August 29, 2023

Robett A, Willig, Seniot Deputy Attotney
Office of Attorney Genetal

1251 Waterfront Place —

Mezzanine Level
Pittsbuggh, Pe i 22

In Re: ACRE Request fox Review — Raccoon ib — Beavet County
ACRE Regquest o

Deat Senior Deputy Attotney Willig,

Please find Raccoon’s Township’s (hereinafter “Township”) sresponse to t 12}
Complaint o hercinafter
dated June 7, 2023, yeceived by the Office of Attorney Genetal (heteinafter “OAG”) on June 26, 2023,
and your letter dated July 11, 2023, setting forth the three (3) complained of issues, addressed below:

BACKGROUND

On a letter dated ]uue 7, 2023, ibmitted to thc OAG three (3) complamts regarding
timbering harvesting opuauom within the ‘Township, st : mntimg issues on two (2)

tracts that he rvesting, being the
(hercinafeer muﬁmm Match of 2022 (hcwim\flcz

process on both tracts was entered into with the Township in March of 2022,

alleges two sues with the Township’s ordinance, which applicd to both petmits and one (1) issue
with the arcel only regarding the timely approval of the permit.

(1) REVIEW OR E&S PLAN BY ﬁBAiiR COHNTi COIi]iERVA'I‘IQN DISTRICT
T
-ﬁtst complaint avess the following:

"T'he fitst issue with permitting both timber tracts was the requirement for the Beaver
County Conservation District to teview and approve Etosion and Sediment Control
Plan at the time and expense of the operatot. Section 168-9 part A. states “A logging
plan shall be prepared for each hatvesting opexation within Raccoon “Township by a
professional forester ot forest technician, The plan must be reviewed and approved

!




by the Beaver Couty Conservation District or Depastment of Envitonmental
Protection.” Raccoon Township’s requirement to have BCCD review and approve an
Brosion and Sediment Plan as a prerequisite to secuting a timbet hatvest pesmit is a
violation of the Acre Act,

The E&S plan fo itted to Beaver County Consetvation District on
Janvary 28, 2022. aid BCCD $350.00 for the review. The
BCCD approval lettes was teceived on March 11, 2022, The E&S Plan for th

tract was subtnitted to BCCD on Febtuary 11, 2022, pai
BCCD $450.00 for the review, The BCCD approval lettet was received on March 11,
2022, ‘

The E&S plan was available on site during all stages of eatth disturbance activity and
could be reviewed by DEP of BCCD based on a complaint or investigation. If
Raccoon Township would like the B&S plan reviewed by BCCD they should do so
on their own time and at their expense. This should not be the responsibility of the

operator not should it be a pretequisite to secuting a timber harvesting permit in the
"Township.

(Page 1 O-ACRE Law Complaint).

Chapter 168, titled “Timber Harvesting,” Section 168,9, titted “Regulations,” Subsections A,
through C., of the Township Code provides as follows:

A. A logging plan shall be ptepated fot each hatvesting operation within Raccoon
Township by a professional forester or forest technician, ‘The plan must be

reviewed and approved by the Beaver Couty Conservation District o Depattraent
of Envitonmental Protection,

B. Such plan will address all applicable erosion and sedimentation control and stream
ctossing regulations undex Chaptet 102, Exosion Controls and Regulations, issued
under Act of June 22, 1937 (Clean Streams Law) and Chapter 105, Dam and
Waterway Management Rules and Regulations, issued under Act of 1978, P.L.
1375, No, 325 (Dam Safety and Encroachments Act), as amended, or subsequent
application legislation. ’

C. Points that shall be addtessed by the logging plan, include the following at a
mininoem;

Design of the road system.

Water control structuses,

Stream crossings.

Log landings.

Haul roads, skid toads, and skid trails,

Maintenance of items in Subsection (C)(1) through (5).
Road and log landing retirement.
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8. The general location of the anticipated operation in yelation to municipal and
state highways.

9. The location of propetty boundaties for the tract on which the logging will
take place and the boundaties of the proposed harvest area,

10. A cuiting practice or stand prescription for reach stand located in the proposed
hagvest area,

11, Copies of all required permits shall be submitted as an appendix to the logging
plan.

Fusthet, Chapter 168, titled “Timber Hatvesting,” Section 168.8, titled “Application,”
Subsection A., of the Township Code provides as follows:

Application for a timber hatyesting permit shall be on a fotm prescribed by the Towaship and
must be signed by the Jandowner and by the logging operator. The completed application must be
submitted at least 15 days priot to the Supervisots regular monthly meeting with the following items
attached:

A. Logging plan meeting all requirements under Section 168.9.

With that as the backgxound,—:o int s two-fold: (1) This BE&S Application
payment is not permitted and not appropsiate fo o pay; and (2) The approval of the
Application cannot be a prevequisite to securing a timber hatvesting petmit in the Township.

The undersigned has reviewed prior OAG opinions, Pennsylvania Codes and regulations, and
case law regarding this matter, Instructive on this issue is the maitet of North Coventry Township —~
Chester County, OAG letter dated June 8, 2018. In that matter, Notth Coventty requited the
logget/operatos to submit and have its B&S plan approved by the Chester County Conservation
District ptiot to commencing opetations. However, the DEP’s B&S control regulations de #of requite
submission of an E&S plan to the Conservation District and the Conservation Disttict has no role in
DEP’s apptoval of such plans. What is tequired is that the written E&S plan, inspection, and
monitoting records be available “at the project site duting all stages of the eatth disturbance activities.”
25 Pa. Code Section 1024()(8). The Township may, at its own expense, submit an applicant’s
E&S Plan to the Consetvation District for review to check compliance with regulations, What
a Township cannot da is require the logget/operator to get approval from the Conservation
District priot to hatvesting,

As a result, the Township acknowledges that its Ordinance contradicts the ACRE law in this
regard.

The undessigned respectfully requests a suggested model ordinance for review, comment, and
editing, for Township approval. The new ordinance will have to go through the advertising process,
but this will ensute that it is compliant with corrent PA law, code, and regulations. Please advise if
this resolution is sufficient for this item,



2T HIP REQUIRED ESCROW OF $1,000,00 FOR BOTH TIMBE
HARVESTING AND HIGHWAY EXCESS PERMIT

-econd complaint avers the following:

The second pegmitting issue encovntered by—vas the required
$1000 escrow payment for both the timber hasvesting petmit and the highway excess
permit. Section 168-8 part H of the timber hatvest ordinance states “Deposit in the
amount of $1,000.00 to cover all costs including, but not limited to legal, engineering
and fotestet sexvices, This fee may be changed from time to time by resolution of the
Board of Supervisors.” Section 168-8 part T states “Excess weight pesmit application.
The Jandowner and the operation shall be responsible for repairing any damage to the
Township roads caused by traffic associated with timbet hatvesting operation. If the
proposed route will be utilizing "Township roads, and the tonnage will be exceeded, an
excess weight permit will be required including a bond in an amount specified by
the Township engineer.” The bond amount of $1000.00 is stated in the “Excess
Weight Permit-Application.”

e aoplication fee for the Timber Hatve it js £250.00 whid—
ound acceptable, ound the esctow payment of
$1000.00 to be excessive. The operator should not be ﬂnancially responsible for the

township’s legal, engineering ot forestry fees \vhen engaging in a timbey harvest in the
lication fee for the Excess

Comnonwealth of Pennsylvania,
100.00 which—
und acceptable. found the esctow payment o

$1000.00 to be excessive. If a township road is posted with a weight restriction, it
should have been inspected by an engineer to determine the amount of weight the
troad can withstand without damage priot to posting the weight limit. The operator
should not be held financially responsible for engineering inspection fees since the
highway should have been inspected to the weight limit being posted.

(Pages 1 and 2 O-CRE Law Complaint),

Without citing at length the Township’s current Ordinance, it acknowledges that the language
states that a “Deposit in the amount of §1,000.00 to covet all costs mcludmg, but not limited to legal,
engineering and forester sexvices. This fee may be changed from time to time by resolution of the
Boatd of Supetvisors.”

With that as the background,—compiaint is that he should not be financially
tesponsible for the legal, engineeting (including inspection), or forestry servicer fees for engaging in
timber hacvesting, It appears thah not contesting that the $1,000.00 escrow deposit is
unteasonable as collateral and/or 4 bond in case there is dainage to the roads of the Township caused
by his company’s timber hasvesting but is only contesting that the $1,000.00 is unteasonable if its
purpose is for legal, engineering, ot other expett fees.




In this case, the $1,000.00 escrow deposit was returned toFr In shost, what the
Township’s otdinance states and its practice are (2) different things. Thete were no legal,

engineering, or othex expert costs attributed t His deposit was held in escrow in the event
that there was damage to the roads attributable to his logeing activities, To that end, the engineer
inspected the road psior to and after the completion oﬁogging activities, and after finding
that no damage was caused to the road, recommended retarning the $1,000.00 bein

¢ held for that
purpose. All fees and work petforined by the engineer wete billed to the Township, wi ot
being responsible for any of those costs. There wete sio legal or expert costs incurred.

In any event, aftet teview of priot OAG opinions on this matter, Pennsylvania Codes and
tegulations, and case law, it is acknowledged that the language regarding the legal, engineering, and
forester services (expetts) contradicts ACRE law. The undessigned will not furthe osition
tegarding the escrow fot the potential road bond/maintenance that was returned full, as
that does not seem to be his issue as stated in his complaint.

The undersigned respectfully requests a suggested model ordinance for teview, comment, and
editing, for Township apptoval, to address this language. The new otdinance will have to go through
the advertising process, but this will ensure that it is compliant with cutrent PA law, code, and
regulations. Please advise if this tesolution is sufficient for this item,

(3) TIMELINESS OF APPROVAL OF—QEMIT
-hird and final complaint avess the following:

The tlmd issue

ncountered was the Hmeliness of the
nber Hagvest Permit. Both the

imber Harvest Permits were applied for gch of
. rmit was approved on May 12, 2022 Jnitially, thﬂermit
was held up to dissolve a trust associated with th property.  Lhe trust was

dissolved leavin the sole ownet of the propetty. The updated propesty
card namin e sole owner of the propetty was submitted to on
Township on May 24, 2022, At the June townslnp supervisog meetmg the

ity crossing would
to issue the permit s g nitrogen

transportation pipeline that would need to be crossed fot both th tvest and
“arvest ibit A). Thﬂermitwas apptovedagithout any mention
of the pipejh‘lelﬂleared the pipeline in wtiting fot th&harvest on August
8, 2022, The pipeline ctossing approval was submitted to the township on that same
tthe August supetvisot meetmg, the townslup would not issue ﬁ:e permait for

Timbetr Hagvest permit was not approved citing an undetgrou
need to be cleated byﬁ)

ember township
, abstai

the vote citing a conflict of interest. With one supetvisor absent an
abstaining, the petmit was not approved. At the Septemberwork session, the petmit
was not approved becanse one supetvisor was absent an stained. The
eemit was finally approved by the township in October 26, 2022.




‘The permitting process in Raccoon Township took 8 months for th irober
Harvest permit. id everything within its power to compk

with _the township’s ordinance. It is in opinion that i
s used his position with the township to attempt to prevent bt

from being logged. The agteement is for the purchase i
between_
accoon Township’s delay in issuing the Tirober Harvest permit has lef

ith additional expenses attempting to acquire the permit as well
as oppottunity cost associated with declining lutbes prices dutring the pegmit waiting
petiod,

(Page 2 o-CRE Law Complaint),

By way of further background, on the original paperwork submitted for timbering, the
propetty owner was listed in the name of an Ittevocable Trost,_In a separate legal matter, it was
determined that this was improper and steps wete taken to haveﬂndividually, named as
the correct propetty ownes. This was accomplished and the Deed and Revocation and Termination
of the Irrevocable Trust wete tecorded in the Recorder of Deeds in Beaver Couaty on May 13, 2022,
At the first meeting in June (Raccoon Township has 2 meetings a month — the first is the Supegvisors
Regulasr Meeting and the secopd is the Work Session Meeting, which is sometimes canceled), the
approval of the permit on ﬂx“epeﬁy was tabled, as the paperwork in possession of the
Township was still titled in the Itrevocable Trust’s name. As the Trust had no authority to bind the
property and enter into a valid agreement, new papetwotk needed to be submitted to reflect the costect
owner. Also subsequent to that time, the issue regarding the pipeline was discovered and was
addiessed,

The new papetwork for the imbering application was not signed until August 2022, -
dvised of the decision that she wished to sign a new timbering agreement duting the early
part of that month, At that titne, the item was put on the agenda for approval, As happens for some
Township meetings, only two (2) Supetvisors attend the taecetings, as each of the Supervisors work
full-time, with two (2) of them working nights and/or shifts in which he cannot make the meetings.
This was the case in this instance, being that all three (3) Supervisots wete not able to attend the
scheduled meetings.

o1 the September and October meetings, there wete only (2) Supervisors, one of themn being

He abstained at the direction of the undessigned. Although he is not ditectly obtaining

moneys for timbeting, being that the patty doing so is his mother in which he could eventually be

privy to said funds, in an abundance of caution, I instructed him to abstain, This is the reason that
approval was not made duting that time.

In the middie of October 2022—ttomey, Lis father, reached out to tne and asked
what could be done to get approval. 1 told him it was 2 matter of getting the two (2) othes supetvisors
thete at same meeting, which they couldn’t do previously because of work schedules, but that they
would he there at the Work Session meeting of October 25, 2022 ttorney undetstood and
appreciated the explanation. At the October 25, 2022 Work Session meeting, th_eﬂrnit was
apptoved, issued on Octobet 26, 2022, effective until Apxil 26, 2023,




Initially, the undersigned does not believe this is an ACRE matter, a-oes not cite
anything in his complaint averting improper language in the Township’s ordinance.

Further, it is steadfastly denied that-sed his position as Township Supervisot in an
attempt to deny ine permit of his mother’s property. If the above explanation is deemed
insufficient, had vanted to ensure the denial of the logging pexmit, he would have
instructed ot suggested the othet Supetvisots to vote “no”. He did nothing of the sort and did not
interfere in the other Supervisors own evaluation of the matter and eventual vote,

Stll fugthet, claitns that he incutted additional expenses attempting to acquire the
permit, as well as oppottunity costs associated with declining lumbes prices duting the permit waiting
petiod. Despite this claim,“attached nothing to his letter evidencing the same and has
provided no information as to what those amounts were other than just making a blanket,
unsuppotted statement, '

sum, the Township proceeded in a timely, responsible and propet fashion for approval of
th ermit and no adverse consequences should ¢ from its actions, should it be first be
deemed an ACRE matter that can be addressed b}ﬂcom laigt, It should be noted that
omplaint only came after he completed timbesing th atcel and received bis
escrow deposit back, and not while operations were ongoing. Futther, an attempt to reacl

attorney through email went unanswered, despite being the same email that was used for
communication months eatlier.

Please advise as to the OAG’s position and provide next steps for the Township, including a
model otdinance for Township consideration. The Township remains willing to work towards an
amicable tesolution to these mattets. '

Very truly

Solicitor for Reccoon Township

Cce:

Raccoon Township



