COMMONWEALTH OF PENNSYLVANiA
- OFFICE OF ATTORNEY GENERAL
MICHELLE A. HENRY )

ATTORNEY GENERAL
August 8 2023
. Office of the Attomey General
1251 Waterfront Place
Mezzanine Level
Pittsburgh, PA 15222
rwillig@attorneygeneral.gov
East Donegal Township

)
ATTN: Board of Supervisors ..
190 Rock Point Road ]
Marietta, PA 17547 : '

Re: ACRE Complaznz‘ Last Donegal Township-Lancaster County

e
Dear Board of Supervisors and—

Act 38 of 2005, the Agricultural Communities and Rural Environment (“ACRE”) law, 3
Pa.C.S. § 311 et.seq., requires that the Office of Attorney General (“OAG”), upon request, review
a local government ordinance for compliance with Act 38. The Act authorizes the Office, in its
discretion, to file a lawsuit against the Tocal government unit if, upon review, the Office believes
that the ordinance unlawfully prohibits or limits a normal agricultural operation.

We write to inform the Board that we received an ACRE request from¢ i iy that

he filed on behalf of his clients (| NN, | ottach a copy of that request for the
Board’s review. ontend that the manner in which the Township is interpreting some

unidentified ordinance violates the Stormwater Management Act. If East Donegal can please
respond to th.&CRE complaint within thirty (30) days of receipt of this letter I would
greatly appreciate it. .

I offer the following information that may be of assistance when drafting the Township’s
response. In 2018, the Legislature changed the storm water management requirements for high
tunnels/hoop houses. High tunnels/hoop houses are exempt from the storm water provisions if
certain circumstances apply. See 32 P.S. § 680-11, Effect of watershed storm water plans. 1have
included a copy of that statute with this letter. The Pennsylvania Department of Environmental
Protection (“DEP”), Bureau of Clean Water, summarized the practical effects of the new law in its
Document Number 383-4200-001, Water Management for Agricultural High Tunnels, April 21,
2018. I have also included that document for your review. {8 proposed high tunnel(s)
meets the exemption requirements of § 680-11, they do not need to submit a storm water




management plan. If, on the other hand, the proposed high tunnel(s) do not fall within the law’s
exemptions, a storm water plan is necessary. Thank you for your assistance in this matter.

Sincerely,

S N

Robert A, Willig o
Senior Deputy Attorney General




§ 680.11, Effect of watershed storm water plans, PA ST 32 P.8. § 680.11°

Purdon's Pennsylvania Statutes and Consolidated Statutes
Title 32 P.S. Forests, Waters and State Parks

Part I1. Waters (Refs & Annos)
Chapter 24B. Storm Water Management (Refs & Annos)

32P.S. § 686.11_
§ 680.11, Effect of watershed storm water plans

Effective: June 18, 2018
Currentness

(a) After adoption and approval ofa watershed storm water plan in accordance with this act, the locatlon, design and construction
within the watershed of storm water management systems, obstructions, flood control projects, subdivisions and major land
developments, highways and transportation facilities, facilities for the provision of public utitity services and facilities owned
or financed in whole or in part by funds fiom the Commonwealth shall be conducted in a manner consistent with the watershed

storm water plan.

(b) Within six months following adoption and appraval of the watershed storm water plan, each municipality shali adopt or-

amend, and shall implement such ordinances and regulations, including zoning, subdivision and development, building code,

and erosion and sedimentation ordinances, as are necessary fo regulate development within the municipality in a manner
- consistent with the applicable watershed storm water plan and the provisions of this act. ' :

(¢) The following shall apply:
(1) A high tunnel shall be exempted from the provisions of this act if:

(i) the high tunnel or its flooring does not result in an impervious area exceeding 25% of all structures located on the
owner's total contiguous fand area; and '

(if) the high tunnel meets one of the following:

(A) The high tunnel is focated at least 100 feet fromm any perennial stream or watercourse, public road or neighboring

property line,

(B) The high tunnel is located at least 35 feet fiom any perennial stream or watercourse, public road or neighboring
property line and located on land with a slope not greater than 7%.

(C) The high tunnel is supported with a buffer or diversion system that does not directly drain into a stream or other
watercourse by managing storm water runoff in a manner consistent with requirements of this act.
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- 1978, Oct, 4, PL. 864, No, 167, § {1, imd, effective. Amended 2018, Apyil 1

§ 680,11, Effect of watershed storm water plans, PA ST 32 P.S. § 680.11

(2) A municipality that has adopted a local ordinance or regulation that regulates high tunnels pursuant to a watershed storm
water plan under this section prior fo the effective date of this subsection ! shall amend the ordinance or regulation to comply

with this subsection.

(3) Nothing in this subsection shall be construed to exempt high tunnels from other requirements applicable under Federal,

State or municipal laws,

Credits . _ .
8, P.L. 91, No. 15, § 2, effective in 60 days [June

. 18,2018].

Fooinotes

1. Subsec, (c) added by 2018, April 18, L. 91, No. 15, § 2, effective in 60 days [June 18, 2018],

32PS. § 680.11, PAST 32 .S, § 680.11
Current through 2021 Regular Session Act 90. Some statute sections may be more current, see credits for details.

End of Documaent 2021 'Thomson Rewiers. No claim t original LIS, Government Works.
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Bureau of Clean Water

383-4200-001

‘Water Management for Agricultural High Tunnels

April 21,2018

Pennéylvan1~a Clean Streams Law (35 P.S: §§ 691.1-691.1001);
Penunsylvania Dam Safety and Encroachment Act (32 P.S.

- §8 693,1-693.17); Pennsylvania Storm Water Management Act (32 P S.

§6 680,1-680.17); Federal Clean Water Act (33 U.S.C.A. § 1342), 40 CFR
Part 122 and 25 Pa. Code Chapters 92a, 93, 102 and 105.

Legislative revisions to Pennsylvania’s Storm Water Management Act

approved in April 2018 authorized a specific segment of agriculiural high
tunnel systems constructed and sited according to specific criteria, to be
regulated differently than other structures,

The purpose of this guidance is to provide DEP’s interpretation regarding
the applicability of the Pennsylvania Clean Streams Law, Dam Safety and

" Encroachment Act, and Storm Water Management Act requirements to -

high tunnel structures used to carry out agricultural activities.

ThlS policy applies to certam agricultutal high tunnel systems used to
support agrlcultura{ production. :

The policies and procedures outlined in this guidance document are
intended to supplement existing requirements. Nothing in the policies or
procedures will affect regulatory xequnemems

The policies and procedures herein are not an adjudication or a regulation,
There is no intent on the part of DEP to give these rules that weight or
deference. This document establishes the framework, within which DEP
will exetcise its administrative discretion in the future. DEP reserves the
discretion to deviate from this guidance document if circumstances

wartrant,

4 f)ages
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High Tunnel Farming Systems and How They are Addressed Under Pennsylvania’s Water
Management Laws _

Hoop or high tunnel facilities used on agricultural operations either as an enhancement to a cropping
system or as an alternative for conventional storage and animal housing facilities are being used -
throughout the state as a cost-effective means of addressing various protection and storage needs. The
purpose of this document is to describe the water management regulatory requirements relating to these
structures and what exempttons may be considered for certain high tunnel structures.

There are primarily three envxronmental statutes that address water management related to the
- construction and location of high tunnel structures in Pennsylvania: the Clean Streams Law (CSL), the
Dam Safety and Encroachment Act (DSEA) and the Storm Water Management Act (Storm Water Act).

The Pennsylvania Chapter 102 Erosion and Sedimentation Control regulations implement certain
provisions of the CSL. Under these regulations, any person proposing an earth disturbance activity
dlstmbmg one (1) acre or more, either as one activity or as a staged activity affecting one (1) acre or
mote in total, is required to obtain a National Poflutant Discharge Elimination System (NPDES) permit
which includes an erosion and sedimentation control (E&S) plan, as well as a post construction .
stormwater management (PCSM) plan, The PCSM plan outlines stormwater control practices which
must be constructed and continually maintained, to limit the impacts of stormwater runoff to local and
regional watet courses. High tunnel systems triggering these requirements are required to follow the
provisions of this regulation and the permit obligations. It is important to note that if a high tunnel
structure causes accelerated erosion and sedimentation or other pollution, whether the structure triggers
a Chapter 102 permit or not or is exempt from the Storm Water Act 1equnements, it may still be subject

to enforcement under the CSL.

In addition, the Pennsylvania Chapter 105 Dam Safety and Waterway Management regunlations
implement plowsxons of the DSEA. Under these regulations, any person planning to construct or operate
a structure in, along ot across, or projecting into a watercourse, floodway or body of water, whether
temporary or permanent, must obtain a Chapter 105 permit from the Department in order to prevent
unteasonable interference with water flow and to protect navigation, High tunnel systems triggering
these requirements must obtain and follow the approptiate pexrmt from the Department in order to

construct or operate the faoﬂxty

Lastly, the Storm Water Act requires counties to prepare and adopt watershed or county based
stormwater management plans for the management of stormwater when land uses are modified. It also

requires municipalities to adopt and implement ordinances to regulaie development consistent with these .

county plans. Anyone engaged in construction activities in the watershed is required to implement
stormwater management measures consistent with the approved county stormwater management plan -
and any associated local ordinances. This law affects all structures constructed within the

Commonwealth, including high tunnel systems on agricultural lands.

. The General Asseinbly, through an April 2018 amendment to the Storm Water Act, authorized the
exemption of certain high tunnel systems from the provisions of the Storm Water Act, if they are
constructed and sited in accordance with the provisions of the amendment. :

383-4200-001 / INTERIM FINAL April 21, 2018 / Page 1




Storm Water Act applicability to various types of high tunnel structures:

While all high tutinel systems fall under the permitting obligations of the CSL and DSEA, there are |
cettain high tunnel structuges that may be considered for exclusion from the provisions of the Storm
Water Act. In accordance with Act 15 of 2018, those high tunnel structures that may be consideied by
the municipalities or counties for exemption status under the Storm Water Aot include those that meet

the following three factors;

~ Factor 1, Usage:! High tunnel structures must be used for one of the following purposes to be
considered for exemption from the provisions of the Storm Water Act:

High tunne! systems that are used for the production, proéessing, keeping, storing, sale or sheltet of an
agticultural commodity can be considered for an exclusion from the provisions of the Storm Water Act.
The definition of an agticultural commodity includes the produdtiqn of plants used for human or animal
feed, forestry, and horticultural purposes, The agricultural commodity definition also includes the .. -
production and raising of livestock and poultry and the products that they generate,

High tunnel facilities used ij the stmage of farm equipment and farm supphes can also be conszdeied
for this exemption of the Storm Water Act;

Factor 2, Construction: High tunnel structares must be constructed following all of the below
" criteria in order to be considered for exemption from the provisions of the Storm Water Act:

1. Constructed using a metal, wood or plastic frame;

2. The materials used for covering the frames of the high tunnels include plastic, woven textile or
- - other flexible covering; and

3. The floor of the high tunnel needs to be composed of either soil, crushed stone, matting, pavers,

a floating concrete slab or a combination of these materials,

Factor 3, Siting: High tunnel structures must be sitéd following the below criteria to be considered
for exemption from the provisions of the Storm Water Act:

1. High tunnel structures that result in an impervious area less than or equal to 25% of all structures
- located on the owner’s total contiguous land area; and
2. The high tunnel facility must.meet at least one of the following criteria:

Must be located at least 100 feet from any perennial stream or other watercourse, public

road or neighboring property line; or
b, Must be located at least 35 feet from any perennial stream or other watercourse, pubhc
road or neighboring property line where the slope of the area where the facility is placed
is not greater than 7 percent; or
There is a diversion system or buffer built and managed consistent with the Storm Water
Act that ensures that runoff from the high tunnel does not directly drain into a stream or

other watércourse. .

a,
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The following are some additional recommenided construction and oﬁemtmnal criteria used for
agriculture high tunnel sysrems to ensure protection of waters of the Commonwealth in

Pennsplvania:

Vegetative filter areas, diversions, buffers, water catchment basins or tanks,. or other
conservation measures installed around the structures allow for the management or infi Itratlon of

the runoff coming from the coverings on these structutes.

-

The end walls of these structures used for crop production are generally designed with doors to
allow human access and some machinery access to support the planting, management, and
harvesting of the crops growing within these structures.

High tunnels used for the raising of poultry of livestock vary in size and are designed to meet the
needs of the animals, the land where they will be used, and may provide for the mobility of these
facilities. Frequent movement of these structures allows for maximum plant intake by the
animals, minimum denuding of the vegetative areas where the animals have access, and the
propet distribution of the manure generated by the animals. To provide for frequent relocation,

DEP recommends that these structures be limited in size.

Where plants ate grown within these facilities, watering of the plants will be critical to ensure
vigorous plant growth. This can be accomplished through the rolling up or down of the plastic or
fabric covering on these facilities to allow for controlled amounts of precipitation to enterthe
planted area; otherwise irrigation will be necessary. Captming of runoff from these facilities in a
© basin or tank can help supplement the water needed to irrigate the plants within the structure, and

may also enhance stormwater management.

When more than one structure is located on a given or adjacent property, maintaining a vegetated
area of at least 20 feet between adjacent high tunnels helps to minimize the effect of runoff

coming from multiple structures in the same area.

The walls of the high tunnels are designed to allow for them to be raised or lowered to allow for
humidity and temperature adjustment within the structure. Also, seeing that these structures are
not typically designed to handle snow load, the sides are often raised, lowered or removed during
the winter season to protect the integrity of the supporting frame of the structure,

What assistance is avatlable fo municipalities or others in further understanding high tunnel systems
excluded from the Storm Water Act? :

DEP’s Bureau of Clean Water or the Bureau of Waterways Engineering and Wetlands staff can provide
further direction on the implementation of these laws and the possible exclusion of certain types of high
tunnel structures from the provisions of the Storin Water Act. The USDA Natural Resources

Conservation Service can provide additional directiori on the critetia involved in developing, managmg,

and financing high tunnel systems 1 used for the p1oductlon of crops.
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