March 23, 2023

Robert A. Willig, Esquire
Office of Attorney General
1251 Waterfront Place
Mezzanine Level
Pittsburgh, PA 15222

RE: SN |/pper Hanover Township, Montgomery County, PA

Dear Mr. Willig:

In my capacify as solicitor to Upper H_anbver Township, | offer this letter in opposition to
the assertion made by that the Township’s Notice of Violation dated September 6,
2022 (copy attached) is in. violation of the Agricuttural Communities and Rural Environment Law.
Specifically, | am responding to the assertions in an email fron_to you dated NoVember
3, 2022, and a follow-up email from him t6 you dated November 16, 2022. The first email
challehges the Township’s shutting down of the farm stand on his property at_
The second provide§ some details regarding the farm stand but also challenges the portion of the
violation notice that felated to the number of animals on the property.

it is noted that in November 2021 _ wn‘e—wrote to you
an asserted an ACRE violation when the Township violated them for barking dogs. Your office
declined to advance that matter and thjjjiilllllid not attempt to do so on their own.

In-the present instance, the violation notice is based upon the lot being smaller than
required by the zoning ordinance for operation of a farm stand, and separately, because the
animals on site exceed in number the allowance given for them in the ordinance. '

With this letter you will find the Board of Assessment printout for the parcel, showing that
itis 2.94 acre§ in size, and zoned single family residential (R-1). Also included is an aerial view of
~ the property, showing its pfoximity to an office park and other single-family homes. This is not a

farm. [t is a single-family-home seeking to engage in agricultural activity as an accessory use.
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Ordinance 500-808, upon which the zoning officer relied, is correctly quoted in the enforcement

letter, and provides that a farm stand requires a 5-acre lot and that 75% of the products sold be

grown on site. The parcel is only a little better than half the size required by the ordinance, and

the Township is unaware that any proof has been offered that % of the items sold at the farm

stand were grown there (the Township can establish that items from off-site are sold there but
- does not have hard numbers). .

Neither does thé parcéi come anywhere near compliance with the numeArical limit for
animals. The ordinance allows 8 goats or animals of vsfmiEar size, and thegiiiilillhave 20 goats,
5 sheep and 2 emus, for a total of 27 animals of that approximate size, or a 300 percent
exceedance, and all of it on a predominantly residential street.

TheflllI do not enjoy ACRE protection from enforcement of the ordinance because
they are not operating a farm. Neither the Right to Farm Act nor ACRE expressly defines whata -
farm is, focusing on the activity being cohducted, but they do refer to the activity being
undertaken by “farmers”, whereas thegiilillllillare better described as residents. Requiring that
the property in question meet the de‘ﬁnition of “farm” is consistent with the very reason that
these | laws were enacted, which was to protect farmland, i.e., “geographic areas where
agriculture has traditionally been preseht.” See, Tinicum Township v. Nowicki, 99‘A3d 586 (Pa.
Comwlth. 2014). itis also noted that while a farmer may of course reside on the farm, courts

" Ea'\(e recognized the dictionary definition of a farm as fand “devoted to special or general
cultivation”, i.e., with such activity as its prin;nary purpose. Commw v Hammond, 4 Pa D&C 2d 577
(1955).- -

Our courts have often recoghized that when a use is accessory to another use, it is by .
definition less intense than when the same activity is the primary permissible use on the property.
See, e.g., Tirpak v Borough of Summit Hill, 515 A.2d 1018 (Pa. Cmwith 1986), where the Court
upheld a zoning violation for the keeping of a one-thousand-pound pig in a residential district,
and noted the difference between raising animals in a farming district versus a residential district.

The Attorney General’s online pamphlet explaining the operation of the ACRE law includes
examples of successfully challenged ordinances that went too far in regul'a’cing agricuitural

activity: limits on mushroom composting, draconian waste disposal requirements for intensive
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farming, regulating the way biosolids are applied to land. All of these were regulations of the
process of farming;, and all 6f them of a fagnitude far greater than reasonable limitations placed
on an accessory use in a residential zoning .vdistrict. The Township has not by ordinance imposed
itseff on a norma_l.agricultu_ral operation because an accessory. Lise in a residential zoniné district
is not a normal agricultural operatidn; Further, even if an accessory use were subjected to full
ACRE scrutiny, reﬁﬁiring the farm stand to sell products'grown there, and placing some limit on
the number of animals on a 2.9-acre lot, are inherently reasonable. ' |

Thank you for your consideration of the Township's position.

- Respectfully,

Enclosures
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Parcel

TaxMapID [
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Land Use Code 1101

Land Use Description R - SINGLE FAMILY

Property Location — :

Lot # 2 '

Lot Size 2.94 ACRES

Front Feet ' 50 L

Municipality UPPER HANOVER

Schootl District UPPER PERKIOMEN

Utilides WELL/SEPTIC/

Owner
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Name(s) ’ ' :
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Current Assessment

Appraised Value
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Tax Stamps
Deed Book and Page .
Grantor
Grantee
Date Recorded
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