October 31, 2019

Via Email and First-Class Mail

Robert A. Willig

Senior Deputy Attorney General
Office of Attorney General

1251 Waterfront Place *
Mezzanine Level -

Pittsburgh, PA 15222

RE: (N - - G A CRE Request to

Review North Coventry Township’s Non-Uniform and Discriminatory
Regulation of Normal Agricultural Operations

Dear Mr. Willig:

I am writing on behalf of my clients, (NN -~d

to submit a new ACRE request regarding the North Coventry Townslnp zoning ordinance
provisions that illegally regulate the agricultural operation of timber harvesting with a permitting
scheme when no such permitiing scheme is imposed on other agricultural operations in the
Township. We are also providing you with supplemental information on North Coventry
Township’s continuation of its non-uniform application of its weight-restricted road ordinance.
As you recall, submitted ACRE requests on March 8, 2017, to challenge North
Coventry Township’s unauthorized regulation of timber harvesting with zoning ordinance
requirements that are beyond the Township’s authority and preempted by the state’s
comprehensive regulation of this agricultural practice, as well as the Township’s failure to
uniformly post weight-restricted roads with “local deliveries exempt” signage. In-a letter to North
Coventry Townshlp dated June 8, 2018, you challenged some of the requirements in the
Township’s zoning ordinance and advised that the other zoning provisions regulating timber
harvesting remain under ongoing review with the Office, You also informed the Township that it
engaged in an “as applied” ACRE violation due to its failure to post all weight-restricted roads in
the Township with “local deliveries exempt” signage.

This ACRE submission presents a distinct legal challenge to the Township’s impermissible
regulation of normal agricultural operations with non-uniform requirements that are arbitrary,
unreasonable and discriminatory because they have no basis or relationship to protecting health,
safety and welfare to justify the disparate treatment. The fact that the Attorney General has
received over twenty ACRE requests regarding unreasonable and unauthorized timber harvesting
ordinances over the last five years and has taken action on those it has reviewed indicates the
widespread problem of municipalities establishing their own local regulatory permit schemes to
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duplicate and exceed the Department of Environmental Protection’s (DEP) regulation of timber
harvesting which is preempted by and violates state law. The Municipalities Planning Code (MPC)
places significant limitations on a municipality’s authority to regulate normal agricultural
operations and, in particular, precludes the unreasonable restriction of forestry activities by a
municipality. 53 P.S. § 10603(b), (f) and (h). The MPC also mandates that municipalities must
regulate a use classification with uniform provisions in a zoning district. Id. § 10605. North
Coventry Township violates this mandate for uniformity with its permit and detailed regulatory
~ scheme imposed only upon timber harvesting operations and not on any other normal agricultural
operations in the Township. For the reasons discussed below, we respectfully request that the
Attorney General challenge North Coveniry Township’s timber harvesting regulatory permit
scheme as violating the MPC’s uniformity requirement, as well as unreasonably restricting timber
harvesting in contravention of the limitations of the Township’s authority under the MPC.

owns and operates a 160 acre agricultural crop production operation
that produces both Christmas trees and sustainably sourced forest products from their woodlands.
a fourth generation agricultural operation. The

property is part of North Coventry Township’s Agricultural Security Area and located in the
Resource Conservation District (RC) of the Township. As part of normal agricultural operations,
G - cngaged in timber harvesting on (S NNSEENENNNI i~ compliance with state
regulation using required sustainable forestry best management practices to manage the woodlands
and produce agricultural commodities. The North Coventry Township timber harvesting permit
and regulatory scheme prohibit and Linit(EMIENEE:bility to engage in silvicultural best
management practices for his operation that are permitted under state law and impose requitements
that render timber harvesting both cost-prohibitive and improperly subject to the Township’s

oversight.

A. North Coventry Township’s Zoning Ordinance Targets the Normal
Agricultural Operation of Timber Harvesting

The North Coventry Township zoning ordinance defines both “agriculture” and
“nonintensive agricultural uses” to inchude “forestry.” North Coventry Z.0. § 370-9." It defines
“forestry” as it is defined under the Municipalities Planning Code which is: “[{]he management
of forests and timberlands when practiced in accordance with accepted silvicultural principles,
through developing, cultivating, harvesting, transporting, and selling trees for commercial
purposes, which does not involve any land development.” Id. The term “timber harvesting
operation” provides that “[florestry, as defined by the Pennsylvania Municipalities Planning Code
... shall be considered a timber harvesting operation.” Id. (footnote omitted).

In the RC District, “nonintensive agricultural uses” are permitted by right subject to the
provisions of ordinance Section 370-40(B). Id. § 370-14(B)(1)(b). Under Section 370-40(B), a
“nonintensive agricultural use” is not required to obtain a permit and is subject to only four
standards: (1) minimum lot area of five acres, (2) keeping of animals must be on property
qualifying for agricultural use, (3) “no slaughtering operations for commercial purposes” and (4)

"“commercial piggeries shall not be permitted as nonintenstive agriculture.” North Coveniry Z.0.

! North Coventry Township’s zoning ordinance is available on the infemet at: https://ecode360.com/NO2136.
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§ 370-40(B)(1)-(4).2 This is the extent of the Township’s requirements for a nonintensive
agricultural operation which is defined to encompass foresiry as follows: “[t]he cultivation of the
soil and the raising and harvesting of products of the soil, including nurseries, horticulture,
commercial greenhouses, forestry and the raising of animals and poultry.” Id. § 370-9.

Despite the fact that “nonintensive agricultural uses” include forestry/timber harvesting,
the Township singles out timber harvesting from other agricultural production practices to impose
vastly different treatment under its zoning ordinance. To that end, timber harvesting is permitted
by right in the RC District, but “subject to the provisions of § 370-29(B)(7)(g).” Id. § 370-

14B)(1)(D).

Significantly, Section 370-29(B)(7)(g) requires an agricultural opetator to obtain a permit
to engage in a timber harvest, There is no analogous permit requirement for other agricultural
operations in the Township. Moreover, the requirements for a timber harvesting permit include:
(1) a timber harvesting plan prepared by a “Professional Consulting Forester,” (2) a site plan, (3)
an Brosion and Sedimentation Control Plan approved by the Chester County Conservation District
and reviewed and approved by the Township Engineer and Township Forester at the expense of
the operator, (4) public liability insurance, (5) non-refundable permit fee and “reasonable
estimation of review expenses as established by the Township” that total at least $2,000 in fees.

Id. § 370-29B)7)()2)()1D-{V).

In addition to the requirement to obtain a permit, the Township also imposes 33
“management practices” for timber harvesting that are directly contrary to silvicultural best
management practices, state regulations and are an illegal attempt to regulate the operational
aspects of an agricultural operation, including a requirement for ongoing Township inspections,
reporting and monitoring for an open-ended amount of years “until such adequate regeneration is
established” following a timber harvest. Id. § 370-29(BX7)(g}(2)(e)(D)-(xxxiii). The Township’s
onerous requirements for a permit and the regulation of management practices for timber
harvesting are well beyond its zoning authority and are preempted by state law. Commonwealth
v. Bast Brunswick Twp., 980 A.2d 720, 730 (Pa. Cmwlth. 2009) (explaining that local ordinances
that attempt to regulate the how, when and where of activities already subject to uniform
regulatory schemes “have not fared well under preemption challenges™).

The North Coventry Township permit and regulatory scheme for timber harvesting is
analogous to the East Brunswick Township local regulatory scheme for land application of
biosolids that the Attorney General successfully challenged under ACRE in the Commonwealth
Court. East Brunswick Twp., 980 A.2d at 722. In East Brunswick Township, the township enacted
an ordinance to regulate land application of biosolids that imposed a permit, notice, reporting,
testing, fees, bonding, insurance, operational management practices and township oversight with
inspections, testing, monitoring at the time of land application and for years following land
application. Id. at 727-28. The court found that the ordinance provisions duplicated and exceeded
the DEP’s Solid Waste Management Act (SWMA) regulatory program for land application of
biosolids. Id. at 733-34. The court held that “a township cannot duplicate the regulatory regime

2 As you are aware, the Township cannot preclude normal agricultural operations from engaging in staughtering and
cannot preclude swine operations because it is beyond its authority and preempted by state law.
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established in the SWMA and cannot impose more stringent requirements than the SWMA.” Id.
at 733. The court also held that “a township cannot establish a comprehensive scheme [for
biosolids] regulation to replicate the one set forth [in the DEP’s SWMA regulatory scheme].” Id.

at 734,

As in East Brunswick Township, North Coventry Township’s permit and regulatory
scheme for timber harvesting duplicates and exceeds the DEP’s regulatory program for timber
harvesting. The DEP comprehensively regulates timber harvesting activities and management
practices under its Erosion and Sediment Control (“E&S Control”) and Dam Safety and Waterway
Management (“Waterway Management”) regulations. 25 Pa. Code §§ 102.1, 105.1. Accordingly,
North Coventry Township’s timber harvesting ordinance is preempted by the DEP’s regulatory

regime,

The Attorney General has already notified North Coventry Township of the legal problems
with several of the zoning ordinance provisions. The remaining ordinance provisions under review,
including the detailed management practices, are identical to timber harvesting ordinance
provisions challenged by the Attorney General in many other ACRE cases.” Like the other ACRE
timber harvesting ordinance cases, North Coventry Township’s ordinance is a blatant attempt to
create its own local regulatory scheme for timber harvesting that duplicates and exceeds state law,
which is preempted and beyond its authority. East Brunswick Twp., 980 A.2d at 733-34
(explaining that a township does not have authority to “set up its own sewage sludge police force
to enforce the SWMA.”); 53 P.S. § 10603(f) (prohibiting unreasonable restriction of forestry
activities by municipalities). Significantly, the Township does not impose & stringent regulatory
program on other agricultural operations in the Township.

B. North Coventry Township’s Regulation of Timber Harvesting Violates the
Requirement for Uniformity Under the Municipalities Planning Code

The ACRE statute is premised upon the fact that the state imposes strict limitations on the
authority of municipalities to regulate or restrict agricultural operations and that the state broadly
regulates all forms of normal agricultural operations to protect against potential adverse impacts
of agricultural practices on environmental and other health, safety and welfare issues. 3 Pa. C.S.
§ 311, et al; Duff v. Township of Northampton, 532 A.2d 500, 504 (Pa. Cmwlth. 1987)
(explaining that “municipalities have been granted limited police power over matters of local
concern and interest” that “does not extend to subjects inherently in need of uniform treatment . .
. which necessarily require an exclusive state policy.”). Under ACRE, a municipality is precluded
from enacting or enforcing an ordinance that prohibits or limits a normal agricultural operation
when the municipality does not have authority or is preempted by state law from imposing the
ordinance requirements. Id. § 312.

3 See. e.g,, Bast Nantmeal Township, 04/13/2016 OAG ACRE Opinion; Municipality of Monroeville, 12/7/2015
OAG ACRE Opinion.
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The Right to Farm Act (RTFA) defines a normal agricultﬁrai operation in relevant part as:

The activities, practices, equipment and procedures that farmers adopt, use or
engage in the production and preparation for market of poultry, livestock and their
products and in the production, harvesting and preparation for market or use of
agricultural, agronomic, horticultural, silvicultural and aquacultural crops and

commodities

3 P.S. § 952 An agricultural commodity includes “forestry and forestry produets.” Id.
Accordingly, a normal agricultural operation involves the production, harvesting and preparation
for market or use of all types of agricultural commodifies, including those from a forestry

operation. Id.

The MPC mandates that “[wlhere zoning districts are created, all provisions shall be
uniform for each class of uses or structures, within each district.” 53 P.S. § 10605. It is well-
seitled that non-uniform regulation of a use classification is invalid to the extent “it is unreasonable,
arbifrary or not substantially related to the police power interest that the ordinance purports to
serve.” Lake Adventure Community Ass’n v. Dingman Twp. Zoning Hearing Bd., 79 A.3d 708,
713 (Pa. Cowlth. 2013) (holding township’s preclusion of larger recreational vehicles in district
that allowed smaller sized recreational vehicles lacked any logical basis and was arbitrary because
jt resulted in disparate treatment of similar landowners without a reasonable basis) ; Geiger v.
Zoning Hearing Board of North Whitehall Twp., 507 A.2d 361, 365 (Pa. 1986) (holding that
township ordinance imposing differential treatment between mobile homes and sectional homes
depending on whether constructed in one section or two or more sections was arbitrary, capricious
and beyond the township’s legitimate exercise of its police power); Commonwealth v. Richmond
Twp., 2 A.3d 678, 681 (Pa. Cmwlth. 2010) (explaining “[a] local government unit has no authority
to adopt an ordinance that is arbitrary, vague or unreasonable or inviting of discriminatory
enforcement.”); see Exton Quarries, Inc. v. Zoning Bd. of Adjustment, 228 A.2d 169, 178 (Pa.
1967). Moreover, “the power to ... regulate does not extend to an arbitrary, unnecessary, or
unreasonable intermeddling with the private ownership of property.” Eller v. Bd. of Adjustment,
414 Pa. 1, 6, 198 A.2d 863, 865-66 (1964); Van Seiver v. Zoning Bd. of Adjustment, 152 A.2d
717, 724 (Pa. 1959) (same); Schmalz v. Buckingham Twp. Zoning Board, 132 A.2d 233,235 (Pa.
1957) (same). .

As set forth above, North Coventry Township allows agricultural operators in the RC
District to engage in all forms of nonintensive agriculture without a permit and without imposing
any management practices, with the exception of timber harvesting, which is subject to complying
with an expensive permitting scheme along with the imposition of onerous and improper
managernent practices and ongoing oversight of the Township for many years. This is so despite
the fact that the Township classifies fotestry/timber harvesting as part of a nonintenstive
agriculture use classification and that forestry/timber harvesting is a normal agricultural operation

4+ The Agricultural Area Security Law (AASL) precludes a municipality from enacting ordinances which would
unreasonably resirict farm structures or farm practices within the area. 3 P.S. § 911. The AASL defines normal
farming operations to include silvicultural activities and crops to include “[tlimber, wood and other wood products
derived from trees.” Id, § 903. For all the reasons set forth in this letter, North Coventry Township’s regulatory
scheme for timber harvesting violates the AASL by unreasonably restricting farm practices,
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as defined and regulated under state law. The Township’s imposition of the timber harvesting
permit and regulatory scheme violates the MPC’s mandate for use classifications to be treated
uniformly within a zoning district. The Township’s non-uniform regulation of timber harvesting
is arbitrary, unreasonable and not a legitimate exercise of the Township’s police power because it
results in disparate treatment of agricultural operations without a reasonable basis for the following

reasons.

The Township’s ordinance states that the standards and requirements it imposes for timber
harvesting are “established to protect the public health, safety and welfare by minimizing adverse
environmental impacts.” North Coventry Township Z.0. § 370-29(A). The Township ordinance
also states that the timber harvesting requirements are intended to “regulate those harvesting
activities, such as stream crossings and the location of landings, haul roads, and skid trails, that
most readily affect the environment, particularly with regards to controlling soil erosion and
sediment-laden runoff.” Id. § 370-29(B)(7)(g)(2)(e)(i). However, as set forth in detail in the
Attorney General’s opinions challenging timber harvesting ordinances, the DEP already regulates
timber harvesting activities under its B&S Control and Waterway Management regulations for the
purpose of protecting against adverse environmental impacts, including those from the activities
cited in the Township’s ordinance in support of its permit requirements.’ 25 Pa. Code §§ 102.1,
105.1; see. e.g., Fast Nantmeal Township, 04/13/2016 OAG ACRE Opinion (challenging
ordinance provisions attempting to duplicate and exceed DEP’s regulations for timber harvesting);
see also PSU Extension, Forest Management and Timber Harvesting in Pennsylvania, Information
for Citizens and Local Government Officials (2019) at 1 (Bxhibit A) (explaining that in
“Pennsylvania statewide regulations and best management practices already address many of the
concerns raised at the local level.”). The Township does not have authority to impose requirements
that duplicate or exceed requirements under the DEP’s regulatory scheme. East Brunswick Twp.,
980 A.2d at 733 (explaining that “a township cannot duplicate the regulatory regime established
[by the DEP] and cannot impose more stringent requirements than the [DEP].”).

Moreover, agricultural operations are subject to a variety of state regulation depending on
the type of agricultural commodity and required best management practices for the purpose of
protecting environmental resources. As stated, timber harvesting is subject to the DEP’s detailed
and site specific regulatory requirements under its E&S Control and Waterway Management
regulatory schemes. 25 Pa. Code §§ 102.4(b), .5(b), (d), 105.2 -3, .11-.13, .441. Likewise, other
types of agricultural operations are also subject to DEP’s environmental protection regulations
under the E&S Control regulations and nutrient and solid waste management regulations, 25 Pa.
Code §§ 91.36 (nutrient management), 92a.29 (CAFO regulation), 102.4(a) (erosion and sediment
control for agricultural plowing and tilling), 271.901-.933 (beneficial use for land application of
biosolids), 287.101(b)(1)-(2) (use of residential waste in normal farming operations), as well as
the Pennsylvania Department of Agriculture’s (PDA) regulation of pesticides, herbicides, liming
materials, soil conditioners and other areas of the plant and tree industry for the protection of public

health and safety, see 7 Pa. Code § 108-130f.

5 The DEP’s E&S Control regulations define timber harvesting activities as “[e]arth disturbance activities including
the construction of skid trails, logging roads, landing areas and other similar logging or silvicultural practices.” 23

Pa, Code § 102.1.
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Furthermore, the Penn State Extension recently published a document entitled Forest
Management and Timber Harvesting in Pennsylvania, Information for Citizens and Local
Government Officials (2019) in which it explained the following regarding environmental impacts
of timber harvesting:

Timber harvesting seldom adversely effects water quality and does not lead to
flooding. Forest soils are very absorbent, They act as living filters and reduce
surface runoff much more than land uses. Logging normally disturbs less than 10
percent of the forest soil in the harvest area and does not change forest soil
characteristics. The Pennsylvania Department of Environmental Protection’s
(DEP) 2018 Assessment Report classifies 17,498 miles of the Commonwealth’s
streams and rivers as impaired for aquatic life. Ofthese impaired miles, silviculture
was attributed as the source for only 0.04% (7 miles). Further, forest management
in Pennsylvania does not normally rely heavily on herbicides or fertilizers. The
primary concern with logging is disturbed soils, but by existing state law, all timber
harvests must have site specific plan to address potential problems before a
proposed timber harvest commences.

(Exhibit A at 4).

Accordingly, the Township’s purported environmental concerns about timber harvesting
activities do not provide a reasonable or legitimate basis to impose disparate treatment on a forestry
operation because all types of agricultural operations also involve activities that can adversely
impact the environment. For this reason, the Township’s imposition of a detailed regulatory permit
scheme on timber harvesting allegedly based on environmental impact concerns, but no similar
permit and regulatory tequirement on other agricultural operations is arbitrary and unreasonable
because all forms of agricultural production present issues of impact to the environment that are
addressed through uniform state regulatory schemes just like timber harvesting. To be clear, the
Township cannot regulate the operational aspects of any form of agriculture because that is not a
valid use of zoning power and is preempted by state regulation of agriculture. In re Thompson,
896 A.2d 659 (Pa. Cmwlith. 2006) (explaining that “[z]oning only regulates the use of land
and not the particulars of development and construction.”); ROBERT S. RYAN, 1 PENNSYLVANIA
ZONING LAW AND PRACTICE § 3.3.14A (George T. Bisel Company, Inc. 2001) (“Zoning is a
regulation of uses, not a means of regulating the manner in which business is conducted.”).
However, the point being made is that North Coventry Township is treating timber harvesting non-
uniformly by imposing a permit and regulatory scheme when it does not impose such requirements
on other agricultural operations under the zoning ordinance and this disparity in treatment bears
no relationship to the purpose of protecting the environment, thus the Township has drawn a
distinction between timber harvesting and other agricultural operations that is arbitrary and

discriminatory.

Moreover, the DEP’s E&S Control and Waterway Managerment regulations are established
pursuant to the authority under the Clean Streams Law, 35 P.S. § 691.5. 25 Pa. Code §§ 102.1,
105.1. The Clean Streams Law provides municipalities with a remedy to address alleged
violations. A municipality canteport suspected violations of DEP’s regulations to DEP or a county
conservation district so that they may inspect and take any appropriate action pursuant to the
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regulations. A municipality can also bring an action at law or in equity to restrain violations of
the Clean Streams Law as provided in Section 691.601. East Brunswick Twp., 980 A.2d at 734
(explaining that “The remedies provided by the legislature in the SWMA preclude other forms of

‘self-help’ by the Township.”).

C. Examples of North Coventry Township’s Disparate Treatment and
Unreasonable Restriction on Forestry Activities

As discussed above, North Coventry Township’s zoning ordinance provisions regulating
timber harvesting impose mandatory detailed management practices that directly interfere with an
operator’s decision-making for the best management practices to be used on the agricultural
operation and have no legitimate zoning purpose. Eller, 198 A.2d at 865-66 (explaining a
municipality's “power to ... regulate does not extend to an arbitrary, unnecessary, ot unreasonable
intermeddling with the private ownership of property.”). Conversely, the Township imposes no
mandatory management practices on other forms of agricultural operations in the Township, again,

violating the uniformity requirement of the MPC.,

Some examples of the management practices required for timber harvesting under North
Coventry Township Zoning Ordinance Section 370-29(B)(7)(g)(2)(d) are the following:®

Clear-cutting shall be prohibited (Section 370-29(B)(7)(g)(2)(d)(D);
Timber Harvesting is prohibited on areas with slopes greater than 25%
(Section 370-29(B)(7)(g)(2)(d)(iiD);

e Timber Harvestitig is prohibited within a floodway, 100 year floodplain,
Zone-One Riparian Buffer or wetland (Section 370-29(B)}7)(g)(HD(Iv));

e Specimen Vegetation shall not be harvested unless the Applicant can
demonstrate to the satisfaction of the Township that such removal is
essential to eliminate a hazardous condition or there is a demonstrable
financial hardship if the vegetation is not removed (Section 370-
29BX7e)(2)(d)(viiD)). Note: Specimen Vegetation is defined as
“[i]ndividual trees or other vegetation determined to be of specimen quality
as determined by a registered landscape architect.”” (Section 370-
29(B)(7)(2));

e Atleast 30% of the forest canopy shall be preserved in good condition after
the completion of any timber harvesting operation. The remaining trees

6 These ordinance provisions regulating management practices for a timber harvest are only referenced as examples
of the improper regulation of timber harvesting by the Township, bmits that the entirety of
the 33 management practices under Section 370-29(B)}(7)(g)(2)(A)(D)-(xxxiil) are unreasonable restrictions on timber
harvesting because they violate state regulations and best management practices for timber harvesting. 53 P.S. §
10603(f). The management practices also do not serve any valid zoning purpose.

7 The Township is requiring the owner/operator to retain a registered landscape architect to determine specimen
quality within the forest stand. A registered landscape architect is not {rained in forestry, forest management or
silvicultural practices, but rather is a specialist in designing public community areas, such as parks, campuses,
sireetscapes, plazas and other public community areas. See https://www.asla.org/aboutlandscapearchitecture.aspx.
Furthermore, this requirement is regulatory and is in no manner the proper subject for a zoning requirement, It also
exceeds and conflicts with DEP’s regulation of timber harvesting and is beyond the Township’s authority.
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shall be well distributed thronghout the area subject to the timber harvesting
operation. At least 50% of such remaining trees shall be comprised of
Higher Value Species as defined in Section VII and confirmed by the
Township Forester. Where the number of trees comprising High Value
Species that exist prior to the approval of any timber harvesting operation,
is less than the number which would be required to comply with this
provision, no High Value Species may be harvested. The percentages stated
herein shall apply to all consecutive harvests and no reharvesting or
development shall be permitted until the canopy area is reestablished that
existed prior to the initial tree harvesting operation to agsure the woodland
preservation (Section 370-29BY7) ()2} (D (1));

o No timber harvesting shall take place and a buffer zone with a width of fifty
(50) feet shall bé maintained along all properties abutting the property on
which the timber harvesting operation is to be conducted. (Section 370-
29(B)(T)(g)(2)(d)xix));

e DBetween two and one half years and four and one half years following
completion of a timber hatvesting operation, the property owner shall
inventory forest regeneration and provide inventory results to the Township.
If such inspection show evidence of inadequate regeneration based on the
forest management plan, the landowner shall replant and take such
measures to protect the seedlings, including but not limited to, weed mats,
tree tubes, and fencing as recommended by the forester as necessary to
insure success of forest regeneration. The obligation shall continue each
year thereafter to assure adequate regeneration until such adequate
regeneration is established. (Section 370-29(B)(7)(g}(2)(A)(xxxi)).

These ordinance provisions requiring or precluding certain management practices for
timber harvesting are an attempt to regulate the operational details of an agricultural operation that
are already subject to state regulation and fail to account for site specific requirements for a
particular forested site. Some of these management practices are contrary to best management
practices and state regulations and others restrict the management decisions for the operation and
type of forest stand all of which constitute an unreasonable restriction on forestry in violation of
the MPC. Without a doubt, the MPC was amended to allow for forestry activities as a permitted
use by right in all zoning districts with the “intent to make if easier to carty out all forestry activities
by limiting the scope of zoning and other regulations.” (Exhibit A at 7). North Coventry
Township's operational management requirements impose unreasonable obstacles to an
agricultural operator's ability to plan for and utilize silvicultural practices that are the best
prescription for the particular forested land and comply with state regulations.
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North Coventry Township’s attempt to regulate the management decisions of the
owner/operator of a silvicultural operation is no different than if it attempted to control the
management practices of other agricultural operations by imposing requirements such as:

e Requiring a permit to harvest crops or prepare pouliry or livestock for
market;
e Requiring or prohibiting the planting of certain types, species or cultivars
of crops;
Mandating species of pouliry or livestock that can or cannot be raised;
Imposing nutrient or cultivation requirements and restrictions;
Allowing only high value crops to be planted;
Regulating soil preparation practices, timing of crop health applications,
crop rotations or other cultivation practices specific to an agricultural
producer’s crops(s);
¢ Requiring credentialed specialists to approve management practices that are
not within their area of expertise;®
e Regulating construction of manure storage facilities;
Regulating odor or noise management on agricultural operations.

A municipality does not have authority to regulate the operational aspects of agricultural
operations regardless of the type of agricultural production because they are not in any way related
to the limited authority to zone for uses. However, the Township imposes a burdensome permit
regulatory scheme on timber harvesting and not on any other type of agricultural production
operations in the Township, For these reasons, North Coventry Township’s zoning ordinance
imposes non-uniform provisions upon agricultural operations that are arbitrary and discriminatory,
thus they are invalid pursuant to the MPC.,

D. North Coventry Township Continues Its Non-Uniform Treatment of Weight-
Restricted Road Signage Directly Impacting Normal Agricultural Operations

As you are aware i N - (USRI <.bmitted an ACRE request on
March 8, 2017, regarding North Coventry Township’s Motor Vehicle Weight Limitation
Ordinance and the Township’s non-uniform application and enforcement of the ordinance by not
posting all weight-restricted roads with sighage that provides notice to drivers that local delivery
traffic is exempt from the weight restriction, The Township designatecl i NENNNEENNR the only
access road to as a weight-restricted road, but failed to post signage
providing notice to drivers that local deliveries hfe exempt from the weight-restriction even though
it installed signs alon providing notice of the weight-restricted status. However,
the Township designated several other roads as weight-restricted and installed the required signage
to provide notice to drivers that local delivéries are exémpt. In your June 8, 2018, letter, you
accepted this ACRE request and informed North Coventry Township that if “it intends to enforce
this ordinance, it needs to do so uniformly and cannot simply single ou{ N
(06/08/2018 OAG ACRE letter at 13). C :

& See, supra, footnote 6 and accompanying text. - o
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North Coventry Township’s non-uniform enforcement of its Motor Vehicle Weight
Limitation Ordinance parallels its non-uniform treatment of agriculture operations and establishes
a pattern of the Township’s arbitrary and discriminatory actions that result in disparate treatment
of those similarly situated. (See 06/08/2018 OAG ACRE letter at 13 n. 10 (informing North
Coventry Township that failure to apply its ordinance uniformly not only constitutes an “as
applied” ACRE violation, but also gives rise to an equal protection claim citing Knipple v.

Geistown Boro. Zoning He’g Bd., 624 A.2d 766, 768-69 (Pa. Cmwith, 1993)).

The Township’s non-uniform signage on weight-restricted roads has persisted since you
issued your decision in June 2018. We are providing you with photographic evidence in support
of our request for the Attorney General to require North Coventry Township to immediately
remedy its failure to post all weight-restricted roads with uniform signage that local deliveries are
exempt from the weight-restriction. We note that North Coventry Township’s solicitor responded
to your acceptance lefter on this issue and claimed only that the Township “should not have to bear
additional costs for changing signs as suggested.” (6/28/2019 il <tter to OAG at 2). The
Township’s claim that costs prevent it from adding—not changing—a sign to already existing
signage poles is meritless as other restricted roads are posted with the “local deliveries exempt”
signs. It simply does not make sense that the Township can expend resources to propetly post
some weight-restricted roads, but not others. We provide the following photographs of signage on
weight-restricted roads in North Coventry Township:

1. QN - 5 v cight-restricted road signs for a length of road

that is two miles long and none of them provides “local deliveries
exempt” signage. (Exhibits 1-5).

2. (R - vcioht-restricted signage that also includes a “local
deliveries exempt” sign installed at each end of the Lane. (Exhibifs 6-

7).

3. (s signage to preclude left hand turns by trucks that
includes a “local delivery exempt” sign. (Exhibit 8).

4, Intersection oG NN »osted on both corners
with signage restricting trucks turning onto —hat
includes “local deliveries exempt” signage. (Exhibits 9-10). ’

The fundamental issue that you recognized in your acceptance letter is that not providing
the “local deliveries exempt” sign on a posted weight-restricted road sign results in drivers of
vehicles above the weight-restriction not knowing that they may traverse the road if making a local
delivery. Drivers should not have to make a decision on whether or not to expose themselves to -
the risk of violating a weight-restriction on a road because the Township fails to inform drivers
that local deliveries are exempt. The Township has a duty to properly notify drivers of the
exemptions for weight-restricted roads and to support local businesses by not interfering with their
ability to receive local deliveries. The Township’s sole unsupported reason that it does not want
to pay the costs to add “local delivery exempt” signs uniformly on all weight-restricted roads is
belied by the fact that it already has signage installed and merely needs to add the “local deliveries
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exempt” sign to the existing poles. Accordingly, we respectfully request that you take action to
require North Coventry Township to install the required signage on (S NRENNN:1d auy other
weight-restricted road without the local delivery exempt signage before the end of this year.

E. Conclusion

For all of the foregoing reasons, we respectfully request that the Attorney General require
Notth Coventry Township to rescind its timber hatvesting ordinance in its entirety because it
duplicates and exceeds DEP’s regulatory scheme and violates the uniformity requirement and
unreasonably restricts timber harvesting in contravention of the limitations on the Township’s
authority under the MPC. We also request that the Township be required to install the required
“local deliveries exempt” signage on d any other weight-restricted road without

the required signage before the end of this year.

Singerely,

Enclosure

(Y




Forest Management and Timber
Harvesting in Pennsylvania

NEORMATION FOR CITIZENS AND | OCAL GOVERNMENT OFFICIALS

This publication provides background information about
the impact of forest management and timber harvesting
ordinances on private forests, We encourage communities
and local governments to critically evaluate the need for
regulating forestry and the potential impacts on those who
own, manage, and depend on these lands for the diverse
values they provide.

The document begins with background information
on Pennsylvanid’s forests. Followed by a short overview
of Pennsylvaniz’s Municipalities Planning Code. The next
section introduces forest management basics, followed by
a section describing benefits achieved through forest man-
agement. For those local governments considering timber
harvesting ordinances, the next section offers reflective
questions to guide meaningful discussions about the need
for developing regulations.

In Pennsylvania statewide regulations and best man-
agement practices alteady address many of the concerns
raised at the local level such as water quality control and
road bonding and hauling. The section entitled “State
Regulation of Timber Harvesting” provides essential back-

EXHIBIT

A

ground for consideration.

Believing that it is important for local government to
engage resource professionals in their consideration of har-
vesting and forest management ordinances the next section
provides information on accessing relevant expertise.

The last section of this publifation contains a model
timber harvesting ordinance created by input from natural
resource professionals that addresses most of the concerns
expressed by local communities. It i5 consistent with the
“Right to Practice Forestry” provision (53 P8.§10603[t])
of the Pennsylvania Municipalities Planning Code and has
been recommended as an ordinance that complies with ‘

state law.

information for Citizens and
Local Government Officials

Pennsylvania’s forests. Tracts of forest land of all types and
sizes are important to our communities. Forested land-
scapes, whether publicly or privately owned, provide many
essential economic, environmental, health, and recreational
benefits for residents and visitors alike. The report of the
Pennsylvania Twenty-First Century Environment Commis-
sion, published in 1998, highlighted the value of forests as




an asset of the Commonwealth and advocated for forests as
onie of the prefetred open space uses of the land. Conserv-
irig wooded tracts of land, including forest remnants re-.
maining in developed areas, enables us to retain these many
benefits for our communities, residents, and visitors.

Pennsylvania is fortunate to have 58 percent (16,9 mil-
lion acres) of its land covered with forests, About a third
of these woodlands (29 percent, 4.9 million acres) is in
public ownership by federal, state and local government.
Surprisingly, privately held forests and woodlands represent
the largest percentage, covering 71 percent of the state and
involving 12 million acres including only 3 percent owned
by the forest product industry. The diverse private owner-
ships represent areas from one to thousands of acres held
by an estimated 750,000 owners (e.g., individuals, families,
partnerships, corporations). Reasons for owning woodlands
vary from providing solitude, to wildlife habitat, to pro-
ducing income. Regardless of the reasons owners give for
owning woodlands, these properties provide indirect and
direct benefits to all Pennsylvanians such as clean air and
water, wildlife habitat, aesthetic views, recteation, and wood
products. Qur state’s communities are well-served if they
help forest owners retain and manage their lands to produce
myriad values.

Today, forests face increasing challenges from many
factors including invasive insects and diseases, develop-
ment pressures, and climate change. Aware of these threats,
individuals and communities are expressing concerns about
forest health and vitality. By cataloguing the benefits forests
provide, by adopting regulations and practices that conserve
forests, by allowing sustainable harvesting, and by educating
résidents about the value of forests, local governments play
a key role in ensuring the conservation and responsible use
of Pennsylvania’s forest lands.

In our communities, forests exist in a variety of config-
urations or manifestations, While we all recognize large
or extensive tracts predominated by trees as forests, other
wooded parcels, such as farm woodlots, wooded open space
within residential developments, and forested buffers along
streams, also are key components of our forested land-
scapes. .

Communities, eager for growth, often overlook the
importance of forests by implementing policies that reduce
the size and impair the health and resiliency of our forests.
On the other hand, some communities with good inten-
tions striving to protect forest values impose regulations

to protect or preserve forests and inadvertently make it

difficult for forest owners to effectively care for their forests
to attain personal values including producing income
from harvesting trees. Interestingly the drive to protect or
presexve forests often meets with unexpected consequenc-
es. For example, competing native and exotic plants come
to dominate the understory preventing establishment of
new seedlings necessary to replace trees dying from age,
diseases, or invasive insects. These ever-expanding areas of
non-native plants provide poor habitat for native insects
and songbirds. Landowners unable to improve their forests
find them less valuable and expensive to retain and often
sell for development, These and other stories are comuon.

Forests are dynamic and always changing and in many
cases the changes they are experiencing threaten their
health. Unfortunately, some landowners, lacking the skills,
resources, interest, and/or knowledge to tend their forested
lands properly, may neglect their forests or harvest trees in
ways that are detrimental to forest health and sustainability.
These actions of individuals and communities increase the
yulnerability of our forests to ever-present threats

Pennsylvania’ forests will continue to change. The
valuable black cherry trees on the Allegheny Plateau, for
example, will give way to more shade-tolerant species, such
as sugar maple and beech, and the proportion of oaks in the
Ridge and Valley Region will decline and give way to red
maple and other species, A natural disturbance such as toz-
nados, an invasive species or disease, or even climate change
may accelerate or slow down these changes.

.

Silviculture is the science and art underpinning forest
management, Silviculture is analogous to agriculture in
that it involves working with an understanding of how
trees in a forest establish, grow, and compete. Unlike
agriculture which deals with short rotations, forests grow
and require management over much longer time. Like
agriculture, forest management involves weeding, thin-
ning, harvesting, and “planting” to ensure a continuous
flow of products—from habitat to timber. Trees compete
for water, nutrients, light, and space. By understanding
the requitements of various tree species for their best
performance on a given site, forest management gaides
forest development through harvests designed and timed
to weed and thin the forest and to establish the next crop.
One further point, in Pennsylvania it is seldom necessary-
to plant following a timber harvest s most forests “plant”
themselves with naturally occurring seedlings and the
contribution of sprouts from roots and stumps.




Implementing forest management practices is often quite
visible, Because the time lapse between silvicultural prac-
tices is long, the visual change to a forest is seemingly harsh
when it occurs. Understanding and accepting these changes
is sometimes admittedly difficult; however, in most cases
the visual impact is relatively short as the site “greens-up”
and logging slash decays, returning its nutrients back to the
soil while providing useful wildlife habitat and protection to
seedlings that will contribute to the next forest.

Harvesting intensity varies by silvicultural objective. Tree
species have different growing conditions for germination
and development. Light is the most easily managed resource
for guiding tree development and growth. Some species (e.g.,
aspen, black cherry, tulip) germinate and grow best with lots
of light, while others (e.g., sugar maple, American beech,
eastern hemlock) can tolerate low light conditions. Creating
the best light conditions through harvesting involves under-
standing individual tree species light requirements and their
ability to compete with other species. As a result, silvicultural
prescriptions involve assessing conditions on a given site
relative to ownership and management objectives and where
a stand is in its development from establishment to maturity.
Developing a sound and practical silvicultyral plan is not
prescriptive; rather, it is a blending of experience, science, and
interpretation of existing conditions and desired outcomes. -
Reasons to harvest might consider financial maturity of
trees, presence or absence of new seedlings, a desire to create
different wildlife habitat, or improving growing conditions by
reducing tree to free competition,

Forest resource managers recognize that silviculture falis
into “systems” designed to guide forest development from
regeneration to harvest over rotations that encompass de-
cades, These systems result in forests with either trees in one
_ or more age classes, respectively called even or unevén-aged.

Without delving deeply into silvicultural science, clearcuts,
shelterwoods, and seed tree harvests result in even-aged for-
ests; while individual and group selection create and maintain
uneven-aged forests, Bven-aged forests begin under condi-
tions with more light and tend to promote faster growing
shade intolerant tree species (e.g., tulip, aspen, black cherry).
Uneven-aged forests, because cutting creates less light in
smaller canopy openings, tend to foster forests with more
layers with trees capable of growing in Jower light conditions
(e.g. sugar maple, American beech, and hemiock).

Diameter-limit cutting is generally a destructive practice.
Tt is well known that high-grading (also referred to as “select

cutting”) or taking the best trees of the most valuable species,
Jeads to a progressive detertoration of forest quality affecting
tree species diversity and quality. However, many people do
not realize that diameter-limit cutting, which involves taking
trees based on size, is equally as destructive, By cutting all
trees above a certain diameter (measured at 4.5 feet above
the ground) smaller; slower-growing trees are left. In Penn-
sylvanias even-aged forests, small trees are usually about the
same age as large ones; however, these small trees may be of
a different species, genetically inferior, or in 4 poor location.
Diameter-limit cutting shifts species compasition toward
slower-growing, less valuable shade-tolerant species, and it
may degrade quality by retaining and promoting inferior
trees, Such cutting reduces future management options, slows
recovery following disturbance, and may eliminate or reduce
seed sources for trees species better suited to the site,

“Tree planting (artificial regeneration) in forests is un-

common in Pepnsylvania. Acceptable siltvicultural practic-
es will naturally regenerate from seeds or sprouts. Studies
have shown that naturally regenerated trees usually grow
faster and survive better than planted trees. Most common-
ly tree planting in Pennsylvania is done to reforest former
strip mine sites, old fields, riparian areas, conifer planta-
tions, and areas where insects or diseases have killed all the

seed-producing trees.

The visual impacts of timber harvesting are temporary

and infrequent. The raw visual impact of a recent timber
harvest changes rapidly, After only three to five years, a casual
observer may not recognize past logging activity as slash rots
and new tree seedlings and other vegetation renew disturbed
areas. In fact, slash or tree tops are left behind purposely after
a harvest to protect young seedlings from deer browsing to
help regenerate the forest. After a harvest, loggers are unlikely
to revisit the area for another fifteen years or more. ‘

Good planning reduces timber harvesting visnal impacts.
Foresters can screen logging roads, and landings by using
topography and vegetation and retain selected large trees to
provide fall color and interesting patterns. Other techniques
include cutting stumps close to the ground, where feasible
imposing utilization standards, and trimming or lopping
unused tops in visually sensitive areas so that it is closer to

the ground.

Timber harvesting does not lead to development. Forest
loss to development is a real concern in Pennsylvania. Forest




landowner survey data suggests that most owners conduct
timber harvests infrequently to produce income or for some
other objective, Confronted with unreasonable levels of
regulation that restrict their use of the forest to meet their
needs, the incentive to sell their land for development isa
likely alternative. History shows that landowners who have
the relative freedom to harvest their woodlots for economic
gain have an incentive to leave the forest in an undeveloped
condition, Conversely, forest landowners who become subject
to unreasonable levels of regulation, often to the point of
making active management of their forests uneconomical,
often sell their land for development uses. As with farmers,
forest landowners should consider how to keep their lands
in a perpetually forested condition. Reasonable land-use
regulation making allowances for harvesting while providing
for the continuation of the natural resource is important for
retaining working forest landscapes.

According to U.S. Forest Service inventories, forest area
in Pennsylvania has for decades remained relatively con-
stant as farm land abandonment in rural areas has offset
forest Jand conversion for development, Based on existing
trends, this is likely to change in future decades. Therefore,
conserving working forests is a growing challenge.

Timber harvesting seldom adversely effects water quality
and does not lead to flooding, Forest soils are very absor-

Pennsylvania Forest Growth

bent, They act as living filters and reduce surface runoff
much more than land uses, Logging normally disturbs less
than 10 percent of the forest soil in the harvest area and
does not change forest soil characteristics, The Pennsylva-
nia Department of Environmental Protection’s (DEP) 2018
Assessment Report classifies 17,498 miles of the Common-
wealth's streams and rivers as impaired for aquatic life.

Of these impaired miles, silviculture was attributed as the
source for only 0.04% (7 miles). Further, forest management
in Pennsylvania does not normally rely heavily on herbi-
cides or fertilizers. The prlinary concern with logging is
distrrbed soils, but by existing state law, all timber harvests
must have site specific plan to address potential problems
before a proposed timber harvest commences. (See the
following section on state regulation.)

Timber harvesting occurs on a smafl portion of Pennsyl-
vania forests annually. Pennsylvania forests are increasing
in volume twice as fast as they were being cut or lost to
natural mortality. Overall, the annual Pennsylvania timber
harvest is less than 1 percent of the current standing-timber
volume,

'The chart below uses Forest Inventory Analysis done by
the USDA Forest Service to show that the growth in the vol-
ume of standing timber in Pennsylvania is five times greater

than it was sixty years ago.

Millions of Board Feet: 1955-2017 (Standing Saw Timber Only)

1955 22,820

1965 26,269

1978 46,426

1989

2002
2010

2017

Adapbed from US0A Farst Jventory Anatysts

Today, Pennsylvania
has 5.3x more forest
resource than in 1855|

l 72810
85,822
104,794

120,456




Benefits of Forestry
Management

Forest management encourages open space conservation.
Again, the Pennsylvania Twenty-First Centary Enviroa-
merit Commission report tecommended that farms and
forests remain among “preferred open space uses of the
land? and that these land uses be “sustained, profitable, and
environmentally sound.”

Research has repeatedly found that regardless of owner-
ships size, private forest owners hold their land for myriad
reasons; from providing solitude, to pursuing recreational
opportunities, to wildlife viewing and hunting, to produc-
ing income, To sastain or enhance these values and ben-
efits, it is often essential for owners fo actively engage in
forest management. Simply allowing the forests to develop
without management seldom results in desired outcomes
especially when one considers all the pressures on trees and
forests today, which ate threatening forest health and vitali-
ty.

Generally active forest management involves harvesting
or cutting trees to create desired future conditions. For-
est growth and development depends on the allocation of
resources: light, water, nutrients, and space. Among these
resources, light is the most easily managed and it involves
creating space by cutting to allow plant growth and devel-
opment. Regulations that restrict management, whether to
produce income from harvesting or to enhance other val-
ues, reduce the desire of owner's to maintain woodland on
their property, Eliminating or significantly limiting harvest-
ing makes alternatives such as commercial and residential
development more attractive.

Forest management provides tax benefits to local gov-
ernments, According to a study conducted by the American
Parmland Trisst, forestland and farmland yield an average of
$3 in taxes for every $1 of required governmental services,
while residential land costs $1.11 in services for every $1
collected in tax revenues. '

Harvesting trees increases habitat diversity and provides
other wildlife benefits. Many animal species, such as the
golden-winged watbler, bluebird, snowshoe hare, deet,

and ruffed grouse, benefit from younger forests and the
temporary openings created by timber harvesting. However,
because of logging practices in the early part of the twentieth
century, much of Pennsylvania’s forests contains mature trees
that are all approximately the same age. The area of young

1
o

forests containing seedlings and saplings is now relatively
uncommeon. This imbalance in the proportion of younger
forests is affecting wildlife and plant communities. Timber
harvesting increases the proportion of younger trees, which in
turn allows for greater habitat diversity and a greater variety

of plants and animals in forest areas,

Forest management increases wildlife food source diversi-
ty. Harvesting can spur increased seed, fruif, and nut produc-
tion on residual trees as well increase shrub layer diversity
under the forest canopy. In addition, slash created from
limbs and tops of barvested trees provides small mammals
and birds with winter shelter and protection from predatozs.
TPurther slash is helpful in protecting tree and shrub seedling

growth.

Forest management sustains and improves forest health
and resilience. Proactive forest landowners can through
management reduce invasive insect or plant threats, Remov-
ing tree-of-heaven, diseased beech, dead or dying ash, or
hemlock can improve forest health and reduce or slow the

spread of varions invasive species.

Forest management can improve recreational opportu-
nities. Trails and roads created during timber harvests may
provide hiking and cross-country skiing access.

Forestry in Your Gommunity:
Should Township Ordinances Be

Adopled?

In the past, only a small proportion of Pennsylvanian lo-

cal governments had chosen to regulate timber harvesting. -
However, more municipalities will likely consider regulating
timber harvesting as our state’s forests mature and more
residential development occurs in suburban and rural areas.
Developmient brings more people from cities and suburbs
into forested areas where timber harvesting is a traditional
practice. The resulting concerns may lead to calls to adopt a
timber harvesting ordinance, Whether this is the best solution
for a community dejpen ds on the answers to several interrelat-
ed questions. This section identifies some of the key questions
and suggests a process for answering them. '

Examine ¢he need for regulations. Why has timber harvest-
ing become a concern? How extensive and frequent is timber
harvesting in the community? What effect does it have on the
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community? Has it caused problems? If so, how significant
are they compared to other land use questions that might
potentially claim some of the local governments limited time

‘and resources?

Different problems call for different solutions. For
example, if people are most concerned about the impacts
of heavier truck traffic, state law and regulation already
provide a solution. The same is true for concerns about
erosion and sedimentation or wetland degradation. Educa-
tion might best address concerns about forest regeneration
or wildlife. If the concerns are about the effects on land
development of forests, a tree preservation ordinance rather
than a timber harvesting ordinance is more appropriate.

A well-designed tree preservation ordinance preserves or
restores trees as part of commercial or residential devel-
opment, and it should be a part of the community’s land
development and subdivision ordinance,

Identify and compare alternative solutions. Local regu-
lation is rarely the only way to resolve a conflict. What are
the other alternatives, and how do they compare to local
regulation in terms of cost and effectiveness? Would regula-
tion of forestry canse landowners to subdivide and develop
woodlands?

Consider not only the public benefits of each alternative
but also the burdens imposed on forest landowners and the
forest industry. Are they reasonably balanced? Do any of the
alternatives infringe upon landowner rights?

Avoid duplication of existing regulations. Find out wheth-
er your concerns are already addressed by existing state or
local regulations. If so, is further local action necessary or

the best choice?

Evaluate the prospect of regufation in light of the Munici-
pal Planning Code (MPC) amendments prohibiting local
governments from using a zoning ordinance to unyea-
sonably restrict forestry activities (53 P.S. §10603[f]). The
2002 MPC amendments specifically direct all municipalities
to permit forestry activities in their zoning ordinances as a
“use by right” in all zoning districts, The intent is to make it
easier to conduct all forestry activities by limiting the scope
of zoning and other regulations. Municipalities that choose
to regulate forestry activities have to create reasonable ordi-
nance provisions that encourage sound forestry principles

- and practices.

While these statutes do not define “unreasonable restric-
tion” and no appellate court decisions have yet interpreted
them, local officials should consult with their solicitors re-
garding the implications of these provisions before enacting
an ordinance. Municipalities that prohibit timber harvesting
in forested zoning districts or make timbering a special
exception or conditional use subject to many burdensome
and time-consuming requirements that are not in compli-
ance with the forestry provisions of the MPC will likely face
challenges from both landowners and the forest industry. '

Since Act 38 of 2005, known as “ACRE” (Agriculture,
Communities, and Rural Environment), went into effect,
there have been several challenges by forest landowners and/
or the forest products industry regarding “unreasonable”
forest management ordinances. A review of these timber
harvesting cases prior to writing a local ordinance would be
wise {see www.attorneygeneral.gov/resources/acre).

Consider additional enforcement costs. All ordinances
must be fairly and consistently enforced, and the municipal-
ity must have the capability of administering it efficiently.
Normally local governments assign enforcement authority
to the zoning or code enforcement officer, who has many
other duties and rarely has any forestry training. Before
enacting an ordinance, local officials should determine
resources needed for enforcement and then proceed only if -
they ate prepared to provide these resources.

Try to anticipate all important consequences. All too
often, legislation has unintended consequences (as in Mur-
phy’s famous law), For example, by effectively eliminating
timber harvesting as a potential source of revenue for forest
landowners, an overly restrictive or costly ordinance might
create an unintended incentive for owners to convert land

to developed uses.

Carefully evaluate proposed forestry practices. Several
existing ordinances require specific forestry practices that
are either unnecessary or destructive. For instance, some
require artificial forest regeneration (tree planting), which is
usually unnecessary in Pennsylvania, while others mandate
the generally destructive practice of diametes-limit cutting
(limiting harvesting to trees above a certain minimum
diameter). Even forest practices that are right for some

sites may be wrong for others. Therefore, for these reasons,
including specific forestry practices in local drdinances is

unadvisable.




Consider the economic and operational impacts of a
proposed ordinance on loggers and landowners, Tim-
ber harvesting provides important economic benefits to
communities. Forest landowners pay taxes for the expected
teturns froni the land. The income generated by timber
sales is an incentive for landowners not to develop their
land, Bxcessive regulatory costs directly reduce landowners
timber values and might encourage them to convert their
land to developed uses.

Loggers are frequently constrained by small profit mar-
gins and tight work schedules that largely depend on weath-
er conditions. Lengthy notification and permit processes
can cause serious financial and scheduling problems,

Involve the community. Regulation of timber harvesting
raises complex and potentially controversial questions.
Conflicts may arise over timber harvesting, and usually re-
sult in a no-win sitwation for everyone. Bringing all parties
together prior to enacting ordinances may prevent future
conflicts and avoid lawsuits, Community participation is

a way of uniting people who are concerned about a prob-
lem to discuss and address the issues before they become
confrontational. By promoting a cooperative atmosphere
before the regulatory process begins, both sides can voice
their concerns and attempt to reach a mutually satisfactory
conclusion.

One way to help ensure the solution adopted is best for
the community is to establish a timber harvesting ordinance
committee consisting of forest landowners, loggers, envi-
ronmentalists, concerned citizens, foresters, professional
resource managers, township solicitors, and other interested
individuals or organizations, The committee should collab-
orate to carry out the tasks described above and to recom-

mend the appropriate action.

Consult a professional forester. Foresters can provide
communities with valuable advice on a wide range of forest
conservation issues. Foresters are experts in managing
forests to.provide multiple benefits on a sustained basis.
Involve foresters early in any discussion of timber harvest-

ing regulations,

State Regulation of Timber
Harvesting

Pennsylvania state law extensively regulate several aspects of
timber harvesting. If local govermments or citizens have con-

cerns about regulated activities, the most cost-effective way to
deal with them is to work with the appropriate state officials
or their local agents. (See “Sources of Forestry Assistance” for
suggestions on whom to contact for help on various issues.)
'The following'is a summary of the primary state regulations
affecting timber harvesting in Pennsylvania.

All timber harvesting operations in Pennsylvania must
have a plan to control erosion and sedimentation, Op-
erations that disturb 25 or more acres of land require an
erosion and sedimentation control permit; however, timber
operations seldom need permits as they result in very little
disturbed land. Generally timber harvesting does not have

a major impact on soil or water resources; however, the
construction of access roads, log landings, and skid trails
can cause temporary soil disturbance in the harvested area.
As a result, state regulations (25 Pa. Code, Chapter 102)
mandate that (1) the implementation and maintenance

of erosion and sedimentation best management practices
(BMPs) are required to minimize the potential for acceler-
ated erosion and sedimentation; (2) all earth disturbance
activities require the development and implementation of a
written erosion and sedimentation plan; (3) the erosion and
sedimentation plan shall be prepared by a person trained
and experienced in erosion and sedimentation control
methods and techniques applicable to the size and scope of
the project being designed; (4) earth disturbance activities
shall be planned and implemented to minimize the extent
and duration of the earth disturbance, maximize protection
of existing drainage features and vegetation, minimize soil
compaction, and utilize other measures or controls that
prevent or minimize the generation of increased stormwater
runoff; (5) the erosion and sedimentation plan must contain

drawings and narratives that consider such factors as topo-

graphic features, soils, volume and rate of runoff, sequence
and maintenance program of BMPs, waste disposal, geolog-
ic formations, and thermal impacts to surface waters; and
(6) the erosion and sedimentation plan must be available

at the project site during all stages of the earth disturbance
activity.

DEP is responsible for enforcing these regulations.
County Conservation Districts (CCDs) may have delegated
authority to enforce these regulations. Since the state-man-
dated requirements are already thorough and rigorous, .
communities are discouraged from adding regulatory
standards that duplicate or exceed the scope of existing state
regulations in their local ordinances. .




Stream crossings may require permits. Timber harvest-
ing frequently requires that access roads and skid trails
cross streams, To minimize any impact on water flow or
qiiality, stream crossings are allowed only under certain
circumstances. State regulations (25 Pa. Code, Chapter 105)
require permits for all types of crossings, including culverts,
bridges, and fords, that drain more than 100 acres or require
wetland fills. An approved erosion and sedimentation
control plan must accompany all permit applications, DEP
is responsible for the enforcement of Chapter 105 regula-
tions. CCDs may have delegated authority and may provide
consultation for stream crossing options.

All logging access roads and skid trails crossing wetlands
require permits under both state and federal law. The US.
Environmental Protection Agency (EPA), the US. Army
Corps of Engineers, and the state Department of Bnviron-
mental Protection (DEP) jointly regulate wetlands, A goal of
Chapter 105 is to protect water quality, the natural hydro-
logic regime, and the carrying capacity of watercourses,
including wetlands, Although in most cases tree harvesting
can occur in wetland areas, Chapter 105 prohibits the “en-
croachment” (for example, a road crossing) of any wetland
without a permit from the DEP. The eroston and sedimen-
tation control plan described above must accompany the
permit application along with a letter from the local CCD
stating that it has reviewed the plan and found it satisfacto-
ry. The DEP and the Corps have a consolidated joint permit
application process. The permﬁ issued by the DEP will
usually satisfy federal application requirements, utilizing a
Pederal State Programmatic General Permit (PASPGP); in
special cases, the Corps issues a scparate permit. Enforce-
ment of Chapter 105 as it relates to watercourses such as
wetlands is the responsibility of the DEP regional offices,

Fish habitat must be maintained. Chapter 25 of the Fish
and Boat Code (30 Pa. C.5.A. §§2051-2506) prohibits

any alteration or disturbance of streams, fish habitat, or
watersheds that in any way may damage or destroy habitat
without the necessary permits from the DEP, including
those required under 25 Pa. Code, Chapters 102 and 105.
The Fish and Boat Code also states that no substance
harmful to fish life may run, wash, or flow into the waters
of the Commonwealth. Enforcement of the code is the re-
sponsibility of the Fish and Boat Commission's waterways

conservation officers.

Dealing with Potential Damage
to Local Roads

The potential impact of logging truck traffic on local roads
concerns many officials, Some of the roads and bridges in
forest areas may not support heavy loads, and the prospect
of costly repairs has prompted some local governments to
enact road bonding ordinances. In addition, some areas
experiencing shale energy development have had conflicts
related to shared road damages. It is useful to recoguize that
energy and Jogging operations have significantly differ-

ent business models and operational needs, For example,
timber harvesting operations involve lower truck traffic
with lower individual truck weights. The Pennsylvania
legislature has mandated legal standards for all overweight
hauling in Title 75PCS, Chapter 49. Under this system, local
road-posting and bonding must comply with state proce-
dures and standards required by law as specified in Road
Bonding Regnlations: Hauling in Excess of Posted Weight
Limit on Highways (67 Pa, Code, Chapter 189). PennDOT
publication 221 titled “Posting and Bonding Procedures

for Municlpal Highways,” contains information about these
faws and regulations and is available from the Pennsylvania
Local Technical Assistance Program (see “Sources of Forest-
ry Assistance” for the address and telephone number). The
section below describes some key procedures and standards

. for posting and bonding roads and bridges on posted roads.

Similar requirements apply to bridges posted independently

of roads. .

Posting. Before requiring a bond from a havler, a road must
be posted with a weight limit. The steps taken to establish

a weight limit include: (1) completing an engineering and
traffic study that supports the need for a weight restriction;
(2) passing an ordinance identifying the road segment and
setting the weight restriction; (3) advertising the posting
two times in a general circulation newspaper at least five
days prior to actual posting; (4) contacting known heavy
haulers who are using the road about executing a mainte-
nance agreement; and (5) erecting standard signs showing

the weight limit,

Excess maintenance agreement, After posting a road, the
local government enters into an excess maintenance agree-
ment, or.similar contractual maintenance agreement, with
each hauler who will operate overweight vehicles on that
road section. This agreement allows the local government to




shift responsibitity for repairing road damages on a pro rata
‘basis to the haulers who damage the road. Note that haulers
are only responsible for damage they cause in excess of nor-
mal wear and tear. It is essential to keep good records such
as load count, weather conditions, and date when determin-
ing culpability if there is a damage claim on a road bonded

by multiple users.

Permits. Generally, driving an overweight vehicle on posted
roads requires a permit. The type of permit depends on the
number of vehicles, the number of posted roads used, and
the amount of use, Permits are issued only after an excess
maintenance agreement, or a similar road use agreement,

has been signed.

Inspections and monitoring. Before overweight hauling
begins, thelocal government inspects the road to determine its
condition. The hauler, who pays for this service, has the right
to be present. After hauling begins, the local government is re-
sponsible for monitoring the condition of the road and notify-
ing the hauler of any necessary repairs. If the local government
is responsible for making the repairs under the excess mainte-
nance agreement, the local government bills the hauler for the
costs, In areas where shale development and logging operations
share roads, it is highly recommended that local government
officials track the traffic volume for the different operations.
This account of traffic volume is helpful in determining a fair
distribution of any roadway damages, should they occur. '

Security (bonding). Haulers generally must provide secu-
rity to ensure payment for any road repairs for which they
are responsible under the agreement, This security is usually
a performance bond, a standby letter of credit, or a certified
bank check, The regulations specify the amount of security
that required for unpaved roads (86,000 per linear mile) and
paved roads ($12,500 per linear mile) in cases wherein the

hauler agrees not to downgrade the road, When the local
government and the hauler agree to downgrade the road
type during hauling and restore it after hauling ceases, the
amount of security required is $50,000 pex linear mile. If
the hauler uses several roads for only a short time or makes
relatively few trips, the rates per mile may be replaced with
a flat rate of $10,000. By following these rules, local offi-
cials can assure taxpayers they will not have to pay for road
repairs caused by overweight vehicles, including logging
trucks. In addition, landowners and loggers lmow what to
expect when following uniform statewide procedures.

Local Traffic and Minimum Use

Permits

With the passage of Act 13 of 2012 and again with Act 89 of
2013, Pennsylvania legislature granted haulers exemptions
to the permitting requirements of Title 75PS, Chapter 4902.
In general, there are no requirements for vehicles owned

by the local government, emergency vehicles, school buses,
and vehicles making local deliveries (such as a furniture
truck, postal truck, etc.) to obtain a permit. Vehicles trav-
eling to a permanent sawmill or coal processing facility are
not required to obtain a permit, provided the destination
and origin point are not on the same weight-restricted
roadway. Additionally, if the local government official
determines that the likelihood of damage to a roadway is
minimal and total over posted weight traffic will be fewer
than 700 trips per year per haules, the local government
may issue a minimum use permit, which grants the hauler
authority to travel on the over posted weight roadway with-
out the legal obligation to provide security. Local govern-
ment officials may contact PSATS or their local PennDOT
engineering district with questions regarding local traffic or
the creation of Jocal traffic ordinances.




Sources of Forestry Assistance

If your township or borough is considering enacting an
ordinance on forest management or timber harvesting or has
concerns about the impacts of timber harvesting on your com-
munity, you should involve a professional forester. The Penn-
sylvania State Association of Township Supervisors (PSATS)
can help you locate forestry assistance. Pennsylvania Bureau

of Forestry service foresters are also available to help you

work through the issues and determine what is best for your
community, Other sources of assistance are private consulting
foresters, the Pennsylvania Department of Community Affairs,
the Pepn State Department of Ecosystem Sclence and Manage-
ment, Penn State Extension, the Pennsylvania Forest Products
Association, the Pennsylvania Forestry Association, and the
Society of American Foresters. Below is a list of resources:

Association of Consulting Foresters of America, Inc.
(National Office)

312 Montgomery Street, Suite. 208

Alexandria, VA 22314

Phone; 703-548-0990

www.acl-foresters.org

DCNR Bureau of Forestry Headquarters
Rachel Carson State Office Bldg., 6th Floor
PO Box 8552

Harrisburg, PA 17105-8552

Phone: 717-787-2703

Email: PAForester@pa.gov
www.dcnr.pa.gov/about/Pages/Forestry.aspx

Governor’s Center for Local Government Services
Department of Community and Economic Development
4th Floor, Commonwealth Keystone Bldg.

400 North Street

Harrisburg, PA 171200225

Phone: 1 888-2-CENTER or 717-787-8169

Bmail: ra-dcedclgs@pa.gov

- www.dced.pa.gov

Hardwoods Development Council
Pennsylvania Department of Agriculture
2301 N. Cameron Street, Room 308
Harrisburg, PA 17110-9408

Phone; 717-772-3715

Emall; hardwoods@pa.gov
www.agriculture.pa.gov

Penn State Extension within the Department of Ecosystem
Science and Management

416 Forest Resources Building

University Park, PA 16802

Phone: 814-863-0401

www.extension, psu.edu

Pennsylvania Department of Transportation

www,penndot.gov
(click on “Regional Offices” for district offices)

Pennsylvania Forest Products Association
301 Chestnut Street, Suite 102
Harrisburg, PA 17101

Phone: 800-232-4562 or 717-501-0420
Email: pfpa@paforestproducts.org
www.pfpa.org

Pennsylvania Forestry Association
116 Pine Street, Fifth Floor
Harrisburg, PA 17103

Phone: 717-234-2500
www.paforestry.org

Pennsylvania Local Technical Assistance Program
Commonwealth Keystone Building

400 North Street, 6th Floor

Havrisburg, PA 17120

Phone: 800-FOR-LTAP

wwwiltap.pa.gov

Pennsylvania State Association of Township Supervisors
4855 Woodland Drive

Enola, PA 17025-1291

Phone: 717-763-0930

www.psats.org

Society of American Poresters
10100 Laureate Way
Bethesda, MDD 20814-2158
Phone: 301-897-8720
www.eforester.org
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Pennsylvania Modél Forestry Ordinance

Before deciding to adopt an ordinance regulating forest-
ry activities, your community should carefully weigh the
questions presented near the beginning of this publication.
Adoption of local regulations is not the answer for all com-
munities.

If your community decides regulations are necessary, '
the following model ordinance may be helpful. It was
developed in 1994 by a team of professional foresters led
by Penn State’s School of Forest Resources and updated in
January 2001 to conform to the forestry-related changes in
the Pennsylvania Municipalities Planning Code effected
by Act 68 of 2000, It again was slightly modified in 2019 to
reflect decisions made by the Penusylvania Attorney Gen-
eral through appeals in the “Agriculture, Communities and
Rural Environment Act;,” commonly referred to as ACRE. ‘

The intent of this model ordinance is-to address fairly
the needs and concerns of local citizens as well as forest
landowners and the forestry industry. It is consistent with
the “Right to Practice Forestry” provision (53 PS.$10603[t])
of the Pennsylvania Municipalities Planning Code.

This model is best applied with the assistance of a profes-
sional forester who has the expertise to help ensure that the
final regulations are tailored to your community’s particular

circumstances.

Model Ordinance

Section 1. Policy; purpose, In order to conserve forest-

ed open spaceé and the environmental and economic
benefits they provide, it is the policy of the municipality

of to encourage the owners of forestland to
continue to use their land for forestry purposes, including
the long-term production of timber, recreation, wildlife,
and amenity values. The timber harvesting regulations
contained in sections 1 through 8 are intended to further
this policy by (1) promoting good forest stewardship, (2)
protecting the rights of adjoining property owners, (3) min-
imizing the potential for adverse environmental impacts,
and (4) avoiding unreasonable and unnecessary restrictions
on the right to practice forestry, and improving human
health and welfare of the community.

- Section 2. Scope; applicability. To encourage maintenance
and management of forested or wooded open spaces and
promote the conduct of forestry as a sound and economi-
cally viable use of forested land throughout the municipal-
ity, forestry activities—including timber harvesting—shall

be a permitted use by right in all zoning districts. Sections 1
through 8 apply to all timber harvesting within the munic-
ipality where the value of the trees, logs, or other timber
products removed exceeds $2,000. These provisions do not
apply to the cutting of trees for the petsonal use of the land-
owner or for precommercial timber stand improvement.

Section 3, Definitions. As used in sections 1 through 8,

the following terms shall have the meanings given in this
section:

a. “Felling” means the act of cutting a standing tree so that

it falls to the ground.

b. “Forestry” means the management of forests and tim-
berlands when practiced in accordance with accepted
silvicultural principles, through developing, cultivating,
harvesting, transporting, and selling trees for commer-
clal purposes, which does not involve any land devel-
opment, (The definition of forestry is taken from 53 PS.
§ 10107 of the Pennsylvania Municipalities Planning
Code. Only forests and timberlands subject to resi-
dential or commercial development shall be regulated
under the municipality’s land development and subdivi-

sion ordinance.)

c. “Landing” means a place where logs, pulpwood, or
firewood are assembled for transportation to processing

facilities.

“Landowner” means an individual, partnership, com-
pany, firm, association, or corporation that is in actual
control of forested land, whether such control is based
on legal or equitable title or any other interest entitling
the holder to sell or otherwise dispose of any or all of
the timber on such land in any manner, and any agents
thereof acting on their behalf; such as forestry consul-
tants, who set up and administer timber harvesting.

e. “Litter” means discarded items not naturally occurring
on the site, such as tires, oil cans, equipment parts, and

other rubbish.

£ “Lop” means to cut tops and slash into smaller pieces to
allow material to settle close to the groind.

“Operator” means an individual, partnership, compa-
ny, firm, assiciation, or corporation engaged in timber
harvesting, including the agents, subcontractors, and

employees thereof,
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“Pre-commercial timber stand improvement” means a
forest practice, such as thinning or pruning, that results

in better growth, structure, species composition, or

health for the residual stand but does not yield a net
income to the landownet, usually because any trees cut
are of poor quality, too small, or otherwise of limited

marketability or value.

“Skidding” means dragging trees on the ground from
the stump to the landing by any means.

“Slash” means woody debris left in the woods after fog-
ging, including logs, chunks, bark, branches, uprooted
stumps, and broken or uprooted trees or shrubs,

“Stand” means any area of forest vegetation whose site
conditions, past history, and current species composi-
tion are sufficiently uniform to be managed as a unit.

“Strearn” means any natural or artificial channel of con-
veyance for surface water with an annual ar intermittent
flow within a defined bed and bank.

“Timber harvesting,” “tree harvesting,” or “logging”
means that part of forestry involving cutting down
trees and removing logs from the forest for the primary
purpose of sale or commercial processing into wood

products.

“Top” means the upper portion of a felled tree that is
not merchantable because of small size, taper, or defect.

“Wetland” means “areas that are inundated or saturated
by sutface or groundwater at a frequency and duration
sufficient to support, and that under normal circum-
stances, do support a prevalence of vegetation typically
adapted for life in saturated soil conditions including
swamps, matshes, bogs, and similar aveas.” (Source:
Pennsylvania Code, Chapter 105 Regulations)

Section 4. Notification; preparation of a logging plan.
a. Notification of commencement or completion. For all

timber harvesting operations that are expected to ex-
ceed __ acres, the landowner shall notify the municipal-
ity enforcement officer at least ___ business days before
the operation commences and within __business days
before the operation is complete. No timber harvesting
shall accur unti] the notice has been provided. Notifi-
cation shall be in writing and specify the land on which

C.

harvesting will occur, the expected size of the harvest
area, and, as applicable, the anticipated starting or com-

pletion date of the operation.

Logging plan. Every landowner on whose land timber
harvesting is to occur shall prepare a written logging
plan in the form specified by this ordinance. No timber
harvesting shall occur until the plan has been prepared
and provided to the municipality. The provisions of the
plan shall be followed throughout the operation. The
plan shall be available at the harvest site at all times
during the operation and shall be provided to the code
enforcement officer upon request.

Responsibility for compliance, The landowner and the
operator shall be joifitly and severally responsible for
complying with the terms of the logging plan.

Section 5. Contents of the logging plan.
a, Minimum requirements, Ata minimum, the logging

plan shall include the following:

1. Design, construction, maintenance, and retirement
of the access system, including haul roads, skid roads,

skid trails, and landings

2. Design, construction, and maintenance of water
control meagures and stroctures, such as culverts,
broad-based dips, filter strips, and water bars

3. Design, construction, and maintenance of stream

and wetland crossings

4. The general location of the proposed operation in
relation to municipal and state highways, including

any accesses to those highways

Map. Each logging plan shall include a sketch map or
drawing containing the following information:

1. Site location and boundaries, including both the
boundaries of the property on which the timber
hatvest will take place and the boundaries of the
proposed harvest area within that property

2. Significant topographic features related to potential
environmental problems

3. Location of all earth disturbance activities, such as
roads, landings, and water control measures and

structures




4. Location of all crossings of waters of the Common-
wealth

5. 'The general location of the proposed operation to
municipal and state highways, including any accesses

to those highways

Compliance with state law. The logging plan shall
address and comply with the requirements of all appli-
cable state regulations including, but not limited to, the

following:

1. Erosion and sedimentation control regulations con-
tained in Title 25 Pennsylvania Code, Chapter 102,
promulgated pursuant to the Clean Streams Law (35
PS. §691.1 et seq.)

2. Stream crossing and wetlands protection regulations
contained in Title 25 Pennsylvania Code, Chapter
105, promulgated pursuant to the Dam Safety and
Encroachments Act (32 P.8.§ 693.1 et seq.)

. Relationships of state laws, regulations, and permits
to the logging plan. Any permits required by state Jaws
and regulations shall be attached to and become part of
the logging plan. An erosion and sedimentation pollu-
tion control plan that satisfies the requirements of Title
25 Pennsylvania Code, Chapter 102, shall also satisfy
the requirements for the logging plan and associated
map specified in paragraphs (a) and (b) of this section,
provided that all information required by these para-
graphs is included or attached.

Section 6. Forest practices. The following requirements
shall apply to all timber harvesting operations in the munic-

ipality:

a. Felling or skidding on or across any public thoroughfare
is prohibited without the express written consent of the
municipality or the Pennsylvania Departmeat of Trans-
portation, whichever is responsible for maintenance of

the thoroughfare,

, No tops or slash shall be left within 25 feet of any public
thoroughfasé or private roadway providing access to
adjoining residential property.

All tops and slash between 25 and 50 feet from a public
or private roadway providing access to adjoining resi-
dential property or within 50 feet of adjoining residen-

tial property shall be lopped to a maximum height of 4
feet above the ground.

d. No tops or slash shall be left on or across the boundary
of any property adjoining the operation without the
consent of the owner thereof.

e. Litter resulting from a timber harvesting operation
shall be removed from the site before it is vacated by the

operator.

Section 7. Responsibly for road maintenance and repair;
road bonding. Pursuant to Title 75 of the Pennsylvania
Consolidated Statutes, Chapter 49, and Title 67 Pennsyl-
vania Code, Chapter 189, the landowner and the operator
shall be responsible for repairing any damage to munic-
ipality roads caused by traffic associated with the timber
harvesting operation to the extent the damage is in excess of
that caused by normal traffic. The operator may be required
to furnish a bond to guarantee the repair of such damages.

Section 8. Enforcement )
a. Code enforcement officer. The code enforcement offi-

cer shall administer and enforce for sections 1 through 8
of this ordinance.

b. Inspections. The code enforcement officer may go
upon the site of any timber harvesting operation before,
during, or after active logging to (1) review the logging
plan or any other required documents for compliance
with sections 1 through 8 and (2} inspect the operation
for compliance with the logging plan and other on-
site requirements of these regulations. Note that active
logging sites are inherently dangerous, even when tree
felling is not occurring. No one should ever enter onto
an active logging site without the proper personal pro-
tective equipment and/or without giving prior notifica-
tion to the logging supervisor.

¢. Violation notices; suspensions. Upon finding thata
timber harvesting operation is irt violation of any pro-
vision of this ordinance, the code enforcement officer
shall issue the operator and the landowner a written
notice of violation describing each violation and speci-
fying a date of not less than 30 days by which corrective
action must be taken. The code enforcement officex
may order the immediate suspension of any operation
upon finding that (1) corrective action has not been




taken by the date specified in a notice of violation, (2)
the operation is proceeding without a logging plan,

or (3) the operation s causing immediate harm to the
environment as confirmed by Jocal conservation district
and DEP. Suspension orders shall be in writing, issued
to both the operator and the landowner, and remain

in effect until, as determined by the code enforcement
officer, the operation is brought into compliance with
this ordinance or other applicable statutes or regulations
of the Jogging plan, The landowner or the operator

shall appeal-an order or decision of a code enforcement
officer within 30 days of issuance to the governing body

of the municipality.

Penalties. Any landowner or operator who (1) violates
any provision of this ordinance, (2) refuses to allow

the code enforcement officer access to a harvest site
pursuant to paragraph “b” of this section, or (3) fails fo
comply with a notice of violation or suspension order
issued under paragraph (c) of this section is guilty of a
summary offense and upon conviction shall be subject
to a fine of not less than $100 plus costs. Each day the
violation continues may constitute a separate offense.
The enforcement of this ordinance by the municipality
shall be by action brought before a district magistrate in
the same manner provided for the enforcement of sum-
mary offenses under the Pennsylvania Rules of Criminal

Procedure.
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VIA ELECTRONIC MAT (D

November 13, 2018
Robert A, Willig, Esq,
Senidr Deputy Attorney General
Office of Attorney General
6ht Floor, Manor Complex
564 Forbes Avenue
Pittsburgh, PA 15219

Re:  ACRE Review (NN - D

North Coventry Township, Chester County, Pennsylyania

Dear Counsel:

On behalf oD | (Y s: consider this 2

response to previous correspondence concerning the above referenced ACRE request, acceptance
by the Attomey General, and responses by North Coventry Township, First, I want fo reiterate
that my client is not willing to “settle” his claim against North Coventry Township outside the
review and approval process by the Attorney Genéral of the ACRE claims raised. We believe
North Coventry’s ordinance provisions 370- 29B(’7)(g) and other ordinance sections puipotting to
regulate timber harvesting in contravention of the ACRE law must be deleted in their entirety so
as to comply with the Attorney General’s directive as set forth in the June 8, 2018 leiter. The
piecemeal suggestions i etter would leave completely intact the unnecessary and
illegal permitting and oversite scheme in North Coventry’s ordinance.

My client agrees that timber harvesting operatlons may be regulated by the
Commonwealth, however the independent Township permitting requirements in 370-29B(7)(g) go
beyond those regulations. We also agree that timber harvesting operations that disturb more than
5,000 sqiare feet must develop and implement a written erosion and sedimentation (E&S) plan
pursuant to DEP's Etosion and Sedimentation Conirol (E&S) regulations, 25 Pa. Code §
102.4(b)(2)(1). Furthermore, a timber harvesting operation that involves 25 atres or more of earth
disturbance actlvity must obtain an E&S permit from DEP in addition fo the E&S plan, Id.
§102.5(b). As stated in Mr. Willig's letter, the Township does not have guthority to duplicate the
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Robert A, Willi

Noveinber 13, 2018
Page 2

DEP’s regulatory requirements through its ordinances. Moreover, because the harvesting of trees
is regulated by the Commonwealth, the Township does not need its own ordinance sections setting
forth duplicative and onerous requirements for timber harvesting, inicluding the permifting fes,
which discotrages timber harvesting throughout the Commonwealth contrary to the Right to
Practice Forestry provision of the Municipalities Planning Code, P.S.§10603(f) and Right to Farm
Act. Fur thermor-aeheves the Township’s weight limit ordinance 1equ1rement and
cutrent signage will continue to create confusion amongst the delivery drivers servicing his
agticulfural operation and request that the signage be clarified to exempt deliveries to

ropetty.

We request that the Attorney General require North Coventry Township to delete in whole
the requirements in Ordinance No, 30-5/26/09 as a cure to the ACRE violations that North
Coventry’s Ordinance inflicts and enact the following language:

“Notwithstanding any contrary or conflicting provisions in this chapter, the
standards applicable to timber harvesting normal agricultural operations with
respect to natural resource protection and with respect to environmental impacts
shall be governed exclusively and as applicable by the landowner’s Forest
Management Plan prepared by a consulting forester and the DEP Erosion &
Sedimentation Plan and the best practices manuals and technical guides
incorporated within those regulatory schemes thereunder, as the same may be
amended ot updated from timé to {ime”

I would be happy to discuss my client’s position further with counsel and the ordinance
language above, which we believe is the cleanest way to eliminate North Coventry’s illegal
ordinance provisions and comply with ACRE. Thank you for your assistance.

ex y i uly yours,

o (N




