COMMONWEALTH OF PENNSYLVANIA
OFFICE OF ATTORNEY GENERAL

TOM CORBETT

ATTORNEY GENERAL August 15, 2007

15" Floor, Strawberry Square
Harrisburg, PA 17120
Phone: (717) 787-1100

Fax: (717) 705-7239

James F. Menconi, Esquire

Solicitor for East Brunswick Township
119 W. Broad Street

Tamaqua, PA 18252

Re:  East Brunswick Township Sewage Sludge Ordinance No. 1-2006
Dear Mr. Menconi:

This wijl respond to your etter of JTuly 17, 2007, requesting details on what provisions of
Ordinance No. 1-2006 violate Act 38, what legal authority supports our position, and what
changes we might recommend.

Section 6 of the Ordinance, which adopts state regulations concerning the land
application of biosolids as local law, Section 7.2, which prohibits a person from hauling or land
applying biosolids without first complying with Section 8, and Sections 8 and 9, which prescribe
application and testing requirements and procedures, are preempted by the Solid Waste
Management Act (SWMA), 35 P.S. §6018.101, ef seq., and Department of Environmental
Protection (DEP) regulations, which prescribe permit, application, and testing requirements for
land application of biosolids, establish standards for the concentration of pollutants, pathogens,
and vector attractants and for sampling, analysis, and monitoring, and authorize DEP to deny,
suspend, modify, or revoke any permit or license and otherwise to enforce the SWMA and DEP
regulations. Liverpool Twp. v. Stephens, 900 A.2d 1030 (Pa. Commw. Ct. 2006).

Sections 6, 7.2, 8, and 9 are also preempted by the Nutrient Management Act (NMA), 3
Pa, C.S. §501 et seq., and State Conservation Commission (SCC) regulations, which authorize
state conservation districts to review and approve nutrient management pians, prescribe nutrient
application procedures, provide for soil testing, and authorize state conservation districts and the
Department of Agriculture to enforce the NMA and SCC regulations.
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Sections 7.3 and 7.4, which prohibit corporations from engaging in the land application
of biosolids, are preempted by the SWMA and the NMA, which allow corporations fo engage in
the Jand application of biosolids. Section 7.5, which declares corporations not to be persons or to
have the rights of persons under provisions of the Pennsylvania and United States Constitutions,
exceeds the authority conferred by the Second Class Township Code, 53 P.8. §§66506, conflicts
with the Business Corporation Law, 15 Pa. C.S. §§1501 and 1502, is preempted by the SWMA,,
35 P.8. §6018.103, and the NMA, 3 Pa. C.S. §503, and obviously is unconstitutional. :

East Brunswick Township has no authority under the Second Class Township Code or
any other law to create the rights of action or remedies set forth in Sections 7.6, 11.7, and 12, to
establish a right to recover atforneys fees in an action in equity as provided in Sections 11.4 and
11.7, to prescribe criminal and civil penalties for violations of state regulations incorporated into
the Ordinance as provided in Sections 11.2, 11.3, and 11.6, or to prohibit DEP permit holders
from land applying biosolids as provided in Section 13. Indeed, the SWMA, NMA, and
accompanying regulations establish enforcement schemes that fully preempt Sections 11 through
13 of the Ordinance.

State law and regulations leave little room for local regulation of the land application of
biosolids. Sections 6 throngh 9 and 11 through 13 must be repealed. In their place, the
Township might consider a provision that requires a person or business planning to land apply
biosolids to file with the Township in advance of doing so copies of the permits required by state
law and regulations.

We plan to file a lawsuit on October 1, 2007, unless the Township, before then, commits
to repeal the offending provisions of the Ordinance, We remain available to meet, and we will
consider any alternative proposal submitted by the Township to resolve this matter, provided the
proposal fully and specifically addresses the legal problems we have identified, and is delivered
to us on or before September 28, 2007.

Sincerely yours,

Louis J. Rovelli
Executive Deputy Attorney General




ORDINANCE NO. 2009-3

AN ORDINANCE AMENDING ORDINANCE NUMBER 2008-2 TITLED “aN
ORDINANCE TO PROTECT THE SAFETY AND HEALTH OF CITIZENS OF EAST
BRUNSWICK TOWNSHIP BY PROVIDING FOR ACCESS 1O INFORMATION
RELATING TO SLUDGE ARPLICATION IN THE TOWNSHIP AND FOR MEASURES

TO ASSU'RE PUSLIC SAFETY DURING AND AFTER LAND APPLICATION AND/OR

. STORAGE OF SEWAGE SL'UDGES”
: PREAMBLE

,East Brmxswick Township 15 a riral community, and consists of farms, trac farms,
‘equestt‘ian activities and nding traﬂs, which ate located in proxxmlty to residential commwnt:es
" and busjnesses. Citizens of Bast Bnmswmk Township have expressed comeertt that the public

health wilI be adversely impacted by exposure to seWage sludge on lands in the Township.
Ordinance Nmnber 2008«2 was adopted to addre.ss health and welfare concems of the Townsmp

and its citizens fmm e::posure to sewage sludgc

The Sdpe_rvi;ors of East Brunswick ’,Fown'shig are hereby amending Ordinance Number

i008—2 50 a3 not to duplicate the regulatory scheme of the Penhsylvania Department of

' annonmentai Protection regardmg the Jand apphcaﬂon of nonﬂcxcaphonal quahty SEWage

shud ge. The amended Ordmance is mtended 0 (1) provide the Township with notice of the Jand
appl)ca.tlon of non-exceptiondl quality sawage siudge in the TOWﬂShlp, and (2) provide Jooal
momtonng 16 ensure that the pubhc health and safety is niot adversely impacted a5 a yesult of the

lami appllcauon of such sludge.




"The Supervisors of East Brunswick Township here‘rijf n%peal the following provisions of
Ordinance 2008-2 in entirety: Section. VI; Section VII(A), (B),(0); Section VII(B), (D) and (E)
and Section X(A), (B), (C) aud (0). The remaining pxoviéions of this Ondinance, as amended, '

aré hereby adopted and anything contrary hereto in Ordinance 20084' is likewise repeaied,

Section I: General Provisions
The puxposés of this Ordinatice sha]i be as.follows'_: :

A. To ﬁrﬁvide fo the cmzens of East Brunswick Township.and o‘them notice,
infomxation anﬂ records relating to non.—ex@tiolnal sewage sludge (hercina_ﬁex referred to as Class B
sewage sludge) apphcanon and storage practices within the Townshlp |

B. To provide for the health, safety and general welfare of al} East Brunswwk
Township cmzens and othexs and, to the sxtent possible, prevent uuknowmg ot madvertam exposure
to Clags B sewage sludge. . ‘

' C. To presetve and protect agriculture and agrichlture-related activities ahd the
' commercia} and a'gi‘iClllﬂlIal economy and iand base in Bast Bnmswick Townsh'ip |
- D. To assure that local concetns-are addressed 0 the planning, mmagement and .

applicatj on of Class B sewage sludge 10 lands thhm the TOWnShlp




Séctign I  Title

This Ordinance shall be known and may be cited 25 “An Ordinance Providing Notice to

East Brunswick Township- of the Land Application of Sewage Sludges and Assunng Local
Public Health md Safety During and After Land Apphoatxon of Sewage Sludges " '

Section JIL gm@ |
' Terms used in this O:dinance shall have the meanings set forth in the Solid Waste
Management Act, 35 P.8, §6018.101 et seq., and accompanymg Department of E11v1romnental

Plotectton Reguiauons

Seotion Iv: 'COmpjia_gce with PaDEP Stahdards ©

Apphcation or storage of Class A or Class B sewage sludge as éeﬁned in 25 PA. Code
§271.1, within East Brunswick T uwnship 3ball be in acoordance wsth the requirements set forth

by the Pennsylvama Dep artment of anxromnental Protection.

. Section V;  Noufication to the : Township and its Ocoupénts of Land Application of Class B

Sewa Sludge

A Any person or company intending to store or apply Class B sewage sludge ;co a
agncuhwal Iand in East BErunswick Township shall, af least thm:y (30) days pnor to the first
intended application, nota.fy the Townshxp by submitting to the Tnvmship copies of afl
informatjon required to be subnutted to the Pennsylvania Department of Envh'omnemai
Proc;schon penammg to the land apphcﬁuon g)f Class B sewage sludge in the Township.

B. (sepealed by Board of Supervisors October IS, 2009).

C. Atleast43 nowss prior t6 the actual land application of Cla-.ss B sewage sludge, .any

per;on of company mtendlng to apply Class.B sewage sludge to agncultural land in East

Brunswick Township shall notify the Township of:




1. the dates and times of the mtendeﬁ Tand apphcanons 5o that the Townsiup
can monitor the sp:readmg opexations pu:suant to Secuon IX(B) below; and -
2. how the site rasmcnons speclﬁed in 25 Pa. Code Secruon
271. 932(b)(5)(v11) or (viii), as applicable, will be complied with foflowing the land

apphc ation of Class B sewage sludge

Secg'on YL I_’gb[: Sefety and Enwmgmegtal Data Assa gmegt Fes (gqgegjed by Board of’
&a&mgm Qctober-15, 2009).

Section VIT:

. A. . (tepealéd by Board of Supervisors October 15, 2009).
B. ' (repealed by. Board of Supervisors October 15, 2009).

. G ' A person or company tha{ prepates ot applies Class B sewage sludga lhat
. is apphed on agncultural lands thhm the Townsbjp shall provide to the Township copies-of any
infonmation requurad to be submitted to the Pennsylvania Depattment of Environments]
Protection at the time the recordkeeping mfox‘matiqn is subnﬁtted to the Pennsylvania.

. Department of Envirorqneptl;l Protectios.

D, (repealed by Board of Supervisors October 15, 2009),

Section VIIL Brctecg’ on of Egbljc ﬂea}th @_d; gLfg[ '
A Sludge application mtha Townsh1p shell not take place on the holidays of

Chnsunas, New Year's Day, Easter, Memonal Day, July 4", Labor Day and Ihanksgivmg o ]
B. (repealed by Bomd of Sup BIViSDIS O.ctobar 15, 2009)
C.. When Cl.;a\ss B sewage sludge is apﬁlied 10 fauds sbutting a publi-c;- @ ad, the
applicant and/or landowner shall place clearly visible signs written in Engiish and Spanish at

intervals at Jeast every 50 feet along said road or roads at least 48 hours prior to sludge




apia]ic‘:aﬁon' and for the duration of operations at such lands. The signs shall state “WARNING”

in red, contain no;ilée that Cldss B sludge has been applied to the land and prohibit pub-ﬁc RCOESS
1o such lands. Such ;igps shall be at Jeast 12" by 12 and in.format simdlar to that set forth at

" Attachment A to this Ordinanoe or ofher forﬁ accéptable o the ’I_‘owﬁship.

D. (Iapefllec;( by Boa;ti of Supervisors- C_cmber 15, 2069)..

E, (repeaiad by Bloaid of Supervis’;ors October 15, 2009).

Section IX: Inve s_t;gﬂ;on and hlsgcgggn
A. Prior to the ﬁmt land appheatmn of Class B suwage sludge, the ’I’omwlup orits agem

ay inspect the fields on whith land application is o take place to assess conditions on the ﬁalds

and fo ensure compliance with the DEP pernut xequlrcments The Township or 1ts agent may '

also obtain one repxesentahve soil chemical siunple for each ﬁeld on which sewage sludge is to

be land apphed for' pH and thoss const:tmants fisted in the tables in 25 Pa. Code Sectxon

27191 4{b). The Township may test well water only with the consmt of the Iandovmer The
“Township Toust provide the landowner and the land applier 72 bours advancs notice prior to an

inspection, The fou}ns%ﬁp will bear he expense of the ‘inspection and testing. The Township

will ouly condﬁct one inspection prior to the first 1af1d applicatior at the DEP approved site.

"B. Dwing the.sp.reading of CIgSS'B sewage éiudge, the Township or its agent may

inspect the spreading operations to ensure coropliance with the DEP pemmit requirernents and

regulations, Samplés of the sewage sludge being applied may be coliected by the Township and

analyzed utilizing Depa'rtmcn,t:a,ppmved procedures. Samples may be tested for the ﬁullutams
-listed in the DEP regulations. The Township may requirge'wfitten proof from the land applier to
inﬁicate which pathogen rednction treatment alternative apd which vector attraction reduction

option was used to pmdﬁce the Class B sewage sludge used at the site, The ’i‘owrgslﬁp may test




well water only thh the consont of the- landowner The Townshxp will beay the expense.of ail
mspectwns and testing and may only conduct an mspcchqn during the land application at the -
DEP approved site. Coples of any test results shaji be mamtamad 'by the Township as part of the

and application history: Wxthm the Townshlp

‘ Section X: - Eg&megeut and Penalties .

A, (repealed by I.?voax'd of Supervisors October 15, 2009).

B. (repealed by Board of Supervlsors October 15, 2009).

C (repealsd by Bodrd of Supcrwsors October 15, 2009).

- D. (repaaked by Board of Supervisorz Ootober 15, 2009), .

E. i the opéraﬁon or application of Claés A or Class B sewage sludge i§ in violation of
the Pa. DEP reguiations oxthis ordinance, the Townsﬁip hcxe‘:by‘em;;owers its authorized
representative tc geek such equztable reniedy for thc wolatmn(s) as tha TOWnshlp may sesk

) under the Solid Waste Management Act or the Second Class Township Code.

Section XT.  Adwinistration ,
The pmv:sicms of this Ordmance shall hc administered by the East Bnmswxck Board of
Supervisots or thexr duly authonzed represen‘:anves who shall keep and maintain records

hereundey of sewage sludgs land apphcat'mn, disposal, or storage within the ‘Township, make

such records avaj]able-tomiden;s and other interested parties and enfoice the provisions of this -

Ordinance.

Section XII.  Severability :
The provisions of this ordinance are soverable, and if any section, clanse, sentence, part

or provision shall be held iflegal, invalid or unconsﬁtuﬁo_nai by any court of competent




 Jurisdiction, such decision of the court shall m;t affeot, ﬁpﬁr or i_ﬁvaiidatc any of the xemasiting
' s:ctiqps, élauses;séﬁtences, patls or plrml!isions' of this.()l.vdimce.' ¥t is hexeby declared to be the
intent of the Boax& oi' Supeh}isoxs fhat thas Ordinance would h?{:e be;m adopted if any sucﬁ '
-section,, claus;, se",:n’fen;:ﬁ, pa:rt or ﬁroﬁsioﬁs detarmingd tobe il]._e'ga], .i‘nvalid or uélmnstitutional
had not bgen mcludeg_l. | | | | .
'ENACTED AND ORDAINED into Jaw by the Township of EAST BRUNSWICK,
Schuylkill County, Pennsyivama, thns __[__ day of Ocztober, 2009 | |

ATTEST: TOWNSHXP OF BAST BRUNSWICK

isa M. Stanclol

Chalrparson of the Boaxd ofﬁﬁavisots

BY: 7 L\ L.

Thomas A, Strauss, -
che-Cha:rperson of the Board of Supervisors

_BY ff‘@""‘g‘(

{,Donald Rubinkam; Member
Boardof Supervisors -




cnhdeAm.ov ADOPTION

The undersxgnad Secretaw of the Tovmship of East Bnmswwk Schuylkﬂl County,
‘Penusylvauia, does hereby aerufy that the foregoing ordinance was dnly adopted by a majority
vote of the East Brunsw:ck Tovwmship Board of Supervisots at a duly advertised, called and held.
puhhc meeting of sa.ld Councﬁ which meetmg was held on the ﬂ day of October, 2009 at the
Offices of the Township,
" TOWNSHIP OF EAST BRUNSWICK

BY:

isa M. Stanchick, Secretary -
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