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OFFICIAL OPINION No. 76-1 

Solicitation of Charitable Funds Act-Official Opinion No. 74-57. 

1. Official Opinion No. 74-57 requires a charitable organization which receives 
money from a federated fund-raising organization and which solicits money on 
its own to pay a registration fee based only upon those contributions which it 
solicits and receives itself. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 

Dear Secretary Tucker: 

Harrisburg, P1a. 17120 
January 26, 1976 

You have requested an opm10n interpreting Attorney General's 
Opinion No. 57 of 1974. Specifically, you have asked whether Opinion 
No. 57 requires a member charity of a federated fund-raising organizia
tion, if it soli.cits and receives money independently of the federated 
fund raising organization, to pay a registration fee based upon the total 
amount of ·Contributions soli-cited that year or only upon the amounts 
solicited by the charity itself. 

Opinion No. 57 of 1974, holds tha;t a member agency of a federated 
fund-raising organization shall be required to register with the Com
mission on Charitable Organizations but need not pay a registration 
fee unless the member agency solicits funds on its own. In effect, the 
Opinion permits a member oharity to avail itself of t he exemption in 
Section 3 of the Solicitation of Oharitable Funds Act which states, 

"A parent or!?Janization filing on behalf of one or more 
chapters, branches or affiliates and a federated fund-mising 
organization filing on behalf of its member agencies shall pay 
a single annual registration fee for itself and such chapte:rs, 
branches, affiliates or member agen<;ies included in the regis
tration ,statement." 10 P.S. § 160-3(d). 

Once a member charity begins to solicit contributions on its own, how
ever, a federated fund-raising organization may not file on behalf of a 
charity to the extent of the contributions solicited independently of the 
federated fund-raising organization. This is because a feder·ated fund
raising organization has no control over, or way of accounting to the 
Commission for, those contributions soli·cited and received by the 
charity itself. However, the charity may still make use of other ex
emptions in the Act. 

Section 4(3) of the Act permits certain charities that do not solicit 
and receive contr·ibutions in excess of $7,500 a ye31r an exemption from 
filing a registration statement with the Commission. However, the Act 
then continues, 

"[I] f the contributions raised from the public, whether all of 
such is or is not received by any ·Charitable org.anization during 
any ·c·alendar year, shall be in exce·ss of seven thousand five 
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hundred dollars ($7 500), it shall, within thirty days after the 
date it shall have ~eceived to:tal contributions in e~cess 0 1f 
,seven thousand five hundred dollars ($7,500), register with and 
report to the department as required by this ·act." 10 P.S. 
§ 160-4(3) (Emphasis added.) 

The key words are "contributions raised from the public." So long 
as a c.harity does not raise more than $7,500 from the public i:t is exempt 
from paying a reg.istration fee. Although the term "public" is nowhere 
defined in the Act, according to the Statutory Construction Act, 1 Pa. 
C.S. § 1903 (a), words ·and phrases should be construed according to 
their natural and approved usage. Defining the term "public" aocord
ing ·to its natural and approved us1age, it is dearly seen to refer to 
members of the populace at large and not to a federated fund-raising 
organization. Therefore, funds received by a member charity from a 
federated fund-raising organiz1ation should not be viewed as contribu
tions raised from the "public"; rather they ·cons:tibute a separate and 
distinct fund. Applying the above reasoning to the problem at hand, 
iL is evident that a charity, if it receives money frnm a federated fund
raising organization 1and solicits from the public on its own, need not 
pay any registration fee unless it independently solicits contributions 
from ·the public in excess of $7,500. 

If a oharitable organization does sohcit contributions in excess of 
$7,500, then it is no longer exempt under Section 4 (3) of the Act and 
must file a registration statement and pay t•he applicabl€ registration 
fee. However, the registTation fee provisions of the Act 1also are written 
in terms of contributions solicited from the "public". Section 3 (d) of 
the Act provides that every non-exempt oharity which solic,its less than 
$25,000 a year from the public shall pay a registration fee of $25.00. 
Every charity which solicits and receives from the public contributions 
in excess of $25,000 s·hall pay a $100.00 registration fee. Therefore, 
even though a member c1harity may bot h receive fonds from a federated 
fund-raising organization and solicit contributions in exces's of $7,500, 
its registration fee is based solely upon amounts solicited independently 
of the federated fund-raising organization. 

ln ·conclusion, it is our opinion, and you are hereby advised, that 
Official Opinion No. 57 of 1974 requ,i·res that a charity w1hich receives 
funds from a federated fund-raising organization and whi.ch solicits 
contributions on its own need pay a registration fee based only upon 
those contributions ·which it solicits and receives on its own. 

Very truly yours, 

W. WILLIAM ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 
Solicitor General 

ROBERT P. K ANE 

Attorney General 
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OFFICIAL OPINION No. 76-2 

Liquor Code-Importing Distributors-Foreign Purchase. 

1. Malt and brewed beverages purchased out-of-State may be brought into Penn
sylvania and sold anywhere in the State only if the manufacturers of such malt 
and brewed beverages have not marketed their products in Pennsylvania and 
for that reason have not established geographical distribution systems as re
quired by Section 431(b) of the Liquor Oode, 47 P.S. § 4-431(b). 

2. Attorney General's Opinion No. 75-18 clarified. 

Honorable Henry H. Kaplan 
Chairman 
Pennsylvania Liquor Control Board 
Harrisburg, Pennsylvania 

Dear Chairman Kaplan: 

Harrisburg, P'a. 17120 
January 26, 1976 

In our Attorney General's Opinion No. 75-18 dated June 2, 1975 we 
concluded that an importing distributor licensed by the Liquor Control 
Board may purchase malt or brewed beverages from out-of-State re
tailers and sell them anywhere in Pennsylvania provided that the 
person from whom they are purchased is engaged in the legal sale of 
such beverages in the State where t he sale has oc·curred. This was 
based upon the following language of Section 431 (b) of the Liquor 
Code (47 P.S. § 4-431(b)): 

"Except as hereinafter provided, &uoh license shall authorize 
the holder thereof to sell or deliver malt or brewed beverages 
in quantities above specified anywhere within the Common
wealth of Pennsylvania which , . . in the case of importing 
distributors, have been purchased from manufacturers or 
persons outside this Commonwealth engaged in the legal sale 
of malt or brewed beverages or from manufacturers or import
ing distributors licensed under this article." (Emphasis added.) 

We further concluded that other language of the same section, to the 
effect that out-of-State manufacturers must establish geographical 
distribution systems whereby importing distributors are given exdusive 
rights to sell the manufacturer's beverages in given geographical areas 
of the State, is not app!.icable where the out-of-State purohases are 
from persons other than manufacturers. The pertinent language of 
Section 431 (b) is as follows : 

"Each out of State manufacturer of malt or brewed beverages 
whose products are sold and delivered in this Commonwealth 
shall give distributing rights for such products in designated 
geographical areas to specific importing distributors, and such 
importing distributor ·shall not sell or deliver malt or brewed 
beverages manufactured by the out of State manufacturer to 
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any person issued a license under the pr?vi~ions of this act 
whose licensed premises are not located ~rt~m ~he g~ograph
ical area for which he has been given d1str1butmg rights by 
su0h manufacturer .... " 

Since the iss'U'ance of Opinion No. 75-18, it has been brought to our 
attention that our conclusion regarding the last quoted l,anguage is 
very broad and could lead to a breakdown of the mderly marketing 
of malt and brewed beverages that the geographical distribution system 
was designed to effect. It has been suggested that our opinion would 
allow the entire distribution scheme to be ciroumvented by unscrupu
lous importing distributor's who could buy any bmnds of malt or 
brewed beverages from out-of-State sources other than manufacturers 
and sell them anywhere in Pennsylvania in violation of the geographical 
distribution systems established by the manufacturers in accordance 
with law. This, it is said, would be contrary to the interpretation of 
Section 431 (b) rendered by the Commonwealth Court in Common
wealth v. Starr, 13 Pa. Commonwealth Ct. 415, 318 A. 2d 763 (1974) , 
aff'd, 462 Pa. 124, 337 A. 2d 914 (1975), as follows: 

"The Legislature having seen fit to regulate the distribution 
of malt and brewed beverages, by limiting the scope of such 
distribution to specific areas designated by the manufacturer, 
has thereby provided an easily traceable transaction readily 
susceptible to observation and control. The statute must be 
read 1so as to preserve this supernisory scheme." (At 420-421, 
318 A. 2d at 766-767.) 

Of course it was not our intention to allow t.he circumvention of the 
distribution requirements of Section 431 (b) or to reach a conclusion 
contmry to that of the Commonwealth Court, although we can see 
how our opinion, as written, does lend itself to that ,construction. What 
we meant to say, and what we do say now, is that malt and brewed 
beverages purchased out-of-State may be brought into Pennsylvania 
and sold anywhere in the State only if the manuf.acturers of such malt 
and brewed beverages have not marketed their products in Pennsyl
vania ,and for that reason have not established geographica.l distribu
tion systems as required by Section 431 (b). This means that if there 
is no distribution system for a product, ,an importing distributor would 
not be bound by any. 

To ,illustrate our conclusion, as now explained, an importing distrib
utor could pur.chase Coors Beer from an out-of-State retail outlet, 
provided that t·he sale is legal in the State where it occurs and sell it 
anywhere in Pennsylvania since the manufacturer of Coors Beer has 
chosen not to market its beer in Pennsylvania and has not established 
a geographi,cal distribution system. However, with regard to the beer 
of a manufacturer that has estabhshed a geographical distr.ibution 
system in Pennsylvania, the importing dis tributor would not be per
mitted to buy it from out-of-State souPces and sell it in violation of 
tha:t distribution system. 
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Insofar as our Opinion No. 75-18 may have been susceptible of 
another interpretation, we hereby supplement it so bhat the conclusion 
expressed therein shall be read in conformity with this opinion. 

Very truly yours, 

w. WILLIAM ANDERSON 

Deputy Attorney General 

VINCENT X . YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-3 

Preference in Public Employment Act-Veterans-Seniority. 

1. The term "soldier" within the purposes of Chapter 71 of the Military Code 
mean'S one who has served in the armed forces of the United States or women's 
organization officially connected therewith during a war or period of armed 
conflict such as Vietnam, in which the United States is involved. 

2. The term "war" within the c.ontext of section 7107 of the Military Code, 51 
Pa. C.S. § 7107 means either a formally declared war or an undeclared armed 
conflict. 

3. The Military Code, 51 Pa. C.S. § 7107, requires that whenever a reduction in 
force is necessary in any public position and personnel are discharged accord
ing to seniority, the total amount of seniority of any soldier as defined by 
Chapter 71 of the Military Code shall be determined by adding his amount of 
seniority in the civil service or public works to his tota l years of service in the 
armed forces of the United States or any women's organization connected 
therewith, during any declared war or armed conflict in which the United States 
was involved. 

Honorable George S . . Pulakos 
Acting Secretary of Transportation 
Har·risburg, Pennsylvania 

Dear Secretary Pul-akos: 

Har.risburg, P'a. 17120 
February 23, 1976 

We have received a. request for an opm10n from your department 
interpreting the Preference in Public Employment Act of May 22, 1945, 
P.L. 837, 51 P.S. § 492.l et seq., as amended.1 Specifically you have 
asked whether a former soldier in the armed forces of the United States, 
or member of any women's organization connected therewith, may take 
advantage of the additional seniority provision of bhe Act (51 Pa. C.S. 
§ 7107) if he or she served during a time of armed conflict rather than 
receiving credit for additional seniority only if he served during a time 

1. This statute was codified by the Act of August 1, 1975, P.L. 233, 51 Pa. C.S. 
§ 7101 et seq., without change, and became effective January 1, 1976. 
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of declared war. Yoo ·are hereby advi·sed that a former so~dier in .the 
armed forces of the United States, or member of any women •s org·amza
tion conneded therewith is entitled to the additional senio.rity •as pro
vided ·in Section 7107 of' the Military Code if he or she served either 
during a time of armed confli.ct o·r of declared war. 

Section 7107 of the Military Code reads, 

"Whenever a reduction in force is necessary in any public 
position ... and personnel ·are discharged ac.cording to senior
ity, the number of years of service of •any 1soldier shall be 
determined by adding his total years of service in the ·civil 
servi•ce or on public works to his total years of service as a 
member of the armed for·ces of the United States, or in any 
women's organization officially connected therewith during 
any war in which the United States engaged." (Emphasis 
added.) 

There are two issues that must be resolved prior to the resolution of 
your question; wha:t is the definition of "soldier" within the Code, and 
what is meant by the term "war" as it is used in Se.ction 7107 of the 
Military Code. 

The term "soldier" was defined in the original 1945 Act as a "person 
who served .in the armed forces of the United States or in ·any women's 
organiza;tion officially connected therewith, during any war in which 
the United States engaged, and who has an honorable discharge from 
such service." In 1955, the A.ct was amended to insert the words "or 
armed conflict" after "during any war." In 1966, the Ad was amended 
specifically to include Vietnam veterans. Finally, the Act was amended 
in 1972 so that the :term "so·ldier" is .currently defined as, 

" ... a person who served in the armed for.ces of the United 
States, or in any women's organiz·ation officially connected 
therewith, during any w·ar or armed confli.ct in which the 
United States engaged, or who •SO served or hereafter serves 
in the armed forces of the United States, or in any women's 
organization officially ·Connected therewith, since July 27, 
1953, including serv.ice in Vietnam, and who has an honorable 
discharge from sud1 service." 51 P.a. C .S. § 7101. 

It is clear that the term "soldier" within the meaning of the Act, is 
one who has served or who shall serve in t.he airmed forces or connected 
women's organizations during a war or armed conflict, such as Vietnam. 

The question of what was intended by the word "war" in Section 
7107 of the MiJ,itary Code, poses a more diffi.cult question. Did the 
General A~sembly intend to limit it to a declared war only, or did it 
mtend to mclude undeclared wars and armed conflicts between the 
United States and other sovereigns? 
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General definitions of "war" are not very helpful. Black's Law 
Didionary defines " war" as, 

"Hostile contention by means of armed forces, carried on 
between nations, states: or rulers, or between parties in the 
same nation or state . . . or a ·contest by force between two 
or more nations, carried on for any purpose or ·armed ·Conflict 
of sovereign powers or declared and open hostilities, OT the 
state of nations among whom there is an interruption of 
pacific relations, and a general contention by force, aiutho
rized by the sovereign." BLACK'S LAW DICTIONARY 1754 
(4th ed. 1968). 

Such a definition is hopelessly broad and does not relate to the statute 
in question. 

Several Pennsylvania decisions have construed t-he term "war" in 
order to decide whether it is limited to declared wars or includes armed 
conflicts between the United States and other nations. In Beley v . 
Pennsylvania Mutual Life Insurance Co., 373 P a. 231, 95 A. 2d 202 
(1953) and Harding v . Pennsylvania Mutual Life Insurance Co., 373 
Pa. 270, 95 A. 2d 221 (1953), the Pennsylvania Supreme Court con
sidered the question of whether the beneficiary of a life insurance policy 
could collect double indemnity under a provision of the .contmct if the 
in.sured was killed in the armed forces during a time of war, where the 
insured was killed in the Korean conflict. In both ·cases, the court held 
that the action in Korea was not a war in the constitutional or legal 
sense of the word. The court implied that only a dedared war ·Could, 
in fact, be considered a war under the terms of the insurance contract. 
The rationale for the court's decision was that if the definition of "war" 
were expanded to include armed conflicts, then the courts would have 
no criteria to determine what was a war and what was merely shooting 
short of war. The ·court stated that, 

"T·he existence or non-existence of a state of war is a political, 
not a judicial, question , and it is only if and when a formal 
declaration of war has been made by the political department 
of the government that judi.cial cognizance may be taken 
thereof." Beley v .. Pennsylvania Mutual Life Insurance Co., 
373 Pa. 231, 237, 95 A. 2d 202, 205 (1953). 

In Thomas v. Metropolitan Life Insurance Co. , 388 Pa. 499, 131 
A. 2d 600 (1957) , the court again considered a claim by a life insurance 
beneficiary that he was entitled to an additional payment because the 
insured was killed in a war: the Korean ·Conflict. The •comt stated that 
it was bound by its previous rulings in Beley and Harding supra on 
the question of what constitutes a war as defined by the insurance con
tra-ct. However, the majority took pains to limit its deci1sion to the 
particular facts of the .case. Further, the court in adopting the lower 
court's opinion admitted that, 
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"It becomes very clear then tha;t hostilities between nations 
can become war whether solemnly declared or not. War of the 
perfect kind, solemnly declared, is called de~lared. war. W·ar 
of the .imperfect kind that has not been baptized with a name 
·by Congress is known as undeclared war." Thomas v. Metro
politan Life Insurance Co., 388 Pa. 499, 507, 131 A. 2d 600, 
604 (1957). 

The court in Thomas interpreted Beley and Harding as defining two 
types of war, declared and undeclared. However, when interpreting 
the language of an insurance .contm.ct, for the sake of ·clarity and 
uniformity, the court held that the definition should be limited to .that 
of a declared war. 

In Morgan Estate, 2 D&C 2d 480 (Luz. 1954) the question arose as 
to the construction of Section 1 (b) of the Wills Act of April 24, 1947,2 

(now 20 Pa. C.S. § 2501) which allows a minor in the armed services, 
in time of war, to dispose oof his property by will. The .court, after 
acknowledging the Beley and Harding cases, announced that it would 
not be bound by tiheir limited definition of "war". Instead, the court 
c•hose to define "war" in .its popular sense, that is to include both de
clared and undeclared conflicts. The court (in an opinion by Orphans' 
Court Judge Benjamin R. Jones, now Ohief Justice of the Pennsylvania 
Supreme Court) distinguished the previous cases by noting that here 
it was dealing with an enactment of the Legislature and not with a 
private insurance contract. 

Finally, other states and the federal •courts have considered the 
definition of "war". In Morrison v. United States, 316 F. Supp. 78 
(M.D. Ga. 1970) the question arose as to whether the Vietnam con
flict was a war within the definition of the Federal Tort Claims Act. 
The Act proscribes recovery for " [a] ny claim arising out of the com
batant activity of the military or naval for.ces or ;the Coast Guar·d 
during time of war" 28 U.S.C. § 2680(j). The court unanimously held, 

"W·hile it may be true that a de jure state of war cannot exist 
without a formal declaration of war, a war is no less a war 
because it is undeclared." 316 F. Supp. 78, 79 (M.D. Ga. 1970) 

Several courts of other states have held likewise. Langlas v. Iowa Life 
Insurance Co., 245 Iowa 713, 63 N.W. 2d 885 (1954) , Western Reserve 
Life Insurance Co. v. Meadows 152 Tex. 559, 261 S.W. 2d 554 (1953) , 
Stankus v. New York Life Insurance Co., 312 Mass. 366, 44 N.E. 2d 
687 (1942), Stanbery v. Aetna Life Insurance Co ., 26 N.J. Super 498, 
98 A. 2d 134 (1953). 

The preceding cases, while not controlling, are helpful in our analysis. 
They acknowle~ge that war may be interpreted either narrowly or 
broadly, dependmg upon the construction which the framer intended. 

2. Repealed by the Act of December 10, 1974, P.L. 867, § 6. 
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Surveying all of i:Jhe ,cases,3 Morgan Estate is ·clearly the most applica~le 
to the question at hand as it is a Pennsylvania .case construing a legis
lative enactment. 

The Statutory Construction Act, 1 Pa. C.S. § 1924, permits the title 
and preamble of a statute to be considered when interpreting a statute. 
The original Act, when passed in 1945, was titled, 

"Providing for and requiring in certain cases preference in 
appointments to public position or on publi.c works for honor
ably discharged persons who served in the military or naval 
service <luring any war in which the United Sta;tes engaged . 
. . . " Act of May 22, 1945, P .L. 837. 

In 1955 the A1ct was amended. The title to the Act was also amended 
and the wo.:rds, "or armed ·Confhc-t" were included af:ter the reference to 
"military or naval service during any war." The Act has been amended 
twice since 1955 and on both ocicasions the title has included the phrase 
"or armed confli.ct." The title of the Act is evidence that the General 
Assembly intended that veterans of armed conflids, ·as well as those 
of declared wars, should be given seniority preference. 

Further evidence of the intent of the Legislature can be had by 
substituting the definition of the term "soldier" for the word "soldier" 
in the particular provision. Substituting the definition, the statute 
reads: 

"W·henever a reduction in for.ce is necessary in any public 
position, or on public works of the Commonwealth ... the 
number of years of serviice of .any [person who served in the 
·armed forces of the United States . .. during any waT or armed 
conflict in which the United States engaged] shall be deter
mined by adding 1his total years of service in the ·Civil service 
or on public works to his total years of service as a member 
of the armed forces .. . during any war .in which the United 
States engaged." 

3. Recently Commonwealth Court in Shank v. Everett Area School District, 23 
Pa. Commonwealth Ct. 90, 350 A. 2d 469 (1976), ruled that a man who volun
teered for military service during the Vietnam conflict could not avail himself 
.of section 1176 of the Public School Code, 24 P .S. § 11-1176, which permits a 
public school employee a leave of absence if he volunteers for duty "in time of 
war or during a state of national emergency." The court held that during the 
Vietnam conflict there was no declaration .of war or national emergency. The 
implication in Shank is that a conflict must be declared to be a war. However, 
Shank should not be viewed as controlling for several reasons. First, the court 
in Shank dealt with the Public School Code rather than Chapter 71 of the 
Military Code. This becomes even more significant when one realizes that the 
reasons for con·struing "war" to include an undeclared conflict in the Military 
Code do not exist in the Public School Code, i.e. the language that exists in 
the title to the Preference in Public Employment Act and the broad definition 
of the term "soldier" in the Code as are discussed later in the text of this 
Opinion. Also, the court ill: Shank was never dir.ectly presen~ed with! n?r did 
it fully consider, the quest10n of whether the V1~t~am co~f11ct fit. w1th_m t~e 
definition of the word "war". Fmally, the authorities prev10usly cited m this 
Opinion far outweigh the implications in Shank. 
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If the term "war" in this cection, is construe_d to include only a de
clared war, then the section loses its meanmg. The statute, when 
interpreted in the above manner, allows preference for th?se who serv~d 
in the armed for.ces durincr time of war or armed confhct but only 1f 
they served during a decla~ed war. Such an interpretation makes little 
sense. A far more reasonable construction would allow preference for 
those who served e,ither during an armed ·conflict or time o.f declared 
war. When seeking the intent of the Legisl,ature, there is always a 
presumption that the General Assembly did not intend a result whic·h 
is absurd or unreasonable, 1 Pa. C.S. § 1922(1). 

A further question ·concerns the duration of a war or armed conflict; 
that is when, for the purposes of t.he Act, does a conflict begin and end. 
Decisions that have dealt with the beginning of a wa'r or armed con
flict have concluded that a war or confl.ict begins with the opening of 
hostilities. Stinson v. New York Life Insurance Co., 167 F. 2d 233 
(D.C. Cir. 1948), New York Life Insurance Co. v. Bennion, 158 F. 2d 
260 (10th Cir. 1946), Beley v. Pennsylvania Mutual Life Insurance 
Co., 373 Pa. 231 , 95 A. 2d 202 (1953), Darnall v. Day 240 Iowa 665, 
37 N.W. 2d 277 (1949). Therefore, a war or armed conflict begins 
when the United States becomes invo1ved in the hostilities. 

Several courts also have ,considered the is·sue of the end of a war 
or armed ·Conflict. It is clear that a declared war ends upon the cessa
tion of ,hostilities rather than the signing of a formal peaice treaty and 
Pennsylvania .cases have so held, Beley v. Pennsylvania Mutual Life 
Insurance Co., 373 Pa. 231 , 95 A. 2d 202 (1953), Harding v. Pennsyl
vania .l\tfotual Life Insurance Co., 171 Pa. Superior C:t. 236, 90 A. 2d 
589 (1952) affirmed, 373 Pa. 270, 95 A. 2d 221 (1953). T,he courts of 
other jurisdictions are in accord, New York Life Insurance Co. v .. 
Durham, 166 F. 2d 874 (10th Cir. 1948), Stinson v . New York Life 
Insurance Co., 167 F. 2d 233 (D.C. Cir. 1948) , Langlas v. Iowa Life 
Insurance Co., 245 Iowa 713, 63 N.W. 2d 885 (1954). Further, al
though the preceding decisions dealt with declared wars, the language 
employed by the various courts makes it dear that they would apply 
the same logic to an undeclared conflict. 

"[I] t is the ·common understanding that a war is no longer a 
war when the shooting is ended regardles,s of offi-cial pro
nouncements. . . ·war, in the practical and realistic sense in 
which it is commonly used, refers to the period of hostilities." 
Langlas v. Iowa Life Insurance Co., 245 Iowa 713, 721, 63 
N.W. 2d 885, 889 (1954). 

Such a decision only makes sense. If an offi.cial pronouncement is not 
necessary to pegin an undeclared war, as is necessary :to begin a de
clared war, there is no reason why an official pronouncement should 
be relevant to end an undeclared ,conflict if it is irrelevant to the end 
of a declared war . 

. For t~e pu~poses of the Military Code a declared war or armed con
flict begms with ~he opening of hostilities and ends with the cessation 
of :the action. Usmg t.he above criteria, it is possible to determine the 
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exaict dates, for the purposes of the Code, of recent conflicts involving 
the United States. World War I began with t·he ·declaration of war on 
Germany on April 6, 1917, and ended on November 11, 1918, with the 
signing of the peace treaty. World War II began with the .attack on 
Pearl Harbor on D ecember 7, 1941, and ended with the signing of the 
peace treaty with Japan on September 2, 1945. The duration of the 
Korean ·Conflict was from June 25, 1950, when the North Koreans 
attaicked to July 27, 1953, which was the date of the cease fire at 
Panmunjom. T·he Vietnam hostilities began on August 5, 1964, with 
the Gulf of Tonkin incident and ended with the signing of the Paris 
Peace Accord on .T anuary 28, 1973. 

When attempting to define "war" one must keep in mind a historical 
perspective. The original Act was passed in 1945. A:t that time the 
term "war" had quite a different connotation than it does today. In 
1945, World War II had just ended a nd World War I was still recent 
history. All large scale conflicts were formally declared waTs. Today 
the large conflicts of recent memory, Korea and Vietnam, were not 
declared wars, but were waged on a scale and intensity approaching 
that of previously declared wars. 

Finally, when examin.ing the history of the Act, it can be seen that 
the Act was broadened .several times by amendments. The major 
amendments were in 1955, 1966 and 1972. The 1955 amendment ex
panded the title of the Act :to include armed conflicts and also expanded 
the definition of "soldier" to include those who served during armed 
conflicts as well as declared wars. The 1966 and 1972 amendments 
again broadened the definition of "soldier" to specifically include Viet
nam veterans. In short, the General Assembly has acted to expand the 
coverage of the Act to include each of the major undeclared armed 
conflicts in the last twenty-five years in which the United States was 
involved. In O'rder to effect the intent of the General Assembly, and 
to be consistent with the evolution of the Act, a broad interpretation 
should be given to the term "war" as it is used in Section 7107 of the 
Military Code. 

In conclusion, it is our opinion, and you are hereby advised, that 
Section 7107 of the Military Code, 51 P a. C.S. § 7107, should be 
interpreted as granting to those veterans who meet the Ad's defini
tion of "soldier" additional seniority , to the extent of the time they 
served in the armed for.ces of the United States during a declared war 
or armed conflict in whi1ch the United States was involved. 

Very truly your.s, 

BART J. DELUCA, JR. 

Deputy Attorney General 

VINCENT X. Y AKOWICZ 

Solicitor General 

ROBERT P . KANE 

Attorney General 
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OFFICIAL OPINION No. 76-4 

Medical Malpractice-Arbitration Fees-Insurance. 

1. A person defined as a "health care yrovider" who is licensed in. Pennsylvania 
but does not practice in Pennsylvama does not have to comply with the Health 
Care Service·s Malpractice Act of October 15, 1975. 

2. "Health care providers" employed by the :i".ederal government do not hav~ to 
comply with the fee and insurance prov1s1ons of the Health Care Services 
Malpractice Act <0f October 15, 1975. 

Paul Abrams, Esquire 
Administrator for Arbitration 

Panels for Health Care 
Harrisburg, Pennsylvania 

Mr. Frank Raab 
Director, Medical Professional 

Liability Catastrophe Loss Fund 
Harrisburg, Pennsylvania 

Gentlemen: 

Harrisburg, P·a. 17120 
February 25, 1976 

Several questions have arisen regarding the Health Care Services 
Malpractice Act of Ocfober 15, 1975 (Act 111 of 1975). We have 
answered several of these questions informally, but, because of their 
broad impact, we deem it appropr.iate to review these questions and 
herein to submit our official answers to them. 

l. Does a person defined as a "health care provider" who is licensed 
in Pennsylvania but does not practi·ce in Pennsylvania have to comply 
with the fee and insurance provisions of the Ad? 

2. Do "health care providers" employed by the Federal government 
have to comply with the fee and insmance provis.ions of the Act? 

It is our opinion and you are advised that none of the health care 
providers •above mentioned is required to comply with the fee or in
surance provisions of the Act. 

The purpose of the Act is to make available professional liability 
insurance at a reasonable cost and to establish a system through which 
persons who have been injured by medical malpractice may obtain 
prompt determinations and adjudications of their claims. Section 102. 
To efferctuate the prompt determination and adjudication, ·an arbitra
tion system ha.s been set up in the Act (Article III) which is to be 
funded by var.ious fees charged to "health care providers." Section 
304(a). Accordingly, the purpose of the fee , which is in addition to 
the normal licensing fee, is to fund an arbitration system for mal
practice actions. If a health care provider is not practicing or con
ducting himself so as possibly to subject himse.]f to the arbitration 
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provisions in the event of a malpractice claim, there appear·s to be no 
reason that he should be .charged a fee. The provisions of the Act are 
consistent with this position. Section 304 (a) charges fees only to those 
health care providers "practicing .in the Commonwealth." Ac·cordingly, 
those health care providers licensed by the Commonwealth who either 
practice solely outside of the Commonwealth or who do not actually 
practice medicine, even though they otherwi·se work in the Common
wealth, would not be liable for the fees. 

A more difficult question arises with respect to the malpractice in
surance requirement. Section 701 (a) does not use the same language 
as Section 304 (a) but rather requires that "every health care provider 
subject to the provisions of this Act shall insure hi·s liability ... " for 
malpractice. Arguably, every "health care provider" as that term is 
defined in the Act would be "subject to the provisions of this Act." 
"Health oare provider" is defined in Section 103 •as : 

"A person . licensed ... by the Commonwealth to provide 
health care or professional services as a physician, including 
a medical doctor and a doctor of osteopathy and a doctor of 
podiatry; . .. " 

Thus it has been argued t•hat the insurance provisions are mandatory 
so long as a person is licensed in Pennsy lvania even t hough he or she 
may not praictice in Pennsylvania. However, we believe this would 
lead to a rather absmd result which the legisla.ture does not intend. 
See Section 1922 (I) of the Statutory Construction Act, 1 Pa. C.S. § 
1922 ( 1). :!.\1oreover, even though Section 701 (a) does not limit its 
requirement to those practicing in P ennsylvania, it does limit the re
quirement in some way by use of the words "subject to foe provisions of 
this Act." Otherwise, it would not ·have used those words but would 
have imposed the requirement upon every ".health care provider ," 
which, a.s we have seen, would include all those licensed in Pennsyl
vania. Therefore, we must give meaning to :the words "subject to the 
provisions of t·his Act." See Section 1921 (a) of the Statutory Construc
tion Act, 1 Pa. C.S. § 1921 (a). The only section of the Act which does 
subject a ·health care provider to the Act is Article IIF (.the Article 
requiring the payment of fees) . Accordingly, if Article III does no t 
subject a health care provider to the Act (and we have seen above that . 
it does not subject a health care provider who is not practicing in 
Pennsylvania) , then Article VII ·similarly does not. 

I. None of the other Articles of Lhe Act "subject" any health care provider to the 
provisions of the Act. Thus, Article I simply sets forth definitions; Article II 
rela tes to non-health care providers : Articles IV, V, and VI are -related to the 
arbitration system set forth in Article III ; . .\rticle VII, as we have just noted, 
is dependent •On other subj ectibility; Article VIII is related to the availabili ty 
of insurance to those required to maintain such insurance under Article VII ; 
Article X is very general in nature. Only Article IX could be argued to subject 
·someone to the p:-ovisions of the Act . But Article IX is simply a method of 
enabling the various medical licensing boards to obtain more money, man
power, and procedures to effectuate the _powers they already ha_ve. It does not 
in any way subject any health care provider to any further reqmrement or duty 
than is otherwise provided in a licensing act. 
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WH1h respect to F ederal employees, a similar analysis would apply. 
Firstly under Section 10 (a) of The Medical Practice Act of 1973, 63 
P.S. § 421.10(.a) ,2 .such positions a·re exempt from licensure a~~ thus 
these individuals do not even .come within the original defi.mt10n of 
"health care provider" We ·have, however, been advis.ed that under 
Federal policy those individuals who work for. the P_ubhc Health ~er
vi.ce are required to be licensed by the state m whrnh they practI·ce. 
N evertheless , since 42 U.S.C . § 233 provides that the exclusive remedy 
for malpractice by commissioned officers or employees of .the Public 
H ealth Service is under the Federal Tort Claims provisions (28 U.S.C. 
§§ 2671-2680) , these individuals would not be subjerct t o the arbitrn
tion provisions of the Act. T1his concl'llsion would •apply to any Federal 
employee as defined in 28 U.S.C . § 2671 whose liability for malpractice 
is exclusively governed by -the F edernl Tort Claims A-ct. See 28 U.S.C. 
§ 1346(b) . 

Accordingly, both under the defi.ni:tion of "health cam provider" and 
under our analysis of the Act showing that it is intended to cover only 
those who would be subject to the arbitration procedures, these in
dividuals would not be required to comply with either the fee or 
insmance provisions of Act 111.3 

Because of their interest in these questions, we are sending a copy 
of this Opinion to the Insurance Commissioner, Commissioner of Pro
fessional •and Occupational Affairs, and Regional Counsel to the U.S. 
Department of Health, Education and Welfare. 

Sincerely, 

GERALD GORNISH 
D eputy Attorney General 
Director, Office of Civil Law 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

2. "Provided, That this section relating to licenses to practice medicine and sur
gery shall not apply to medical officers in the medical service of the Armed 
Forces of the United States, or the United States Public H ealth Service, or 
Veterans Administration , or physicians employed within F ederal services, while 
in discharge of t heir official duties;" 

3. In the requests submitted by counsel fo r the D epartment .of H ealth, Education 
and Welfare, o.ur opinion wa's also requested regarding those physicians licenser! 
m P ennsylvama who are not involved in providing direct health care, but are 
employed m F ederal administrative or research posit ions. The sta tus of these 
individuals is covered by our answer to the first question above. If they are 
not practicin~ medicine in Pennsylvania , even though they are licensed , they 
are not required to comply with the fee or in·surance provisions of the Act. 
Thus, if the}'. a re simply involved in administrative or research positions they 
are not pract1cmg and therefore not subject. But if, in a ddi ti.on to their F ederal 
position they are practicing privately, then they must comply with the fee and 
msurance prov1s10ns of Act No . 111 because their private activities would not 
be covered by the F ederal Act . 
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OFFICIAL OPINION No. 76-4A 

Appointments-Historical and Museum Commission-Interim Appointments
Constitution. 

1. A person appointed to a temporary interim appointment to the Historical and 
Museum Commission under the provisions of former Article IV, § 8 of the 
Pennsylvania Constitution served only until the end of the session of the 
Senate and not until her successor was appointed and qualified. 

2. The former Constitutional provision of Article IV, § 8 governs this question 
rather than Section 208 of the Administrative Code of 1929, as amended, 71 
P.S. § 68, which applies only to permanent appointments. 

Honorable Clarence D. Bell 
Senate of Pennsylvania 
Harrisburg, Pennsylvania 

Dear Senator Bell: 

Harrisburg, P.a. 17120 
F€bruary 20, 1976 

Your letter of February 11 , 1976, addres·sed to Attorney General 
Kane regarding Mrs. Ferne Smit,h Hetrick has been referred to me for 
reply. Mrs. Ferne Smith Hetrick had been serving as a Member of 
the Historical and Museum Commission under a recess appointment 
granted in January, 1975. The Senate has recently voted against con
firming ·her to a full term. 

You refer to the Act of June 2, 1965, P .L . 83, 71 P .S. § 104 which 
provides in part: "Members, other than members of the General As
sembly, ·shall serve for a term of four years and each s•hall serve until 
his successor is appointed and qualified." Your letter states that in 
view of the fad that -a successor to Mrs. He:trick has not been ap
pointed and qualified, it is your opinion that she would have the right 
under law to continue to serve. We would agree with this position had 
this appointee been ·serving under a permanent appointment rather 
than a temporary a,ppointment. However, Mrs. Hetri·ck has been 
serving under an interim appointment whi-ch was made during the 
recess of the Senate. 

Pursuant to the appoint.ing power granted to :the Governor by Article 
IV, § 8 of the Constitution of the Commonwealth of Pennsylvania, t he 
Governor may make permanent appointments as provided in Section 
8(a) which require the consent of two-thirds of the members of the 
Senate. Upon confirmation by the Senate, such appointees remains in 
office for the duration of the term and (where the statute so provides) 
until a successor shall have been appointed and qualified. 

Pursuant to Section 8(b) of the Constitution, the Governor may, 
during the recess of the Senate, fill vacancies by t emporary appoint
ments, granting commissions expiring at the end of the Senate sessions.1 

1. See : Frame v. Sutherland, 459 Pa. 177, 327 A. 2d 623 (1974), for a discussion 
of recess appointments and dissent re permanent and temporary appointments. 
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It should be noted that there were a numbe.r of appo.intees. in the 
identi.cal position serving temporiary Tecess •appom~~ents, mcludmg one 
Cabinet officer; to w.it, James M·cH.ale .. The pro.visions of the law are 
equally applicable to most of such mtenm appomtments. 

T•he Administrntive Code of April 9, 1929, P.L. 177, Section 208, as 
amended by the Act ·Of April 28, 1943, P.L. 94, Section 4, 71 P.S. § 68 
contains the identical provision relating to the term of office which is 
applicable to the vast major.ity of gubernatorial app?intees. That 15ec
tion provides that the terms of office of persons appomted by the Gov
ernm shall be .as follows: " [ c] Except as in this a.c;t otherwise provided, 
the .heads of other administrative departments, the Commissioner of 
the Pennsylvania State Police, the members of independent adminil5-
trative boards ·and 1commissions, of departmental administrative boards 
and commissions, and of advisory boards ·and ·commissions, and depart
mental administrative officers, shall hold office for terms of four years 
... and, until their successors shall have been appointed and qualified . 
. . . " (Emphasis supplied.) 

The .statutory provisions must be read in conjunction w.ith the pro
visions of the Constitution. The Governor's power.s with respect to the 
terms of office of temporary appointments made during the recess of 
the Senate are limited by Article IV, § 8(b) of the Pennsylvania Con
stitution, as amended by adoption on May 16, 1967. 

Section 8(b) provides: "Except as may now or hereafter be other
wise prov.ided in this Constitution as to appellate and other judges, he 
[the Governor] may, during the recess of the Senate, fill vacancies 
happening in offices to which ·he appoints by granting commissions 
expiring at the end of its session. . ." (Emphasis supplied.) 

T•his subsection of the Pennsylvania Constitution ·Clearly limits :the 
power of the Governor as to the duration of the terms of office of 
recess appointments. 

This provision of the Pennsylvania Constitution was construed by 
the Supreme Court of Pennsylvania in Stroup v. Kapleau, 455 P•a. 171, 
313 A. 2d 237 (1973). In that .case Senators Stroup, Frame and Tilgh
man brought actions in quo warranto challenging the right of the ap
pellees to hold their appo.inted offices , said appointments having been 
made by the Governor. In that Opinion, the Supreme Court stated 
that the Constitution in Article IV, § 8(b) " ... contains no specific 
limitation on the authority granted except as to the time limit of the 
temporary recess appointment." (Emphasis supplied.) 455 Pa. at 177, 
313 A. 2d at 240. 

The Supreme Court then distinguished between temporary and per
manent appointmen ts, and, in .construing the Constitution, stated: "It 
thus appears the Governor is authorized to fill a vacancy temporarily 
.. . but not for a full or unexpired term. ." Id., at 178, 313 A. 2d at 
241. The Pennsylvania Supreme Court, in that Opinion, makes it 
abundantly clear, and so concludes, that temporary recess appoint
ments expire at the end of the session of the General Assembly. 
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T1he above-referred-to ,constitutional provision was amended by 
adoption of the people at the Primary Election of 1975. That amend
ment precludes the Governor from making any further temporary ap
pointments during the recess of the Senate. Accordingly, aJ.l of the 
temporary recess appointments made by the Governor in January of 
1975 expired at the end of the session of the General Assembly at Noon 
on Tuesday, January 6, 1976. Under the Constitution, the power of 
appointment by the Governor was limited for such term and all such 
appointees were precluded from continuing in office subsequent thereto 
in :the absence of further appointment by the Governor and .confirma
tion by the Senate. 

Sincerely yours, 

VINCENT x. YAKOWICZ 

Solicitor General 

OFFICIAL OPINION No. 76-5 

Department of Military Affairs-National Guard-Military Leave-Opinion No. 
75-4. 

1. An employee of the Commonwealth or any political subdivision thereof, who 
is a member of any reserve component of the United States armed forces nnd 
as such is engaged in the active service of the United States or in field training 
ordered or authorized by the federal forces, is entitled to be compensated by 
his employer in full for a period not exceeding 15 days in any one year. 

2. The use of the word "drills'· in Opinion No. 75-4 was inadvertent and incorrect. 
Pay or compensation is only authorized for those employees who are engaged 
in "active service" or "field training". 

Major General Harry J. Mier, Jr. 
Adjutant General 
Annville, Pennsylvania 

Dear General Mier: 

HaHisburg, Pa. 17120 
Mal'e<h 17, 1976 

You have requested an opm10n clarifying and correcting Attorney 
General's Opinion No. 75-4, which relates to payment of salaries for 
leave of absence for National Guardsmen who are employed by the 
Commonwealth of Pennsylvania or any political subdivision thereof. 
It is our opinion and you are hereby advised that :the use of the word 
"drills" in the Opinion was inadvertent and incorrect. It is clear from 
a complete Tea.ding of the Opinion that salary reimbursement is only 
authorized for those employees who are engaged in "active service" 
or "field training". It is our opinion and you are hereby advis·ed that 
any officer or employee in the above mentioned categories who i,s a 
member of any reserve component of the United States armed for.ces 
is entitled to receive full salary for the amount of time not ex1ceeding 
fifteen days, while engaged in the active servi,ce of the United States 
or in field training or·dered or authorized by the federal forces . 
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Therefore, Attorney General's Opinion No. 75-4 is hereby amended 
by deleting the word "drills" in the last paragraph thereof and sub
stituting the following for the entire last paragraph: 

Thus from the above analysi•s it is our opinion and you are 
hereby •advised t hat an employee of the Commonwealth or any 
poJ.i:ti.cal subdivision thereof who is a member of any reserve 
.component of the United States armed for.ces a nd as such is 
engaged in the active servi.ce of t he United States or in field 
training ordered or authorized by the federal forces is entitled 
to be .compensated by his employer in full for ·a period not 
exceeding 15 days in any one year. 

Very truly yours, 

C. GLENDON FRANK 

Deputy Attorney General 

VINCENT X. y AKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-6 

Act of December 8, 1959, P.L. 1718, 61 P.S. §§ 951-952-Widows and Widowers
Death Benefits for Surviving Spouse of Certain Commonwealth Employes. 

1. The Act of December 8, 1959, P .L. 1718, which p11ovide·s benefits to the widows 
of certain Commonwealth employes killed in the line of duty, is irrationally 
discriminatory in violation of the Fourteenth Amendment to the U.S. Constitu
tion aud the Equal Rights Amendment of the Pennsylvania Constitution, to 
the extent that it provides benefits to the survi,·ing spouses of male employes 
and denies them to the ·surviving spouses of female employes similarly situated. 

2. When a statute as written is clearly contrary to the Constitution, it must be 
interpreted so as to most nearly effectua te the legislative purpose. 

3. Where the prime purpose of a statute which contains an unconstitutional 
gender-ba·sed classification is to provide protection for the families of state 
employes in dangerous occupations, the legislative intent is most app110priately 
preserved by reading the statute in such a way as to eliminate the unconstitu
tional discrimination. 

Honorable James N. Wade 
Secretary of Administrat ion 
Harr.is burg, · P ennsylvania 

Dear Secretary Wade: 

Harrisburg, P·a. 17120 
March 17, 1976 

You:· predecessor, in response to an inquiry from the Pennsylvania 
Comm1ss1on for "r omen, requested our opinion on t.he status of the 
A'Ct of December 8, 1959, P.L. 1718, as amended, 61 P.S. §§ 951-952, in 
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ligiht of recent court decisions regarding equal protection based on sex 
and the Pennsylvania Equal Rights Amendment, Pa. Const. Art. I,§ 28. 

It is our opinion, and you are hereby advised, that a recent dec.ision 
of the United States Supreme Court and the mandates of the Pennsyl
vania Equal Rights Amendment require this statute to be administered 
to provide benefits to widowers as well as widows of Department of 
Justice and Department of Public Welfare employes who die of in
juries received .in any of the circumstances described in the statute. 

The Act, as amended, provides: 

Any employe of a State penal or correctional institution under 
the Bureau of Correction of the Department -0f Justice and 
any employe of a State mental hospital, or Youth Develop
ment Center under the Department of Public Welfare, who is 
injured during the .course of his employment by an ·act of any 
inmate or any person ·Confined in suoh institution or by any 
person who has been 1committe<l to such institution by any 
court of the Commonwealth ... and any employe of County 
Boards of Assi.stance injured by act of an applicant for or 
recipient of public assistance and any employe of the Depart
ment ·Of Public Welfare who has been a·ssigned to or who has 
volunteered to join the fire fighting force of any institution 
of the Department of Public Welfare injured while carrying 
out fire fighting duties, shall be paid, by the Commonwealth 
of Pennsylvania, his full salary ... The widow and minor 
dependents of any employe who dies within one year as a 
result of such injuries shall be paid benefits equal to fifty 
percent of the full salary of the deceased employe. 

When a wid,ow and minor dependents not in her custody 
are entitled to payments, one-half of such payments shall be 
paid to the widow and one-half to the dependents. In every 
case the amount payable to minor dependents shall be divided 
equally among them and be paid to the persons or institutions 
having custody of them. 

In the case of a widow or a widow with minor dependents 
in her custody, such benefits shall terminate when such wid,ow 
remarries. . . . (Emphasis added.) 

The Act further provides that any benefits received thereunder shall 
be reduced by the amount of any Workmen's Compensation benefits 
received or collected by the w.idow or minor dependents because of the 
same injury. Furthermore, a widow or minor dependent who is re
ceiving benefits under the Federal Social Security Law is barred from 
receiving benefits under this Act. 

The United States Supreme Court in Weinberger v . Wiesenfeld 420 
U.S. &36 (1975) recently examined a gender-ba1sed distinction mandated 
by provisions of the Social Security Act, 42 U.S.C. § 402 (g), whi.ch 
granted survivors' benefits based on the earnings of a deceased husband 
and father both to his widow and to his minor •children, but granted 
benefits on a deceased wife's and mother's earnings only to her minor 
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ohildren and not to her widower. The Court held that 't his distinction 
was irrational in that it provided di·ssimilar treatment for men and 
women who were similarly situated, and directed that the benefits be 
paid to t he plaint iff-widower: . The Court examined the legislati.ve 
history of the challenged prov1s10n, and found that the sex-bii:sed dis
t inction was based on the "then generally accepted presumption that 
a man is responsible for the support of his wife and children." The 
Court said: 

Obviously, the notion tha;t men are more likely than women 
to be the primary supporters of their spouses and ·ohildren is 
not entirely without empirical support. See Kahn v. Shevin, 
416 U.S. 351, 354 n. 7 (1974) . But suoh a gender-based gen
eralization .cannot suffice to justify the denigration of the 
efforts of women who do work and whose earnings contribute 
significantly to their families' support. Section 402 (g) clearly 
ope:iiates, as did the statutes invalidated by our judgment in 
Frontiero [ v. Richardson, 411 U.S. 677 (1973) ,] to deprive 
women of protection for their families whi,ch men receive as a 
result of their employment. Indeed, the classification here is 
,in some ways more pernicious. First, it was open to the ser
vicewoman under the statutes invalidated in Frontiero to 
prove that her husband was in fact dependent upon her. 
Here, Stephen Wieisenfeld was not given the opportunity to 
show, as may well 1have been the case, that he was dependent 
upon his wife for his support, or that, had his wife lived, she 
would have remained at work while he took over care of the 
child. Second, in this case sooial seourity taxes were deducted 
from P aula's salary during the yearn in which she worked. 
Thus, 1she not only failed to receive for her family the same 
protection which a similarly situated ma,le worker would have 
received, but she also was deprived of a portion of her own 
earnings in order to ·contribute to the fund out of whi1c·h ben
efits would be paid to others. Since the Constitution forbids 
the gender-based differentiation premised upon assumptions 
as to dependency made in the statutes before us in Frontiero, 
the Constitution also forbids the gender-based differentiation 
that results in the efforts of female workers required to pay 
social security taxes producing less protection for their families 
t han is produced by :the efforts of men. 

* * ... 
Given the purpose of enabling the surviving parent to remain 
at home to care for a child, the gender-based distinction of 
§ 402(g) is ent irely irrational. 

The classification discriminates among surviving children 
~olely on ~he basis. of the sex ~f the surviving parent. Even 
m the typical family hypothesized by the A.ct .in whic·h the 
husband is supporting the family and the moth~r is caring for 
~he chil.dren, this result makes no sense. The fa.ct t hat a man 
is workmg w.hile there is a wife at home does not mean that he 
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would, or should be required to, continue to work if his wife 
dies. It is no less important for a c•hild to be cared for by its 
sole surviving parent when that parent is male rather than 
female. And a father, no Jess than a mother, h·as a constitu
tionally protected right to the "companionship, care, custody, 
and management" of "the children he has sired and raised, 
[ whioh] undeniably warrants deference and, absent a poweTful 
countervailing interest, protection." Stanley v. Illinois, 405 
U.S. 645, 651 (1972). Further to the extent that women who 
work when they have sole responsibility for children encounter 
special problems, it would seem that men with sole responsi
bility for children will encounter the same child-care re1'ated 
problems. Stephen Wiesenfeld, for example, found that pro
viding adequate care for his infant son impeded his ability to 
work. ... 420 U.S. 636, 651-652. 
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This reasoning is equa.Jly applicable to the Ad. There is no legis
lative history to indicate the intent of t•he Legisl·ature in enacting this 
statute, but undoubtedly the General Assembly's prime purpose was to 
provide benefits for the families of certain State employes engaged in 
high risk occupations who are injured or killed in the line of duty. The 
original Act 632 of December 8, 1959 dealt only with employes of State 
penal and correctional institutions. In 1961, the statute was amended 
to include, other employes as enumerated above (Act of September 2, 
1961, P.L. 1224) . In making provisions for widows and dependent 
children in cases where the ·covered employe was killed, the Legislature 
was recognizing that many wives are dependent upon their husbands 
for their support. However, bhe statute does not require that the widow 
be or has been incapable of suppoTting herself and/or her ·children in 
order to qualify for benefits. 

As written, the benefits would be available equally to a childless 
widow capable of self-support as well as to a widow with no marketable 
skills who is the mother of several small ahildren. No provision is 
made for the widower of a deceased female employe, presumably on 
the assumption that every man is capable of supporting him.self. And 
yet, a disabled widower, or a working man with small children to sup
port, is in as much need of ·help as most widows similarly situated. 
There is, in fa.ct, no possible state interest which could be served by 
limiting the application of this statute to the surviving spouses of male 
employes and excluding those of female employes. 

A similar result must be rea.ched under the Pennsylvania Equal 
Rights Amendment, Pa. Const. Art. I § 28. The Commonwealth Court 
has held that the state ERA is "at least broad enough in scope" to 
prohibit discrimination proscribed by the Equal Protection Clause of 
the Fourteenth Amendment. Commonwealth v. PIAA, 18 Pa. Com
monwealth Ct. 45, 334 A. 2d 839 (1975). And see also Commonwealth 
v. Butler, 458 Pa. 289, 328 A. 2d 851 (1974); Hopkins v. Blanco, 457 
Pa. 90, 320 A. 2d 139 (1974); Henderson v. Henderson, 458 Pa. 97, 
327 A. 2d 60 (1974); Wiegand v. Wiegand, 226 Pa. SupeTior Ct. 278, 
310 A. 2d 426 (1973). 
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It is a maxim of statutory ·c·onstruction :that the Le~islature, in 
enacting statutes, ·does not intend an unconstitutional result. 1 ~a. c;;.s. 
§ 1922 (3). When a statute is clearly contrary to t he Constitut10n, 
courts have attempted to ascertain "'.he.ther ".it mor.e nearly ac.cords 
with [the Legislature's ] wis·hes to ehmm~te its pohc:y alto~e~her or 
ex:tend it .in order to render what [the Legislature] plamly did mtend, 
constitutional." Welsh v. U.S., 398 U.S. 333, 355-56 (1970). 

Since the prime purpose o•f the Legislature in enading 61 P.S. §§ 951-
952 wws to provide protection for the families of state employes in 
dangerous occupations, every effort must be made to preserve that 
intent by giving the statute a constitutional interpretation. We think 
this •can best be done by reading the statute as if the word "widow" 
also included "widower'',1 until such time as the Legislature -clarifies 
the statute by ·appropriate amendment.2 

Yau are therefore advised tha:t the widower of any female employe 
of the Department of Justice or the Department of Pub1ic Welfare 
cover·ed by the Act of December 8, 1959, P.L. 1718, as amended, killed 
in the line of duty, •s·hall receive benefits specified for widows in the 
statute.3 As with widows, such benefits shall be terminated upon re
marriage of the widower. 

Very truly yours, 

JENNIFER A. STILLER 

Deputy Attorney General 

VINCENT X. YAKOWICZ 

Solicitor General 

ROBERT P. KANE 

Attorney General 

1. Section 1902 of the Statutory Construction Act of 1972, 1 Pa. C.S. § 1902, 
provides in part "Words used in the ma'Sculine gender shall include the feminine 
and neuter." 

In view of the Equal Rights Amendment, reading the feminine "widow" to 
include t he masculine "widower" is equally appropriate. 

2. We note in passing that the Supreme Court in Wiesenfeld distinguished the 
earlier case of Kahn v. Shevin, 416 U.S. 351 (1974), on the ground that "mere 
recitation of a benign, compensatory purpose is not an automatic shield which 
protects against any inquiry into the actual purposes underlying a statutory 
scheme." 420 U.S. at 648. In addition, the Supreme Court had noted in the 
Kahn decision itself that its ho.Iding was dictated largely by its long standing 
policy that " ' [ w ]here taxa.t10n 1s concerned and no specific federal right, apart 
from equal protect10n, .1s 1mpenled,. the States have large leeway in making 
classifications and drawmg Imes which m their Judgment produce reasonable 
systems of taxation.' L ehnhausen v .. Lake Shore Auto Parts Co., 410 U.S. 356, 
359." 416 U.S. at 355. Smee Act 632 is n,~t a. tax statute, it is not unlikely that 
even under a Fourteenth Amendment rat10nal basis" test, the result enun
ciated herem w1ould be reached. 

3. Your office has advised. me that no female employe covered by the Act has 
ever been kiJled. m the !me of duty. Therefore, m practical effect this 0 · · 

0 w11l be prospective only. ' pm10 
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OFFICIAL OPINION No. 76-7 

Residence-Civil Service Act-Civil Service Comm-ission-Appointments and Pro
motions. 

l. The residency requirements for both initial appointment and promotion of 
Section 501 of the Civil Service Act of August 5, 1941 , P.L. 752, as amended, 
71 P.S. § 741.501, do not apply in those circumstances where the job in question 
is located beyond the borders of Pennsylvania. 

Mr. Richard A. Rosenberry 
Exeoutive Director 
Civil Service Commiss.ion 
Harrisburg, Pennsylvania 

Dear Mr. Rosenberry: 

Har.risburg, P·a. 17120 
Maroh 17, 1976 

The Secretary of the Department of Labor and Industry has re
quested our opinion regarding the proper interpretation and applica
tion of Section 501 of the Civil Servi1ce Act of August 5, 1941, P .L. 752, 
as amended, 71 P .S. § 741.501. Specifically, the question that has been 
rai.sed is whether the statutory requirement that all persons applying 
for positions or promotions in bhe classified service be residents of the 
Commonwealth applies in those limit ed circumstances where fulfill
ment of the duties of the particular job requires the employe to be 
permanently located in an office outside of Pennsylvania. 

It is our opinion and you are hereby advised that the residency re
quirements, for both initial appointment and promot ion, of the Civil 
Service Act do not apply in those cir.cumstances where the job in ques
tion is located beyond the borders of Pennsylvania. 

The Bureau of Employment Se·curity of the Department of Labor 
and Industry wishes to promote an employe in i:ts Philadelphia distri'Ct 
from her present position as an Unemployment Claims Examiner to 
an Employment Security Specialist. Both positions aTe ·classified Civil 
Service positions. In her new job as an Employment Security Special
ist, she would be part of Pennsylvania's pilot interstate unemployment 
compensation benefits program, and thus would be permanently re
assigned to work in a New .Jersey Department of Labor offi.ce in 
Burlington, New Jersey. 

T·he purpose of thi·s pilot program is to speed up the payment of 
benefits to applicants having claims against the Commonwealth 01f 
Pennsylvania while residing in New J ersey. Consequent ly, an essential 
element of this pilot program is the out-stationing of Bureau of Em
ployment Seourity personnel in Department of Labor offices in several 
New J ersey communities that have high inter.state ·claims loads to 
supervise and expedite the processing of these .claims. The first of these 
placements is being made in Burlington, New Jersey. In the near 
future, BES intends to allocate permanent personnel to two other New 
.Jersey offi·ces, in Woodbury and Camden, New Jersey, as part of this 
pilot program. 
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The employe involved in t~e. l?resent fa~t situation was a Pennsyl
vania resident when she was m1tially appomted to the BES on Febr1:1-
ary 18, 1952. During the following 23 years , she wa_s employed m 
several Philadelphia local offices of :t•he BES. At the_ time of ~er ap
plication for promotion from _an. Unemployment _Claims Ex~1'.1mer to 
an Employment Security Speciahst, she was a resident of W11lmgboro, 
New J ersey. Upon inquiry,1 BES discovered that s.he was the only 
qualified worker interested in a transfer and promotion to the New 
Jersey office in question. 

The relevant portion of Artide V, § 501 of the Pennsylvania Civil 
Service Act, 71 P.S. § 741.501, states as follows: 

P ersons applying for positions or promotions in the classified 
service shall be citizens of the United States2 and residents 
of the Commonwealth. 

T·his section goes on to provide that after evidence has been pre
sented by an appointing author.ity that there is a lack of sufficient 
qualified personnel available for appointment to any particular cla&s 
or •classes of positions, the director may waive the residence require
ment for such class or classes. In t his case, however, evidence h as not 
been produced that would indicate a lack of qualified candidates, and 
consequently, residency is require d for this class. 

A literal reading of Section 501 of the Civil Service Act would in
di·cate that every person applying for a position or a promotion in the 
classified service must be a residen t of Pennsylvania at the time of 
application. However, an interpretation that would bar non-residents 
from applying for the job in question even thoug·h it is outside of 
P ennsylvania would do violence to t he intent of t he L egislature. 

The statutory preference for Pennsylvania resident.s was apparently 
incorporated in to the original Civil Service Act of 1941 to promote 
t he economic and soc.ial welfare of the Commonwealth's residents 
whenever feasible. The existence of a residency waiver prov1s10n in 
Se~tion 5013 for p articular classes of positions indicates a legislative 

1. According to the BES, a canvas of all qualified staff in the 21 Philadelphia 
local district offices was conducted. The Bureau of Employment Security 
inten-iewed 297 Unemployment Cla ims Interviewers and Unemployment 
Claims Examiner I's who met the criteria for the position. None of these 
persons were in terested in the position in its present location. They also in
dicated that they would not be interested in positions in the New J ersey area 
in the future. 

2. You are fur ther advised that the citizenship requirement of the Civil Servi ce 
Act. i_s un_constitutional and unenforceable in light of the U .S. Supreme Court's 
dec1s10n m Sugarman v. Dougall, 413 U.S. 634 (1973). Earlier opinions of the 
Attorney General regarding cit izenship requirements are consistent with this 
conclusion (Opini0ons of the Attorne~· General of 1973, Opinion No. 4; Opinions 
of the Attorney General of 1972, Opinions 112, 113, 114, 116). 

3. " .. ·. whenever an appointing authori ty finds a lack of a sufficient number of 
qualifi~d personnel avai lable for appoin tment to any part icular class or classes 
of pos1t10ns, he may present evidence there.of to the director who may waive 
~h;4~~Jb~~nce . requ1rement·s for such class or classes of positions." 71 P.S. 
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awareness that all classified positions could not always be filled by 
Pennsylvania res.idents. 

During the intervening years, the growing ·complexity of State and 
Federal programs has created certain needs for administrative coopera
tion among the several states. T·he Bureau of Employment Security's 
pilot program for interstate unemployment compensation benefits is 
the Department of Labor and Industry's response to such a need. Other 
Pennsylvania agencies may well enter into or expand their .interstate 
contads in the near future, as adjoining State governments come to 
realize the efficiency and rationality of interstate cooperation and 
action. 

The Legislature, in initially adopting and subsequently amending the 
Civil Service Act, apparently did not consider the possibility that it 
might become advantageous to locate a small number of Pennsylvania 
civil servants outside this State in order to streamline the administra
tion of interstate matters. To read Section 501 of the Civil Service 
Act to require that employes •commute potentially long distances to 
out-of-Sta:te work locations in order to retain resident status, would be 
both an uneconomical and unreasonable interpretation of the Civjl 
Service Act. 

If public servants are required to be Pennsylvania residents in order 
to qualify for out-of-State jobs, and the Commonwealth of Pennsyl
vania continues to have the difficulty finding qua.Jified persons evi
denced herein, :the Commonwealth will •have to retain the necessary 
personnel on an " on loan" bas.is. Such an arrangement will be costly 
since the State would have to pay for travel, lodging ·and subsistence, 
in addition to the worker's regular salary. 

The courts have long held that a statute need not be read literally 
if doing so would lead to a result not considered or intended by the 
Legi.slature. In Church of the Holy Trinity v. U.S., 143 U.S. 457, 459 
( 1892), the Court said: 

It is a familiar rule, that a thing may be within the letter of 
the statute and yet not within the statute, because not within 
its spirit, nor within the intention of its makers. 

In so holding, the Court refused to apply a statute, whic·h made it 
illegal to prepay the transportation of an alien under contract to per
form labor or services of any kind in the United States, to the payment 
of passage for an English minister by a church that had contracted for 
his services. The statute was clearly not directed at such a situation , 
alt•hough a literal application would haYe prohibited the chur.ch's 
adion. This case has been cited often, as recently as Quinn v. Butz, 
510 F. 2d 743 (D.C. Cir. 1975), as authority for the proper •construction 
of statutes. 

Pennsylvania has applied similar rules of construction in Secretary 
of Revenue v. John's Vending Corp. , 453 Pa. 488, 494, 309 A. 2d 358, 
362 (1973): 
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In order to avoid an absurd and harsh result, a court may look 
beyond the strict letter of the law to interpr~t a statute _acco~<l
ing to its reas·on and spirit and aocomplish the obJect m
tended by the Legislature. 

In affirming a District Court interpretation of a Pennsylvania 
statute, the T·hird Cir.cuit has said: 

[I] t has long been ·a fundamental canon of statutory construc
tion :that the intention of the lawmakers is paramount in 
determining the meaning of an ad. A situation not within 
the intention of the enacting body, though it is within the 
letter of the statute, is not within the statute. U.S. v .. Bowman, 
358 F . 2d 421, 423 (3rd Cir. 1966). 

T1here is authority for following the letter of the law .cJosely. The 
Statutory Construction Arct of 1972 provides that: 

W1hen the words of a statute are clear and free f.rom all •am
biguity, the letter 01f it is not to be disregarded under the pre
text of pursuing its spirit. (1 Pa. C.S. § 1921). 

Nevertheless, the same Act establishes the presumption " [ t] hat the 
General Assembly does not intend a result that is absur·d, impossible 
of execution or unreasonable." (1 Pa. C.S. § 1922). 

To conclude that Sect.ion 501 of the Civil Service Act would bar 
non-residents from applying for positions or promotions where the 
permanent job location is outside of Pennsylvania would be an un
reasonable and absurd result. We can well expect that in the future, 
the increasingly complex nature of interstate governmental adminis
tration will create the need for more out-of-State placement of Penn
sylvania civil servants; to require these workers to commute potentially 
long distances in order to qualify for employment would be a narrow 
and unfortunate interpretation of the intent of the General Assembly. 

While in a parhcular fa.ct situation it may be possible and even con
venient for a worker to reside in P ennsylvania and commute to an 
out-of-State job, it is our opinion that the Civil Service Act does not 
require Pennsylvania residence as a prerequisite for application for 
either a position or a promotion in those limited instances where the 
permanent job location is any\\·here beyond the borders of Pennsyl
vama. 

Sincerely, 

DAVID M. BARASCH 

Deputy Attorney General 

VINCENT X. YAKOWICZ 
Solicitor General 

ROBERT p. KANE 

Attorney General 
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OFFICIAL OPINION No. 76-8 

Department of Public Welfare-Southeast Pennsylvania Industrial Area Service 
Unit (SPIASU). 

l. The Act of December 8, 1959, P.L. 1718, as amended, 61 P .S. § 951 (known as 
Act 534), provides compensation for employes .of State mental hospitals and 
Youth Development Centers (Y.D:C.s) injured by an inmate or confined 
person. 

2. SPIASU is an admini·strative creation that provides services to State mental 
hospitals and Y.D.C.s in the Southeast Pennsylvania Area. 

3. Even though SPIASU employes are not empl.oyes of State mental hospitals or 
Y.D.C.s, they are entitled to compensation for injuries under Act 534, since 
the Act is intended to cover employe·s of the Department of Public Welfare 
while on duty at a State mental hospital or Y.D.C. 

Honorable Frank S. Beal 
Secretary of Public W elfa.re 
Harni1sburg, Pennsylvania 

Dear Secretary Beal: 

Harrisburg, Pa. 17120 
Mar.ch 19, 1976 

You have asked whether an employe of the Southeast Pennsylvania 
Institutional Area Service Unit (SPIASU) may be compensated under 
the Act of December 8, 1959, P.L. 1718, as amended, 61 P.S. § 951, 
commonly known as Act 534, for injuries inflicted by an inmate or 
confined person at a Youth Development Center (Y.D.C.) during the 
course of her employment. Under the statute a person may be com
pensated for such injury if he is: 

" ... any employe of a State mental hospital or Youth Develop
ment Center under the Department of Public Welfare, .. " 

It is our opinion that you must so compensate such an employe. 

A brief descr.iption of SPIASU and its formation is necessary to an 
understanding of the problems invo.Jved. 

SPIASU did not exist at the time that Act 534 was enacted. SPIASU 
is an administrative creation organized by agreement between the Sec
retary of Public Welfare and the Secretary of Administration and 
Budget Secretary in October, 1967. It is a part of the D epartment of 
Public Welfare, not a private organization. It was set up to provide 
plant maintenance, security, automotive and dietary .servi1ces for East
ern State School and Hospital and the Youth Development Center at 
Cornwells Heights ·and laundry services to another mental hospital 
and another Y.D.C.1 The idea was that suppOTt services could be more 
efficiently supplied by a centralized, spe.cialized unit than by each in
dividual hospital or Y.D.C. 

l. Since then the services of SPIASU have been expanded to supply support to 
other institutions in Southeast Pennsylvania. 
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When SPIASU was formed, all two hundred ,and twenty-eight (228) 
job positions there were made available from existing complei;nents of 
the participating institutions. T•hat is, workers were re~ss1gned to 
SPIASU ·administratively w.hile .continuing to supply serw.ces for the 
hospital or Y.D.C. a;t which they were already employed. SPI~SU 
shares the administTative building of the Y.D.C. at CornweUs Heights 
and •also has kitchen facilities on the grounds of Eastern State Sohool 
and Hospital. 

Since SPIASU rece,ives no direrct appropriation, the Comptroller 
quarterly bills the mental hospi:ta),s and Y.D.C.s for t he services it 
provides them. Then the Department of Public Welfare processes a 
draw and the money is transferred to SPIASU for such purposes as 
payment of its employes. SPIASU employes ·are thus employes of the 
Department of Public W el.fare. 

The question is whether thi,s administ!'ative -0hange removes t>he em
ployes from the protection of the act since techni,cally they may have 
lost their status as employes of a State mental hosp.ital or Youth 
Development Center under the Department of Public Welfare. 

"T•he object of all interpretation and construction of statutes is to as
certain and effec:tuate the intention of the General Assembly .... " 
Statutory Construction Arct of 1972 (1 Pa. C.S. § 1921 (a)). The ob
vious intent of Act 534 is to give special protection to Commonwealth 
employes who are endangered in their jobs by constant proximity to 
disturbed, retarded or mentaJ.ly ill persons. In our opinion it would 
thwart that legislative intent for employes of the Department of Public 
Welfare permanently located at a State mental hospital or a Y.D.C. , 
who were .covered by the act when it went into effect, t o lose the pro
tection afforded by the act simply because administratively their em
ploye status has changed and they are no longer tec·hnically employes 
of ,a State mental hospital or a Y.D.C. 

In Krug v. Dept. of Public W elfare, 9 Pa. Commonwealth Ct. 563, 
565, 308 A. 2d 168, 170 (1973), Judge Crumlish, speaking for a 
unanimous court said: 

"Act 534 was designed to assure those who undertake employ
ment at certain state institutions that they would be fully 
compensaited in the event they were disabled as a result of ' .. . 
an act of any inmate or any person confined in -suah institu
tion .... ' " (Emphasis ,added.) 

In view of t,hi1s interpretation, we construe the act to mean that any 
cmploye of the Department of Public Welfare, while employed at any 
Department of Public Welfare institu tion is, for the purpose of Ad 534, 
to be considered an employe of such institution while employed therein. 

Accordingly, it is our opinion and you are advised that SPIASU 
cmployes who are injured in the course of tl1€ir work a t a State mental 
hospital or Youth D evelopment Center, by the act of any inmate or 
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any ·Confined person, me entitled to benefits under Act 534. The same 
protection is afforded to any employe of the Department of Public 
Welfare ,injured by an inmate or confined person while on duty at any 
Department of Public Welfare institution. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT X. YAKOWICZ 

Solicitor General 

ROBERT p . KANE 

Attorney General 

OFFICIAL OPINION No. 76-9 

Governor's Office-Date of Enactment of Bills Passed Over the Objections of the 
Governor. 

1. A bill passed notwithstanding the objections of the Governor becomes law on 
the day of the vote to override the veto in the second house. Article IV, § 15 
of t.he Constitution of Pennsylvania. 

2. The certification by the presiding officers of the H ouse and Senate that a bill 
has passed by a two-thirds majority of each house provides notice to the 
public, but does not determine the date of enactment of a law. 

3. A bill becomes law upon the final constitutional act required. 

Honorable Milton J. Shapp 
Governor 
Commonwealth of Pennsylvania 
Harrisburg, PA 

Dear Governor Sha pp: 

Harrisburg, Pa. 17120 
Mar.ch 24, 1976 

You have a.sked my formal opinion as to the reso.Jution of the ques
tion as to what is the date of enactment of a bill passed over the 
Governor's veto. 

It ·has been long settled that a bill becomes an act upon completion 
of the final constitutional requirement for enactment. Simon v. 111 ary
land Battery Service Co., 276 Pa . 473, 120 A. 469 (1923) ; Wartman v. 
City of Philadelphia, 33 Pa. 202 (1859) . Article IV, § 15 of the Penn
sylvania Constitution specifically ·addresses the need for t he Governor's 
approval of legislation a nd the procedure to be followed in the •Case of 
a veto. This ·section provides that once a vetoed bill ·has been recon
sidered and approved by a two-thirds majority of eac•h House of the 
General Assembly," .. [I]t shall be a law." Beca use approval by the 
second House is the final constitutional act required, upon that ap-
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proval the bill becomes law.1 2 Sands, Sutherland Statutory Construc
tion § 33.06 (3rd Ed. 1973). 

This question is of particular importance due to the current prncti.ce 
of delaying the .certification of bills for several days to more than a 
week after the vote of approval has been taken.2 T his certifi.cation 
may be dated at a later time and in no way determines the date of 
enactment. This procedure is similar to the Secretary of the Common
wealth's .certification that a bill has become law without the Governor's 
signature. In that case, the bill becomes law on the tenth day after 
presentation to the Governor although the Secretary 0<f the Common
wealth may certify that fact at a later date. See 1974 Opinions of the 
Attorney General, No. 50. 

Signing of bills by the presj.ding officers of each house is constitu
tionally required only when the Governor's signature is necessary to 
enact a law. The purpose -0f Article III , § 8 of the Pennsylvania Con
stitution is to assure the Governor that a bill is properly before him 
for his signature. Speer v. Plank-Road Co., 22 Pa. 376 (1853); Brown 
v. Morris, 365 Mo. 946, 290 S.W. 2d 160 (1956). This rationale is not 
applicable to veto overrides beciw se no gubernatorial s.ignature is 
necessary to establish enactment. Therefore, in such cases, the sole 
purpose of ·certification is to provide notice to the public. Certification 
for such purposes is not required by the Constitution and is not, there
fore, the last act necessary for enactment. This fact is further clarified 
by the lack of any time limit within which the presiding officers must 
act; certification could come months after enactment, or not at all. If 
certification were necessary for enactment, the presiding officers could 
delay implementation of an act at will. Such veto power is not given 
to the presiding officern of the House or Senate by the Constitution. 
Therefore, their signatures are not n~cessary for ena-ctment. 

In 1889, the Supreme Court of Indiana had oocasion to address the 
specific question here in issue. Indiana had a constitutional provis.ion 
identical in all respects to Arti.cle IV, § 15 of the P ennsylvania Con-

1. Accordingly, the five pieces of legislation enacted over the Governor's objec-
tions in the pa·st several years became law on the following dates: 

Act of September 27, 1972 (P.L. 897, No. 212) 
(certified September 28, 1972) 

Act of March 26, 1974 (P.L. 213, No. 46) 
(certified March 26, 1974) 

Act of September 10, 1974, (P.L. 639, No. 209) 
(certified September 10, 1974) 

Act of February 3 , 1976 (P.L. 24, No. 11) 
(certified February 4, 1976) 

Act of February 25, 1976 (P.L. 52, No. 21) 
(certified March 1, 1976) 

2. When a bill is passed over the objections of the Governor, typically it is 
cer~1fied by certam officers of the House and Senate. In order to avoid con
fus10n o~ the part of ,court~, lawmakers and the ~eneral public, the wording of 
th.e pres1dmg officers certificates should be revrsed to read in conformance 
with 101 Pa. Code § 19.354. 
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stitution, e:xccept that only a majority vote of eruoh house wa,s required 
for override. The court he.Jd that the language of the Constitution was 
clear in that: (i) signing is required for all bills whi.ch have passed the 
General Assembly, but t'his mandate refers only to the initial passage 
of the bill, and (ii) the section governing the veto override procedure 
specifically provides that approval by the requisite majorities of each 
house itself transforms the bill into an act. City of Evansville v. State, 
118 Ind. 426, 21 N.E. 267 (1889). 

It is, therefore, my opinion and you are so advised t hat a bill passed 
notwithstanding the objections of the Governor becomes law on the 
day of the vote in the second House. 

Sincerely yours, 

CONRAD C. M . ARENSBERG 
Deputy Attorney General 

VINCENT X . YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-10 

Department of Labor and Industry-Liquefied· Petroleum Gas Act-Dealers
Statutory Construction Act. 

1. Registration fees required of dealers in Subsection ( c) of Section 3.2 of the 
Liquified Petroleum Gas Act may not be charged for each retail facility but 
only one registration fee may be charged for each dealer. 

2. When a court of last resort has construed the language used in a statute, the 
General Assembly in subsequent ·statutes on the same subject matter intends 
the same construction to be placed up.on such language. 

3. Attorney General 's Opinion No. 75-46 rescinded in part. 

Honorable Paul J. Smith 
Secretary of Labor and Industry 
Harrisburg, Pennsylvania 

Dear Secretary Smith: 

H arrisburg, Pa. 17120 
April 28, 1976 

On December 2, 1975 we issued Attorney General's Opinion No. 
75-46, addressed to you, in which we interpreted Section 3.2 of the 
Liquefied Petroleum Gas Ad, Act of December 27, 1951, P.L. 1793 
(35 P.S. § 1323.2) relating to registration fees. In that opinion we 
concluded that registration fees must be paid: 

1. by bulk plant owners, as to eac·h bulk plant fa.cility; 

2. by dealers for each retail facility; 

3. for both types of facilities by bulk plant owners who are also 
dealers. 
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Our conclusions were derived primarily from the purpose of ~ license 
fee which is to pay for the expense of supervision and regulat10n con
ducted by the regulating agency. In this regard, with respect to our 
conclusion relating to "dealers", we said: 

"By ·construing the statute to include eaich retail location ·ais a 
dealer, sufficient funds are produced to cover the ·Costs of 
inspection". 

Since the issuance of Opinion No. 75-46 a decision of the Pennsyl
vania Supreme Court •has been brought to om attention which compels 
us to reverse our conclusion relating to dealers and to conclude instead 
that dealers are liable for one registration fee only ·and are not required 
to pay a separate fee for each retail facility. 

In the case of Cupp Grocery Co. v . Johnstown, 288 P.a. 43, 135 A. 610 
( 1927) an ordinance of the City of Johnstown provided for a hcense tax 
to ·be "levied annually upon all persons, firms •and .corporations engaged 
in any trade, business", etc. within the city. It further provided that 
all grncers, druggists and confectioners classified a.s retail dealers would 
pay a license tax based upon its annual sales volume. The city argued 
that the ordinance required a retail dealer to pay a separate license 
tax for ea.ch store operated by the dealer whereas the appellee con
tended that the tax was on the individual dealer, not the locations. In 
holding that the city was not entitled to levy and collect a separate 
tax on each loc·ation, the lower ·court said: 

"The language of the a.ct merely refers to dealers and not to 
places of business. While we believe that this construction of 
the act is indicated clearly in the language used we also find 
the ordinance itself confirms such a reading, for example, in 
the case of the taxation of a street railway company a tax is 
placed against the company generally and later on a tax is 
plaiced upon each car." 288 Pa. at 45, 135 A. at 611. 

The language of the instant statute requires a similar construction: 

"(a) In the case of bulk plants having the following storage 
facilities, the fees shall be as follows: 

* ~· * 
(b) In the case of industrial and utility users having the 
following storage fa.cili ties, the fees shall be as follows: 

... ... * 
(c) In the case of dealers, the fees shall be as follows: ... " 

Both (a) and (b) specifically refer to storage facilities, but (c) 
which relates to dealers does not refer to facilities at all. Following 
the reasonin~ of the Cupp Grocery ca•se, supra, it must be concluded 
that ~he registration fees required by (·c) are applicable only to the 
md1v1dual dealer and not to separate retail facilities. 

Sin~e Cupp Grocery was decided in 1927, prior to the enactment of 
the Liquefi ed Petroleum Gas Act (December 27, 1951), it must be 
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presumed that the Legislature intended the word "dealers" as used in 
the act to be interpreted in accordance with the construction placed 
upon it by the court. The Statutory Construction Act of 1972 (1 Pa. 
C.S. § 1922) provides: 

"In ascertaining the intention of the General Assembly in the 
ena·ctment of a statute the following presumptions, among 
others, may be used: 

* * 
( 4) That when a ·court of last resort has construed the lan
guage used in a statute, the General Assembly in subsequent 
statutes on the same subject matter intends the same con
struction to be placed upon suoh language." 

In conclusion, therefore, it is our opinion and you are advised that 
the registration fees required of dealers in Subsection (c) of Section 3.2 
of the Liquefied Petroleum Gas Act may not be charged for eaich retail 
facility but only one registration fee may be charged for each dealer. 
Insofar as Opinion No. 75-46 reached a contrary result, it is hereby 
rescinded to that extent. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-11 

Department of Health-Vital Statistics-False Birth Certificates-U.S. Marshal 
-Protection of Government Witnesses. 

1. The Department of H ealth is prohibited from providing the U.S. M arshal with 
false birth certificates for government witnesses and their families. 

2. Section 902 of the Vital Statistics Law of 1953 makes it a misdemeanor to 
furnish false information for inclusion in a birth certificate. 

Honorable Leonard Bachman, M.D. 
Secretary of Health 
Harrisburg, Pennsylvania 

Dear Dr. Bachman: 

Harrisburg, P'a. 17120 
April 28, 1976 

You have asked the advice of this Department as to whether the 
Division of Vital Statistics of the Department oif Health may provide 
the United States Marshal wi tJh fictitious birth ·Certificates for the 
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families of government witn~sses who tes~ify. i~ crimi1'.ai~ proceedin~s. 
Without passing upon the w,1sdoi:n. or desira.bility of aidm~ such wit
nesses in establishing new identities. the simple answer is that the 
requested action is strictly prohib!ted by s.tat.e st.atute, and .any per~on 
who wilfully and knowingly parti.c1pated m issumg fals.e birt~ ce~tifi
cates would be guilty of a misdemeanor regardless of his motivations. 

'J\he U.S. Government Witnes's Protection Program is established by 
U .S. Department of Justi.ce Order OBD 2110.2 of January 10, 1975, 
"Witness Protection and Maintenance Policy and Procedures." The 
authority for protection of witnesses is provided by Title V of U.S. 
Public Law 91-452, Oct. 15, 1970, 84 Stat. 922 the " Organized Crime 
Control Act of 1970." 

The program is designed to give protection to witnesses in both state 
and federnl criminal proceedings, especially those involving organized 
crime. The U.S. Marshal wishes to obtain birth certificates for govern
ment witnesses and their families. These certifi.cates would have the 
correct birthdate but otherwise false information. Only the birth 
certifircates would be false, as the information contained therein would 
be theoretically kept in a separate file and not maide a part of Pennsyl
vania's vital statistics records. 

Neither Public Law 91-452 nor the U.S. Department of Justice Order 
specifically authorizes the use of fal se birth certificates or purports to 
supersede state control of vital statistics, which is within the normal 
exclusive police power of the states. Nor presumably could a federal 
statute give immunity from prosecution under a state criminal statute. 

The A·ct of June 29, 1953, P.L. 304, 35 P.S. § 450.101, et seq., known 
as the "Vital Statistics Law of 1953," pla,ces emphasis upon protecting 
"the completeness and integrity of vital statistics records." Section 205. 
Specifi.cally Section 902 provides, in relevant part: 

Any person (1) who wilfully and knowingly furnishes fal.se 
information for inclusion in any certificate or record provided 
for by this act . . shall be guilty of a misdemeanor, and, upon 
·conviction . . . shall be sentenced to pay a fine of not more than 
one thousand dollars ($1000) or undergo an imprisonment of 
not more than six (6) months, or both, at the discretion of the 
court. 35 P.S. § 450.902. 

Thus, not only the U.S. Marshal furn ishing such fal.se information, but 
al.so any local registrar or employe of the Department of Health who 
wil~ully and knowmgly cooperated, would be subject to criminal prose
cution. 

Furthermore, Section 201 of the Vital Statistics Law pla.ces upon the 
~epartrnent ?f H ealth t·he duty to "administer and enforce the pro
visions of tlus act and t·he regulations made pursuant thereto." It 
woul~ be .an obv10u~ breach of this duty to facilitate or cooperate in 
the violation of Section 902. 
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Finally, it may well be argued that aiding witnesses who testify 
against organized crime to establish new identities is a valid counter
vailing purpose to preserving the integrity of vital statistics records 
and certifi,cates and that an e:xiception should be established for this 
sort of program. However, this argument must be addressed to the 
General Assembly for clearly no such exception is now recognized in 
the Vital Statistics Law. 

Sincerely yO'llrs, 

ROBERT E. RAINS 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT P. KANE 

Attorney General 

OFFICIAL OPINION No. 76-12 

State Horse Racing Commission-State Harness Racing Commission-Free Passes 
-Statutory Construction. 

I. Neither the State Horse Racing Commission nor the State Harne·ss Racing 
Commission is authorized to issue free passes bo horse or harness race meetings 
conducted by corporations licensed by the commissions pursuant to the ap
plicable statutes. 

2. The Legislature has granted limited authority to the corporations licensed to 
conduct pari-mutuel betting at race tracks owned or leased by them to issue 
free passes to persons fitting within certain well-defined categories for, in most 
cases, purposes having to do with the actual conduct of the business of racing. 

3. Where a pwvision of an act is expressly 'Stated to apply to named persons or 
groups, those persons and groups not named are excluded. 

Honorable Andrew R. Johnson 
Chairman, State Horse R acing Commission 
Harrisburg, P ennsylvania 

Honorable Philip Ahwesh 
Chairman, State Harness Racing Commi,ssion 
Harrisburg, P ennsylvania 

Gentlemen: 

Harrisburg, Pia. 17120 
May 5, 1976 

We have been asked to determine if the Horse Racing Commission 
and the Harness Racing Commission are legally authorized to issue 
free passes for admission to home or harness race meetings conducted 
by corporations licensed by the commissions pursuant t o the applicable 
statutes. It is our opinion and you are advised that neither ,commission 
has such authority. 
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The ,act governing thoroughbre~ house ~ace meetings and the !liCt 
governing harness hors_e race m~etmgs ,are m many respects ~he s~me 
and the respective sections relatmg to free y_asses are almost identical. 
The complete texts of the applicable provisions are as follows: 

"A corporation licensed to conduct pari-mutiuel betting on 
thoroughbred (harness) horse raices run ·at its race track S'hall 
not i&sue free passes, cards or badges except to persons here
after described. 

(1) Offi-cers and employes of the corporation conducting the 
rnce meeting; 

(2) Membern, officers and employes of the State Horse (Har
ness) Racing Commission; 

(3) Members of thoroughbred (harness) horse racing asso
ciations of other states and foreign countries; 

( 4) Public officers engaged in the performance of their duties; 

(5) Persons !liCtually employed and accredited by the press 
to attend suoh meetings; 

('6) Owners, stable managers, trainers, jockeys (drivers), con
·cessionaires and other persons whose actual duties require their 
presence at such race track. 

The issuance of tax-free passes, cards, or badges shall be under 
the rules and regulations of the State Horse (Harness) Racing 
Commission and a list of all persons to whom free passes, 
cards or badges are .issued shall be filed with the State Horse 
(Harness) Ra.cing Commission." (15 P.S. § 2673) (15 P .S. 
§ 2622) (T·he numbers in parentheses do not appear in the 
text of the acts) 

By these sections the Legi,slature ·has granted limited 31uthority to the 
corporations li.censed to conduct pari-mutuel betting at race tracks 
owned or leased by t hem to issue free passes to persons fitting within 
certain well-defined categories for , in most cases, purposes having to 
do with the actual conduct of the business of racing. For example, 
public officers may only be given free passes if the performance of their 
duties as public officers requires them to be present at the race meeting. 
This would include a police offircer while on duty and an employee of 
the P ennsylvania Department of Revenue whose duty is to determine 
and -collect the amount of tax due the Commonwealth result.ing from 
t he pari-mutuel betting. It would not include, for example, a county 
commissioner or the mayor of a city attending for recreation or even 
for entertaining a guest in connection with what might be considered 
the official duties of a public office but which have no relation to the 
business of racing. Moreover, the above sections require a list of all 
persons to whom free passes 'have been issued to be filed with the com
missions. 
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These are the only provi1sions in either aict dealing with free passes 
and there are no provisions giving any authority to the commissions 
to issue free passes. It is a famil,iar maxim of statutory construction 
that where a provision of an act is expressly stated to apply to named 
per,sons or groups, those persons and groups not named are exc.Juded. 
St. Paul Mercury Indemnity Co.'s Appeal, 325 Pa. 535, 191A.9 (1937); 
See also Haughey v .. Dillon, 379 Pa. 1, 108 A. 2d 69 (1954). In accor
dance with this maxim, since the acts name the licensed corporations 
as those authorized to issue free passes and since the commissions are 
not named, it must be concluded that the Leg,i1slature intended to ex
clude the commissions from suc'h authority. 

Therefore, it is our opinion and you are advised that neither the State 
Horse Racing Commission nor the State Harness Racing Commission 
is authorized to issue free passes for admiss,ion to horse or harness race 
meetings conducted by corporations licensed by the commissions pur
suant to the applicable statutes. 

It has ·Come to our attention that the commissions have already 
issued and/or have requests for tens of thousands of free passes. We 
advise that the commissions must immediately cease to issue any 
passes and suc'h passes as have been issued are VOID and the racing 
assnciations a-re prohibited from honoring them. 

Very truly yours, 

w. WILLIAM ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-13 

Liquor Control Board-Malt and Brewed Beverages-Transportation. 

1. Section 492 of the Liquor Code authorizes retail licensees, without a special 
license or permit , to transport their own malt and brewed beverages, provided 
that: 

(1) the beverages are in the original containers; 

(2) the beverages are being transported for the retail licensee itself and not 
for another; 

(3) the nhicles in which the beverages are being transported bear. the name, 
address and license number of the licensee on each side of the vehicle; 

(4) the transportation thereof is in accordance with rules and regulations of 
the board; 

(5) the appropriate tax stamps or crowns are affixed to the containers. 

2. If the foregoing conditions are met, the Board may, by regulation, authorize 
retail licensees to t ransport malt and brewed beverages from distributors' and 
importing distributors' warehouse·s to their own licensed premises, without 
requiring a special license or permit for such purpose. 
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HaDrisburg, P.a. 17120 
May 6, 1976 

Honorable Henry H. Kaplan 
Chairman, Liquor Control Board 
Harrisburg, Pennsylvania 

Dear Chairman Kaplan: 

You have Tequested our opm10n ·concerning the leg-al authority of 
retail licensees to transport malt and brewed beverages from distribu
tors' and .importing distributors' warehouses to their own licensed 
premises, without an additional license or permit specifically author
izing 1such transportation. It is our opinion, and you aTe advised, that 
the Board may, by regulation, authorize such transportation by retail 
licensees without a spec.ial license or permit. 

The transportation of malt and brewed beverages is governed by the 
following subsections of Section 492 of the Liquor Code ( 47 P.S. 
§ 4-492): 

"It shall be unlawful-

* * 
(8) For any person, to transP.ort malt or brewed beverages 
except in the onginal containers, or to transport malt or 
brewed beverages for another who is engaged in selling either 
liquor or ma·lt or brewed beverages, unless such person shall 
hold (a) a license to tTansport for ·hire, alcohol , liquor and 
malt or brewed beverages, as hereinafter provided in this act, 
or (b) s·hall hold a permit issued by the board and shall have 
paid to the board such permit fee, not e~ceeding one hundred 
dollars ($100) , and shall have filed with the board a bond in 
the penal sum of not more than two thousand dollars ($2000), 
as may be fixed by the rules and regulations of the board, 
any other law to the contrary notwithstanding. 

(9) For a malt or brewed beverage li.censee, to deliver or 
transport any malt or brewed beverages, excepting in vehicles 
bearing the name and address and license number of such li
censee painted or ·affixed on each side of such vehicle in letters 
no smaller than four inches in height. 

(10) For any per.son, to transport within or import any malt 
or brewed beverages into this Commonwealth, except in ac
cordance with the rules and regulations of the board, or for 
any person to transport malt or brewed beverages into or 
within this Commonwealth, unless there s·hall be affixed to 
the original ·Containers .in which such malt or brewed beverages 
are transported, stamps or ·crowns evidencing the payment of 
the ma!~ hquor tax to the Commonwealth: Provided, however, 
1:'hat this clause shall not be construed to prnhibit transporta
t10n of malt or brewed beverages throu~h this Commonwealth 
and not for oC~ elivery therein , if such transporting is done in 
accordance with the rules and regulations of the boar·d. 
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(11) For any manufacturer, importing distributor or distrib
utor, or his servants, agents or employes, ex,cept with board 
approval, to deliver or transport any malt or brewed beverages 
in any vehicle in which any other commodity is being trans
ported." (Emphasis added.) 
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Subsection (8) specifically authorizes any person to transport malt 
or brewed beverages in the original ·containers ex·cept that the trans
portation of such beverages for another is prohibited unless the person 
holds a license to transport for hire, as provided in the act, or a permi.t 
issued by the Board. Thus, under this subsection a ret ail licensee is 
permitted to transport malt and brewed beverages in the original con
tainers for itself but not for anyone else unless it has the requi,site 
license or permit. 

Subsection (9) prohibits the transportation of malt and brewed 
beverages except in vehicles bearing the name, address and license 
number of the licensee on each side of the vehicle. 

Subsection (10) prohibits the transportation of malt and brewed 
beverages within the Commonwealth except in accordance with rules 
and regulations of the board ·and it further prohibits the transportation 
of such beverages unless the original containers have the appropriate 
tax stamps or crowns affixed thereto. 

Subsection ( 11) prohibits manufa.cturers; importing di·stributors or 
distributors, their servants, agents or employees, from transporting 
malt and brewed beverages ,in any vehide in which any other com
modity is being transported, except with Board approval. Retail li
censees are not named in, and therefore are not affected by, this 
subsection. 

To summarize, Section 492 of the Liquor Code authorizes retail li
censees, without a special license or permit, to transport their own 
malt and brewed beverages, provided that: 

( 1) the beverages are in the original containers; 

(2) the beverages are being transported for the retail licensee 
itself and not for another; 

(3) the vehicles in whi,ch the beverages are being t11ansported 
bear the name, address and license number of the licensee on 
each side of the vehicle; 

( 4) the transportation thereof is in accordance with rules and 
regulations of the board; 

(5) the appropriate tax stamps or crowns are affixed to the 
container,s. 

Therefore, if t.he foregoing .conditions are met, the Board may, by 
regulation, authorize retail licensees to transport malt and brewed 
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beverages from {hstributors' and importing distributors' ~are?ouses to 
their own licensed premises, without requiring a special hcense or 
permit for such purpose. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT X. Y AKOWICZ 

Solicitor General 

ROBERT P. KANE 

Attorney General 

OFFICIAL OPINION No. 76-14 

Crimes Code-Prohibited Ofjemive Weapom-Taser. 

1. The device known as the Taser is a prohibited offensive weapon under Section 
908 of the Crime·s Code. 18 Pa. C.S. § 908. 

Colonel James D. Barger 
Commissioner of P ennsylvania State Police 
H arrisburg, P ennsylvania 

D ear Colonel Barger: 

H a!'risburg, Pia. 17120 
May 24, 1976 

By your memorandum of :'.\fay 14, 1976, you have requested an 
opinion as to the use, sale, manufacture and possession within this 
Commonwealth of the devi,ce known as the Taser. The T aser, manu
factured by a California firm, T aser Systems, Inc., is composed of a 
plastic launcher approximately nine inches in overall length, a flash
light, and two 1cartridges whioh can be fired rapidly. Each cartridge 
contains two dal't-type projectiles, tipped witJh small barbs, attached 
to wfres at the side of each proj ectile. Behind the projectiles are ex
plosive .charges which are adivated when t he trigger is pressed. Upon 
deployment on t he target area pulsed low-amperage current of 50,000 
volts is carried to the darts by t he insulated wires. The recipient is 
immobilized by the current. 

The Crimes Code makes it a misdemeanor of the first degree to re
pair, sell or otherwise deal in, use or pross1e&s any offensjve weapon. 
18 Pa. C.S. § 908 (a). The term "offensive weapon" is defined at Section 
908(c) as follows: 

. . any bomb, grenade, mac·hine gun, sawed off shotgun, 
firearm specially made or specially a·dapted for concealment 
or silent d~sicharge , any bl~ckj_ack , sandbag, metal knuckles, 
dagger, kmfe, razor or cuttmg mstrument, the blade of which 
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is exposed in an automatic way by switch, push-button, spring 
mechani,sm, or otherwise, or other implement for the infliction 
of serious bodily injury which serves no common lawful pur
pose. 
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The Taser, a weapon which has only recently been marketed widely, 
is not specifically listed in § 908 ( c). The issue here, then, is whether 
the Taser is an "implement for the infliction of serious bodily injury 
which serves no common lawful purpose." 

Clearly, the Taser is capable of and intended for the infliction of 
serious bodily injury. When the weapon is activated and eleictri,cal 
current transmitted to a person of normal health, the nervous system 
is disrupted and the individual is .Jeft totally incapacitated for approxi
mately fifteen minutes or a longer period of time. Moreover, it is not 
unlikely that death or permanent, serious injury could be the result 
when the Taser is used against someone of less than ave:nage health 
and physical well-being. Thus, the fi rst element of the definition of an 
offensive weapon in § 908(c) is satisfied here. 

Even though § 908 is based on sections of the former Penal Code,1 
the second element of the definition of an offensive weapon, the phrase 
"serves no common lawful purpose," is derived from§ 5.07 of the Model 
Penal Code and has only recently been construed by Pennsylvania 
courts. In Commonwealth v. Gatto, 236 Pa. Superior Ct. 92, 344 A. 2d 
566 (1975), appellant had been convi.cted under § 908 for possession 
of a knife with a bla:de thirty inC'hes long. Ina,smuch as the blade was 
not "exposed in an iwtomatic way by switch, pushbutton, spring mech
anism, or otherwise . . ," the conv,iction could not stand unless the 
knife ,could be te·rmed "an implement for the infliction of serious bodily 
injury which serves no common lawful purpose." Because the knife 
was obviously capable of causing ·Severe harm, the issue before the 
Court was whether it had no common lawful purpose. As Judge Cer
cone observed for the unanimous Superior Court, the phrase "common 
lawful purpose" could be interpreted several ways: 

(1) it could be so sfoictly construed that no item would be 
prohibited by the phrase for, if one looks long enough, a com
mon lawful purpose could be found for everything, metal 
knuckles, for instance, could be used to crack walnuts; (2) it 
,could be so loosely construed that all items would be pro
hibited by the phrase; or (3) it could be given a reasonable 
common sense interpretation. 

Commonwealth v. Gatto, supra, 236 Pa. Superior Ct. at 97, 344 A. 2d at 
568. Selecting the third alternative, the Court concluded that the thirty 
inch knife was indeed a prohibited offensive weapon, and the judgment 
of sentence was affirmed. 

1. Act of June 24, 1939, P.L. 872, §§ 416, 417, 419, 629; 18 P .S. §§ 4416, 4417, 4419, 
4629 (repealed 1973). 
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In another opinion, the Superior Court has stated that § _908 deals 
with weapons having no peaceful purpose, whose on~y ~once1vable use 
is for purposes which our society has found to be .cnmmal. Comm~n
wealth v . Ponds, 236 Pa. Superior Ct. 107, 345 A. 2d 253 (1975) (m
operable sawed-off shotgun a prohibited offensive weapon). Both 
Ponds and Gatto emphasize that each ·Case under § 908 must turn on 
its particular facts since it is impossible to fashion a per se rule based 
on the term "common lawful purpose". See also Commonwealth v . 
Barton, 88 York 122 (1974) (knife with four inch blade not a pro
hibited offensive weapon). 

T'he Taser, like a .thirty inch kni.fe, meta.] knuckles, and a sawed-off 
shotgun, and unlike a butter knife, scissors, or a pack of razor blades, 
is ·capable of inflicting serious bod.ily injury and 'serves no common 
lawful purpose. Applying the reasoning of the Superior Court in Gatto 
and Ponds, we ·conclude, and you are so advised, that the Taser is a 
prohibited offensive weapon under § 908 of the Crimes Code. 

We note, in so advising you, that the Legislature may well, and 
should in our op.inion, address the problem of the Taser in the near 
future, by ·Specifically including a weapon suc·h as a Taser under the 
definition of prohibited offensive weapon or by otherwise stating publi.c 
policy with respect to suoh weapons in Pennsylvania. 

Sincerely yours, 

MICHAEL H. GARRETY 

Deputy Attorney General 

VINCENT X . Y AKOWICZ 
Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-15 

DeJ?artment of Environmental R esources-Rules of Criminal Procedure-Cita
tions-Summary Offenses-Police Officers. 

l. When a sta tute enforced by the D epartment of Em·ironmental R esources pro
v1d.es for summary criminal penalties, agents of the D epartment are required 
to mstitu te ·such summary proceedings by citation. 

2. Citatio.n au thority is n ot dependen t upon arrest power nor does citation 
authon ty grant the power to arres t. 

3 . The intent of Rule 51 of the Rules of Criminal Procedure is to vest a wide 
va riety of . enforcement officials with the authority to issue citations even 
t hough their poli ce powers may be limited . 

4. The '.:?,wei:s of D E R agents which place them in the category of "police 
office_i ~ a_ie of two general types: (a) the power to investigate without 
hmd1 ance , and (b ) the power to enforce by means of summary prosecution. 
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Honorable Maurice K. Goddard 
Secretary of Environmental R esources 
Harrisburg, Pennsylvania 

Dear Secretary Goddard: 

Hanrisburg, Pa. 17120 
J<Une 7, 1976 

You have r.equested an opinion as to whether field inspectors of the 
Department of Environmental Resources may institute 1summary crim
inal proceedings by the use of ·Citations for violations of the laws aid
ministered by the D epartment of Environmental Resources (DER). 
It is our opinion, and you are advised, that when a statute enfor.ced by 
the Department provides for summary criminal penalties, agents of the 
Department not only may but are required to institute 1suich summary 
proceedings by .citation. 

The power to initiate summary criminal proceedings for failure to 
.comply with any law is subj ect to .the procedures set forth in Chapter 
50 of the P ennsylvania Rules of Criminal Procedure. Specifi.cally, Rule 
51, effective September 1, 1975, sets forth the means for instituting 
proceedings in summary cases and Rule 51A (3) specifies the means of 
instituting summary proceedings for violations other than traffi.c and 
parking offenses. Pursuant to t·his Rule, all "police offJ.cers" must .in
stitute summary criminal proceedings by .citation rather than by com
plaint. Rule 51C defines a police officer: ". for the purpnse of this 
Rule, a police officer shall be limited to a person who has by law been 
given the powers of a police offi·cer when acting within the scope of his 
employment. When the police power given by law is limited, a person 
is a police officer for purposes of t.his Rule only when acting within the 
limits of such power." 

In order .to determine who 'is and who is not a pohce offi.cer for the 
purposes of the rule, it i·s helpful to look at the history of Rule 51, the 
comments to Rule 51, and the statutory aut·hority of DER's field in
spectors. Rule 51, as originally promulgated on September 18, 1973, 
effective J anuary 1, 1974, provided the means whereby poJi.ce officers 
·could institute summary proceedings by .citation or arrest without 
warrant. Rule 51C, as effective at that time, defined police officer as 
" ... a poli·ce offi.cer shall be limited to a member of the Pennsylvania 
State Police Force, a member of the police department aut.horized and 
operating under the authority of any political subdivision and any 
employee of the Commonwealth or a political subdivision having the 
powers of a police officer when acting within the &cope of his employ
ment." T·he comment to Rule 51C •clearly ex.eluded county detectives 
and other persons exercising police-type powers from the definition. 

On January 23, 1975, the previous version of Rule 51 was rescinded 
and a new Rule 51 was promulgated which, in Se.ct.ion C, defined a 
poli·ce officer as ". . for the purpose of this Rule, a police officer shall 
be limited to a person other than a constable who has by law been 
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given the powers of a police offi.cer when acting within th~ scope .of his 
employment." (See 5 Pa. B. 224.) However, before this ver~10~ of 
Rule 51 became effective, the rule was again ame.n~ed, and this time 
defined poli.ce officer as originally quoted in this opm10n .. (See 5 Pa. B., 
1829.) This amended version of Rule 51 became effective September 
1, 1975. The primary effects of the last amendment to Rule 51 were 
to modify the ·Comments to the rule and to expand on the rule's in
tended effect. Under the original Rule 51 (as effective January 1, 1974) 
the powers of arrest and citation were coextensive for those persons 
who came within the definition of police officer, and one who did not 
have the power of arrest did not have the power to issue citati(l'J'ls. 
However, the icurrent Rule 51 clearly indicates in Secition 51C and in 
the explanatory note that the power of arrest and the power to issue 
citations are not related. Citation authority is not dependent upon 
arrest power nor does citation authority grant the power to arrest. 

The intent of Rule 51, as amended, is to vest a wide variety of en
for·cement officials with the authority to issue citations even though 
their police powers may be limited. Heretofore, the procedure for 
instituting summary proiceedings varied, with different government 
officials instituting proceedings by different means for violations of the 
same istatute. We have previously characterized this situation as 
anomalous (see Opinion No. 26 of 1974) , and urged the Criminal 
Procedural Rules Committee to review the rules. Recognizing this 
anomaly, the Rules Committee has eliminated it by amending the rule 
to provide for a uniform procedure for instituting summary criminal 
proceedings to be used by all enforcement personnel. Thus, govern
ment enfor·cement officials charged with the power and duty to ad
minister and enforce various statutes and to use summary pro.ceedings 
as a means of enfor.cement are now required to initiate those proceed
ings by citation. 

It is necessiary, t.herefore, to examine the power::: of DER field in
speictors .to determine whether they possess the powers necessary to 
come within the definition of police offi.cer in Rule 51C. Keeping in 
mind that such police power need not be full and complete police 
powers, but may be limited powers, it appears that your personnel do 
fall within the ·category of offi.cials intended to be covered by the rule. 
The powers of DER agents w.hich pla.ce them in the category of "police 
officers" are of two genera.I types: (a) the power to investigate without 
hindrance; and (b) the power to enfor.ce by means of summary 
prosecution. 

T•he power to investigate .is derived from both general and specific 
statutory grants of power. Section 1917-A of the Administrative Code 
(71 P.S. § 510-17) provides that the D epartment of Environmental 
Resources ;" shall have the power and its duty shall be : 

.(1) to protect the people of this Commonwealth from unsan-
1ta~y ·c?nclitions and other nu:isances, including any condition 
wh10h is declared to be a nuisance by any Jaw administered 
by the D epartment; 
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(2) t-0 caus·e examinatioo to be made of nuisances or ques
tions affecting the security of life and health in any locality, 
and, for that purpose, without fee or hindrance to enter, ex
amine and survey all grounds, vehicles, apartments, buildings, 
and places, within the Commonwealth and a ll persons, au
thorized by the Department to enter, examine and survey such 
grounds, vehicles, apartments, buildings and plaices, shall have 
the powers and authority conferred by law upon constables; 

" 
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In addition to this general grant of power, which covers many situa
tions, there are also specific grants of power in the .statutes administered 
by the Department. For example, Section 4 of the Air Pollution Con
trol Act provides Departmental personnel with the power to: 

"(1) Enter any building, property, premises or place and in
spect any air contamination source . . ". 

Similar grants of investigative powers are contained in other statutes. 
For example, see Se0tions 5(d) (4) and 604 .of The Clean Streams Law 
(35 P.S. §§ 691.5(d) (4), 691.604); Sections 6(7), (9) and 9(5) of the 
Solid Waste Management Act (35 P .S. §§ 6006(7), (9) and 6009(5)); 
Section 10(8) of the Sewage Facilities Ad (35 P.S. § 750.10(8)); Sec
tion 8 of the Public Bathing Law (35 P.S. § 679) ; Section 15.3 (p) of 
the Surface Mining Conservation and Reclamation Act (52 P .S. § 
1396.15c {p)). Clearly, t•hen, DER agents have the authority to enter 
property and make the necessary investigations to assure compliance 
with those laws which the Department is responsible for enfor·cing. 

Supplementing the investigation powers is the power to enfor.ce by 
use of summary prosecutions. Pursuant to Section 1901-A of the Ad
ministrative Code (71 P .S. § 510-1) , DER is authorized to exercise 
the powers provided by law for the programs listed in Section 1901-A. 
When the statutes provide for summary prosecutions it naturally is 
within DER's power to institute the necessary proceedings. In addi
tion, the Air Pollution Control Act and Clean Streams Law a lso con
tain specific authority to institute prosecutions. (See 35 P.S. § 4004 (7) 
and 35 P .S. § 691.604.) Therefore, combining the power to institute 
criminal proceedings with the power to enter, inspect and investigate, 
it is clear that the Department's field inspectors possess suffi0ient police 
powers to bring them within the definition of "police offi.cer" as con
tained in Rule 51C. 

In rea0hing our conclusion, we are mindful oJ the intent Gf Rule 51 
to provide a uniform procedure for a wide variety of enforcement 
agents, including those with limited police powers. Again, it is useful 
to examine the comments to Rule 51. The comments cite examples of 
enforcement officials empowered to initiate proceedings by citation. 
These include building inspedors and other municipal code enforce
ment officials, truant officers and SPCA agents. While many of these 
officials possess specific statutory grants of arrest powers, other, such 
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as local enforcement agents, have more l,imited pohce powers. For 
examp1e, building inspectors, while not having arrest P?wers, are. au
thorized to enter, examine, inspect and institute prose.?ut10ns for v10l,a
tions of local housing codes. These powers are essentially the san;ie as 
those possessed by officers and agents of the Department of Environ
mental Resources. Thus, agents of the Department of Envir?m'!lental 
Resour,ces possess sufficient police powers to bring them w1thm tht"! 
scope of Rule 51 o,f the Rules of Criminal Procedure and, therefore, 
are required to institute 'summary criminal prnceedings by citation. 

To summarize, offi.cers ,and agents of the Department of Environ
mental R,esomces have the duty to administer the various statutes 
entrusted to the Department by Article XIX-A of the Administrative 
Code and are authorized to exercise the powers set forth in those acts. 
W·hen an ac;t authorizes the institution of summary •criminal proceed
ings as a means of enfor.cement, those proceedings must be instituted 
pursuant to the Rules of Criminal Procedure and specifically Rule 51. 
Since your personnel come witihin the definition of police offi.cer for the 
purposes of the Rule, they are required to institute summary proceed
ings by citation as set forth in Rule 51A (3) .1 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT X. YAKOWICZ 

Solicitor General 

ROBERT " p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-16 

Game Commission-Jurisdiction Over Commonwealth Contracts-Department of 
General Services. 

1. The D epartment of General Services has jurisdiction over construction and 
repair contracts funded in a Commonwealth budget which are in excess of 
twenty-five thousand dollars ($25,000) , and may enforce the rule'S and regula
tions provided for in the General Services Act in those contracts· over which 
General Services has jurisdiction. 

2. The General Services Act incorporates the Public Works Contractors' Bond 
Law and requires performance and payment bonds for every oontract awarded 
by General Services. 

3. The General. Services Act will affect Game Commission procedures involving 
land acqulS!t10n and eminent domain, but the Act will not operate to com
pletely exclude the Game Commission's powers in these areas. 

1. Th~ conditions of Rule 51A(3) (b) most closely reflect the circumstances under 
which your ag.ents operate and, therefore, the citation should be filed with an 
1ssumg authonLy rather than issued to the defendant. 
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Haflrisburg, Pia. 17120 
June 7, 1976 

Mr. Glen L. Bowers 
Executive Director 
Pennsylvania Game Commission 
Harrisburg, Pennsylvania 

Dear Mr. Bowers: 

We are in receipt of your request for an opinion ·Concerning the effect 
which the Act of July 22, 1975, P .L. 75, No. 45, will have on certain 
procedures of the Pennsylvania Game Commission. Spe.cifically you 
have asked; (1) what construction and repair contracts will now be 
controlled by General Services: (2) when the rules and regulations 
enumerated in the General Servi•ces Act will apply to Game Commis
sion contracts; (3) whether the Act will affect contract bond require
ments; ( 4) whether the Act will affect the Game Commission's 
authority to acquire land; and ( 5) how the Act will affect the Game 
Commission's powers of eminent domain. Our opinion is as follows: 

I. Construction and Repair Contracts 

Previously, the Game Commission was delegated certain responsi
bilities dealing with ·construction and repair projects undertaken 
through the Act 01f Jan. 19, 1968, P.L. (1967) 996, 32 P.S. § 5101, et 
seq., known as the Land and Water Conservation and Reclamation Ad. 
The Game Commission exercised these responsibilities pursuant to a 
Governor's Directive issued on May 27, 1968. The Directive, in turn, 
relied upon Attorney General's Opinion No. 277 of 1968. That Opinion 
dealt with the relationship between the Department of Property and 
Supplies and other agencies in the administration of proj ects under the 
Land and Water Conservation and Reclamation Ad. After acknowl
edging that under Section 2408 of t he Administrative Code of 1929, the 
Department of Property and Supplies generally controlled the contract 
procedures for the construction and repair of Commonwealth projects, 
the Opinion went on to state, 

"However, the authority conferred upon the Department of 
Property and Supplies must be exercised pursuant to the di
rection and reasonable control by your Department which has 
the necessary expertise in this specialized field." 

T•he Governor's Directive made use of this language to authorize the 
delegation of certain contract procedures to the Game Commission. 

The Act of July 22, 1975, P.L. 75, No. 45, has amended the Adminis
trative Code, including Section 2408. This change is reflected in the 
procedures for awarding contracts in the construction and repair of 
Commonwealth projects. 

Section 9(2) of the Arct gives General Services "exclusive authority 
over all construction of capital publi.c improvement projects . . . " Sec
tion 9 (3) authorizes General Services " [ t] o have exclusive authority 
over all Commonwealth repair projects .... " These two paragraphs 
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are new and do not replace any previous paragraphs of similar intent. 
In addition the General Assembly has authorized General Servi·ces to 
exer-cise all 1of the powers and duties which were previously performed 
by Property and Supplies and the General State Authority. Obviou~ly, 
the intent of the General Assembly was to grant General Services 
greater ·control over construction and repair projects than was per
mitted either Property and Supplies or the General State Authority. 
Reading the statute, one is •convinced that the General Assembly in
tended General Services to have complete control over the constil"uction 
and repair of certain projects undertaken by the Commonwealth. In 
instances of both cons•truction and repair projects, the Act states that 
General Servi.ces is to have "exclus.ive authority". Therefore, Attorney 
General's Opinion No. 277 of 1968, as it pertains to the Game Com
mission, is superseded insofar as it is inconsi•stent with the Act of July 
22, 1975, P.L. 75, No. 45. 

The new procedures to be followed by the Game Commission for the 
construction and repair of certain Commonwealth projects are to be 
found ,in the Act of July 22, 1975, P.L. 75, No. 45. However, it must 
be determined whether all construction and repair projects are affected 
by the Act ·and how the projects are affected. 

Section 9 of the Act enumerates the various powers of the Depart
ment of General Services and specifies the limits of those powers. With 
regards to ·construction projects, Section 9(2) of the Act provides that 
the Department of General Servi1ces shall have exclusive authority over 
all construction of capital public improvement projects passed in a 
Commonwealth Capital Budget or other legislation; excluding, how
ever, highway.s, bridges and other t ransportation facilities. Section 
9 ( 1) of the Act also gives the Department authority over new con
struction in excess of twenty-five thousand dollars ($25,000), which 
was theretofore exercised by the Department of Property and Supplies, 
or other Commonwealth departments. Reading Sections 9(2) and 9(1) 
together, it can be seen that the Legislature intended that General 
Services should ·control those construction projects authorized in any 
Commonwealth Capital Budget or other legislation, in excess of twenty
five thousand dollars ($25,000). 

In Section 9(5) , the Act explains what type of construction activities 
will be ·controlled by General Serv.ices, 

" ... all construction adivi ties which cost in excess of twenty
five thousand dollars ($25,000) , including all aspects of pro
ject management, design and construction, suoh as preplanning 
and estimating, legal and administrative services, planning, 
actual construction, repa·ir, alteration or addition to existing 
facilities." 

In the construction of a statute, where general words are followed by 
words of a partiocular and specific meaning, the general words s·hall be 
construed in light of the parti.cula.r and given the par.ticular effect. 
Paxon Maymar, Inc. v. Pennsylvania Liquor Control Board, 11 Pa. 
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Commonwealth Ct. 136, 312 A. 2d 115 (1973); 1 Pa. C.S. § 1933. 
Therefore, the particular specifically enumerated powers whiich follow 
the words "construction activ,ities" are the powers possessed by General 
Services. 

Turning to contracts for the repair of Commonwealth projects, a 
similar situation exists. Section 9 (3) of the Act defines the power of 
General Services over repair projects. 

"To have exclusive authority over all Commonwealth repair 
projects which cost in excess of twenty-five thousand dollars 
($25,000) funded by appropriations in the operating budget; 
excluding, however, highways, bridges, and other transporta
tion facilities." 

Further, Section 9 (1) of the Act provides that General Services shall 
have jurisdiction over repair projects in excess of twenty-five thol\.lSand 
dollars ($25,000) which were theretofore .completed by Property and 
Supplies or any other Commonwealth agency. 

In answer to your questions concerning the effe.ct the Act will have 
upon contract procedures involving the Game Commission, several 
changes will occur. The Department of General Services has jurisdic
tion over contracts for the construction of Commonwealth projects in 
excess of twenty-five thousand dollars ($25,000). Section 9·(5) of the 
Act specifi.cally enumerates the types of construction ,activities which 
General Services will control. Likewise, in ·Contracts involving the re
pair of Commonwealth projects, the Department of General Servi,ces 
has jurisdiction if the amount is in exicess of twenty-five thousand 
dollars ($25,000). If the construction or repair .contract is less than 
twenty-five thousand dollars ($25,000) then the procedures previously 
employed are in effect. 

II. Application of Rules and Regulations 

Section 9 (19) of the Act creates a committee for the selection of 
architects and engineers seeking contracts with the Commonwealth. 
The question arises as to the extent and nature of the authority of the 
selection committee. Section 9(19) admits to no limits on the extent 
of the committee's authority. However, it is Section 13 of the Act 
whioh places the committee's powers within a procedural framework 
and limits its authority, 

"Whenever the General Assembly has made an ·a,ppropriation 
or authorized borrowing under the act of July 20, 1968 (P.L. 
550, No. 217) , known as the "Capital F acilities Debt Enabling 
Act,'' .. . for the construction of a capital improvement, or for 
the repair or alteration of a capital improvement to be com
pleted by the Department of General Services, to cost more 
than twenty-five thousand dollars ($25,000), the following 
procedure shall apply . . . . " Act of July 22, 1975, P .L. 75, No. 
45, § 13. 
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Af.ter reading both Sections 9 and 13 o~ the A.ct,. it is clear that ~he 
General Assembly intended that the ,select~on comn::ntt.ee .w~uld exercise 
its powers in all cases where <;:ieneral S~rv1ces :has JUnsd1?t10n over the 
project. Therefore, the s~lect10n co~m1ttee will operate m the case of 
any construction or repair contract m ex.cess of twenty-five thousand 
dollars ($25,000). 

Section 13(5) of the Arct reads, 

"The department may make rules and regulations for the in
v,itation of proposals, submission of bids. . . . Provided, That 
such rules and regulations S'hall not confii.ct with t he require
ments of ·Competitive bidding." 

You 'have asked when the above rules and regulations, and, indeed 
all of the procedures spelled out in Section 13 of the Act, shall be ap
plied to the Game Commission. The question can best be answered 
by using the following approach. Section 13 of the Act reads "Proce
dure for Construction .. . Repairn or Alterations . ... " There.fore, 
Section 13 of the Act is primarily a procedural section. Its function 
is to detail the requirements to be followed once General Services has 
jurisdiction over a project. In order to determine when General Ser
vices has jurisdiction over a contract it is necessary to consult Section 
9 of the Act. This section delineates the jurisdi.ction of General Ser
vices, while Section 13 defines the procedures to be followed once Gen
eral Services ·has jurisdi.ction. T,he:refore, the rules and regulations of 
Section 13(5) apply whenever General Serv.i1c.es a.cquires jurisdiction 
over construction or repair contracts, a.s determined by Section 9 of 
the Act. T1he question of when General Services acquires jurisdiction 
has already been dealt with and need not be repeated. 

III. Bonding Requirements 

Turning to the issue of how the Act will affect contrnct bond require
ments, the prior law must first be examined. There are actually two 
bond requirements, each for a separate and distinct type of bond. The 
PubJi,c Works Contractors' Bond Law, Arct of December 20, 1967, P.L. 
869, 8 P.S. § 191 , et seq., requires a performance and payment bond in 
each Commonwealth contract whi·ch ex·ceeds five thousand dolla1'6 
($5,000). The Administrative Code, Section 2408(9), requires a lOo/o 
Surety Bond against defective materials and workmanship. 

First, dealing with the 10% surety against defective materials or 
workmanship , the General Serv.ices Act makes only one minor change 
in the prior law. Under the Act, it is the chief counse.] of the Depart
ment of General Servi.ces who will approve individual sureties, instead 
of the Department of Justice. Whenever General Servi1ces acquires 
jur!sdi.ction over the particular -contract, a surety bond must be 
dehvered to the Commonwealt-h in accordance with Section 13 (9) of 
the Act. Otherwise, the previous procedures of the Game Commission 
may continue. 
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The problem involving the performance and payment bond involves 
a different question. Section 13 (10) of the Act reads that no proposal 
for a contract can be considered unles,s aiccompanied by a ·Certified or 
bank check, and that within ten days of the award of the contract, the 
contractor must substitute a surety performance and payment bond. 
However , the PubJi.c Works Contractorn' Bond Law Act of December 
20, 1967, P .L. 869, 8 P.S. § 193, requires a performance and payment 
bond only if the contract is in excess of five thousand dollars ($5,000) . 
As previously indi1cated, Section 13 of the Act should be interpreted 
as a procedure section to implement the powers of the Department of 
General Services once it acquires jurisdidion over the project. When 
dealing with performance and payment bonds, the words "no proposal 
for any contract" should be interpreted as meaning no proposal for 
any contract over whioh General Services has jur,isdiction. Therefore, 
the performance and payment bond requirements delineated in Section 
13 (10) need be followed only when General Servi.ces acquires jurisdi1c
tion over the construction or repair contract through Section 9 of the 
Act. However, the Game Commisision should be cautioned that the 
General Services Act does not super.cede the Public Works Contractors' 
Bond Law in those cases where General Serv.ices has no authority over 
the contract. 

IV. Land Acquisition Proceedings 

You have also inquired as to whether the Department of General 
Services will take precedence over existing Game Commission pro-ce
dures involving land acquisition. The Act will cause certain changes 
in Game Commission procedures involving land acquisition, but will 
not operate to completely exclude t,he Game Commission from this area. 

Section 9 ( 4) of the Act permits General Servi·ces, 

" [ t] o acquire land in the name of the Commonwealth by pur
chase or eminent domain . . as the department may deem 
necessary for the proj ect as specifically authorized in a .capital 
budget or other legislation . . . . " 

The Act of June 3, 1937, P .L. 1225, 34 P.S. § 1311.901 also allows 
the Game Commission to acquire land suitable for its needs. However, 
the land acquisition authority granted by the General Services Act does 
not propose to be exclusive; it operates only for the acquisition of land 
for a project specifically authorized in a capital budget or other legis
lation. Therefore, the Game Commission is free to continue to acquire 
land on its own for projects other than those authorized in the capital 
budget or other legislation. In other words, if realty is to be aicquired 
for a project which has been specifrcally authorized in the capital 
budget or other budgetary legislation, then General Servi,ces shall ac
quire the land; if not, then the Game Commission is free to purchase 
the land. 
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V Eminent Domain Powers 

The final question deals with whether t~e. General Services Act. pre
cludes the Game Commission from exer·cismg the power of emment 
domain under the Eminent Domain Code of 1964. The Department of 
General Servi.ces in Section 11 of the Act is given the power "to pur
ohase or condemn land, with or without buildings thereon, for all 
projects." This reflects a ·change in the language from the power of 
eminent domain granted to Property and Supplies. However, this 
authority does not preempt the Game Commission's power of eminent 
domain. 

The Act of May 20, 1921, P.L. 984, 26 P.S. § 261, states that when
ever the Game Commission desires land for game purposes and a price 
cannot be agreed upon, or where the owner cannot be found, the Com
mission may acquire the land by condemnation. The A,ct of June 22, 
1964, P .L . 84, 26 P.S. § 1-101, et seq., known as the Eminent Domaiin 
Code, defines the procedures to be followed when condemning lands. 
The Code states that it " is not intended to enlarge or diminish the 
power of condemnation given by law to any condemnor'', 26 P.S. § 
1-303. Thus, the Act of June 22, 1964 continues the Game Commis
sion's eminent domain powers. 

Turning to the effect the General Services Act will have on the Game 
Commission's eminent domain power, it is clear that the statute does 
not preempt the Game Commission's ·condemnation authority. In fact 
Section 11 (f) states that, 

"'Dhe condemnation of land by the department hereunder shall 
be in the manner provided by the ·wet of June 22, 1964 known 
as the 'Eminent Domain Code'." 

Thus, the Ad incorporates by reference the Eminent Domain Code 
which, in turn, preserves the Game Commission's condemnation au
thority. 

VI. Conclusion 

In conclusion, it is our opinion, and you are hereby informed, that 
the General Services Act will affect and change certain procedures of 
the Game Commission. The Department of General Services will con
trol the awarding a nd operation of construction or repair contraicts, 
authorized in a Commonwealth budget, which are in excess of twenty
five thousand dollars ($25,000). The D epartment of General Services 
will a lso have t he authori ty to promulgate and enforce rules and regu
lations in those contracts over which it exercises jurisdiction. Further, 
t he Act will incorporate t he Public Works Contractors' Bond Law and 
will require performance and payment bonds for every contract within 
the jur.isdiiction of General Services. Finally, the Act will affect the 
procedures whi.ch the Game Commission must follow in order to ac
quire and condemn land. However, the Act wi!I not operate to com-
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pletely e~clude the Game Commission's land acquisition power and 
eminent domain authority. 

Very truly yours, 

BART J. DELUCA, JR. 

Deputy Attorney General 

VINCENT X. Y AKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-17 

Veterans' Preference in Public Employment-Hiring-Promotions. 

1. The 10 point preference to be accorded to veterans on promotion examinations 
wa:s declared unconstitutional in CommonweaUh ex rel. Maurer v. O'Neill, 
368 Pa. 369, 83 A. 2d 382 (1951) . 

2. The provision that veterans are to be marked or graded 15·% perfect bef.ore the 
quality or contents of their examinations are considered was declared uncon
stitutional in Commonwealth ex rel. Graham v . Schmid, 3·33 Pa. 568, 3 A. 2d 
701 (1938). 

3. The mere reenactment of these provisions in the Military Code, 51 Pa. C.S. 
§ 7101, et seq., does 11Jot reinvest these provision's with constitutionality and 
consequently they are still invalid. 

Hon. William H. Wilcox 
Secretary of Community Affairs 
Harrisburg, Pa. 

Mr. Richard A. Rosenberry 
Executive Director 
Pa. Civil Service Commission 
Harrisburg, Pa. 

Dear Messrs. Wilcox and Rosenberry: 

Harn-isburg, Pa. 17120 
June 15, 1976 

We have received a request for a clarification of the Veterans' 
Preference, Chapter 71 of the Military Code, Act of August 1, 1975, 
P.L. 233 (No. 92) , 51 Pa. C.S. § 7101 , et seq., whi·ch became effe·ctive 
January 1, 1976. Specifically, we have been asked under what circum
stances veterans may receive point preference in c·ivil service examina
tions. You are hereby advised that the 10 point preference contained 
in the Code is to be accorded for employment examinations not promo
tion examinations, and that no preference may be ~corded veterans 
until after the examinations are graded and the veteran hais ac.hieved 
a passing score. 
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Chapter 71 of the Military Code .is, by it~ ter!lls, the. exiClusive law 
in Pennsylvania granting preference ~o soldiers m appomtment to, .or 
promotion in, public employment with the C~mmonwealt~ and its 
political subdivisions. 5~ P a. C.S . § y109. This Code ·codified, ~nd 
was derived from, prevrnus veterans preference •statutes. Sect10n 
7103 (a), "AcMitional points in grading Civil Service examinations
Commonwealth examinations,'' is derived from the Act of May 22, 
1945, P.L. 837, 51 P.S. § 49.2.3 (repealed) and Section 7103(b), "Addi
t ional points in grading Civil Service examinations-Municipal ex
aminations," is derived ifrom the Act of May 11, 1923, P.L. 203, 51 
P.S. § 486 (repealed) .1 A portion of 51 P.S. § 492.3 and of the Act 
of June 23, 1931, P.L. 932, Art. XLIV (repealed), the operative provi
sions of whioh ·are identi1cal to those of the repealed Act of 1923, 51 
P.S. § 486,2 were dee.Jared unconstitutional by the Pennsylvania Su
preme Court. 

In Commonwealth ex rel. Maurer v. O'Neill, 368 P.a. 369, 83 A. 2d 
382 (1951), the Supreme Court, held that 51 P.S. § 492.3 was un
reasonable and dass legislation insofar as it attempted to grant vet
erans a 10 point preference on promotion examinations. The Court, 
while allowing that a preference in hiring examinations for veterans 
may be legal, held tha.t such a preference in a promotion examination 
overstated the value of military training and "goes beyond the scope 
of the actual advantages gained in such service." 

In Commonwealth ex rel. Graham v. Schmid, 333 Pa. 568, 3 A. 2d 
701 (1938), the Court reviewed those provisions of a former veterans' 
preference aict, reenacted in the present Code as § 7103 (b), which pro
vided that veterans were to be "marked or graded fifteen per cent,um 
perfect <before the quality or contents of the e~amination shall be con-

1. Proposed Military Code with Source Note and Comments, Joint State Govern
ment Commission, May, 1975. 

2. 51 P.S. § 486 provided: When any such person shall take any examination for 
appointment or pnomotion in the civil service of any of the various municipal 
agencies within this Commonwealt.h, as required by any existing law or any law 
which may hereafter be enacted, such person's examination shall be marked or 
graded fift een per centum perfect before the quali ty or contents of the ex
amination shall be considered. When the examination of any such person is 
completed and graded, such grading or percentage as the examination merits 
shall be added to the aforesaid fifteen per centmn1 and such total mark or 
grade shall represent the final grade or classification of such person and shall 
determine hi.s or her order of standing on the eligible li.st. Act of May 11, 1923, 
P.L. 203, No. 150, § 2. 

Act of June 23, 1931, P .L. 932, art. XLIV provided: When any person who waE 
·engaged in the military or naval service of the United States during any war 
in which the United States engaged, and has an honorable discharge therefrom. 
shall take any examination for appointment or promotion , his examinati•on shall 
be marked or graded fifteen per centum perfecl before the quality or contenlb 
of the ~xamination shall be considered. When the examination of any such 
person is completed and graded, such grading or percentage as the examination 
merits shall be added to the aforesaid fifteen per centum, and such total mark 
or grade shall represent the final grade or classification of such person and shall 
determine hi.s or her order of standing on the eligible list. 

Emphasized portions of the above two statutes are identical. 
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sidered." After upholding the validity of veterans' preferences in gen
eral, the Supreme Court stated (333 Pa. at 579-80, 3 A. 2d at 706-707): 

A provision granting veterans a lower pass,ing grade t han other 
candidates, or, what is an equivalent provision, a credit to 
veterans of a specific number of points aiding them in passing 
an examination, i·s in parity with exemption from examination; 
these provisions will be held unconstitutional as not providing 
a reasonable relation between the value of military training 
and its appraisal in public employment. They give undue 
weight to military service and violate tihe constitutional pro
visions against class legislation and special privilege. 

* * * 
We do not hold that no credit can be given to v€terans who 
have passed examinations in addition to the preferenc€ when 
on the eligible list, but the present grading is given to those 
who do not pass the examination . . The preference feature 
is otherwise sustained as constitutional, while the 15% pro
vision is held illegal. (Emphasis in the or.iginal.) 

This principle, that a credit to veterans of points to aid them in 
passing civil servirce examinations is unconstitutional, was reaffirmed 
by the Supreme Court in Carney v. Lowe, 336 Pa. 289, 9 A. 2d 418 
(1939). The Court there held again that a veterans' preference was 
"unconstitutional if it permitted veterans to qualify under less rigorous 
standards than those prescribed for other appli,cants." 336 Pa. at 293, 
9 A. 2d at 420. 

Does the Legislature's reenactment of these two sections, previously 
declared unconstitutional by the Supreme Court, have the effect of 
giving them new validity? Simply put, no. It is established beyond 
peradventure that the Legislature cannot make constitutional that 
whioh has been judicially declared unconstitutional merely by re
pa&sage. "The bare legislative reenactment of an unconstitutional 
statute ·cannot serve to invest the statute with constitutionality." 73 
Am. Jur. 2d, Statutes, § 342. Such reenactment by the Legislature is 
subject to the same objections which caused the Supreme Court to 
invalidate the former statutes. 

The Statutory Construction Act of 1972, provides "that when a court 
of last resort ha,s constmed the language used in a statute, the General 
Assembly in subsequent statutes on the same subject matter intends 
the same construction to be placed upon such language." 1 Pa. C.S. 
§ 1922 ( 4). Thus, reenactment continues the prior law, including all 
judi,cial construction thereof. Consequently, the two provisions in 
question are still unconstitutional. See In re Estate of Lock, 431 Pa. 
251, 244 A. 2d 677 (1968); In re Buhl's Estate, 300 Pa. 29, 150 A. 86 
(1930). 

In conclusion, it is our opinion, and you are hereby advised, that 
Section 7103 (a) of the Military Code, providing a 10 point preference 
to veterans who successfully pass an examination, is invalid as applied 
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to promotion examinations and is n~t to be followed .. ~oreover, i~ is 
our opinion, and you are hereby !1dv1sed'. that the prov1s10n of Sec~10n 
7103(b) of the Military Code, whwh provides that a veteran's examma
tion "shall be marked or graded fifteen per centum perfect before the 
quality or contents_ of the examinati_o~ shall be cons,id~r~d,'' is ~n
constitutional and is not to be adm1mstered. Any add1t10nal pomt 
preference in the administration of veterans' preference must be given 
after the examinations are gra<led and the veteran has aohieved a 
passing .score. 

Sincerely yours, 

ROBERT p . VOGEL 

Deputy Attorney General 

VINCENT X. Y AKOWICZ 
Solicitor General 

ROBERT P. KANE 

Attorney General 

OFFICIAL OPINION No. 76-18 

Nursing Homes-Reorganization Plan No. 3 of 1975-Department of Public Wel
fare-Department of Health-Social Security Act-Medicaid. 

1. By Reorganization Plan No . 3 of 1975 the actual issuance of nursing home pro
vider agreements under the Medicaid program was transferred to the Depart
ment of Health while supervision of this function remains in the Department 
of Public Welfare. 

2. To retain its status as tthe Single State Agency in compliance with the Social 
Security Act, the Department of Public Welfare may either administer or 
supervise the administration of the plan for medicaid assistance; that is, it 
may either perform the actual requirements of the program, or it may delegate 
this to some other entity as long as it retains supervisory cont11ol over the 
delegated activities. 

3. The Department of Public Welfare's supervisory responsibilities in the nursing 
home area will continue to include the authority for exercising administrative 
discretion in the supervision of the issuance and certification process and the 
authority to set the policies, rules and regulations for these procedures. 

Honorable Leonard Bachman, M.D. 
Secretary ,of Health 
Hanisburg, P ennsylvania 

Honorable Frank S. Beal 
Secretary of Public Welfare 
Harrisburg, Pennsylvania 

D ear Secretary Bachman and Secretary Beal: 

Har-risburg, p ,a. 17120 
June 15, 1976 

We have been requested for an opinion as to whether Reorganization 
Plan No. 3 of 1975 effected a transfer from the Department of Public 
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Welfare to the Department 01f Health of the function of the issuance 
of nursing home provider agreements in connection with the federally
funded Medicaid program. It is our opinion, and you are advised, that 
the actual issuance of nursing home provider agreements under the 
Medicaid program was transferred to the Department of Health, while 
supervision of this function remains in the Department of Publi.c Wel
fare.* 

On June 23, 1975, Governor Milton J . Shapp submitted to the Legis
lature Reorganization Plan No. 3 providing for the transfer, among 
other things, of certain responsibihties for nursing home licensing and 
certification from the Department of Public Welfare to the Depart
ment of Health. This was authorized by the Reorganiz·ation Act of 
1955, Act of April 7, 1955, P .L. 23, 71 P.S. §§ 750-1 , et seq. The 
Governor's transmittal message to the Legislature stated that he had 
determined, after investigation, that the proposed transfer "will en
hance the efficient operations of government." The Governor further 
stated that the Department of Health was better equipped to handle 
these responsibilities. Journail of the Senate, Vol. 1, No. 36, 460 (1975); 
Journal of the House, Vol. 1, No. 52, 1656 ( 1975). Reorganization Plan 
No. 3 became .effective on September 1, 1975 (71 P.S. § 756-3). 

Section 2 of the Reorganization Plan provides as follows: 

"The functions, powers and duhes of the Department of Public 
Welfare as set fortJh in Articles II, IV, IX, and X, Act of June 
13, 1967 (P.L. 31, No. 21), known as the "Public Welfare 
Code," with regard to t·he Social Security Act, insofar as it 
applies to skilled nursing homes' and intel'medi.ate care nurs
ing homes' provider agreement certification and issuance, 
except those powers necessary for the Department of Public 
Welfare to retain i ts status as the Single State Agency in com
pliance with the Social Security Act, are hereby transferred 
to the Department of Health. " (71 P .S. § 756-3). (Emphasi1s 
added.) 

This section transferred certain duties of the Department of Public 
Welfare in connection with Title XIX of the Social Security Act. Title 
XIX provides for the funding by the F ederal government of the State
aidministered Medicaid program, a program prov.iding for payment of 
medical expenses for the poor. Among the medical expenses paid by 
Medicaid are those for intermediate care and skilled nursing homes. 
To receive payment for servi•ces provided to a Medicaid beneficiary, a 
nursing home must be certified by the State as meeting the minimum 
eligibility standards and it must have a current contract with the State 
to provide Medicaid services. The contract to provide Medicaid ser
vices is called the "provider agreement." 

The transfer effected by the Reorganization Pfan was limited to all 
" functions, powers and duties of the Department of Publi.c Welfare" 

*Editor's note: This opinion was overruled by Opinion No. 76-32, infra. 
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as to "provider agreement certifkation and issuance, except those 
powern necessary for the Depart_ment of _Public _Welfare t? retain _its 
status as the Single State Agency m comphance with the SoClal Secunty 
Act .. . . " Because of 1Jhis language it is necessary to determine what 
powers the Department of Public Welfare must retain in order to 
maintain its status as the Single State Agency. 

The applicable section of the Social Security Act which sets forth 
the requirements a State must meet in order to receive Federal financial 
parti·cipation in its Medi1caid program, contains the following provision: 

"State plans for medical assistance-Contents 

(a) A State plan for medical assistance must-- .. . 

(5) ... provide for the establishment or designation of a 
Single State Agency to administer or to supervise the adminis
tration of the plan .... " 42 U.S.C. § 1396a (Emphasis added.) 

The regulation promulgated to supplement thi·s provision provides, 

"Section 205.100, Single State Agency. 

(a) State Plan 11equirements. A state plan under title ... 
XIX of the Social Security Act must: 

(i) provide for the establishment or designation of a Single 
State Agency with authority to administer or supervise the 
administration of the plan." 

The statute and the regulation make i·t clear that the Single State 
Agency may either administer or supervise the administration oif t,he 
plan; that is, it may either perform the adual requirements of the 
program or it may delegate this to some other entity as long as it 
retains supervisory control over the delegated activities. This con
clusion is 1confirmed not only by the plain meaning of the statute and 
regulation, but also by subsection (b) of the regulation which details 
the standards for maintaining supervisory control when the Single 
State Agency delegates certain of the activities to other entities, 45 
CFR § 205.100(-b) . In addition, this conclusion is supported by the 
legislative history of the statutory provision. Prior to the 1973 amend
ments to t ·he Socia·! Security Act, this sect-ion had required that a "state 
plan for medical assistance . . provide for the establishment or desig
nation of a Single State Agency to admini.ster the plan." Title XIX, 
§ 1902, as added July 30, 1965, Pub. L. 89-97, as amended, 42 U.S.C. 
§ 1396a(a) (5) (1973). In 1973, the_p~·ovision was amended to provide 
for the Singloe State Agency to admmister or supervise the administra
tion of the plan. 42 U.S.C. § 1396a(a) (5). 

Furth~r confirmati?n of th_is condusion can be found in a Report en 
the Audit of the Medwal Assistance Program admini·stered by the State 
of Delaware, C.C.H. Medicare and Medicaid Guide 1f 14,759.81. In 
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that report, the Department of Health, Education and Welfare found 
that the failure of the Delaware Department of Public Welfare, the 
Single State Agency, to exercise supervisory control over the Delaware 
Blind Commission, to which it had delegated the actual provision of 
services under the Medi·caid program, was a violation of the Single 
State Agency requirement. The violation was based upon the failure 
to exercise supervision, not upon the fact that there was a delegation 
of the carrying out of the various program aictivities. 

Applying these principles to Reorganization Plan No. 3, it is our 
opinion that the plan transfers to the Department of Health the actual 
operation of the nursing home program, while retaining in the Depart
ment of Public Welfare supervisory responsibilities. Actual operation 
of both issuance and certification is transferr•ed to the Department af 
Health, while supervisory responsibility remains with the Welfare 
Department. 

The mast important consequence of the Single State Agency require
ment is that there exists for Federal purposes, a clearly identifiable 
unit within the structure of the State government which must be a.c
countable to the Federal agency. This permits the Federal agency, in 
orde:r to discharge its responsibility, to know who is in a supervisory 
capacity to car·ry out the federally assisted program. By Reorganiza
tion Plan No. 3, this concept has been retained. 

In reaching our conclusion we are not unmindful of the existence of 
several regulations that make reference to the execution of an agree
ment with the Single State Agency. See 45 CFR §§ 249.lO(b) (4) (i) (B) , 
249.10(b)(15)(i)(E), 249.33(a)(l), 249.33(a)(2) and 249.33(a)(6). 
Since these provisions do not deal with the criteria for a Single State 
Agency but rather deal with other aspects of the Medi·caid program, 
it i·s evident that the references to an agreement with the Single State 
Agency are descriptive rather than operative; that is, they should not 
be construed as requiring that the Single State Agency perform the 
administrative function of executing the provider agreements. Con
sequently, we find that these indirect references were not intended to 
modify the clear meaning of the statute and regulation dealing with 
the duties of a Single State Agency which permit a separation of the 
supervisory and administrative functions. 

Having determined that Reorganization Plan No. 3 transfers to the 
Health Department the actual operation of the nursing home provider 
agreement certifi.cation and issuance function, it is appropriate to give 
some guidance as to the functions retained by the Welfare Depart
ment. The pertinent regulation, 45 CFR § 205.lOO(b), contains the 
conditions for implementing the Single State Agency requirement. 
Pursuant to this regulation, the Department of Public Welfare's super
visory responsibilities in the nursing home area will continue to include 
the authority for exeT'cising administrative di·scretion in the supervision 
of the issuance and .certifi,cation process and the authority to set the 
policies, rules and regulations for these procedures. Accordingly, the 
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Department of Publi,c Welfare and t~e Departmen~ of Health shoul<l 
promptly develop procedures for meetmg t~ese requirements for super
visory control by the Department of Pubhc Welfare. 

The pertinent regulations, 45 CFR § 205.lOO(a) (ii), also require 
that the Attorney General certify that the Single State Agency has 
the authority to administer or supervise the administration of the 
plan. This letter will constitute the requisite certifi.cation to the effect 
that the Department of Public Welfare ·continues to have the authority 
as required by 42 U.S.C. § 1396a(a) (5) and tihe regulation, 45 CFR 
§ 205.100, and that Reorganization Plan No. 3 as interpreted by this 
opinion is consistent with these requirements. 

We are aware that the Governor submitted on September 17, 1975 
a request for a waiver of the Single State Agency requirement pursuant 
to tihe Intergovernmental Cooperation Act of 1968, 42 U.S.C. §§ 4201-
4214. However, we have subsequently been advised that the waiver 
request ,has been suspended and that the Department of Public Welfare 
is now prepared to exercise supervisory ·control over the program. 

In conclusion, it is our opinion that the administration of the pro
vider agreement issuance function for the Medi·caid program has been 
transferred to ,the Department of Health by Reorganization Plan No. 
3, and that the supervi,sion thereof is a function retained by the De
partment of Public Welfare.1 

Very truly yours, 

W. W. ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-19 

Stale Council of Civil Defense-Township Supervisors-Second Class Township 
Code. 

1. Township supervisors are ineligible under the Second Class Township Code to 
serve as local ci,·il defense directors where the civil defense district is an agency, 
board or commission of the township. 

1. We have .been advised that the .actual t ransfer to the H ealth D epartment of 
th~ funct10n of issuance of provider agreements has not yet occurred pending 
this opm10n. By reason of the conclus10n reached herein the tran•fer of 
activities should be implemented in the near future. ' ' 
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Harrisburg, P.a. 17120 
June 16, 1976 

Craig A. Williamson, Acting Director 
State Council of Civil Defense 
Harrisburg, Pennsylvania 

Dear Mr. Williamson: 

You have requested our opinion as to whether township supervisors 
may serve as duly appointed local civil defense directors. It is our 
opinion, and you are hereby advised, that supe:rvi,sors may not hold 
suoh appointive office where the jurisdiction of the lo.cal civil defense 
district is coterminous with the township being served. 

Section 410 of the Second Class Township Code, 53 P.S. § 65410, 
provides, in part, " . .. no supervisor ~hall at the same* time hold any 
other elective or appointive township offioe or position other than 
township roadmaster or secretary-treasurer." Therefore, no supervisor 
may simultaneously serve as a local civil defense director where the 
civil defense director is a township offi1ce or position. 

The relationship between a political subdivision and the local civil 
defense council is determined pursuant to The Act of March 19, 1951, 
P.L. 42, § 3, 35 P.S. § 1909. That section reads, in part: 

"Where the jurisdidion of the local or district council of civil 
defense is coterminous with the political subdivision making 
an appropriation for the payment of the expenses of the local 
or distriict council of civil ddense, such local or district oouncil 
of civil defense shall be an agency, board or -commission of the 
political subdivision, subject to all of the laws governing ... 
the employment of persons .... " 

We have been advised that in the great major.ity of cases in Penn
sylvania, local ·civil defense districts are coterminous with political sub
divisions. Further, such civil defense councils are financed throug.h 
local government appropriations. Thus, in most instanc·es, township 
commissioners wi·ll not be eligible for appointment as local ·civil defense 
directors. 

It is our opinion, and you are hereby advised, that township super
visors are ineligible under Section 410 of the Second Class Township 
Code to serve a,s local civil defense directors where the civil defense 
district is an agency, board or commission of the township. 

Very truly yours, 
w. w. ANDERSON 

Deputy Attorney· General 
VINCENT x. YAKOWICZ 

Solicitor General 
ROBERT p . KANE 

Attorney General 
*Editor's note: The Act of July 16, 1975, P .L. 73 (No. 43) erroneously omitted 
the word "same" which is therefore omitted in the 1977-1978 Supplement to 
Purdon's Pennsylvania Statutes . .\nnotated. 
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OFFICIAL OPINION No. 76-20 

Incompatible Offices-Board of School Directors-Secretary of School Board
Earned Income Tax Officer. 

1. The positions of earned income tax officer and secretary of a board of school 
directors are not incompatible positions under the Public School Code when 
the secretary is not an elected member of the board of school directors. 

Honorable John C. Pittenger 
Secretary of Education 
Harrisburg, Pennsylvania 

Dear Secretary Pittenger: 

HaHisburg, P'a. 17120 
July 1, 1976 

A board of school directors rhas appointed its secretary, who is not 
an elected member of the Src.hool board, to the position of earned income 
tax offi,cer. The board was cited in a sc,hool board audit report prepared 
by the D epartment of Auditor General for appointing its secretary to 
serve as the earned income tax officer because the Auditor General 
considered these positions to be incompa·tible under Section 433 of the 
Public School Code orf 1949, P .L. 30, as am€nded, 24 P .S. § 4-433. 

As a result of the school board's failure to comply with the Auditor 
General's recommendation to choose another earned income tax officer, 
you have asked our opinion as to whether the position of a secretary 
of a board of school directors, who is not an elected member of the 
school board, is incompatible with the position of an earned income 
tax officer. You are advised that the two positions are not statutorily 
incompatible undeT the PubJ.i·c Sohool Code. In Section 322 of the 
Public School Code, as amended, 24 P.S. § 3-322, the Pennsylvania 
Legislature has enumerated those offices which ar€ incompatible with 
the position of school director. Under Section 322, the office of tax 
officer is statutorily incompatible with the office of school director. 
Thus, a 1secretary who is an elected school director may not also be a 
tax offi.oer. This statutory prohibition, however, is inapplicable when 
the secretary is not a school director. Therefore, in S·chool districts 
where the secretary is not a member of the school board, Section 322 
does not declare the positions of secretary and tax officer to be in
compatible. It is our position a nd you are so advised, that since the 
Legislature has not declared the two positions to be incompatible, the 
Office of the Attorney Gen€rnl cannot declare these offices to be in
compatible. 

The Attorney General cannot do so because the Pennsylvania Su
preme Cour.t has concluded that Article VI, § 2 of the Constitution of 
Pennsylvama grants e)\jclusive authority to th€ Leaislature to decide 
which offices are incompatible. Commonwealth ex

0 

rel .. Waychoff v. 
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Tekavec, 456 Pa. 521, 319 A. 2d 1 (1974) ; Commonwealth ex rel. Fox 
v. Swing, 409 Pa. 241, 186 A. 2d 24 (1962); and Commonwealth ex rel. 
Schermer v. Franek, 311 Pa. 341, 166 A. 878 (1933) .1 Article VI, §2, 
of the Constitution of Pennsylvania provides: 

No member of Congress from this State, nor any person hold
ing or exer.cising any office or appointment of trust or profit 
under the United States, shall at the same time hold or exer.cise 
any office in this State to which a salary, fees or perquisites 
shall be att&ched. The General Assembly may by law declare 
what offices are incompatible. (Emphasis added.) 

The Pennsylvania Supreme Court, in Commonwealth ex rel Fox v. 
Swing, supra, stated that the word "may" in this ·context is used in a 
mandatory, not a permissive sense; therefore, the Legi.slature po-ssesses 
the e~clusive authority to determine what offi.ces are incompatible. 
Further, the court .concluded that the inherent power of the courts of 
common law to hold offices incompatible was completely abrogated by 
Article VI, § 2 of the Pennsylvania Constitution. 

Although the two positions are not statutorily incompatible under 
the Public School Code, we believe that appointing an individual to 
simultaneously hold both offi.ces eliminates a valuable and necessary 
check on the activities of the tax officer. Under the law, the tax officer 
has the duty to make a written statement to the secretary ea·oh month, 
setting forth the "names of taxabJ.es, the amount collected from each, 
along with discounts granted or penalties applied, if any, and the total 
amount of taxes received, discounts granted and penalties applied." 
72 P.S. § 5511.25. The secretary has the power and duty to report the 
statement of the school tax offi.cer's a>ccounts to the board and to keep 
a ·correct account with t·he tax officer. 24 P.S. § 4-433 (7). As such, it 
would appear that the secretary would be in a position to discover 
negligent and/or criminal mishandling of the school di·strict funds on 
the part of a tax officer and to report such mishandling to the board 
of school directors. Thus, if a board of school directors chooses to 
appoint as its tax offi.cer its secretary who is not an elected board mem-

I. Prior to the Supreme Court Decision in Commonwealth ex rel. Fox v. Swing, 
a number of lower courts used a public policy rationale to declare public 
offices incompatible. See Packrall v. Lane, 38 Wash. 193 (1958); In re Monroe 
County Auditors' Report, 84 D. & C. 278 (1951); Johnston v. Hennan, 68 Pa. 
Superior Ct. 45 (1917). 

In Swing, the Court stated (409 Pa. at 246, 186 A. 2d at 26): 

It is also argued that this Court has entertained jurisdiction in other 
instances wherein the incompatibility of public offices was involved. 
While this i·s true, the cases cited are inapposite. In not a single in
stance was the matter of oommon law incompatibility in issue. In 
some instances, the cases involved the constitutional prohibition con
tained in the first sentence of Article XII. Section 2 [Now Article VI, 
§ 2] of the Constitution. In others, the facts involved misconduct in 
office by a public official. 
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her, the school directors are placing themselves in a situation where 
they have a greater burden to carefully review the records of the tax 
officer. 

In li~ht of the fact that we believe that the practice of having the 
secretary simultaneously serve as wage tax officer eliminates an im
portant c·heck on possible mismanagement of s·chool funds by a wage 
tax officer, we recommend that your office draft legislation to correct 
the ·current law. Our office stands ready to assist you in drafting such 
legislation. 

Very truly yours, 

LILLIAN B. GASKIN 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-21 

State Treasurer-Payment of R equisitions for Federal Funds-Pennsylvania Con
stitution1 Article III, § 24-United States Constitution, Supremacy and Contract 
Clauses. 

l. Article III, § 24 of the Pennsylvania Constitution only applies to monies raised 
by the Commonwealth's taxing powers and does not embrace Federal funds, 
which are funds appmpriated by the Federal Government and allocated by 
Federal officials and agencies to Commonwealth officials and agencies for ex
penditure in fur therance of Federal programs in which the Commonwealth is 
participating. 

2. The enactment by the General Assembly of Act No. 117 of 1976 and the 
Federal Augmentation Appropriation Act of 1976 contravenes the constitu
tional doctrine of separation of powers embodied in the Pennsylvania Con
stitution and must therefore be con·strued as unenforceable. 

3. The passage of these Acts by the General Assembly also contravenes the 
Supremacy C lause of Article VI of the United States Constitution, the Contract 
C lauses of the P enll'sylrnnia and United States Constitutions and the Federal 
laws and regulations pursuant to which Federal funds are ~ppropriated and 
allocated to the Commonwealth. 

4. The State Treasurer is advised and requested to honor the requisitions for 
Federal funds presented by all proper officials and agencies of the Common
wealth, regardless of whether such funds have been appropriated by the Gen
eral Assembly. 
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Honorable Grace M. Sloan 
State Treasurer 
Harrisburg, Pennsylvania 

Dear Mrs. Sloan: 

Hal'risburg, P'a. 17120 
July 1, 1976 

The en31ctment* by the General Assembly, over the Governor's veto, 
of Senate Bill 1542, Printer's No. 2068 (Act No. 117 of 1976),1 and 
its enactment of the Federal Augmentation Appropriation Act of 1976 
(Act No. 17-A of 1976) raise fundamental questions regarding the 
scope of the Legislature's fiscal powers given the inherent limitations 
on that authority and the separation of powers between the Legislative 
and Executive branches of government in the Pennsylvania Constitu
tion, and in light of the Supremacy and Contract Claus·es of the United 
States Constitution. For the reasons which follow, it is our opinion, 
and you are hereby advised, that tihe aforementioned Acts are nullities 
and of no legal effect, and that you should honor all requisitions sub
mitted by proper state officials for Federal funds appropriated and 
allocated to the Commonwealth pursuant to Acts of Congress, regard
less of whether or not such funds were appropriated by the General 
Assembly. 

Act No. 117 of 1976 specifically prohibits the State Treasurer from 
issuing any warrant for requisitioned funds either derived from Federal 
funds or to be used as matching funds to Federal funds unless suoh 
Federal funds have been specifically appropriated by an Art of the 
General Assembly. The Federal Augmentation Appropriation Act of 
1976 purports to satisfy this requirement and appropriate Federal funds 
for the multitude of Federally funded programs engaged in by the 
Commonwealth of Pennsylvania, although the Act itself either omits 
entirely or underfunds numerous such programs. However, even if aill 
t.hese programs wer•e completely funded, Act No. 117 of 1976 and the 
Appropriation Act would contravene various provisions of the Penn
sylvania and United States Constitutions. 

The basis for these Acts and the Legislature's asserted control over 
Federal funds lies in Article III, § 24 of the Pennsylvania Constitution, 
which provides, inter alia: 

*Editor's note: In Shapp v. Sloan, 27 P a. Commonwealth Ct. 312, 367 A. 2d 
791 (1976), the Commonwealth Court upheld the constitutionality of Act Nos. 
117 and 17-A of 1976, holding that Article III, § 24 of the Pennsylvania Con
stitution empowers the General Assembly t o allocate Federal Funds for expendi
ture by Commonwealth agencies. The Court also held that these acts do not 
violate the Supremacy or Contract Clauses of the United States Constitution 
and are consistent with federal law. An appeal was taken to the Pennsylvania 
Supreme Court, which heard argument on J anuary 2-0, 1977._ _At the time this 
volume is being printed , the Court has not yet rendered a dec1s10n. 

1. Senate Bill No. 1542, P .N. 2068, was passed by the General Assembly -on June 
22, 1976, vetoed by Governor Shapp on June 28, 1976, and passed 'over the 
Governor's veto on June 29, 1976. 
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"No money shall be paid out of the treas~ry, except on appro
pr.iations made by law and on warrant issued by t he proper 
officers. . . . " 

There is no doubt that State legislative authority is paramount ove.r 
state funds, subj,ect only to ,constitutional limitations. See Common
wealth ex rel. Schnader v. Liveright, 308 Pa. 35, 161 A. 697 (1932); 
Leahey v .. Farrell, 3·62 P.a. 52, 66 A. 2d 577 (1949). This broad legis
lative .power, however, does not extend to Federal monies-only to 
state moni,es, since the Legislature, with resped to its power to ap
propr.iate, is ,only "supreme within the limits of the revenue and moneys 
at its disposal''. Commonwealth ex rel. Schnader v. Liveright, supra 
at 67, 161 A. at 707. (Emphasis supplied.) 

Interpreting a ·constitutional provision similar to Pennsylvania',s, the 
Supreme Court of Arkansas stated that such a provision prevented 
"payment out of, or drawing from, the State Treasury any money 
raised under the operation of any statute runtil the same is appropr.iated . 
. . . " Director of Bureau of Legislative Research v. MacKrell, 204 S.W. 
2d 893, 897 (Ark. 1947) (Emphasis supplied.) .A!s a result, mere 
"[p ]ayment of funds into the State Treasury does not necessarily vest 
the state with title to those funds." Navajo Tribe v. Arizona Depart
ment of Administration, 111 Ariz. 279, 528 P. 2d 623, &24 (1974); Ross 
v. Gross, 300 Ky. 337, 188 S.W. 2d 475 (1945); Button's Estate v. 
And,erson, 112 Vt. 531, 28 A. 2d 404 (1942). Only monies raised by the 
operation of .some general law become public fonds subject to appro
priation. Navajo, supra. The purposes of Article III , § 24 are in
apphcable to funds not raised by the Commonwealth. 

The mere fact that funds are placed in the State Treasury does not 
subject them to Artide III, § 24. For ,example, ,special funds kept in 
the Treasury for safekeeping are not subject to the constitutional 
restriction. Commonwealth v. Dollar Savings Bank, 259 Pa. 138, 102 
A. 569 (1917). More funds may be, and ar€, placed in the State 
Treasury by statute tJhan are ·constitutionally required. New Jersey 
Sports & Expo. Auth. v. McCrane, 61N.J. 1, 292 A. 2d 545, 553 (1972). 
Only those funds constitutionally required to be pla.ced in the Trea
sury must be paid out by appropriation. Id.; Opinion of the Justices, 
212 N.E. 2d 562 (Mass. 1965). 

The purposes of Article III, § 24 and similar provisions of other 
state constitutions indi1cate that Article III, § 24 only applies to state 
monies, i.e. monies raised by the taxing power of the Commonwealth. 
This conclusion is supported by the decision in Commonwealth v . 
Perkins, 41 D. & C. 55 (C.P. Dauph. 1940), aff'd,. 342 Pa. 529, 21 A. 2d 
45 (per curiam) , aff'd., 314 U.S. 586 (1942) (per curiam). In the 
course of upholding the state unemployment compensation law, the 
lower court in Perkins interpreted the word "appropriation" as follows: 

"As we understand the word 'appropriation', when used in the 
·constitutional or legi,slative sense, it means a designation of 
money raised by taxation . ... " 41 D. & C. at 66. (Emphasis 
supplied.) 
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Since Artide III, § 24 1applies only to monies subject to "appropriation 
made by law", t,his constitutional provision only applies to monies 
raised by the Commonwealth's taxing (or police) power. 

Consequently, the Artide III, § 24 requirement of appropriati-0n 
by law does not embrace Federal funds, since these monies are not 
raised as a ·result of state tax·es. Rather, pursuant to various Ads of 
Congress, they are funds appropriated by the Federal Government 
and allocated by Federal officials and agencies to Commonwealth 
officials and agencies for expenditure in furtherance 1of ,Federal pro
grams in whi.ch the Commonwealth i.s participating . .See, e.g., Title I 
of the Omnibus Crime Control and Safe .Streets Act of 1968, Pub. L. 
90-351, § 100, et seq., .June 19, 1968, 82 Stat. 197, as amended, 42 
U.S.C. § 3701, et seq.; The Library Services and Construction Act, 
Ad of June 19, 1956, C. 407, 70 .Stat. 293, as amended, 20 U.S.C. § 351, 
et seq. 

Section 1501 of the Fiscal Code, as amended by the Act of July 26, 
1973, No. 56, 72 P .S. § 1501, provides in part: 

"No money shall be paid out of any fund in the State Treasury 
... until a requisition thevefor shall have been presented to or 
prepared by the State Treasurer .. . . " 

Thi.s provision then designates the offi.cial or agency authorized to 
present requisitions and receive Treasury funds "for money appro
priated". Once again, given the above interpretation of the term 
"appropriation", this limitation only applies to State funds, and the 
State Treasurer is free of any .constitutional •Or statutory restric·tion 
in paying out Federal funds of the above nature although suich fonds 
are not appropriated by the General Assembly. 

Since we conclude that the enactment of Ad No. 117 and the Federal 
Augmentation Appropriation Act of 1976 ·exceeds the scope of the 
General Assembly's power under Article III, § 24, we call to your 
attenti·on two aidditional statutory provisions whi.ch presently under
score the right of the State Treasurer to pay out Federal monies with
out appropriation by the General Assembly . .Section 206 of the Fiscal 
Code, Act of April 9, 1929, P .L . 343, 72 P.S. § 206, provides: 

"The Department of Revenue shall have the power, and its 
duty ishall be: 

* * 
(f) To receive for transmi.ssion to the offi.cer of this Common
wealth, if any, .specified in the act of Congress appropriating 
the money, and if no offiicer be thus designated, to the State 
Treasurer, any moneys contributed by the Federal Govern
ment to this Commonwealth or any agency thereof for any 
purpose;" 

The Fiscal Code itself provides that t.he Department of Revenue must 
transmit federal funds to the officer of thi·s Commonwealth specified 
in the Act of Congress appropriating the money. Accordingly, it would 
appear that if such money is ·deposited in the State Treasury, it is 
merely for convenience and that such money is held for and on behalf 



68 OPINIONS OF THE ATTORNEY GENERAL 

of such officer of the Commonwealth for the purpos:es .designated in ~he 
A.ct of Congress and is not subject to any appropnat10n by the Legi·s
lature. 

Similarly, Section 3 of the Act .of December 27, 1933 (Sp. S. 1933-34, 
P.L. 113, No. 29), 72 P.S. § 3834, states : 

"Unless otherwise directed by the donor or depositor, moneys 
received by the State Treasurer as custodian under this act 
shall not become a part of the General Fund or of other funds 
of the Commonwealth, and no appropriation shall be neces
sary to permit their disbursement." 

Although Section 7 of Act No. 117 specifi·cally purports to supercede 
this provision, and Section 206 of the Fiscal Code by imphcation, our 
conclusion that Act No. 117 is unenforceable leavoo these provisions 
intact. Thus, since the State Treasurer retains in a -custodial capacity 
Federal funds designated for ·specific Federal programs carried out by 
the Commonwea.lth's officers and agencies, you may continue to pay 
out such funds in the absence of any appropriation by the General 
Assembly. 

Where otheT .state legislatures have sought to take control of Federal 
funds and appropriate them, state courts in those ju.risdictions have 
uniformly held that "federal contributions are not the subject of the 
appropriative power of the Legislature". MacManus v . Love, 499 P. 
2d 609, 610 (Colo. 1972) . Accord, Navajo Tribe v . Arizona Dept. of 
Administration, supra; State ex rel. Sego v. Kirkpatrick, 86 N.M. 359, 
524 P. 2d 975 (1974). Interpreting a state statute providing that 
Federal funds received by an agency in excess of its appropriation by 
the state legislature could not be expended without an additional ap
propriation, .the Colorndo Supreme Court in M acM anus v. Love 
stated: 

" ... § 2(d) is an attempt to limit the executive branch in its 
administration of .federal funds to be received by it directly 
f:rom agencies of the federal government and unconnected 
with any .state appropriations. In fact , such funds, to be re
ceived in the future, may often be unanticipated or even un
known at the t ime of the passage of the bill ... § 2(d) is 
unconstitutionally void as an infringement upon the executive 
function of administration-" 499 P . 2d at 610-611. Accord, 
State ex rel. S ego v. Kirkpatrick, supra, 524 P. 2d at 986. 

Artides II, III, IV and V of the P·ennsylvania Constitution also embody 
the constitutional doctrine of separation of powers, and Article IV 
delegates the power of the executive to the Governor, not to the Legis
lature. The enactment by the General Assembly of Act No. 117 and 
the Federal Augmentation Appropriation Act of 1976 thus ·Contravenes 
the separation 01f powers in the P ennsylvania Constitution and must 
t herefore be •Construed as unenforceable. 
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The passage by the General Assembly of these A.cts also contravenes 
the Supremacy Clause of Article VI of the United States Gonstitiution, 
inasmuch as the Federal funds purportedly appropriated by the Gen
eral Assembly have already been appropriated pursuant to various 
Acts of Congress for allocation to State officials or agencies to carry 
out the State's role in the Federal programs. These programs represent 
what the United States Supreme Court has termed "a scheme of co
operative federalism". King v. Smith , 392 U.S. 309, 316, (1968). In 
King, the Court stated, in describing the Social Security Act program 
at issue: 

"It is financed largely by the Federal Government, on a match
ing fund basis, and is administered by the States. States are 
not required to parti.cipate in the program, but those which 
desire to take advantage of the substantial federal funds 
available for distribution to needy children are l'equired to 
submit an AFDC plan for the approval of the Secretary . ... " 
392 U.S. at 316. 

The Court in King invalidated an Alabama regulation which estab
lished qualifications contrary to the language and intent of the govern
ing Federal statut·e and regulations. In so doing, the Court observed 
that the Federal Government "may impose the terms and ·conditions 
upon which its money allotments to the States shall be disbursed, and 
that any state law or regulation inconsistent with such federal terms 
and conditions is to that extent invalid" 392 U.S. at 333, fn . 34. Where 
Congress legislates in this manner, therefore, Artide VI of the Con
stitution "forbids state encroachment on the supremacy of federal 
legislative action". Ivanhoe Irrigation District v. McCracken, 357 
U.S. 275, 295 (1958). Accord, Oklahoma v. Civil Service Commission, 
330 U.S. 127 (1947) . 

Congressional determination that Federal funds shall be specifically 
appropriated and allocated to State officials or agencies to be adminis
tered is one such condition, and is exemplified by the provision of Title 
I of the Omnibus Crime Control and Safe Streets Act of 1968, supra. 

Section 203 of this Act provides that a grant to a state shall be 
utilized to establish and maintain a State planning agency. Such agency 
shall be created or designated by the chief executive of the State and 
shall be subject to his jurisdiction. The section further provides that 
such State planning agency s·hall develop a comprehensive statewide 
plan; define, develop and correlate programs and proj ects; and estab
lish priorities. 

The provision of law could hardly be written with greater clarity f,o 
reflect that the grant is transmitted to the state agency under and 
subject to the jurisdiction of the Governor and it is the agency which 
controls the plan and aJ.l expenditures thereunder. 

Section 302 of the Act provides t hat a state desiring to participate 
in the grant program s·hall establish a state agency as described above 
and that such agency shall develop a comprehensive state plan. 
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Section 303 of the Act states that the Federal Government shall 
make grants to the state agency and that each such plan shall pr?
vide for the administration of such grants by the state agency. This 
section further provides that expenditures shall be made by such 
agency for the development and implementation of programs and 
projects in conformity with the state plan. Since the Act of Congress 
vests all of the powers and duties in the state planning agency and the 
grant is made to said agency for the specified enumerated purposes, 
there can be absolutely no question that the Legislature is completely 
devoid of any power or authority over such grants or t heir appropria
tion. 

Although the numerous Congressional Acts establishing programs 
in which the Commonwealth participates vary in language, it is clear 
that all of the Federal funds ·covered by the Federal Augmentation 
Appmpriation Act are mandated to be administered by officials and 
agencies o.f the executive branch of the Commonwealth. A'C·cordingly, 
that Act and Act No. 117 ·Can be given no legal effect under these 
Federal laws and under the Supremacy Clause of the United States 
Constitution. 2 

Finally, the Federal Augmentation Appropriation Act does not even 
include funds for all 01f the Federal programs for whi.ch Federal agencies 
have made or will in the future make allocations to Commonwealth 
officials and agencies. At the same time, payments under contracts 
already enter·ed into, between the Commonwealth and private con
tra-ctors, require the 1continued flow of Federal funds in order for the 
Commonwealth to meet its obligations thereunder. Moreover, the 
submission of State plans and other Commonwealth assurances of con
formity with Federal laws, and their approval and acceptance by the 
Federal Government, also constitute ~ontracts between the Common
wealth of Pennsylvania and the Federal Gov•ernment. In failing to 
make certain appropriwtions, as well as in unilaterally adding the 
additional term or .condition of appropriation by the Legislature, the 
General Assembly has succeeded in enacting laws impairing the ob
ligation of contracts contrary to Article I, § 10 of the United States 
GonstitU'tion and Article I. § 17 of the Pennsylvania Constitution. 
Home Building & Loan Association v. Blaisdell , 290 U.S. 398 (1934); 
Beaver Co. Building & Loan Association v. Winowich, 323 Pa. 483, 
187 A. 481 (1936). 

For the foregoing reaisons, it is our opinion, and you are hereby 
advised, that Article III, § 24 of the Pennsylvania Constitution neither 
contemplates nor authorizes the enactment by the General Assembly 
of legislation such as Act No. 117 and the Federa l Augmentation Ap
propriation Act of 1976, and that t·hese Acts are contrary to the above
cited provisions oif the Pennsylvania and United States Constitutions, 
as well as F ederal laws and regulations. You are therefore advised and 

2. This opinion, of course, does not pertain to Federal funds granted by Congress 
to the States for general public purposes pursuant to the Federal pnograms 
~ommonly referred to as "revenue-sharing". Such Federal monies are deposited 
m the State Treasury and are subject to appropriation by the General Assembly. 
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requested to honor the requisitions for Federal funds submitted by all 
proper officials and agencies of the Commonwealth, regardless of 
whether such funds have been appropriated by the General Assembly. 

Sincerely yours, 

MELVIN R. SHUSTER 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-22 

Payment of Federal Funds to Subgrant State Agency-Acts 117 and 17-A of 1976 
-Federal Funds-Appropriations. 

l. Appr-0priation'S made by Act 17-A to a single ·state agency may be spent by 
another state agency in accordance with arrangements made pursuant to 
federal law. 

Honorable Milton J. Shapp 
Gov,ernor 
Harrisburg, PA 

Dear Governor Sha pp: 

Harrisburg, Pa. 17120 
July 14, 1976 

You have asked our opinion as to whether under Acts 117 or 17-A 
of 1976 a direct appropriation need be made to a state agency which 
has contracted or otherwise arranged with a single state agency re
ceiving Federal funds before the subgrant agency may spend the funds. 

At the outset it should be noted that by this opinion we do not 
agree with the contention of the General Assembly that it has the 
power to "appropriate" Federal monies received as grants or otherwise 
from the Federal government. This office has filed suit in Common
wealth Court to <:hallenge, inter alia, the validity of Acts 117 and 17-A 
of 1976. Shapp et al. v . Sloan, No. 1194, Commonwealth Docket 1976.* 
Assuming, arguendo, that the acts in question are valid, we reach the 

*Editor's note: The Court has ruled in that case that Acts 117 and 17-A of 1976 
are valid. Shapp v. Sloan, 27 Pa. Commonwealth Ct. 312, 367 A. 2d 791 (1976) . 
An appeal to the Supreme Court of Pennsylvania has been argued and is await
ing decision. 
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conclusion, by a fair and reasonable interpreta~ion of legislative intent, 
that requisitions based on subgrants may be paid by the State Treasurer 
upon your authorization. 

The intent of the Legislature in the two acts is to appropriate Federal 
monies to state agencies. The appropriation serves in effect as approval 
to begin or ·continue some activity as arranged between the state agency 
and the Federal government. If surch activity includes the granting, 
contracting, or otherwise disbursing federal monies under a plan which 
includes the ·cooperation o•f another state agency, it can be assume<l 
that the approval by the General Assembly extends as well to the 
carrying on of the entire activity. In other words, when Act 17-A ap
propriates all the Federal monies to i:Jhe single state agency which has 
applied for those monies, and that state agency has on file as part of 
its plan as approved by the Federal authorities the subgranting of that 
money, it can be assumed that the General Assembly intended that 
the entire plan be carried out and that it has impliedly approved the 
subgrants to ·other state agencies. 

By the terms of Ad 117, F·ederal monies may not be spent without 
specific ·appropriation by the General Assembly. A>et 17-A specifically 
appropriated these monies to the various state agencies. Therefore, 
those monies as contained in Act 17-A are available for spending. The 
manner of the spending is merely an accounting prncedure to be handled 
in accordance with the Fiscal Code, other statutes, and the practices 
and procedures of the Budg·et Office, the State Treasurer, an<l the 
Auditor General. There is no reason to believe that because the spend
ing of appropriated monies involves another state agency that the 
other state agency is in a different position from non-Commonwealth 
vendors, contractors, ·consultants and the like. There is nothing in the 
two acts involved which would prevent the relationship of grantor and 
grantee to arise between two state agencies with respect to the spend
ing of duly appropriated Federal funds . 

Accordingly, you are advised that appropriations mad·e by Act 17-A 
to a single state agency may be spent by another state agency in 
accordance with arrangements made pur-suant to Federal laws, regula
tions, and plans submitted, and that you may authorize ·those expendi
tures and arrange for the accounting details as determined by the 
appropriate offi.ce. 

Sincerely yours, 

CONRAD C. M. ARENSBERG 

Deputy Attorney General 

VINCENT x. YAKOWICZ 
Solicitor General 

ROBERT P. KANE 

Attorney General 
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OFFICIAL OPINION No. 76-23 

Bureau of Correction-Mentally Disabled Prisoners-Transfers to Mental Insti
tutions-Mental Health and Mental Retardation Act of 1966-Mental Health 
Procedures Act. 

1. Dangerously mentally disabled prisoners in state penal or correctional institu
tions may be transferred to mental institutions under Section 412(a)(l) of the 
Mental Health and Mental Retardation Act of 1966 ("MH/ MR Act"). 

2. The new Mental Health Procedures Act take's effect ion September 7, 1976, for 
mentally ill persons, except those who are subject to court-ordered involuntary 
treatment prior to that date. 

3. Until September 7, 1976, petitions for the commitment of prisoners to mental 
institutions may be brought under Sectiion 406 of the MH/ MR Act, provided 
that the criteria of Section 301 of the Mental Health Procedures Act are met. 

4. Section 408 of the MH/MR Act is available where appropriate. 

5. Section 405 of the MH/ MR Act is available where appropriate and is not 
limited to unincarcerated person's. 

6. Prisoners and those charged with crime who are lawfully transferred to mental 
institutions and for whom commitment petitions are filed, should remain in 
the mental institutions while their emergency mental disability persists, until 
the court acts upon the petitions or they are ordered released by a court of 
competent jurisdicti,on. 

Honorable William B. Robinson 
Commi.ssioner of Corrections 
Camp Hill; Pennsylvania 

Dear Commissioner Robinson: 

Hal'risburg, P.a. 17120 
July 23, 1976 

You have requested our advice as to whether a person who is de
tained in a state penal or .correctional institution and who ·appears, by 
reason of his aicts or threatened acts, to be so mentally disablied as to 
be dangerous to himself or others and in need of immediate care, may 
be transferred to a mental institution for examination for up to 60 
days pursuant to Section 412 (a) (1) of the Act of Oct. 20, 1966, P.L. 
96, the Mental Health and ~ental Retardation Act of 1966 ("MH/MR 
Act"), 50 P.S. § 4412(a) (1). 

It is our opinion and you are so advised that such a transfer is lawful. 
It is specifically authorized by statute and no court opinion prohibits 
the following of that section of the :\fH/MR Act. Statutes must be 
presumed to be constitutional. Cali v. Philadelphia, 406 Pa. 290, 296, 
177 A. 2d 824, 827 (1962); Rubin v. Bailey, 398 Pa. 271, 275, 157 A. 2d 
882, 884 (1960), and cases cited therein. 

In the case of Commonwealth v. Colello, No. 56 Mar.oh Sessions, 
1968 Court of Common Pleas of Mer·cer County, April 1, 1971, the 
defe~dant challenged his transfer from the State Correctional Institu
tion at Pittsburgh to Farvi·ew State Hospital and subsequent commit
ment there under Section 412. In a Memorandum of Law to the Court, 
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the Attorney General "submitted that Section 412(a) (1) is an entirely 
reasonable procedure and one whi,ch is primarily for the prisoner's 
benefit." The court denied all prayers of defendant Colello for relief, 
including those regarding the constitutionality of Section 412. Thus, 
in our opinion, transfors under Section 412(a) (1) are lawful. 

You have indicated that suoh transfers will only be arranged where 
the prisoner is so mentally disabled that he could be committed to a 
mental hospital on an emergency basis under Section 405 of the 
MH/MR Act without a prior hearing if he were a dvilian. While such 
a ·limitation has not been mandated, it should dispel the possibility of 
an equal protection challeng.e. 

As you are aware, on July 9, 1976, Governor Shapp signed the 
"Mental Health Procedures Act," P.L. 817, No. 143, 50 P.S. § 7101, 
et seq. This new aict ",establishes rights and procedures for all in
voluntary tr.eatment of mentally ill persons .... " Section 103, 50 P.S. 
§ 7103. It repeals, among othern, Sections 405, 406, 408, 411 and 412 
of the MH/MR Act "e~cept insofar as they relate to mental retardation 
or to persons who ar·e mentally retarded." Section 502, 50 P.S. § 7502. 

This Mental Health Procedures Act takes effect within 60 days (on 
September 7, 1976); ex·cept that as to all persons who were made subject. 
to involuntary treatment prior to that date, it takes effect 180 days 
thereafter. Section 501, 50 P.S. § 7501. It is our opinion and you are 
so advised that the 180 days extension of the effective date of the act 
only ·applies to those who are subj·ect to court-ordered involuntary 
treatment; administrative action alone will not delay the effective 
date of the a.ct as to ·an individual. 

Therefore, any prisoner who is transferred pursuant to Section 
412 (a) (1) of the MH/MR Act, but who has not been ·committed to a 
mental institution by a court, will be subject to the procedures in 
Articles III and IV of the Mental Health Procedures Ac t as of Septem
ber 7, 1976. 

Next, the question arises: what is the proper action to take after 60 
days regarding prisoners who have been legally transferred to mental 
institutions without ·court adion prior to July 9, 1976, but who still 
appear by reason of their wets or threatened acts to be so mentally 
disabled as to be dangerous to themselves or others ·and in need of 
immediate ·care? 

Sedion 411 of the MH/MiR Act of 1966 has rec·ently been declared 
unconstitutional by a Federal Court and i·s therefore unavailable. 
U.S. ex rel. Souder v. Watson, 413 F . Supp. 711 (M.D. Pa. 1976). 

Section 406 of the MH/MR Act was declared unconstitutional in 
Goldy v. Beal, 429 F. Supp. 640 (M.D. Pa. 1976). However, the Court 
issued a stay order on July 19, 1976, whi1ch allows the Department of 
Public Welfare to ac·cept SeC'tion 406 commitments until September 7, 
1976, provided that there has been a judi.cia1 determination that the 
person to be ·committed meets the ·criteria of Section 301 -0£ the Mental 
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Health Procedures A.ct. &uch a person must be severely mentally dis
aibled and in need of immediate care. He must pose a dear and present 
danger of harm to othern or to hims,elf. 

Therefore, you are advised that you must bring appropriately modi
fied Section 406 petitions for those transferred prisoners whose 60 day 
transfer will expire before September 7, 1976. We have written to the 
President Judge of each Court of Common Pleas to explain this interim 
procedure. 

Finally it is appropriate here to clarify some additional related .con
cerns that have been raised. 

Section 408 of the MH/MR Aet regarding commitment of persons 
oharged with crime and d,etained in penal or ,correctional facilities is 
still available where applicable. 

Section 405 of the MH/MR Act regarding emergency detention is 
also available where applicable. It should be noted ·her·e that that 
section is not limited to civilians, but is also applicable to those in 
penal and correctional facilities. 

In the event that a person charged with erime is eommitted on an 
emergency basis under Section 405 of the MH/MR Arct and a petition 
for commitment is brought under Section 408, the prisoner should 
remain in the mental institution while hi·s emergency mental disability 
persists until the court aiets upon the Section 408 commitment or he is 
otherwise ordered from the mental institution by a court of competent 
jurisdiction. 

In the event that a prisoner has been transferred to a mental institu
tion per Section 412(a) (1) of the MH/MR Act and a modified Section 
406 petition has been filed but not acted upon within 60 days of the 
transfer, the prisoner should remain in the mental institution while hi·s 
emergency mental disability persists until the .court acts upon t.he 
modified Section 406 petition or he is otherwise ordered from the mental 
institution by a court of competent juri.sdiction. 

We hope that the above legal guidelines wiJ.l aid you during the 
diffi.cult period before full implementation of the Mental Health Pro
cedures Act. 

Sincerely, 

ROBERT E. RAINS 
Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solici,tor General 

ROBERT p. KANE 

Attorney General 
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OFFICIAL OPINION No. 76-24 

Department of Environmental Resources-Contracts-Consideration-Federal Di
saster Relief Act of 197 4-Grants. 

1. Change orders may be entered into between the department and contractors 
who have been required by their contracts to restore construction projects 
damaged by the flood caused by Hurricane Eloi'Se, regardless of the fact that 
the contractors were required to bear the risk of such loss, in order to comply 
with the Federal Disaster Relief Act of 1974 and enable the contractors to 
receive grants to which they are entitled under the Act. 

2. The Federal Disaster Relief Act was intended to reimburse contractors for 
lo·sses sustained due to a flood affecting public facilities under construction 
which are owned by the State. 

3. The interpretation of a Federal statute by an administrator charged with its 
enforcement, although ruot controlling, is entitled to considerable weight. 

Honorable Mauri..ce K. Goddard 
Secretary of Environmental Resources 
H arrisburg, Pennsylvania 

Dear Secretary Goddard: 

Harrisburg, P·a. 17120 
August 4, 1976 

You have requested our opinion ·Concerning the legality of obtaining 
monetary assistance from the Frederal government with respect to de
partmental projects under construction whic•h were damaged by the 
flood •caused by Hurri.cane Eloise and turning the money over to the 
contractors w.ho were ·constructing the projects. Only the Common
wealth can apply for assistance under the Federal act; however, the 
·contracts between the department and the contractors engaged in the 
construction of departmental projects placed the risk of loss for flood 
damage on the contractors. This means that in order for the depart
ment to pay ·over the Federal money to the .contraictors, change orders 
to the contrncts will ·have to be entered into and .the question is whether 
the change orders, constituting modifications of the ·Contracts, will be 
legal since they are without consid•eration on the part of the contractors. 
It is our opinj.on that such change orders which will enable the depart
ment to pay over to the .contractorn monetary assistance received from 
the Federal goV"ernment pursuant to federal law will be legal. 

The standard specifi.cations for ·construction, Form No. WCE-5, § 5.9, 
which were inco-rporated in each contract involved, state that " [t]he 
work in every respect, from the execution of t•he Contra·ct and during 
its progress until final a.cc•eptance, s·hall be under the ·charge and in 
care of the Contractor and at his risk. The foregoing sentence is in
tended to include risks of every kind and description, including fire 
and flood ris~s." This provision pla.ces the risk of loss due to flood 
damage on the •contractors and would require them to restore the 
projects to their pre-flood condition at no cost to the Commonwealth. 
That being the ease, the question is whether the Commonwealth can 
apply for Federal Disaster Assistance and pay it over to the con
tractors since they are the ones who have sustained the loss. 
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The appli,cable section of the Disaster Relief Act of 1974 provides, 
in part, as follows: 

"(a) The President is authorized to ma~e contributions to 
State or local governments to help repair, restore, reconstruct, 
or replace public facilities belonging t,o such State or local 
gov,ernments which were damaged or destroyed by a major 
disaster. 

* * * 

(.c) For those facilities eligible under this section which were 
in the process of construction when damaged or destroyed by 
a major disaster, the grant shall be based on the net costs of 
restoring such facilities substantially to their pre-disaster con
dition. 

(d) For the purposes of this ,section; 'pubJi,c facility' inc1udes 
any publidy owned flood control, navigation, irrigation, re
damation, public power, sewage treatment and collection, 
water supply and distribution, wabershed development, or 
airport facility, any non-Federal-aid street, road, or highway, 
any other public building, structure, or system including those 
used for educational or recreational purposes, and any park." 
( 42 U.S.C. § 5172). 

The facilities involved are owned by the Commonwealth and qualify 
for grants to the Commonwealth under the above provisions. In a 
letter1 fr.om the Regional Office of the Federal Disaster Assistance 
Administration, the Chief of Publi,c Assistance stated as follows: 

"Based on (my) review I have det,ermined that damages to 
facilities being ,constructed for DER are not reimbursable to 
DER. However, costs incurred by the ·contractor, in restoring 
the facility under construction to the stage of its ·C·ompletion 
immediately prior to the disaster are eligible for reimburse
ment. In order for the contrnctor to obtain that reimburse
ment, DER must make application for the contractor. 

To elaborate further, neither PL 93-288 nor its implementing 
regulations provide any prohibition against reimbursement to 
the contraicto.r when his contract contains a 'hold and save 
harmless' dause from natural catastrophes. Rather, we be
lieve that it is the intent of the law to provide relief from such 
claus·es when wide spread damages of great magnitude ·cause 
the President to declare that a major disaster exists." 

This interpretation of the F ederal statute by an administrator 
oharged with its enfornement, although not .eontrolling, is entitled to 

1. Letter dated June 8, 1976, addressed to Terry K. Wimmer, Department of 
Community Affairs. 
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considerable weight and we agree with it. It is our opinion that the 
Federal law was intended to reimburse 'contractors for losses sus
tained d·ue to a flood affecting public facilities under construction 
which are owned by the State. 

In these cir.cumstances, ·change orders to the contrncts requiring the 
Commonwealth to pay over monies received from, or to be reimbursed 
by, the Federal government to the ·Contractors for repairs made ais a 
result of the disaster, need not be supported by consideration. The 
Commonwealth is not giving up any contractual rights; instead the 
contractors' risk of loss is being shifted to the Federal government in 
accordance with Federal law. The ·change orders are necessary -so that 
the Commonwealth ·can ·comply with Federal law and enahle the con
traictors to receive the grants to which they are entitled. It is recom
mended, therefore, that the ·change orders •Contain language similar to 
the following: "This change order is required to enable the contractor 
to receive a grant to whi1ch he is enti-tled under the Federal Disaster 
Relief Act of 1974." 

In conclusion, it is our opinion and you are advised, that change 
orders may be entered into between the department and contra.ctors 
who hav.e been required by t heir contraicts to restore ·Construction 
projects damaged by the flood caused by Hurri·cane E loise, regardless 
of the fact that .the ·C·ontrnctors were required to bear the risk of such 
loss, in order to comply with the Federnl Disaster Relief Ad of 1974 
and enable the .contractors to receive grants to whioh they are entitled 
under that Act. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p . KANE 

Attorney General 

OFFICIAL OPINION No. 76-25 

Department of General Services- Administrative Code-Insurance. 

1. An employee liabili ty self insurance program qualifies as the procurement of 
m'surance as reqmred by Section 2404 of the Administrative Code. 

2. The use of the broader word "p11ocure" in one place and t he narrower word 
"purchase" in another indicates an in tent that "procure" be given a broader 
meaning than "purchase". 
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Hanrisburg, Pia. 17120 
August 11, 1976 

Honorable Ronald G. Lench 
Secretary of General Services 
Harrisburg, Pennsylvania 

Dear Secretary Lench: 

We have been requested to furnish you with a.n official opmron 
interpreting Section 2404 of the Administrative Code of 1929 (71 P.S. 
§ 634) insofar as it requires your department to procure automobile 
liability insurance ·covering State-owned vehicles and public liability 
insurance covering all State employees while engaged in the perfor
mance of their duties. The pertinent provisions of Section 2404 are 
as follows: 

"The Department of Property and Supplies shall ha\"e the 
power, and its duty shall be: 

* * * 
(b) To procure automobile liability insurance, .covering ve-
1hicles owned by the Commonwealth of Pennsylvania or the 
United States of America or its instrumentalities, which are 
loaned to and operated by State officers or employes or .offi1cers 
and enlisted men of the Pennsylvania National Guard, the 
Pennsylvania Reserve Corps or its suceessor, and t o procure 
public liability insurance .covering all State employes, includ
ing members of boards and commissions, while engaged in the 
performance of their duties, and to purchase such insurance 
on a group basis, or otherwise, and the issuance of such in
surance for State empioyes by any duly authorized insurance 
company in Pennsylvania, is hereby declared to be lawful, ... 

* * * 
All automobile liability insurance procured by the Department 
of Property and Supplies hereunder shall protect both the 
Commonwealth and the State officer or employe operating the 
veh~cle, or State officers and ·employes and offi.cers and enlisted 
men of the Pennsylvania Nati·onal Guard, the Pennsylvania 
Reserve Corps, or its successor operating vehicles loaned by 
the Federal Government, against claims for damages for in
jury to person or property, within such limits as the depart
ment, with the approval of the Executive Board, shall 
prescribe." 

We have been asked specifically whether the establishment of a 
self-insurance fund to insure Commonwealth employees against lia
bility while engaged in the performance of their duties satisfies the 
statutory requirement that the department procure public liability 
insurance for that purpose? 

For six years prior to March of 1975, the Commonwealth ·cai;ried a 
public liability insurance· policy .covering State employees while en-



80 OPINIONS OF THE ATTORNEY GENERAL 

gaged in the performance of their duties. Before the expiration of ~he 
policy on March 17, 1975, the Department of P~operty and Supplies 
(predecessor to the Department of General Services) contacted hun
dreds of insurance companies inviting them to bid on specifications 
for a new public liability insurance policy, but in the end only one 
bid was received and that bid did not comply with the specifications. 

In view of this development, the Department devised a plan for 
establishing a fund by assessing ea.ch department, board and commis
sion of the Commonwealth a certain amount per employee similar t.o 
the previous method of assessing each department, board or commis
sion for its pro rata share of the premium paid for the liability in
surance pohcy. The fund is to be used for the payment of the 
following: 

(a) Judgments and compromises up to $250,000 for any one 
occurrence, but excluding claims of $500 or less for any one 
occurrence. 

(b) Expenses of servicing claims, including salaries and ex
penses of investigators, 'Claims adjusters, and attorneys em
ployed by the department, plus supporting personnel (secre
tar.ial, etc.). 

The question is whether this program which has been labeled the 
Employe Liability Self Insurance Program (ELSIP) qualifies as the 
procurement of insurance as required by Section 2404. 

The exact statutory direction to the Department is "to procure 
public liability insurance covering all State employes ... while en
gaged in the performance of their duties, and to purchase such in
surance on a grnup basis, or otherwise . . " (Emphasis aidded.) The 
wol'd "procure" is not synonymous with "purchase". In 'Vebster's 
Third New International Di'Ctionary "procure" is defined as "to get 
possession of: obtain, acquire; to cause to happen or be done: bring 
about: effect, achieve,". Similarly, Black's Law Dictionary defines 
"procure" to mean "to initiate a proceeding; to Ca'l1se a thing to be 
done; to instigatie; to contrive, bring about, effect, or cause." 

In our opinion , the establishment of ELSIP satisfies the requirement 
to procure insurance within the above definitions and it is in com
pliance with the statutory prov.ision even though it does not constitute 
a pm.chase of insurance. By setting up the seM insurance fund , the 
department has broug·ht about, effected, achiev·ed public liability in
surance. By using the word "procure" the Legislature intended the 
?epartment to bring about, effect or achieve public liability insurance 
by any proper means . including the purchase thereof, but it did not 
intend that pm.chasing insurance was the only means of ac.complishing 
its purpose. The uso of the broader word "procure" in one place and 
the narrower word "pul'chase" in another indi·cates an intent that 
"procure" be given a broader meaning than '"purohase"; otherwise, 
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the broader word S'erves no purpose. The Statutory Construction Act 
of 1972 provides: "Every statute shall be .construed, if possible, to give 
effect to all its provisions." (1 Pa. C.S. § 1921). 

Further, the word "purchase'' was first introduced into Section 2404 
by a 1968 amendment which left untouched the prior mandat,e to 
procure. It cannot be assumed, therefore, that the word "purchase" 
was intended to supplant or limit the existing authorization to procure. 

The 1968 amendment's authorization to "pur,ohase'' insurance on a 
group basis or otherwise can be effectuated without in any way alter
ing the_ broad authority to procure insurance. Authority to utiliz·e a 
group or other basis of insurance is meaningless unless exer.cisied in 
connection with a purchase. On the other hand, methods of procure
ment not involving ·purchase, such as creation of a self insuranoe fund 
or establishment of a public insurance corporation, do not necessitate 
specification of the particular basis for effectuating the coverage. 

Finally, it is noted that the statute provides: "The Department ... 
shall have the power, and its duty shall be .. . To procure ... insurance 
... and to pmchase such insurance." (Emphasis supplied.) We recognize 
that dissecting the statute in this manner it is conceivable to argue 
that the statute employs the conjunctive word "and", thereby direct
ing both the procurement and purohase of insurance. Even if we were 
to adopt this construction (whic·h we do not), our conclusion would 
remain the same for the reasons whi,oh follow. 

The fundamental underlying purpose of the statute is to protect 
state officers and employes fr.om liability by providing insurance. The 
department exerted all effort to pur·chase insurance without success. 
Though the purchase of insurance was impossible of performance, it 
nevertheless continues to be your statutory duty to comply with the 
statute insofar as possible. Accordingly, since you cannot procure 
insurance by purchase, you have the duty to procure insurance in any 
other lawful manner for the protection of state offi·cers and employes 
from liability, i.e., seif insurance. 

Ther€fore, it is our opinion, and you are ·hereby advised, that Section 
2404 of the Administrative Code permits the department to procure 
public liability insurance by establishing a self insurance fund even 
t.hough this does not constitute a purchase of insurance. 

Very truly yours, 

W. W. ANDERSON 

Deputy Attorney General 

VINCENT X. YAKOWICZ 

Solicitor General 

ROBERT p' KANE 
Attorney General 
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OFFICIAL OPINION No. 76-26 

State Treasurer-Certificates of Deposit-Deposit of Moneys-Investment of 
Moneys. 

l. Section 301.1 of the Fiscal .Code neither authorizes nor specifically precludes 
the placing of Commonwealth moneys by the Treasury Department in secured 
certificates of deposi t. 

2. The term "deposit" includes certificates of deposit and, accordingly, Section 301 
of the Fiscal Code authorizes the placement ,of Commonwealth moneys in such 
certificates by the Treasury Department in order to meet the ordinary needs 
of the Commonwealth from time to time. 

3. To the extent that the certificates of deposit are insured with the Federal 
Deposit Insurance Commissioner, the depository shall not be required to fur
nish bond or security. 

4. Any amount exceeding that so insured is subject to the same requirements 
with respect to security as other deposits. 

Honorable Grace M . Sloan 
State Treasurer 
Harrisburg, Pennsylvania 

Dear Mrs. Sloan: 

Harrisburg, P·a. 17120 
September 17, 1976 

You have requested our opinion as to whether " .. secured -0ertifi
cates of deposi t are a proper investment for Commonwealth fonds" 
by the Treasury Department. 

Section 301 of the Fiscal Code, Ad of April 9, 1929, P.L. 343, as 
amended, 72 P.S. § 301 , provides, inter alia, as follows : 

"Deposit of moneys 

The Treasury Department sh all deposit all moneys of the 
Commonwealt.h received by it, including moneys not belong
ing to the Commonwealth but of whid1 the Treasury Depart
ment or ·the State Treasurer i·s ·custodian, in State depositories 
approved by the Board of Finance and R ev,enue. The Treasury 
D epartment shall not be required to deposit or to keep on 
deposit moneys of the Commonwealth segregated by funds in 
State depositories." 

Section 301.1 of .t he Fisca l Code, added June 19, 1961, P.L. 468, § 2, 
as amended June 18, 1968, P .L. 215, No. 102, § 1, 72 P .S. § 301.1 , 
provides un_der t he title "Investment of moneys" t hat the Treasury 
Department may inwst in direct short- term obligations of the Unjtcd 
States governmen t and in prime rated commer.cial paper. This section 
makes no reference t.o -certificates of deposit. 

The question arises as to whether a -certificate of deposit is a 
"deposit" or an " investment." T·he answer is that a -certificate of 
deposit which bears interest is both a deposit and an investment. 
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Black's Law Di<Ctionary, Revised Fourth Edition, defines "DEPOSIT 
IN BANKING LAW" as: 

" 'Deposit,' according to its ·Commonly accepted and gen
erally understood meaning among bankers and by the public, 
includes not only deposits payable on demand and sub
ject to ·check, but deposits not subjeC't to check, for which 
certificates, whether interest-bearing or not, may be issued, 
payable on demand, or on certain notice, or at a fixed future 
time. Jones v. O'Br.ien, 58 S.D. 213, 235 N.W. 654, 659." 
(Emphasis supplied.) 

Black's Law Dictionary further defines "INVESTMENT" as fol
low.s: 

"INVESTMENT. The placing of .capital or laying out of 
money in a way intended to secure income or profit from its 
employment. Securities & Exchange Commission v. Wickham, 
D.C. Minn., 12 F. Supp. 245, 247." 

In common banking parlance "deposit" includes ·certifi.cates of 
deposit. In addition, to the extent that the ·certificate represents the 
placing of money intended to secure income, it is also an investment. 
However, since the Fiscal Code seems to limit "investments" to certain 
specific types, which do not inolude certificates ·of depos.it, we are of 
the opinion that the authority to place Commonwealth funds in .certifi
cates of deposit must also be allowed in the legislative authority regard
ing deposits. 

A ·Certificate of deposit is a written acknowledgment by a bank or 
banker of the receipt of money on deposit whi1ch .the bank or banker 
promises to pay to the depositor, bearer, to the order of the bearer or 
to some o'liher person or his order. In Re Olson's Estate, 206 Iowa 706, 
219 N.W. 401, 403 (1928); State v. Lively, 311 Mo. 4J.4, 279 S.W. 76, 
80 (1925) . It has been held that a certifi.cate of deposit is analagous 
to a deposit .credited to a passbook representing moneys actually left 
with the bank for sa.fekeeping whic·h are to be retained until the 
depositor demands them, Bank of Commerce v. Harrison, 11 N.M. 50, 
66 P. 460 (1901) , and that it creates the relationship of debtor and 
creditor between the bank and the depositor. Maryland Finance Corp. 
v. People's Bank of Keyser, 99 W .Va. 230, 128 S.E. 294, 295 (1925) ; 
Wheelock v. Cantley, 50 S.W. 2d 731, 734 (Mo. App. 1932). In the 
case of Securities & Exchange Commission v. Fifth Avenue Coach 
Lines, Inc., 289 F. Supp. 3 (S.D.N.Y. 1968) , the ~ourt. held ~hat a 
certificate of deposit is merely a piece of paper ev1dencmg ·exIStence 
of a time deposit. The Supreme Court of Pennsylvania h_as ·held: "The 
basi.c principles which govern other types of bank deposits are clearly 
applicable to ·certificates of deposit." Elliott Estate, 378 Pa. 495, 497, 
106 A. Zd 453, 454 (1954) . Accordingly, it is clear that the _generally 
accepted definition of the term "deposit" includes a ·Cert1fi.cate of 
deposit. 
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In addition, 12 U.S.C. § 1813 provides in part as follows: 

"(L) The term 'deposit' means-

(1) the unpaid balance of money or its equivalent received 
or ·held by a bank in the usual course of business and for which 
it has given or is obligated to give credit, either conditionally 
or unconditionally, to a commercial, checking, savings, time, 
or thrift account, or whi0h is evidenced by its certificate of 
deposit, or a .check or draft drawn against a deposit aic·count 
and .certified by the bank. ... " (Emphasis supplied.) 

In the .case of a depositor who is an officer, employe or agent of any 
state of the United States or of any county, municipality or political 
subdivision thereof having official custody of public funds and law
fully investing or depositing sa.me in time or savings deposits in an 
insured bank in the starte, the deposit is insured in an amount not to 
exceed $100,000 per account. 12 U.S.C. § 1821 (2) (A) (ii). 

Section 505(a) (2) of the Fiscal Code provides in part that " .. . 
when any deposit of State moneys is insured with the Federal Deposit 
Insurance Commissioner or any other corporation hereafter organiz,ed 
by the United States for the purpose of insuring deposits, such deposi
tory shall not be required to furnish bond or security to cover t.he 
amount of such deposit so insured .... " 

Accordingly, it is cl,ear that a ·Certificate of deposit does meet the 
requirements of a "deposit" under law. However, it has been argued 
that a .certificate o,f deposit does not have sufficient liquidity to meet 
the statutory requirement of a deposit under Section 301. This argu
ment depends on Section 301.1 which allows "investments" of only 
those funds "on deposit from time .to time in State depositories, as shall 
have accumulated beyond the ·ordinary needs of various funds." 72 
P .S. § 301.1 (a). Thus, the argument goes, a "deposit" must be avail
able to meet ordinary needs and this requires that it be available on 
demand. 

It is our opinion that the Legis.Jature ·did not intend to allow only 
the alternative of demand deposits or investments. "Ordinary needs" 
do not have to be "day-to-day" needs ; they can be monthly or quar
terly, for example. Thus, in determining "ordinary needs", the State 
Treasurer may consider when in the future certain obligations will be 
due and pJa.ce funds in ·Certificates of deposit whic.h bear interest rates 
higher than those afforded by ·Or·dinary deposits, thereby accruing addi
tional interest to the Commonwealth. To preclude the State Treasurer 
from doing so would be an absurd result, which the Legislature never 
intends. Statutory Construction Act of 1972, 1 Pa. C.S. § 1922 (I), 
To require an "investment" at a lower interest rate than a "deposit" 
in .the form of a certificate of deposit would indeed be an absurd result. 

Ac.cordingly, it is our opinion and you are so advised, that: 
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(1) Section 301.1 of the Fi·sc·al Code neither authoriz1es nor 
specifically precludes the placing of Commonwealth moneys 
by the Treasury Department in secured ·Certificates of deposit. 

(2) The term "deposit" includes ·certificates O'f deposit and, ::tc
cordingly, Section 301 of .the Fiscal Code authorizes the place
ment of Commonwealth moneys in such ·certificates by the 
Treasury Department in order to meet the ordinary needs of 
the Commonwealth from time to time. 

(3) To the extent that .the ·certifi.cates of deposit are insured with 
the Federal Deposit Insurance Commissioner, the depository 
shall not be required to furnish bond or security. 

(4) Any amount exceeding that so insured is subject to the same 
requirements with respect to security as other deposits. 

Sincerely. 

VI·NCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-27 

Department of Environmental Resources-Act 118 of 1976-Project 70 Land Ac
quisition and Borrowing Act. 

1. As to Project 70 land, the Department of Environmental Resource's is restricted 
to granting permits, licenses or leaEes onbr in accordance with Section 20(b) of 
the Project 70 Act as interpreted by Attorney General's Opinion No. 102 of 
1972. 

2. Since the General Assembly in enacting Act No. 118 of 1976 made no reference 
to the Project 70 Act, it must be concluded that by authorizing the grant of 
rights of way to abutting landowners for general purpose'S, t he General As
sembly did not intend to abrogate the results with respect to Project 70 lands 
which it expressly desired in enacting the Project 70 Act. 

3. There was no manifest intention that the general provisions of Act 118 of 
1976 'shall prevail over the special provisions of the Project 70 Act and, there
fore, the latter must preYail and be construed as an exception to Act 118. 

Honorable Maurice K. Goddard 
Secretary of Environmental ResouPces 
Harrisburg, Pennsylvania 

Dear Dr. Goddard: 

Hanisburg, P·a. 17120 
October 6, 1976 

You have requested our opinion as to whether Act No. 118 of 1976 
modifies Section 20(b) of the Act of June 22, 1964, P.L. 131 (72 P .S. 
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·§ 3946.1, et seq.), known as the Project 70 Land Acquisition and 
Borrowing Act. 

Act No. 118 amends The Administrative Code of 1929 to authorize 
your department to grant rights of way to owners of real property 
abutting land under the department'.s jurisdidion. 

Section 20(b) ·of the Prnject 70 Act prohibits use of Project 70 land 
for purposes other than those prescribed in the Act with certain enu
merated exceptions consistent with the primary use of such land for 
recreational, ·conservation and historical purposes. 

The question is whether the department .can lease rights of way 
under Act No. 118 to ownern of land abutting Project 70 land under 
the jurisdicti-on ·of the department for purposes O'ther than recreation, 
conservation and histor.i·cal preservation or for purposes ·other than 
the enumerated exceptions set forth in Section 20 (b). 

Section 20 ( b) provides as follows : 

"(b) No lands acquired with funds made available under this 
act shall be disposed of or used for purposes other t han those 
prescribed in this act without the express approval of the 
General Assembly: Provided, that the Commonwealth or a 
political subdivision, as .the owner of such lands, may issue 
permits, licenses or leaises for the exploration, development, 
storage and removal of oil , gas or other minerals, or for the 
installation and us·e of water, gas, electri·c, telephone, tele
graph, oil or oil products lines, under reasonable regulations 
prescribed by such owner .consistent-with the primary use of 
such lands for 'recreation, ·conservation and historical pur
poses'". (72 P.S. § 3946.20(b)) 

In Attorney General's Opinion No. 102, dated February 7, 1972, a 
proposed right of way over Project 70 land owned by a township was 
determined to be unauthorized by law even though the proposed right 
of way was for an e1'ectric power line which is one 01f the enumerated 
exceptions of Section 20(b). In arriving at this conclusion the At
torney General s tated: 

"Section 20 (b) of t·he Proj ect 70 Act does imthorize exploita
tion of the natural resources of ·certain publi.c utility uses, pro
vided that ·such uses are under "reasonable regulations .. . 
consistent with the primary use of such lands for 'recreation, 
conservation and historical purposes'". 

Cou~t adj udica.tions, and opinions of this department inter
preting t.h.e ProJect 70 Act, have held that its primary purpose 
is to prov1-~e and preserve areas acquil'ed under its provisions 
for recreat10n, ·Conservation and historical purposes. 
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The liberalizing of uses of these land areas for purposes other 
than those authorized by the Act would naturally tend to 
thwart, defeat, and destroy the results expressly desired by 
the General Assembly." (2 Pa. B . 538-539) 

87 

Since the General Assembly in enading Act No. 118 made no refer
ence to ·the Proj ect 70 Act, it must be concluded that by authorizing 
the grant of rights ·of way to abutting landowners for general pur
poses, the General Assembly did not intend to abrog·ate the resu\.ts 
with .respect to Proj ect 70 lands whi.ch it expressly desired in enacting 
the PI'oj ect 70 Act. 

Section 1933 of the Statutory Construc.tion Act o•f 1972 (1 Pa. C .S. 
§ 1933) provides : 

"Whenever a general provision in a statute shall be in conflict 
with a special provision in the same or another statute, the 
two shall be construed, if possible, so that effect may be giv·en 
to both. If the ·confhct between the two provisions is irrecon
cilable, the special provisions shall prevail and shall be .con
strued as an exception to the general provision, unless the 
general provision shall be ena.cted later and it shall be the 
manifest intention of ·the General Assembly that such general 
provision shall prevail." 

Here there was no manifest intention1 that the general provisions of 
Act 118 should prevail over the special provis ions of the Project 70 
Act and, therefore, the latter must p1'evail and be construed as an ex
ception to Act 118. 

It is our opinion, therefore, and you are advised, that as to Proj ect 
70 land, your department is restricted to granting permits, licenses or 
leases only in accordance with Section 20 (b), of the Proj ect 70 A·ct as 
interpreted by Attorney General's Opinion No. 102, supra. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT x . YAKOWICZ 

Solicitor General 

ROBERT p. KANE 
Attorney General 

1. Instances in which the General Assembly has manifested such intention are 
the Acts of June 18, 1975, P.L. 23, July 3, 1974, P.L. 447, June 27, 1974, P .L . 
404, May 2, 1974, P.L. 265, March 28, 1974, P.L. 233, March 1, 1974, P.L. 114, 
June 9, 1972, P .L. 392, June 9, 1972, P .L. 387, and July 25, 1967, P.L. 183. See 
Pocket Supplement, 72 P.S. § 3946.20. 
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OFFICIAL OPINION No. 76-28 

Governor's Council on Drug and Alcohol Abuse-Office of Administration-Ad
ministrative Code-Agency-Implied Authority. 

1. Employees of the Governor's Council on Drug and Alcohol Abuse who were 
directed not to report for work, or who were dismissed early on September 26, 
1975, during the flood emergency, may not be charged with leave time for their 
absence from work on that day. 

2. An agent who finds himself in an emergency situation requiring prompt action 
has implied authority to do whatever is reasonable to meet the emergency. 

Honorable James N. Wade 
Secretary of Administration 
Harrisburg, Pennsylvania 

Dear Secretary W·a<le: 

H arrisburg, Pa. 17120 
October 8, 1976 

We have been asked .to render an opinion .conoerning the authority 
of an agency head to dismiss employees early or to advise employees 
not to come to work in an emergency situation where in the judgment 
of the agency head such action is warranted. 

On September 26, 1975, the Susquehanna River flooded due to the 
profusion of rains accompanying Hurricane Eloise. At 7:00 A.M . that 
morning, Ri·chard Horman, Executive Director of the Governor's 
Council on Drug and Alcohol Abuse, t elephoned the State Council of 
Civil Defense and learned that t he flood was expeoted to reaoh the 
offices of the Governor's Council which are in t he flood plain. The 
offioes are located a t 2001 North Front Street, 2102 N orth Front St reet, 
and 2023 Nor th Second Street in H arrisburg. 

Mr. Horman determined that the files and fixed assets of the Gov
ernor's Council on the first floor of those buildings were in jeopardy 
and decided to move them to the second or third floor·s. Since only 
a ·Certain number of people were needed for this task and any other 
employees would be in t-he way , h e instructed a number of employee<i 
not t o come to work if t heir own ·homes or personal proper ty were 
being jeopardized by a lready flooding creeks. H e also instructed a 
number of employees ·who did report to work bo leave if they were 
not physica lly a ble to help move fi les and fixed assets to the second 
or third floors. When employees who were assisting in the move com
pleted their work ·he told them they could leave in order that they 
could d eal wi th their own persona l flood problems at home . 

. The. Offi.ce of Administration has interpreted its own M anagement 
D1rect1ve 205.1 ,1 as amended, t o require that a ny Commonwealth 
employee who did not report for \Yark on September 26 1975 would 
be. ch ~r.ged wit h a day of leave. Mr. Horman has challe~ged the ap
plicab11Ity of t he M anagement Directive to his employees who failed 

1. Copy attached. 
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to report for work because he, as their supervisor, told them not to 
come in. Inasmuch as he and the Secretary of Administration have 
been unable to reach an agreement on this matter, it has been referred 
to this office for an opinion. 

The Executive Board is charged with the responsibility for deter
mining the hours when the administrative offi-ces of the State Govern
ment shall open and close. Administrativie Code of 1929, Sections 221 , 
709(d), (71 P.S. §§ 81 and 249(d)) . Pursuant to this authority, the 
Executive Board has delegated to the Governor's Office the authority 
to dismiss Commonwealth employees early in the Harrisburg area on 
any day when a snowstorm or other severe weather occurrence causes 
road conditions to become hazardous, 4 Pa. Gode § 30. 7 (b). This 
would appear to apply to the situation on September 26, 1975 sinc<e 
the flood was a severe weather occurrence causing road ,conditions to 
become hazardous. 

Nevertheless, it is an elementary principle of agency law that an 
agent who finds himself in an emergency situation requiring prompt 
action has implied authnri,ty to do whatever is reasonable .to meet ·the 
emergency. Thus, in Short v. Delaware & Hudson Company, 41 Pa. 
Superior Ct. 141 (1909) it was held that the emergency ·caused by an 
accident or an unusual condition which requires prompt action may 
invest the representative of the -company highest in authority who is 
present with power to do such things as are reasonable to meet the 
emergency. See also Jones v. Pennsylvania Coal and Coke Corpora
tion, 255 Pa. 339, 99 A. 1008 (1917). 

In the circumstances above, Mr. Horman found himself in an 
emergency situation -created by the impending flood and prompt adion 
was required to move the files and fixed assets of the Council to the 
second and third floors. Since ·he was the representative of the Com
monwealth hi~hest in authority who was present, he was invested with 
the impJ.ied authority to dismiss his employees ·early or to ·advi,se th2m 
not to report for work since the presenc,e of all employees would not 
have contributed to and would have hindered the movement of files 
and fixed assets. 

Accordingly, it is our opinion and you are advised that employees 
of the Governor's Council on Drug and Alcohol Abuse who were di
rected by Mr. Horman not to rreport for work, or who were dismissed 
by him early on September 26, 1975 during the flood emergency, may 
not be charged with leave time for their absence from work on that day. 

Very truly yours, 

W. W. ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 
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SUBJECT 

Commonwealth of Pennsylvania 
GOVERNOR'S OFFICE 

MANAGEMENT DIRECTIVE 

Partial and Full Day Closings of State Offioes 

NUMBER 

DATE 

DISTRIBUTION 

BY DIRECTION OF 

205.1 
Amended 

December 6, 1974 

F 

Frank S. Beal, Secretary of Administration 

1. PURPOSE. To announce poli·cy and the procedures to be followed 
whenever State agencies under the Governor's jurisdi'Ction are closed 
for either a partial ·or full day . Partial or full day closings of State 
offices may be authoriz·ed because of hazardous road conditions, emer
gency circumstances or for other reasons. 

2. POLICY. 

a. The Governor's Office is responsible for authorizing office closings 
of any duration for ·the Harrisburg area becaiuse of hazardous road 
conditions, extreme heat or other reasons. H eads of field offices outside 
the H arrisburg area may be authorized by t1heir agencies to dose such 
offices in 1cases of hazardous road conditions, extreme heat and other 
emergency circumstances, as prescribed by the Personnel Rules in 
Part II of Title 4 of the Pennsylvania Code. 

b. Partial and full ·day ·closings within the scope of this directive 
are not holidays . 

c. Early Closings. 

(1) When an early closing of offi.ces is authorized, employes of 
such offices who are in nonessentia·l operations will be authorized to 
leave their places of work. Employes whose offices are ·closed and who 
are released early will be ·Compensated at their regular rate of pay for 
the remaining hours 01f their work shift. The hours for whioh employes 
are paid but do no t work because of ·an early closing will not be counted 
as hours worked for overtime purposes. 

(2) Employes who are in •essential operatjons and are required 
to work during a period when an early ·Closing has been authorized wiH 
be compensated at their regular rate of pay. They will not be given 
compensatory time off at a later date for hours worked during the 
period of early ·closing. If sueh es·sential employes do not remain at 
th~ir place of work during an early closing period, they shall not be 
paid for the hours they would normally have worked during such 
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period, unless there is a valid and compelling reason for their early 
departure. The hours whi.ch such essential employ€s work during the 
period of early closing will be ·counted ·as hours worked for overtime 
purposes. 

(3) Employes on annual, personal or si.ck leave on a day when 
an early closing of their offices is authorized will be charged wibh the 
period of such leave. The hours of employes on such leave will be 
counted as hours worked for overtime purpos·es. 

d. Full Day Closings. 

(1) When a full day dosing of offices is authorized, employes 
of suc·h offices who are in nonessential operations will be authorized to 
remain at home. Employes who are scheduled to work but do not work 
because their offices are dosed shall be compensated at their regular 
rate of pay. Leave with pay will not be charged. The hours for which 
employes are paid but do not work becaiuse of an ·authorized full day 
closing will not be c·ounted a,s hours worked for overtime purposes. 

(2) Employes who are in essfmtial operations and are require-cl 
to work when a full day ·closing has been authorized shall be com
pensated at their regular rate of pay. They will not be given com
pensatory time off at a later date for hours worfoed during such a period. 
If suc•h essential employes do not report to their place o'f work when 
a full day closing has been authorized they shall not be paid for the 
homs they would normally ·have worked during such period, unless 
there is a valid and compelling reason for their absence. The hours 
which such essential employes work during the period of a full day 
closing will be counted as hours worked for overtime purposes. 

(3) Employes on annual, personal or sick .Jeave on a day when 
a full day closing of their offices is authorized ·shall be ·charged with 
the period of such leave. The hours of employes on such leave will be 
counted as hours worked for overtime purposes. 

3. PROCEDURES. 

a. Authorization for an early closing will be transmitted to State 
agencies by the Bureau of Personnel , Office of Administration, in cas1es 
where the Governor's Office is responsible for issuing such authoriza
tion. This notification will go directly to agency Personnel Offi1cers or 
their designees, who will notify agency employes of the early dismissal. 
Notification will include time, date, reason, and any other pertinent 
information. 

b. Authorization for a full day closing is usually transmitted 
through public communications media. 

•c. Offices and institutions which require uninterrupted services, 
such as ·hospitals and correctional sites, are not subj·ect to partial or 
full day closings. 

4. RESCISSIONS: Administrative Circular 74-3 and previous ver
sions of this Management Directive. 
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OFFICIAL OPINION No. 76-29 

Minimum Wage Act of 1968-Applicability to Pennsylvania Public Employes
Legislative Intent. 

1. The Minimum Wage Act 1of 1968 is not applicable to employes of the Com
monwealth and its political subdivisions and instrumentalities. 

2. The General Assembly did not intend by its 1974 amendments to the Minimum 
Wage Act of 1968, deleting the public employe exemption, to thereby extend 
coverage of the Act to employes of the Commonwealth and its political sub
division·s and instrumentalities. 

3. The Commonwealth and its political subdivisions and instrumentalities are not 
included within the definition of "employer" in Section 3(g) of the Minimum 
Wage Act of 1968, 43 P.S. § 333.103(g). 

Honorable Paul J. Smith 
Secretary of Labor and Industry 
Harrisburg, Pennsylvania 

Dear Secretary Smith: 

Harrisburg, P·a. 17120 
October 18, 1976 

You have requested our opinion as to the app!i.cabiJ.ity of the Penn
sylvania Minimum Wage Act of 1968 to employes of the Common
wealth and its political subdivisions and instrumentalities in light of 
the recent decision of the United States Supreme Court in National 
League of Cities v . Usery, 426 U.S. 833 (1976) . It is our opinion, and 
you are hereby advised, that the Minimum Wage Act ·of 1968 is not 
applicable to employes of the Commonwealth and its political sub
divisions and instrumentalities. 

Your question presents a difficul·t problem of statutory construction 
requiring that we summariz•e, at the outset, the history of legislation 
and case law pertinent to the application of minimum wage and over
time standards to Pennsylvania publi.c employes. 

Pennsylvania's initial foray into .the field of wage regulation, the 
Act of May 27, 1937, P.L. 917, 43 P.S. § 331a, et seq .. , provided for the 
establishment of minimum fair wages paid by employers to women ~md 
c1hildren. The Act empowered the Secretary of Labor and Industry to 
appoint a Wage Board •to c1assi·fy employments and recommend mini
mum fair wage rates for diffePent classes of employment. The Act <1f 
1937 did not, however, speak to public employment. 

The Minimum Wage Act of 1961 , P.L. 1313, 43 P.S. § 333.1, et seq., 
supplemented the Act of 1937, defining "employe" in Section 3, 43 
P .S. § 333.3, as follows: 

(6) "Employ•e" includes any individual employed by an em
ployer, but shall not include any individual: 

* 
(b) Employed by the United States or by the Common
wealth. 
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The Federal Fair Labor Standards Act, 29 U.S.C. § 201, et seq., was 
amended in 1966 to redefine "employer", removing from ·that defini
tion the exemption previously afforded the states and their political 
subdivisions with respect to employes of state hospitals, institutions, 
and schools.1 

The Minimum Wage Act of 1968, P .L. 11, 43 P.S. § 333.101, et seq., 
defines "employer" and "employe" in Section 3, 43 P .S. § 333.103, as 
follows: 

(g) "Employer" includes any individual, partnership, asso
ciation, .corporation, business trust, or any person or group of 
persons wcting, directly or indirectly, in the interest of an em
ployer in relation to any ·employe. 

(:h) "Employe" includes any individual employed by an em
ployer but shall not include any individual to the extent that 
he is subject to the Federal Fair Labor Standards Act .. . . 

A·s enacted, the Minimum Wage Act of 1968 .also provided in Section 
5, 43 P.S. § 333.105, that 

(a) Employment in the following .classifications shall be ex
empt from both the minimum wage and overtime provisions of 
this ad: 

* "' 
(7) In the employ of the United States or the Commonwealth 
of Pennsylvania or any political subdivision or instrumen
tality of the Commonwealth of P·ennsylvania. 

The Fair Labor Standards Act was again amended in 1974, this time 
to specifically include public agencies within the definition of "em
ployer", 29 U.S.C. § 203 (d), and to fully remove the exemption pre
vi-0usly afforded the ·states and their political subdivi.sions.2 

Later in 1974, the Minimum Wage Act of 1968 was ·amended to 
delete from the Pennsylvania Act the •exemption previously afforded 
the United States, the Commonwealth and its political subdivisions 
and instrumentalities in Section 5 (a) (7), 43 P.S. § 333.105 (a) (7) .3 

The United States Supreme Court, in a decision rendered June 24, 
1976, held unconstitutional the 1974 amendments to the Fair Labor 
Standards Aet insofar as those amendments extended covierage of the 
minimum wage and ·overtime provisions of the Act to employes of the 
states and their political subdivisions. National League of Cities v. 
Usery, 426 U.S. 833 (1976). The Court, overruling Maryland v. Wirtz , 
392 U.S. 183 (1968), also struck down the 1966 amendments to the 
federal Ad insofar as those amendments extended coverage· of ~he 
minimum wage and overtime provisions of the Act to employes of state 
hospitals, institutions, and schools. 

1. 80 Stat. 831, 29 U.S.C. § 203(d) (1964 ed ., Supp. II). 
2. 88 Stat. 58, 64. 
3. Act of December 10, 1974, P.L. 916 (No. 303). 
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Two separate but ·interrela:bed questions are raised by t.he issue of 
whether the Pennsylvania Minimum Wage Act of 1968 is now ap
plicable fo employes ·of the Commonwealth and its political subdivisions 
and instrumentalities. Clear1y, in the wake of Usery, Pennsylvania 
public emploY'es are no longer ''.subject to the F ederal Fair Labor 
Standards A·ct." 43 P.S. § 333.103 (h). Also d ear is .that the Minimum 
Wage Act of 1968, as amended, ·contains neither an affirmative nor 
negative reference to coverage of public employes. The questions then 
are these: 

1. Did the General Assembly intend, by its 1974 amendments to the 
Minimum Wage Act of 1968 deleting the public employe exemption, 
to thereby extend coverage of the Ad to employes of the Common
wealth and its political subdivisions and instrumentalities? 

2. Even if the first question is answered in the negative, does the 
definition of '"employer" in Section 3 (g) of the Act, 43 P.S. § 333.103 (g), 
nevertheless include ·the Commonwealth and its poli·ti.cal subdiv.isions 
and instrumentalities? 

(1) It is our opinion that the General Assembly did not intend, by 
the negative act of removing the public employe exemption from the 
Minimum Wage Act ·of 1968, to thereby extend coverage of the A1ct to 
employes of the Commonwealth and its political subdivisions and in
strumentalities. We are rather of the view that, in removing the ex
emption, the General Assembly intended nothing more than to entirely 
exdude federally covered public employes from the operation of the 
Pennsylvania Aet. 

The 1966 amendments to the Fair Labor Standards Act extended 
coverage of that Act, for the first time, to. employ·es of state hnspita ls, 
institutions, and schools. The Minimum Wage Act of 1968, in sharp 
contras·t to the .'.\1inimum Wage Act of 1961, specifically excluded from 
the ·definition of "employe" individuals "subject to the Federal Fair 
Labor Standards Act." The •effect of that provision, at the time of its 
enactment in 1968, was to entirely exclude employes of state ·hospitals, 
ins·titutions, and schools from operation of the 1968 Act. All other 
Pennsylvania public employes were exempted from the provisions of 
the Act under Section 5(a) (7), 43 P .S. § 333.105(a) (7). 

The 1974 amendments to the Fair Labor Standards Act extended 
coverage ·of that Act to virtually all public employes. Those amend
ments were widely assumed to be constitutional ba!Sed on the United 
States Supreme Court's decision in Maryland v. Wirtz, 392 U.S. 183 
(1968), upholding the constitutionality of the 1966 amendments to the 
f.ederal Act. T·he provi·sion of the Pennsylvania Act excluding indi
viduals "subjec·t to the Federal Fair Labor Standards Act" from its 
operation now functioned to exclude virtually all employes of the 
Commonwealth and its political subdivisions and instrumentalities. 
As such, the specific -exemption from application of the Pennsylvania 
Act for those same employes became unnecessary, and by its 1974 
amendments, the General Assembly removed the exemption. 



OPINIONS OF THE ATTORNEY GENERAL 95 

The 1974 amendments to the Fair Labor Standards Act were enacted 
in April of 1974. The 1974 amendments to the Pennsylvania Ad were 
first referred to committee in the Senate in June of 1974 and were 
signed into law in December of 1974. The legislative history of the 
Pennsylvania amendments affords no insight into the Legislature's 
purpose in removing the public employe exemption. It is 'however 
significant that, aware of the 1974 amendments to the federal Act, the 
General Assembly, in amending the Pennsylvania A,ct, still left un
disturbed the provision excluding from the definition of "empfoye" 
individuals "subject to the Federal Fair Labor Standards Act." To 
argue that the General Assembly intended, in that context, to extend 
coverage of the Pennsylvania Act to Pennsylvania public employes 
is to impute to the General Assembly an intent that is unreasonable 
and absurd. With virtually all employes of the Commonwealth and 
its political subdivisions and ins trumentalities now "subject to the 
Federal Fair Labor Standards Act", and tiherefore excluded from 
operation of the Pennsylvania Act, to whom would the General As
sembly be intending to extend coverage? Are we to believe that the 
General Assembly envisioned tihe judicially wrought demise of the 
1974 amendments to the federal Act and legislated in reliance upon 
that vision? The answer is ·Clearly no, for it is presumed " ... [ t] hat 
the General Assembly does not intend a result that is absurd, impossible 
of execution or unreasonable." Statutory Construction Ad of 1972, 
1 Pa. C.S. § 1922(1 ). 

A comparison of the General Assembly's treatment of the definition 
of "employe" in the Minimum Wage Act of 1968 with its treatment of 
the definition of "employe" in the p ,ennsylvania Equal Pay Act, 43 
P.S. § 336.1, et seq., sheds additional light on this discussion. As 
origi_nally ena.cted in 1959, the Equal Pay Act defined "employe" in 
Section 2 (a), 43 P.S. § 336.2 (a), as 

.. . any person employed for hire in any lawful business, 
industry, trade or profession, or in any other lawful enter
pri-se. 

The Equal Pay Act was amended in 1968,4 adding to the definition of 
"employe" in Section 2(a), 43 P.S. § 336.2(-a), the following language: 

. .. including individuals employed by the Commonwealth or 
any of its political subdivisions, including public bodies: 
Provided, however, That the term "employe" as used in this 
act shall not apply to any person or persons who is or are 
subject to Section 6 of the Federal Fair Labor Standards 
Act .... 

Thus, with affirmative language, .the General Assembly made clear in 
1968 its intent to extend coverage of the Equal Pay Ad to all P enn
sylvania public employes not "subject to Section 6 of the Federal Fair 
Labor Standards Act". The absence of similar affirmative lan15uage 
in the 1974 amendments to the Minimum Wage Ad of 1968, when 

4. Act of July 31, 1968, P.L. 869 (No. 262) . 
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considered in light of the similar exclusion of federally covered em
ployes from the definition of "employe" in both acts, lends further 
support to the conclusion that the General As·sembly did not intend, 
by removing the public employe exemption from the Minimum Wage 
Act of 1968, to thereby extend coverage of the Act to Pennsylvania 
public employes. 

(2) Although the General Assembly intended nothing more by its 
1974 amendments than to entirely exclude federally covered public 
employes from the ·operation of the Pennsylvania Act, if the definition 
of "employer" in Section 3 (g) of the Act, 43 P.S. § 333.103 (g), is con
strued to include the Commonwealth and its political subdivisions and 
instrumentalities, then the ·Combined effect of the 1974 amendments 
to the Pennsylvania Act and the Usery decision is to "leave" the 
Minimum Wage Act of 1968 in a posture of covering Pennsylvania 
public employes. 

It may be argued that unless the definition of "employer" is read to 
include the Commonwealth ·and its political subdivisions and instru
mentalities, the public employe exemption deleted from the Act in 
1974 was surplusage. Section 1921 (a) of the Statutory Construction 
A'Ct, 1 Pa. C.S. § 1921(a), provides that" .. . [e]very statute shall be 
construed, if possible, to give effect to all its provisions." Applying 
that rule, the argument would lead us to conclude that the definition 
of "employer" in Section 3 ( g) of the Act, 43 P .S. § 333.103 (g), always 
included the Commonwealth and its political subdivisions and instru
mentalities. 

The argument is unpersuasive for two reasons: (1) It cannot be 
reconciled with another applicable and well established rule o.f statutory 
construction; and (2) it is "in.consistent with the manifest intent of 
the General Assembly". Statutory Construction Act of 1972, 1 Pa. 
C.S. § 1901. 

The Pennsylvania Supreme Court has repeatedly declared that 

" ... It is an established principle of statutory construction 
that an act does not deprive the Commonwealth of any pre
rogative, right or property ... unless the Commonwealth is 
specifically named therein or unless an intention to include 
the Commonwealth is necessarily implied." (.citations omitted). 
Keifer Appeal, 430 Pa. 491, 495, 243 A. 2d 336, 339 (1968). 

The Commonwealth is neither specifi·cally named in the Minimum 
Wage Act of 1968, nor can the intention to include the Commonwealth 
be necessarily implied from the Act. 

An exception to the general rule has been recognized where the 
statute is an ·expression of "public policy". Pittsburgh Public Parking 
Authority Petition, 366 Pa. 10, 76 A. 2d 620 (1950) . That exception 
has, however, been strictly limited. As the Court stated in Keifer Ap
peal, 430 Pa. at 496, 243 A. 2d at 339: 
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[E]very statute is an expression of public policy to some 
extent. If the excepti-on is not to swallow the rule, "public 
policy" must be limited to the clearest cases .... 
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The "test" of whether the "public policy" ex·ception applies may be 
stated as follows: Does the statute embody a rule so clearly in the 
public interest that a court is justified in calling it an expression of 
"public policy" with the effect that the Commonwealth is bound by 
its operation without being named therein or included by necessary 
implication? Keifer Appeal, Id,. The Pennsylvania Supreme Court has 
stated that 

"The right of a court .to declare what is or is not in ac
cord with public policy does not extend to specific economic 
or social problems which are ·Controversial in nature and 
•capable of solution only as the result of a s·tudy of various 
factors and conditions." Mamlin v. Genoe, 340 Pa. 320, 325, 
17 A. 2d 407, 409 (1941) . 

While it is dear that the Minimum Wage Act of 1968 is an expres
sion of "public policy" in the broad and general sense, it is equally 
clear that the specific application of that Act to particular ·classes of 
employment involves controversial social and economic questions 
capable ·of solution only by consideration of various factors and •Condi
tions. See 43 P.S. § 333.101. What is or is not in the public interest 
in terms of public employment relations and standards has long been 
a subject of · vigorous economic, politi.cal, and legal debate. In this 
setting, the Minimum Wage Act of 1968 is not an expression of "public 
policy" in the narrow and technical sense that would bind the Com
monwealth to its operation. Keifer Appeal, Id. The exception is, 
therefore, inapplicable and the general rule prevails. 

"The object of all interpretation and construction of statutes is to 
ascertain and effectuate the intention of .the General Assembly .... " 
Statutory Construction Act of 1972, 1 Pa. C.S. § 1921 (a). At no time 
in the history of minimum wage legislation in Pennsylvania has the 
General Assembly ever displayed the slightest affirmative intent to 
extend ·Coverage of such legislation to public employes. Moreover, as 
we have already concluded, the General Assembly did not intend, by 
the negative ·act of removing the publi·c cmploye exemption from the 
1968 Act, to thereby extend coverage of the Act .to Pennsylvania public 
ernployes. Section 1901 of the Statutory Construction Act, 1 Pa. C.S. 
§ 1901, provides that 

In the construction of the statutes of this Commonwealth, 
the rules set forth in this chapter shall be observed, unless the 
application of such rules would result in a •construction in
·consistent with the manifest intent of the General Assembly. 

It would indeed violate all discernible manifestations of legislative 
intent to apply Section 1921 (a) of the Statutory Construction Act, 
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1 Pa. C.S. § 1921 (a) ito rconstrue the definition of "employer" in Section 
3(g) of the Minimum Wage Act -of 1968, 43 P.S. § 333.103(g) as in
cluding the Commonwealth and its politireal 1subdivisions and instru
mentalities. 

For all the foregoing reasons, we conclude that the Pennsylvania 
Minimum Wage Act of 1968 is not aipplicable to employes of the 
Commonwealth and its politic·al ·subdivisions and instrumentalities. 

Sincerely yours, 

Lours J. RovELLI 

Deputy Attorney General 

VINCENT x. YAKOWICZ 

Solicitor General 

ROBERT P. KANE 

Attorney General 

OFFICIAL OPINION No. 76-30 

Game Commission-Bonding of County Treasurers-Fish Commission. 

1. County Treasurers need not post a separate bond for the issuance of hunting 
and fishing licenses. The bonding requirement which exists in the various 
county codes, 16 P.S. §§ 802, 3802 and 7407, is legally sufficient . 

Mr. G1'en L. Bowers 
Executive Director 
Pennsylvania Game Commission 
Harrisburg, Pennsylvania 

Dear Mr. Bowers: 

Harrisburg, Pa. 17120 
November 10, 1976 

We have received a request from you for an opinion concerning 
certain matters relating to the bonding of .county treasurers. Specifi
cally, you have asked whether county treasurers must obtain a separate 
bond for the handling of hunting and fishing licenses. It is our opinion, 
and you are here!::iy advi.sed, that ·County treasurers need not obtain a 
separate bond for the handling of 1hunting and fishing licenses. 

First, with regard to the question of whether county treasurers must 
obtain a bond specifically for the handling of hunting licens1es, the 
Game Law, 34 P.S. § 1311.305, provides; 

"Th€ issuance ·of all hunting licenses shall be under the direct 
supervi.sion of the 0commis1sion, whioh shall designate the 
several ·county treasUl'ers ·and suc•h other issuing agents 
throughout the Commonwealth or otherwise as it may find 
essential. ... " 
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Therefore, county treaisurers are agents of .the Commonwealth for the 
collection of hunting licens·e fees .1 

The Game Law also provides for the bonding of issuing agents. 

"Every agent ·designated to issue hunters' licenses, unless ·al
ready under bond to cover the handling o;f pubJi.c funds, sihall 
give bond to the Commonwealth in such sum ·ais shall be fixed 
by the commission, but not less than three thousand dollaris 
($3,000.00) .. . . " 34 P.S. § 1311.311. 

Therefore, unless already bonded to cover the handling of public funds, 
an issuing agent of the Ga)Ile Commission must obtain a bond specifi
cally to handle hunting lic·enses. However, the County Code, 16 P.S. 
§ 802, does provide for the bonding of county treasurers. 

"Each county treasurer shall, before entering upon the duties 
of his office, give bond with sufficient security . . . for the 
faithful discharge of all duties enjoined upon him by law in 
behalf of the Commonwealth, and for the payment according 
to law of all moneys received by him for the use of the Com
monwealth . . .. " 

"\Yhile the above section ·of the County Code covers only third through 
eighth da·ss .counties, there are similar provisions concerning counties 
of the second class and second cla.ss A, Aot of July 28, 1953, P.L. 723, 
16 P.S. § 3802, and counties of the first dass, Act of .kpril 15, 1834, 
P.L. 537, 16 P .S. § 7407. 

Any county treasurer bonded under the aforementioned provisions 
~eed not purchase a separate bond to .cover the handling o.f hunting 
hcenses. The Game Law exempts those individuals already bonded 
t? cover the handling of pubhc funds . The various .county .codes pro
vide tha·t the ·county treasurers shall give bond for t he faithful dis
charge of all duties enjoined upon them by the Commonwealth. 
Therefore, the bond provided for in the various county ·codes is legally 

1. There is an exception for treasurers of counties of the first cla'Ss. The Act of 
April 8, 1937, P.L. 256, 16 P.S. § 7414, provides that, 

"[c)ounty treasurers in counties of the first class, from and after the 
effective date of this Act shall cease to be agents of the Common
wealth, any other provision of any Act of Assembly to the contrary 
notwithstanding . .. for fishing licenses, hunters' licenses, and all other 
taxes or fees payable to the Commonwealth which it i's now their duty 
to collect." 

However, the effect of this Act, insofar as it relates to the bonding procedures 
of county treasurers, is negligible. The Act also prov:ides .that count)_' tr~asurers 
shall collect such funds, including hunting and fishmg license app~cat10ns, as 
was their previous duty. The courts are in accord. Swartley v. Baird, 347 Pa . 
608, 614, 32 A. 2d 874, 876 (1943). Aside from ruot being agents <?f the Com
monwealth the treasurers in counties of the first class perform m the same 
manner as' other county treasure1·s regarding the manner of the issuance o f 
hunting and fishing licenses. 
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sufficient to cover the county treasurers for the issuance of hunting 
licenses. 

The second question is whether ·county trea·surers must obtain ·a 
separate bond for handling fishing licenses. The Fish Commi.ssion has 
designated .county treasurers as issuing agents for fishing licenses. 
Section 225 of the Fish Law of 1959, 30 P.S. § 225, provides that every 
issuing agent of the Commission shall be bonded for the issuance of 
fishing licenses. However, the Fish Law of 1959 has no provision, as 
does the Game Law, whic·h iexempts those issuing agents, who are 
otherwise bonded, from pos·ting bond. It therefore might appear that 
the Fish Law of 1959 requires ·County treasurers to post a separate 
bond in order to issue fishing licenses. That is not the -case however. 

As previously stated, the various county 1codes provide that a -county 
treasurer shall post bond for, 

"the faithful discharge of all duties enjoined upon him by law 
in behalf of the Commonwealth, and for the payment accord
ing to law of all moneys received by him for the use of the 
Commonwealth." 16 P .S. §§ 802, 3802 and 7407. (Emphasis 
added.) 

The issuing of fi.shing licenses and the ·collection of fees is a duty en
j·oined upon county treasurers by law in behalf of the Commonwealth. 
Section 225 of the Fish Law of 1959 permits the Fish Commission 
to appoint is1suing ·agents for fishing licenses. The various county codes 
specifically state that .county treasurers are to post only one bond for 
the performance of all their duties for the Commonwealth. Therefore, 
a county treasurer need not post a s1epara.te bond in order to issue 
fishing licenses. 

In conclusion, it is our opinion, and you are hereby aidvised, that 
county treasurel's need not post a separate bond for the is·suance of 
hunting and fishing licenses. The bonding requirement which exists 
in the various county codes and is t he responsibility of the counties 
is sufficient. 

In accol'dance with section 512 of t he Administrative Code of 1929, 
71 P.S. § 192, this opinion has been submitted to the Department of 
the Auditor General and the Treasury Department for their response 
and approval. 

Very truly yours, 

BART J . DELUCA, JR. 
Deputy Attorney General 

VINCENT X. YAKOWICZ 

Solicitor General 

ROBERT p. KANE 
Attorney General 
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OFFICIAL OPINION No. 76-31 

Department of General Services-State Treasurer-Uni/ orm Commercial Code
Bidding-" Signed". 

1. A hand printed signature affixed to a bid proposal by a bidder who intends to 
execute his bid is legal and the Department of General Services may legally 
accept bids containing such signatures. 

2. A complete signature i·s not necessary; authentication may be printed, stamped 
or written; it may be by initials or by thumbprint. 

Honorable Ronald G. Lench 
Secretary of General Services 
Harrisburg, Pennsylvania 

Dear Secretary Lench: 

Harrisburg, P'a. 17120 
November 10, 1976 

You have asked whether the Department of General Services can 
legally aiccept bid proposals whioh al'e signed by the bidders in a 
manner other than a handwritten signature in script form. You have 
advised us that in some instances bidders will hand print .their signa
tures on the bid proposals intending thereby to bind themselves to 
their bids. The Office of the State Treasurer has objected to the ac
ceptance of suc.h bids and insisfa that the only acceptable method of 
executing a bid is by a handwritten script signature. 

Prior to the adoption of the Uniform Commercial Code, the law in 
Pennsylvania was that documents, contracts and other papers could 
be executed by a typewritten, printed or rubber stamped signature 
provided that such had been properly authorized. See Tabas v. Emer
gency Fleet Corporation, 9 F. 2d 648, 649 (E.D. Pa. 1926), affd., 22 
F. 2d 398 (3rd Cir. 1927). 

Under the Uniform Commercial Code (12A P .S. § 1-201 (39)), the 
term "signed" is defined as including "any symbol executed or adopted 
by a party with present intention to authenti·cate a writing". In the 
Official Comment to Section 201, the Commissioners noted that this 
definition was expressly included so as to "make clear that as .t he term 
is used in this Act a ·complete signature is not necessary". They 
further stated that an " [a] uthentication may be printed, stamped or 
written; it may be by initials or by thumbprint". 

The few cases which have dealt with the issue of what constitutes 
a signature have endorsed the Comment: 

"What is meant ... is that a complete signature is not neces
sary. That is, authentication of the document may be aic
complished by a printed, stamped or written symbol. . .. " 
Plemens v .. Didde-Glaser, Inc., 244 Md. 556, 224 A. 2d 464, 
467 (1966). 

and 
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"A complete signature is not necessary to ·constitut•e an au
thentication as it may be printed and may be on any part of 
the document . .. . " Evans v. Moore, 131 Ga. App. 169, 205 
S.E. 2d 507, 508 (1974). 

SM also Benedict v. Lebowitz, 346 F. 2d 120 (2nd Cir. 1965). 

It is our conclusion, therefore, that a hand printed signature affixed 
to a bid proposal by a bidder who intends to execute his bid is IegaJl 
and the department may legally accept bids -conrtaining such signatures. 

Very truly yours, 

w. w. ANDERSON 

Deputy Attorney General 

VINCENT x. YAKOWICZ 
Solicitor General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-32 

Nursing Homes-Reorganization Plan No. 3 of 1975-Department of Public Wel
l are-Department of Health-Social Security Act-Medicaid. 

I. The administration of the provider agreement issuance function was not trans
ferred to the Department of Health by Reorganization Plan No. 3 and it con
tinues to be the responsibility of the Department of Public Welfare. 

2. Since the Reorganization Plan explicitly limited transfer of nursing home re
lated functions by excepting "those powers nece·ssary for the Department of 
Public Welfare to retain its status as the Single State Agency in compliance 
with the Social Security Act" and since the Department of Health, Education 

I. It does not appear, however, that the State Treasurer is questioning the legality 
of accepting hand printed signatures on bids. Rather, it is the State Treasurer's 
position that . despite their legality, the allowance of hand printed signature\5 
could lead to abuse on the part of dishonest bidders who could disclaim any 
intent to submit a bid. Such testimony would be difficult to combat in the 
absence of a written signature. The State Treasurer contends for this reason 
that sound procurement policy requires that the Commonwealth insist on 
proper written execution of all bids and that acceptance of printed, typewritten 
or stamped signatures needlessly 1open·s up the possibility of disputes, litigation, 
delay and expense. 

Without deciding one way or the other the question of what constitutes 
sound procurement policy, it is our opinion that the Department of General 
Services does have the authority to require all bid pl'oposals to be signed by a 
handwritten signature in script form. The Department may by regulation re
quire its invitations for bid proposals to include, as one of the specifications, 
that a bid proposal, to be valid, must be executed by a handwritten script 
signature. If such a regulation were adopted, it should include a requirement 
that invitations for bid proposals state very clearly that unless the bids are 
signed in writing, they will be rejected for failure to follow the specifications. 
In this manner the abuse contemplated by the State Treasurer will be avoided. 
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and Welfare has now ruled that the transfer of issuance of nursing home pro
yider agreement's would jeopardize that status, the transfer '°f that function 
1s held never to have occurred as a matter of law. 

3. Considerable weight should be given to the federal government's interpretation 
of federal regulations. 

4. Official Opinion No. 76-18 rescinded. 

Honorable Leonard Bachman, M.D. 
Secretary of Health 
Harrisburg, Pennsylvania 

Honorable Frank S. Beal 
Secretary of Public Welfare 
Harrisburg, Pennsylvania 

Dear Secretary Bachman and Secretary Beal: 

Harrisburg, Pa. 17120 
December 23, 1976 

On June 15, 1976 we is·sued Offi.cial Opinion No. 76-18 in which we 
concluded that the issuance of nursing home provider agreements under 
the Medicaid program was transferred to the Department of Health 
by Reorganization Plan No. 3 of 1975 while supervision ·of this function 
remained in the Department of Public Welfare. The pertinent language 
of the Reorganization Plan states: 

"The functions, powers and duties of the Department of Public 
Welfare as set forth in Articles II, IV, IX, and X, Act of June 
13, 1967 (P.L. 31, No. 21), known as the 'Publi.c Welfare 
Code,' with regard to the Social Security Act, insofar as it 
applies to skilled nursing homes' and intermediate care nurs
ing homes' provider agreement certification and issuance, ex
cept those powers necessary for the Department of Public 
Welfare to retain its status as the Single State Agency in 
compliance with the Social Security Act, are hereby trans
ferred to the Department of Health." (Section 2; 71 P.S. 
§ 756-3) (Emphasis added.) 

Thus, it ·can be seen that we were required, in reaching our earlier 
conclusion, to interpret a federal aict, and .in parti·cula.r, certain federal 
regulations that make specific reference to the execution of an agree
ment with the Single State Agency. We said that in our opinion thos·e 
references were desoriptive rather than operative and should not be 
construed as requiring that the Single State Agency perform the ad
ministrative function of executing the provider agreements. 

In issuing suoh opinion we were not unmindful rtihat the interpretation 
of federal regulations is more appropriat~ .for federal att?rneys. For 
this reason preliminary drafts of the opm10n wer~ subm_1tte? to the 
Department of Health, Education and Welfare pnor to its. is~ua~ce, 
and informal assurances were received from that department md1catmg 
no disagreement. 
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Now, however, by letter dated November 16, 1976 from Alwyn L. 
Carty, Regional Commi.s,sioner, SRS, Department of Health, Educa
tion and Welfare, we have been advised that the federal government 
disagrees with ·our opinion and, in parti.cular, disagrees with our inter
pretation of the federal regulations. On page 2 of the letter Mr. Carty 
states: 

"Additionally, the references made in Federal regulations ... 
are not by any means meant to be descriptive rather than 
operative as stated in the opinion ·of the Pennsylvania At
torney General." 

While we do not necessarily agree with Mr. Carty's legal reasoning, 
we do recognize .that consideiable weight should be given to the federal 
government's interpretation of federal regulations. For this reason we 
will yield to Mr. Carty's opinion and withdraw the conclusion reached 
in our prior opinion. It is therefore our opinion now that the adminis
tration of the provider agreement issuance function was not .transferred 
to the Department of Health by Reorganization Plan No. 3 and that 
it continues to be the responsibility of the Department of Public 
Welfare. 

In other words, since the Reorganization Plan explicitly limited 
transfer of nursing home related functions by excepting "those powers 
necessary for the Department of Public Welfare to retain its status 
as the Single State Agency in compliance w.ith the Social Security Act" 
and since the Department ·of Health, Education and Welfare has now 
ruled thait the transfer of issuanoe of nursing home provider agree
ments would jeopardize ,that status, we now conclude that the transfer 
of tJhat function ·has never occurred ·as a matter of law. 

As a practical matter, the actual transfer to the Health Department 
has never occurred. Although we urged the transfer to be expedited in 
a footnote to our prior opinion, the transfer was held up pending the 
omcial reaction of the Department of Health, Education and Welfare 
to our opinion. This is consistent with Section 501 of the Adminis
trative Code, 71 P .S. § 181, which authorizes departments to "devise 
a practi.cal and working basis for cooperation and coordination of work, 
eliminating, duplicating, and overlapping of functions .... " 

Official Opinion No. 76-18 is hereby rescinded. 

Very truly yours, 

W. W. ANDERSON 

Deputy Attorney General 

VINCENT x . YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 
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OFFICIAL OPINION No. 76-33 

Department of Banking-Regulatory Powers-Savings Banks-Savings Accounts 
-NOW Accounts-Withdrawals. 

1. Subject to the provisions of the Banking Code of 1965, the Banking Depart
ment has the power to adopt regulations which are responsive to changing 
economic conditions and to changes in banking practices. 

2. The Department of Banking has the broad regulatory authority to permit 
savings banks to issue an. account whereby depo·sitors may withdraw fund~ 
from their accounts by means of a negotiable order of withdrawal. 

3. Savings banks may not pay interest on accounts which are subject to with
drawal of funds by means of a negotiable order of withdrawal. 

4. Negotiable order of withdrawal drafts, if authorized by the Department of 
Banking, must indicate on their face that the bank may require fourteen days 
notice before making payment '°n the draft. 

Honorable William E. Whitesell 
Secretary of Banking 
Harrisburg, Pennsylvania 

Dear Secretary Whitesell: 

Harrisburg, P'a. 17120 
December 27, 1976 

You have requested our advice concerning whether savings banks 
operating under the Banking Code of 1965, 7 P .S. § 101, may offer 
depositors a ,type of acc-0unt, referred to generally ·as a NOW aiccount, 
which, he'retofore, has not been offered in Pennsylvania. Although this 
type of ·a~count, described in detail below, is a departure from tradi
t10nal ,savmgs bank practiice in Pennsylvania, it is our opinion, and 
you are accordingly advised, that you have the regulatory authority 
to permit NOW accounts. 

A NOW account is a non-interest bearing account covered by 
monthly statements issued by the bank to the depositor. Under the 
terms of this ·account, money may be withdrawn by means of a negotia
ble order of withdrawal whi·oh will require the bank to pay the ·speci
fied sum to a named third party. It is a "payable through" ·draft which 
will name a local commercial bank and will clear through the banking 
system much the same as other drafts. The NOW account is quite 
similar to a traditional checking account and, therefore, the question 
of whether savings banks may issue this type of account is of con
siderable importance to the banking community. 

"Savings bank" is defined by the Banking Code of 1965 as: 

" ... a c-0rporation without ·capital stock wh_ich exists under 
the laws of this Commonwealth and as a savmgs bank under 
the Banking Code of 1933 was at~thorized to eng.age in the 
business of receiving savings deposits on the effective date of 
this act or which receives authority to engage in such business 
pursuant to this act." 7 P.S. § 102 (x). 



106 OPINIONS OF THE ATTORNEY GENERAL 

Since savings banks may quite clearly act as depositories, they must 
also have a means by which depositors may withdraw their funds. We 
do note that the t erm "savings deposits" is not defined in the Banking 
Code. The Banking Code provides, in pertinent part : 

"A savings bank may receive money for deposit and: 

(a) Provisions for withdrawal-may provide by its ar,ticles 
or by-laws for the terms of withdrawal thereof except 
that deposits may not be accepted which are legally 
subject to withdrawal wit hin a period of less than four
teen days, 

(b) Notice in absence of provisions-shall repay deposits 
on demand after sixty days' noti.ce in the absence of 
any requirement of notice in its articles, by-laws or 
rules or in the event of failure by the savings bank to 
give any notice required by this act or by its articles, 
by-laws or rules, . . . " 7 P.S. § 503 (a), (b). 

The provisions of law quoted above, are the only provisions in the 
Banking Code of 1965 which discuss .the means of withdrawing funds 
deposited in savings banks. There is nothing in those provisions which 
would prohibit a NOW account. This conclusion, however, does not 
end our inquiry, for there still remains the question of whether there 
is anything in the law which permits a NOW a.ccount. On this question, 
it is our opinion that .the Secretary of Banking has the broad regulatory 
authority and power to permit such an account in his discretion, by 
appr·opriate regulations. 

The following extensive quotes from the Banking Code of 1965 in
eluctably lead to this conclusion: 

"§ 103. Declaration of purposes ; standards for exercise of 
power and discretion by department 

"(a) Purposes ·of the act-The General Assembly declares as 
its purposes in adopting this act to prnvide for: 

(v) The opportunity for insti tutions subject to this act to 
remain competitive wibh each other, with financial organiza
tions existing under other laws of this Commonwealth, and 
with banking and financial organizations existing under the 
laws of other s tates, the United States and foreign 'Countries, 

(vi) The opportunity for institutions subject to this act to 
serve effectively the convenience and needs of ·their depositors, 
borrowers and other customers, to participate in and promote 
the economic progress of Pennsylvania and the United States 
and to improve and expand their services and facilities for 
those purposes, 
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(vii) The opportunity for the management of .institutions 
to exercise their business judgment, subject to the provisions 
of thi1s ac·t, in conducting the affairs of their institutions, to 
the extent oompatible with, and .subject to, the purposes re
cited in the preceding clauses of this subsection (a), 

(viii) A delegation to the department of adequate rule
making power and administrative discretion, subject to the 
provisions of this act and to the purposes stated in this sub
,section (a), in order that the supervision and regulation of 
institutions subject to this act may be flexible and, readily 
responsive to changes in economic conditions and to changes 
in banking and fiduciary practices, and 

(b) Standards io be observed by department-The purposes 
of this act stated in subsection (a) of this 1section shall .con
stitute standards to be observed by the department in the 
exercise of its discretionary powers under this act, in the 
promulgation of rules and regulations, in the examination and 
supervision of institutions subject to this act and in all matters 
of construction and application of this act required for any 
determination or action of the department .... 

Comment-Banking Law Commission 

Clauses (v) through (ix) of subsection (a) recognize that 
after s·atisfying the jmperatives of safety and soundness there 
still remains a broad area in which the policies for banking 
legislation and regulation may create a progressive rather than 
restrictive atmosphere. The premises underlying such policies 
recognized by this act are that contemporary banking faces, 
and should have the opportunity fairly to meet, a high degree 
of ·competition not -0nly from other banks but also, in virtually 
all principal functions, frnm a large number and variety of 
other financial organizations ; that banking should have the 
leeway to ad,apt itself to changing and expanding requirements 
of the community in order that it may make its proper con
tribution to eoonomi-c progress; that, within the confines of 
appropriate restrictions to proteot depositors and the public, 
the private business judgment of management should be free 
to guide the development of banking institutions; and that 
banking legislati-0n should not be overly-detailed but should 
permit supervisory authorities to shape regulation, within 
statutory standards and guidelines, in order to meet changes 
in banking and ·economic ~onditions without repeated, de
tailed legislative amendment. 

Subsection (b) complements the purposes set forth in sub-
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section (a). It serves the double function of giving policy d,i
rection to the "department and of providing legislative stan
dards that restric't the discretion of ,the department in keeping 
with constitutional limits on the delegation of authority to 
administrative agencies. Basic standards, such as t hose in this 
section, which provide guidance for an administrative agency 
in the performance of its funct ions have been held to avoid 
any problem ·of unlawful delegation of legislative authority. 
See, e.g. Dauphin Deposit Trust Co. v. Myers, 130 A. 2d 686, 
388 Pa. 444 (1957) ; Arnhbishop O'Hara's Appeal, 131 A. 2d 
587, 389 Pa. 35, 1957; Gomm. of Pennsylvania, Water and 
Power Resources Board v. Green Spring Co., 145 A. 2d 178, 
394 Pa. 1, 1958; Sun Oil Co. v. Zoning Board of Adjustment of 
City of Pittsburgh, 169 A. 2d 294, 403 Pa. 409, 1961; Rieder 
Appeal, 188 A. 2d 756, 410 Pa. 420, 1963. 

§ 104. Rules .of ,construction 

In the interpreta,tion and construction of .this act: 

(a) Use of comments-The comments of the commission 
which drafted this act may be consulted in the construction 
and application of its original provisions but the text of the 
act will ·control in the >event of a ·conflict between text and 
·eomments. 

(d) Construction of statements of powers of institutions-,A 
power of an .insfatution stated in this act to be subject to 
regulation of the department may be exerci,sed, subject to the 
provisions of this aiet, in the absencie of suc•h regulation but a 
power which is stated to be subject to approval or permission 
of the department may not be exercised in the absence of such 
written approval or permi·ssion. 

Comment--Banking Law Commission 

"Subsection (a) giV'es a statutory basis for referring to the 
comments of the commission which drafted this act in the 
construction of its original provisions, although the text will 
control the .comments in the event of confikt. Reference to 
the comments is especially important in determining the in
tention of this act with respect to changes in pre-existing law 
since there i·s ex·tensive rewriting in this act of provisions of 
the prior Code, even as to matters which are not intended to 
be changed in ·subS'tance. It is intended that the comments be 
ayailable for reference not only by courts in the event of litiga
tion but also by regulatory authorities, both state and federal 
in the ·Conduct of their regulatory and supervisory functions'. 



OPINIONS OF THE ATTORNEY GENERAL 

Subsection (b) gives an 'open-end' effect to most of the 
statutes and regulations ref erred to in this act .. The purpose 
of this provision is to help to keep this act current with 
changes in other laws and .regulations without tJhe need for 
repeated statutory amendments, as was the case under the 
prior Code . .. . 

Subsection ( d) ... 

. . . The powers ·Conferred by this act are, 3/C·cordingly, not 
dependent on the existence of pertinent regulations although 
such regulations when issued will control the exercise of those 
powers .... " (Emphasis supplied.) 
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The Act delegates to the Department of Banking broad rule-making 
power and administrative discretion. The avowed intent of rthe Gen
eral Assembly is that .such regulatory powers be 1exer.cis·ed to provide 
flexibility and responsiveness to changes in economic conditions and 
banking practices, to effectively serve the convenience and needs ·Of 
depositors, to ·create a progressive rather than restrictive banking 
atmosphere and to adapt itself to ·changing and expanding require
ments of the community. 

Should you decide to promulgate suc-h regulations, we .call to your 
attention our prior opinion holding that t·he type of account generally 
referred to as a WOA account was permissible under the same pro
visions of the Banking Code. 1974 Opinions of the Attorney General 
of Pennsylvania 171, Official Opinion No. 45. 

Insofar as the fourteen day withdrawal requirement is ·concerned, 
we held: 

"It has been suggested that Section 503 (a) means that a 
savings bank may not pay out money deposited until fourteen 
days after such depo.sit is made. The commentary to Section 
5.03 of the Banking Gode of 1965 indicates, howeV'er, that Se.c
tion 503 (a) restates without change that portion of Section 
1203 (a) of :the Banking Code of 1933 which provided that a 
'savings bank shall not accept any deposits payment of 
which can be legally required by the depnsitor within a period 
of less than fourteen days.' Accordingly, it appears that Sec
tion 503 (a) obligates a bank to do no more than retain rthe 
option of refusing to surrender a deposit sooner t han fourteen 
days after it is made. The latter is the interpretation of Sec
tion 503 (a) that has been universally adopted by savings 
banks since the Code of 1965 became effectiv·e." Id. at 172. 

In accordance with this interpretation, any regulation must require 
each NOW account draft to contain language which indi.cates that the 
bank may require fourteen days noti.c-e before making payment. 
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We finally note that should you determine to promulgate regulations 
to permit this type of account, such a decision would not be com
pletely revolutionary. Such decisions have been made in other states 
with various legal results, depending on the provisions of particular 
state statutes. See, Hudson County National Bank v. Provident In
stitution for Savings, 44 N.J. 282, 208 A. 2d 409 (1965) (permitting 
the equivalent of NOW ruccounts notwithstanding foe "traditional" 
function of saving ban~s); Savings Bank of Baltimore v. Bank Com
missioner of the State of Maryland, 248 Md. 461, 237 A. 2d 45 (1968) 
(permitting NOW accounts); Androscoggin County Savings Bank v. 
Campbell, 282 A. 2d 858 (Me. 1971) (holding that savings banks may 
not issue checking accounts); New York State Bankers Association v. 
Albright, 38 N.Y. 2<l 430, 381 N.Y.S. 2d 17 (1975) (savings banks may 
not offer NOW accounts); Consumers Savings Bank v. Commissioner 
of Banks, 282 N.E. 2d 416 (Maiss. 1972) (NOW aiccounts are permis
sible); Wisconsin Bankers Association v. Mutual Savings and Loan 
Association of Wisconsin (Cir. Ct. Milwaukee County 1976) (NOW 
accounts are permissible). F ederal law, moreover, does not prohibit 
NOW a;ccounts, but they may not bear interest ex;cept when issued by 
banking institutions in New England. 12 U.S.C. § 1832 (a). 

In conclusion, we are of the opinion that Section 503 of the Banking 
Code does not prohibit savings banks from issuing NOW accounts and 
that the broad regulatory authority of your office author.izes you to 
decide whether .they should be allowed. If you decide to allow them, 
the Department of Banking should prepare and promulgate regula
tions which detail the permissible methods of operation of NOW ac
counts. 

Very truly yours, 

VINCENT x. YAKOWICZ 

Solicitor General 

JEFFREY G. COKIN 
Deputy Attorney General 

ROBERT p. KANE 

Attorney General 

OFFICIAL OPINION No. 76-34 

Elections-Political Action Committees in Pennsylvania. 

1. 2 U.S.C. § 441b and prior case law permit the formation of political action 
committees (PACs) by labor unions and corporations. 

2. A PAC is an entity, separate and distinct from its sponsoring organization, 
established for the purpose of soliciting contributions to and making expendi
tures from a segregated fund , which fund is to be used for political purposes. 

3. PACs are "political committees" under sections 1605(c) and 1607 of the Penn
sylvania Election Code. 
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4. Under section 1605(c) of the Pennsylvania Election Code, a corporation or 
unincorporated association may use its general treasury funds for the estab
lishment and administration of a PAC, and for the solicitation of voluntary 
contributions to the PAC. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 

Dear Secretary Tucker: 

Harrisburg, P.a. 17120 
December 28, 1976 

You have requested our advice regarding the interpretation of Sec
tion 1605 of the Pennsylvania Election Code, as amended, 25 P.S. 
§ 3225 and the possible 'Conflict of that section with the Federal Elec
tion Campaign Act of 1971, as amended.1 Specifi.cally, you inquire ·as 
to whether a "Political Action Committee", lawfully organized pur
suant to 2 U.S.C. § 44lb2 for the purpose of influencing federal elec
tions and using corporate and unincmporated association funds to 
organize and administer its political fund, can, at the same time, legally 
contribute to candidates seeking non-federal office in Pennsylvania. 

Section 441b of Title 2 of the United States Code provides: 

"(a) It is unlawful for any national bank, or any corporation 
organized by authority of any law of Congress, to make a 
contribution or expenditure in connection with any election to 
any political office, or in oonneclion with any primary elec
tion or political convention or caucus held to select candidates 
for any political office, or for any ·corporation whatever, or any 
labor organization, to make a contribution or expenditure in 
connection with any election at which presidential and vice 
presidential electors or a Senator or Representative in, or a 
Delegate or Resident Commissioner to, Congres.s are to be 
voted for, or in connection with any primary election or politi
cal convention or caucus held to s'8lect candidates for ·any of 
the foregoing offices, or for any oandidate, political committee, 
or other person knowingly to accept or receive any contribu
tion prohibited by this section, or any officer or any director 
of any corpora..tion or any national bank or any officer of any 
labor organization to consent to any contribution or expendi
ture by the corporation, national bank, or labor organization, 
as tJhe ·Case may be, prohibited by this section. 

I. Federal Election Campaign Act of 1971, Pub. L. 92-225, §§ 301-311, 86 Stat. 11 
(1972) as amended by the Federal Election Campaign Act Amendments of 
1974, (P.L. 93-443), § 201-407, 88 Stat. 1272, Title 2, U.S.C., and b.y the. Fed.era! 
Election Campaign Act Amendments of 1976 (P.L. 94-283) as codified m Titles 
2 and 26 of the United States Code. 

2. Formerly codified in 18 U.S.C. § 610 by the 1971 Act and th~ 1974 Amendments. 
It should be noted that this section wa'S deleted from Title 18 ~y the 1976 
Amendments and added to Title 2. Former sections 608-617 of Title 18 now 
appear as new sections 441a-441j in Title 2. 
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(b) (1) For the purposes of this section the term "labor or
ganization" means any organization of any kind, or any 
agency or employee representation .committee or plan, 
in whi.oh employees parti,cipate and which exists for the 
purpose, in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work. 

(2) For purposes of this section, and section 12 (h) of the 
Public Utility Holding Company Act (15 U.S.C. 79L (h), 
the term "contribution or expenditure" shall include any 
direct or indirect payment, distribution, loan, advance, 
deposit, or gift of money, or any services, or anything of 
value (except a loan of money by a national or State bank 
made in accordance with the applicable banking laws and 
regulations and in the ordinary course of business) to any 
candidate, campaign committee, or political party or or
ganization, in connection with any election to any of the 
offices referred to in this section, but shall not include-

(A) communications by a corporation to its stock
holder.s and executive or administrative personnel 
and their families or by a labor organization to its 
members and their families on any subject; 

(B) nonpartisan registration and get-out-the-vote 
campaigns by a corporation aimed at its stockholders 
and executive or administrative personnel and their 
families, or by a labor organization aimed at its 
members and their families; and 

(C) the establishment, administration, and soli'Cita
tion of contributions to a separate segregated fund to 
be utili:wd for political purposes by a corporation, 
labor organization, membership organization, co
operative, or corporation without capital stock. 

(3) It shall be unlawful-

(A) for such a fund to make a contribution or ex
penditure by utilizing money or anything of value 
secured by physical forc•e, job discrimination, finan
cial reprisals, or the threat of force, job discrimina
tion, or financial reprisal; or by dues, fees, or other 
moneys required as a condition of membership in a 
labor organization or as a condition of employment, 
or by moneys obtained in any 'Commercial trans
action. 

(B) for any person soliciting an employee for a 
contribution to such a fund to fail to inform such 
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employee of the political purposes of su·ch fund at 
the time of such solicitati-0n; and 

(C) for any person soliciting an employee for a 
contribution to such a fund t-0 fail to inform such 
employee, at the time of such solicitation, of his right 
t-0 refuse t-0 so contribute without any reprisal. 

(4) (A) Except as provided in subparagraphs (B), (C), 
and (D), it shall be unlawful-

(i) for a ·Corporation, or a separate segregated 
fund established by a corporation, to solicit con
tributions to such a fund from any person other than 
its stockholders and tiheir families and its executive 
or administrative per-sonnel and their families, and 

(ii) for a labor organization, or a separate segre
gated fund established by a labor organization, to 
solicit contributions to such a fund from any person 
other than its members and their families. 

(B) It shall not be unlawful under this section for a 
corporation, a labor organization, or a separ·ate segre
gated fund established by ·such corporation or such 
labor organization, to make 2 written solicitations 
for contributions during the calendar year from any 
stockholder, executive or administrative personnel, 
or employee of a ·Corporation or the families of .such 
persons. A solicitation under this subparagraph may 
be made only by mail addressed to stockholders, 
·executive or administrative personnel, or employees 
at their residence and shall be so designed that the 
·Corporation, labor organization, or separate segre
gated fund conducting such solicitation cannot deter
mine who makes a contribution of $50 or less as a 
result of such solicitation and who does not make 
such a contribution. 

(C) This paragraph shall not prevent a membership 
organization, cooperative, or corporation without 
capital stock, or a separate segregated fund estab
lished by a membership organization, ·cooperative, 
or .corporation without capital stock, from soliciting 
contributions to such a fund from members of such 
organization, ·Cooperative, or corporation without 
capital •stock. 

(D) This paragraph shall not prevent a tra.de asso
ciation or a separate segregated fund established by 
a trade association from soliciting contributions from 

113 
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the stockholders and executive or administrative 
personnel of the member corporations of such trade 
association and the families of such stockholders or 
personnel to the extent that such solicitation of such 
stockholders and personnel, and their families, has 
been separately and •specifically approved by the 
member corporation involved, and such member cor
poration does not approve any such solicitation by 
more than one such trade association in any calendar 
year. 

(5) Notwithstanding any other law, any method of 
soliciting voluntary contributions or of facilitating the 
making of voluntary contributions to ·a separate segre
gated fund established by a ·corporation, permitted by law 
to corporations with regard to stockhoklers and executive 
or administrative personnel, shall also be permitted to 
labor organizations with regard to their members. 

(6) Any corporation, including its subsidiaries, branches, 
divisions, and affiliates, that utilizes a method of soliciting 
voluntary contributions or facilitating the making of vol
untary ·contributions, shall make available such method, 
on written request and at a cost ·sufficient only to reim
burse the ·corporation for the expenses incurred thereby, 
to a labor organization representing any members work
ing for such .corporation, its subsidiaries, branches, divi
sions, and affiliates. 

(7) For purposes of this section, the term "executive or 
administrative personnel" means individuals employed by 
a corporation who are paid on ·a salary, rather than 
hourly, basis, and who ·have policymaking, managerial, 
professional, or supervisory responsibilities." 

This language is a codification of prior case law and has been 
interpreted to permit the formation of political action committees 
(PACs) by labor unions and corporations. A PAC is an entity, legally 
separate and distinct from its sponsoring corporation or labor union, 
which is establis·hed for the purpose of soliciting contributions to and 
making expenditures from a .segregated fund, whi·ch fund is to be used 
for politi-cal purposes. Pipe fitters Local Union No. 562 v. United States, 
407 U.S. 385, 401 (1972). A PAC must be separate from its sponsoring 
·corporation or union only in the sense that there must be a strict 
segregation of its monies. There is no requirement that the PAC be 
formally or functionally independent of the control of its sponsor 
organization. Pipefitters, supra. Moreover, this provision has been 
interpreted by the Federal Election Commission (FEC) as authorizing 
a sponsoring ·corporation or labor organization to use funds from its 
general trea·sury to establish and administer ·a PAC. Advisory Opinion 
1975-23, Federal Register, Volume 40, No. 233, December 3, 1975, at 
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page 56584.3 Although sponsoring organizations cannot use their gen
eral treasury funds to directly contribute to political .campaigns, under 
the Federal Act other primary and general election expenses, (i.e., 
office space, postage, telephone bills, etc.) ·can be paid by the corpora-
tion ·or labor organization itself. · 

The Pennsylvania Election Code of June 3, 1937, P.L. 1333, pro-
vides in pertinent part: 

The words "political committee" shall include every two or 
more persons who shall be elected, appointed or chosen, or who 
shall have associated thems·elves or cooperated for the purpose, 
wholly or in part, of raising, colleoting or disbursing money, 
or of controlling or directing the raising, collection or dis
bursement of money for primary or election expenses. (Sec
tion 1601(.c), 25 P.S. § 3221(c)). 

The words "primary expenses" shall include all ·expenditures 
of money or other valuable things made, and liabilities in
curred, in furtherance of or in respect to the ·Candidacy of any 
candidate for nomination at a primary for pubJi.c office, or to 
defeat the ·candidacy of any candidate for nomination to 
pubhc office, whether such expenditures are made before, dur
ing or after the primary. (Section 1601 (d), 25 P.S. § 3221 (d)). 

The words "election expenses" shaH include all expenditures 
of money or other valuable things made, and liabilities in
curred, in furtherance of or in respect to the election of any 
candidate for election to any public offioe, or to defeat the 
candida·cy of any candidate for election to publi.c office, 
whether such expenditures are made before, during or after 
the election. (Section 1601(ie), 25 P.S. § 3221(e)). 

No candidate or treasurer of any political committee shall 
pay, give or lend, or agree to pay, give or lend, directly or in
directly, any money or other valuable thing or incur any 

3. Prior to the passage of 2 U.S .C. § 437c reconstituting the Federal Election 
Commission, the United States Supreme Court stripped the Commission of 
its enforcement authority because its members were not selected according to 
the mandate of the United States Constitution, Art. II, § 2, Cl. 2. However, 
FEC Advisory Opinions issued prior to the date of that decision remain viable. 
Buckley v. Valeo, 424 U.S. 1 (1976). The Court stated: 

"It is also our view that the Commission's inability to exercise certain 
powers because of the method by which its members have been selected 
should not affect the validity of the Commission's administrative ac
tions and determinations to this date, including its administration of 
those provisions, upheld today, authorizing the public financing of 
federal elections. The past acts of the Commission are therefore ac
corded de fact o validity, just as we have recognized should be the case 
with respect to legislative acts performed by legislators held to have 
been elected in accordance with an unconstitutional apportionment 
plan. [citation omitted] Buckley v . Valeo, 424 U.S. 1, 142 (1976). 
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liability on account of, or in respect to, any primary or elec
tion expenses whatever, except for ·tJhe following purposes: 

First: For printing and traveling expenses, and personal 
expenses incident thereto, stationery, advertising, postage, 
expressage, freight, telegraph, telephone and public mes
senger service. 

Second: For the rental of radio facilities, and amplified 
systems. 

Third: For political meetings, demonstrations and conven
tions, and for the pay and transportation of speakers. 

Fourth: For the rent, maintenance and furnishing of 
offices. 

Fifth: For the payment of clerks, typewriters, steno
graphers, janitors, and messengers actually employed. 

Sixth: For the transportation of electors to ·and from the 
polls. 

Seventh: For the employment of wakhers at primaries 
and elections to the number and in the amount permitted 
by this act. 

Eighth: For expenses, legal counsel, incurred in good faith' 
in connection with any primary or elections. 

Ninth: For ·contributions to other political committees. 
(Section 1606, 25 P.S. § 3226). 

No corporation or unincorporated association or officer or 
agent thereof, whether incorporated or organized under the 
laws of this or any other state or any foreign .country, ex
cept those formed primarily for political purposes or a 
political committee, shall pay, give or lend or authorize 
to be paid, given or lent, either directly or through any other 
person, or in reimbursement of any such payment, gift or 
loan by any other person, any money or other valuable 
thing belonging to such corporation or unincorporated asso
ciation or in its custody or .control, to any candidate or 
political committee for the payment of any primary or 
election expenses or for any political purpose whatever. 
(Section 1605(b), 25 P.S. § 3225(b)). 

Neither the provisions of this section, nor the provisions of 
section 1604 (a) nor any other provisions of the laws of this 
Commonwealth shall be deemed to prohibit direct private 
communications by a corporation to its stockholders and 
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their families or by any unincorporated association to its 
members and their families on any subject; non-partisan 
registration and get-out-the-vote campaigns by a corpora
tion aimed at its stockholders and their families or by an 
unincorporated association aimed at its members and their 
families; and the establishment, and administration by a 
corporation or an unincorporated association of a separate 
segregated fund which fund is to be created by voluntary 
individual contributions and to be utilized for political pur
poses, provided that any such separate segregated fund ,shall 
be deemed to be a political committee for the purposes 
of section 1607 of this a,ct. (Section 1605(c), 25 P.S. 
§ 3225(c)). 
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The last-quoted section of the Pennsylvania Election Code was recently 
passed into law.4 By its terms a PAC is deemed to be a "political 
committee", and, subject to the general requirements in the Election 
Code for ·all political committees, may operate in Pennsylvania. 
Furthermore, it is apparent from a comparison between 2 U.S.C. 
§ 441b, supra, and Section 1605(c), supra, that the Pennsylvania 
Legislature intended to provide for the creation of PACs for state 
elections that could function in 'Conformity with those created pur
suant to Federal legislation. 

A comparison of Section 1605(c) and that portion of 2 U.S.C. § 441b 
which allows for the creation of PACs shows that the two provisions 
are almost identical, the only difference between them being that Sec
tion 441b specifically provides for the solicitation of funds while Sec
tion 1605(c) has no such specific provision. However, despite the 
absence of a specific provision dealing with the solicitation of funds, 
Section 1605 (c) does provides for direct private communications on 
any subject by a .corporation to its stockholders and their families, and 
by an unincorporated association to its members and their families. 

These direct private communications would include solicitations of 
contributions by corporations from stockholders and their families and 
solicitations of ·contributions by unincorporated associations from mem
bers and their families; however, they would not include solicitations 
for ,contributions by corporati-0ns from their employes. 

This apparent oversight is resolved by the fact that Section 441b is 
a codification of prior case law and that "corporations have tradi
tionally solicited their emploY'es for both political and nonpolitical 
purposes. Absent any express language in the statute or legislative 
history prohibiting such sol~c~tations, it, :would be illogical to conclu~e 
that ,corporations could solicit only theu stockholders and not their 
employes." FEC Advisory Opinion 1975-23, supra. Furthermore, the 

4. Act No. 124 of July 1, 1976. 
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word "voluntary" .in Section 1605 (c) is dearly analogous to the lan
guage in Section 441b making it unlawful for a PAC to "make a con
tribution or expenditure by utilizing money or anything of value 
secured by physi.cal for.ce, job discrimination, financial reprisals, or 
the threat of foroe, job discrimination, or financial reprisal; or by dues, 
fees, or other moneys required as a condition of membership in a labor 
organization or as a condition of employment, or by moneys obtained 
in any commercial transaction." This provision 1can be relied upon 
to insure that employe contributions will truly be unconstrained by 
corporate interference. 

As to the solicitation of fonds by ·a .corporation's PAC from persons 
other than its stockholders and their families and by a laibor organiza
tion's PAC from persons other than members and their families, we 
suggest that your office advise these organizations to follow the guide
lines in Section 441b wiith regard to statewide as well as Federal candi
dates. Al:t:hough Pennsylvania cannot require PA.Cs to follow the 
Federal 1aw in this regard, the failure to do so would require the 
formation of separate PACs for Pennsylvania and Federal candidaites. 
In this regard, we note that Congress is becoming increasingly more 
aictive in the area ·of election law, and to the extent i:lhat the Pennsyl
vania Election Code overlaps with the F1ederal Election Campaign Act, 
we 1suggest that .compliance with the federal praictice be encouraged. 

To reiterate, politi·cal aiction ·C·ommittees, as that term is used in the 
context of 2 U.S.C. § 441b and Pipefitters, supra, are political com
mittees within the meaning of the Pennsylvania Election Code, and, 
subject to the general requirements for all politi.cal ·committees, may 
operate in Pennsylvania. Furthermore, as the ,contributions to a PAC 
are segregated from the general treasury of a ·Corporntion or unin
·corporated association and are .created by voluntary :contributions to 
be us1ed for political purposes, a corporation or unincorporated asso
ciation may use its general treaisury funds for the establishment and 
aidministration -0f the PAC, and .for the solicitation of contributions 
to the PAC. 

We hope that the above explanation is helpful to you and we stand 
reaidy to answer any further questions on this matter if ,called upon 
to do so. 

Very truly yours, 

ALAN M. BREDT 

Deputy Attorney General 

VINCENT X . YAKOWICZ 

Solicitor General 

ROBERT p. KANE 

Attorney General 
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OFFICIAL OPINION No. 76-35 

Department of Education-Field Trip Transportation-Nonpublic School Pupils
Act 372 of 1972. 

1. Act 372 of 1972 does not require that nonpublic school pupils be transported on 
field trips identical to those of public school pupils. 

2. A school board may or may not p11ovide field trips for some or all of its pupils. 

3. Approximately the same dollar amount per pupil shall be spent on field trip 
transportation for nonpublic school students as for their public school oounter
parts in the same district. 

4. The public school district's obligation runs to nonpublic school pupils who are 
residents •of that district, not to all tho·se who happen to attend nonpublic 
schools within that district. 

5. Act 372 may be fulfilled by the public school district either by reimbursing 
nonpublic schools the appropriate amount for field trip transportation or by 
actually arranging for that transportation. 

6. A school district may oontract with an intermediate unit to arrange field trip 
transportation for nonpublic schools. 

7 A nonpublic school pupil is eligible under Act 372 if he is a resident of the 
particular public school district and attends a nonpublic school operated Il!ot 
for profit within the district boundaries or outside the district boundaries at a 
distance not exceeding ten miles by the nearest public highway, even if that 
school is in a neighboring state. 

Honorable John 0. Pittenger 
Secretary of Education 
Harrisburg, Pennsylvania 

Dear Secretary Pittenger: 

Harrisburg, P·a. 17120 
rDecember 30, 1976 

You hav·e requested that we advise you on .several questions regard
ing the inteirpreta·tion of the "fidd :trip" provisions ·of Acit 372 of 1972* 
of the Public School Gode of 1949, P.L. 30, as amended, 24 P.S. § 13-
1361 (hereinafter "Act 372"), w:hi0h will he answered seriatim: 

(I) Does Act 372 l'equire a s·chool distriict to provide "identi
·cal" field trip transportation for nonpublic s·ohool children ais 
is provided for public school pupils? 

(II) Is a public school district obligated to provide field trip 
transportation for ·all pupil•s enrolled in the nonpubli.c schools 
located within the distr~ct or only those pupils who are resi
dents of that same public school district? 
(III) May a school district (or districts) contract with an 
intermediate unit for field trip transportation for nonpublic 
schools? 

I. Does Act 372 require a •school dis trict to provide "identical" field 
trip transportation for nonpubJi.c Mhool ·children as is provided 
for public school pupils? 

*Editor's note: The efficacy e>f this opinion as applied to sectarion nonpublic 
schools is discussed in Official Opinion 77-15. 7 Pa. Bulletin 2674. 
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A school board may, out of district funds, provide for free trans
portation of resident pupils to and from any point in the Common
wealth to provide field trips for any purpose •connected with the 
educational pursuits of the pupils. 

A field trip may be defined as a nonproprietary excursion authorized 
as an integral part of the school's instructional program and provided 
under the planning and supervision of a professional employe of the 
school district (or, in the .case of nonpublic schools, by a qualified non
public school employe). Field trips may be provided for one, many, 
or all segments of the sohool district's student body.1 As such, the 
term field trip shall not include transportation of pupils for activities 
which are not an integral part of the school's instructional program. 
For example, pupil-specta.tors may not be transported to varsity or 
intermural athletic ·Contests under cover of "field trip" legislation. 

Act 372 requires that when field trips are provided for public school 
pupils they must also be provided for nonpublic school pupils. 

When provision is made by a board of school directors for 
the transportation of public scho-01 pupils ... to and from any 
points in the Commonwealth in order to provide field trips 
as herein provided, the board of •school directors shall also 
make identical provision for t he free transportation of pupils 
who regularly attend nonpubJi.c kindergarten, elementary and 
•high s·ohools not operated for profit to and from . .. any points 
in the Commonwealth in order to provide field trips as herein 
provided. (Emphasis aidded.) 

"Identical" is not defined in Ad 372. Absent any definition of this 
term in Act 372, the normal rules of statutory construction apply and 
the statute will be rea;d so as "to ascertain and effectuate the intention 
of the General Assembly ... [and J to give effect to all its provisions.'' 
(1 Pa. C.S. § 1921). 

Since nonpublic schools are not required by the state to teach a 
curriculum geared to specifi.c grade levels, the field trips sc·heduled for 
pupils at a •certain grade level in public sohool may not correspond to 
the m1rri.culum experiences -0£ pupils at the same grade level in non
public sohools. For example, the directors of a public school district 

1. Field trips may be authorized by the school board for pupils in a single grade, 
e.g. all fifth graders may be scheduled for field trips related to a study of 
municipal services. Field trips may be authorized for a single segment of pupils, 
e.g. all secondary pupils may be scheduled for field trips to art galleries and 
museums. The local school board has the discretion to schedule some field 
trips or none. By authorizing field trip transportation for one segment of the 
public school population, the board does not discriminate against another seg
ment of the public school pupil population for whom no such field trips are 
scheduled. This is a matter of discretion for thC' school board. However, if field 
trip transportation i·s authorized for one segment of the public school popula
tion, then field trip transportation must be scheduled for the comparable seg
ment of the eligible nonpublic school population. (Accord, Attorney General's 
Opinion No. 56 of 1974). 
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may authorize a field trip to a dairy farm for all public school pupils 
in the third grade because the third grade science and social studies 
curricula have a unit of study whioh focuses on agriculture. However, 
eligible third graders in nonpubli,c schools2 'served by the public school 
di.strict pursuant to Act 372 may have ourricula which focus on manu
fact:Juring rather than agriculture. Consequently, an "identical" field 
trip, i.e. a trip to a dairy farm, would be of limited value to the non
public school pupils in third grade and in fact, if these pupils were 
released from their regularly scheduled classes to participate in the 
field trip, it might even be a disruption of tJheir educational process. 
Common sense dictates that "identi.cal" need not and probably should 
not mean the same trip, on the same day, at the •same time, to the 
same place. 

For purposes of this act, it is our opm10n and you are so advised 
that "identical provision for free transportation" shall mean that ap
'proximately the same dollar amount per pupil shall be spent for non
public school students as for their public s·chool count erparts in the 
same distri-ct. This will enable the nonpublic school's professional 
employees to arrange for transportation for meaningful field trips for 
their pupils which can be coordinated with their own curriculum offer
ings. The planning and implementation for these field trips should be 
effectuated in a way which safeguards the constitutional limitations 
put on such services by the U.S. Supreme Court in the recent case of 
Meek v. Pittenger, 421 U.S. 349 (1975) . Thi.s 'Can be done readily by 
promulgation of Department of Education standards which should be 
published in the Pennsylvania Bulletin. 

II. Is the public school district obligated to provide field trip trans
portation for all pupils enrolled in the nonpubli,c schools located 
within the district or only those pupils who are residents of that 
same public school district? 

Each public school district that provides field trip transportation for 
its residents who are enroHed in nonpubli,c schools should do so on a 
per capita basis. Any given nonpublic school that has pupils who are 
eligible for field trip transportation pursuant to Act 372 may have a 
pupil population which is drawn from two or more different public 
school districts. The obligation of a public school district to provide 
field trip transportation for nonpublic school pupils benefits the pupils 
directly and does not accrue to their nonpublic school per se. Con
sequently, the administrators of nonpubJi.c schools, who seek to schedule 
field trip transportation for their eligible pupils, must look to the 
individual pupil's district of residence not to the public ·school district 
in which the nonpublic school building is geographically si·tuated. 

2. To be eligible the pupil must attend a nonpublic school which is a" . . . kinder
garten elementary school, or secondary school . . . not operated for profit . .. 
located within the [public school] district boundarie·s or outside the district 
boundaries at a distance not exceeding ten miles by the nearest public high
way . .. . " Act 372. 
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However, the public school district may sponsor a field trip for a 
nonpublic school located in the distri-ct in which all eligible pupils 
enrolled in the nonpublic school may participate even though the 
sponsoring district is not their district of residence. In ·such .cases, the 
district of residence can be back-charged by the district providing the 
service for the ·Cost of transportation ·of their students by dividing the 
number of students participating in t he field trip into .t;he total cost 
of providing such trip. Procedures for this and •similar 1cooperative 
efforts are spelled out below. However, if the district of residence does 
not provide field trips for public school pupils, it has no obligation to 
provide or pay for field trip transportation for the nonpublic pupils 
in question. 

III. May a school district (or districts) contract with an intermediate 
unit for field trip transportation for nonpublic schools? 

Public school administrators may provide for the mandated trans
portation of nonpublic school pupils either by reimbursing (subject to 
audit) nonpubli·c schools the appropria1le amount for their eligible 
pupils or by actually arranging for field trip transportation for non
public school pupils. In planning field trip transportation for nonpublic 
school pupils, public school administrators should be cognizant of the 
fact that nonpublic sohool pupils frequently are residents of a number 
of different public school districts as s tated above. To make effi.cient 
use of public school district resources and to provide nonpublic school 
pupils with transportation for field t rips that are ·an integral part of 
their curriculum and instructional program there must be cooperation 
between the professional personnel of both the public and nonpublic 
schools. 

Furthermore, there is nothing in the School Code to prevent public 
school district officials from (1) .cooperating with one another, (2) 
hiring a private contractor or vendor, or (3) requesting the services 
of the local intermediate unit to devise and deliver a program of field 
trip transportation for nonpublic school pupils. 

Some examples to illustrate the kinds of cooperation that are permis
sible under exis ting statutes are the following: 

Example 1. Joint action among school districts. 

Where the pupils of a nonpublic school are to take a field trip and 
these pupils are residents of two or more public school districts, these 
distri.cts may t ake joint action to arrange the necessary transportation 
and each of the several sohool districts can then share t he per capita 
cost of the field trip. Section 521 of the Public School Code of 1949, 
P .L. 30, provides: 

Each board of school directors .shall have power to enter into 
agreements with other political subdivisions, in accordance 
with exi.sting laws, ... in performing governmental powers, 
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duties, and functions, and in carrying into effect provisions of 
law relating to said subjects, which are common to all such 
politiical subdivisions. (24 P .S. § 5-521). 
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Thus, the ·cooperating districts could hire a bus ·contraictor to provide 
the transportation services and prorate 1'he .costs amongst themselves, 
or one of the cooperating districts <iould provide the service w.ith distri.ct 
owned equipment and .charge ba<ik the costs to ea<Jh of the other co
operating districts. Likewise, the professional service necessary to 
coordinate the academic planning for the field trip ·could be provided 
by one of the ·cooperating public school di.strfots. 

Example 2. Intermediate units as coordinators. 

Intermediate units may convene a meeting of representatives of 
member school districts and nonpublic schools to devise a plan for the 
provision of transportation for field trips for nonpublic school pupils. 
The School Code is expl.i•cit in making thi.s authorization: 

Nothing .contained herein shall prohibit intermediate units 
from receiving funds from school districts and other sources 
including nonpublic nonprofit schools and expending such 
·funds to provide additional services not included in the ap
proved program of services. (24 P.S. Section 9-957). 

The intermediate unit can 1contra.ct for specialized services (24 P.S. 
§ 9-964(8)) such as field trip transportation and may also provide for 
and conduct programs of services authorized by the State Board of 
Education, including services performed under contract with component 
school districts (24 P.S. § 9-964(7)). 

IV. Other questions have been raised previously in aidministering Act 
372 and our answers to these also apply .to the implementation 
of the field trip provisions of the statute. 

A. Question: If an otherwise eligible nonpublic school pupil 
is attending a school located outside the boundaries of a 
publ1c school district but within a ten mile radius of the 
school district's perimeter, is that pupil entitled to trans
portation under Act 372? 
Answer: Yes. The statute makes eligible by specific refer
ence pupils in nonpublic schools located " ... outside the 
district boundaries at ·a distance not e~ceeding ten miles .... " 
.See Attorney General's Opinion No. 61 of 1973. 

B. Question: Are pupils attending nonpublic schools located 
within the .ten mile statutory limitation eligible for Act 372 
·Services if the nonpublic school is located outside of Pennsyl
vania in a neighboring state? 

Answer: Yes. This question was litigated by the Garnet 
Valley school district and in an opinion which was affirmed 
by the Commonwealth Court of Pennsylvania, the court 
below held: 
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" ... the Act states no requirement that the ten mile 
limitation upon .children attending sehools not for 
profit is limited to t he confines of the Common
wealth. Indeed there would be no logi.c for such a 
position since the cost base is the same regardless of 
whether the children are transported from Concord 
to Chester or to Wilmington (Del.)." Garnet Valley 
School District v. Hanlon, 15 Pa. Commonwealth 
Ct. 476, 480-481, 327 A. 2d 215, 217 (1974). 

C. Question: If a school district provides field trip transporta
tion for public school pupils must it provide field trip trans
portation for nonpublic school children? 

Answer: Yes. Act 372 provides for transportation services 
for nonpublic school children3 if such services are provided 
for public school ·children. However, "[t]he power granted 
to school districts under this section is plenary, absent a 
showing of bad faith or abuse of discretion. The Act . . . 
does not require a school district to provide any free trans
portation at all to any pupils. All that Act 372 does require 
is that, if the sc·hool board elects to provide busing, it must 
be provided to public and nonpublic school pupils alike." 
Roberts v. Board of Directors of School District of Scranton, 
462 Pa. 464, 470, 341 A. 2d 475, 479 (1975). 

In summary, Act 372 requires a ·school distriot to provide field trip 
transportation for nonpublic ·school pupils if field trip transportation 
is provided for public sc·hool pupils. 

Very truly yours, 

ROBERT E. RAINS 

Deputy Attorney General 

VINCENT X. Y AKOWICZ 

Solicitor General 

ROBERT p . KANE 

Attorney General 

3. In the Garnet Valley case the court said: "At the ,outset it must be noted that 
this case does not involve any constitutional considerations whatsoever under 
the free exercise or anti-establishment clauses of the First Amendment of the 
Federal Constitution.* Any constitutional objections to the busing of children 
to nonpublic ·schools were disposed of in Rhoads v. School D-istrict of Abington 
Townsliip, 424 Pa. 202, 226 A. 2d 53 (1967) ; cert. denied, 389 U.S. 846, 88 Sup. 
Ct. 36 (sic) , appeal dismissed, 389 U.S. 11, 88 Sup. Ct. 61." Id. at 480, 327 A. 2d 
at 217. 

*Editor's note: But see Wolman v. Waller, 45 Law Week 4867 (1977). 
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OFFICIAL OPINION No. 76-36 

Act of October 5, 1972, P .L . 2019, (No. 4, First Special Session of 1972)-Depart
ment of Community Affairs-Urban R edevelopment Assistance. 

1. The Department of Community Affairs may expend money appropriated by 
the Act of October 5, 1972, P .L. 2019, (No. 4, First Special Session of 1972) 
in those areas that were affected by tropical storm Eloise in September of 1975, 
only if those areas were also affected by either the storms of September, 1971 
or June, 1972. 

2. The term "areas affected" within the context of Act No. 4, are those areas 
materially influenced or altered by direct result of the September, 1971 or June, 
1972 storms and floodings. 

3. "Urban redevelopment assistance" as expressed in Act No. 4 contemplates 
activities within an urban renewal area carried out in accordance with the 
provisions of the Housing and Redevelopment Assistance Law, the Redevelop
ment Cooperation Law, and Urban Redevelopment Law. 

Honorable William H. Wilcox 
Secretary of Community Affairs 
Harrisburg, Pennsylvania 

Dear Secretary Wikox: 

Harrisburg, Pa. 17120 
J)ecember 30, 1976 

You have asked us the following questions ,concerning the Act of 
October 5, 1972, P.L. 2019, (No. 4, First Special Session of 1972). 

Question #1-May the J)epartment of Community Affairs expend 
monies appropriated by Act No. 4 for disaster assistance response to 
the flooding ·caused by tropical storm Eloise in September of 1975? 

Question #2-Are the " ... areas affected by the Great Storm and 
Floods of September, 1971 and June, 1972 .... " those areas of the 
Commonwealth that were proclaimed as disaster areas by both the 
Commonwealth and the Federal Government? 

Question #3~J)oes the term "urban redevelopment assistance" in 
Act No. 4 refer to activities within an urban renewal area ·Carried out 
in accordance with the several redevelopment acts administered by the 
Department of Community Affairs? 

For the reasons set forth below, we are of the opinion, and you are 
hereby advised, that: 

Answer #1-The Department of Community Affairs may not ex
pend monies appropriated by Act No. 4 for the sole purpose of disaster 
assistance to flooding caused by ,tropical storm Eloise. The Depa.rtment 
may use these funds for "urban redevelopment assistance" in "areas 
affected" by either the sforms of September, 1971 or June, 1972, regard
less of the effects on those areas by tropical storm Eloise. 

Answer #2-The "areas affected", within the meaning of Act No. 4, 
are those areas materially influenced or altered by a direct result of 
the September, 1971 or June, 1972 storms and flooding ; that is, areas 
where damage due to flooding and rising waters adually occurred. 
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Answer #3-"Urban redevelopment assistance", as contained in 
Act No. 4, contemplates aictivities within an urban renewal area carried 
out in accordance with ·the provisions of the Housing and Redevelop
ment Assistance Act, the Redevelopment Cooperation Law and the 
Urban Redevelopment Law. 

ANALYSIS 

Section 1 of Act No. 4 of the First Special Session of 1972 provides: 

"Pursuant to the provisions of clause (1) ·of .subsection (a) of 
section 7 of Article VIII of the Constitution of the Common
wealth of Pennsylvania, the Commonwealth is hereby autho
rized and directed to borrow, from time to time, money not 
exceeding in the aggregate the sum of one hundred million 
dollars ($100,000,000), as may be found necessary to carry out 
the rehabilitation of areas affected by the Great Storm and 
Floods of September, 1971 and June, 1972 through urban re
development assistance." (Emphasis added.) 

Section 3 of the Act provides inter alia: 

"(a) The proceeds from the sale of bonds issued pursuant to 
the provisions of this act shall be paid to the State Treasurer 
and be held in a separate fund to be known as the Disaster 
Relief Fund. (Emphasis added.) 

(b) The moneys in the Disaster Relief Fund are hereby 
specifically ded,icated to meeting the costs of rehabilitation 
of areas affected by the September, 1971 and June, 1972 di
saster, for urban redevelopment assistance. The moneys shall 
be paid by the State Treasurer to the Department of Com
munity Affairs to pay cos'ts at such time as the department 
certifies the same to be legally due and payable." (Emphasis 
added.) 

Question #1 

Section 3 (b) of Act No. 4 states that the debt authorization is to be 
used to rehabilitate "areas affected by the September, 1971 and June, 
1972 disaister." Thus the D epartment of Community Affairs has the 
power and duty to use the money borrowed and appropriated by au
thority of Act No. 4, through urban redevelopment assistance, for the 
purpose of aiding in ·the rehabilitation of areas affected by the Septem
ber, 1971 or June, 1972 flood disastiers. 

Act No. 4 leaves it within the discretion of the Department of Com
munity Affairs to determine the amount of assistance to be granted 
to eaich applicant. The Department of Community Affairs must act 
reasonably, however, and not abuse ·this discretion by a>Cting in bad 
faith, fraudulently or capriciously. Blumenschein v. Pittsburgh Hous
ing Authority, 379 Pa. 566, 109 A. 2d 331 (1954). 

In our opinion, the Department of Community Affairs would be 
employing a reasonable application of its discretion by providing urban 
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redevelopment assistance from the Disaster Relief Fund to areas of 
the Commonwealth affected by either the disaster of September, 1971 
or June, 1972 and the disaster of September, 1975 caused by tropical 
storm Eloise. The Department of Community Affairs may use funds 
from the Disaster Relief Fund to provide assistance for the rehabilita
tion of areas affected by tropi·cal storm Eloise, so long as these areas 
were also affected by the September, 1971 or June, 1972 disasters. 
However, it should be pointed out 1ihat the Department may not refuse 
to fund certain projects simply because an area was not affected by 
Eloise. 

Question #2 

Act 4 does not define the term "areas affected" by the floods of 
Sepi€mber, 1971 and June, 1972. However, for the purpose of pro
viding redevelopment assistance, we are of the opinion that the "areas 
affected" are those areas of the Commonwealth whi.ch ·actually ex
perienced damage due to .the storms and floods of September, 1971 and 
June, 1972. 

Webster's Third New International Dictionary defines "affect" as 
"to produce a material influence upon or alt€ration in". Thus, al
though Agnes might have somehow affected the entire State, it was 
the intention of .the General Assembly to limit itJhe scope of A·ct No. 4 
to those areas where rbhe storms of September, 1971 or June, 1972 
produced a material influence or alteration of the environment, i.e. 
to those areas where damage occurred as a direct result of the storms 
and flooding. Furthermore, in order to conform to Artide VIII, § 7 of 
the Pennsylvania Constitution, Ad No. 4 must be read to authorize 
rehabilitation of only those areas of the Commonwealth materially 
influenced or altered by the storms or floods of September, 1971 or 
June, 1972. 

Question #3 
Act No. 4 states that the debt autJhorization is to be used for "urban 

redevelopment ·assistance". However, :the Act does not define tl::at 
term. The Department of Community Affairs does administer several 
acts concerned with urban redevelopment assistanc·e, including the 
Urban Redevelopment Law, 35 P.S. § 1701, et seq., the Housing and 
Redevelopment Assistance Law, 35 P.S. § 1661, et seq., and rthe Re
development Cooperation Law, 35 P .S. § 1741, et seq. Because the 
aforementioned acts are all ·concerned with the same subject matter, 
the Department should read the provisions of the aforementioned acts 
in pari materia with Act No. 4. 1 Pa. C.S. § 1932. In this manner, 
the Department of Community Affairs may utilize the funds generated 
by A-ct No. 4 to accomplish the purposes of the aforementioned aicts. 
The purposes include such matters ais .contributing to the cost of 
housing projects offered for occupancy to tenants of limited. i.ncome, 
making grants to municipalities or redevelopment ~uthont1es !or 
carrying out housing projects and developments, sellmg or leasmg 
property to redevelopment authorities, furnishing or dedicating recrea-
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tional or community facilities and other like activities pursuant to the 
aforementioned Acts. 

CONCLUSION 

In conclusion, it is our opinion that the Department of Community 
Affairs may expend funds appropriated by Act No. 4 in areas materially 
influenced or altered by tropical storm Eloise in September 1975, ns 
long as those areas were also affected by the storms and flooding of 
September, 1971 or June, 1972. The Department may use the funds 
to effect "urban redevelopment assistance". Those activities con
stituting urban redevelopment assistance are enumerated in t he Urban 
Redevelopment Law, 35 P.S. § 1701, et seq., the Housing and Redevel
opment Assistance Law, 35 P.S. § 1661, et seq., and the Redevelopment 
Cooperation Law, 35 P.S. § 1741, et seq. 

Very truly yours, 

BART J. DELUCA, JR .. 
Deputy Attorney General 

VINCENT X . Y AKOWICZ 
Solicitor General 

ROBERT P. KANE 
Attorney General 

OFFICIAL OPINION No. 76-37 

Department of Agriculture/Farm Show Arena-First Amendment Freedoms
Constitutional Law. 

l. The State Farm Show Arena is a public facility appropriate for the expression 
of First Amendment rights. 

2. The International Movement for Krishna Consciousness and other religious 
groups have a First Amendment right to pro'selytize their religious beliefs at 
the annual Farm Show. 

3. The Department of Agriculture may act to limit the activities of the Hare 
Krishna Movement or other religious groups in the Farm Show Arena in order 
to promote the interests of the public at large, maintain public order or preserve 
the essential character and nature of the Farm Show. 

Honorable Raymond J. Kerstetter 
Secretary of Agriculture 
Harrisburg, Pennsylvania 

Dear Secretary Kerstetter: 

Harrisburg, Pa. 17120 
December 30, 1976 

You have requested our opinion regarding the right of the Inter
national Movement for Krishna Consciousness to ·distribute literature, 
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solicit contributions and, in general, propagate their religious beliefs 
at the Farm Show Complex during the annual Farm Show. Specifically, 
you have asked whether members of the International Movement for 
Krishna Consciousness (hereinafter referred to as tJhe Hare Krishna 
Movement), or other religious groups, may, in the exercise of their 
First Amendment rights, enter the Farm Show Complex during the 
Farm Show and circulate generally throughout the Complex without 
leasing a designated space for .their activities. It is our opinion, and 
you are hereby advised, that members of the Hare Krishna Move
ment, and other religious groups, do ,have a F.irst Amendment right to 
distribute 1iterature and solicit donations in the Farm Show Complex 
during the time of the annual Farm Show as long as their activities a.re 
peaceful, orderly and do not disrupt the Farm Show or destroy the 
purpose of the Show. 

The Farm Show Complex is a State owned building which is ·con
trolled by the State Farm Products Show Commission, a bureau within 
the Department of Agriculture. Among the duties of the State Farm 
Products Show Commission is the power 

" [ t] o formulate plans for, and .conduct and manage, exhibi
tions, to embrance exhibits of all agricultural, industrial, and 
artistic products, including exhibits of all classes of farm 
products, embracing live stock, dairying, horticulture, all 
classes of manufactiure, industries, and domestic arts, and isuch 
other exhibits as will best advance the interests of agriculture 
and the other industries of the Commonwealth." 71 P.S. § 
449(a") 

Pursuant to this authority the Commission annually stages the Farm 
Show. During the Farm Show, various persons and organizations are 
invited to enter and lease a specifically designated area within the 
Complex. Most of rthe exhibitors are engaged in ,commer.cial activities 
which are related to agri,oulture. However, various religious and 
charitable organizations, such as ·the American Cancer Society and 
the Pennsylvania State Sunday School Association, ·have also, in the 
past, rented space. No eXJhibitors are allowed to enter the Complex 
and circulate throughout the premises or enter free of charge. All ex-
1hibitors are oharged a ·certain fee for their space, dependent upon the 
amount of space desired and the location of .that space. Furthermore, 
all e~hibitor·s are subject to the same rules set forth in a standard 
~ontrac:t agreement. However, <the members of the Hare Krishna Move
ment ,contend that they should, in the exer.cise of their First Amend
ment rights, be permitted to enter the building without leasing space 
and circulate throughout :the Farm Show Complex to proselytize their 
beliefs. 

It is beyond dispute that the freedoms guaranteed by the First 
Amendment are fundamental and are applied to the states by the 
Fourteenth Amendment. It is also beyond dispute that there is suf
ficient "state action" present to trigger the requirements of the Four
teenth Amendment. The Farm Show Complex is owned and operated 
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by the Commonwealth of Pennsylvania. The annual Farm Show is 
operated pursuant to 1the 1control and direction of the State Farm 
Products Show Commission. Therefore, the issue is narrowed to 
whether members of the Hare Krishna Movement have a constitutional 
right to enter the Farm Show Complex during ·the Farm Show and 
proselytize their beliefs without leasing a designated space within the 
Complex. 

The ,courts have ,held that in order for First Amendment rights to 
attach to State owned property, it must be heJ.d open to the public. 
Several .courts have considered tihe nature of different types of facilities 
to determine whether they have historically and in actuality been open 
to the public. The earliest decisions dealt with sidewalks, parks and 
streets. In Hague v. CIO, 307 U.S. 496, 515 (1939), the Supreme 
Court held: 

"Wherever the title of streets and parks may rest , they have 
immemorially been held in trust for the use of the public and, 
time out of mind, have been used for purposes of assembly, 
·communicating thoughts between citi~ens , and discussing 
public questions .... " 

See also Greer v. Spock, 424 U.S. 828 (1976) and Murdock v. Pennsyl
vania, 319 U.S. 105 (1943). 

Other places which, for at least limited purposes, hav€ been declared 
public places are: airports, International Society for Krishna Con
sciousness v . Dallas-Fort Worth Regional Airport Board, 391 F. Supp. 
606 (N.D. Texas 1975); bus t erminals, Wolin v. Port of New York 
Authority, 392 F. Zd 83 (2nd Cir. 1968) ; public schools, Tinker v. 
Des Moines Independent Community School District, 393 U.S. 503 
(1969) ; a state office building ·housing an unemployment office, Un
employed Workers Union v . Hackett , 332 F. Supp. 1372 (D.R.I. 1971); 
a State House, Toward A. Gayer Bicentennial Committee v .. Rhode 
Islan~ Bicentennial Foundation, 417 F. Supp. 632 (D.R.I. 1976); and 
a munidpal auditorium, Southeastern Promotions Ltd .. v. City of W est 
Palm Beach, 457 F . 2d 1016 (5th Cir. 1972). 

Other government owned or •controlled facilities have not been held 
to be open to the public for the eX'ercise of First Amendment rights: 
prisons, Adderley v. Florida, 385 U.S. 39 (1966) ; mass transit facilities, 
Lehman v . City of Shaker Heights, 418 U.S. 298 (1974); a federal 
military base, Greer v. Spock, 424 U.S. 828 (1976); a city coundl 
c-hamber during a council meeting, State v. McNair, 178 Neb. 763, 135 
N.w.· Zd 463 (1965); and, by way of dicta, hospitaJ.s, libraries and 
office buildings, Chicago Area Military Project v . City of Chicago, 508 
F. 2d 921 (7th Cir. 1975). 

The question of whether the Farm Show Complex itself is a public 
facility must now be resolved. The Complex is op1erated by the Com
monwealth and is funded with pubJi.c monies. In addition, the Stat.e 
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Farm Products Show Commission has the authority under Section 
1709 of tlhe Adminis·trative Code of 1929, 71 P.S. § 449 

" [ t Jo lease space to exhibitors, including the departments, 
boards, and commissions of the State Government, and to 
lease the Farm Show Building, at any time, to individuals, 
associations, or corporations, for exhibitions, •Conventions, or 
other proper purposes .... " 

To that end, the Commission ·has leased the building for various meet
ings, •Conventions and sporting events regardless of whether they are 
related to agriculture. Furthermore, as previously indicated, exhibitors 
during the Farm Show haY.e included organizations which were not 
necessarily tied to agriculture. 

In Southeastern Promotions Ltd. v. City of West Palm Beach, 457 
F. 2d 1016 (5th Cir. 1972), the •Court had to determine whether a 
municipal auditorium was a public place. The court in reaching its 
decision had little difficulty. 

"[T] his municipal facility was constructed by the -citizens of 
West Palm Beach and funded with public monies. In addition, 
the auditorium is maintained at the expense of the taxpayers, 
and it is managed by the duly elected and appointed offi-cials 
of the city. Therefore, it is undisputed tlhat the West Palm 
Beach Municipal Auditorium is a public facility." 457 F. 2d 
1016, 1018-1019 (5th Cir. 1972) 

Furthermore, the considerations apparent in those cases where the 
courts thought government facilities were not open to the public1 are 
not evident in this instance. Therefore, it is quite clear that the Farm 
Show Arena does qualify as a public facility. 

Once a facility has been designated as being open to the public, the 
inquiry does not end. The government still might constitutionally 
restrict the exercise of First Amendment rights therein. See Cox v. 
Louisiana, 379 U.S. 536, 554 (1965); Chicago Area Military Project 
v .. City of Chicago, 508 F. Zd 921, 925 (7·th Cir. 1975); and Toward 
A. Gayer Bicentennial Committee v. Rhode Island Bicentennial Found
ation, 417 F. Supp. 632, 638 (D.R.I. 1976) . 

1. In Adderley v. Florida, 385 U.S. 39 (1966), the Court relied heavily on the need 
for security in holding that a prison was not a public place. In Greer v. Spock, 
424 U.S. 828 (1976), the majority stre'SSed the need for discipline and order in 
training soldiers; in Lehman v. City of Shaker Heights, 418 U.S. 298 (1974), 
the fact that passengers on mass transit vehicles represented a captive audience 
swayed the Court. Finally, in State v. McNair, _17~ Neb. 71!3, 135 N.W. ~d 463 
(1965) the decision re.sted on the fact that plamtiffs had mtended to disrupt 
a mun'icipal council meeting through the exercise of th~ir freedom o_f speech. 
It is apparent that the facts which influenced th~ c_ourts m the pr~cedm~ cases, 
such as the overriding need for security and discipline, are absent m the mstant 
matter. 
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The test for determining when t he government may restrict the 
exercise of First Amendment rights in a public facili ty was best ex
pressed in Wolin v. Port of New York Authority, 392 F. 2d 83, 89 (2d 
Cir. 1968). The court in Wolin held 

"[W] here the issue involves the exerdse of First Amendment 
rights in a place clearly available to the general public, the 
inquiry must go further: does the charaicter of the place, the 
pattern of usual activity, ,the nature of its essential purpose 
and the population who take advantage of the general invita
tion extended make it an appropriate pla.ce for .communication 
of views on issues of political and social significance." 

The test, as ,expressed in Wolin, turns on the question of whether the 
forum is appropriate for the expression of First Amendment rights. 

In the present case, the Farm Show Complex consists of a large 
auditorium (the Arena) and several small surrounding halls and rooms. 
Movement from one area to ·another is facilitated by several connecting 
passageways. During tihe annual Farm Show, exhibitors lease space 
in the auditorium and surrounding halls, and the public is invited to 
enter and view the exhibits. During a normal day several thousand 
persons will visit the Farm Show and view the exhibits. The essential 
purpose of the Farm Show, ac·cording to Section 1709 of the Adminis
trative Code of 1929, 71 P.S. § 449 (a), is the promotion of agriculture 
and other industries of the Commonwealth. However, as previously 
indicated, exhibitions not related to agriculture are permitted within 
the Complex and the invita,tion is to the public at large. 

Utilizing the Wolin test, it is evident that the Farm Show is not an 
inappropriate forum for the expression of First Amendment rights. 
It is a facility designed 'SO that large numbers of people may move 
around easily and, indeed, the purpose of the Farm Show is to attract 
a large segment of t he public. Therefore, subject to the subsequently 
enumera;ted ,conditions, the Hare Krishna Movement may proselytize 
its religious beliefs during the annual Farm Show. 

While the Farm Show Complex may be a public place which is ap
propriate for the expression .of First Amendment rights, the Depart
ment of Agri<culiture is not powerless to regulate the nature of the Farm 
Show and conduct of the Hare Krishna Movement at ·the Farm Show. 

"The rights of free speech and assembly, while fundamental 
:in our democratic society, still do not mean that everyone 
with opinions or beliefs to express may address a group at any 
public place and at any time. The constitutional guarantee of 
liberty implies the existence of an organized society maintain
ing public order, without which liberty :itself would be lost in 
the ex·cesses of anarchy." Cox v. Louisiana, 379 U.S. 536, 554 
(1965). 
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"Wherever the title of streets and parks may rest, they have 
immemorially been held in trust for the use of the public and, 
time out of mind, have been used for purposes of assembly, 
communicating thoughts between citizens, and discussing 
public questions .... The privilege of a citizen of the United 
States to use the streets and parks for ·communication of views 
on national questions may be regulated in the interest of all; 
it is not absolute, but relative, and must be exercised in sub
ordination to the general .comfort and convenience, and in con
sonance with peace and good order." Hague v .. CIO, 307 U.S. 
496, 515, 516 (1939) 
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Therefore, the right of the Hare Krishna Movement to proselytize 
its beliefs at the annual Farm Show may be limited by the Common
wealth in order to preserve the interests of the public in general. The 
question then aris•'s as to how and when the Commonwealth may limit 
the exercise of First Amendment rights. 

Several cases have held that the State may limit the ·expression of 
Fir.st Amendment rights in order to preserve public peace and protect 
the general order. Cox v. Louisiana, 379 U.S. 536 (1965); Chaplinsky 
v. New Hampshire, 315 U.S. 568 (1942); Benson v. Rich, 448 F . 2d 
1371 (10th Cir. 1971). Therefore, the State may act io ·suppress or to 
prevent an imminent breach of peaoe or the disruption of its activities. 
However, it should be pointed out that one's First Amendment rights 
may not be abridged because of <the possibility of disorder on the part 
of others. Brown v. Louisiana, 383 U.S. 131, 133 (1966); Wright v. 
Georgia, 373 U.S. 284, 293 (1963). 

The Department of Agriculture may also act to limit the activities 
of the Hare Krishna Movement if its a!Ctivities alone, or combined with 
the activities of other groups in similar circumstances, threaten the 
essential nature ·of the Farm Show. 

"The State, no less than a private owner of property, has 
power to preserve the property under its .control for the use 
to whi-0h it is lawfully dedi·cated." Adderley v. State of 
Florida, 385 U.S. 39, 47 (1966). 

See also Greer v. Spock, 424 U.S. 828 (1976) and Benson v. Rich, 448 
F. 2d 1371 (10th Cir. 1971). 

The essential purpose of the Farm Show, as previously indicated, is 
the advancement of agriculture and other industries of the Common
wealth of Pennsylvania. If the actions of the Hare Krishna Movement, 
or other g·roups exercising their First Amendment rights, threaten 
seriously to impair or destroy the primary purpose of the Farm Show, 
then the Department of Agrioculture may rtake action to limit the ex
pression of First Amendment rights and preserve the purpose of the 
Farm Show. 

Finally, it should be pointed out that although . the Har~ ~rishna 
Movement ·solicits contributions in order to defray its costs, it is of. no 
consequence ·and does not remove its activities fro~. th~ protect10n 
afforded by the First Amendment. As long as the sohcitat10n of funds 
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remains incidental to the essential nature of its purpose, -the propaga
tion of its religious beliefs, the Hare Krishna Movement may solicit 
contributions under the protection of the Firs~ AmendJ?ent. Mur.dock 
v. Pennsylvania, 319 U.S. 105 (1943); International Socn,ety for Krishna 
Consciousness v. City of New Orleans, 347 F. Supp. 945 (E.D. La. 
1972). 

In conclusion, it is our opinion, and you are hereby advised, that the 
Hare Krishna Movement and other religious groups do have a First 
Amendment right to proselytize their \religious beliefs at the annual 
Farm Show and to 1solicit donations to defray ·Costs. However, the 
Department of Agriculture may act to lirni1t the adivities of the Hare 
Krishna Movement in order to promote the interests of the public at 
large, maintain public order or preserve the essential character and 
nature of the Farm Show. Prior to taking any a.ction that would limit 
the aictivities of the Hare Krishna Movement, or other religious groups 
at the Farm Show Complex, the Department of Agriculture s·hould 
consult with .the Justi·ce Department.2 

Very truly yours, 
BART J. DELUCA, JR. 
Deputy Attorney General 
VINCENT x. YAKOWICZ 
Solicitor General 
ROBERT p. KANE 

Attorney General 

2. A quest]on does arise as to whether the Department of Agriculture, by permit
ting members of the Hare Krishna Movement to enter the Complex during the 
Farm Show and proselytize their beliefs, has violated the Establishment Clause 
of the First Amendment. A review of decisions involving the Establishment 
Clause demonstrate·s that this is not the case. 

The test to determine whether certain state activities violate the Establish
ment Clause is be·st enunciated in School Di,strict of Abington Township v. 
Schempp, 374 U.S. 203, 222 (1963): 

"[W]hat are the purpose and the primary effect of the enactment.? If 
either is the advancement or inhibihon of religion then the enactment 
exceeds the scope of legislative power as circumscribed by the Constitu
tion. That is to say that to withstand the strictures of the Establishment 
Clause there must be a secular legislative purpose and a primary effect 
that neither advances nor inhibits religion." 

See also Lemon v. Kurtzman, 403 U.S. 602 (1971). 

In the instant case the purpo·se and effect of permitting members of the Hare 
Krishna Movement to proselytize their beliefs at the annual Farm Show, is 
simply to afford them the same opportunity to exercise their First Amendment 
rights, in an appropriate place, as would be afforded any other group. 

A review of Keegan v . University of Delaware, 349 A. 2d 14 (Del. 1975) is 
instructive. In Keegan, the court held that the University of Delaware did not 
run afoul of the Establishment Clause by al1owing a Roman Catholic group to 
hold religious services in the commons room of a dormitory. The court held 
that no Yiolation of the Establishment Clause occurred where religious groups 
were allowed the same rights and privilege·s attendant the use of the commons 
room as were accorded other groups. Accepting the decision in Keegan, where 
the court permitted a religious service in the state owned dormitory, the De
partment of Agriculture, a fortiori does not violate the Establishment Clause 
in this matter where there is no religious ·service. 
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