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OFFICIAL OPINION No. 1

Teachers—Tenure—Public School Code—School districts.

1. In order for a teacher to become eligible for tenure, one of the conditions
that he or she must satisfy is that he or she must serve two years in
one particular school district.

Harrisburg, Pa.
January 8, 1973
Honorable John C. Pittenger
Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

In reference to your memo of November 7, 1972, in which you
inquired as to whether a teacher in our public schools must
serve two years in one particular school district or two years in
one or more school distriets in order to be eligible for tenure, you
are advised that the applicable provisions of the Public School
Code relating to tenure make it necessary for a teacher to serve
two years in one particular school district in order to be eligible
for tenure.

Section 1121 of the School Code provides that:

“Each board of school directors shall hereafter enter
into contracts, in writing, with each professional em-
ploye who has satisfactorily completed two (2) years
of service in any school district of this Common-
wealth.” Act of March 10, 1949, P.L. 30, Art. XI, §1121,
as amended; 24 P.S. §11-1121,

In order to determine the meaning of “professional employe”
as used in Section 1121 of the School Code, it is necessary that
Section 1121 be read in connection with Section 1108 of the
School Code, which provides that:

“A temporary professional employe whose work has
been certified by the district superintendent to the sec-
retary of the school district, during the last four (4)
months of the second year of such service, as being sat-
isfactory shall thereafter be a “professional employe”
within the meaning of this article. The attainment of
this status shall be recorded in the records of the board
and written notification thereof shall be sent also to
the employe. The employe shall then be tendered forth-
with a regular contract of employment as provided for
professional employes. No professional employe who
has attained tenure status in any school distriet of this
Commonwealth shall thereafter be required to serve
as a temporary professional employe before being ten-
dered such a contract when employed by any other part
of the public school system of the Commonwealth.”
Act of March 10, 1948, P.L. 30, Art. XI, §1108, as a-
mended, 24 P.S., §11-1108 (Emphasis added).
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It is clear from reading Section 1108 of the.School Code f’h?t
the only lawful way for a “temporary profesm_onal employe p 0
attain the status of a “professional employe” is by serving }c;r
two years in a particular school district and then by having the
district superintendent to the secretary of that particular school
district certify his or her work during the last four months of
the two years in which he or she served with the particular
school district. o .

While there are no cases directly on point, there is dicta in
Ralson v. Derry Tp. School District, 363 Pa. 58 (1949), which
indicates that the conclusions set forth above are correct. In
that case, appellant was elected as a principal on August 11,
1947, in the defendant school district and on August 14, 1947, he
signed a Teachers’ Tenure Contract with the defendant school
district. On June 14, 1948, his employment was terminated by
the school district. Appellant contended that he was entitled to
the protection of the Tenure Act and could be dismissed only
for cause. The Supreme Court of Pennsylvania decided that he
was only a temporary professional employe and was not entitled
to the protection of the Tenure Act since he had not fulfilled the
conditions necessary for tenure eligibility. The Court stated
that tenure was:

“,...not to be granted to a new entrant until he has
served a probationary period of two years of satisfac-
tory service in the district ....” (363 Pa. at p. 62)
(Emphasis added)

Accordingly, we conclude that in order for a teacher to be-
come eligible for tenure, one of the conditions that he or she
must satisfy is that he or she must serve for two years in one
particular school district.

Sincerely yours,

Lnrian B. GAsKIN
Deputy Attorney General
IsrAEL PACKEL

Attorney General

OFFICIAL OPINION No. 2

State Colleges—Establishment of religion—Accommodations for meetings of

religious groups

1. State college facilities may be provided for religious purposes only on a
disinterested and equitable basis.

2. The use of State college facilities for religious activities is not in vio-
lation of the Establishment of Religion Clause of the United States Con-
stitution when reasonable accommodations are provided at reasonable
times which do not interfere with the regular activities of the college;
when all groups requesting the use of the facilities are given equal access
thereto; when the users are members of the college community; and
when payment is made for exceptional expense incurred by the college
in providing these facilities.
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3. Governr_nental interrelationships with religion must have a primary effect
that neither advances nor inhibits religion.

4. Permissible and impermissible interrelationships between church and
State can only be determined on a case-by-case basis.
Harrisburg, Pa.
January 15, 1973
Honorable John C. Pittenger
Secretary ‘
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

You have asked our office for a determination concerning whe-
ther it is permissible to allow students, faculty or staff to hold
organized religious activities on State college campuses. You are
advised that such activity is lawful subject to the limitations
contained herein,

INTRODUCTION

At the present time, the State colleges of the Commonwealth
follow a rather uniform policy of not permitting organized re-
ligious activities of any kind by anybody on State college cam-
puses. The resulting incovenience and even hardship to students
attending those institutions who wish to worship are obvious and
have been raised again and again by students, professors, and
administrators. Most recently, inquiries have been received from
or concerns expressed by Clarion, Lock Haven, Bloomsburg, and
East Stroudsburg. At Bloomsburg, for example, there are 2,000
Roman Catholic students, many of whom do not wish to worship
downtown, because, among other things, they wish the services
to reflect their needs and their views rather than those of the
older adult community in town.

But there are more substantial difficulties. Of the fourteen
State colleges in the Commonwealth, many are in the deepest ru-
ral area of the State, where only a small number or denomina-
tional institutions are represented and where long distances must
be traveled to reach certain churches and/or clerics. Public tran-
sportation is, for the most part, non-existent and private trans-
portation unavailable for many. While many students and fac-
ulty live and work on campus and find that the campus com-
munity provides for many of their needs, they find they must
look elsewhere at sometimes great cost and inconvenience to sat-
isfy their spiritual needs. In addition, some students may even be
faced with the prospect of violating their religion, if they wish
to attend religious services long distances away from the college
campus. Consider, for example, the situation of the Orthodox
Jew who may not travel on the Sabbath or Holy Days except on
foot and not past the town limits. He must either pray alone in
his room or violate a stricture of his faith.

While other examples may be provided, it is obvious that the
present policy of the State colleges imposes substantial hardship
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even be unconstitutiona_ll
United States Cons_tl-
f School District

on many students and faculty, and may
as violative of the First Amendment of the
tution. As Justice Brennan noted in the case 0
v. Schempp, 374 U.S. 203, 296 (1963):

“There are certain practices, concejvably v1olat1ve_of
the Establishment Clause, the striking down of which
might seriously interfere with certain religious libertles
also protected by the First Amendment. 1?rov151on for
churches and chaplains at military establishments for
those in the armed services may afford one such exam-
ple. The like provision by state and federal govern-
ments for chaplains in penal institutions may afford an-
other example. It is argued that such provisions may be
assumed to contravene the Establishment Clause, yet
be sustained on constitutional grounds as necessary to
secure to the members of the Armed Forces and pri-
soners those rights of worship guaranteed under the
Free Exercise Clause.”

We conclude below that we need not reach the issue raised by
Justice Brennan of whether the present policy at our State col-
leges violates the ‘“Free Exercise Clause,” because there is no
statutory or constitutional requirement forbidding religious act-
ivities by students, faculty, or staff at reasonable times and sub-
ject to the guidelines set forth below.

IS IT A VIOLATION OF THE CONSTITUTION OR LAWS
OF THE UNITED STATES OR OF PENNSYLVANIA TO AL-
LOW ORGANIZED RELIGIOUS ACTIVITY BY STUDENTS,
ngCULTY, OR STAFF ON OUR STATE COLLEGE CAMPUS-
ES?

The Pennsylvania Constitution and the U.S. Constitution have
clauses relating to the establishment and free exercise of reli-
gion. The First Amendment to the United States Constitution,
made applicable to the states by the Fourteenth, Murdock v.
Pennsylvania, 319 U.S. 105 (1943), commands that “Congress
shall make no law respecting the establishment of religion or pro-
hibiting the free exercise thereof....” Chief Justice Burger
noted in his majority opinion in Walz v. Tax Commission, 397
U.S. 664 (1970), that since both the establishment and free ex-
ercise clause are cast in absolute terms. “[t]he Court has strug-
gled to find a neutral course between the two Religion Clauses. ..
either of which, if explained to a logical extreme, would tend
to clash with the other.” Id., at 668.

“The course of constitutional neutrality,” the Chief Justice
continued, “cannot be an absolutely straight line; rigidity could
well defeat the basic purpose of these provisions, which is to
insure that no religion be sponsored or favored, none command-
ed and none inhibited.” The Chief Justice then stated the general
principle deducible from the First Amendment, incorporating
much of what has been said by the Court in previous cases:



e

OPINIONS OF THE ATTORNEY GENERAL

“[T]hat we will not tolerate either governmentally
established religion or governmental interference with
religion. Short of those expressly proscribed govern-
mental acts there is room for play in the joints pro-
ductive of a benevolent neutrality which will permit
religious exercise to exsist without sponsorship and
without interference.” 1d., at 669 (Emphasis supplied.)

Chief Justice Burger went on to say:

“Each value judgment under the Religion Clauses must
therefore turn on whether particular acts in question
are intended to establish or interfere with religious be-
liefs and practices or have the effect of doing so. Adher-
ence to the policy of neutrality that derives from an
accommodation of the Establishment and Free Exercise
Clauses has prevented the kind of involvement that
would tip the balance toward government control of
churches or governmental restraint on religious prac-
tice.” Id., at 669.

It is clear from the language of the Walz decision that by re-
fusing to adopt a literal interpretation of the religious clauses
of the First Amendment, which would have precluded any inter-
relationship between church and State, the Court acknowledged
that the two clauses are interdependent and therefore require
some nexus. Only on a case-by-case basis can the line between
permissible and impermissible governmental action be distin-
guished. Accordingly, any general principles which the Court
has formulated in this area were developed in a whole series of
cases. Any attempted extraction of isolated language within a
single opinion can lead to confusion and misunderstanding of
of the findings of the Supreme Court in subsequent cases. Mr.
Chief Justice Burger recognized the danger of possible contra-
dictions when he stated in Walz that:

“The considerable internal inconsistency in the opinions
of the Court derives from what, in retrospect, may have
been too sweeping utterances on aspects of the [Relig-
ion] Clauses that seemed clear in relation to the part-
icular cases but have limited meaning as general princi-
ples.” Id., at 668.

The hazard of placing too much weight on a few words or
phrases of the Court was emphasized by Chief Justice Burger.
He cited Everson v. Board of Education ,330 U.S. 1 (1947),
where Justice Black writing for the majority said that the
First Amendment “means at least this: Neither a state nor the
Federal Government can. .. .pass laws which and one religion,
aid all religions, or prefer one religion over another.” The act-
ual result in Everson was the upholding of a form of Assistance
to church-sponsored parochial schools (reimbursement of bus
fares). This was also true in a later decision in which the Court
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upheld the loaning of textbooks to children in parqchial schools
through the use of public funds. Board of Education v. All?n,
392 U.S. 236 (1968). See also Nebraska State Board of Education
v. School District of Hartington. , U.S , 93 S. Ct.
220 (1972).

It can thus be seen that the United States Supreme Court has
left a gray area between the extremes of the two religion clauses
of the First Amendment in which some forms of “aid” will
be upheld and others will not. Since the Court determined that
the two clauses may overlap, it has fashioned a test for distin-
guishing between forbidden involvements of the State with re-
ligion and those contacts which the Establishment Clause per-
mits. “The test may be stated as follows: What are the purpose
and the primary effect of the enactment? If either is the ad-
vancement or inhibition of religion then the enactment exceeds
the scope of legislative power or is circumscribed by the Con-
stitution. That is to say that to withstand the strictures of the
Establishment Clause there must be a secular legislative purpose
and a primary effect that neither advances nor inhibits reli-
gion.” School District v. Schempp, 374 U.S. 203, 222 (1963);
Everson v. Board of Education, 330 U.S. 1 (1947).

Keeping this test in mind, it is clear that the use of State col-
lege facilities by students, faculty, or staff for religious activities
at the State colleges is not in violation of the Establishment
Clause when reasonable accommodations are provided at reason-
able times which do not interfere with the regular activities of
the college; when all groups requesting the use of the facilities
are given equal access thereto; when users are members of the
college community; and when payment is made for exceptional
expense incurred by the college in providing these facilities. To
make college facilities available for religious activities is not
establishment of religion but rather the “benevolent neutrality”
spoken of in the Walz decision, because by merely providing a
facility for any and all wishing to worship in any way they wish,
the State is neither establishing nor inhibiting religion. We must
stress, of course, that anything more than the mere provision of
physical facilities for worship on a disinterested and equitable
basis might very well tip the delicate balance of interests toward
an unconstitutional Establishment of Religion.

It has been argued that the Pennsylvania Supreme Court
cases of Bender v. Streabich, 182 Pa. 251 (1897), and Hysong v.
School District of Gallitzin Borough, 164 Pa. 629 (1894), require
a different conclusion, but it is clear that this is not so. Both of
these cases held that school directors had no authority to permit
public school buildings to be used for sectarian religious instruc-
tion or for other than school purposes. These decisions were
based upon a construction of what is now the Act of March 10
1949, P. L. 30 Act VII, as amended (24 P.S. §7-775). ’
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“§7-775. Use of school buildings for other purposes; ar-
rangements with city, borough, or township

“The board of school directors of any district may per-
mit the use of its school grounds and buildings for so-
cial, recreation, and other proper purposes, under such
rules and regulations as the board may adopt. The board
shall make such arrangements with any city, borough,
or township authorities for the improvement, care, pro-
tection, and maintenance of school buildings and
grounds for school, park, play, or other recreation pur-
poses, as it may see proper. Any board of school direc-
tors may make such arrangements as it may see proper
with any officials or individuals for the temporary use
of school property for schools, playgrounds, social, rec-
reation, or other proper educational purposes, primaries
and elections, and may permit the use of any school
building for holding official meetings of the governing
authorities of corporate or politic, governmental or
quasi-governmental bodies, created by authority of any
act of Assembly. The use thereof shall not interfere
with school programs and shall be subject to reasonable
rules and regulations adopted by the board of school
directors....”

That statute clearly deals only with school buildings that belong
to a school district and not with the buildings at State colleges.

One of the legislative reasons in making such a distinction
might very well have been that, as the cases have indicated, the
State must be especially careful when providing religious ac-
tivities for impressionable young children, whereas the same
considerations do not apply to young adults, who are more able
to defend and protect their own religious views.

But there is another more fundamental reason for the distine-
tion. Students at a State college are in an atmosphere where the
State is, to a degree, organizing the intellectual and social life of
the community. For four years, students spend a large part of
their working and leisure hours on the State college campus. To
put it another way, the State college campus is the community,
whereas the public school is only a small part of the larger com-
munity of the public school pupil and his parents. It is proper
for the State, in the former situation, to provide for voluntary
student religious activity to avoid imposing a serious burden on
religious exercise and to provide a full opportunity for commun-
ity life. See Katz, Freedom of Religion and State Neutrality, 20
Chicago L. Rev. 426.

CONCLUSION

Tor the reasons set forth above, and subject to the limitations
expressed above, it is our opinion, and you are so advised, that
reasonable accommodation for student, faculty and staff religious
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worship, at reasonable hours, on a strictly neutral basis, may
be provided at the State colleges and universities.

Sincerely Yours,

Marxk P. WIDOFF
Deputy Attorney General

IsRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 3

School districts—Compulsory school attendance—First Amendments rights—
Freedom of Religion—Amish children.

1. The Department of Education must consider it constitutional to compel
Amish children who have completed the eighth grade, to fulfill the. statu-
tory requirement of compulsory school attendance since Pennsylvania pro-
vides an alternative to formal public and private schools in the form of
the Amish Operated School, which does not appear to impinge on the
right of Amish children to freely exercise their religion.

Harrisburg, Pa.
January 15, 1973
Honorable John C. Pittenger
Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

You have inquired as to whether you must consider it uncon-
stitutional, under the standards set forth in Wisconsin v. Yoder,
92 S. Ct. 1526 (1972), for the Pennsylvania Department of Ed-
ucation to compel Amish childern who have completed the eighth
grade, to satisfy the statutory requirement of compulsory school
attendance (24 P.S. §1327) by attending either: 1) a public
school or 2) a private school or 3) an Amish Operated School as
provided for in the “Policy for Operation of Home and Farm Pro-
jects in Church Organized Day Schools,” Commonwealth of
Pennsylvania, Department of Public Instruction, January 15,
1956, Harrisburg, Pennsylvania,

I point out preliminarily that the final arbiter as to uncon-
stitutionality of a statute is the judiciary. As Attorney General
it is my duty to advise administrative and executive offices
whether in the preformance of their duties they should treat a
statute as unconstitutional. If a governing decision or the nature
of the statute makes it manifest that the statute is unconstitu-
tional, it is my duty to indicate that the statute is to be disre-
garded. Absent clear unconstitutionality, it is your duty and my
duty to give effect to a statute. Particularly appropriate to your
present inquiry is the point that this office, unlike a court, nor-
mally cannot go into specific instances which, because of special
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circumstances, might make the application of a statute in that
case unconstitutional.

On the basis of Wisconsin v. Yoder, Pennsylvania can compel
Amish childern to satisfy the statutory requirement of compul-
sory school attendance since Pennsylvania provides an alter-
native to formal public and private schools in the form of the
Amish Operated School, which, unlike formal private and public
schools, does not impinge on the right of the Amish children to
freely exercise their religion. The Court in Wisconsin v. Yoder,
decided that a state cannot compel an Amish child to attend a
formal public or private school after the child has completed the
eighth grade, since to compel an Amish child to do so would
gravely endanger the free exercise of his religious beliefs. How-
ever, the Court went on to say that a state can “promulgate
reasonable standards that, while not impairing the free exercise
of religion, provide for continuing agricultural vocational edu-
cation under parental and church guidance by the old order
Amish or others similarily situated.” 92 S. Ct. 1526, 1543 (1972).
Furthermore, in footnotes 3 and 23 of the decision (92 S. Ct.
1526, 1530, 1543, (1972)), the Court commented favorably on
the Pennsylvania Amish Operated School program which sug-
gests that this plan is constitutional and is to be recommended.
Under the Amish Operated School Program, pupils who have
completed the eighth grade are enrolled in an Amish Operated
School where they satisfy the requirement of compulsory school
attendance by taking instruction in English, mathematics, health,
and social studies and by doing directed projects in agricultural
and homemaking on the farm or in the farm home.

I reiterate the point made earlier. It may well be that there
are certain other circumstances where it might be contended
that the application of the statute is unconstitutional. Since
these circumstances are not presented for review in this opinion
we must withold comment on any action the Depariment of Ed-
ucation may take in compelling children of persons with certain
closely held religious beliefs to attend sectarian private schools
in which the instruction would offend such religious beliefs.

In light of the decision in Wisconsin v. Yoder, it is constitu-
tional for Pennsylvania to compel Amish children, who have
completed the eighth grade, to fulfill the statutory requirement
of compulsory school attendance since Pennsylvania provides an
alternative to formal public and private schools in the form of
the Amish Operated School, a school which does not impinge on
the right of the Amish children to freely exercise their religion.

Sincerely yours,

Liirian B. GASKIN
Deputy Attorney General
IsRAEL PACKEL

Attorney General
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OFFICIAL OPINION No. 4

Pennsylvania Higher Education Assistance Aggmcy—Citizenshw—Alwn’s Con-
stitutional right to participate in scholarship program.

uivement contained in Public Act No. 541, P. L. 1546

dered unconstitutional and unenforce-

rotection Clause of the 14th Amend-

1. The citizenship req I
(24 P.S. 5154 (a) (1)) is to be consl
able as a violation of the Equal P
ment. ] .

2. Proposed Regulation 100 is to be considered unc_onstituplpnal as a vio-
lation of the Equal Protection Clause insofar as it conditions e.11g1b11.1ty
for a state scholarship on United States citizenship or on the intention

to obtain such citizenship. .
Harrisburg, Pa.
January 15, 1973

Mr. Kenneth R. Reeher
Executive Director
Pennsylvania Higher Education
Assistance Agency
Harrisburg, Pennsylvania

Dear Mr. Reeher:

You have inquired whether proposed Regulation 100, which
establishes a citizenship requirement for state scholarships, is
lawful. You are advised that proposed Regulation 100 is to be
treated as unconstitutional as presently drafted and that, there-
fore, it cannot be approved until redrafted in conformity with
constitutional standards as detailed below. You are further ad-
vised that the citizenship requirement contained in Public Act
No. 541 of January 25, 1966, P. L., 546 (24 P.S. 5154 §(a)(1))
must also be treated as unconstitutional. Therefore, you are in-
structed that in the evaluation of any application for a state
scholarship you are to disregard the citizenship of the applicant
as well as the citizenship of the parents.

Both Regulation 100 and 24 P.S. §5154(a) (1) require that any
applicant for a state scholarship either be a citizen of the United
States or be taking steps to become a citizen. Thus the regulation
and the statute deny state scholarships to any person who has
not or will not become a citizen of the United States. Regulation
100, moreover, requires applicants who are under 18 years of age
to have a parent or guardian who is a citizen or is taking steps
to become a citizen. Because this aspect of Regulation 100 dis-
advantages aliens by witholding scholarship aid from their chil-
dren (who may or may not be citizens), it is discrimination based
on nationality just as clearly as is the requirement that the ap-
plicant himself be a citizen.

Under what are now well-established Constitutional principles,
discrimination based solely on nationality violates the require-
ment of the Fourteenth Amendment that no state “deny to any
person within its jurisdiction the equal protection of the laws”
unless the discrimination can be properly justified as necessary
to achieve an essential governmental interest. Graham v. Rich-
ardson, 403 U.S. 365 (1971). See Oyama v. California, 332 U.S.
633, 644-46 (1948); Korematsu v. United States, 323 U.S. 214,
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216 (1944); Hirabayashi v. United States, 320 U.S. 81, 100
(1943); Takahaski v. Fish & Game Commission, 334 U.S. 410,
420 (1948). Classifications based on nationality are “inherently
suspect.” Graham v. Richardson, 403 U.S. at 376.

In Graham v. Richardson, supra, the Supreme Court held
that citizenship requirements for public assistance were uncon-
stitutional under the Equal Protection Clause of the Fourteenth
Amendment.The principle enunciated in Graham has been ap-
plied in four Attorney General’s Opinions. In Opinion 92, a cit-
izenship requirement for licenses to practice veterinary medicine
was held to violate the Equal Protection Clause. The same hold-
ing was made with respect to a citizenship requirement for
licenses to practice medicine (Opinion 113), with respect to a
citizenship requirement for licenses to practice pharmacy (Opin-
ion 114), and with respect to a citizenship requirement for lic-
enses to practice nursing (Opinion 116). Moreover, following
the Supreme Court’s decision in Graham, the Third Circuit Court
of Appeals held that where state scholarship aid is not restricted
to persons who are to hold important official positions, a state
scholarship program may not be designed so as to exclude aliens.
Chapman v. Gerard, 456 F. 2d 577 (1972).

The Court in Chapman noted that the scholarship program at
issue in that case was intended to achieve a worthy public objec-
tive—“to spawn qualified resident professionals.” The Court
found, however, that “the statutory scheme of exclusion...
[is] arbitrary, invidious and without reasonable nexus to the. ..
claimed purpose. . ..” Chapman v. Gerard at 578.

Consistently with Graham, Chapman, and Attorney General
Opinions 92, 113, 114, and 116, we conclude that the Constitution
requires that applications for state scholarships be evaluated
without regard to the citizenship of the resident or his parents
and that Act 541 insofar as it conditions scholarship grants on
the citizenship of the applicant or his parents or insofar as it
conditions eligibility on the intent to become a citizen is to be
considered unconstitutional and unenforceable. Accordingly, pro-
posed Regulation 100 will not be approved until it omits any
citizenship requirement.

Very truly yours,

RosBeRT NAGEL

Deputy Attorney General
IsraEL PACKEL

Attorney General

OFFICIAL OPINION No. 5

Act 872 of 1972—Transportation of public and nonpublic school students—
Effective date of the Act.
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s . I
cember 29, 1972, providing for pupil transporation
L A b acoines effective, under Section

i i hool children, b
to public and nonnublic schoo S 75, Act 290 of 1972, 1 Pa,

; t [ Construction Ac
1703 of the new Statutory ek " effective December 6, 1972, at

S. §81501, et seq.,___Pus. ¢ off ecerr
the§ f)eginning of the fiscal year of the political subdivision affected fol-

lowing December 29, 1972.

Harrisburg, Pa.
January 15, 1973

Honorable John C. Pittenger
Secretary

Department of Education

Harrisburg, Pennsylvania

Dear Secretary Pittenger:

It has been brought to our attention that there is some confu-
sion on the part of school officials as to the effective date of Act
372, approved December 29, 1972, providing for pupil transpor-
tation to public and nonpublic school students.

Section 1703 of the new Statutory Construction Act of 1972,
Act 290 of 1972, 1 Pa. S. §§1501, et seq., effective December 6,
1972, which governs this situation, provides that:

“Statutes affecting the budget of any political subdivi-
sion enacted finally at any regular session of the Gen-
eral Assembly shall be effective on the date specified
by that one of the following rules of construction in ef-
fect on the date of final enactment of the statute:

* ok ok %

“(5) Final enactment on or after June 6. 1969.—on the
date specified in the statute, or if finally enacted there-
after, or if no date is specified, then at the beginning of
the fiscal year of the political subdivision affected
following the date of final enactment of the statute.”

Since Act 372 was enacted after the date specified in the stat-
ute (July 1, 1972), it becomes effective at the beginning of the
fiscal year of the political subdivision affected following Decem-
ber 29, 1972.

Sincerely yours,

Mark P. Winorr

Deputy Attorney General
IsrAEL PACKEL

Attorney General

OFFICIAL OPINION No. 6

Project 70—Game Commission—Exzpenditure of encumbered, unused Project

70 funds
1. Project 70 funds that were certificd as encumbered by the Game Com-
mission on December 31, 1970, may be expended to complete g project
approved prior to that date.
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2. Pl:ojgct 70 funds that were certified as encumbered by the Game Com-
mission on December 31, 1970, may be cxpended to expand a Froject 70
Project that was begun prior to that date.

Harrisburg, Pa.
January 16, 1973

Homnorable Glenn L. Bowers

Executive Director

Pennsylvania Game Commission

Harrisburg, Pennsylvania

Dear Mr. Bowers:

We have received an inquiry from you seeking our advice con-
cerning the expenditure of funds under the Project 70 Land
Acquisition and Borrowing Act, Act of June 22, 1964, Special
Sess., P. L. 131 (72 P.S. §33946.1 et seq.). Your inquiry, dated
November 27, 1972, refers specifically to the Glades Water Fowl
Project in State Game Land No. 95. You have initiated this in-
quiry because of subsection (c¢) of Section 16 of the Act which
provides as follows:

“On December 31, 1970, all funds still available for ex-
penditure under the provisions of this act and not cer-
tified as encumbered by the Department of Forest and
Waters, Fish Commission, Game Commission and the
Department of Commerce, shall be paid into the Project
70 Land Acquisition Sinking Fund, to be devoted to and
to be used exclusively for the payment of interest accru-
ing on bonds and the redemption of bonds at maturity.”
72 P.S. §3946.16(c).

It is our opinion, and you are advised, that the funds in ques-
tion are presently allocable to the Game Commission in accor-
dance with the stated purpose of the Act and that the Act does
not require the payment thereof into the Sinking Fund.

This question, with respect to whether you are obligated to
pay the encumbered but unused funds into the Project 70 Land
Acquisition Sinking Fund, was also considered in our Attorney
General’s Opinion No. 143, 2 Pa. B. 1659 (Aug. 3, 1972). In that
opinion we specifically advised that funds were properly allo-
cable to the Department of Environmentl Resources in accor-
dance with the purposes of the Act and that the Act did not au-
thorize the payment thereof into the Sinking Fund where the
funds on December 31, 1970, were encumbered by the Depart-
ment of Community Affairs, but with respect to which the De-
partment of Community Affairs subsequently abandoned its pro-
jects.

You have advised us that the total funds originally allocated
to the Glades Water Fowl Project were $638,305.88. Of that
amount the sum of $378,305.88 has been expended to date and
$260,000.00 remains encumbered. The Commission now porposes
to utilize $119,100.00 of the encumbered $260,000.00 to purchase
five properties and four flooding easements and the balance of
$140,900.00 to purchase additional properties. The additional
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properties will be contiguous to the original project and will ex-
pand its boundaries.

Since the expenditures will be from funds that were encum-
bered on December 31, 1970, they may be used to expand 'a.Pro-
ject 70 project that was begun prior to that date. The additional
acquisitions can reasonably be deemed to be within the contem-
plation of the original project and are clearly embraced within
the specific purposes of the Act. The fact that the funds were en-
cumbered on December 31, 1970, means that they are not re-
quired to be paid into the Sinking Fund under Subsection (c) of
Section 16 of the Act.

Very truly yours,
Epwarp J. MoRrIs
Deputy Attorney General

IsrRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 7

Game Commission—Appointment of agents

1. The Game Commission has authority to appoint out-of-state agents for the
issuance of non-resident hunting licenses.

2. The out-of-state agents, prior to appointment, must furnish a bond pur-
suant to statute and other safeguards and be authorized to engage in this
type of business under laws of their respective states.

Harrisburg, Pa.
January 16, 1973
Honorable Glenn L. Bowers
Executive Director
Pennsylvania Game Commission
Harrisburg, Pennsylvania

Dear Mr. Bowers:

We have received an inquiry from you seeking our advice con-
cerning the authority of the Commission to appoint out-of-state
agents for the issuance of non-resident hunting licenses. Your
inquiry dated December 29, 1972, refers specifically to a request
by a large hunting equipment dealer in New Jersey that is in-
terested in becoming an agent for the Commonwealth of Penn-
sylvania to issue non-resident licenses. You have indicated that
it would be desirable to appoint a limited number of issuing
agents in those states bordering the Commonwealth. It would
also be a service to these non-residents, would be convenient for
them and provide them with accurate information on Pennsyl-
vania hunting regulations.

It is our opinion, and you are advised, that the Commission
has authority to qppoint out-of-state agents for the issuance of
non-resident hunting licenses, providing those agents furnish a
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bond as required by statute and that they have authority to con-
duct a business in their respective states.

The Game Law by necessary implication authorizes the ap-
pointment of such out-of-state agents. Section 305 (34 P.S. §
1311.305) provides, in part, as follows:

“The issuance of all hunting licenses shall be under the
direct supervision of the commission, which shall desig-
nate the several county treasurers and such other issu-
ing agents throughout the Commonwealth or otherwise
as it may find essential to control the lawful issuances
thereof.” (Emphasis added.)

The provision for the appointment of agents in the Common-
wealth “or otherwise” is totally useless and redundant if it does
not provide the authority for the appointment of agents outside
of the state where the commission finds that to be essential. The
Commonwealth does have agents working for it outside of the
state, for example, it operates offices in Washington, D.C.

It is true that the Commonwealth has no extraterritorial
authority and that its authority is limited soley to the Common-
wealth. However, the Commonwealth is not attempting to reg-
ulate activities or individuals within out-of-state jurisdictions.
It is merely providing service for individuals who will be coming
into the State. A “....state may permit acts to be done outside
its borders when the legal consequences of such acts are to take
place within the state.” (81 C.J.S. States §3, p. 861).

As indicated above, non-resident agents would be required to
give a bond to the Commonwealth in such sum as shall be fixed
by the commission, but not less than three thousand dollars
($3,000), prior to receipt of the annual supply of licenses. (34
P.S. §1311.311). Care should be taken relative to the bond re-
quirement so that each bond shall be signed by the principal
obligor and by an attorney in fact or resident agent located with-
in the Commonwealth of Pennsylvania and expressly approved
by the Insurance Department of the Commonwealth to partici-
pate in the issuance of surety bonds effective in Pennsylvania.
Also, such out-of-state issuing agents should submit satisfactory
proof that they are authorized to conduct this type of business
under the laws of their respective states prior to their appoint-
ment.

Very truly yours,

Epwarp J, Morris
Deputy Attorney General
IsraEL PACKEL

Attorney General
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OFFICIAL OPINION No. 8

State colleges and universities—Memberships in learned societies and pro-
fessional organizations—Administrative C_ode_—Records Management Pro-
gram—Purchases of filing and record-keeping items

1. The approval of the Governor is not required for a State col}ege or uni-
versity to become a member of learned gocities and professional organ-

izations.

9. State colleges and universites must comply with Admip_istrative Direc-
tive No. 78 of October 6, 1970, concerning purchases of filing and record-

keeping items.

Harrisburg, Pa.
January 16, 1973

Honorable John C. Pittenger
Secretary

Department of Education
Harrisburg, Pennsylvania

Dear Mr. Pittenger:

You have inquired as to two apparent conflicts between the
Administrative Code of 1929, P.L.. 177, as amended (71 P.S. §§51,
et seq.) and Act 13 of February 17, 1970, P.L. 24 (24 P.S. §§20-
2001, et seq.).

I. The first apparent conflict presented in your inquiry con-
cerned a conflict between Section 6(15) of Act 13 and Section
507 (c¢) (5) of the Administrative Code.

Section 507 (¢) (5) of the Administrative Code provides that
any department, board, or commission may ‘. .. .take member-
ship in independent organizations or societies having related
functions, but all such memberships shall be approved by the
Governor.” 71 P.S. §187.

Section 6 of Act 13 states that:

“Subject to the stated authority of the board of State
College and University Directors and the boards of
trustees, the president of each of the several State Col-
leges and State Universities shall administer the insti-
tution. Each president shall have the power and his
duty shall be: ‘(15) To determine institutional mem-
berships in learned societies and professional organi-
zations which will have significance to the welfare of
the institution within the limits established by the
Board of State Colleges and University Directors.’”
24 P.S. §20-2004.1 (15).

Taking the commonly-accepted meaning of the words “to de-
termine”—i.e., to fix conclusively or authoritatively, it is clear
that the purpose of Section 6(15) is to leave the decision as to
whether or not a college should become a member of a profes-
sional organization or learned society within the discretion of the
President of each State college, within the limits set by the Board
of State College and University Directors. It would appear there-
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fore that Section 6(15) of Act 13 is in conflict with the Admin-
istrative Code provisions which require the approval of the Gov-
ernor of institutional memberships of state agencies.

However, this conflict, under well settled law of statutory con-
struction, is easily resolved.

The Statutory Construction Act of 1937, May 28, P.L.. 1019
§63 (46 P.S. §563), provides that whenever a general provision
in a law is in conflict with a special provision in a later enacted
law the “....special provision shall prevail and shall be con-
strued as an execption to the general provision.”* Since Section
6(15) of Act 13 dealing specifically with state colleges, was en-
acted after Section 507 (c¢) (5) of the Administrative Code deal-
ing with state agencies generally, Section 6(15) of Act 13 pre-
vails over and acts as an exception to Section 507 (¢) (5). It
follows, therefore, that the approval of the Governor is not re-
quired for State college memberships in learned societies and
professional organizations.

II. Your second question concerns an apparent conflict between
Section 6(6) of Act 13 and Administrative Directive No. 78 of
October 6, 1970. Directive No. 78 was issued to ‘“establish pol-
icies and procedures for the selection, purchase and utilization
of filing equipment by all agencies, headquarters and field under
the jurisdiction of the Governor.” The statutory basis for this
records management program is in Section 527 of the Adminis-
trative Code.

Section 527 of the Administrative Code states that:

“The Governor shall, from time to time, cause studies
to be made of the accumulations of files of correspond-
ence, reports, records and other papers in possession of
departments, boards or commissions, and may direct
said departments, boards and commissions to comply
with the provisions of Sections 524 and 575 of this act.
The requisitions, warrants, cancelled checks, books, rec-
ords, correspondence, and files of the department of
the Auditor General, and the Treasury Department,
which date back a period of four years or more, shall
be expressly covered by the provisions of this section.”
71 P.S. §207.

Section 6 of Act 13 states that:

“Each president shall have the power and his duty shall
be:

‘(6) To purchase instructional materials, educational,
technical, administrative, custodial, and maintenance
equipment and supplies not in excess of a cost of one
thousand five hundred dollars ($1,500) without com-
petitive bidding with the approval of the Board of

* Statutory Construction Act of 1972, 1 Pa. 8. §1933.
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Trustees, after notice to the Secretary of Property and
Supplies except that such items shall not be bought in
series to avoid the dollar ceiling, nor shall any items be
included for which the Department of Property and
Supplies has contracts, current or proposed.” 24 P.S.
§20-2004.1(6).

It was not the intention of the Legislature in enacting Section
6(6) of Act 13 to give the colleges or universities powers over
the purchase of filing and record-keeping items without regard
to Section 527 of the Administrative Code. Instead, our analysis
of the two sections indicates that the legislature was concerned
with an altogether different question when it enacted that sec-
tion. Previous to the enactment of Section 6(6) of Act 13, the
State colleges could not directly purchase supplies, equipment
or other materials because Section 507 of the Administrative
Code prohibits the purchase of these items by departments,
boards or commissions other than Property and Supplies unless
there is a law authorizing the department, board or commission
to purchase such materials and supplies or unless the Depart-
ment of Property and Supplies authorizes in writing a depart-
ment, board or commission to make purchases in the field, up to
a specified amount. 71 P.S. §187 (a), (c).

The intent of the Legislature in enacting Section 6(6) of Act
13 was to give the colleges a limited degree of fiscal autonomy,
which wa< deemed desirable for the better operation of the State
colleges. The purpose of Section 6(6) was to allow the colleges
to make small purchases withont having to go through the pro-
cedure of competitive bidding. The Legislative History, see 1969
(Pennsylvania House of Representatives) at page 997, indicates
that since the colleges are scattered throughout the State, it was
thooht ta he more ronvenient for the State collesec to be able
to make purchases directly, without competitive bidding.

The ahove analvsis indicates. therefore, that effect can be
oivvan to hoth Section 527 of the Administrative Code and Section
6(R) nf Act 13 withont a conflict arising. Section 63 of the “Stat-
utorv Con<truction Act”. sunra. provides that “whenever a gen-
eral provicion in a law <hall be in conflict with a special provi-
siom in the same or another law. the two shall be construed, if
possible, so that effect mav be given both.”

Therefore. effect must be given to both provisions, and you
area accordinglv adviced that the policies and procedures set
forth in Adminictrative Directive No. 78. based on Section 527 of
tha Adminictrative Code, are not in any way affected by Section
6(6) of Act 13.

Sincerely yours,

Lrrrian B. Gaskiv
Deputy Attorney General
IsrAEL PAcCKeL

Attorney General
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OFFICIAL OPINION No. 9

Public 8chool teachers—Citizenship—Right of qualified aliens to teach in the
public schools.

1. The restrictions on the access of aliens to the teaching profession contain-
ed in Sections 1109 and 1202 of the Public School Code are to be consid-
ered unconstitutional and unenforceable as a violation of the Egual Pro-
tection Clause of the Fourteenth Amendment.

2. El_igibility to teach in the public schools of Pennsylvania should be deter-
mined without regard to the applicant’s citizenship or his intention to
obtain United States citizenship.

Harrisburg, Pa.
January 16, 1973
Honorable John C. Pittenger
Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Mr. Pittenger:

You have requested advice as to how Sections 1109 an 1202 of
the Publiec School Code can be reconciled. Section 1109 states:
“Every teacher employed in the public schools of this
Commonwealth must be...a citizen of the United
States: Provided, that citizenship may be waived in the
case of exchange teachers not permanently employed,
and teachers employed for the purpose of teaching for-

eign languages.” 24 P.S. §11-1109.
Section 1202 as amended December 21, 1967, states:

“In the case of a resident foreign national holding an
immigrant visa who has declared, in writing, to the De-
partment of Public Instruction the intention of becom-
ing a citizen of the United States, such person shall be
eligible for a provisional college certificate.” 24 P.S.
§12-1202.

Section 1202 appears on its face to authorize the granting of
provisional college certificates to certain aliens who are forbid-
den to teach in Pennsylvania public schools by Section 1109.
Nevertheless, even Section 1202 limits the access of aliens to the
teaching profession and conditions this limited access on a dec-
laration of intention to become a citizen.

It is our opinion, and you are so advised, that insofar as these
provisions prohibit otherwise qualified resident aliens from
teaching in the public schools on the same terms as qualified
citizens, both provisions should be treated administratively as
violative of the Equal Protection Clause of the Fourteenth
Amendment and are unenforceable. Accordingly, you are in-
structed to certify teachers without regard to applicants’ cit-
izenship and without regard to intention to obtain United States
citizenship.

Previous opinions have held unconstitutional citizenship re-
quirements that restrict access to the practice of veterinary medi-
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cine (Opinion No. 92), to the practice of medicine (Opinion No.
113), to the practice of pharmacy (Opinion No. 114), and to the
practice of nursing (Opinion No. 116). These opinions were pre-
mised on the Supreme Court’s decision in Graham v. Richardson,
403 U.S. 365 (1971). In Graham, the Court held that the Foul.'-
teenth Amendment forbids statutory classification based on ali-
enage unless the discrimination can be justified as necessary to
achieve essential governmental interest. After Graham v. Rich-
ardson and after the above mentioned opinions were issued,
several lower court decisions have begun to define more specifi-
cally the kinds of governmental interests that can justify a citi-
zenship requirement for entry into an occupational field. These
decisions are fully consistent with our eariler Opinions. They
indicate that aliens may be barred from an occupational field
only when loyalty and detailed familiarity with American cul-
ture are necessary qualifications for a position closely linked to
uniquely governmental functions, such as the administration of
justicel or the conduct of foreign policy.2 On the other hand,
when citizenship requirements restrict access to important jobs
that are not, however, closely related to necessarily public func-
tions, they are invalidated. For example, a citizenship require-
ment for positions with the New York Human Resources Admin-
istration has been struck down. Dougall ». Sugarman, 339 F.
Supp. 806 (1971). Teaching, like medicine, is an important pro-
fession, but it is not a central governmental function like the
operation of foreign policy or the administration of justice. These
latter functions, for example, are never eantrusted to private in-
stitutions as teaching often is in the United States.

We conclude that entry into the teaching profession is not to
be restricted on the basis of citizenship. By permitting aliens to
teach in public schools as exchange teachers or as permanent
teachers of foreign languages, the Public School Code itself im-
plies that the state’s interest in keeping aliens from teaching in
the public schools is not so compelling an interest as to outweigh
other public policies. Graham v. Richardson and the lower court
cases applying Graham require the conclusion that the Consti-
tutional policy of giving equal protection of the laws to citizens
and aliens alike outweighs whatever interest the state has in the
citizenship requirements in Sections 1109 and 1202.

Sincerely yours,
RoBERT NaAGEL
Deputy Attorney General

IsrAEL PackEL
Attorney General

1. In Re Grifiths, 40 L. Wk. 2566 (Conn. Sup. Ct. 1972)
2. Faruki v. Rogers, 41 L. Wk. 2193 (U.S. D.C., Dist. Col. 1972)
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OFFICIAL OPINION No. 10

Act 112 of June 9, 1972—Statutory Construction Act—Land exchange agree-
ment—Department of Environmental Resources—Department of Transpor-
tation.

1. Where Act 112 of June 9, 1972 used the ambiguous reference of “Secre-
tary” in regards to a land exchange agreement between the Department
of Environmental Resources and Department of Transportation, “Secre-
tary” must be read as “Secretary of Transportation” in order to avoid an
absurd result.

2. Where a statute is susceptible to two interpretations with one being ab-
surd and the other complying with the obvious legislative intent, words
necessary and proper for interpreting the statute can be added to insure
a proper interpretation of the statute.

Harrisburg, Pa.
January 22, 1973
Honorable Jacob G. Kassab
Secretary
Department of Transportation
Harrisburg, Pennsylvania

Dear Secretary Kassab:

In an attempt to authorize a land-exchange arrangement be-
tween the Pennsylvania Department of Transportation (Penn-
DOT) and the Department of Environmental Resources (DER),
the Legislature passed Act 112 of June 9, 1972 which provided
as follows:

AN ACT

“Authorizing the Secretary of Environmental Resources with
the approval of the Governor, to transfer certain Project 70 lands
in Bucks County to the Department of Transportation for a high-
way project under certain conditions.

“The General Assembly of the Commonwealth of
Pennsylvania hereby enacts as follows:

“Section 1. ....the General Assembly authorizes the
Secretary of Environmental Resources with the approv-
al of the Governor, to transfer the hereinafter describ-
ed land in Newton Township in Bucks County to the
Department of Transportation for a right-of-way for
construction of Project L.R. 1141 Section A10 involving
construction of Newton By-Pass.

“Such land shall be free of the restrictions on use and
alienation prescribed by section 20 of the act of June 22,
1964 (P.L. 131), known as the Project 70 Land Acquisi-
tion and Borrowing Act upon:

“(1) The Secretary may acquire from any state
agency land which the state agency acquired with Pro-
ject 70 funds: Provided, however; that (I) the state
agency ... by proper resolution ... approves such
acquisition and (II) suitable substitute land may be
acquired by the Secretary and conveyed to the state
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agency. ..in exchange for the Project 70 land acquired
or, if no such suitable land is ava11ab1¢, the Secretary
shall pay to the state agency.. .the fair market value
of the land so acquired.”

DER initially bought the land in question with federal subsidi-
zation under Title VII of the Housing Act of 1961, as amendpd,
and thereby obligated itself to the federal requirements of Title
VIIL. Such requirements permit a land exchange arrangement of
comparable lands but prohibits an outright sale of the land by
DER to PennDOT. Consequently, under the federal law, the only
remaining alternative for PennDOT and DER is to exchange
lands of comparable value as contemplated by Act 112.

Act 112 of June 9, 1972 presents a problem of statutory con-
struction inasmuch as Section 1 (1) uses the designation of “Sec-
retary.” The statute, however, involves a transaction betwee_n
two departments—PennDOT and DER—both headed by their
respective Secretary so the usage of the label “Secretary” is am-
biguous. The question, therefore, becomes whether the term
“Secretary” in Section 1(1) of Act 112 refers to the Secretary
of PennDOT or the Secretary of DER. We conclude that the
word “Secretary’’ in Section 1(1) of Act 112 refers to the Sec-
retary of Transportation and must be so constructed.

If “Secretary” in Section 1(1) refers to the Secretary of DER,
the statute would, in essence, provide that DER is authorized to
transfer certain delineated lands to PennDOT for highway con-
struction upon DER land either 1) paying itself for the land, or
2) obtaining other suitable land and transferring it back to itself.
If “Secretary” in Section 1(1) refers to the Secretary of Penn-
DOT, the statute would, in essence, provide that DER is author-
ized to transfer certain delineated lands to PennDOT for high-
way construction upon PennDOT either 1) paying DER for the
land, or 2) obtaining other suitable land and transferring it to
DER. The former interpretation is tautological and absurd; the
latter conforms with the obvious legislative intent.

Although the legislative intent in Act 112 is obvious, question
is raised whether or not words which were inadvertantly omitted
in a statute can be supplied under the ordinary rules of statu-
tory construction. Both Legislature and the Pennsylvania Su-
preme Court have answered this question in the affirmative.

The recently enacted Statutory Construction Act provides as
follows:

“Words and phrases which may be necessary to the pro-
per interpretation of a statute and which do not conflict
with its obvious purpose and intent, nor in any way af-
fect its scope and operation, may be added in the con-
struction thereof.” Section 1923(c) of the Statutory
Construction Act
This same principle was enunciated by Justice Drew more force-
fully in Commonwealth v. Peoples, 345 Pa. 576 (1942):
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“In construing a statute, it should receive the most rea-
sonable and beneficial interpretation...[AJnd when
‘necessary. . .to effectuate (a plain) Legislative intent
. ..additional. . .words [may be] interpolated.”” 345
Pa. at 580

The instant statute is susceptible to two interpretations: one
having the Secretary of DER transferring land to PennDOT in
return for the right to transact a land exchange with himself and
the other having the Secretary of DER transferring land to Penn-
DOT in exchange for PennDOT returning comparable land to
DER. Given this situation the ordinary rules of statutory con-
struction dictate that the missing words can be added and “Sec-
retary” in Section 1(1) of Act 112 of June 9, 1972 must be read
as meaning “Secretary of Transportation.”

Very truly yours,
RicHARD J. ORLOSKI
Deputy Attorney General

IsraEL PacKEL
Attorney General

OFFICIAL OPINION No. 11

Federal Office of Emergency Preparedness (OEP) Regulations—Completed
construction—Requirement of acceptance
1. Under Pennsylvania law construction of a facility, as intended by OEP
regulations, is complete when it has been put together and made ready
for use.
2. A facility can be considered to have been completed even though not for-
mally accepted by the contractin State agency.
Harrisburg, Pa.
January 25, 1973
Dr. Richard Gerstell
Director of Civil Defense
Harrisburg, Pennsylvania

Dear Dr. Gerstell:

You have requested an opinion as to whether construction of
the Rausch Creek Water Treatment Plant can be considered to
have been completed at the time of the June flood. This opinion
is requested in order to determine how the assistance eligibility
provisions of the Federal Disaster Relief Act, 42 U.S.C.A. §4482,
and regulations provided in Circular 4000.5¢c of the Federal
Office of Emergency Preparedness (OEP) are to be applied to
the Rausch Creek Plant. The Act and OEP regulations provide
that reimbursement shall be made in full for any publicly-
owned utilities damaged in the flood. (See 42 U.S.C.A. §4482, and
OEP Circular 4000.5¢, pp 32 and 33). The Acts, however, pro-
vide that where a public facility is “under construction” at the
time of a natural disaster, Federal reimbursement shall be made
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in an amount not to exceed fifty (50% ) per cent of the resulting
damage.

While the opinion you request appears to turn on an interpre-
tation of Federal statutes and regulations, you have further ad-
vised that the Office of Emergency Preparedness, through its
Federal Coordinating Officer, Francis X. Carney, has determin-
ed that an interpretation of the applicable State law by the
Attorney General would effectively settle the question as to
what amount of compensation is due under the regulations. A
letter from OEP to that effect has been appended to this opinion.

Records of the Department of Environmental Resources indi-
cate that with the exception of four minor, punch list items, all
elements of the plant had been completed prior to May 22, 1972,
and that the plant itself was successfully operated from June
14 to June 16, 1972. In addition, it appears that all items on the
punch list had been completed by June 18, 1972, prior to the
June flood. The question you have presented, therefore, is
whether the Rausch Creek Plant, which had been completed in
every major respect, but had not been formally accepted by the
Department of Environmental Resources, was ‘“under construc-
tion” at the time of the flood, as intended by the OEP regula-
ticns. It is cur opinion and you are advised that construction of
the Rausch Creek Plant can be considered to have been com-
pleted by the date of the flood.

The Pennsylvania Superior Court has ruled that construction
is complete “when it [is] lawfully usable for the purpose intend-
ed.” See Versailles Township v. Ulm et ux, 152 Pa. Super. 384,
389 (1943). The Rausch Creek Plant was usable and, in fact,
had been operated satisfactorily prior to the fiood. In referring
to the meaning of construction, an earlier Superior Court de-
cision stated that it meant “putting together, ready for use.”
Eichleay v. Wilson, 8 Pa. Super. 14, 16 (1898). On the date of
the flood, the Rausch Creek Plant appears to have been “ready
for use” and, consequently, met the Court’s definition as to
completed construction. In view of these two Pennsylvania court
decisions, therefore, it is apparent that the plant had been com-
pleted at the time of the June flood.

The Federal courts have reached similar conclusions. In Clauss
v. American Insurance Co., 214 F. Supp. 442 (E.D. Pa. 1963),
Judge Joseph Lord III ruled, in effect, that construction could
be completed without formal acceptance. In that case, plaintiff
entered into a contract with the City of Philadelphia to construct
a sewer. After work on the sewer had been completed, but before
formal acceptance had been made by the City of Philadelphia,
an accident occurred near the site where the work had been
done. Suit was commenced on an insurance policy covering lia-
bility arising from plaintiff’s activities with regard to the con-
struction of the sewer. The policy included an exclusionary
clause which provided that “products hazards” occurring after
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construction had been completed were not covered under the
policy. Suit was brought on the policy, and the Court ruled that
the work had been completed within the meaning of the insur-
ance policy. Judge Lord ruled that the operation was completed
because nothing further was needed in the way of construction.
In dealing with the question of acceptance, the Court ruled that
this was not a necessary requisite of the insurance policy, since
the policy only called for completion and did not refer to ac-
ceptance. The OEP regulations, in a similar manner, simply call
for completion. No reference is made to formal acceptance. A
similar conclusion was reached in Continental Illinois National
Bank v. United States, 115 F. Supp. 892 (Ct. CL 1953), where
the Court of Claims ruled that formal acceptance was not a re-

quirement in determining whether construction had been com-
pleted.

For these reasons, it is our opinion that the Rausch Creek
Plant was not ‘“under construction,” within the meaning of the
OEP regulations, but rather had been completed in all signifi-
cant respects. Hence, the Rausch Creek Plant is eligible to re-
ceive reimbursement in full for damages caused by the flood of
June, 1972.

Very truly yours,
THEODORE A. ADLER
Deputy Attorney General
IsrAEL PACKEL

Attorney General

OFFICIAL OPINION No. 12

Real Estate Commission—Rental listing agencies—Real estate broker

1. Rental listing agencies, which assemble lists of apartments and homes
for a rent, make them available for a fee, and extensively advertise the
availability of such housing, are practicing real estate brokerage within
the meaning of Section 2 (a) of the Real Estate Brokers License Act of
1929, 63 P.S. §432(a) and must be licensed in accordance with Section 6
thereof, 63 P.S. §436.

Harrisburg, Pa.
January 25, 1973
Honorable Vincent J. Fumo
Commissioner
Bureau of Professional and Occupational Affairs
Harrisburg, Pennsylvania

Dear Commissioner Fumo:

You have requested our opinion as to whether rental listing
agencies, several of which have recently appeared in Pennsyl-
vania, must be licensed as real estate brokers. Specifically, you
have referred to one such organization, in Philadelphia known
as “Homefinders.”
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It appears that these listing agencies assemble lists or apart-
ments or houses for rent and make them available for a fee to
those who wish to consult them. It appears that many of the
listings are simply taken from other c_1a551ﬁed advertisements
in the newspapers and are often unavailable for rent when the
customer attempts to rent the apartment or house. The listing
agencies apparently do not enter into any agreement with the
owner or with the customer; they simply rpal;e available th.e
list to the customer. They receive no commission when and if
a lease is negotiated, nor do they in any way participate in the
actual consummation of a lease agreement. They receive only
the initial fee, usually in the amount of $20.00. The agencies
advertise extensively in the classified section of the news-
papers.1

Section 2 of the Real Estate Brokers License Act of 1929, 63
P.S. §432(a), contains the definition of a real estate broker.2
Section 6 of the Act, 63 P.S. §436, makes it unlawful for any
person to act as a real estate broker or in the capacity of a real
estate broker without first obtaining a license.

Other states which have faced the same question as that pre-
sented have held that the rental listing agency type of operation
(specifically, “Homefinders”) is practicing real estate brokerage.
For example, the Attorney General of Delaware on October 16,
1972 rendered an official opinion holding that ‘“Homefinders”
was operating illegally under Delaware law in that it was en-
gaged in the business of a real estate broker or salesman with-
out being registered and without a certificate of registration is-

1. Sample advertisements are found both in the usual “For Rent” sections
or in sections headed “Apartment Services.” They advertise listings of
apartments and homes generally and specifically (although no actual ad-
dresses are listed) and are generally indistinguishable from advertise-
ments by brokers and owners except for the statement of “Fee” or “$20.00
Fee.” One such advertisement states: “Let the Largest Listing Co. in this
Area Get Your Next Home or Apartment.”

2. This section provides in pertinent part: “The term ‘real estate broker’
shall include all persons, copartnerships, associations, and corporations,
foreign and domestic, who, for another and for a fee, commission, or other
valuable consideration, shall sell, exchange, purchase, or rent, or shall ne-
gotiate the sale, exchange, purchase, or rental, or shall offer or attempt
to negotiate the sale, exchange, purchase, or rental, or shall hold himself
or themselves out as engaged in the business of selling, exchanging, pur-
chasing or renting of any real estate, interest in real estate, the property
of another, whether the same shall be located within the State of Pennsyl-
vania, or elsewhere, or shall collect or offer or attempt to collect rental
for the use of real estate, the property of another, or shall negotiate or
offer or attempt to negotiate a loan, secured or to he secured by mortgage
or other encumbrance upon or transfer of any such real estate...One act
in consideration of compensation, by fee, commission or otherwise, of
buying, selling, renting or exchanging any such real estate of or for an-
other, or attempting of offering so to do, or negotiating a loan upon or
or leasing or renting or placing for rent any such real estate, or collect-
ion of rent therefrom, shall constitute prima facie evidence that the per-
son, copartnership, association, or corporation, so acting or attempting to
act, is a real estate broker within the meaning of this act.”
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sued by the Delaware Real Estate Commission. The Delaware
statute in question is similar to Pennsylvania’s. Furthermore,
as the opinion of the Attorney General of Delaware points out,
an injunction was granted in Texas v. Homefinders of America,
Inc., No. 72-2559 (District Court of El Paso, Texas). In that
case, Homefinders was enjoined from holding out to the public
th’?tt it was engaged in the business of providing rental real
estate.

We are further advised that similar injunctions have been
granted in Florida at the behest of the Florida Real Estate Com-
mission. See Florida Real Estate Commission v». Sgro and
Homefinders of Florida, Case 71-24171 (Circuit Court of Dade
County); Florida Real Estate Commission v. Thompson t/a
Homefinders, Case No. 72-922 (Circuit Court of Duval County);
Florida Real Estate Commission v. Gorson and Garcia t/a Home
Rental Service, Case No. 72-1473 (Circuit Court of Broward
County).

We believe that Pennsylvania law is in accord. In the words
of the Real Estate Brokers License Act, note 2, supra, we be-
lieve that these rental listing agencies do “...for another and
for a fee, commission, or other valuable consideration...ne-
gotiate the...rental, or...offer or attempt to negotiate the...
rental, or...hold...themselves out as engaged in the business
of. . .renting of any real estate, interest in real estate, the pro-
perty of another....”

In Verona v. Schenley Farms Co., 312 Pa. 57, 167 A. 317
(1933), the Court held that a person who had brought to the
attention of a prospective buyer the attributes of another’s
real property which eventually resulted in the consummation
of a sale was practicing real estate brokerage within the mean-
ing of the Act, and was therefore not entitled to collect the fee
which had been promised him because he was unlicensed. The
Court held that his activities, limited though they were, con-
stituted “negotiations” within the meaning of the Act. The
Court stated (312 Pa. at 61):

“The Legislature was of course familiar with the great
variety of real estate brokerage contracts made from
time to time, and the definition of real estate broker
must be understood in the light of the common know-
ledge on the subject; some idea of the varied scope of
such contracts may be obtained by examining the cases
cited in [citations omitted].”

The Court further stated that the Act was intended to pre-
vent frauds upon the public and, therefore, even though it im-
poses penalties, it is not to be constructed strictly, but fairly
and liberally in order to carry out the intention of the Legis-
lature. Verona was followed in Alford v. Raschiatore, 163 Pa.
Superior Ct. 635, 63 A. 2d 366 (1949) in which an individual
who “knew people” found someone interested in the seller’s
land, brought the parties together, and a sale was consummated.
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Suit was brought for a commission promised and plaintiff con-
tended that he had not been acting as a real estate broker since
he did not pretend that he had “negotiated” anything but mere-
ly brought the parties to each other’s attention. The Court
nevertheless denied recovery, holding (163 Pa. Superior Ct. at

639):

“We cannot give to the word ‘negotiate,’ in the sense
intended by the Legislature, the strict construction
contended for by appellee. If we should so do, it would
preclude from the regulatory purpose of the Act a
great percentage of brokers and salesmen who norm-
ally do no more than acquaint prospective buyers and
sellers with the location and price of available proper-
ty, and who annually comply with the licensing feature
of the Act in the belief that they are covered by it.”3

Similarly, in this case, the listing of the properties and mak-
ing such lists available for a fee has as its intention the bring-
ing of parties together in an amicable frame of mind to enter
into a lease. We further believe that where a person holds him-
self out as having rental listings much in the way that a real
estate broker usually does, that it was the intention of the Leg-
islature to include such person within the definition and sub-
ject him to appropriate regulation. It is therefore our opinion,
and you are so advised, that the activities carried on by the
various rental listing agencies constitute the practice of real
estate brokerage under the licensing act and require that they
be appropriately licensed.4

In accordance with this opinion, we are prepared to take and
bring injunctive action against any of these rental listing agen-
cies which are not licensed and which fail to become licensed
which you bring to our attention.

Sincerely yours,

GERALD GORNISH

Deputy Attorney General
IsrarrL PAcCKEL

Attorney General

3. The court cited with favor Baird v. Krancer, 138 Misc. 360, 246 N.Y.S. 85
(1930), where the Court said that the essential feature of broker’s em-
ploynient is to bring the parties together in an amicable frame of mind
so that they may work out the terms of their agreement, but that it is of
no importance that the broker participate in working out that agreement.

4. This opinion is not intended to cover the case of institulions which main-
tain housing lists for prospective students or employes, or lists maintain-
ed by non-profit organizations for the benefit of members or interested
parties to accomplish social goals, which do not involve the payments of
fees. But in this case, where the work is being done “for a fee, commis-
sion, or other valuable consideration,” it is clear that the practice of real
estate brokerage is being carried on.
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OFFICIAL OPINION No. 13

Environmental impact statements—Department of Environmental Resources
—National Environmental Policy Act of 1969—O0fice of State Planning and
Development

1. The National Environmental Policy Act of 1969, Public Law 91-190, re-
quires that any comments and views of the Department of Environmental
Resources (which is the agency authorized 1o develop and enforce environ-
mental standards for Pennsylvania) must accompany the Federal agency's
detailed environmental statement and in addition advice and information
useful in restoring, maintaining and enhancing the quality of the en-
vironment must be made available to states.

2. The office of Planning and Research of the Department of Environmental
Resources is responsible for overall environmental planning for the Com-
monwealth Government.

3. Compliance with the Federal Act requires ihat any revisions of the en-
vironmental impact statement made by the preparing State agency must
be reviewed and commented on by the Departrmient of Environmental Re-
sources before the statement is regubmitted to the Federal agency.

4. It would be appropriate for the Governor to issue an Executive Directive
to all agencies of the Commonwealth Government requiring all agencies
preparing environmental impact statements to submit them to the State
Clearing House of the Office of State Planning and Development for pro-
cessing in accordance with the procedures outlined herein.

Harrisburg, Pa.
January 30, 1973
Honorable Milton J. Shapp
Governor
Commonwealth of Pennsylvania
Harrisburg, Pennsylvania

Dear Governor Shapp:

We have received a request from Maurice K. Goddard, Secre-
tary of Environmental Resources, concerning the procedures for
review of environmental impact statements by the Common-
wealth. Secretary Goddard has asked us to consult with you and
advise you of the proper procedures which should be followed
as a matter of law in order to assure that a total review of en-
vironmental impact statements is made in a meaningful fashion.
He is particularly concerned that his Department will have an
opportunity to review an environmental impact statement pre-
pared by another agency of the Commonwealth whenever there
are changes made in the statement after his Department has
made its initial review.

Environmental impact statements are required by the Federal
Government pursuant to the National Environmental Policy Act
of 1969, Public Law 91-190 (42 U.S.C.A,, §4331 et seq.). Section
102 of that Act provides that all agencies of the Federal Govern-
ment shall include in every recommendation on “major federal
actions significantly affecting the quality of the human environ-
ment, a detailed statement by the responsible official on—

“(i) the environmental impact of the proposed action,
“(ii) any adverse environmental effects which cannot
be avoided should the proposal be implemented,
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“(iii) alternatives to the proposed action,

“(iv) the relationship between local short-term uses of
man’s environment and the maintenance and enhance-
ment of long-term productivity, and )

“(v) any irreversible and irretrievable commitments of
resources which would be involved in the proposed ac-
tion should it be implemented...” (41 U.S.C.A. §4332)

The Act further provides that the responsible official prepar-
ing the detailed statement shall consult with and obtain the com-
ments of any federal agency which has jurisdiction by law or
special expertise and it also provides that copies of such state-
ments shall be accompanied by the comments and views of the
appropriate federal, state and local agencies which are author-
ized to develop and enforce environmental standards. (42
U.S.C.A. §4332)

The federal agencies are required by the Act to “make avail-
able to states, counties, municipalities, institutions and indivi-
duals advice and information useful in restoring, maintaining
and enhancing the quality of the environment;..” (42 U.S.C.A.
§4332)

The express language of the Act thus requires that any com-
ments and views of the Department of Environmental Resources
(which is the agency authorized to develop and enforce environ-
mental standards for Pennsylvania) must accompany the Federal
agency’s detailed environmental statement and, in addition ad-
vice and information useful in restoring, maintaining and enhan-
cing the quality of the environment must be made available to
states.

The Office of Planning and Research of the Department of En-
vironmental Resources is responsible for overall environmental
planning for the Commonwealth Government. In accordance
with this duty the Office has developed procedures for the review
of environmental impact statements which it has submitted to
the State Clearing House of the Office of State Planning and De-
velooment for incorporation into certain programs of that Office
calling for environmental review.

These procedures provide for copies of an applicant’s draft de-
tail statement to be submitted by the State agency responsible
for its preparation (preparing State agency) to the State Clear-
ing House within the Office of State Planning and Development
for recording. From there the copies are sent to the Office of
Planning and Research which distributes them for comment
throughout the Department of Environmental Resources and to
other State agencies affected by the proposed Federal action. All
comments by the bureaus of the Department of Environmental
Resources are summarized into a Departmental position for the
Secretary’s signature by the Office of Planning and Research.
Comments of other State agencies are either incorporated into
the departmental position or appended as separate comments.
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This statement of position is then sent to the State Clearing
House where it is recorded and attached verbatim to any com-
ments of the Office of State Planning and Development on the
project relative to state social and economic policy. These state-
ments are then forwarded to the preparing State agency.

Thereafter the preparing State agency prepares a final en-
vironmental impact statement which takes into consideration the
comments of the Department of Environmental Resources. The
final environmental impact statement is submitted to the Federal
agency directly involved and copies thereof are sent to the State
Clearing House which then distributes the final statement to the
Office of Planning and Research for subsequent distribution to
affected State agencies.

Secretary Goddard’s concern is with the eventuality of the Fed-
eral agency returning the environmental impact statement to
the preparing State agency for revision. He suggests that when-
ever that happens his Department should have an opportunity
to review and comment on any revisions in the environmental
impact statement made by the preparing State agency.

It is our opinion that compliance with the Federal Act requires
that any revisions of the environmental impact statement made
by the preparing State agency must be reviewed and commented
on by the Department of Environmental Resources before the
Statement is resubmitted to the Federal agency.

As mentioned above, Section 102 of the Act specifically pro-
vides that copies of statements shall be accompanied by the com-
ments and views of all the appropriate State agencies which are
authorized to develop and enforce environmental standards.
This means that the statements relative to Pennsylvania cannot
contain additional materials or revisions with respect to which
the Department of Environmental Resources has not had an op-
portunity to submit its comments and views.

The procedures set forth in the preceding paragraphs have no-
where been delineated in an Executive Directive. Accordingly,
we are of the opinion that it would be appropriate for you to is-
sue an Executive Directive to all agencies of the Commonwealth,
for publication in the Pennsylvania Bulletin, requiring all agen-
cies preparing environmental impact statements to submit them
to the State Clearing House of the Office of State Planning and
Development in accordance with such precedures. The Executive
Directive should set forth the procedures outlined above and
it is suggested that it contain the following additional language:

“In the event that the Federal Government (1) shall
ask the preparing agency for supplemental or addition-
al statements relating to the original Environmental
Impact Statement, or (2) shall return the Environ-
mental Impact Statement for additional work by the
preparing agency then such preparing agency shall re-
submit the Environmental Impact Statement and the
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Federal comments thereon together with the new ma-
terial prepared by the agency to the State Clearing
House of the Office of State Planning and Develop-
ment for distribution to the Department of Environ-
mental Resources’ Office of Planning and Research and
allow that Department the opportuity to further review
and comment upon same, prior to re-submission to the
Federal Government.”

Please advise if this Office can be of further assistance in this
matter.

Very truly yours,
W. W. ANDERSON
Deputy Attorney General

IsrAEL PACKEL
Attorney General

OFFICIAL OPINION No. 14

Department of Community Affairs—Bucks County Housing Development Cor-
poration—Use of State Housing Assistance funds under Contract H-91 to
pay for legal fees, including cost of litigation, if necessary, is lawful.

1. Under Section 4 (d) of the Housing and Redevelopment Assistance Law
of May 20, 1949, P.L. 1633, as amended, (35 P.S. §1664(d) ), Contract H-91
funds may be used by the Bucks County Housing Development Corpor-
ation for the payment of legal fees including the cost of litigation, should
it be necessary, to react in court to the repeal of the zoning ordinance
which is necessary for the proposed project qualifying for Federal funds.

Harrisburg, Pa.
Febuary 9, 1973

Honorable William H. Wilcox

Secretary

Department of Community Affairs

Harrisburg, Pennsylvania

Dear Secretary Wilcox:

In reply to your memorandum of December 14, 1972, asking
whether it would be lawful for the Bucks County Housing De-
velopment Corporation to use State Housing Assistance funds
under Contract H-91 to pay for legal fees “including the cost of
litigation, should it become necessary for us to react in court to
the repeal of the zoning ordinance....,” you are informed that
such use of those funds would be lawful.

Funds under the above contract were provided in accordance
with Section 4(d) of the Housing and Redevelopment Assistance
Law of Mav 20, 1949, P. L. 1633, as amended (35 P.S. §1664(d))
which provides:

“The Department is hereby authorized within the lim-
itations hereinafter provided,...(d) to make capital
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grants to governmental agencies or authorities, or non-
profit corporations for the purpose of providing funds,
which would be otherwise unavailable to initiate, apply
for, administer, and execute housing projects financed
under any Federal housing program....” (Emphasis
added.)

The above-quoted section is commonly referred to as providing
“seed money” for Federal housing projects. In light of the use of
the word “execute” by the Legislature; in light of the clear pur-
pose of Section (d) to provide funds necessary in order to pre-
pare a project and make it eligible for Federal funds; in light of
the fact that obtaining the necessary zoning for the proposed
project in question is crucial to the qualification of that project
for Federal funds, you are informed that Contract H-91 funds
may be used by the Bucks County Housing Development Cor-
poration for the payment of legal fees as described above.

Sincerely yours,
Marx P. Wiporr
Deputy Attorney General

Isra®L PackeL
Attorney General

OFFICIAL OPINION No. 15

Agreement of Sale or real estate—Effect of agreement on ownership—Federal
Disaster Relief Act
1. An executed agreement of sale passcs equitable ownership to the buyer of
real estate before settlement occurvs.
2. The equitable owner bears all loss or benefit that may occur with regard
to the property from the time thc agreement of sale is executed.
Harrisburg, Pa.
February 26, 1973
Dr. Richard Gerstell
Director of Civil Defense
Harrisburg, Pennsylvania

Dear Dr. Gerstell:

You have requested an opinion concerning ownership and risk
of loss responsibility with regard to the public water supply sys-
tem serving the borough of Blossburg, Tioga County, Pennsyl-
vania. In your letter of February 6, 1973, you have indicated
that this opinion is at the request of Assistant Regional Direc-
tor of the Federal Office of Emergency Preparedness, in connec-
tion with the Federal reimbursement for the cost of repairing the
Blossburg waterworks which were damaged by the floods of
June 23, 1972. Under the Federal Disaster Relief Act, P.L. 91-606,
42 U.S.C.A. §4482, funds are available to reimburse municipal-
ities for the repair of publicly-owned facilities of this nature.
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According to your letter, the facts of the situation are as fol-
lows. Prior to June 5, 1972, the water system was owned and
operated by the Blossburg Water Company, a private corporation.
On June 5, the Blossburg Water Company and the Blossburg
Municipal Authority, a municipal authority organized and ex-
isting under the Act of May 2, 1945, P.L. 382, 53 P.5.§§301, et
seq., executed a formal, written agreement of sale by which the
company’s waterworks facilities were to be sold to the Author.'-
ity. From the records of the Tioga County Recorder of Deeds, it
appears that a formal settlement took place on July 18, 1972. On
August 18, 1972, the Borough of Blossburg submitted to the Fed-
eral Office of Emergency Preparedness a request for Federal re-
imbursement in the amount of $42,559.45, for the cost of repair-
ing the damaged waterworks facilities. The question you have
presented, then, is whether the water supply facilities of the
Borough of Blossburg were publicly-owned at the time of the
June fleed. It is our opinion that they were.

The pertinent principles of law are clear. In Hess v. Vinton
Colliery Co., 255 Pa. 78 (1916) the law of Pennsylvania regard-
ing this subject was precisely stated. There a question was
raised as to the effect of an agreement of sale on the rights and
interests of the parties to the agreement. Quoting Richter v. Se-
lin, 8 S & R 425, the court stated at p. 83:

“When a contract is made for sale of land, equity con-
siders the vendee as the purchaser of the estate sold,
and the purchaser as a trustee for the vendor for the
purchase-money. So much is the vendee considered, in
contemplation of equity, as actually seized of the estate,
that he must bear any loss which may happen to the
estate between the agreement and the conveyance, and
he will be entitled to any benefit which may accrue to
it in the interval, because by the contract he is the own-
er ?f the premises to every intent and purpose in equ-
ity.”

See also Spratt v. Greenfield, et al., 279 Pa. 437 (1929), where
the court stated “that the purchaser must bear any loss occasion-
ed to the property occurring after execution of the contract and
before delivery of the deed, because. .. .[he] becomes the own-
er of the land.”

More recently, the Pennsylvania Supreme Court again restated
the rule.

“After a contract for the sale of real estate is duly ex-
ecuted, the purchaser is the equitable owner thereof,
entitled to all advantages that may thereafter arise,
and responsible for all loss that may befall it.” Synes
Appeal, 401 Pa. 387 (1960).

For the reasons stated, therefore, it is our opinion that the
water supply systems of the Borough of Blossburg were, in fact,
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publicly-owned at the time of the flood of June, 1972. Conse-
quently the Borough of Blossburg is entitled to Federal reim-
bursement for the cost of repair of the waterworks facilities in
question.

Very truly yours,
THEODORE A. ADLER
Deputy Attorney General

IsrRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 16

Capitol Police—The Administrative Code—Codified Ordinances of the City of
Harrisburg

1. The Capitol Police are authorized to remove and impound motor vehicles
for violation of parking regulations on Commonwealth controlled parking
areas.

Harrisburg, Pa.
March 1, 1973
Honorable Frank C. Hilton
Secretary
Department of Property and Supplies
Harrisburg, Pennsylvania

Dear Secretary Hilton:

You have requested our advice concerning the authority of the
Capitol Police to have towed away at the owner’s expense for
violation of parking regulations on Commonwealth controlled
parking areas. It is our opinion, and you are advised, that the
Capitol Police do have such authority.

As suggested in your letter of January 31, 1973, the power and
duties of the Capitol Police are set forth in Section 2416 of the
Administrative Code of 1929 (71 P.S. §646) and the following
language is contained in subsection (e):

“To exercise the same powers as are now or may here-
after be exercised under authority of law or ordinance
by the police of the cities of Harrisburg, Pittsburgh and
Philadelphia;”

Article 545 of the Codified Ordinances of the City of Harris-
burg authorizies the removal and impounding of vehicles by the
Harrisburg Bureau of Police. Pursuant to Section 2416 (e) of
The Administrative Code above, the Capitol Police have the
same authority to remove and impound vehicles as is given to the
Harrisburg Bureau of Police by said Ordinance.

The mechanics for exercising such authority are contained in
Article 545, a copy of which is attached hereto, as follows:
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Section 545.02 of the Ordinance provides:

“(b) The Bureau of Police may remove or cause to be
removed and subsequently cause to be impounded any
motor vehicle parked on any street, highway, pub.hc
property or private property in violation of any city
Ordinance or the Commonwealth Vehicle Code.”

Pursuant to Section 545.04 of the Ordinance, the Capitol Po-
lice must arrange for the storage of any automobile so removed
or impounded in approved storage garages designated by the
Director of Public Safety of the City of Harrisburg.

Section 545.05 requires that notice of removal and/or im-
poundment shall be sent by the Capitol Police to the owner of
record of such motor vehicle within twelve (12) hours from the
time of its removal. Such notice must designate the place from
which the vehicle was removed, the reason for its removal or
impounding and the name and address of the garage to which it
has been impounded or the location to which it has been remov-

ed.

Section 545.07 (b) requires that anyone reclaiming a vehicle
must pay the sum of $15.00 to the salvor for expenses in remov-
ing and towing the vehicle and $2.00 for each day or any part
thereof during which the vehicle is stored to the operator of an
approved storage garage.

Section 545.09 permits an offender to pay the charges ‘“under
protest” and to have a hearing before a justice or a court of rec-
ord having jurisdiction; and Section 545.12 requires the Capitol
Police to keep a record of all vehicles impounded, which records
are available at reasonable times to agents or owners thereof or
lien holders thereon,

Very truly yours,
W. W. ANDERSON
Deputy Attorney General

ISsRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 17

Land and Water Reclamation and Conservation Fund—Pa. Const. Art. VIII,
§16—Grants-in-aid for recreation projects
1. The provisions of The Land and Water Reclamation and Conservation
Fund, Pa. Const. art. 8, §16, allows the Department of Community affairs
to fund indoor park and recreation facilities.

2. The Land and Water Conservation and Reclamation Act, Act of January
19, 1968, P.L. (1967) 996 (32 P.S. §§5101, et seq.) does not bar the Depart-
ment of Community Affairs from making grants-in-aid for the develop-
ment of indoor recreation projects.
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3. This opinion should in no way be read as permitting the Department of
Com_munity Affairs to devote substantial funds to the construction of reec-
reation facilities which are solely or primarily indoor in character.

Harrisburg, Pa.
March 2, 1973
Honorable William H. Wilcox
Secretary
Department of Community Affairs
Harrisburg, Pennsylvania

Dear Secretary Wilcox:

You have requested an opinion as to the legality of a Project
500 grant for the renovation of a structure located on public
parkiands for use as an indoor-outdoor theater. The structure is
an abandoned barn, part of a park site acquired with Project 70
funds. You are advised that, if made in a manner consistent
with this opinion, there is no legal bar to such a grant.

The Commonwealth was authorized in 1967 to create The Land
and Water Conservation and Reclamation Fund. Pa. Const. Art.
8, §16. The General Assembly, pursuant to the proceeding section
enacted The Land and Water Conservation and Reclamation Act,
Act of January 19, 1968, P.L. (1967) 996 (32 P.S. §§5101, et seq.)
(“Project 500 Act”). The Department of Community Affairs
(“Department”) was allocated $75,000,000 by the Project 500
Act for grants-in-aid to political subdivisions to provide up to
fifty percent of the cost of certain park and recreation projects.

Thus far, the constitutional provision and the Project 500 Act
have been interpreted to allow the Department to make grants
only for indoor park and recreational facilities and integral in-
door facilities. Integral indoor facilities are those deemed neces-
sary for proper utilization of a funded outdoor facility, for ex-
ample, a bath house for an outdoor swimming pool. These opin-
ions have great weight to the conservation and reclamation fac-
ets of the state law. Conservation was viewed in a classic “do
not disturb’” manner. However, as will be discussed below, we
think this view of conservation and reclamation is unnecessarily
restrictive, Moreover, even assuming that the primary purpose
of Project 500 is the creation of relatively undeveloped parks
and open spaces, it does not follow that no indoor facilities may
be constructed with Project 500 funds. We conclude that pre-
vious opinions must be overruled insofar as they absolutely bar
the Department from making grants for the develoument of in-
door park and recreation facilities with Project 500 funds.

We begin our analysis with the State Constitution. Project 500
was preceded by the Project 70 program. Project 70 provided
primarily for the acquisition of land. Pa. Const., Art. 8 §15. In
contrast, the Project 500 Constitutional provision stresses con-
servation, reclamation and development, in addition to acquisi-
tion. The Constitution, Art. 8 §16, provides for:
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“[A] Land and Water Conservation and Reclamation
Fund to be used for the conservation and reclamation
of land and water resources of the Comrr_lonwealth, n-
cluding the elimination of acid mine drainage, sewage,
and other pollution from the streams of the Common-
wealth, the provision of State financial assistance to
political subdivisions and municipal authorities of the
Commonwealth of Pennsylvania for the construction of
sewage treatment plants, the restoration of abandoned
strip-mined areas, the control and extinguishment of
surface and underground mine fires, the alleviation and
prevention of subsidence resulting from mining oper-
ations, and the acquisition of additional lands and the
reclamation and development of park and recreational
lands acquired pursuant to the authority of article nine,
section twenty-four [now art. 8, §15] of this Constitu-
tion, subject to such conditions and libilities as the
General Assembly may prescribe.”

This difference in emphasis is substantial and the voters of the
Commonwealth should be deemed to have recognized that Pro-
ject 500 was an expansion of Project 70 in scope.

The broader scope is, however, sufficient to allow Project 500
grants for indoor park and recreation facilities. There are no
words in the constitutional provision which limit the funds to
outdoor facilities. The phrases following “including” were in a
1970 Attorney General’s Opinion, found not to be a limitation on
the preceding constitutional language, but rather an enlarge-
ment of the language. Pa. Att’y Gen. Op., May 1, 1970. The men-
tion of development of Project 70 lands is merely an indication
of possible sites for development. Moreover, Pennsylvania courts
have often held that constitutional provisions such as the one
here should be given a broad construction. Evans v. West Nor-
riton Township Municipal Authority, 370 Pa. 150, 87 A. 2d 474
(1952. We conclude that Department funding of indoor park
and recreational facilities would not violate the provision.

The constitutional provision authorizes the General Assembly
to prescribe conditions and liabilities for the Project 500 pro-
gram. The General Assembly did so in the Project 500 Act cited
above. The Project 500 Act in no way dictates that Department
development grants may not be made for indoor park and recre-
ation facilities. The Department under the Project 500 Act may
pay up to fifty percent of the cost:

“(i) of development of county and municipal park and
recreation lands including lands acquired under the act
of June 22, 1964 (P. L. 131), known as the ‘Project 70
Land Acquisition and Borrowing Act’ to be used for
county and municipal park and recreation purposes;
(ii) to acquire and develop additional county and mu-
nicipal park. recreation, and open space lands in those
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regions where the statewide outdoor recreation plan
indicates a need for those lands; and (iii) for studies
conducted to determine park and recreational needs and
the location of facilities.” 32 P.S. §5116 (a) (4).

The first subparagraph of the preceding allows grants for the
distinct purpose of development of park and recreation lands.
There is no mention of development of land for outdoor park and
recreation purposes. The second subparagraph speaks of acquisi-
tion as well as development. Only in this subparagraph is
“outdoor” mentioned. In this subparagraph, the Legislature dem-
onstrates it was conscious of outdoor recreation programs, indeed
a statewide outdoor recreation plan. The third subparagraph,
concerned with studies, also makes no indoor/outdoor distinc-
tion.

No other portion of the Project 500 Act speaks to an indoor/
outdoor distinction for purposes of Department development
grants. Recreation is only defined in the phrase, “Recreation
and historical purposes” (32 P.S. §56103 (1)), and that phrase is
not used in the paragraph of the Project 500 Act directly ap-
plicable to the Department. The definition of development does
not forbid indoor development, speaking of, “any construction”
...required for and compatible with the physical development,
improvement of land. ...” 32 P.S. §5103(3). Park is not defined.

Also, at 32 P.S. §56116(a) (3), Project 500 funds are allocated
to the Department of Forests and Waters, Fish and Game Com-
missions and Historical and Museum Commissions .. .for the
cost of planning, related administrative expenses and develop-
ment of public outdoor recreation areas....” (Emphasis added.)
The General Assembly again here provides explicitly for “out-
door” recreation development. This explicit reference to “out-
door” recreation and the specificity of this paragraph is in sharp
contrast to paragraph (4), which allocates Project 500 funds to
the Department of Community Affairs. This difference in lan-
guage would indicate that the General Assembly intended to al-
low local governments a degree of autonomy and flexibility in
planning and developing their Project 500 recreation lands. We,
therefore, conclude that neither the language nor the structure
of the Project 500 Act would bar Department grants for develop-
ment of indoor recreation projects.

We must emphasize here that this opinion should in no way
be read as permitting the Department to devote substantial funds
to the construction of park and recreation facilities which are
solely or primarily indoor in character. We have stated that
neither the constitutional provision nor the Project 500 Act bar
the Department from using Project 500 funds for facilities where
such facilities are an integral part of the development of rec-
reation and park lands and where that development is consistent
with the purposes of the Project 500 Act. It is clear that Project
500 recreation funds were meant primarily to aid outdoor park
and recreation programs. This is evidenced by the conservation-
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reclamation and non-development themes of both the constitu-
tional provision and the Project 500 Act. See, 32 P.S. §5103(2).
The development of numerous indoor recreation facilities would
be a violation of this intent.

The instant proposal is for the renovation of a building to be
used, in part, for indoor theater. There is no question that thea-
ter may be deemed recreation. Also, Pennsylvania experience
has never found theaters a violation of parks. Thus, consistent
with the above, the Department may allow a grant for the reno-
vation.

Sincerly yours,

Mark P. WIDOFF
Deputy Attorney General

IsrRAEL PaCKEL
Attorney General

OFFICIAL OPINION No. 18

dct No. 281 (1972)—Deed of conveyance—Discretionary authority of Gover-
nor—Approval of transaction

1. The Governor has discretion to transfer less than the total number of
acres authorized by Act No. 281 (1972) where the transferee does not
require all of the property for public school purposes and where the Act
provides for a reversion of land not used for public school purposes.

2. Under the statutory scheme of Act No. 281 (1972) the Governor is vested
with discretion to either appiove or disapprove the transaction and
approve or disapprove the deed of conveyance; this confers upon him the
discretionary authority to approve only so much of the conveyance as
the Governor deems advisable.

Harrisburg, Pa.
March 5, 1973

Honorable Milton J. Shapp
Governor

Commonwealth of Pennsylvania
Harrisburg, Pennsylvania

Dear Governor Shapp:

You have inquired concerning the legality of transferring 42
acres of land to the School District of the City of Harrisburg
pursuant to Act No. 281 of December 4, 1972, In your letter of
February 2, 1973, you have advised that the Harrisburg School
Board has passed a resolution requesting the Commonwealth to
transfer to it only 42 of the 46 acres of land authorized for trans-
fer. It is our opinion and you are advised that you can legally
transfer only 42 acres of the land described in Act No. 281 and
this should be accomplished by a deed of conveyance which is
being prepared by this Department and will shortly be forward-
ed to you for signature.
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The resolution passed by the School Board recites the fact that
the School District only requires 42 of the 46 acres of land for
use for public school purposes and that the School District has
no present or future need of the remaining four acres. Since Act
No. 281 provides for the reversion to the Commonwealth of any
portion of land which is not used for public school purposes, it is
our opinion that such reversionary clause is sufficient authority
for you to convey only that portion which is intended to be used
for public school purposes.

Under the statutory scheme of Act No. 281 you are vested with
discretion to either approve or disapprove the transaction. Fur-
thermore you are given explicit authority to approve or disap-
prove the deed of conveyance. The pertinent provisions of the
Act are as follows:

“Section 1. The Dept. of Property and Supplies, with the
approval of the Department of Public Welfare and the
Governor, is hereby authorized and directed on behalf
of the Commonwealth of Pennsylvania, to grant and
convey to the School District of the City of Harrisburg,
the following tract of land. ...

ok o % % %

“Section 3. The deed of conveyance shall be approved
by the Department of Justice and shall be executed by
the Secretary of Property and Supplies in the name of
the Commonwealth of Pennsylvania, with the approval
of the Secretary of Public Welfare and the Governor.”
(Emphasis added.)

As noted in Brice v. Robertson House Moving, Wrecking &
Salvage Co., 249 N.C. 74, 105 S.E. 2d 439 (1952), and State ex
rel. Pilkinton v. Bush, 211 Ark. 28, 188 S.W. 2d 1004 (1972), the
use of the word “approval” in a statute does not impose a formal
or ministerial duty but rather confers upon the party who must
give approval the discretionary function of approving the trans-
action since the word approval connotes the exercise of discre-
tion. Again, in Commonwealth v. Benedum Trees Co., 69 Dauph.
269, 271 (1956), the Court held that the word “approved” refers
to an exercise of independent analysis and conclusion.

Consequently, Act No. 281 of December 4, 1972, must be in-
terpreted as giving discretionary authority to grant and convey
the land and to approve the deed of conveyance, and you are
therefore authorized to approve only so much of the conveyance
as you determine advisable based upon all of the surrounding
circumstances. Inasmuch as the Harrisburg School District ad-
vises that they only have need of 42 of the 46 acres of land de-
scribed in Act No. 281 for puble school purposes and inasmuch
as the Board merely requests a conveyance of 42 acres. you are
hereby advised that you can, in the exercise of your discretion-
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ary authority granted in Act No. 281, grant and convey only 42
of the 46 acres of land described therein.
Very truly yours,

Ricuarp J. ORLOSKI
Deputy Attorney General

IsraEL PAcCKE
Attorney General

OFFICIAL OPINION No. 19

Act No. 94 and 95 of 1970—Capital Facilities Debt Enabling Act—Depart-
ment of Highways—>Motor License Fund—Article VIII, Sections 7 and 11
of Pennsylvania Constitution.

1. Act 94 of 1970 provides for the acquisition of the Hast Rochester-Monaca
Toll Bridge not by purchase but by assuming the outstanding indebt-
edness of the municipal authority which owns the bridge.

Even though Act 21 of 1370 contemplates that the $5,000,000 in Com-
monwealth general obligations bonds will be retired from the Motor
License Fund, such a refunding procedure does not violate Article VIII,
Section 11 of the Pennrsylvania Constitution inasmuch as the Common-
wealth is not purchasing tae bridge but is merely using Motor License
Fund for payment of obligations incurred in constructing the bridge.

to

The Commonwealth is not prohibited from assuming the indebtedness
of a municipal authority under Article VIII, Section 9 of the Pennsyl-
vania Constituticn inasmwch as a municipal authority is not a creature,
agent or representative of the municipal corporation which organized it
but ratiher is an independent agent of the Commonwealth and part of
its sovereignty.

(V=)

Harrisburg, Pa.
March 8, 1973
Honorable Jacob G. Kassab
Secretary
Department of Transportation
Harrisburg, Pennsylvania

Dear Secretary Kassab:

You have inquired regarding the constitutionality of the
$5,000,000 appropriation to assume the municipal authority’s in-
debtedness incurred in constructing, maintaining and repairing
of the East Rochester-Monaca Toll Bridge thereby transferring
ownership of the bridge to the Commonwealth. It is our conclu-
sion that such an appropriation does not violate either Article
VIII, Section 9 or Article VIII, Section 11 of the Pennsylvania
Constitution.

Act 94 of March 26, 1970, authorized a capital expenditure of
$5,000,000 as an ‘‘acquisition cost” for liquidating the indebted-
ness of the East Rochester-Monaca Toll Bridge which effects a
transfer of the ownership of the bridge from a municipal author-
ity to the Commonwealth by retiring the outstanding indebted-
ness of the toll bridge. Act 94 of 1970 was passed pursuant to
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Article VIII, Section 7(a) (4) of the Pennsylvania Constitution
and the Capital Facilities Debt Enabling Act, 72 P.S. §3920.1 et
seq., which authorizes the Commonwealth to incur indebtedness
without the approval of the electors for capital projects specif-
ically itemized in a capital budget and which thereby anticipated
funding of the project by sale of general obligation bonds. There-
after, pursuant to this constitutional and statutory authority, the
Legislature passed Act 95 of 1970 and appropriated the net pro-
ceeds of the sale of bonds therein authorized to the Department
of Highways in order to fund the toll bridge acquisition project
of Act 94 of 1970. In this regard, it is noted that Act 94 is a sup-
plement to Act 133 of November 25, 1969, which provided that
the funds of the Capital Budget Act of 1969-70 and supplements
thereto shall be restricted to the Motor License Fund. Further-
more, Act 17A of July 7, 1972, provides for debt service reim-
bursement for general obligation bonds carried by the Depart-
ment of Transportation out of the Motor License Fund. Conse-
quently, Act 94 of 1970 contemplates that $5,000,000 in Common-
wealth obligation bonds authorized to retire the bonds of the toll
bridge would have to be repaid from the Motor License Fund.
In view of this refunding procedure, you are concerned that Act
94 of 1970 is unconstitutional under Article VIII, Section 11 of
the Pennsylvania Constitution and the rationale of Peovles
Bridge Company of Harrisburg v. Shroyer, 355 Pa. 599 (1947)

Article VIII, §11 of the Pennsylvania Constitution establishes
the Motor License Fund for the following purposes:

“All proceeds from gasoline and other motor fuel excise
taxes, motor vehicle registration fees and license taxes,
operator’s licenses and other excise taxes imposed on
products used in motor transportation...shall be ap-
propriated by the General Assembly. . .and used solely
for construction, reconstruction, maintenance and re-
pair of. . .public highways and bridges. . .and expenses
incident thereto, and for payment of obligations incur-
red for such purposes. ...” (Emphasis added.)

In Peoples Bridge Company v. Shroyer, supra, the Pennsylvania
Supreme Court held that this restriction prohibits the Common-
wealth from using monies in the Motor License Fund for “pur-
chasing” toll bridges because such monies could only be used for
constructing, reconstructing, maintaining and repairing bridges.
This restriction, however, is inapplicable to Act 94 of 1970 inas-
much as the Commonwealth is not purchasing the East Roches-
ter-Monaca Toll Bridge but is merely assuming the indebtedness
of the municipal authority which owns the bridge. In assuming
such indebtedness which has the incidental effect of transferring
ownership of the bridge from municipal authority to the Com-
monwealth, the Commonwealth is assuming obligations incur-
red in the ...construction...maintenance and repair of...
bridges. .. “which type of expenditure of Motor Vehicle Fund
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monies is expressly authorized by Article VIII, Section 11 of the
Pennsylvania Constitution.1

In view of this conclusion that, under Act 94 of 1970, the Com-
monwealth is not purchasing the bridge but is merely assuming
the indebtedness of the municipal authority incurred in con-
structing, maintaining, and repairing the bridge, the question is
asked whether or not such an assumption of indebtedness is in
violation of Article VIII, Section 9 of the Pennsylvania Con-
stitution which restricts the Commonwealth from assuming mu-
nicipal debts:

“The Commonwealth shall not assume the debt, or any
part thereof, of any county, city, borough, incorporated
town, township or any similar general purpose unit of
government. ...”

The East Rochester-Monaca Toll Bridge is not owned by any
county, city, borough, incorporated town, township, or any gen-
eral purpose unit of government but rather is owned by a mu-
nicipal authority. As noted in Commonwealth v. Erie Metropol-
itan Transit Authority, 444 Pa. 345, 348 (1971), “municipal au-
thorities are not the creatures, agents or representatives of the
municipalities which organize them, but rather are ‘independent
agencies of the Commonwealth and part of its sovereignty.”
Given this unique status of municipal authorities, the constitu-
tional restriction on assumption of municipal debt as enunciated
at Article VIII, Section 9 of the Pennsylvania Constitution does
not apply to assumption by the Commonwealth of the debt of a
municipal authority.

In summation, it is concluded that Act 94 of 1970 is consti-
tutional inasmuch as it provides for the assumption of debt, not
the purchase, of the toll bridge thereby obviating a violation of
Article VIII, Section 11 and inasmuch as the Commonwealth

1. In addition, the Court in the Shroyer case, as an alternative holding,
ruled that the appropriation pursuant to which the toll bridges were to be
purchased did not permit the purchase. Moreover, the Court did not dis-
cuss the language “maintenance...of...public highways” of Article VIII,
Section 11. In the instant case, state maintained public highways connect
at either end of the East Rochester-Monaca Toll Bridge and the highway
system established by these two roads can be maintained safely only if
the toll bridge itself is maintained, e.g., if the two roads need to be plowed
during heavy snows, the bridge must also be plowed and also any unre-
paired damage to the bridge impairs the flow of traffic on the two State
roads connecting with the bridge. For this reason, acquisition of the
bridge serves the purpose of maintaining State highways within the
meaning of the language of Article VIII, Section 11 which further makes
Peoples Bridge Company v. Shroyer, supra, significantly distinguishable
from the instant case.
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can assume the debt of a municipal authority without violating
Article VIII, Section 9 of the Pennsylvania Constitution.

Very truly yours,

Ricuarp J. OrLOSKI
Deputy Attorney General
IsrAEL PACKEL

Attorney General

OFFICIAL OPINION No. 20

Student-parent right to examine student records; Teachers rights to ez-
amine school personnel records,; Salary records of public, State schools and
community colleges are publlic records.

1. A student and the student’s parents—when the student is an uneman-
cipated minor—have a right, under the common law and the provisions
of the “Right to Know” Law, Act of June 21, 1957, P.L. 390, as amended
(65 P.S. §66.1) to examine records kept by public schools concerning
that student. A public school is an “agency” within the meaning of the
“Right to Kncw” Law, and the student’s files are “public records” since
they become ‘“‘decisions fixing the personal or property rights, privileges,
immunities, duties or obligations of any person or group of persons....”

2. However, the status of a public record is restricted where its releass
“would operate to the prejudice or impairment of a person’s reputation
or personal security....” Thus, the records are available only to the stu-
dent and, where a minor, his parents.

3. A teacher in the public schools has a right under the common law and
the provisions of the “Right to Know” Law to examine personal rec-
ords concerning that teacher.

4. Salary records of employes of the public schools, State institutions and
community colleges are public records, within the meaning of the “Right
to Know” Law, and, therefore, are available for inspection. Salary records
of private institutions of higher learning and State-related colleges and
universities are not public records within the meaning of the “Right to
Know” Law, and are not available.

Harrisburg, Pa.
March 8, 1973

Honorable John C. Pittenger

Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

You have asked our opinion on several related questions. They
are:

(1) What are the rights of a student and his or her parents to
examine records concerning that student kept by the public
schools?

(2) What are the rightsof a teacher to exaxr_line personnel rec-
ords concerning that teacher kept by the public schools?

(3) Are salary records of employes of the public schools and
of institutions of higher education receiving public funds avail-
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able for public inspection under the Pennsylvania “Right to
Know” Law, Act of June 21, 1957, P. L. 390, as amended (65
P.S. §66.1)?

You are advised that:

(1) A student and the student’s parents have a right to ex-
amine records concerning that student, subject to the limitations
stated below.

(2) A teacher in the public schools has a right to examine the
personnel records concerning that teacher.

(3) Salary records of employes of the public schools, State
institutions, and community colleges are public records, and,
therefore, are available for inspection. Salary records of private
institutions of higher learning and State-related colleges and uni-
versities are not public records and are not available.

The answers to each of these questions are governed by com-
mon law and by the provisions of the “Right to Know” Law and
related statutes. The “Right to Know” Law provides:

“Every public record of an agency shall, at reasonable
times, be open for examination and inspection by any
citizen of the Commonwealth of Pennsylvania.” 65 P.S.
§66.2.

The terms “agency” and “public record” are defined by the Act
as follows:

“(1) ‘Agency.’ Any department, board or commission of
the executive branch of the Commonwealth, any po-
litical subdivision of the Commonwealth, the Pennsyl-
vania Turnpike Commission, or any State or municipal
authority or similar organization created by or pursuant
to a statute which declares in substance that such or-
ganization performs or has for its purpose the perform-
ance of an essential governmental function.” (65 P.S.
§66.1(1)).

“(2) ‘Public Record.’ Any account, voucher or contract
dealing with the receipt or disbursement of funds by an
agency or its acquisition, use or disposal of services or
of supplies, materials, equipment or other property
and any minute, order, or decision by an agency fixing
the personal or property rights, privileges, immunities,
duties or obligations of any person or group of persons:
Provided, That the term “public record” shall not mean
any report, communication or other paper, the publi-
cation of which would disclose the institution, progress
or result of an investigation undertaken by an agency
in the performance of its official duties except those
reports filed by agencies pertaining to safety and health
in industrial plants; it shall not include any record,
document, material, exhibit, pleading, report, memo-
randum or other paper, access to or the publication of
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which is prohibited, restricted or forbidden by statute,
law or order or decree of court, or which would oper-
ate to the prejudice or impairment of a person’s rep-
utation or personal security, or which would result in
the loss by the Commonwealth or any of its political
subdivisions or commissions or State or municipal au-
thorities of Federal funds, excepting therefrom how-

ever the record of any conviction for any criminal act.”
(65 P.S. §66.1(2)).

“Political subdivision” is defined by the laws of this Common-
wealth as follows:

“ ‘Political subdivision’; any county, city, borough, incor-
porated town, township, school district, vocational
school district and county institution distriet.” Act of
May 28, 1937, P.L. 1019, as amended (46 P.S. §601).

(1) With respect to your first question you are advised that
a student or the student’s parents—when the student is an un-
emancipated minor—have a right to examine records concern-
ing that student kept by public school authorities. This right is
derived from the Pennsylvania ‘“Right to Know” Law and the
“common law” right to inspect records of a public nature by per-
sons having a sufficient interest in the subject matter therein.

It is clear that a public school, which is an instrumentality of
the local school district, is an “agency” within the meaning of
the “Right to Know” Law. (See (3) below) It is also clear that
student records dealing with reports of teachers, administrators,
examination scores, etc. are “public records,” within the mean-
ing of the Law, subject to certain limitations discussed below,
because those documents do, in fact, become “decisions fixing
the personal or property rights, privileges, immunities, duties or
obligations of any person or group of persons.. ..”

The availability of a student’s records is restricted when such
records “would operate to the prejudice or impairment of a per-
son’s reputation or personal security....” This restriction does
not apply in those situations where a parent or legal guardian
of a public school student requests to see records pertaining to
the student. As the legally responsible person charged with the
care and protection of the student, the release of these records to
such parent or guardian must be considered equivalent, for
purposes of the “Right to Know” Law, to the release of the doc-
uments to the student himself. Under such circumstances, there-
fore, such release cannot be considered to be to “the prejudice
or impairment of a person’s reputation or personal security....”

It must be emphasized at this point that the above restriction
applies to those situations where persons other than the student
or the parents are requesting access to the student’s records.
Not only would the release of such documents without the con-
sent of the student or of the parents probably violate the “Right
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to Know” Law, but liability for defamation or injurious false-
hood may arise.

We note in passing that a recent study indicates that 74 per
cent of a large cross-section of Pennsylvania public schools have
no policies forbidding the release of any part of a student’s rec-
ord in the absence of the parent’s or student’s consent. Michael
J. Barone, A Survey of School Districts to Determine Local Pol-
icy Regarding Maintenance, Release, and Use of Pupil Person-
nel Information (Chronicle Guidance Professional Service). See
also, Pa. School Journal, pp. 177-179 (1970). This study indi-
cates that guidelines should be prepared for local districts spec-
ifying the circumstances when student records should not be
released to persons in the absence of student or parental consent.

This office stands ready to cooperate with you and with local
school officials in the formulation of such guidelines and directs
your attention to ‘““Guidelines for the Collection, Maintenance
and Dissemination of Pupil Records,” Report of Conference Con-
vened by Russell Sage Foundation, May 25-28, 1969, which
could be used as a model approach to these problems. We also
stand ready to assist in the preparation of such legislation or
regulations as may be found necessary to further protect the pri-
vacy rights of students and their parents.

Several courts in recent years have also reaffirmed the com-
mon law right of a person to inspect public records when he or
she has a sufficient interest in the subject matter of those doc-
uments. Specifically, and perhaps most notably, a New York
Court in the case of Van Allen v. McLeary, 211 N.Y.S. 2d 501
(Sup. Ct., Nassau County 1961) held that a parent has a common
law right to inspect his child’s school records, and to compel
their production by mandamus. See also, Johnson v. Bd. of Ed-
ucation, 220 N.Y.S. 2d 362 (Sup. Ct.,, Kings County 1961). A
discussion of the Pennsylvania common law right to inspect
public documents by persons having a special interest in them,
is provided in a 1913 Attorney General’s Opinion, 16 Dauphin
151, and in a 1925 Attornev General’s Opinion by Dep. Atty.
General Campbell, both affirming that common law right, 6
D & C 383. Recent Pennsylvania cases affirming the common law
right that public records are available to the inspection of any
citizen at all reasonable times are Apveal of Simon, 353 Pa. 514,
518, 46 A. 2d 243, 245 (1946), and Wileu v. Woods, 393 Pa. 341,
347-350, 141 A. 2d 844, 848-849 (1958). The Wiley case contains
a thorough survey of the Pennsylvania cases supporting this

right.

(2) With respect to your second question, you are advised
that a teach~r does have a right to examine personnel records
concerning that teacher kept by the public schools for the same
reasons that a student has the right to examine his records as
discussed above.
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(3) With respect to your third question, you are informed
that salary records of employes of public schools and of institu-
tions of higher education receiving public funds are subject to
the provisions of the “Right to Know” Law, with certain excep-
tions discussed below.

It is clear from the “Right to Know” Law that the Legislature
intended the taxpayers to have access to information concerning
how their tax money is being disbursed. Salary information, ab-
sent extraordinary circumstances which we cannot perceive at
this time, should as a matter of course be released to the public.
The Legislature realized, however, that there are times when a
disclosure of certain records “would operate to the prejudice or
impairment of a person’s reputation or personal security...” In-
formation such as a persons’ previous arrest record or a history
of mental instability, which can be found in an employe’s per-
sonal file, is excluded from public investigation.

The “Right to Know” Law applies to those institutions that
would be included in the definition of the term ‘“agency” as it
appears in the Act. Only the salary records of an “agency”
would be subject to disclosure under the “Right to Know” Law.

A. Public Schools

Public schools are incorporated within a school district, which
is a political subdivision under the statutory definition above,
and hence are agencies within the Act. Thus, the salaries of em-
ployes of public schools which are a disbursement of funds by an
agency are “public records.”

B. State-Owned Institutions

State-Owned Institutions, i.e., state colleges and universities,
are those institutions now existing and those which may here-
after be created or constituted by, in, and for the Commonwealth
of Pennsylvania. These institutions are administered by the
Board of State College and University Directors which is subiect
to the regulations of the State Board of Education, (24 P.S. §§20-
2001 et seq.). The Board of Education is a part of the Executive
Branch of the government under the auspices of the Secretary
of Fducation. It is readily apparent that these institutions fall
within the statutory definition of agency and hence the sglaries
of the employes of such institutions are matters of “public rec-
ord.”

C. Community Colleges

The case of Kegel v. Community College of Beaver County,
55 D & C 2d 220 (1972) held that a community college created
pursuant to the Community College Act of August 24, 1963, P.L.
1132, is an “agency” and that individual salary records of the
college employes are “public records” within the meaning and
provisions of the “Right to Know’” Law.
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D. State-Related Commonwealth Universities and Private State-
Aided Institutions

he case of Mooney v. Board of Trustees of Temp}e Uni-
vei?itty,e292 A. 2d 395, 4%8 Pa. 424 (1972), the Court, with Jus-
tice Manderino dissenting, held that althoqgh Temple Univer-
sity became a State-related institution by virtue of the Temple
University—Commonwealth Act of November 30, 1965, P.L. 843
§43 §2(2), 24 P.S. §2510-2(2), it was not an “agency” subject to
the “Right to Know” Law. On the basis of this opinion, State-
related institutions are not agencies within the meanin of the
“Right to Know” Act and, hence, their salary records are not
subject to public access.

Private State-related institutions are not “agencies” under the
“Right to Know” Law since they do not come under the defini-
tion of a “political subdivision” or of an ‘“agency”.

Sincerly yours,
Mark P. WIDOFF

Deputy Attorney General

IsrAEL PACKEL
Attorney General

OFFICIAL OPINION No. 21

Constables’ fees—Pennsylvania Constitution, Article 3, Section 27—Increased
compensation under Act No. 344.

1. Article 3, Section 27 of the Pennsylvania Constitution prohibits the pay-
ment of legislatively enacted increased fees to constables who assumed
office prior to the effective date of the enactment.

A constable is a public officer within the meaning of Article 3, Section 27.

A constable, alderman or justice of the peace is entitled to receive the
fees fixed by law at the time of his election or appointment, and such fees

can neither be increased nor diminished by subsequent legislation during
the term of office.

4. Mileage allowances are not ‘“emoluments” within the meaning of Article
3, Section 27 of the Constitution. A constable may receive legislatively
increased mileage fees regardless of when he assumed office.

Harrisburg, Pa,

March 14, 1973
A. Evans Kephart

Court Administrator of Pennsylvania
Administrative Office of Pennsylvania Courts
Philadelphia, Pennsylvania

Dear Mr. Kephart:

You have requested an opinion as to whether the increased
compensation for constables provided for by Act 344 of Decem-
ber 28, 1872, may be paid to constables who assumed office
prior to the effective date of that Act.
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Article 3, Section 27 of the Pennsylvania Constitution provides
that, “No law shall extend the term of any public officer, or in-
crease or diminish his salary or emoluments, after his election or
appointment.” It has uniformly been held that a constable is a
public officer within the meaning of this provision. Murphy v.
Lackawanna County, 33 D&C 234 (1938); Noel v. Adams Coun-
ty, 30 D&C 444 (1937); Strunk v. Hershey et al., 30 D&C 396
(1937); Kauffman v. Union County, 31 D&C 212 (1937).

In Freiler v. Schuylkill County, 46 Pa. Super. 58, 63 (1911),
the Court said:

“The same question was before this Court in Lyons v.
Means, 1 Pa. Superior Ct. 608, in which we held that a
justice of the peace, alderman and constable was en-
titled to receive the fees fixed by law at the time of his
election or appointment, and that such fees can neither
be increased nor diminished by subsequent legislation
during the term of office.”

It is my opinion, therefore, and you are so advised, that the
Constitution of Pennsylvania prohibits the payment of the in-
creased fees for performing the particular services designated
by Act 344 to constables who assumed office prior to the effective
date of the Act.

Act 344, in addition to increasing the fixed flat fees to be paid
to constables for performing certain designated services, also in-
creases the mileage rate to be collected by constables for their
travel incidental to performing their duties.

“Generally, statutory compensation to a public officer
for expenses necessarily incurred in performing the
duties of his office is neither salary nor an emolument
of the office and is not within a prohibition against in-
creasing or otherwise changing his compensation during
his term of office,...” 43 Am. Jur. 2d 371, p. 155. See
Appeal of Loushay, 169 Pa. Super. 543 (1951), aff’d 370
Pa. 453.

While there is no Pennsylvania decision which holds that
mileage allowances are not “emoluments” within the meaning
of Article 3, Section 27 of the Pennsylvania Constitution, the
courts of other jurisdictions have consistently held that they are
not.

«...statutory compensation for expenses necessarily
incurred in performing the duties of an office is neither
salary nor an emolument of the office...” Taxpayers’
League of Carbon County, Wyo. v. McPherson, et al.,
54 P. 2d 897 (Wyo. 1936). See also State ex rel. Weldon
v. Thomason, 221 S'W. 491 (Tenn. 1920); Milwaukee
County v. Halsey, 136 N.W. 139 (Wisc. 1912); Schar-
renbroich v. Lewis & Clark County, 83 P. 482 (Mont.
1905); Clark v. Board of County Commissioners, 267
N.W. 138 (S.D. 1936).
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The legislative recognition of the need for payment of an in-
crease in transportation expenses should not be deemed an in-

crease in salary or emoluments.

It is my opinion, therefore, that all constables, regardless of
date of taking office, are entitled to the increased compensation
for mileage provided for by Act 344.

Sincerely yours,
J. ANDREW SMYSER
Deputy Attorney General

IsraEL PackEL
Attorney General

OFFICIAL OPINION No. 22

Nonpublic schools—Public School Code—S8chool lunch program.
1. The nonprofit school lunch program has a public welfare purpose which
is not a function in any sense associated with religion.

2. The Department of Education may administer a school lunch program
for nonpublic schools, using Federal funds designated for that purpose.

Harrisburg, Pa.
March 20, 1973

Honorable John C. Pittenger

Secretary

Department of Education

Harrisburg, Pennsylvania

Dear Secretary Pittenger:

You have asked whether the Department of Education may
administer a school lunch program for nonpublic schools, using
Federal funds designated for that purpose. You are advised that
the Department of Education may administer such a program,
even though it includes children attending private and parochial
schools.

The authority to administer a school lunch program is found
in Section 1337 of the School Code, 24 P.S. 13-1337. The main
provisions of this statute are as follows:

“(a) Definitions—For the purpose of this section—
‘school lunch program’ means a program under which
lunches are served by any school on a nonprofit basis
to children in attendance, including any such program
under which a school receives assistance out of funds
appropriated by the Congress of the United States.
(Emphasis added.)

“(b) Expenditure of Federal Funds—The Department
of Public Instruction is hereby authorized to accept and
direct the disbursement of funds appropriated by any
act of Congress, and appropriated to the states, for use
in connection with school lunch programs. . ..
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“(c) Administration of Program—The Department of
Public Instruction may enter into such agreements
with any agency of the Federal Government, with any
board of school directors, or with any other agency or
person, prescribe such regulations...and take such
other action as it may deem necessary to provide for
the establishment, maintenance, operation, and expan-
sion of any school lunch program....”

Nowhere in the statute is administration of the program re-
stricted to the public schools. Such a restriction is clearly con-
trary to the intent of the statute since the program is for “any
school”, and the Department “may enter into agreements. ..
with any other agency or person.”

The question of providing aid to children attending nonpublic
schools has been raised many times by provisions in the School
Code. At present, State aid is given to children, without distin-
guishing between public and nonpublic schools, for medical,
dental and nurse services (Section 1401 et seq.); driver safety
(Section 1519); food and milk supply (Section 1335); tuicioa
and maintenance of the blind, deaf, and cerebral palsied child-
ren (Section 1376); school bus transportation to schools not
operated for profit (Section 1361); and the providing of services
by the intermediate units (Section $14-A).

The Official Opinion No. 257, January 9, 1963, of the Attorney
General advised that under Section 1401 et seq. of the School
Code, providing for health services, that iocal schooi districts
may expand local tax funds to supplement State reimburse-
ments in providing school health services to private and paro-
chial school children. Attorney General David Stahl said:

“The protection and preservation of the health of
school children is clearly a proper governmental func-
tion in the nature of public welfare legislation, whether
the children attend public, private or parochial schools,
and the use of tax funds for this purpose cannot suc-
cessfully be attacked on constitutional grounds.”

In the case of Rhoades v. School District of Abington Town-
ship, 226 A. 2d 53, 424 Pa. 202 (1967), upholding the constitu-
tionality of Act 91 of 1965, 24 P.S. 13-1361, authorizing school
bus transportation for children attending parochial schocls,
Justice Roberts in his concurring opinion said:

“Thus what is ultimately persuasive to me in the in-
stant case is not only that Act 91 is a welfare measure,
but also the fact that the transportation of students is,
in the phrase of Everson [Everson v. the Board of Edu-
cation, 330 U.S. 1 (1947)] ‘so separate and indisputably
marked off’ from functions in any sense associated

with religion.”
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The same issues that authorize the above mentioned legis-
lation also apply to the Department of Education’s authority to
administer and regulate a nonprofit school lunch program for
nonpublic schools. The nonprofit school lunch program has a
public welfare purpose—namely seeing that the children of the
Commonwealth receive low cost, well balanced nutritional
meals—and it is not a function in any sense associated with
religion.

Therefore, the Department of Education may receive Federal
funds and administer the nonprofit school lunch program for
nonpublic schools on whatever terms and conditions it deems
necessary. Any contrary opinions herebefore provided to the
Department of Education on this subject are hereby overruled.

Sincerely yours,

Marg P. Winorr
Deputy Attorney General

IsrAEL PACKEL
Attorney General

OFFICIAL OPINION No. 23

Retirement Board—Student nurses——Retirement benefits

1. The student nurses enrolled at the Danville State Hospital from the late
1920s through early 1940s were also employees of the Commonwealth.

2. An employee is defined as any person holding a state position under the
Commonwealth, employed on a yearly or monthly basis in any capacity.
71 P.S. §1725-102 (6) (a).

Specific circumstances govern whether an “employer-employee” relation-
ship exsists.

(3]

Harrisburg, Pa.
March 22, 1973
Honorable Richard L. Witmer
Secretary
State Employes’ Retirement Board
Harrisburg, Pennsylvania

Dear Mr. Witmer:

You have requested our advice as to whether certain student
nurses enrolled at the Danville State Hospital from the late
1920s through the early 1940s were state employees for purposes
of retirement benefits. It is our opinion that such nurses were
“employed” at Danville during the period in question and are
entitled to full retirement credit for the period served.
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In determining the nature of the relationship, we have relied
strongly on the documentation! supplied to us by your staff. It
appears that during the time in question, in order to attract per-
sons into the nursing profession, the Danville State Hospital
sponsored a work-training program during which time the stu-
dent nurse would, for a salary, perform the services normally
performed by hospital attendants, such as cleaning and bathing
patients. The general duties were the same as those of atten-
dants, with the additional classroom requirement.

The State Employes’ Retirement Code, 71 P.S. §1725-102 (6)
(a). defines “state employee” to include “any person holding a
state office or position under the Commonwealth, employed on
a yearly or monthly basis by the State Government of the Com-
monwealth, in any capacity whatsoever....” This definition is
substantially the same as the definition in the Act of June 27,
1923, P. L. 858 which was in effect at the time in question.

The issue raised is the narrow one of whether the evidence is
sufficient to support a finding that the students were also em-
ployees and within the coverage of the State Employes’ Retire-
ment Code. It is evident from reading of the printed portion
of the contract and surrounding facts that an ‘“employer-em-
ployee” relationship did in fact exist with respect to the student
nurses under the program at the Danville State Hospital. The
emphasized portion of the contract reflects a degree of control

1. The documentation includes a printed card evidencing a contract of
employment dated March 11, 1929. The pertinent printed portion of that
card reads as follows: (Emphasis added.)

“Date entering state service
Previous service with other agencies
Previous service with this hospital

“In this agreement concluded this___ _ day of , 192___, the
undersigned agrees to work for the Danville State Hospital, Danville, Pa.,
in the capacity of______, and further agrees to obey the printed and
other rules of the Institution, with which she will make herself familiar.
She agrees that she will in no respect neglect or maltreat any of the
patients and that she will report any such neglect or maltreatment by
others to the Superintendent of the Hospital.

“In consideration of which this hospital agrees to pay the undersign-
ed dollars per month.”

There is also a brochure dated Cctober 18, 1929 describing the program
which includes a “Schedule of Wages While in the Service” of the Hos-
pital. This “Schedule” provides wages for the student nurses. The bro-
chure also contains the following language:

«“As the instruction is gratuitous, it is expected and should be consid-
ered obligatory that Nurses prepare (sic) for this higher service should
make a reasonable return be (sic) remaining in the employ of the in-
stitution.” (Emphasis added.)

Tinally, the brochure concludes with a notice to applicants in the
following language:

“Dear ___________: Your application for a situation as Nurse in this
Hospital is received. Please fill in (in your own handwriting) this blank,
and return to me at your earliest convenience.”
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exercised over, and responsibility assumed by, the student nur-
ses which has been held to be a determining factor as to whet}}er
an “employer-employee” relationship existed. Venezia v. Phila.
Electric Company, 317 Pa. 557 (1935); American Writing
Machine Co. v. Unemployment Compensation Board of Review,
148 Pa. Superior Ct. 299 (1942); Blum Unemployment Compen-
sation Case, 163 Pa. Superior Ct. 271 (1948).

The final paragraph of the printed contract states that the
nurses were to receive “consideration” in the form of monetary
payment for the services agreed upon in the contract. This is the
classic nature of an employment contract. In Venezia v. Phila.
Electric Company, supra, at 559, it was held that “the term em-
ployee includes those who perform services for another for a
valuable consideration.”

Turning to the brochure (Note 1 supra) we are of the opinion
that the phrase “remaining in the employ of the institution”
connotes the idea of continuing in the same status or position.
To “remain in the employ” implies that an employer-employee”
relationship did in fact exist and the previously existing status
is to be continued. The brochure provides that the student
nurses will be in the “service of the hospital and will be paid
wages.

Furthermore, it should be emphasized that the credibility of
these documents is inherent in the fact that they are more than
forty years old and were kept in the custody of the appropriate
state officials.

We have also considered the interpretation placed upon the
arrangement at the time the student nurses were allowed to con-
tribute to the retirement fund and were advised that retirement
benefits would be commensurate to their contributions. It was
only recently that the question arose as to their eligibility,
based on an informal opinion rendered regarding students at a
state forestry school. We find that opinion inapplicable because
the forestry students were provided by the Commonwealth with
board, lodging, laundry and an education, in exchange for pay-
ment of $1.00 per day by the students. The student was not ac-
corded any monetary payment by the Commonwealth as was
the case with the student nurses who in fact received monetary
payment in amounts hetween $40.00 and $50.00 per month dur-
ing their student nurse days. We find the student forestry case
to be distinguishable from the instant situation.

Accordingly, it is our opinion, and you are advised that stu-
dent nurse service be properly credited for retirement purposes.
Our opinion is based on the specific circumstances of this case
and is not to be considered a guideline to be generally applied
to future cases. You are instructed to reflect this conclusion on
the records of all those individuals whose student nurse time
was questioned and who were part of the program. The com-
pensation shall be based on the monthly salary and mainten-
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ance allowance received by those employees. Those who had
their service time removed should have that time restored and

adjusted.
Sincerely yours,

Ira H. KEMmP
Deputy Attorney General

ISRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 24

Air-conditioning project at Hamburg State School and Hospital—“Main-
tenance and repair” for budgeting purposes—Non-capital expense.

1. The proposed installation of free-standing air-conditioning units at Ham-
burg State School and Hospital is within the meaning of “maintenance
and repair” of the “Capital Budget Instruction” of the Office of the Budget.

2. An improvement to an existing structure is not a capital expense unless
the function of the structure is changed or the usefulness of the struc-
ture is increased.

Harrisburg, Pa.
March 27, 1973

Honorable Helene Wohlgemuth

Secretary

Department of Public Welfare

Harrisburg, Pennsylvania

Dear Secretary Wohlgemuth:

You have requested advice as to whether a proposed project
to install air conditioning in certain wards of Hamburg State
School and Hospital is a capital or non-capital expense for bud-
geting purposes. I have reviewed the project plans, and you are
advised that this project comes within the definition of *“‘main-
tenance and repair” and can be budgeted ona non-capital b351§;

The “Capital Budget Instructions” of the Office of the Budget
define “capital project” to mean

“any building, structure, facility, or physical public
betterment or improvement; or any land or rights in
land; or any furnishings, apparatus, or equipment for
any public betterment or improvement; or any under-
taking to construct, renovate, improve, equip, furnish,
or acquire any of the foregoing; provided that..'.the
project has...an estimated total cost in excess of
twenty-five thousand dollars ($25,000). Improvements
to existing structures must be such as will increase the
usefulness or change the use or function.” p. 35, (Em-
phasis added.)

The same instructions state that “maintenance and repair”

consist of
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“normal upkeep or restoration work done to keep a
building. . .in its present condition or state of useful-
ness. . . Examples of maintenance and repairs [include];
(3) Alterations that do not change the function or use
of the building. ...” p. 35 (Emphasis added.)

The project at Hamburg consists of the installation of free-
standing air-conditioning units in the non-ambulatory wards;
the operation of these units will also require the installation of
a new wiring system, including certain over-head lines. The
approximate costs of the project are as follows:

Air-conditioning Equipment $115,000
Secondary Wiring 38,842
Primary (over-head) Wiring 28,000

Total $181,842

Traditionally, wiring that runs through existing ducts (as
will the secondary wiring in this project) and free standing
air-conditioning units can be treated on a non-capital basis. The
difficult issue involves the installation of new over-head wiring,
which represents about 16 % of the total cost of the project. The
most significant characteristic of the project is that the new
wiring will not increase the capacity of existing circuits for gen-
eral use; the increased capacity of the new wiring will be used
only to support the operation of the free-standing units. The
function of the air-conditioning and its supportive wiring will
be to prevent dehydration of residents during the hot summer
months. Thus, the project will make possible the continued use
of the non-ambulatory wards for housing certain types of resi-
dents. The basic function of the buildings will not be enlarged
or changed. Thus, the proposed project will not “increase the
usefulness or change the use or function” of the buildings.

A different question would have been presented if the new
wiring were designed to increase the usefulness of the institu-
tion’s general circuits, or if the air-conditioning were to make
possible a new function for the non-ambulatory wards, or if the
project were intended to make possible an increase in the num-
ber of beds in the wards, or even if the cost configuration had
been different. However, counsidering ail aspects of the partic-
ular facts of this case, I conclude that the proposed project can
be budgeted on a non-capital basis.

Very truly yours,

RosErT F. NAGEL

Deputy Attorney General
IsrAEL PackEL

Attorney General
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OFFICIAL OPINION No. 25

Policemen and Firemen’s Collective Bargaining Act, 43 P.8. §217.1, et seq.—
Liquor Code, 47T P.8. §2-209—Liguor Control Board—Enforcement person-
nel as “policemen.”

1. Liquor Control Board Enforcement Officers are not “policemen” within
the meaning of Policemen and Firemen’s Collective Bargaining Act of
June 24, 1968, PL.__ __ , Act No. 111 (43 P.S. §217.1, et seq.) and
within the meaning of Article III, §31 of the Pennsylvania Constitution.

2. Provision of Article III, §31 of the Pennsylvania Constitution permitting
compulsory arbitration of labor disputes involving policenien and firemen,
binding on the Legislature, is a narrow exception to a fundamental prin-
ciple of representative democracy and must be construed narrowly.

Harrisburg, Pa.
April 23, 1973

Honorable Ronald G. Lench
Secretary

Office of Administration
Harrisburg, Pennsylvania

Dear Secretary Lench:

You have requested our opinion as to whether or not “en-
forcement officers” of the Liquor Control Board are “policemen”
within the meaning of the Policemen and Firemen’s Collective
Bargaining Act of June 24, 1968, PL._______, Act No. 111 (43
P.S. §217.1 et seq.). You are advised that they are not ‘“police-
men” within the meaning of that Act, and, more importantly,
within the meaning of Article III, §31 of the Constitution
of this Commonwealth, the implementation of which Act 111
was designed to accomplish.!

Article III, §31 of the Constitution provides:

“§31. Delegation of certain powers prohibited.

“The General Assembly shall not delegate to any spe-
cial commission, private corporation or association, any
power to make, supervise or interfere with any munic-
ipal improvement, money, property, or effects, whether
held in trust or otherwise, or to levy taxes or perform
any municipal function whatever. Notwithstanding
the foregoing limitation or any other provision of the
Constitution, the General Assembly may enact laws
which provide that the findings of panels or commis-
sions, selected and acting in accordance with law for
the adjustment or settlement of grievances or disputes
or for collective bargaining between policemen and
firemen and their public employers shall be binding up-
on all parties and shall constitute a mandate to the

1. On November 20, 1968, former Attorney General William C. Sennett was
called upon to answer the question you have raised and determined that
Liquor Control Board Enforcement Officers, inter alia, were not policemen
within the meaning of the Constitution or of Act 111. We concur in that
opinion, but, however, feel it necessary to set forth in a fuller analysis
the reasons for ours and Attorney General Sennett’s conclusion.
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head of the political subdivision which is the employ-
er, or to the appropriate officer of the Cqmmonwealth
if the Commonwealth is the employer, with respect t0
matters which can be remedied by administrative act-
ion, and to the lawmaking body of such political 'sub-
division or of the Commonwealth, with respect to mat-
ters which require legislative action, to take the action
necessary to carry out such findings.” (Emphasis add-

ed.)

Act 111 implemented this provision by providing, inter alia, for
compulsory arbitration—binding upon the Commonwealth and/
or its political subdivisions—in order to resolve labor disputes
involving policemen and firemen, when an impasse in collective
bargaining has occurred.

The question of whether a Liquor Control Board Enforce-
ment Officer is a “policeman” within the meaning of the Con-
stitution cannot be fully and convincingly determined solely by
looking to dictionaries or even to court decisions which have
construed the word “policeman” in other contexts and have
found it to encompass certain occupations and not to encompass
others. This is because those dictionary definitions and court
decisions were not construing the word “policeman” against the
background of Article ITI, §31 of the Constitution. Needless to
ic,ay, the question you asked us has not been determined judicial-
y.
Thus, we must look to the purpose of Article IIT, §31 and Act
111 to determine the proper meaning of the term “policeman” in
answering the question you pose. See Statutory Construction Act
of 1972, PL. ____ | Act No. 290, 1 Pa. S. §1921 (46 P.S.
§1921). In that regard, it is clear that the constitutional pro-
hibition against delegation of the tax-levying power to private
parties is a fundamental concept of representative democracy
and that the above-emphasized portion of Article ITI, §31 is a
narrow exception carved out to prevent the kinds of strikes or
work-stoppages by policemen and firemen that leave the citizen-
ry at large unprotected and put its lives and property in im-
minent danger.

Judged by that standard, we do not believe that a work stop-
page by Liquor Control Board Enforcement Officers, while ad-
mittedly very damaging to the Commonwealth and its taxpayers,
can be placed in the same category as a strike by policemen and
firemen. While it is possible that should this question be litigat-
ed, a trier of fact might be given the latitude to find otherwise,
Cf. Allegheny v. Venneri, 5 Comm. Ct. 105 (1972), we do not
believe that it was the intention of the people in approving the
1967 amendment to Article III, §31, to cover all “peace officers”
having law enforcement responsibilities and powers,2 but only

2. This would include at the State level, at least, parole officers, State in-
stitution guards, and Capitol Police and Commonwealth Property Police
—as well as Liquor Control Board Officers.
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those upon whom the general public relies for protection of
their lives and property and which lives and property would be
placed in imminent peril should a work stoppage occur.

We note that this interpretation is buttressed by the provis-
ions of the Public Employe Relations Act of July 23, 1970, P. L.
—— , Act No. 195 (43 P.S. §1101.101, et seq.) which pro-
vide for a more limited compulsory arbitration proceeding for
institutional guards and court personnel. Since these officers
have many of the powers of policemen, and since institutional
guards are described as ‘“peace officers” elsewhere in the law, it
is obvious that the Legislature did not consider all “peace of-
ficers” to be ‘‘policemen” within the meaning of Act 111. (It
should be noted that Act 111 was expressly saved from repeal
by §2002 of Act 195 (43 P.S. §1101.202).)

For these reasons, we reaffirm the previous opinion of this
Office that Liquor Control Board Enforcement Officers are not
“policemen” within the meaning of Act 111.

Sincerely yours,
Marxk P. Winorr
Deputy Attorney General

IsrArRL PaAcCKEL
Attorney General

OFFICIAL OPINION No. 26

Legally responsible relatives—Liability for treatment provided pursuant to
the Drug and Alcohol Abuse Control Act (Act 63)—Liability under Article
V of the Mental Health and Mental Retardation Act of 1966.

1. Neither minors treated pursuant to Act 63 nor the legally responsible rel-
atives of minors treated pursuant to Act 63 are liable for the costs of
that treatment.

2. Legally responsible relatives can be liakle for costs of treatment provided
under Act 63 if that treatment is provided after a minor attains his
majority and if the relative owes a legal duty to support the adult re-
cipient of treatment.

3. Liability of rainors and their legally responsible relatives under Act 63 is
unaffected by the source of the request for treatment.

4. A major legislative purpose for the liability provisions of Act 63 was to
provide maximum incentives for both minors and their relatives to seek
out treatment for minors’ drug and alcohol abuse problems.

Harrisburg, Pa.
March 30, 1973

Honorable Helene Wohlgemuth
Secretary
Department of Public Welfare
Harrisburg, Pennsylvania
Dear Secretary Wohlgemuth:
In your letter of February 2, 1973, you asked for advice on
four questions regarding Section 13 of the Drug and Alcohol Ab-
use Act (Act 63 of April 14, 1972). Section 13 states:
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“Except for minors, all persons receiving treatment
under this Act shall be subject to the provisions of Ar-
ticle V of. . .the ‘Mental Health and Mental Retardation
Act of 1966’ in so far as it relates to liabilities and
payments for services rendered by the Common-
wealth.”

I will deal with each of your questions separately:

1. Are the legally responsible relatives of minors treated
pursuant to Act 63 liable for the costs of that treatment?

The legally responsible relatives of minors treated pursuant
to Act 63 are not liable for the costs of that treatment. Section
13 of the Drug and Alcohol Abuse Control Act, supra, provides
that liability for treatment offered pursuant to that Act shall be
imposed in the same manner as under Section 501 and 502 of the
Mental Health and Mental Retardation Act, but Section 13
specifically excludes minors from that liability scheme. Minors,
therefore, have no liability for services provided under Act 63.
The liability of relatives is determined by Section 502 (50 P.S.
§4502) :

“...whenever any person admitted, committed or
otherwise receiving any service or benefit under this
Act shall be unable to discharge the obligation imposed
upon him by Section 501, such liability is hereby im-
posed upon any person owing a legal duty to support
the person...receiving services....” (Emphasis add-
ed.)

The language of Section 502 is unambiguous; the liability of the
relative is contingent upon the existence of an obligation on the
recipient to repay expenses as imposed by Section 501. If the
recipient has no obligation under Section 501, the legally re-
sponsible relative has no obligation under Section 502. Since
minors are not liable for the costs of treatment provided under
Act 63, their legally responsible relative cannot be liable for
these costs under the terms of Section 502 as incorporated into
Act 63.

2. Can legally responsible relatives become liable for costs of
treatment provided under Act 63 after the minor attains his
majority if treatment continues after that date?

Legally responsible relatives can be liable for these costs un-
der certain circumstances. Section 502 imposes liability only
upon ‘“‘any person owing a legal dutv to support the person. ..
receiving services. ...” Therefore, although the general exemp-
tion granted minors by Section 13 of Act 63 applies only to costs
incurred during minority, relatives would not be liable for ser-
vices rendered after minority under Section 502 unless they
have a legal duty to support the recipient during his majority.
The circumstances under which a relative must support an adult
are, of course, restricted. In general, the responsible relative
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must be financially able to pay! and the adult in need of support
must be physically or mentally unable to support himself.2 In
these restricted circumstances, however, the relative would be-
come liable for the treatment provided after the recipient at-
tains his majority.

3. Are relatives exempted from liability for treatment pro-
vided a minor under Act 63 even if the parent requests the
treatment or a court orders the treatment?

The exemption for minors in Section 13 of Act 63 is without
qualification. Therefore, the exemption applies regardless of the
source of the request for treatment of the minor. This broad
exemption serves the legislative purpose of encouraging to the
greatest possible extent both parents and minors to seek treat-
ment for a minor’s drug or alcohol abuse problem.

4. What justification exists for exempting relatives from li-
ability for treatment provided minors under Act 63 when rel-
atives of minors treated pursuant to the Mental Health and
Mental Retardation Act do not escape liability?

An answer to this question necessarily involves an element of
speculation as to the legislature’s purpose. The purpose of the
exemption for minors contained in Section 13 is clearly to en-
courage minors to seek treatment. This purpose is reflected in
other sections of Act 63. For example, Section 12 provides that
minors can give effective consent for their own treatment and
that parents need not be informed that the minor is receiving
treatment. The liability exemption for minors and their relatives
is consistent with Section 12 since minors could not keep their
treatment confidential if their parents were made to pay for it.
The decision of the legislature not to limit the exemption for
minors to situations where the minor seeks confidential treat-
ment also supports the contention that the legislature’s highest
priority was to encourage minors to get treatment for drug abuse.
If the exemption in Section 13 had been so limited, parents
would have had an incentive to avoid taking their children in
for treatment because parental consent would immediately im-~
pose liability on the parent. The statute’s terms, then,demon-
strate that the legislature’s over-riding concern is to seek treat-
ment for the minor’s drug abuse problems. The different ap-
proach that the legislature has taken toward mental retardation
and mental illness can be explained in terms of the unique im-
pact that the drug user has on society—the high probability
that drug users will lead others into drug dependence or will
commit violent crimes. These considerations informed the legis-

1. See, e.g. Com. ex. rel. Hampton v. DeVeauz, 183 Pa. Super. 92 (1957).
2. See, e.g., Comm. ex. rel. O'Malley v. 0’Mallcy, 105 Pa. Super. 232 (1932).
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lative decision to remove all possible disincentives to the dec-
ision to seek treatment for drug abuse.

Sincerely yours,

RoBerT F. NAGEL
Deputy Attorney General

ISRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 27

Liability for treatment under Act 63—Commitment procedures under Act
63—Effect of repeal of Act of August 20, 1953.

1. Except as to minors the cost of treatment provided pursuant to the Drug
and Alcohol Abuse Act of April 14, 1972 (Act 63) should be paid accord-
ing to the provisions of Article V of the Mental Health and Mental Re-
tardation Act of 1966 (50 P.S. §4101 et seq.)

2. Commitments under the Drug and Alcohol Abuse Act of April 14, 1972,
(Act 63) should be made according to the commitment provisions of the
Mental Health and Mental Retardation Act of 1966. (50 P.S. §4101 et seq.)

Harrisburg, Pa.
March 30, 1973

Richard E. Horman, Ph. D.

Executive Director

Governor’s Council on Drug and Alcohol Abuse

Harrisburg, Pennsylvania

Dear Dr. Horman:

You have requested advice regarding two questions, both of
which involve the relationship among the following three legis-
lative acts: The Drug and Alcohol Abuse Act of April 14, 1972,
(Act 63); the Mental Health and Mental Retardation Act of 1966,
50 P.S. §4101, (MH/MR Act); and the Act of August 20, 1953
(P. L. 1212) entitled in part “An Act providing for the study
of the problems of alcoholism; the treatment, commitment, re-
habilitation and protection of persons, addicted to the excessive
use of alcoholic beverages....” (Act of 1953). Your questions
were:

1) Should the cost of treatment provided pursuant to Act 63
be paid by the counties or through the scheme set up by the
Mental Health and Mental Retardation Act of 1966?

2) Should commitments made pursuant to Act 63 be made
under the procedures set out in the Mental Health and Mental
Retardation Act of 1966 or under the provisions set out in the
Act of August 20, 1953, P. L. 12127

1) The Act of August 20, 1953, provided that certain costs of
the treatment of alcoholics be paid by the counties. However,
Act 63 clearly repeals the liability provisions of the Act of 1953.
Section 15(a) of Act 63 states:
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“The following acts and parts of acts are repealed to
the extent indicated:

“2) Except Sections 1 and 4, the Act of August 20,
1953, (P. L. 1212). .absolutely.”

Neither Sections 1 nor 4 of the Act of 1953 impose liability
on counties. Therefore, the liability provisions of the Act of
1953 are repealed “absolutely.”

Act 63 also provides that:

“Except for minors, all persons receiving treatment

under this Act shall be subject to the provisions of Ar-

ticle V of the Act of October 20, 1966 (P.L. 96), known

as the “Mental Health and Mental Retardation Act of

19667, in so far as it relates to liabilities and payments

flor services rendered by the Commonwealth.” Section
3.

Article V of the MH/MR Act allocates liability for costs of
treaiment among the patient (50 P.S. §4501), the patient’s leg-
ally responsible relatives (50 P.S. §4502), and the State and
counties (50 P.S. §4503 et. seq.). Act 63 incorporates these lia-
bility provisions of the MH/MR Act, except as to minors.1

2) The repealer clause of Act 63 (Section 15(a), supra) re-
peals the commitment provisions of the Act of 1953 because
neither Sections 1 nor 4 of the Act of 1953 relate to commit-
ment procedures. Section 5 of Act 63, however, clearly states:

“Admissions and commitments to treatment facilities
may be made according to the procedural admission
and commitment provisions of the Act of October 20,
1966 (P. L. 98), known as the Mental Health and Men-
tal Retardation Act of 1966.”

Therefore, commitments under Act 63 should be made pur-
suant to the MH/MR Act of 1966, not pursuant to the older Act
of 1953.

In summary, you are advised that both the allocation of costs
for treatment under Act 63 (except as to minors) and the com-
mitment procedures to be used under Act 63 should be governed
by the relevant provisions of the Mental Health and Mental Re-

tardation Act of 1886.

Very truly yours,
RoBERT F. NAGEL
Deputy Attorney General

IsrRAEL PackEL
Attorney General

1. Minors and their legally responsible reclatives are not liable for the costs
" of the minor’s treatment under Act 63. See Attorney General’s Opinion

No. 26.
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OFFICIAL OPINION No. 28

Federal Disaster Relief Act, 42 USC §4482—Snyder REun Conduit—Town of
Bloomsburg—*“Public facility”—Conclusive presumption of public owner-
ship.

1. Qiven the fact that Snyder Run Conduit has been treated ‘and used as
within the public domain for all of the twentieth century, given the fact
that the private owners of realty through which the culvert passes re-
lied exclusively upon public maintenance and repair of the culvert, and
given the fact that substantial portions of the culvert were built with
public money and pass through public-owned lands, it is concluded that,
under principles of Pennsylvania law, the Snyder Run Conduit is public-
ly owned by the Borough of Bloomsburg.

2. The Snyder Run Conduit, a publicly owned facility, is eligible for assis-
tance under the Federal Disaster Relief Act inasmuch as it is a flood
control facility or other public structure or system which was not used
exclusively for recreational purposes.

Harrisburg, Pa.
April 2, 1973
Dr. Richard Gerstell
Director of Civil Defense
Harrisburg, Pennsylvania

Dear Dr. Gerstell:

Receipt is acknowledged of your request for our opinion re-
garding the status of the Snyder Run Conduit as a “public facil-
ity” within meaning of the Federal Disaster Relief Act, 42 USC
§4482. It is our opinion, and you are hereby advised that the
Snyder Run Conduit which was extensively damaged by Hur-
ricane Agnes is a public facility within meaning of 42 USC
§4482,

The Federal Disaster Relief Act, 42 USC §4482, provides for
restoration of State and local public facilities which are dam-
aged or destroyed by natural disasters. 42 USC §4482(c) de-
fines public facility within meaning of that section as follows:

“For purposes of this section ‘public facility’ includes
any flood. control, navigation, irrigation, reclamation,
public power, sewage treatment and collection, water
supply and distribution, watershed development, or air-
port facility, any non-Federal-aid street, road or high-
way, and any other public building, structure, or sys-
purposes.”

tem, other than one used exclusively for recreation
In determining whether or not the Snyder Run Conduit struc-
ture comes within meaning of this section, the question of pub-
lic ownership must first be decided.

Available evidence indicates that, in the nineteenth century,
Snyder Run was an open creek traversing the Town of Blooms-
burg from the present area of Bloomsburg Hospital in the north-
west corner of town approximately one and one-half miles long

to and under Magee Carpet Company in the southwest corner of
town.
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An examination of records by Gerald E. Depo, Secretary of
the Town of Bloomshurg, reveals that in the late nineteenth
and early twentieth centuries, the town council appropriated
monies for construction of the culvert over portions of the open
run creek. On October 14, 1821, the town council passed Ordin-
ance No. 62 which prevented the deposit of sewage, ashes, dirt
or manure in the culvert, and further established building
standards for private citizens who wished to contribute to the
culvert and dedicate such contributions to the public. Thereafter,
the Town of Bloomspurg maintained the Snyder Run Conduit
from this 1831 date.

Prior to June, 1972, repair and maintenance was mostly of a
minor nature. When problems would occur, it was customary
for private owners of property through which the culvert flowed
to notify the town repzir crews to repair such problems. On
those portions of the conduit which flowed underneath public
streets and thoroughfares, the town maintenance crew routinely
checked for damage and made repairs as was necessary.

As pointed out by the Pennsylvania Supreme Court, where
there has bee a history of treatment and use of reality as with-
in the public domain even though thers is no record title of
ownership, such realty is “conclusively presumed” to be publicly
owned. Hoffman v. City of Pittesburgh 365 Pa. 388, 389 (1950);
Bruker v. Borough of Carlisle 376 Pa. 330, 336 (1954). Further-
more, where there is substantial evidence indicating mainten-
ance and repair of the facilities by the municipality, the onus
of ownership by the municipality is inferred from official con-
duct. Agardy v. Boreugh of Pleasant Hills 394 Pa. 350 (1958).
Given the fact that Snyder Run Conduit has been treated and
used as within the public domain for all of the twentieth cen-
tury, given the fact that the private owners of realty through
which the culvert passes relied exclusively upon public main-
tenance and repair of the culvert, and given th= fact that sub-
stantial portions of the culvert were built with public money
and pass through public-owned lands, it is concluded that, under
principles of Pennsylvania law. the Snvder Eun Conduit is pub-
licly owned by the Borough of Bloomsburg.

Given such public ownership of the Snyder Run Conduit,
the remaining question is whether or not this is a “public facil-
ity” within meaning of 42 USC §4482(c). Historically, the con-
duit was used for channeling surface drainage waters as a means
of flood control. Consequently, The Snyder Run Conduit lit-
erally comes within the statute:

“‘public facility’ includes any flood control.. .facil-
ity..., and any other public...structure or system,
other than one used exclusively for recreation pur-

poses.” 42 USC §4482(c)

It is our opinion, and you are hereby advised that the Suyder
Run Conduit is a “public facility” within meaning of 42 USC
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§4482, and is, therefore, eligible for federal financial assistance
under the Federal Disaster Relief Act.

Very truly yours,

Ricuarp J. ORLOSKI
Deputy Attorney General
IsrarL PackEL

Attorney General

OFFICIAL OPINION No. 29

Department of Property and Supplies—Competitive bidders’ good faith money
—Investment of bid money—State Depositories—Fiscal Code, 72 P.S. §301
et seq.

1. Bidders’ good faith money can be placed in interest bearing State de-
pository acecounts even though such money is thereafter returned to the
bidders where such provisions are made part of the contractural arrange-
ment entered into between the bidders and the Commonwealth as part of
the bidding process.

2. The bailment contract between bidders and the Department of Property
and Supplies can be modified in order to provide for the useage of bid-
ders’ money by the Commonwealth to earn interest in State depository
accounts even though the original bailment contract was silent on such
usage.

3. In using bidders’ good faith money to earn interest on behalf of the Com-
monwealth, the Department of Property and Supplies must comply with
the requirements of the Fiscal Code, 72 P.S. §304, namely, the money
must be deposited in approved State depositories, interest must be pay-
able at the rate provided for by the Board of Finance and Revenue, the
requisite bond must be posted by the State depository to secure payment
of deposits and interest, and the limitations on the amount of the deposit
in designated State depositories must be followed.

Harrisburg, Pa.
April 2, 1973

Honorable Frank C. Hilton

Secretary

Department of Property and Supplies

Harrisburg, Pennsylvania

Dear Secretary Hilton:

This is in response to your request for our opinion regarding
the legality of depositing certified checks made payable to the
Commonwealth in an interest bearing state depository account
where such money is given to the Commonwealth not as owner
of the money but merely as good faith money in tendering a
competitive bid. It is our opinion that such money can be placed
in interest bearing accounts with the interest payable to the
Commonwealth even though the good faith money is thereafter
returned to the bidder. Such a procedure may be followed if it
is made part of the contractual arrangement entered into be-
tween the bidders and the Commonwealth as part of the com-
petitive bidding process.
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The nature of the Commonwealth’s possessory interest in bid-
der’s good faith money deposited with the Commonwealth is
that of a bailee of bailed property. See, Scott On Trusts, 3d Ed.,
§5.1; and Bernstein v. Northwestern National Bank in Philadel-
phil, 157 Pa. Super. 73 (1945) which characterizes possession
of money owned by one party but possessed by another as a
bailment. Given this possessory interest, the question involves
what usage a bailee can make of bailed property.

As indicated in Swift v. Green, 80 D&C 109, 111, 112, 68
Montg. 74 (1952), absent a specific contractual limitation on
bailee’s usage of bailed property, the law will imply reasonable
terms and limitations to the bailee’s right to the use of such
property. But where there is a specific contractual provision be-
tween bailor and bailee regarding the bailee’s usage of the bail-
ed property, that contractual arrangement governs. Loeb v. Fer-
ber, 346 Pa. 348 (1943); Kennedy v. R.&L. Co., 224 Mass. 207,
112 N.E. 872 (1916); Wamsley Pontiac v. Glassow, 47 D & C 2d
337 (1969); and Kaiser v. Glassow, 19 Bucks 169 (1969).

Under present procedures, the arrangements between the
Commonwealth and competitive bidders are silent on interim
usage of good faith money which is thereafter returned to bid-
ders. The prudent course of action would be for the Department
of Property and Supplies to incorporate as part of the bidding
procedure a reference to depositing such money in an approved
interest bearing state depository account with interest being
made payable to the State Treasury. This can be done at the
time of soliciting bids by advising the bidder as follows:

“Money deposited with the Commonwealth as a statu-

tory prerequisite to competitive bidding shall be placed

in authorized state depositories as required by the Fis-

cal Code, 72 P.S. §301 and interest shall be payable to

the State Treasury as mandated by the Fiscal Code, 72

P.S. §304, with the original deposit returned to bidders

as soon as practicable.”
Under this approach, the Commonwealth, as bailee, would be
authorized to deposit the bailed property in interest beqring ac-
counts by the explicit terms of the bailment contract. It is there-
fore recommended that the Department of Property and Sup-
plies modify its bidding practices to accommodate this new ar-
rangement.!

1. Section 2409 of the Administrative Code, 71 P.S. §639 addressess the quest-
ion of return of unsuccessful bidders’ money:
«  certified checks of all unsuccessful bidders shall be returned
to such bidders as soon as practicable after contracts have been
awarded and approved, but not later that sixty days after the
date of opening the proposals.” 71 P.S. §639.
As indicated in Mutchler v. Easton, 148 Pa. 441 (1892), where the bid-
ding procedure refers to return of chgcks d_eDOSIted l_)y bidders, 1t. is mere-
1v contemplated that the bidder “...is entitled to his check, or its equiv-
alent in money,” 148 Pa. at 44‘6. Consequently, gnder 71 P.S.. §639, the
Commonwealth is given the option of returning either the certified check
as deposited or its equivalent in money.
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With regard to the legality of depositing bidders’ money held
by the Commonwealth prior to the adoption of this new proced-
ure, the parties can legally modify the existing bailment con-
tract in order to provide for the usage of the bailed property by
the bailee. Consolidated Tile & Slate Co. v. Fox, 410 Pa. 336
(1963). Such a modification can be effected by words or con-
duct. Barr v. Deiter, 190 Pa. Super. 454 (1959); Muschow v.
Schaffner, 180 Pa. Super. 413 (1956). It is, therefore, recommen-
ded that, in order to use bidders’ money deposited under the
existing bailment contract such bidders should be advised that
their money will be deposited in a State depository with interest
accruing to the benefit of the Commonwealth unless the indivi-
dual bidder objects to such usage of his money within 20 days of
receipt of the notice to modify the contract. In this manner, any
bidder who fails to object will have, in fact, acquiesced in the
modification of the contract, and the Commonwealth will then
have authority to use the bailed property.

With regard to the proper procedure for opening interest bear-
ing accounts in state depositories, the Commonwealth can de-
posit such monies in state depositories approved by the Board
of Finance and Revenue. Fiscal Code, 72 P.S. §301. The interest
from such accounts shall be made payable to the Treasury De-
partment under such rates of interest as the Board of Finance
and Revenue shall prescribe. Fiscal Code, 72 P.S. §304. Fur-
thermore, in selecting such deposits, it is imperative that the
requirements of the Fiscal Code, 72 P.S. §505, regarding the
posting of bond to secure payment of deposits and interest, the
payment of interest at the requisite rate, and the limitation on
the amount of the deposit in designated state depositories be
followed. Under such terms and conditions, the Commonwealth
can use bidders good faith money to earn interest for the Com-
monwealth.

Very truly yours,

RicHARD J. ORLOSKI
Deputy Attorney General
IsraEL PACKEL

Attorney General

OFFICIAL OPINION No. 30

Act 212 of 1972—Separation of powers—Article IV, §2 of Pennsylvania Con-
stitution—=Special law—Article III, §32 of Pennsylvania Constitution—
Power of appointment.

1. The appointment by statute of private citizens as representatives of pri-
vate organizations on an administrative committee performing an execu-
tive function violates Article IV, §2 of the Pennsylvania Constitution
which vests executive power in the Governor and includes therein the
power of appointment.

2. The apointment by statute of private citizens as represetatives of pri-
vate organizations on an administrative committee performing an execu-
tive function violates the constitutional principle of separation of powers.
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3. The appointment by statute of private citizens as representatives of pri-
vate organizations on an administrative committee performing an execu-
tive function gives preferential treatment to private organizations and,
therefore, violates the stricture on passing special laws found in Article
IT1, §32 of the Pennsylvania Constitution.

Harrisburg, Pa.
April 4, 1973
Honorable James A. McHale
Secretary
Department of Agriculture
Harrisburg, Pennsylvania

Dear Secretary McHale:

You have requested our opinion as to the constitutionality of
those provisions of Act 212 of 1972 which require the appoint-
ment of designees of the Pennsylvania State Council of Farm
Organizations, The Pennsylvania Canners and Fruit Processors
Association, and the Pennsylvania Association of County Fairs
to the committee administering the Pennsylvania Fair Fund. It
is our opinion, and you are hereby advised that you must re-
gard as unconstitutional those portions of Act 212 of 1972 which
require such appointments. The appointment of private citizens
as representatives of private organizations to approve and over-
see the expenditure of public funds violates Pennsylvania Con-
stitution, Article IV, §2, and Article III, §32.

Act 212 of 1972 provides, inter alia, as follows:

“In the event there is in the Pennsylvania Fair Fund an
excess over the amount required..... , such excess
shall be distributed as follows: ten percent of such ex-
cess or seventy-five thousand dollars ($75,000), which-
ever amount is greater to be used by the Department of
Agriculture for marketing and consumer service pro-
grams; and fifty percent of such excess or four hundred
thousand dollars ($400,000), whichever amount is
greater for agricultural research projects, as determin-
ed by a committee to include in its membership,
the Secretary of Agriculture, the chairman and a
minority member of the Agriculture Committee of the
Senate, the chairman and minority member of the Ag-
riculture Committee of the House of Representatives,
six persons designated by the Pennsylvania State Coun-
cil of Farm Organizations, the chairman of the State
Harness Racing Commission or his designate, one_per-
son designated by the Pennsylvania Canners and Fruit
Processors Association, one person deszg_nated by the
Pennsylvania Association of County Fairs and three
persons designated by the Secretary of Agriculture

from his staff.
“There are hereby created subcommittees, the mem-

bers of which shall consist of the Secretary of Agri-
culture or his designate: the chairman of the Agricul-
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ture Committee or his designate, the chairman of the
Agriculture Committee of the House of Representatives
or his designate, and a member des1gnate_d by the
group representing the producers involved in the re-
search project which shall meet annually in the month
of September to evaluate research projects and report
their findings and recommendations to the Secretary of
Agriculture and the members of the committee.” Sec-
tion 1 of Act 212 of 1972 (Emphasis added.)

The Pennsylvania Constitution, Article IV, §2, vests the exec-
utive power in the Governor:

“The Supreme executive power shall be vested in the
Governor, who shall take care that the laws be faith-
fully executed.....”

As indicated by the Pennsylvania Supreme Court in Bailey v.
Waters, 308 Pa. 309 (1932), the Pennsylvania Constitution ap-
plies the theory of separation of powers, and the Legislature
cannot encroach upon the powers of the executive directly or
indirectly through the power of appointment:

“It is inherent in our scheme of government that the
three departments should be independent and that nei-
ther department should perform functions belonging to
the other nor exercise influence over persons conduct-
ing the affairs of other departments as to control their
actions.” 308 Pa. at 313 (Emphasis added.)

Furthermore, as held by the United States Supreme Court in
Muyers v. United States, 272 U.S. 52, 164, 47 S. Ct. 21, 41, 71
L. Ed. 160 (1926), the vesting of executive power in a chief
executive includes the exclusive control of the power of appoint-
ment—absent a constitutional provision permitting legislative
appointment. Consequently it is concluded that the power of
appointment is an indispensible ingredient to the exercise of
executive power and that the principle of separation of powers
requires that the Legislature cannot appoint persons to serve in
the executive branch of government for such a power of ap-
pointment would be an unconstitutional exercise of influence
by the Legislature on the executive branch. See, also, Springer
v. Government of Philippine Islands, 277 U.S. 189, 202, 48 S.
Ct. 480, 482 (1928).

Although there is the general rule of constitutional law that
appointment power rests in the executive and that the Legis-
lature cannot usurp such power through statute, particular ref-
erence must be made to the facts of Act 212 of 1972. The pri-
vate persons whom the Legislature chose to exercise executive
power are non-elected private citizens who would act as repre-
sentatives of private organizations and who would not be sub-
jected to executive control. In Olin Mathieson Chemical Corp.
v. White Cross Stores, 414 Pa. 95 (1964), the Pennsylvania
Supreme Court addressed an analogous situation where legis-
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lative power was vested in private citizens under the Pennsyl-
vania Fair Trade Act. There, the Court held that vesting legis-
lative power with non-elected private citizens was unconstitut-
ional under Article II, §1 of the Pennsylvania Constitution:

“Price regulatory power vests only in the elected legis-
lative body. It may in limited ways be delegated to
other responsible agencies, such as public service or
utility commissions. . ... However, it may not be dele-
gated to private persons. The vesting of a discretionary
regulatory power over prices, rates, or wages, in pri-
vate persons violates the essential concept of a demo-
cratic society and is constitutionally invalid [citing
cases].” 414 Pa. at 98, 99. (Emphasis added.)

Just as the Legislature cannot constitutionally vest private per-
sons with legislative power under Pennsylvania Constitution.
so also an attempt to vest private citizens as representatives of
private organizations with executive power where such persons
are not subject to control of the Governor is invalid under Art-
icle IV, §2 of the Pennsylvania Constitution.

Moreover, Article III, §32 of the Pennsylvania Constitution
provides inter alia:

“The General Assembly shall pass no local or special
law in any case which has been or can be provided for
by general law....” (Emphasis added.)

In State Board of Chiropractic Examiners v. Life Fellowship of
Pennsylvania, 441 Pa. 294 (1971), the Pennsylvania Supreme
Court held that the preferential treatment accorded Pennsyl-
vania Chiropractic Society in a statute which required that the
chiropractors who seek annual renewal of their registration and
license demonstrate that they attended an educational con-
ference by the Pennsylvania Chiropractic Society was violative
of the restrictions on special laws found in Article III, §32 of
the Pennsylvania Constitution. In reaching this result, the Court
relied upon the lower court’s decision which held that prefer-
ential treatment to a private organization—without stating an
adequate basis in fact—is a special law which is repugnant to
the Pennsylvania Constitution:

“To give power and authority to this private corpor-
ation by name with no expressed reason or justification
establishes a special law and is repugnant to the con-
stitution.” 90 Dauph. at 48, affirmed, 441 Pa. at 296.

In Act 212 of 1972, the Legislature named three priyatq or-
ganizations—Pennsylvania State Council of Farm Organizations.
Pennsylvania Canners and Fruit Processors Association, and
Pennsylvania Association of County Fairs—who designate rep-
resentatives to the committee. In so naming these.prlyate organi-
zations, the Legislature expressed no reason or Justlﬁca{:l(_)n fqr
giving these groups such preferential treatment. In addition, it
is noted that not only are such groups sharing administrative
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power under Act 212 but they may obtain substantial and direct
benefits from the decisions of the committee by channeling re-
search monies into projects in which they have a ‘substant:}al
interest. Consequently, it is concluded that Act 212 is a special
law which benefits the named organizations. The remaining
question is whether or not this special law has been or could
have been provided for by general law.

Act 212 of 1972 was preceded by Harness Racing Corpora-
tion Act 15 P.S. §2616(e) which provided for the Pennsylvania
Secretary of Agriculture performing the functions which are
now delegated to the commitiee which consists of private citi-
zens. It, therefore, is obvious that the functions of the committee
pursuant to this special law have previously been performed by
a general law, 15 P.S. §2616(e). It must be concluded that Act
212 of 1972 must be treated as unconstitutional insofar as it ap-
points private citizens as representatives of private organizations
to perform an administrative function which can be handled by
the executive branch of government without a special law. In
appointing private individuals as representatives of private
groups to an administrative committee, Act 212 is, therefore, to
be regarded as unconstitutional for two reasons: 1) it is a usurp-
ation of the power of appointment which is vested in the exec-
utive; and 2) it is a speeial law in contravention of Pennsylvania
Constitution, Article III, §32.

In summation, it is concluded that you must treat Act 212 as
unconstitutional inasmuch as it appoints the following members
to the committee: 1) six persons designated by the Pennsylvania
State Council of Farm Organizations; 2) one person designated
by the Peansylvania Canners and Fruit Processors Association;
and 3) one persen designated by the Fennsylvania Association
of County Fairs. Consequently, you must refuse to recognize
these persons as members of the committee and must deny them
any authority to participate in the deliberations of the commit-
tee.

Very truly yours,

Ricrarp J. ORLOSKI
Deputy Attorney General
IsraEL PACKEL

Attorrey General

OFFICIAL OPINION No. 31

Public Employe Relations Act——Public School Code—Sabbatical leave—Col-
lective bargaining

1. Sabbatical leave benefits for public school employves come within the
permitted areas for collective bargining negotiations. However, any
provisions of a collective Dbargining agreenient on sabbatical leave
which are in conflict with the statutory requirements on the subject
are void and unenforceable.

2. Certain of the statutory provisions on sablatical leave are non-bargin-
able since such provisions specifically stale in detail the requirements
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for qligibility in the granting of leave and specifically spell out the
benefits that are to be provided while on leave.

Harrisburg, Pa.
April 9, 1973
Honorable John C. Pittenger
Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

You have asked whether or not the provisions of the Public
Employe Relations Act, 1970, July 23, P.L. 563, 43 P.S. §1101.101
et seq., limit the ability of the parties to a collective bargaining
agreement to enlarge or modify the sabbatical leave benefits
provided by the General Assembly in Sections 1116 to 1171 of
the Public School Code of 1949, 24 P.S. §§11-1166 to 11-1171. You
are advised that provisions of a collective bargaining agreement
on sabbatical leave are void and unenforceable to the extent that
they are in violation of, in conflict with, or inconsistent with
the statutory provisions on sabbatical leave.

The permitted areas for collective bargaining negotiations
under the Public Employe Relations Act are stated in Article
VII on “The Scope of Bargaining,” Section 702 of the Act:

“Public employers shall not be required to bargain over
matters of inherent managerial policy, which shall in-
clude but shall not be limited to such areas of discretion
or policy as the functions and programs of the public
employer, standards of services, its overall budget, u-
tilization of technology, the organizational structure
and selection and direction of personnel. Public employ-
ers, however, shall be required to meet and discuss on
policy matters affecting wages, hours and terms and
conditions of employment as well as the impact thereon
upon request by public employe representatives.” 43
b.S. §1101.702.”

Sabbatical leave benefits come within the permitted areas for
collective bargaining negotations since they qualify as an ele-
ment of “terms and conditions of employment.” However, all of
the permitted areas for collective bargaining are subject to the
restrictions of Section 703 of the Act which provides that:

“The parties to the collective bargaining process shall
not effect or implement a provision in a collective bar-
gaining agreement if the implementation of tha_t pro-
vision would be in violation of, or inconsistent with, or
in conflict with any statute or statutes enacted by the
General Assembly of the Commonwealth of Pennsyl-
vania or the provisions of municipal home rule chart-
ers.” 43 P.S. §1101.703

It is clear that the legislature intended Section 703 to refer to
and to act as a limitation on the areas open for collective bar-
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gaining negotiations found in Section 702_ o_f the Act, since Sec-
tion 702 is the only section of the Act defiining those areas prop-
er for bargaining. Thus, although sabbatical leave benefits come
within the permitted areas for collective bargaining negotiations,
any provisions of a collective bargaining agreement on sabbatical
leave must be examined for a possible conflict with the stat-
utory requirements on that subject. Where a conflict exists, the
provisions of the collective bargaining agreement are void and

unenforceable.

The non-bargainable nature of certain sabbatical leave pro-
visions is illustrated by the Pennsylvania Supreme Court in the
case of Halco v. Township School Disitrict, 374 Pa. 269, S7 A. 2d
793, 794 (1953). In that case, a teacher first took a leave of ab-
sence for cne year, and then the school district granted him an
extension for two more years. The Supreme Court held that:

“Under the circumstances outlined by the Act he was
not entitled to a three year leave of absence in success-
ive periods of one year each. We cannot rewrite the
statute: Commonwealth ex rel. Cartwright, 350 Pa. 638,
644, 40 A. 2d 30, 155 A.L.R. 1088. Therefore, when the
plaintiff was absent for three consecutive years with-
out statutory authority, the seniority rights began only
when he was reemployed by the Board, to wit, Sept-
ember 1, 1945.”

Sabbatical leave is an employee benefit created by the legis-
lature for employees of the public school system, 24 P.S. §11-
1166 to 11-1171. Certain of the statutory provisions on sabbati-
cal leave are quite specific, stating in detail the requirements
for eligibility for granting the leave, and spelling out the bene-
fits that are to be provided while on leave. These non-bargain-
able provisions are as follows:

(1) To qualify for sabbatical leave, a person must complete
ten (10) years of satisfactory service in the public school sys-
tem of the Commonwealth. 24 P.S. §11-1166;

(2) Subsequent to the granting of the first sabbatical leave,
one sabbatical leave of absence “shall be allowed after each
seven years of service.” 24 P.S. §11-1166;

(3) To qualify for sabbatical leave, a person must agree “to
return to his or her employment with the school district for a
period of not less than one school term immediately following
such leave of absence.” 24 P.S. §11-1168;

(4) A person on sabbatical leave ‘“shall receive one-half of
his or her regular salary” while on sabbatical leave. 24 P.S.
§11-1169; and

(5) Applications for sabbatical leave “shall be given prefer-
ence, according to years of service since the previous sabbatical
leave of applicant.” 24 P.S. §11-1167.
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Other of the relevant statutory provisions leave the board of
school directors of a school district certain areas of discretion.
The school board has the discretionary power to grant sabbatical
leave for purposes other than those specified; to waive the re-
quirement of five years of consecutive service in the local dis-
trict; and to extend the sabbatical leave up to one full term
where the employee becomes ill while on leave, 24 P.S. §11-1166.
The school board has the discretionary power to make regulat-
ions governing the granting of the leave (24 P.S. §11-1167) and
requiring compliance with the terms of the leave (24 P.S. §11-
1171). In addition, the school board has the power to waive the
requirement that the employee must return to service at the
completion of the leave, 24 P.S. §11-1168.

You are advised, therefore, that certain of the statutory pro-
visions on sabbatical leave are non-bargainable since such pro-
visions specifically state in detail the requirements for eligibility
in the granting of leave and specifically spell out the benefits
that are to be provided while on leave. Those provisions on
sabbatical leave which give the board of school directors of a
school district discretion are bargainable.

Very truly yours,

Lmiian B. GASKIN
Deputy Attorney General
IsrRAEL PaCKEL

Attorney General

OFFICIAL OPINION No. 32

The Administrative Code—Department of Property and Supplies—Off-Sched-

ule purchases—~Security—Duplicate sealed bids

1. The discretion given by the Administrative Code to the Department of
Property and Supplies in purchasing unscheduled and unanticipated items
must be exercised within reasonable limits.

2. The first twenty-two paragraphs of Section 2409 of The Adiinistrative
Code (71 P.S. §639) refer only to the purchase of scheduled articles and
not to the purchase of items that were not anticipated when the sched-
ules were prepared.

3. The Secretary of Property and Supplies may, within his reasonable
discretion, eliminate security and/or performance bond requirements on
purchases that were not anticipated at the time of the making of the
schedules.

4, The Secretary of Property and Supplies may within his reasonable dis-
crelion, eliminate the requirement that sealed bids on unanticipated
purchases be submitted in duplicate, and may accept a single sealed bid.

Harrisburg, Pa.
April 18,1973

Honorable Frank C. Hilton

Secretay

Department of Property and Supplies

Harrisburg, Pennsylvania
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Dear Secretary Hilton:

This will acknowledge receipt of your letter of March 30,
1973, wherein you have requested a formal opinion interpreting
Section 2409 of The Administrative Code (71 P.S. §639) insofar
as it applies to the requirements for security and/or perfor-
mance bonds for purchases of stationery, paper, fuel, furnishings
and supplies that were not anticipated at the time of the making
of the department’s schedules for those items. It is our opinion,
and you are so advised, that the Department of Property and
Supplies may purchase unscheduled and unanticipated items
without requiring security or performance bonds. However, the
discretion given by The Administrative Code to the Department
of Property and Supplies in purchasing such items must be ex-
ercised within reasonable limits. You have suggested that there
be a $10,000 limitation on the amount of any item purchased
which item is unanticipated at the time of preparing the sched-
ules. This limitation meets the standards of reasonableness and
there may be other restrictions you may wish to impose such as
requirements that bidders submit financial statements to the
Department of Property and Supplies prior to bid. Therefore,
you are advised to promulgate rules and regulations in the Penn-
sylvania Bulletin setting forth the procedures for the purchase
of non-scheduled unanticipated items which procedures de<cribe
reasonable limits on the exercise of your Department’s discre-
tion in this area.

We have carefully reviewed Section 2409 of The Administra-
tive Code and we have also reviewed the previous informal
Attorney General’s Opinion, dated November 14, 1939, to which
you have referred in your letter. The question of the require-
ment of security has been dealt with in an excellent manner in
that opinion and we adopt the following language which we
have quoted therefrom:

“Since you refer us to Section 2409 of The Administra-
tive Code, as amended, which section deals with the
method of awarding contracts for the furnishing of
stationery, paper, fuel, furnishings and supplies, we
assume your inquiry is confined to those off-schedule
articles which you purchase under said section of the
Code.

“Section 2409 of The Administrative Code, Act of April
9, 1929, P.L. 177, was amended by the Act of June 21,
1937, P.L. 1885.

“The first twenty-two paragraphs of Section 2409 of
The Administrative Code prescribe in detail the method
of purchasing scheduled articles. It requires your de-
partment to formulate schedules with details and spec-
ifications, where necessary, and to advertise said pro-
posals ‘for at least three days, the first and last publi-
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cation to be at least ten days apart, in not less than six
or more than twelve newspapers of extensive general
circulation in different parts of the Commonwealth,
not more than three of which shall be published in any
one county.” It further prescribes that no proposal for
any contract shall be considered unless such proposal
is accompanied by certified or bank check, to the order
of the State Treasurer, in one-fourth of the amount of
the estimated contract, or by a bond in such form and
amount as may be prescribed by your department. In
lieu of the certified or bank check, it authorizes your
department, in its discretion, to permit a bidder to file
a bond for an annual period to cover proposals that may
be made from time to time by such bidder during such
period; or, such bidder may file a combination bid and
performance bond covering an annual period.

“A careful study of the first twenty-two paragraphs of
Section 2409 of The Administrative Code, as amended,
has convinced us that they refer only to the purchase
of scheduled articles, as they speak repeatedly of ‘the
articles named in the schedules,’ or ‘the quantities
given in the schedules.’

“Recognizing the fact that it is not always possible to
anticipate the need of every particular article or the
probability of scheduling the same, Section 2409 of The
Administrative Code as amended, contains the follow-
ing provision:

‘In the event that requisitions are made upon
the department for any article of furniture,
furnishings, stationery, supplies, fuel or any
other matter or thing, the want of which was
not anticipated at the time of the making of
the schedules, the department may, in its dis-
cretion, invite proposals from at least two re-
sponsible bidders, unless the article can be pro-
cured from only one source, and, then one pro-
posal shall be invited, such proposal or pro-
posals, together with such requistion or requi-
sitions, shall be submitted to the Board of Com-
missioners of Public Grounds and Buildings
for aporoval or disapproval: Provided, how-
ever, That the department may, in its discre-
tion, purchase in the open market, without in-
viting anv vroposal, any such article costing
less than fifty dollars, but all such purchases
shall be revorted to the Board of Commission-
ers of Public Grounds and Buildings at its next
meeting.’

“Tt will be noted at once there is a marked difference
between the method set up in The Administrative Code

79
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for the awarding of contracts for scheduled articles and
those articles which are not scheduled. The scheduled
contracts require that they be advertised, whereas all
off-schedule articles may be purchased by your depart-
ment after inviting ‘proposals from at least two re-
sponsible bidders.’” If one proposal for an off-schedule
article is received, as where the article can be procured
from only one source, then such proposal, together with
the requisition, shall be submitted to the Board of
Commissioners of Public Grounds and Buildings for
its approval or disapproval. Where the article cost less
than $50 your department is authorized, in its discre-
tion, to purchase said article in the open market with-
out inviting any proposal, but such purchase must be
reported to the Board of Commissioners of Public
Grounds and Buildings at its next meeting. Nowhere in
the provision above quoted covering the purchase of
off-schedule articles does it appear that the bidder
must furnish a certified check or give a bid bond. The
reason for requiring a certified check or a bid bond to
accompany the bid for a contract to furnish scheduled
articles does not exist in the case of the purchase of a
single article or a number of articles off-schedule. The
performance of a schedule contract covers a period of
time, usually six months, whereas, an off-schedule pur-
chase is usually made and completed in one transaction.
We are of the opinion, however, that your department,
in its discretion, may require a bid check or bid bond to
accompany a bid on the furnishing of off-schedule ar-
ticles where it deems the same necessary for the pro-
tection of the Commonwealth, as well as requiring per-
formance bond.”

As a result of the foregoing discussion, we are of the opinion
and you are accordingly advised that the Secretary of Property
and Supplies may, within reasonable discretion, eliminate se-
curity and/or performance bond requirements on purchases that
were not anticipated at the time of the making of the schedules.

You have also asked whether the Secretary of Property and
Supplies may eliminate the requirement that sealed bids on
unanticipated purchases be submitted in duplicate. In view of
the foregoing opinion. you have the discretion to accept a single
sealed bid. It should be noted in this regard that the regulations
which you have been advised to promulgate by this opinion
would, of course, include procedures for sealed bids as well as
other matters suggested above.

Very truly yours,
W. W. ANDERSON
Deputy Attorney General

IsrazL PackseL
Attorney General
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OFFICIAL OPINION No. 33

lepartinent of Property and Supplies—Printing—~Sicorn stalements

L. Act No. 455 (1961) will be complied with by the filing with the Depart-
ment of a sworn slatement to be renewed annually covering all printed
contracts of the vendor provided that the provisions of Section 1 of Act
No. 455 are included as provisions of ecach contract and the sworn state-
ment is included in each contract by reference thereto.

Harrisburg, Pa.
April 23, 1973
Honorable Frank C. Hilton
Secretary
Department of Property and Supplies
Harrisburg, Pennsylvania

Dear Secretary Hilton:

This will acknowledge receipt of your letter of March 30,
1973, wherein you have requested an interpretation of the re-
quirements of the Act of August 21, 1961 (Act No. 455) (71 P.S.
§1654 et seq.) which requires sworn statements of vendors as a
provision of contracts for printing.

Section 1 of Act No. 455 provides as follows:

“Section 1. All contracts for printing for the Common-
wealth or any department, board, commission or agency
thereof, and all contracts for printing io be paid for
wholly or in part with Commonwealth funds, shall con-
tain the following provisions as conditions:

“(1) The person to whom the contract is awarded shall
agree as a condition thereof to—

“(i) pay every employe engaged in the performance
of said contract the prevailing wage rate, and provide
working conditions prevalent in the locality in which
the contract is being performed, or execute an affidavit
that

“(ii) a collective bargaining agreement is in effect be-
tween an employer and employe who is represented by
a responsible organization which is in no way infiuenc-
ed or controlled by management, the provisions of
which shall be considered as condition prevalent in said
locality; and

“(2) An agreement as a provision of the contract to
maintain the conditions described in the sworn state-
ment in the performance of such contract.”

You have indicated that the procedure presently followed by
the Department requires bidders to file a sworn statement con-
taining the provisions of Section 1 with each bid submitted to
the Commonwealth for contract printing. You have suggested
that the precedures of the Department will be Simpllﬁed, and
will encourage greater participation in competitive bidding, if a
sworn statement is filed by each vendor with the Department of
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Property and Supplies to cover all printing contracts of the
vendor which statement will be required to be renewed ‘annual-
ly. Such statements will be incorporated into each printing con-
tract by reference and the vendor, by signing the cqntract, will
certify that a current sworn statement is on file with the De-
partment.

After a careful review of Act No. 455 it is our opinion, and
you are accordingly advised, that Act No. 455 will be complied
with by the filing with the Department of a sworn statement, to
be renewed annually, covering all printing contracts of the ven-
dor, provided that the provisions of Section 1 of Act No. 455 are
included as provisions of each contract and the sworn statement
is included in each contract by reference thereto.

Very truly yours,

W. W. ANDERSON
Deputy Attorney General

IsrRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 34

Department of Property aend Supplics—Scheduled contracts—Advertisement

1. The Department of Property and Supplies may, consistent with the Ad-
ministrative Code, group its scheduled contracts together in a single
advertisement on an annual basis, listing all established schedules, the
commodities established by each schedule and the bid opening date and
time therefor.

Harrisburg: Pa.
April 23, 1973
Honorable Frank C. Hilton
Secretary
Department of Property and Supplies
Harrisburg, Pennsylvania

Dear Secretary Hilton:

This will acknowledge receipt of your letter of March 30,
1973, wherein you have requested a formal opinion interpreting
Section 2409 of The Administrative Code (71 P.S. §639), inso-

far as it contains requirements for the advertising of scheduled
contracts.

_ You have advised us that your present procedure is to adver-
tise separately each individually scheduled contract but that
you now propose, if it it permitted by The Administrative Code,
to group your scheduled contracts together in a single advertise-
ment on an annual basis, listing all established schedules, the
commodities established by each schedule, and the bid opening
date and time therefor.

The sixth paragraph of Section 2409 provides as follows:
“The department shall, not less than six weeks prior to
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the termination of schedule contracts now existing or
that may be made in the future, advertise the opening
of bids for the annual, semi-annual, or quarterly sched-
ules, by advertising inserted for at least three days, the
first and last publication to be at least ten days apart, in
not less than six or more than twelve newspapers of
extensive general circulation in different parts of the
Commonwealth, not more than three of which shall be
published in any one county, invite sealed proposals
for contracts to furnish all stationery, supplies, paper,
and fuel, used by the Senate and House of Represent-
atives, the several departments, boards, and commis-
sions of the State Government, and the Executive Man-
sion, and for repairing, altering, improving, furnish-
ing or refurnishing, and all other matters or things re-
quired for the public grounds and buildings, legislative
halls and rooms connected therewith, the rooms of the
several departments, boards and commissions, and the
buildings connected with the State Capitol and the Ex-
ecutive Mansion. The advertisement shall contain a
reference to the schedules so prepared by the depart-
ment, and, as briefly as practicable, invite bids for the
furnishing of articles named in the schedules, and give
notice of the time and place where such bids will be
received, and when they will be opened.”
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There is nothing in the above language which requires that

each schedule be advertised individually, nor does there appear
to be any compelling reason for requiring the schedules to be
advertised separately. Moreover, a grouping of the schedules in
one advertisement would result in some savings to the Common-
wealth.

For these reasons it is our opinion, and you are accordingly

advised, that the foregoing language of The Administrative Code
permits the grouping of schedules in one advertisement on an
annual basis provided that all of the requirements of the Code
for advertising are met.

Very truly yours,
W. W. ANDERSON

Deputy Attorney General

ISRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 35

Mentally retarded—Access to public education ‘
On June 18, 1971, the United States Distric't.Court for the Bastern Dis-
trict of Pennsylvania entered an order requiring notice to the parents or
guardian and an opportunity to be heard prior to any change in the ed-

1.

uneational assignment of any child pelieved to be retarded.
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Postponement of admission to regular school or class may have a sig-
nificant effect on a child’s education and training and should be deemed
a significant change in educational assignment requiring the safeguard
of notice and opporiunity for hearing.

3. As an additional safeguard, the alternative educational assiguinent of g
postponed child should automatically be re-evaluated every two years.

i, “Children of School Age” ag used in Section 1371 of the Public School

Code conecerning “exceptional children” means children age 6 to 21, and

alsc means all mentally retarded children who have reached an age less

than 6 at which pre-school programs are available to cthers.

5. All mentally retarded children are presumed to De brain damaged as
used in Section 1376 of ihe Public School Code dcspile the presence of
other excepticnalities.

6. When it is feund on the recommendation of a publie school psychologist
and upon the approval of the local hoard of school directors and the
Secretary of Education that a mentally retarded child would benefit more
from placement in a prosgram of education and training administered by
the Department of Public Welfare than from any program of education
and training administered by the Department of Hducation, the child
should be certified to the Department of Public Welfare for timely place-
ment in a program of education and training.

7. It is the responsibility of the Secretary of Education to be sure that every
mentally relarded child is placed in a program of education and train-
ing appropriate te the child’s individual capacities.

8. Homebound instruction should not be denied to a mentally retarded
child merely because no physical disability accompanies the retardation
or because retardation is not considered to be a short-term disability.

9. Homebound instruction is the least preferablz of the programs of edu-
cation and training administered by the Department of Education and
a mentally retarded child shall not be assigned to it unless it is the pro-
gram 130st appropriate to the child’s capacity. An assignment to home-
bound instruction should be re-evaluated not less than every three months.

10. A mentally retarded may be suspended for dsciplinary reasons pursuant

to Section 1318 of the School Code provided that the School District or

Intermediate Unit obtains prior approval c¢i the Director of the Bureau

of Special Ilducation and that a prowpt hearing be Leld regarding this

interim changs in educational assignment.

(=]

Harrisburg, Pa.
April 23, 1973

Honorable Helene Wohlgemuth

Secretary

Department of Public Welfare

Harrisburg, Pennsylvania
AND

Honorable John C. Pittenger
Secretary

Department of Education
Harrisburg, Pennsylvania

Dear Secretary Wohlgemuth and Secretary Pittenger:

On October 22, 1971, pursuant to the Order, Injunction, and
Consent Agl_'eement entered on October 7, 1971, in the United
Stgtgs D1sfcr1ct Court for the Eastern District of Pennsylvania
( Cu_nl Action No. 71-42) in the case of the Pennsylvania Asso-
ciation for Retarded Children, et al. v. Commonwealth of Penn-
sylvania, et al., (hereinafter PARC case), Attorney General'’s
Opinion No. 74 was issued. On May 5, 1972, the Court issued an
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Order approving and adopting an Amended Stipulation and an
Amended Consent Agreement dated February 14, 1972. In order
to comply with the Amended Consent Agreement of February
14, 1972, I am reissuing the Attorney General’s Opinion so as to
include those sections required by the Amended Consent Agree-
ment and to provide further guidance in the implementation of
that document and the Amended Stipulation.

I

A) The Amended Consent Agreement requires us, and you
have asked us, to determine whether Section 1304 of the School
Code allows a school district or intermediate unit to deny to a
mentally retarded child access to a free program of public edu-
cation.

Section 1304, dealing with the admission of beginners to Penn-
sylvania Public Schools, provides as follows:

“The admission of beginners to the public schools shall
be confined to the first two weeks of the annual school
term in districts operating on an annual promotion ba-
sis, and to the first two weeks of either the first or the
second semester of the school term in districts operat-
ing on a semi-annual promotion basis. Admission shall
be limited to beginners who have attained the age of
five years and seven months before the first day of Sep-
tember if they are to be admitted in the fall, and to
those who have attained the age of five years and seven
months before the first day of February if they are to be
admitted at the beginning of the second semester. The
Board of School Directors of any school district may ad-
mit beginners who are less than five years and seven
months of age, in accordance with standards prescribed
by the State Board of kducation. 'Lthe Board of School
Directors may refuse to accept or retain beginners who
have not attained a mental age of five years, as deter-
mined by the supervisor of special education or a prop-
erly certified public school psychologist in accordance
with the standards prescribed by the State Board of Ed-
ucation. “The term ‘beginners’ as used in this section,
shall mean any child that should enter the lowest grade
of the primary school or the lowest primary class above
the kindergarten level.”

You are hereby advised that this section means only that a
school district may refuse to accept into or retain in the lowest
grade of the regular primary school or the lowest regular pri-
mary class above the kindergarten level, any child who has not
attained a mental age of five years. Any child whose admission
to regular primary school or to the lowest regular primary
class above kindergarten is postponed, or who is not retained in
such school or class, is entitled to immediate placement in a 'free
public program of education and training pursuant to sections
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1371 through 1382 (which provide alternative programs of ed-
ucation and training for exceptional children).

B) On June 18, 1971, the United States District Court entered
an order in the PARC case (cited above). Essentially. this order
requires notice to the parents or guardian and an opportunity to
be heard prior to the change in the educational assignment of
any child believed to be retarded. Therefore, Section 1304 must
be read in such a way as to allow for the following procedure.

Before a child’s admission as a beginner in the lowest grade
of a regular primary school or the lowest regular primary class
above kindergarten may be postponed, the parent or guardian
of such a child should receive notice and an opportunity to be
heard as set forth in the Court’s Order of June 18, 1971. Because
postponement of admission to a regular school or class may have
a significant effect on the child’s education and training, post-
ponement should be deemed a significant change in educational
assignment within the Court’s Order of June 18, 1971, thereby
requiring the safeguard of notice and opportunity for a hearing
to insure that postponement is appropriate for the child in
question. As an additional safeguard, the alternative educational
assignment of a postponed child should be automatically re-
evaluated every two years, and, at the request of a child’s parent
or guardian, should be re-evaluated annually. With regard to
each re-evaluation, the child’s parent or guardian should receive
notice and an opportunity for a hearing in accordance with the
Court’s Order of June 18, 1971,

IL

In accordance with the Amended Consent Agreement in the
PARC case we are required and you have also asked that we
determine between what ages a mentally retarded child must be
granted access to a free program of public education. Section
1326 of the school code, the definitional section with regard to
enf?rcement of public school attendance, provides in relevant
part:

“The term ‘compulsory school age,’” as hereinafter used
shall mean the period of a child’s life from the time the
child’s parents elect to have the child enter school,
which shall be not later than at the age of eight (8)
years, until the age of seventeen (17) years. The term
shall not include any child who holds a certificate of
graduation from a regularly accredited senior high
school.”

This section means only that the parents of a child have a
compulsory duty, while the child is between eight and seventeen
years of age, to assure that the child’s attendance in a free public
program of education and training. Furthermore, if a parent does
not discharge the duty of compulsory attendance with regard to
any mentally retarded child between eight and seventeen years
of age, then the Department of Education shall take those steps
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necessary to compel the child’s attendance pursuant to Section
1327, and any compulsory attendance regulations.

However, Section 1326 does not limit the ages between which
a child must be granted access to such a program. Section 1301
of the School Code requires that the Commonwealth provide a
free public education to all children six (6) to twenty-one (21)
years of age. Thus, no school district or intermediate unit can
deny access to a free program of public education to any men-
tally retarded child age 6 thu 21 years whose parents elect to
enroll that child in such a program.

Furthermore, in accordance with the provisions of The Amend-
ed Consent Decree, the right to access of a mentally retarded
child to a free program of public education is not affected by
section 1330(2) of the Schocl Code which provides:

“Exceptions to compulsory attendance

“The provisions of this act requiring regular atten-
dance shall not apply to any child who:

“(2) Has been examined by an approved mental clinic
or by a person certified as a public school psychologist
or psychological examiner. and has been found to be un-
able to profit from further public school attendance, and
who has been reported tc the Board of School Directors
and excused, in accordance with regulations prescribed
by the State Board of Education.”

This section of the code means only that when a parent elects
to voluntarily withdraw a child from public school attendance,
that parent may be excused from liability under the compulsory
attendance provisions of Section 1326 of the School Code when
that parent acquires:

a. The approval of the local school board

b. The approval of the Secretary of Education

¢. A finding by an approved clinic or public school psycholo-
gist or psychological examiner, that the child is unable to profit
from further public school attendance.

Thus, Section 1330(2) does not mean that a school district or
intermediate unit, contrary to the parent’s wishes, can terminate
or in any way deny access to a free program of public education
to any mentally retarded child.

III1.

During the course of the PARC case, it became apparent that
many pre-school programs of education and training in Pennsyl-
vania were being operated by the Departments of Education and
Welfare for typical children, while few if any comparable pro-
grams existed for mentally retarded children. In light of this in-
formation the Amended Consent Agreement has required us,
and you have requested, an interpretation of the definition of



88 OPINIONS OF THE ATTORNER GENERAL

the phrase “children of school age” as used in Section 1371(1)
of the School Code as set forth below:

“The term ‘exceptional children’ shall mean children
of school age who deviate from the average of physical,
mental, emotional or social characteristics to such an
extent that they require special educational facilities
or services and shall include all children in detention
homes.”

The phrase “children of school age” as used in Section 1371
means children aged 6 to 21. This phrase also means all mentally
retarded children who have reached the age less than 6 at which
pre-school programs are made available to other children either
by the Department of Education through any of its instrumen-
talities (e.g. local school districts or intermediate units) or by
the Department of Welfare, through any of its instrumentalities.
This construction should insure that pre-school programs are
equally available in Pennsylvania to mentally retarded and typi-
cal children, less than 6 years of age.

Iv.

A) You have also requested an interpretation of the term
“brain damage” as used in Section 1376 cf the School Code. This
interpretation is compelled by paragraph 55 of the Amended
Consent Decree which qualifies the definition of “Brain Dam-
age”. See Part IV, subpart B infra. Section 1376 of the School
Code provides, in relevant part:

“(a) When any child between the ages of six and twen-
ty-one (21) years of age resident in this Common-
wealth, who is blind or deaf, or afflicted with cerebral
palsy and/or brain damage and/or muscular dystrophy,
is enrolled, with the approval of the Department of
Public Instruction, as a pupil in any one of the schools
or institutions for the blind or deaf, or cerebral palsied
and/or brain damaged and/or muscular dystrophied,
under the supervision of, subject to the review of or
approved by the Department of Public Instruction, in
accordance with standards and regulations promulgated
by the Council of Basic Education, the school district
in which such child is resident shall pay twenty-five
per centum (25%) of the cost of tuition and mainten-
ance of each child in such school or institution, as de-
termined by the Department of Public Instruction, and
the Commonwealth shall pay, out of funds appropriated
to the Department for Special Education, seventy-five
per centum (75% ) of the cost of their tuition and main-
tenance, as determined by the Department. ..”

Based on expert testimony in the PARC case, and in part on
the legislature’s desire to provide for all exceptional children
who reside in Pennsylvania, the term “brain damage” as used in
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this section and as further defined in the Board of Education’s
“Criteria for Approval of Reimbursement” includes thereunder
all mentally retarded persons. Accordingly, there should now be
available to them tuition for day school and tuition maintenance
for residential school up to the maximum sum availanie for day
school or residential school, whichever provides the program of
education and training more appropriate to the mentally retard-
ed child’s learning capacities.

B) As noted above, paragraph 55 of the Amended Consent
Agreement also relates to the definition of brain damage. That
paragraph provides:

“Any child who is mentally retarded and who also has
another exceptionality or other exceptionalities wheth-
er blind, deaf, cerebral palsied, brain damaged, mus-
cular dystrophied or socially or emotionaily disturbed,
or otherwise, irrespective of the primary diagnosis shall
be considered mentally retarded for purposes of the
Agreements and Orders herein.”

Thus, mental retardation in any degree qualifies a child for
admission to a free public program of education, appropriate to
that child’s capacities, regardless of the nature and extent of any
accompanying or primary exceptionality that child might have.

However, a brain damaged child who does not suffer some de-
gree of mental retardation is not covered by the amended Order
and Consent Agreement of the PARC case.

v

Section 1372(3) of the School Code, with regard to home-

bound instruction. provides in relevant part:
“Special classes of schools established and maintained
by school districts. ...If...it is not feasible to form a
special class in any district or to provide such education
for any (exceptional) child in the public schools of the
district, the Board of School Directors of the district
shall secure such proper education and training out-
side the public schools of the district or in special in-
stitutions, or by providing for teaching the child in his
home...”

The Amended Consent Agreement requires us to determine
and you have asked, whether, under this section, homebound
instruction may be denied to a mentally retarded child because
no physical disability accompanies the retardation or because
retardation is not considered to be a short term disability. You
are hereby advised that such a denial may not be made under
this section. It is obvious from reading Section 1372(3) that
homebound instruction is one of the options available to a school
district where placement in a regular public school class is not
possible. For a given mentally retarded child, homebpqnd in-
struction may be the only appropriate method for providing the
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free public program of education and training to which that
child is entitled.

In this regard, we refer you to Attorney General’s Opinion
No. 137 issued on July 6, 1972, which set forth the procedure for
the assignment of exceptional children to special education pro-
grams under Section 1372 of the School Code. That Opinion
recognizes, in accordance with the PARC decision, that among
the alternative programs of education and training required by
statute to be available, placement in a regular public school
class is preferable to placement in a special public school class,
and placement in a special public school class is preferable to
placement in any other type of program of education and train-
ing. This rationale leads us to conclude that homebound instrue-
tion is the least preferable of the programs of education and
training administered by the Department of Education, and a
mentally retarded child should not be assigned to it unless it is
the program most appropriate to the child’s capacity. Further-
more, an assignment to homebound instruction should be re-
evaluated not less than every three months (90 days from the
first date on which the child receives education and training in
his home) and notice of the re-evaluation and an opportunity
for a hearing in regard thereto should be accorded to the child’s
parent or guardian as set forth in the Court’s Order of June 18,
1971.

VI

Section VI of this opinion is in response to the request of the
Amended Consent Agreement for an interpretation of Section
1375 of the School Code, and your request as to the effect of such
an interpretation on the determination of which of your depart-
ments is now or will be charged with the responsibility for pro-
viding a free program of public education to all mentally re-
tarded children in Pennsylvania. Section 1375 with regard to the
exclusion of children from public schools, provides:

“The State Board of Education shall establish stand-
ards for temporary or permanent exclusion from the
public school children who are found to be unedu-
cable and untrainable in the public schools. Any child
who is reported by a person who is certified as a public
school psychologist as being uneducable and untrain-
able in the public schools, may be reported by the
Board of School Directors to the Superintendent of pub-
lic Instruction and when approved by him, in accor-
dance with the standards of the State Board of Educa-
tion, shall be certified to the Department of Public Wel-
fare as a child who is uneducable and untrainable in
the public schools. When a child is thus certified, the
public schools shall be relieved of the obligation of pro-
viding education or training for such child. The De-
partment of Public Welfare shall thereupon arrange
for the care, training and supervision of such child in a
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manner not inconsistent with the laws governing men-
tally defective individuals.”

Because all children are capable of benefiting from a program
of education and training, Section 1375 means that insofar as
the Department of Public Welfare must “arrange for the care,
training, and supervision” of a child certified to it, the Depart-
ment of Public Welfare must provide a program of education
and training appropriate to the individual capacities of that
child. This section further means that when it is found, on the
recommendation of a public school psychologist and upon the
approval of the local board of school directors and the Secretary
of Education (as reviewed in the due process hearing contemp-
lated by the Court’s Order of June 18, 1971,) that a mentally
retarded child would benefit more from placement in a program
of education and training administered by the Department of
Public Welfare than from any program of education and train-
ing administered by the Department of Education. the child
should be certified to the Department of Public Welfare for
timely placement in a program of education and training.

It is the responsibility of the Secretary of Education to assure
that every mentally retarded child is placed in a program of
education and training appropriate to the child’s individual cap-
acities. To this end, the Secretary of Education with the co-
operation of the Department of Public Welfare should require
reports of annual census and evaluation under Section 1371(2)
so that he shall be informed as to the identity, condition, and
educational status of every mentally retarded child within the
various school districts of the Commonwealth. If it appears that
the provisions of the School Code relating to the proper educa-
tion and training of mentally retarded children have not been
complied with, or that the needs of mentally retarded children
are not being adequately served by programs of education and
training administered by the Department of Public Welfare, the
Department of Education should take those steps necessary to
provide such education and training, as it is authorized to do
pursuant to Section 1926.

The Court Order of June 18, 1971, requires notice to the par-
ent or guardian and an opportunity for a hearing with regard to
the significant change in educational assignment which occurs
when a child is excluded from programs conducted by the De-
partment of Education and is certified to the Department of Pub-
lic Welfare. With the cooperation of the Department of Edu-
cation, the same notice should be accorded the parents or guard-
ian of a mentally retarded child with regard to any change in
educational assignment among and between the various pro-
grams of education and training administered by and within
the Department of Public Welfare. Not less than every two years
the assignment of any mentally retarded child to a program of
education and training administered by the Department of Pub-
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lic Welfare should be re-evaluated by the Department of Edu-
cation and upon such re-evaluation, notice and an opportunity
to be heard should be accorded the parents or guardians of the
child in accordance with the Court Order of June 18, 1971.

VII.

The final section of this opinion deals with paragraph 3(v) of
the amended stipulation in the PARC case, issued on February
14, 1972, which provides:

“There shall be no change in the child’s educational
status without prior notice and the opportunity to be
heard set forth herein, except that in extraordinary
circumstances the Director of the Bureau of Special
Education, upon written request to him by the district
or intermediate unit setting forth the reasons therefore
and upon notice to the parent may approve an interim
change in educational assignment prior to the hearing,
in which event the hearing will be held as promptly as
possible after the interim change. The Director shall
act upon any such request promptly and in any event
within three (3) days of its receipt.”

It has been asked whether this provision is subordinate to
Section 1318 of the School Code dealing with suspension and
expulsion of students, as set forth below:

“Every principal or teacher in charge of a public school
may temporarily suspend any pupil on account of dis-
obedience or misconduct, and any principal or teacher
suspending any pupil shall promptly notify the district
superintendent or secretary of the board of school direc-
tors. The board may, after a proper hearing, suspend
such child for such time as it may determine, or may
permanently expel him. Such hearings, suspension, or
expulsion may be delegated to a duly authorized com-
mittee of the board.”

It must be recognized that the education of mentally retarded
children will create problems that, in a typical child situation,
would be governed by Section 1318. However, the suspension of
a mentally retarded child under the same circumstances might
amount to a punishment for a ramification of the very disability
which a public school program of education is attempting to
remedy. To avoid such a result, we must first conclude that a
suspension or expulsion pursuant to Section 1318 is a change
in educational assignment which would, except as provided be-
low, require notice and a due process hearing.

Acknowledging, however, that a disciplinary problem with a
mentally retarded child may be so immediate or severe as to re-
guire summary action, the parties in the PARC case agreed to
the above stipulation. Thus, in those cases which warrant im-
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mediate action, and after the approval by the Director of the
Bureau of Special Education, an interim change in the edu-
cational assignment of a mentally retarded child, in the form of
suspension or expulsion, may be made pursuant to Section 1318,
so long as there is a hearing as promptly as possible after the
interim change.

We have rendered this opinion relevant to the PARC case
with the hope of implementing both the letter and the spirit of
the Amended Stipulation and Consent Agreement. I would like
to take this opportunity to again commend both of you for your
efforts to improve the lives of mentally retarded children in the
Commonwealth of Pennsylvania.

Very truly yours,
Larry B. SELKOWITZ
Deputy Attorney General

IsrAEL PACKEL
Attorney General

OFFICIAL OPINION No. 36

Department nf Property and Supplies-——Furchases— Printed forms—~Station-
ery and business cards—The Administrative Code.

1. Section 2406 of the Administrative Cede (71 P.S. §636) was not intended
to apply to the purchase of such items as printed forms, printed station-
ery, and business cards; such items should be purchased by the Depart-
ment of Property and Supplies in accordance with the procedure estab-
lished in Section 2409 (71 P.S. §639).

Harrisburg, Pa.
April 27, 1973
Honorable Frank C. Hilton
Secretary
Department of Property and Supplies
Harrisburg, Pennsylvania

Dear Secretary Hilton:

This will acknowledge receipt of your letter of March 30,
1973, wherein you have asked us for a determination of which
section of The Administrative Code is applicable to the purchase
of printed forms, printed stationery and business cards: Section
2406 (71 P.S. §636) or Section 2409 (71 P.S. §639). It is our
opinion and you are accordingly advised, that Section 2409 is

the applicable section.

You have advised us that historically the Department of Prop-
erty and Supplies has interpreted Section 2409 to apply to all
printed matter including the above items. This interpretation has
developed as a direct result of the consolidation of all purchases
of printing items in the Bureau of Publications which is no long-
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er in existence. You have further advised, however, that the De-
partment has not been able to establish scheduled contracts on
these items nor has the Department been able to delegate small-
dollar purchasing authority which, in turn, has created exces-
sive and uneconomic workloads in the Bureau of Purchases and
has caused significant delays in procuring such items.

Section 2409 provides in part:

“The Department of Property and Supplies shall notify
the Governor, the several! administrative departments,
the independent administrative, departmental adminis-
trative, and advisory boards and commissions, the chief
clerks of the Senate and House of Representatives, and
the proper officers of the judicial department, respect-
ively, to furnish, at such times as the Department of
Property and Supplies may require, lists of all equip-
ment, furniture and furnishings, stationery, supplies,
repairs, alterations, improvements, fuel, and all other
articles that may be needed by their respective depart-
ments, boards, or commissions, or the Senate, or the
House of Representatives, for such periods as the De-
partment of Property and Supplies shall prescribe,...”

You have suggested that since Section 2406 makes repeated
reference to such items as “publications”, “printing and bind-
ing”, and “laws, journals and department reports”, and since
Section 2409 specifically mentions “stationery” and ‘“‘supplies” as
separate and distinet from “paper”, it is your view that printed
stationery items should be procvred under Section 2409 and
Section 2406 should be applicable only to published books,
laws, public documents and reports.

As you have indicated, the difference between sections 2406
and 2409 is that Section 2403 would permit the Department to
establish scheduled contracts for printed forms, printed station-
ery and business cards which it cannot do with respect to printed
items covered under Section 2406.

After a careful review of both sections 2406 and 2409 of The
Administrative Code, it is our opinion, that Section 2406 was
not intended to apply to such items as printed forms. printed
stationery and business cards, and that such items should be
purchased by the Department of Property and Supplies in accor-
dance with the procedures established in Section 2409.

Very truly yours
W. W. ANDERSON
Deputy Attorney General

IsraEL PACKEL
Attorney General
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OFFICIAL OPINION No. 37

Act 183 of 1968—Department of Military Affairs—Adjutant General—Viet-
nam Conflict Veteran’s Compensation Act, 51 P.S. 8§459.1 et seq.

1. The Vietnam Conflict Veterans’ Compensation Act, 51 P.S. §459.10 gives
the Adjutant General final and conclusive authority for determining the
amount of benefits eligible veterans are entitled to receive under the Act
for purposes of computing and ascertaining the amount of service.

2. The Adjutant General has no duty to recover funds paid out under the
Vietnam Conflict Veterans’ Compensation Act where such payments were
made in accordance with the Adjutant General’s computation of time of
eligible service under 51 P.S. §459.10.

Harrisburg, Pa.
April 27,1973
Major General Harry J. Mier, Jr.
Adjutant General
Department of Military Affairs
Annville, Pennsylvania

Dear General Mier:

Your letter of April 23, 1973, requests an opinion as to the
collection of overpayments of the Vietnam bonus. Materials sup-
plied to this office indicate probable overpayments in 1969 to 953
veterans of approximately $127,000 of which about $50,000 has
been recouped, and subsequent overpayments in 1969 to 183
veterans of approximately $17,775 of which there has been no
recoupment. The great bulk of the overpayments was in amounts
not in excess of $100.

The overpayments were not due to the fault of the veterans.
Mistakes arose, prior to your Administration, in the administra-
tive construction and application of the allowances of $25 per
month for “active service in Vietnam theatre of operations as
defined for the award of the Vietnam Service Medal.” Act of
July 18, 1968 No. 183, Section 3, 51 P.5. §459.3.

The general rule of law is that payments made under mistake
of fact or law are recoverable, Restatement, Restituton §§20, 49.
However, Section 10 of the aforesaid Act, 51 P.S. §459.10, pro-
vides:

“Immediately upon passage of this act, the Adjutant
General shall ascertain the individuals who are vet-
erans as defined in section 2 and as to each veteran,
the number of months of service as defined in section
3 for which he or she is entitled to receive compen-
sation, and his decisions shall be final and not subject
to review by any court or by any other officer.” (Em-
phasis supplied.)

Thus, the General Assembly has declared that decisions of your
predecessor were final and not subject to review “by any other
officer.” Although the Constitution provides that there shall be
a right of appeal, Article V, Section 1, it does not bar the Gen-
eral Assembly from providing that administrative determin-
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ations shall be binding upon the Administration. The constitu-
tional guarantee of the right to appeal an administrative deter-
mination is to give members of the public the right to try to set
aside an administrative determination. Here, the issue is whet-
her a subsequent officer can try to avoid a determination by his
predecessor. In this situation, the Legislature has spoken and
has prohibited any such effort.

Accordingly, you are hereby informed that you have no duty
to try to recover any overpayment made by the prior Adjutant
General.

Sincerely yours,
IsraEL PACKEL
Attorney General

OFFICIAL OPINION No. 38

Department of Property and Supplies—Pennsylvenra  Constitution—The
Administrative Code—MNaximum prices—Purchases

1. The Department of Property and Supplies is required by Section 2409 of
the Administrative Code (71 P.S. §639) to set maximum prices for items
purchased under schedule.

2. Rules and regulations may be promulgated by the Department to pro-
vide an interpretation of what is a proper maximum price and which
Will relieve much of the burden that the Departiment is now experienc-
ing.

Harrisburg, Pa.
May 8, 1973

Honorable Frank C. Hilton

Secretary

Department of Property and Supplies

Harrisburg, Pennsylvania

Dear Secretary Hilton:

This will acknowledge receipt of your letter of March 30,
1973, wherein you have requested a formal opinion interpreting
Section 2409 of The Administrative Code (71 P.S. §639) insofar
as it requires the setting of maximum prices for items purchased
under schedule.

You have indicated that the setting of maximum prices is not
practicable for any purchases under schedule for the following
reasons:

“1. Where maximum price is set close to or below
market price, vendors may be unwilling to meet the
maximum price set in the proposal. Where no vendors
are willing to bid at or below the maximum price, the
Department is forced to raise its maximum price sub-
stantially above market price, readvertise and rebid the
item. Therefore, setting maximum prices near or below
market price is impracticable.
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“2. Where (as is the current practice) maximum prices
are set substantially above market prices, the Depart-
ment runs the risk if encouraging bids at the inflated
price (especially, but not exclusively, in the case of one
source items).* Furthermore, an inflated maximum
price has no meaning in a competitive bidding environ-
ment. For these reasons, setting arbitrarily high max-
imum prices is also impracticable.”

97

You have also pointed out that the Secretary of Property and
Supplies has the right to reject any and all bids when deemed
in the best interest of the Commonwealth and that the elimina-
tion of maximum prices would place no obligation on the Com-

monwealth to accept unrealistic prices.

In addition you have observed that the old constitutional re-
quirement for maximum prices has been deleted from the pres-

ent Constitution.

Before the Pennsylvania Constitution was completely revised
and amended in 1967 the following provision was contained in

Article III, Section 12:

“All stationery, printing, paper and fuel used in the
legislative and other departments of government shall
be furnished, and the printing, binding and distributing
of the laws, journals, department reports, and all other
printing and binding, and the repairing and furnishing
the halls and rooms used for the meeting of the General
Assembly and its committees, shall be performed under
contract to be given to the lowest responsible bidder be-
low such maximum price and under such regulations
as shall be prescribed by law; no member or officer of
any department of the government shall be in any way
interested in such contracts, and all such contracts shall
be subject to the approval of the Governor, Auditor
General and State Treasurer.” (Emphasis supplied.)

This section was repealed in 1967 and was replaced by the
following provision which is now contained in Article III, Sec-

tion 22:

“The General Assembly shall maintain by law a system
of competitive bidding under which all purchases of
materials, printing, supplies or other personal property
used by the Government of this Commonwealth shall
so far as practicable be made. The law shall provide
that no officer or employe of the Commonwealth shall
be in any way interested in any purchase made by the
Commonwealth under contract or otherwise.”

It is noted that the present Constitution does not contain any

reference to maximum prices.

* Of course, one source items are purchased through negotiation.
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However, Section 2409 has not been repealed and is must be
interpreted in accordance with the ordinary rules of statutory
construction. The fact that it was originally enacted to imple-
ment a constitutional provision which has since been repealed
does not in any way affect it.

The second paragraph of Section 2409 reads as follows:

“Upon receipt of such lists, the Department of Proper-
ty and Supplies shall, as far as practicable, consolidate
and classify the articles named therein, taking care that
there shall be full descriptions given, with make and
number of goods when possible, and proper maximum
price fixed, and shall prepare annual, semiannual, or
quarterly schedules threrof, as deemed for the best in-
terest of the Commonwealth. Whenever deemed neces-
sary, it shall have plans, designs, and specifications pre-
pared of any equipment, furniture or furnishings, re-
pairs, alterations and improvements, paying for the
preparation of the same out of the funds appropriated
to the department.” (Emphasis supplied.)

You have suggested that the language of that paragraph re-
quires maximum prices to be fixed as far as practicable. How-
ever, such a construction of the paragraph cannot be justified.
An ordinary reading of the paragraph discloses that the words
“as far as practicable” modify the phrase “consolidate and class-
ify the articles named therein” and that the phrase “taking care”
is intended to modify the phrase ‘“and proper maximum price
fixed.” When the words of a statute are clear and free from am-
biguity, the letter of it is not to be disregarded. See Statutory
Construction Act of 1972, Section 1921 (b). It seems obvious that
a department purchasing so many different items for so many
different agencies of the Commonwealth Government may have
difficulty in consolidating and classifying all of the articles in
the schedules and should be given the discretion not to do so
where it is not practicable. On the other hand, the Department
is certainly able to fix a proper maximum price with regard to
each article as it has been doing in the past. While the factors
that you have mentioned may make the setting of maximum
prices impracticable, the language of Section 2409, as we have
indicated, does not allow for the elimination of maximum prices
for practical or any other reasons.

However, the phrase “proper maximum prices” leaves room
for an interpretation as to what is proper. Rules and regulations
may be promulgated by your Department which will provide
an interpretation and which will relieve much of the burden
that the Department is now experiencing. It has been suggested
that the maximum price could be based upon a certain percent-
age of the lowest bid for the same items during the previous
year, such as 125% or 150%, and that the maximum prices
could be eliminated from the invitation to bid by having lan-
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guage in the invitation to bid which notifies the bidders that in-
formation concerning maximum prices is available upon request
made to the Department. It is our opinion that a valid regulation
could be written which would contain such provisions and it is
suggested that the matter be handled in that way.

Very truly yours,

W. W. ANDERSON
Deputy Attorney General

IsraEL PacKEL
Attorney General

OFFICIAL OPINION No. 39

8chool Code—School directors—Documentation of expenditures.

1. Documentation of expenditures is required under Section 516 of the
Public School Code of 1949, P.L. 30, as amended (24 P.S. §5-516.1).

Harrisburg, Pa.
May 25, 1973
Honorable John C. Pittenger
Secretary
Department of Education
Harrisburg, Pennsylvania

Dear Secretary Pittenger:

It has come to our attention that there is some confusion in
many of our school districts with respect to the meaning and
proper implementation of §§516, 516.1 of the Public School Code
of 1949, P.L.. 30, as amended (24 P.S. §§5-516, 5-516.1).

Those sections provide:

“85-516. State convention or association; delegates; ex-
penses; membership

“The board of school directors or the board of public
education of any school district may appoint one or
more of its members, its non-member secretary, if any,
and its solicitor, if any, as delegates to any State con-
vention or association of school directors, held within
the Commonwealth. It shall be the duty of such dele-
gates to attend the meetings of such convention or as-
sociation, and each delegate so attending shall be re-
imbursed for travel, travel insurance, lodging, meals,
registration fees and other incidental expenses neces-
sarily incurred. Any such board may become a member
of the Pennsylvania School Boards Association, Inc.,
and may pay, out of the school funds of the district, any
membership dues which may be assessed by the associa-
tion at any State convention of school directors to de-
fray the necessary expenses of maintaining the associa-
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tion and of holding the convention. Such expenses shall
be paid by the treasurer of the school district, in the
usual manner, out of the school funds of the district,
upon the presentation of an itemized, verified state-
ment of such expenses.” (Emphasis added.)

“5-516.1 Expenses for attendance at meetings of edu-
cational or financial advantage to district

“When, in the opinion of the board of school directors
or of the board of public education, attendance of one
or more of its members and of its non-member secre-
tary, if any, and of its solicitor, if any, at any meeting
held within the Commonwealth (other than annual
State conventions of school directors and conventions
and meetings called by the executive director of an in-
termediate unit) or the attendance of one or more of its
members and of its non-member secretary, if any, and
of its solicitor, if any, at the annual convention of the
National School Boards Association or any other edu-
cational convention will be of educational or financial
advantage to the district, it may authorize the attend-
ance of any of such persons at such meeting within the
Commonwealth and at the annual convention of the
National School Boards Association or any other edu-
cational convention, wherever held, not exceeding two
meetings in any one school year. Each person so autho-
rized to attend and attending shall be reimbursed for
all expenses actually and necessarily incurred in going
to, attending and returning from the place of such meet-
ing, including travel, travel insurance, lodging, meals,
registration fees and other incidental expenses neces-
sarily incurred, but not exceeding twenty-five dollars
($25) per day for lodging and meals. Actual travel ex-
penses shall be allowed with mileage for travel by car
at the rate of ten cents ($.10) for each mile in going to
and returning from each meeting. Such expenses shall
be paid by the treasurer of the school district in the
usual manner out of the funds of the district, upon pre-
sentation of an itemized, verified statement of such ex-
penses: Provided, That advanced payments may be
made by the proper officers of the district upon presen-
tation of estimated expenses to be incurred. to be follow-
ed by a final itemized, verified statement of such expen-
ses actually incurred upon return from such conven-
tions, and a refund be made to the district of such funds
remaining or an additional payment to be made to meet
tge)veriﬁed expenses actually incurred. (Emphasis add-
ed.

“Each member of an intermediate unit board of direc-
tors shall be reimbursed by the intermediate unit for
all expenses actually and necessarily incurred in attend-
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ing meetings, conventions and other functions of and on
behalf of the intermediate unit.”

Specifically, in some school districts the words “upon the
presentation of an itemized, verified statement of such expenses”
have not been construed to mean that documentation of such ex-
penses is required, but merely a list of expenditures must be sub-
mitted.

Please be advised that it is our opinion that the above-quoted
sections of the School Code do require documentation of ex-
penditures and that the “verification” called for by the statute
should be supplied by such things as receipted hotel bills, copies
of bus, taxi, airplane tickets and the like, turnpike or parking
lot receipts, or affidavits where other verification is not readily
available. We note that is standard procedure for verification of
expenses and we have no reason to beleive that the Legislature
intended anything less in the above-quoted sections of the School
Code. See Rules and Regulations Governing the Preparation and
Submission of Travel and Subsistence Accounts Payable From
Commonwealth Funds, Executive Board, March 26, 1969, as a-
mended.

Sincerely yours,

Mark P. WIpoFrF

Deputy Attorney General
IsraxL PacKEL

Attorney General

OFFICIAL OPINION No. 40

Article VIII, 8§11 of the Pennsylvania Constitution—Administrative Code
§2003(D), 71 P.8. §513 (b)—Administrative Code 507(c) (3), 71 P.8. §187 (¢)
(3)—Motor License Fund.

1. The Department of Transportation has the statutory authority to lease
an aircraft in conjunction with the performance of its highway cpnstruc-
tion and maintenance functions and the Department, under-Artlcl VIII,
811 of the Pennsylvania Constitution, can expend Motor License Fund
monies as part of the “cost and expenses incident thereto” in perfor-
mance of such function.

2. The Department may incidentally allow its own personnel or other de-
partments to use the aircraft on non-highway matters so long as the De-
partment charges a fair market rental value of such use in order to
reduce the charge to the Motor License Fund.

Harrisburg, Pa.
June 1, 1973

Honorable Jacob G. Kassab

Secretary )

Department of Transportation

Harrisburg, Pennsylvania

Dear Secretary Kassab:

Receipt is acknowledged of your request for our opinion re-
garding the authority of your Department to lease an aircraft to
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perform its statutory duties of constructing, rec_onstructlng,
maintaining and repairing public highways and projects ade air
navigation facilities. It is our opinion and you are hereby ad-
vised that the Department has statutory authority to lease an
aircraft in conjunction with the performance of the aforemen-
tioned duties and that the Department, under Article VIII, §11
of the Pennsylvania Constitution, can expend Motor License
Fund monies as part of the “cost and expenses incident there-
to”’ in performance of such functions.

The Department of Transportation intends to lease an air-
craft for the use of Department officials and employees engaged
in State highway work in order to expedite and more efficiently
carry out the work of the Department as it relates to highway
construction and maintenance. Bids for the lease of the aircraft
have been solicited from three companies engaged in this bus-
iness. The bid has not yet been awarded pending this request
for legal advice in order that all requisite statutory and con-
stitutional provisions have been followed. The Department also
advises that there will be time when the leased aircraft will not
be needed for the use of officials or employees on highway bus-
iness. In order to mitigate the rental costs to the Motor License
Fund, the Department proposes to permit its use for non-high-
way purposes by officials or employees of the Department and
charge the organizational budget of such official or employee the
fair rental value thereof. Furthermore, if the plane is not needed
by Department employees for highway business or for other pur-
poses connected with the business of the Department, the De-
partment suggests that it might be used by other departments
charging them the fair market rental value for such use.

Section 2003 (b) of the Administrative Code, 71 P.S. §513(b)
expressly authorizes the Department of Transportation to pur-
chase aircraft “. .. .to expedite and more efficiently to carry out
the work of the department....” Furthermore, Section 507(c)
(3) of the Administrative Code, 71 P.S. §187(¢) (3) enables the
Department to “[rlent machinery and other equipment and de-
vices...” for the purpose of performing its statutory function.
Given the general understanding that the terms “machinery”
and “equipment” includes vehicles used for transportation [See,
Franz v. Sun Indemnity Co. of N.Y., 7 So. 2d 636, 641, 644 (La.
App. 1942); Dependent School District No. 13 v. Williamson, 325
P 2d 1045 (OKkl. 1958); I.C.C. v. Mitchell Bros. Truck Lines, 250
F. Supp. 636, 638 (D. Ore. 1966); Dorsett v. State Dept. of High-
ways, 144 OKL 33, 289 P 298, 302 (1930)), it is our conclusion
that Sections 507 (c) (3) and 2003(b) of the Administhrative
Code, 71 P.S. §§187(c) (3) and 513 (b) authorize the Department
of Transportation to rent aircraft for the purpose of carrying
out its statutory function.

With reference to the usage of monies out of the Motor Li-
cense Fund in order to defray the cost of rental, it is noted that
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such monies will be expended for use of the aircraft by the De-
partment only in conjunction with the construction, reconstruc-
tion, maintenance and repair of and safety on public highways,
bridges and air navigation facilities. In view of this limitation,
it is our conclusion that this expenditure of Motor License Fund
monies is constitutionally appropriate as . ..costs and expenses
incident thereto. ..” within the meaning of Article VIII, Section
11 of the Pennsylvania Constitution.

The only remaining question is whether or not the Depart-
ment can permit the usage of the aircraft by its own personnel
for non-highway maintenance purposes and other administrative
departments, boards and commissions where such bodies reim-
bures the Department at the fair market rental value with the
money being returned to the Motor License Fund. Just as the
Department has authority to rent an airplane under Section 507
{c) (3) of the Administrative Code, 71 P.S. §187(c) (3), so also
other administrative bodies may rent the usage of the aircraft
from the Department. Furthermore, the departments .. .shall,
as far as practical, cooperate with each other in the use of...
equipment.” Section 501 of the Administrative Code, 71 P.S.
§181. Since the Department has the power to lease the aircraft
for highway purposes, it has the incidental power to reduce its
ultimate costs by receiving compensation for the use of the air-
craft for other Commonwealth purposes.

In summation, it is concluded that 1) the Department may
lease an aircraft from the lowest responsible bidder; 2) the De-
partment may expend Motor License Funds for leasing an air-
craft which is used by its employees in conjunction with high-
way construction and maintenance; and 3) the Department may
incidentally allow its own personnel or other departments to use
the aircraft on non-highway matters so long as the Department
charges a fair market rental value of such use in order to reduce
the charge to the Motor License Fund.

Very truly yours,
Ricuarp J. ORLOSKI
Deputy Attorney General
IsrAEL PAckzEL

Attorney General

OFFICIAL OPINION No. 41

State Athletic Commission—Female boxers and wrestlers—Equal Rights
Amendment
1. Section 210 of the State Athletic Code, 4 P.S. §30.310, which bars females
from being licensed as boxers or wrestlers, has been repealed by Article 1,
Section 27 of the Pennsylvania Constitution providing that equality of
rights under the law shall not be denied or abridged in the Common-
wealth because of the sex of the individual.
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Harrisburg, Pa,
June 8, 1973

Honorable C. DeLores Tucker
Secretary of the Commonwealth
Harrisburg, Pennsylvania

Dear Secretary Tucker:

You have requested our opinion with respect to the apparent
conflict between Section 310 of the Pennsylvania Athletic Code,
Act of August 31, 1955, P.L. 531, 4 P.S. §30.310 and the Pennsyl-
vania Equal Rights Amendment, Pa. Const., Art. I, §27. It is our
belief that this statute is unconstitutional and you are hereby ad-
vised not to enforce it.

Section 310 of the Athletic Code, 4 P.S. §30.310 states:
“No female shall be licensed as a boxer or wrestler.”

Article I, §27 of the Pennsylvania Constitution, which was
adopted on May 18, 1971, provides:
“Equality of rights under the law shall not be denied
or abridged in the Commonwealth of Pennsylvania be-
cause of the sex of the individual.”’1

Unfortunately, there is no legislative history to the amend-
ment to guide us in determining the Legislature’s intent in pass-
ing this amendment.2 We note, however, that the Federal Equal
Rights Amendment was ratified by both Houses of the Legis-
lature by overwhelming majorities.3

The Federal Amendment reads in pertinent part:
“Section I. Equality of rights under the law shall not be
denied or abridged by the United States or by any State
on account of sex.”

Since the wording of this amendment is virtually identical to
the Commonwealth’s amendment, we turn to the legislative his-

1. This amendment is self-executing. See generally, Erdman v. Mitchell, 207
Pa. 79, 56 A. 327 (1903), holding to be self-executing Section 25 of Art-
icle I, a section more general and far-reaching than Section 27. See also
Corso v. Corso, 120 PL.J. 183 (1972); Commonwealth v. National Gettys
burg Battlefield Tower, Inc., 8 Pa. Commonwealth Ct. 231 (1973).

2. For the few instances in which the State Courts have faced the guestion
of the construction of this amendment see Corso v. Corso, 120 P.L.J. 18
(1972); Kehl v. Kehl, 120 P.L.J. 296 (1972); Hopkins v. Blanco, et al,
224 Pa. Superior Ct. 116 (1973). See also 1971 Opinions of the Attorney
General of Pennsylvanie, Nos. 69 and 71; Opinion No. 150, 2 Pa. Bulletin
1916 (1972).

See also Frontiero v. Richardson, 411 U.S. 677 (1973) holding as in
herently suspect statutory classifications based on sex. In a concurring
opinion Justice Powell stated that “The Equal Rights Amendment, which
if adopted will resolve the subtance of this precise question....” 411
U.S. at 692. Thus_ it is apparent that enactment of the ERA_ involves, a
the miinimum, the strictest test of judicial scrutiny. '

3. The House of Representatives ratified the amendment by a vote of 1792
on May 2, 1972, and the Senate by a vote of 43-3 on September 20, 1972.
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tory of the Federal Amendment in the United States Congress
for some explanation of the meaning of both amendments.

Senate Report No. 92-689, 92nd Congress, Second Session, sub-
mitted for the majority of the Committee by Senator Birch
Bayh, discusses in some detail the intended effect of the Federal
Equal Rights Amendment:

“The general principles on which the Equal Rights
Amendment rests are simple and well understood. Es-
sentially, the Amendment requires that the Federal
Government and all state and local governments treat
each person, male and female, as an individual.

“The Equal Rights Amendment...embodies a moral
value judgment that a legal right or obligation should
not depend upon sex but upon other factors....This
judgment is rooted in the basic concern of society with
the individual to develop his own potentiality.
‘“...The circumstance, that in our present society mem-
bers of one sex are more likely to be engaged in a par-
ticular type of activity than members of the other sex,
does not authorize the Government to fix legal rights
or obligations on the basis of membership in one sex.
The law may operate by grouping individuals in terms
of existing characteristics or functions, but not through
a vast over-classification by sex.”

It is also apparent from a review of the extensive testimony
before the Senate Judiciary Committee that most individuals
who testified acknowledged that most statutory restraints on
women were both archaic and unnecessary.4

One of those who testified was Professor Thomas I. Emerson
who outlined the conceptual framework of equal rights as a con-
stitutional theory. He declared:

“The basic premise of the Equal Rights Amendment is
that sex should not be a factor in determining the legal
rights of women, or of men....Sex is an inadmissible
category by which to determine the right to a minimum
wage, the custody of children, the obligation to refrain
from taking the life of another, and so on....The fun-
damental legal principle underlying the Equal Rights
Amendment, then, is that the law must deal with the
individual attributes of a particular person, not with a
vast over-classification based upon the irrelevant fac-
tors of sex.”s

In sum, it is Emerson’s position that, “So long as the law deals
only with a characteristic found in all (or some) women but no

4. See Hearings on 8.J. Res. 61 #S.J. 231 Before The Senate Comm. on The
Judiciary, 91st Cong., Second Session (1970).
5. 116 Cong. Rec. §17646 (daily ed. Oct. 9, 1970).
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men, or in all (or some) men, but no women, it gioes not ignore
individual characteristics found in both sexes in favor of an
average based on one sex.”6

Turning to the State Athletic Commission, we note that there
are sufficient standards to guide this body in issuing licenses to
boxers or wrestlers, irrespective of sex. 4 P.S. §30.311 requires
all applicants to establish that they are:

“(a) of good moral character; (b) of good reputation;
(¢) physically fit and mentally sound; (d) skilled in
[his] profession; (e) of requisite age and experience;
and (f) not addicted to the intemporate use of alcohol
or to the use of narcotic drugs.”

Coupled with this provision, are additional powers given to the
Commission to regulate the conduct of matches or exhibitions,
the age of participants and spectators, and the weights, classes,
and rules of each sport.7 There is also a provision of the Code
requiring a physician to be in attendance at every boxing or
wrestling contest.8

Thus, a summary review of the legislation regulating profes-
sional and amateur boxing and wrestling indicates that there are
adequate safeguards to protect the safety and well-being of all
licensees. The proposition that Section 310 of the State Athletic
Code was intended to protect women is, accordingly, not a viable
one.

Apart from the above considerations of this question, we also
recognize the increased sensitivity of our society to sexual dis-
crimination and the debunking of myths concerning feminine
physical capabilities and moral sensitivities. To illustrate, in
Pittsburgh Press Employment Advertising Discrimination Ap-
peal, 4 Pa. Commonwealth Ct., 448, 462 (1972) the Court wrote
in pertinent part:

“To anyone who ever viewed women participants in a
roller derby, the argument that all women are the weak-
er sex, desirous of only the more genteel work, carries
little weight. The success of women jockeys is further
evidence of which we can take notice. It is no longer
possible to state that all women desire, or have an “in-
terest” in, any one type of classification of work. Some
women have the desire, ability, and stamina to do any
work that men can do.”

Apparently, it was upon the earlier perceptions of a women’s
role in society that Section 310 of the Athletic Code was enact-

6. Brown, Emerson, Falk & Freedman, The Equal Rights Amendment: 4
Constitutional Basis for Equal Rights for Women, 80 Yale L.J. 871, 8%
(1971).

7. See generally 4 P.S. §§30.201—30.213; 4 P.S. §§30.250—30.258.
8. 4 P.S. §30.204.
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ed. While there is no available legislative history for this Sec-
tion, the rationale for it as deduced from judicial interpretations
of similarly constructed statutes, would be to protect the health
and safety of women who, as the “weaker sex”, might be more
readily injured than men participating in this same type of con-
tact sport. Modern medical science, however, has disproved this
fiction of feminine weakness and shown that women are no more
likely than men to be injured while wrestling or boxing. The
Chairman of the Commission on Athletic Medicine for the Com-
mission of Athletic Medicine of the Pennsylvania Medical So-
ciety has written:

“...There is no physiological reason why women can-
not or should not participate in contact sports, I would
assume that laws barring women from certain pursuits
were not based on existing medical evidence, but rather
W(fre based on society’s perception of male and female
roles....”9

In view of the foregoing, it is our opinion, and you are accord-
ingly advised, that Section 310 of the State Athletic Code has
been repealed by Art. I, §27 of the Pennsylvania Constitution
so that females may be licensed as boxers and wrestlers in the
Commonwealth,

Sincerely,
Epwarp 1. STECKEL
Deputy Attorney General

IsrRAEL PACKEL
Attorney General

OFFICIAL OPINION No. 42

Civil Service— ‘Bumping” rights of furloughed civil service employes

1. Section 802 of the Civil Service Act, 71 P.S. §741.802 does not provide
“bumping” rights to furloughed employes.

2. Section 802 provides a furloughed employe with a right of return to a
previously held vacant position or to any vacant position in the same
or lower grade if he or she meets the minimum gqualifications for the
position.

3. If a furloughed employe cannot, upon furlough, exercise a right of re-
turn, he or she then has a oneyear preference for re-employment in
the same class of position in the agency in which he or she formerly
worked.

4. In addition to a preference, a furloughed employe who cannot, upon fur-
lough, exercise a right of return, is eligible for appointment to a position
of a similar class in other agencies.

9. See attached letter from William C. Grasley, M.D. to Barton Isenberg,
Deputy Attorney General, July 13, 1972, on file in Pennsylvania Depart-
ment of Justice.
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Harrisburg, Pa,
June 15, 1973

Honorable Paul J. Smith
Secretary

Department of Labor and Industry
Harrisburg, Pennsylvania

Dear Secretary Smith:

You have asked whether Section 802 of the Civil Service Act
of 1941, August 5, P.L. 752 Art. VIII, as amended, §802 (71 P.S.
§741.802) provides for “bumping” rights for employes who have
been furloughed because of a reduction in the work force of a
classified service. “Bumping” is the right of an employe to dis-
lodge employes of a lower civil service status and assume the
position of the dislodged employe.

The relevant portion of Section 802 reads as follows:

“A furloughed employe shall have the right of return
to any class and civil service status which he previously
held, provided such class is contained in the current
classification plan of the agency; or to any class and
civil service status in the same or lower grade, provid-
ed that he meets the minimum qualifications given in
the classification plan of the agency. [Provided that in
both instances there is a vacancy with the same appoint-
ing authority.] The appointing authority shall promptly
report to the director the names of employes furlough-
ed, together with the date the furlough of each is ef-
fective and the character of his service. Under the rules
a regular employe furloughed shall for a period of one
year be given preference for re-employment in the same
class of position in the department from which he was
furloughed and shall be eligible for appointment to a
position of a similar class in other agencies under this
act, provided that in case of a promotion of another em-
ploye such preference shall not be effective if it neces-
sitates furloughing such other employe.” As amended
1963, Aug. 27, P.L. 1257, §18.

Since 1951, when the bracketed words were removed by the
Legislature (Act No. 428, September 29, 1951, P.L. 1636), the
Civil Service Commission has never interpreted the above stat-
ute to include “bumping.” Since that time, the Legislature has
had an opportunity to amend the Civil Service Act and has not
seen fit to clarify the present language so as to provide for
“bumping.”1 In light of the fact that the introduction of “bump-
ing” into the furlough procedure of the Civil Service Commis-

1. It should be noted also that the title to Act 428 in no way suggests that
“bumping” was to be authorized. It would appear that such a significant
change would have been included in the title if the Legislature had, in
fact, intended to authorize “bumping.”
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sion would have dramatic consequences, dislocating large num-
bers of otherwise unaffected persons, it is our opinion that no
such procedure should be deduced from the statute if the words
do not clearly provide for such a procedure. As we analyze the
statute below, we do not think the words clearly so provide:

I. Under our analysis, the statute provides a furloughed em-
ploye with a right to return to a class or status previously held
by him provided the formerly held position still exists. In ad-
dition, the furloughed employe has a right to return to any
class or status in the same or lower grade provided he meets the
minimum qualifications for the position. The right of return can
be exercised only at the time of furlough. If there are no vac-
ancies available at that point in time the right of return cannot
be exercised and it is forever lost. The furloughed employe
must then look to the other sections of this statute for alter-
native placement.

The effect of the 1951 deletion, referred to above, was to pro-
vide for greater access by furloughed employes to vacant po-
sitions in agencies other than the one from which he was fur-
loughed, not to eliminate the need that there be a vacancy in
whatever position he might be placed. The statuts, as we con-
strue it, now provides for a right of return to the same or lower
classification as described above, in the classified service any-
where in state government.

Example: If an Administrative Assistant IV is furloughed,
and he or she was formerly a Steno III, then he or she may re-
turn to any existing vacant Steno III position in the furloughing
agency or any other agency. In addition, the furloughed Ad-
ministrative Assistant IV can return to a vacant Administrative
Assistant III, II or I position in the furloughing agency or in
another agency. Furthermore, the furloughed Administrative
Assistant IV can move to any vacant Clerk III, I or I positions
in the furloughing agency or any agency because he or she will
meet the minimum qualifications for the position.

II. If a furloughed employe is unable to exercise his right to
return he shall be given a one-year preference for the same
class of position in the department from which he was furlough-
ed. A preference is the right to be selected for a position from
among several applicants of equal qualification. The preference
given by the statute is inoperative if its application would ne-
cessitate the furloughing of another employe who is being pro-
moted to the vacancy.

Example: If a Steno IV is furloughed and at the time of fur-
lough there is no vacancy in a position of the same or lower
grade or in a position he has previously held, he cannot exercise
his right to return. Hence, at any time subsequent to his fur-
lough should a vacancy occur, he has the right to apply for any
vacant Steno IV, III, II or I position in the agency from which
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he was furloughed. If he is equally qualified with the other ap-
plicants, he will be granted a preference and the position given
to him. The furloughed employe would not be given the position
if a current employe faces furlough if he does not get the pro-
motion to the vacant Steno position.

III. The statute further provides that a furloughed employe
is eligible for appointment to a similar class in other agencies.
Eligible for appointment means that the furloughed employe
has the right to be considered along with all other applicants
for a position, without taking the civil service examination for
the similar position.

Example: A furloughed Steno IV can apply for a Steno IV,
III, II or I position in other agencies and have his name placed
automatically on the eligibility list with all other applicants.

Accordingly, we are directing the Civil Service Commission,
by copy of this opinion, to promulgate appropriate regulations
so as to provide for furlough rights under Section 802 of the
givil Service Act in accordance with the analysis contained a-

ove.
Very truly yours,
H. MARSHALL JARRETT
Deputy Attorney General
Isra®L PACKEL
Attorney General

OFFICIAL OPINION No. 43

Unemployment Compensuation Law—~Section 1001—Redevelopment authorities
—Employes covered

1. For the purpose of the Unemployment Compensation Law, Act of Septem-
ber 27, 1971 (No. 108) (43 P.S. §891, et seq.), a redevelopment authority
is a State agency.

2. As employes of a State agency, redevelopment authority employes are
provided with coverage under Section 1001 of the Unemployment Com-
pensation Law.

Harrisburg, Pa.
June 15, 1973
Honorable Paul J. Smith
Secretary
Department of Labor and Industry
Harrisburg, Pennsylvania

Dear Secretary Smith:

You have requested an opinion as to whether employes of re-
development authorities may be deemed State employes, and
receive unemployment coverage, under amendments to the Un-
employment Compensation Law, Act of September 27, 1971 (No.
108) (43 P.S. §891, et seq.). You are advised that redevelop-
ment authorities are included within the scope of the aforesaid
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amendments, and, therefore, employes of redevelopment author-
ities are State employes for purposes of the Unemployment Com-
pensation Law.

Section 1001 of the Unemployment Compensation Law (43
P.S. §891), provides:

“Notwithstanding any other provisions of this act, the
Commonwealth of Pennsylvania and all its departments,
bureaus, boards, agencies, commissions and authorities
shall be deemed to be an employer and services per-
formed in the employ of the Commonwealth and all its
departments, bureaus, boards, agencies, commissions
and authorities shall be deemed to constitute state em-
plovment subject to this act with the exceptions here-
inafter set forth in Section 1002. Except as herein pro-
vided, all other provisions of this act shall continue to
be applicable in connection herewith.”

Although neither practice nor The Administrative Code of 1929,
Act of April 9, 1929, P.L. 177, as amended (71 P.S. §51 et seq.),
suggest that redevelopment authorities are agencies or author-
ities of the Commonwealth’s Executive Department, Section
1001 speaks in unusually broad terms of agencies and author-
ities. There is no reason to strictly construe the section so as to
include within its purview only the agencies and authorities of
The Administrative Code. Statutory Construction Act of 1972,
Act of December 6, 1972, §1928(c) (No. 290). The Attorney Gen-
eral has heretofore broadly construed the new section in design-
ating employment at the Pennsvlvania State University as state
employment. Official Attornty General’s Opinion No. 132, 2 Pa,
B. 1379 (1872). See also, Official Attorney General’s Opinion No.
120, 2 Pa. B. 872 (1972).

Section 9 of the Urban Redevelopment Law, Act of May 24,
1945 P.L. 991, §9, as amended, (35 P.S. §1709) describes a re-
development authority as, “...exercising public powers of the
Commonwealth as an agency thereof, which powers shall include
all powers necessary or appropriate to carry out and effectuate
the purposes and provisions of this act. ...” This provision con-
stitutes a legislative determination that, for at least some pur-
poses, a redevelopment authority is an agency of the Common-
wealth. See, Schwartz v. Urban Redevelooment Authority of
Pittsburgh, 411 Pa. 530, 192 A. 371 (1963) (redevelopment
authority is an agency of the Commonwealth, and stands in a
fiduciary relationship to the public and to taxpayers). In ad-
dition, the Act of July 14, 1970, §1 (No. 165), as amended (72
P.S. §4051) which authorizes the removal of limits imposed up-
on rates of interest and interest costs permitted to be paid upon
bonds, obligations and indebtedness, “. . .issued by the Common-
wealth or its agencies or instrumentalities or authorities, and by
local political subdivisions or their agencies or authorities. . .,”
applies expressly to bonds, obligations and indebtedness of re-
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development authorities. (Emphasis added.) Since redevelop-
ment authorities are, by statute (35 P.S. §1704(a)) not instru-
mentalities of local political subdivisions, this act suggests a def-
inition of Commonwealth agencies or instrumentalities or au-
thorities which includes redevelopment authorities.

A further indication of the “agency” status of Pennsylvania
redevelopment authorities is their receipt from the Common-
wealth over the past several years of the bulk of the local share
contribution to redevelopment projects. In addition, insofar as
redevelopment authorities currently receive operating funds al-
most entirely from Federal and state governments, any legis-
lative intent to avoid burdening municipalities with contribu-
tions under the Unemployment Compensation Law would not be
frustrated by including redevelopment authorities within the
scope of the aforesaid amendments.

The Redevelopment Cooperation Law, Act of May 24, 1945,
P.L. 982, as amended (35 P.S. §1741, et seq.), provides, at 35 P.S.
§1746.1, that the Commonwealth may designate,

“...a redevelopment authority as its agent within the
authority’s field of operation to perform or to adminis-
ter any specified program which the Commonwealth. ..
is authorized by law to do. .. .It is the purpose and in-
tent of this section of the act to authorize the Common-
wealth. . .to do any and all things necessary or desir-
able to secure the financial aid or cooperation of the
Federal government in any of [its] operations.”

This section should not be read to mean that only redevelop-
ment authorities so designated are agencies within the scope of
Section 1001. Rather, the section indicates that the Common-
wealth may establish a closer than usual relationship with re-
development authorities for specified purposes. The Redevelop-
ment Cooperation Law is “...in addition and supplemental to
the powers conferred by any other law.” 35 P.S. §1747. The Ur-
ban Redevelopment Law, and not the Redevelopment Cooper-
ation Law, should provide the basis for determining the agency
status of redevelopment authorities.

Finally, it should be noted that the primary purpose of the
Unemployment Compensation laws is to insure employes against
loss of earnings due to termination of their employment caused
by circumstances beyond the employes’ control. The Legislature
has determined that such insurance will preserve for a period of
time buying power of the unemployed and thereby forestall deep
economic recession and, at the same time, will enable unemploy-
ed persons to retain a flow of income to make it easier for such
persons to obtain new employment. The Legislature has also de-
termined under §1001 of the Unemployment Compensation Law
(43 P.S. §891) that the same protections to the economy and
employes should be extended to employes of the State and its
agencies. The reasons for such an extension are readily under-
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standable. The State Government and its agencies are the single
largest employers in the Commonwealth. In a period of changing
public programs and State dependency on the vagaries of Fed-
eral spending programs, the risks of unemployment due to cir-
cumstances beyond the control of the public employe are sub-
stantial and the concomitant risks of damage to the economy of
the Commonwealth caused by public employe lay-offs have in-
creased. In determining that employes of redevelopment author-
ities are covered by the Unemployment Compensation Law, the
purposes of the Legislature are served and the problems caused
by loss of employment by public officials are addressed. More-
over, in view of the fact that redevelopment authorities receive
most, if not all, of their capital and operating funds from State
and Federal sources and their own project operations, the costs
of unemployment compensation will not be borne by local polit-
ical subdivisions.

Taking all these factors into account, it is our opinion, and
you are so advised, that employes of redevelocpment authorities
are to be deemed State employes within the meaning of Section
1001 of Act No. 108 (43 P.S. §891), and that they may receive
unemployment coverage under the Unemployment Compensa-
tion Law.

Sincerely yours,

Mark P. WIDoFF
Deputy Attorney General

IsraEL PACKEL
Attorrey General

OFFICIAL OPINION No. 44

Uniform Facsimile Signature of Public Officials Act-—Applicability to In-
dustrial and Commercial Development Authorities.

1. Industrial and comercial development authorities formed under the
Industrial and Commercial Development Authority Law of August 28,
1967, P.L. 251, as amended, 75 P.8. §371 et seg., do not have to comply
with the Uniform Facsimile Signature of Public Officials Act of July 25,
1961, P.L. 849, as amended, 65 P.S. §301 ef seq.

2. The duties of the Secretary of the Commonwealth under the Uniform
Facsimile Signature of Public Officials Act are simply to accept for filing
those certifications sent to the Secretary by those autlorized to do so.

Harrisburg, Pa.
June 18, 1973
Honorable C. DeLores Tucker
Secretary of the Commonwealth
Harrisburg, Pennsylvania

Dear Secretary Tucker:

The question has arisen regarding your duties under the Uni-
form Facsimile Signature of Public Officials Act of July 25, 1961,
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P.L. 849, as amended, 65 P.S. §301 et seq. (hereinafter, “Uni-
form Act”). Section 2 of this Act, 65 P.S. §302 provides:
of Commonwealth his manual signature certified by
“Any authorized officer, after filing with the Secretary
him under oath, may execute or cause to be executed
with a facsimile signature in lieu of his manual sig-
nature:
“(a) Any public security, provided that at least one
signature required or permitted to be placed thereon

shall be manually subscribed, and

“(b) Any instrument of payment.

“Upon compliance with this Act by the authorized of-
ficer, this facsimile signature has the same legal effect
as his manual signature.”

It is our opinion, and you are so advised, that your duties
under this Act are simply to accept for filing those certifications
sent to you by those authorized to do so under the Uniform Act.

The question has been further presented as to whether those
bodies which are elsewhere authorized to use facsimile signa-

tures on bonds are required to file with you under the Uniform
Act.

Specifically, the question has been raised with respect to indus-
trial and commercial development authorities formed under the
Industrial and Commercial Development Authority Law of Aug-
ust 23, 1967, P.L. 251, as amended, 73 P.S. §371 et seq. (herein-
after, “Authority Law”). Section 7(b) of the Authority Law,
73 P.S. §377(b), states that the board of any authority shall
authorize the issuance of bonds by resolution and gives the
board wide discretion in the types of bonds which may be is-
sued. It then provides:

“The bonds shall be signed by or shall bear the facsim-
ile signature of such officers as the authority shall de-
termine, and coupon bonds shall have attached thereto
interest coupons bearing the facsimile signature of the
treasurer of the authority, all as may be prescribed in
such resolution or resolutions. Any such bonds may be
issued and delivered, notwithstanding that one or more
of the officers signing such bonds or the treasurer whose
facsimile signature shall be upon the coupon, shall have
ceased to be such officer or officers at the time when
such bonds shall actually be delivered.”

The above specific provision in the Authority Law is inclu-
sive and self-contained and does not require such authorities ad-
ditionally to comply with the Uniform Act before they may use
facsimile signatures on their bonds.

In our opinion, the purpose of the Uniform Act was simply to
clarify or affirm the common law power of public officials to use
facsimile signatures, 80 C.J.S., Signatures, §7..The filing re-
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quirement is only applicable where facsimile signatures are not
otherwise authorized by specific statutes.

Accordingly, where, as in the case of the Authority Law, the
authorized officers are specifically given that authority, we per-
ceive no legislative requirement for the additional compliance
with the Uniform Act.

Sincerely,

GERALD GORNISH

Deputy Attorney General
IsraEL PACKEL

Attorney General

OFFICIAL OPINION No. 45

Act 117 of 1972—Pennsylvania Turnpike Commission—Rights-of-way.

1. Realty owned or leased by the Turnpike Commission, the State Public
School Building Authority and the General State Authority shall be in-
cluded in the inventory of Commonwealth property under 71 P.S. §1661.11.

2. Land designated for highway use which is owned by the Turnpike Com-
mission either in fee simple or by easement shall not be inventoried
under Act 117 of 1972.

3. The Turnpike Commission’s judgment on real estate classification as
rights-of-way or vacant surplus land is conclusive for purposcs of con-
ducting the inventory under Aect 117 of 1972.

Harrisburg, Pa.
July 2, 1973
Honorable Frank C. Hilton
Secretary
Department of Property and Supplies
Harrisburg, Pennsylvania

Dear Secretary Hilton:

Receipt is acknowledged of your request for our opinion re-
garding the inclusion of real property owned by the Turnpike
Commission, the State Public School Building Authority, and
the General State Authority in the inventory of Commonwealth
property pursuant to 71 P.S. §1661.11. It is our opinion and you
are hereby advised that reality owned or leased by the Turnpike
Commission, the State Public School Building Authority, and
the General State Authority shall be included in the inventory
with the exception of rights-of-way owned by the Commission,
either by fee simple or easement.

~ 71 P.S. §1661.11 designates the nature of the property to be
Inventoried by the Department of Property and Supplies:

“The Department of Property and Supplies shall pre-
pare a complete inventory of all State-owned or State-
leased real property (other than highway rights-of-
way)....”
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As indicated in the title of the act, the purpose of conducting
the inventory is to enable the Legislature to consider the fea-
sibility of a payment-in-lieu-of taxes program for the benefit of
local units of government which lose tax revenue because of
State-owned tax-exempt property. The accuracy of including or
excluding Commonwealth property becomes highly relevant for
determining the amount of a grant which local units of govern-
ment might receive based upon information supplied in the in-
ventory. Consequently, where there is presented a question of
exclusion or inclusion of specific portions of properties, the stat-
utory scheme indicates a preference for inclusion rather than
exclusion so the Legislature can be guided by such information
to the fullest degree possible in considering the desirability of
a payment-in-lieu-of-taxes program for the benefit of local units
of government,

With this understanding of the purpose for conducting the in-
ventory of “...all State-owned or State-leased real property...,"
the question of including or excluding the realty of the Turn-
pike Commission, the State Public School Building Authority,
and the General State Authority can be addressed. The Turnpike
Commission,! the State Public School Building Authoritly,2 and
the General State Authority3 are all agencies of the Common-
wealth and perform vital governmental functions. Given their
status as agencies of Commonwealth performing statewide
governmental functions, and given the general mandate to in-
clude all State-owned or State-leased real property, it is con-
cluded that realty owned or leased by the Turnpike Commission,
the State Public School Building Authority, and the General
State Authority shall be inventoried under 71 P.S. §1661.11. It
is noted, however, that caution should be exercised to prevent
inventorying of property twice in instances where the General
State Authority owns buildings which it leases to other State
agencies.

71 P.S. §1661.11 affirmatively excludes “highway rights-of-
way” from the inventory. Though the term “rights-of-way”
technically means an easement or servitude of passage, in ordin-
ary parlance, it refers to the strip of land over which the road
way runs as a servitude of passage. Brightwell v. International
Great Northern Railroad Co., 41 S.W. 2d 319, 322 (Tex. 1931);
Knox v. Louisiana Railway and Navigation Co., 157 La. 602, 102
So. 685 (1926). Given this definition of “rights-of-way” as the
land itself, it is concluded that the Legislature intended that all
highways either in fee simple or by easement, be excluded from
’i}églclcimmonwealth’s real property inventory under 71 P.S. §

1. Pennsylvaniq Turnpike Commission . Smith, 350 Pa. 355 (1944)
2. HKlne v. State Public School Building Authority, 78 Dauph. 121 (1962)

3. Mariunelli v. General State Authority, 354 Pa. 515 (1946)
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The only remaining question concerns the proper manner of
classifying realty owned by the Commission. The Commission
has placed its real property in two categories: 1) rights-of-way;
and 2) vacant surplus land. Question is raised concerning the
scope of the Department’s statutory obligation to determine
whether or not such categories actually reflect actual or potent-
ial usage of the land.

Under 71 P.S. §1661.11, the Department is charged with the
duty of inventorying all real estate except the highway rights-
of-way. The Turnpike Commission possesses the statutory
authority for determining highway routes, relocations, recon-
struction, and restoration. 36 P.S. §§652d, 652.6, 653e, 655.5,
658.6, 660.6, 666.6, 667.6, 668.6, and 669.9. Given such discretion-
ary authority to determine road situs, both actual and anticipat-
ed, it is concluded that the Commission’s judgment on real estate
classification as rights-of-way or vacant suplus land is conclusive
for purposes of conducting the inventory under 71 P.S. §1661.11.
It is noted that the Turnpike Commission owns buildings and
structures which are technically part of the highway rights-of-
way but are, in fact, the situs of such physical edifices. Such
realty cannot by any definition fall within the category of high-
way rights-of-way and the Department should obtain from the
Turnpike Commission descriptions of all such buildings and
structures in order to include such edifices in the inventory in
order to accurately reflect ownership on the part of the Com-
monwealth of such realty.

In summation, it is concluded that 1) the realty of the Turn-
pike Commission, the State Public School Building Authority,
and the General State Authority be inventoried; 2) highway
rights-of-way, either in fee simple or by easement, are expressly
excluded under the term of 71 P.S. §1661.11; and 3) the De-
partment inventory the Turnpike Commission’s real property as
categorized by the Commission with the exception of buildings
and structures owned by the Commission which must be in-
ventoried.

Sincerely yours,

Ricuarp J. ORLOSKI
Deputy Attorney General
IsraEL PACKEL

Attorney General

OFFICIAL OPINION No. 46

Tazation—Tentative tax returns—Penalties—Taz Reform Code of 1971
1. Opinion of March 17, 1971 (unpublished) affirmed.

2. The Auditor General and Department of Revenue and the Board of Fi-
nance and Revenue may, consistently with the Opinion of March 17, 1971,
remit penalties assessed under Act No. 69 of 1970, 72 P.S. §3385, for
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failure to compute tentative tax returns due under the Tax Reform Code
of 1971 prior to September 9, 1971 in accordance with Bulleiin 73 of the
Department of Revenue, whero the failure to do so was caused by con-
fusion or lack of knowledge by the taxpayer.

Harrisburg, Pa.
July 3, 1973
Honorable Robert P. Casey
Auditor General
Harrisburg, Pennsylvania
and
Honorable Robert P. Kane
Secretary

Department of Revenue
Harrisburg, Pennsylvania

Dear General Casey and Secretary Kane:

A question has arisen regarding the effect of the opinion of
this office of March 17, 1971, on penalties assessed for under-
statement of tentative tax. In this opinion, a copy of which is
attached, Attorney General Creamer advised that the Department
of Revenue might properly require taxpayers to compute the
90% tentative tax for 1971 under Act No. 69 of 1970, 72 P.S.
§3385, by adding to the 1970 tax base any exemptions or deduc-
tions enjoyed in 1970 which were eliminated by the Tax Reform
Code of 1971, which has been enacted on March 4, 1971 by Act
No. 2 of 1971, 72 P.S. §7101, et seq.

Following this opinion, the Department of Revenue issued
Bulletin F-73 which was sent to all corporate taxpayers, advis-
ing them of this advice and requiring them to disregard the
manufacturing exemption and deduction for Pennsylvania cor-
porate taxes paid in 1970 in filing their tentative reports for the
year 1971. Most taxpayers complied with this requirement, but
many did not, apparently because of the confusion attendant the
recent passage of the Tax Reform Code of 1971 and the short
time between dissemination of information about this new act
by the Department of Revenue and the time for filing the tenta-
tive returns.

At the time the cpinion was written on March 17, 1971, the
Tax Reform Code of 1971 provided in Section 403(b), 72 P.S.
§7403(b), that each taxpayer was required on or before April
30, 1971 to transmit an additional tentative report and make pay-
ment pursuant to the provisions of Act No. 69 of 1970. There-
after, on September 9, 1971, by Act No. 105 of 1971, Section
403 (b) was amended to read:

“For the purpose of ascertaining the amount of tax pay-
able under this article for the taxable year 1971, and
each taxable year thereafter, it shall be the duty of
every corporation liable to pay tax under this article,
on or before April 30, 1971, and on or before the end
of the fourth month after the close of its previous fiscal
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year for fiscal year taxpayers, and each year thereafter,
to transmit in like form and manner an additional ten-
tative report and make payment pursuant to the pro-
visions of the act of March 16, 1970, P.L. 180: Provid-
ed, That in making such report and payment for the
calendar year 1971 and each year thereafter and for
fiscal years commencing during the calendar year 1971,
and each year thereafter the tax base from the immedi-
ate prior year, upon which the tentative tax compu-
tation is to be made under said act of March 16, 1970
(P.L. 180), shall be computed as if the tax base for such
immediate prior year had been determined under the
applic)able provisions of the act of March 4, 1971 (Act
No. 2).”

It is clear from the proviso that the Legislature clarified the
Tax Reform Code of 1971 to conform with our opinion of March
17, 1971 construing Act No. 69 of 1970. That Act, 72 P.S. §3385,
was also amended on November 12, 1971 by Act No. 142 of 1971
in a manner not pertinent to the question here involved.

The question has now arisen regarding the additional tax or
penalty levied by Act No. 69 of 1970 for tentative tax under-
statement where such understatement was caused by failure of
taxpayers to account for the elimination of the manufacturing
exemption or to add back certain tax preference items. We note,
parenthetically, that the additional tax was held by Attorney
General Sennett to be a penalty, and thus strictly construed, by
his opinion of May 25, 1970. It has been suggested that if our
opinion was correct, then no relief from the penalty may be
given either by your departments or by the Board of Finance
and Revenue. It has alternatively been suggested that our opinion
was incorrect in that it required a legisiative act to reach the
decision we had made.

Turning to the second of these suggestions, we believe that
our opinion of March 17, 1971 was correct. Significantly, the
Legislature did not amend the Act which was construed in that
opinion (Act No. 69 of 1970), but rather a different Act (Act
No. 2 of 1871). This shows that the Legislature was not changing
the law, but bringing the Tax Reform Code into harmony with
Act No. 69 of 1970 as construed by this office.

If it was unclear from our opinion, it was clear on September
9, 1971 when the Legislature passed Act No. 105 of 1971 that the
construction placed on Act No. 69 of 1970 was correct and that
taxpayers thereafter were bound to compute their tentative tax
“as if the tax base for such immediate prior year had been de-
termined under the applicable provisions of the Act of March
4, 1971 (Act No. 2).” Prior to September 9, 1971, however, the
dissemination of information, although conscientiously made by
the Department of Revenue may not have reached all taxpayers
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and may have confused others, especially those who had already
filed their tentative tax returns.

Accordingly, in answer to the first suggestion, since prior to
that time there may have been confusion or lack of knowledge
by taxpayers, you are hereby advised that we would not deem
it a violation of or contrary to the opinion of March 17, 1971 for
your departments or the Board of Finance and Revenue to re-
mit the additional tax in cases of confusion or lack of know-
ledge under the provisions of Sections 503 and 1103 of the Fiscal
Code, 72 P.S. §§503, 1103. While our opinion authorized you to
require a certain method of filing tentative returns, it did not
mean that the good faith, failure of a taxpayer to do so based on
mistake or lack of knowledge must inexorably give rise to a pen-
alty for understatement.

I am sending copies of this opinion to the other members of
the Board of Finance and Revenue for their information.

Sincerely yours,

GERALD GORNISH

Deputy Atiorney General
IsraEL PackeEL

Attorney General

* ok k%

March 17, 1971

Honorable Robert P. Kane
Secretary

Department of Revenue
Harrisburg, Pennsylvania

ear Secretary Kane:

We have your request to be advised as to whether the re-
moval of certain tax exemptions by the “Tax Reform Code of
1971” is to be considered in determining the base for the ten-
11:%1:117871:03}( payment required under Act No. 69, approved March

A review of the pertinent language in Act No. 69 indicates
that the changes in the tax base for 1971 must be considered in
determining the amount of the ninety per cent tentative tax for
1971. Act No. 69 provides that the taxpayers “shall pay on ac-
count pf the tax due for the current year (i.e., 1971) not less
than ninety per cent of the amount of said tax (i.e., for 1971).}
The foregoing language clearly requires the taxpayer to pay
ninety per cent of the 1971 tax as the tentative payment.

The remaining language of Act No. 69 does not effectively
change this conclusion. Act No. 69 then states “the said amount
(of the tax for 1971) to be computed by applying the current
tax rate (for 1971) to ninety per cent of such tax base from the
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immediate prior year (i.e., 1970) as may be applicable with re-
spect to the tax being reported (for 1971).”

The foregoing language expressly limits the use of the 1970
tax base to that portion which is applicable regarding the 1971
tax. Since the “Tax Reform Code of 1971” eliminated certain
exemptions, e.g., the manufacturer’s exemption, such an exemp-
?5'?1 would not be part of the 1970 base applicable to tax year

Accordingly, you are advised that the Department of Revenue
may properly require taxpayers to compute the ninety per cent
tentative tax for 1971 under Act No. 69 by using the 1970 tax
base without subtracting therefrom any exemptions enjoyed in
ig:;(l) ,\,;vhich have been eliminated by the “Tax Reform Code of

Sincerely,
J. SuANE CREAMER
Attorney General

OFFICIAL OFINION No. 47

Human Relations Commmission—~Scx discrimination—Employment related
classified advertising.

1. Pittsburgh Press Employment Advertising Discrimination Appeal, 4 Pa.

Commonwealth Ct. 448, 287 A. 2d 161 4 FEP Cases 325 (1972), aff'd__.

U.s. 93 S. Ct. 2553 (June 21, 1973), is binding precedent
for interpretation of the Pennsylvania Human Relations Act, 43 P.S.
§951, et seq.

(-]

Segregation by sex of employment related classified advertising is a vio-

lation of state law.

3. A newspaper which publishes discriminatory advertising is subject to
the same legal sanctions applicable against any other party who violates
the Human Relations Act.

4. A newspaper may not limit its legal liability for publishing discriminatory

advertisements by prominently displaying on a daily basis a statement

disavowing discriminatory intent and informing job seekers that they

have a right to non-discriminatory treatment under state, federal and/or
local laws.

Harrisburg, Pa.

July 6, 1973

Mr. Homer C. Floyd
Executive Director

Human Relations Commission
Harrisburg, Pennsylvania

Dear Mr. Floyd:

You have requested our opinion as to the legality of the seg-
regation by sex of employment-related classified advertising in
newspapers published in Pennsylvania in light of the