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OFFICIAL OPINION No. 1 

Teachers-Tenure-Public School Code-School districts. 
1. In order for a teacher to become eligible for tenure, one of the conditions 

that he or she must satisfy is that he or she must serve two years in 
one particular school district. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
January 8, 1973 

In reference to your memo of November 7, 1972, in which you 
inquired as to whether a teacher in our public schools must 
serve two years in one particular school district or two years in 
one or more school districts in order to be eligible for tenure, you 
are advised that the applicable provisions of the Public School 
Code relating to tenure make it necessary for a teacher to serve 
two years in one particular school district in order to be eligible 
for tenure. 

Section 1121 of the School Code provides that: 
"Each board of school directors shall hereafter enter 
into contracts, in writing, with each professional em­
ploye who has satisfactorily completed two ( 2) years 
of service in any school district of this Common­
wealth." Act of March 10, 1949, P.L. 30, Art. XI, §1121, 
as amended; 24 P.S. §11-1121. 

In order to determine the meaning of "professional employe" 
as used in Section 1121 of the School Code, it is necessary that 
Section 1121 be read in connection with Section 1108 of the 
School Code, which provides that: 

"A temporary professional employe whose work has 
been certified by the district superintendent to the sec­
retary of the school district, during the last four ( 4) 
months of the second year of such service, as being sat­
isfactory shall thereafter be a "professional employe" 
within the meaning of this article. The attainment of 
this status shall be recorded in the records of the board 
and written notification thereof shall be sent also to 
the employe. The employe shall then be tendered forth­
with a regular contract of employment as provided for 
professional employes. No professional employe who 
has attained tenure status in any school district of this 
Commonwealth shall thereafter be required to serve 
as a temporary professional employe before being ten­
dered such a contract when employed by any other part 
of the public school system of the Commonwealth." 
Act of March 10, 1949., P.L. 30, Art. XI, §1108, as a­
mended, 24 P.S., §11-1108 (Emphasis added). 
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It is clear from reading Section 1108 of the School Code that 
the only lawful way for a "temporary professional emplc;>ye" to 
attain the status of a "professional employe" is by serv~ng for 
two years in a particular school district and then b~ havmg the 
district superintendent to the secretary of that particular school 
district certify his or her work during the last four mon~hs of 
the two years in which he or she served with the particular 
school district. 

While there are no cases directly on point, there is dicta. in 
Ralson v. Derry Tp. School District, 363 Pa. 58 ( 1949), which 
indicates that the conclusions set forth above are correct. In 
that case, appellant was elected as a principal on August 11, 
1947, in the defendant school district and on August 14, 1947, he 
signed a Teachers' Tenure Contract with the defendant school 
district. On June 14, 1948, his employment was terminated by 
the school district. Appellant contended that he was entitled to 
the protection of the Tenure Act and could be dismissed only 
for cause. The Supreme Court of Pennsylvania decided that he 
was only a temporary professional employe and was not entitled 
to the protection of the Tenure Act since he had not fulfilled the 
conditions necessary for tenure eligibility. The Court stated 
that tenure was: 

" .... not to be granted to a new entrant until he has 
served a probationary period of two years of satisfac­
tory service in the district .... " ( 363 Pa. at p. 62) 
(Emphasis added) 

Accordingly, we conclude that in order for a teacher to be­
come eligible for tenure, one of the conditions that he or she 
must satisfy is that he or she must serve for two years in one 
particular school district. 

Sincerely yours, 
LILLIAN B. GASKIN 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 2 

State. Colleges-E stablishnient of religion-Accommodations for meet ings of 
r el i gw us groups 

1. State college facilities may be provided for religious purposes only on a 
disinterested and equitable basis. 

2. The use of St.ate college facilities for religious activities is not in vio· 
lation of the Establishment of Religion Clause of the United States Con­
stitution when r ea sonable accommodations are provided at reasonable 
times which do not interfere with the regular activities of the college· 
when a ll groups r equesting the use of the facilities are given equal acces~ 
t hereto ; when the users are members of the college community· and 
when payment is made for exceptional expense incurred by the c~llege 
in providing these facilities. 
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3. Governmental interrelationships with religion must have a primary effect 
that neither advances nor inhibits religion. 

4. Permissible and impermissible interrelationships between church and 
State can only be determined on a case-by-case basis. 

Honorable John C. Pittenger 
Secretary · 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
January 15, 1973 

You have asked our office for a determination concerning whe­
ther it is permissible to allow students, faculty or staff to hold 
organized religious activities on State college campuses. You are 
advised that such activity is lawful subject to the limitations 
contained herein. 

INTRODUCTION 
At the present time, the State colleges of the Commonwealth 

follow a rather uniform policy of not permitting organized re­
ligious activities of any kind by anybody on State college cam­
puses. The resulting incovenience and even hardship to students 
attending those institutions who wish to worship are obvious and 
have been raised again and again by students, professors, and 
administrators. Most recently, inquiries have been received from 
or concerns expressed by Clarion, Lock Haven, Bloomsburg, and 
East Stroudsburg. At Bloomsburg, for example, there are 2,000 
Roman Catholic students, many of whom do not wish to worship 
downtown, because, among other things, they wish the services 
to reflect their needs and their views rather than those of the 
older adult community in town. 

But there are more substantial difficulties. Of the fourteen 
State colleges in the Commonwealth, many are in the deepest ru­
ral area of the State, where only a small number or denomina­
tional institutions are represented and where long distances must 
be traveled to reach certain churches and/ or clerics. Public tran­
sportation is, for the most part, non-existent and private trans­
portation unavailable for many. While many students and fac­
ulty live and work on campus and find that the campus com­
munity provides for many of their needs, they find they must 
look elsewhere at sometimes great cost and inconvenience to sat­
isfy their spiritual needs. In addition, some students may even be 
faced with the prospect of violating their religion, if they wish 
to attend religious services long distances away from the college 
campus. Consider, for example, the situation of the Orthodox 
Jew who may not travel on the Sabbath or Holy Days except on 
foot and not past the town limits. He must either pray alone in 
his room or violate a stricture of his faith. 

While other examples may be provided, it is obvious that the 
present policy of the State colleges imposes substantial hardship 



4 OPINIONS OF THE ATTORNEY GENERAL 

on many students and faculty, and may even b_e unconstitution~ 
as violative of the First Amendment of the Umted States C~ms~i­
tution. As Justice Brennan noted in the case of School District 
v. Schempp, 374 U.S. 203, 296 ( 1963) : 

"There are certain practices, conceivably violative. of 
the Establishment Clause, the striking down o~ wh1_ch 
might seriously interfere with certain religious _ll?erties 
also protected by the First Amendment. ~rov1s10n for 
churches and chaplains at military establishments for 
those in the armed services may afford one such exam­
ple. The like provision by state and federal govern­
ments for chaplains in penal institutions may afford an­
other example. It is argued that such provisions may be 
assumed to contravene the Establishment Clause, yet 
be sustained on constitutional grounds as necessary to 
secure to the members of the Armed Forces and pri­
soners those rights of worship guaranteed under the 
Free Exercise Clause." 

We conclude below that we need not reach the issue raised by 
Justice Brennan of whether the present policy at our State col­
leges violates the "Free Exercise Clause,'' because there is no 
statutory or constitutional requirement forbidding religious act­
ivities by students, faculty, or staff at reasonable times and sub­
ject to the guidelines set forth below. 

IS IT A VIOLATION OF THE CONSTITUTION OR LAWS 
OF THE UNITED STATES OR OF PENNSYLVANIA TO AL­
LOW ORGANIZED RELIGIOUS ACTIVITY BY STUDENTS, 
FACULTY, OR STAFF ON OUR STATE COLLEGE CAMPUS­
ES? 

The Pennsylvania Constitution and the U.S. Constitution have 
clauses relating to the establishment and free exercise of reli­
gion. The First Amendment to the United States Constitution, 
made applicable to the states by the Fourteenth, Murdock v. 
Pennsylvania, 319 U.S. 105 (1943), commands that "Congress 
shall make no law respecting the establishment of religion or pro­
hibiting the free exercise thereof. ... " Chief Justice Burger 
noted in his majority opinion in Walz v. Tax Commission, 397 
U.S. 664 (1970), that since both the establishment and free ex­
ercise clause are cast in absolute terms. "[t]he Court has strug­
gled to find a neutral course between the two Religion Clauses ... 
either of which, if explained to a logical extreme, would tend 
to clash with the other." Id., at 668. 

"The course of constitutional neutrality,'' the Chief Justice 
continued, "cannot be an absolutely straight line; rigidity could 
well defeat the basic purpose of these provisions, which is to 
insure that no religion be sponsored or favored, none command­
ed and none inhibited." The Chief Justice then stated the general 
principle deducible from the First Amendment, incorporating 
much of what has been said by the Court in previous cases: 
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"[T]hat we will not tolerate either governmentally 
established religion or governmental interference with 
religion. Short of those expressly proscribed govern­
mental acts there is room for play in the joints pro­
ductive of a benevolent neutrality which will permit 
religious exercise to exsist without sponsorship and 
without interference." Id., at 669 (Emphasis supplied.) 

Chief Justice Burger went on to say: 

"Each value judgment under the Religion Clauses must 
therefore turn on whether particular acts in question 
are intended to establish or interfere with religious be­
liefs and practices or have the effect of doing so. Adher­
ence to the policy of neutrality that derives from an 
accommodation of the Establishment and Free Exercise 
Clauses has prevented the kind of involvement that 
would tip the balance toward government control of 
churches or governmental restraint on religious prac­
tice." Id., at 669. 

5 

It is clear from the language of the Walz decision that by re­
fusing to adopt a literal interpretation of the religious clauses 
of the First Amendment, which w ould have precluded any inter­
relationship between church and State, the Court acknowledged 
that the two clauses are interdependent and therefore require 
some nexus. Only on a case-by-case basis can the line between 
permissible and impermissible governmental action be distin­
guished. Accordingly, any general principles which the Court 
has formulated in this area were developed in a whole series of 
cases. Any attempted extraction of isolated language within a 
single opinion can lead to confusion and misunderstanding of 
of the findings of the Supreme Court in subsequent cases. Mr. 
Chief Justice Burger recognized the danger of possible contra­
dictions when he stated in Walz that: 

"The considerable internal inconsistency in the opinions 
of the Court derives from what, in retrospect, may have 
been too sweeping utterances on aspects of the [Relig­
ion] Clauses that seemed clear in r elation to the part­
icular cases but have limited meaning as general princi­
ples." Id., at 668. 

The hazard of placing too much weight on a few words or 
phrases of the Court was emphasized ~y Chief Justice Burger. 
He cited Everson v. Board of Education ,330 U.S. 1 (1947 ), 
where Justice Black writing for the majority said that the 
First Amendment "means at least this: Neither a state nor the 
Federal Government can .... pass laws which and one r eligion, 
aid all religions, or prefer one r eligion over another." The act­
ual result in Everson was the upholding of a form of Assistance 
to church-sponsored parochial schools (reimbursement of bus 
fares) . This was also true in a later decision in which the Court 
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upheld the loaning of textbooks to children in paro.chial schools 
through the use of public funds. Board of Education v. All~n, 
392 U.S. 236 ( 1968). See also Nebraska State Board of Education 
v. School District of Hartington. , U .S. , 93 S. Ct. 
220 (1972) . 

It can thus be seen that the United States Supreme Court has 
left a gray area between the extremes of the two religion clauses 
of the First Amendment in which some forms of "aid" will 
be upheld and others will not. Since the .court determined. t~at 
the two clauses may overlap, it has fashioned a test for ~1stm­
guishing between forbidden involvements ~f the S tate with re­
ligion and those contacts which the Establishment Clause per­
mits. "The test may be stated as follows: What are the purpose 
and the primary effect of the enactment? If either is the ad­
vancement or inhibition of religion then the enactment exceeds 
the scope of legislative power or is circumscribed by the Con­
stitution. That is to say that to withstand the strictures of the 
Establishment Clause there must be a secular legislative purpose 
and a primary effect that neither advances nor inhibits reli­
gion." School District v . Schempp, 374 U .S. 203, 222 ( 1963 ); 
Everson v. Board of Education, 330 U.S. 1 ( 194 7). 

Keeping this test in mind, it is clear that the use of State col­
lege facilities by students, faculty, or staff for religious activities 
at the State colleges is not in violation of the Establishment 
Clause when reasonable accommodations are provided at reason­
able times which do not interfere with the regular activities of 
the college; when all groups requesting the use of the facilities 
are given equal access thereto; when users are members of the 
college community; and when payment is made for exceptional 
expense incurred by the college in providing these facilities. To 
make college facilities available for religious activities is not 
establishment of religion but rather the "benevolent neutrality" 
spoken of in the Walz decision, because by merely providing a 
facility for any and all wishing to worship in any way they wish, 
the State is neither establishing nor inhibiting religion. We must 
stress, of course, that anything more than the mere provision of 
physical facilities for worship on a disinterested and equitable 
basis might very well tip the delicate balance of interests toward 
an unconstitutional Establishment of Religion. 

It has been argued that the Pennsylvania Supreme Court 
cases of Bender v. Streabich, 182 Pa. 251 ( 1897) , and Hysong v. 
School District of Gallitzin Borough, 164 Pa. 629 ( 1894) require 
a different conclusion, but it is clear that this is not so.' Both of 
thes~ cases held .th~t school directors had n~ authority to p ermit 
~ubhc school bwldmgs to be used for sectarian religious instruc­
tion or for other than school purposes. These decisions were 
based upon a construction of what is now the Act of March 10 
1949, P . L. 30 Act VII, as amended (24 P .S. §7-775 ) . ' 
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"§7-775. Use o~ school buildings for other purposes; ar­
rangements with city, borough, or township 
"1:he board of school directors of any district may per­
mit the use of its school grounds and buildings for so­
cial, recreation, and other proper purposes, under such 
rules and regulations as the board may adopt. The board 
shall make such arrangements with any city, borough, 
or t<;>wnship authorities for the improvement, care, pro­
tection, and maintenance of school buildings and 
grounds for school, park, play, or other recreation pur­
poses, as it may see proper. Any board of school direc­
tors may make such arrangements as it may see proper 
with any officials or individuals for the temporary use 
of school property for schools, playgrounds, social, rec­
reation, or other proper educational purposes, primaries 
and elections, and may permit the use of any school 
building for holding official meetings of the governing 
authorities of corporate or politic, governmental or 
quasi-governmental bodies, created by authority of any 
act of Assembly. The use thereof shall not interfere 
with school programs and shall be subject to reasonable 
rules and regulations adopted by the board of school 
directors . . . . " 

7 

That statute clearly deals only with school buildings that belong 
to a school district and not with the buildings at State colleges. 

One of the legislative reasons in making such a distinction 
might very well have been that, as the cases have indicated, the 
State must be especially careful when providing religious ac­
tivities for impressionable young children, whereas the same 
considerations do not apply to young adults, who are more able 
to defend and protect their own religious views. 

But there is another more fundamental reason for the distinc­
tion. Students at a State college are in an atmosphere where the 
State is, to a degree, organizing the intellectual and social life of 
the community. For four years, students spend a large part of 
their working and leisure hours on the State college campus. To 
put it another way, the State college campus is the community, 
whereas the public school is only a small part of the larger com­
munity of the public school pupil and his parents. It is proper 
for the State, in the former situation, to provide for voluntary 
student religious activity to avoid imposing a serious burden on 
religious exercise and to provide a full opportunity for commun­
ity life. See Katz, Freedom of Religion and State Neutrality, 20 
Chicago L. Rev. 426. 

CONCLUSION 
For the reasons set forth above, and subject to the limitations 

expressed above, it is our opinion, and you are so advised, that 
reasonable accommodation for student, faculty and staff religious 
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worship, at reasonable hours, on a stri~tly 1?"~utral basis, may 
be provided at the State colleges and umvers1ties. 

Sincerely Yours, 
MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 3 

School d i str icts-Com pu lsory school attenclancc-First Amendments r i ghts--­
Freedoin of R el i gion-Amish chi ldr en . 

1. Tlle Department of Education must consider it constitutional to compel 
Am ish children wh o have completed the eighth grade, to fulfill the statu­
tory r equirement of compulsory school attendance since Pennsylvania pro­
vides an alternative to formal public and private schools in the form of 
the Amish Operated School, which does not appear to impinge on the 
r ight of Amish children to freely exercise their religion. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 

Dear Secretary Pittenger: 

Harrisburg, Pa. 
January 15, 1973 

You have inquired as to whether you must consider it uncon­
stitutional, under the standards set forth in Wisconsin v. Yoder, 
92 S. Ct. 1526 ( 1972), for the Pennsylvania Department of Ed­
ucation to compel Amish childern who have completed the eighth 
grade, to satisfy the statutory requirement of compulsory school 
attendance (24 P.S. §1327) by attending either: 1) a public 
school or 2) a private school or 3) an Amish Operated School as 
provided for in the "Policy for Operation of Home and Farm Pro­
jects in Church Organized Day Schools,'' Commonwealth of 
Pennsylvania, Department of Public Instruction, January 15, 
1956, Harrisburg, P ennsylvania. 

I point out preliminarily that the final arbiter as to uncon­
stitutionality of a statute is the judiciary. As Attorney General 
it is my duty to advise administrative and executive offices 
whether in the preformance of their duties they should treat a 
statute as unconstitutional. If a governing decision or the nature 
of the statute makes it manifest that the statute is unconstitu­
tional, it is my duty to indicate that the statute is to be disre­
garded. Absent clear unconstitutionality, it is your duty and my 
duty to give effect to a statute. Particularly appropriate to your 
present inquiry is the point that this office, unlike a court nor­
m ally cannot go into specific instances which, because of special 
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circumstances, might make the application of a statute in that 
case unconstitutional. 

On the basis of Wisconsin v. Yoder, Pennsylvania can compel 
Amish childern to satisfy the statutory requirement of compul­
sory school attendance since Pennsylvania provides an alter­
native to formal public and private schools in the form of the 
Amish Operated School, which, unlike formal private and public 
schools, does not impinge on the right of the Amish children to 
freely exercise their religion. The Court in Wisconsin v. Yoder, 
decided that a state cannot compel an Amish child to attend a 
formal public or private school after the child has completed the 
eighth grade, since to compel an Amish child to do so would 
gravely endanger the free exercise of his religious beliefs. How­
ever, the Court went on to say that a state can "promulgate 
reasonable standards that, while not impairing the free exercise 
of religion, provide for continuing agricultural vocational edu­
cation under parental and church guidance by the old order 
Amish or others similarily situated." 92 S. Ct. 1526, 1543 ( 1972). 
Furthermore, in footnotes 3 and 23 of the decision ( 92 S. Ct. 
1526, 1530, 1543, (1972)), the Court commented favorably on 
the Pennsylvania Amish Operated School program which sug­
gests that this plan is constitutional and is to be recommended. 
Under the Amish Operated School Program, pupils who have 
completed the eighth grade are enrolled in an Amish Operated 
School where they satisfy the requirement of compulsory school 
attendance by taking instruction in English, mathematics, health, 
and social studies and by doing directed projects in agricultural 
and homemaking on the farm or in the farm home. 

I reiterate the point made earlier . It may well be that there 
are certain other circumstances where it might be contended 
that the application of the statute is unconstitutional. Since 
these circumstances are not presented for review in this opinion 
we must withold comment on any action the Department of Ed­
ucation may take in compelling children of persons with certain 
closely held religious beliefs to attend sectarian private schools 
in which the instruction would offend such religious beliefs. 

In light of the decision in Wisconsin v . Yoder, it is constitu­
tional for Pennsylvania to compel Amish children, who have 
completed the eighth grade, to fulfill the statutory requirement 
of compulsory school attendance since Pennsylvania provides an 
alternative to formal public and private schools in the form of 
the Amish Operated School. a school which does not impinge on 
the right of the Amish children to freely exercise their religion. 

Sincerely yours, 
LILLIAN B. GASKIN 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 
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OFFICIAL OPINION No. 4 

· · c·t · I · -Al ien's Con-P ennsylv ania H igher Educatwn Assistance Ag~ncy- i i zens iip 
stituti on al r i ght t o participat e in scholarship program. 

1. The citizenship requirement contained in Public ;1'-ct . No. 541, P . L. 1546 
( 24 P.S. 5154 ( a ) (1)) is to be considered y nconst1tut10nal and unenforce­
able as a viola tion of the E qual Protection Clause of the 14th Amend­
m ent. 

2. Proposed Regulation 100 is to be considered unc.onstitu~i?nal a~ '.1- .v.io­
lation of the Equal P rotection Clause insofa_r a s it conditions e.llg1bil.1ty 
for a state scholarship on United States cit izenship or on the mtent10n 
to obta in such citizenship. 

Mr. Kenneth R. Reeher 
Executive Director 
Pennsylvania Higher Education 

Assistance Agency 
Harrisburg, Pennsylvania 
Dear Mr. Reeher: 

Harrisburg, Pa. 
January 15, 1973 

You have inquired whether proposed Regulation 100, which 
establishes a citizenship requirement for state scholarships, is 
lawful. You are advised that proposed Regulation 100 is to be 
treated as unconstitutional as presently drafted and that, there­
fore, it cannot be approved until redrafted in conformity with 
constitutional standards as detailed below. You are further ad­
vised that the citizenship requirement contained in Public Act 
No. 541 of January 25, 1966, P. L. , 546 (24 P.S. 5154 §(a) (1 ) ) 
must also be treated as unconstitutional. Therefore, you are in­
structed that in the evaluation of any application for a state 
scholarship you are to disregard the citizenship of the applicant 
as well as the citizenship of the parents. 

Both Regulation 100 and 24 P.S. §5154 (a) ( 1) require that any 
applicant for a state scholarship either be a citizen of the United 
States or be taking steps to become a citizen. Thus the regulation 
and the statute deny state scholarships to any person who has 
not or will not become a citizen of the United States. Regulation 
100, moreover, requires applicants who are under 18 years of age 
to have a par ent or guardian who is a citizen or is taking steps 
to become a citizen . Because this aspect of Regulation 100 dis­
advantages aliens by witholding scholarship aid from their chil­
dren (who may or may not be citizens), it is discrimination based 
on nationality just as clearly as is the requirement that the ap­
plicant himself be a citizen. 

Under what are now w ell-established Constitutional principles, 
discrimination based solely on nationality violates the require­
ment of the Fourteenth Amendment that no state "deny to any 
person within its jurisdiction the equal protection of the laws" 
unless the discrimination can be properly justified as necessary 
to achieve an essential governmental interest. Graham v. Rich­
ardson, 403 U.S. 365 ( 1971). See Oyama v. California, 332 U.S. 
633, 644-46 (1948); Korematsu v. United States, 323 U.S. 214, 
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216 (1944); Hirab ayashi v. United States, 320 U.S. 81, 100 
( 1943); Takahaski v. Fish & Game Commission, 334 U.S. 410, 
420 ( 1948). Classifications based on nationality are "inherently 
suspect." Graham v. Richardson, 403 U.S. at 376. 

In Graham v. Richardson, supra, the Supreme Court held 
that citizenship requirements for public assistance were uncon­
stitutional under the Equal Protection Clause of the Fourteenth 
Amendment.The principle enunciated in Graham has been ap­
plied in four Attorney General's Opinions. In Opinion 92, a cit­
izenship requirement for licenses to practice veterinary medicine 
was held to violate the Equal Protection Clause. The same hold­
ing was made with respect to a citizenship requirement for 
licenses to practice medicine (Opinion 113), with respect to a 
citizenship requirement for licenses to practice pharmacy ( Opin­
ion 114), and with respect to a citizenship requirement for lic­
enses to practice nursing (Opinion 116). Moreover, following 
the Supreme Court's decision in Graham, the Third Circuit Court 
of Appeals held that where state scholarship aid is not restricted 
to persons who are to hold important official positions, a state 
scholarship program may not be designed so as to exclude aliens. 
Chapman v. Gerard, 456 F. 2d 577 ( 1972) . 

The Court in Chapman noted that the scholarship program at 
issue in that case was intended to achieve a worthy public objec­
tive-"to spawn qualified resident professionals." The Court 
found, however, that "the statutory scheme of exclusion . . . 
[is] arbitrary, invidious and without reasonable nexus to the . . . 
claimed purpose .... " Chapman v. Gerard at 578. 

Consistently with Graham, Chapman, and Attorney General 
Opinions 92, 113, 114, and 116, we conclude that the Constitution 
requires that applications for state scholarships be evaluated 
without regard to the citizenship of the resident or his parents 
and that Act 541 insofar as it conditions scholarship grants on 
the citizenship of the applicant or his parents or insofar as it 
conditions eligibility on the intent to become a citi?en is to be 
considered unconstitutional and unenforceable. Accordingly, pro­
posed Regulation 100 will not be approved until it omits any 
citizenship requirement. 

Very truly yours, 
Rom:RT NAr.EL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 5 

Act sn of 1912-Transportation of public and nonpublic school students­
Effective date of the Act. 
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1. Act 372, approved December 29, 1972, pro,·iding for p~pil tran.sporat!on 
to public a nd nonpublic school children, becomes effective, under Section 
1703 of the new Statutory Constru ction Act of 19.72, Act 290 of 1972, 1 Pa. 
s. § § 1501, et se1., P.S. ~ . , effective D~cer:iber 6, 1972, at 
the beginning of the fisca l year ot the poht1cal subd1v1s10n affected fol­
lowing December 29, 1972. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger : 

Harrisburg, Pa. 
January 15, 1973 

It has been brought to our attention that there is some confu­
sion on the part of school officials as to the effective date of Act 
372, approved December 29, 1972, providing for pupil transpor­
tation to public and nonpublic school students. 

Section 1703 of the new Statutory Construction Act of 1972, 
Act 290 of 1972, 1 Pa. S. §§1501, et seq., effective December 6, 
1972, which governs this situation, provides that: 

"Statutes affecting the budget of any political subdivi­
sion enacted finally at any regular session of the Gen­
eral Assembly shall be effective on the date specified 
by that one of the following rules of construction in ef­
fect on the date of final enactment of the statute: 

* * * * 
" ( 5) Final enactment on or after June 6. 1969·.-on the 
date specified in the statute, or if finally enacted there­
after, or if no date is specified, then a t the beginning of 
the fiscal year of the political subdivision affected 
following the date of final enactment of the statute." 

Since Act 372 was enacted after the date specified in the stat­
ute (July 1, 1972), it becomes effective at the beginning of the 
fiscal year of the political subdivision affected following Decem­
ber 29, 1972. 

Sincerely yours, 
MARK P. WIDOFF 

Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 6 

Project 70- Game Comm i ssion- Expenditure of encum bered, unused Project 
"10 funds 

1. Project 70 funds that were certified as encumbered by the Game Com­
mission on December 31, 1970, may be expended to complete a project 
approved prior to that date. 
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2. P~oject 70 funds that were certified as encumbered by the Ga,me Com­
mis:510n on December 31, 1970, may be expended to expand a Project 70 
proJect that was begun prior to that date. 

Honorable Glenn L. Bowers 
Executive Director 
Pennsylvania Game Commission 
Harrisburg, Pennsylvania 
Dear Mr. Bowers: 

Harrisburg, Pa. 
January 16, 1973 

We have received an inquiry from you seeking our advice con­
cerning the expenditure of funds under the Project 70 Land 
Acquisition and Borrowing Act, Act of June 22, 1964, Special 
Sess., P . L. 131 (72 P.S. §§3946.1 et seq.). Your inquiry, dated 
November 27, 1972, refers specifically to the Glades Water Fowl 
Project in State Game Land No. 95. You have initiated this in­
quiry because of subsection ( c) of Section 16 of the Act which 
provides as follows : 

"On December 31, 1970, all funds still available for ex­
penditure under the provisions of this act and not cer­
tified as encumbered by the Department of Forest and 
Waters, Fish Commission, Game Commission and the 
Department of Commerce, shall be paid into the Project 
70 Land Acquisition Sinking Fund, to be devoted to and 
to be used exclusively for the payment of interest accru­
ing on bonds and the redemption of bonds at maturity." 
72 P.S. §3946.16 ( c). 

It is our opinion, and you are advised, that the funds in ques­
tion are presently allocable to the Game Commission in accor­
dance with the stated purpose of the Act and that the Act does 
not require the payment thereof into the Sinking Fund. 

This question, with respect to whether you are obligated to 
pay the encumbered but unused funds into the Project 70 Land 
Acquisition Sinking Fund, was also considered in our Attorney 
General's Opinion No. 143, 2 Pa. B. 1659 (Aug. 3, 1972). In that 
opinion we specifically advised that funds were properly allo­
cable to the Department of Environment! Resources in accor­
dance with the purposes of the Act and that the Act did not au­
thorize the payment thereof into the Sinking Fund where the 
funds on December 31, 1970, were encumbered by the Depart­
ment of Community Affairs, but with respect to which the De­
partment of Community Affairs subsequently abandoned its pro­
jects. 

You have advised us that the total funds originally allocated 
to the Glades Wate r Fowl Project were $638,305.88. Of that 
amount the sum of $378,305.88 has been expended to date and 
$260,000.00 remains encumbered. The Commission now porposes 
to utilize $119,100.00 of the encumbered $260,000.00 to purchase 
five properties and four flooding easements and the balance of 
$140,900.00 to purchase additional properties. The additional 
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properties will be contiguous to the original project and will ex­
pand its boundaries. 

Since the expenditures will be from funds that were encum­
bered on December 31, 1970, they may be used to expand .a.Pro­
ject 70 project that was begun prior to that da~e. !he add1t10nal 
acquisitions can reasonably be deemed to be w1thm the con_ter:i­
plation of the original project and are clearly embraced w1thm 
the specific purposes of the Act. The fact that the funds were en­
cumbered on December 31, 1970, means that they are not re­
quired to be paid into the Sinking Fund under Subsection (c) of 
Section 16 of the Act. 

Very truly yours, 
Enw ARD J. MoRRIS 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 7 

Game Commission- Appointment of agents 

1. The Game Commission has authority to appoint out-of-state agents for the 
issuance of non-resident hunting licenses. 

2. The out-of-state agents, prior to appointment, must furnish a bond pur­
suant to statute and other safeguards and be authorized to engage in this 
type of business under laws of their respective states. 

Honorable Glenn L . Bowers 
Executive Director 
Pennsylvania Game Commission 
Harrisburg, Pennsylvania 
Dear Mr. Bowers: 

Harrisburg, Pa. 
January 16, 1973 

We have received an inquiry from you seeking our advice con­
cerning the authority of the Commission to appoint out-of-state 
agents for the issuance of non-resident hunting licenses. Your 
inquiry dated December 29, 1972, refers specifically to a request 
by a large hunting equipment dealer in New Jersey that is in­
terested in becoming an agent for the Commonwealth of Penn­
sylvania to issue non-resident licenses. You have indicated that 
it would be desirable to appoint a limited number of issuing 
agents in those states bordering the Commonwealth. It would 
also be a service to these non-residents, would be convenient for 
them and provide them with accurate information on Pennsyl­
vania hunting regulations. 

It is our opinion, and you are advised, that the Commission 
has authority to appoint out-of-state agents for the issuance of 
non-resident hunting licenses, providing those agents furnish a 
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bond as required by statute and that they have authority to con­
duct a business in their respective states. 

!he Game Law by necessary implication authorizes the ap­
pomtment of such out-of-state agents. Section 305 ( 34 P.S. § 
1311.305) provides, in part, as follows: 

"The issuance of all hunting licenses shall be under the 
direct supervision of the commission, which shall desig­
nate the several county treasurers and such other issu­
ing agents throughout the Commonwealth or otherwise 
as it may find essential to control the lawful issuances 
thereof." (Emphasis added.) 

The provision for the appointment of agents in the Common­
wealth "or otherwise" is totally useless and redundant if it does 
not provide the authority for the appointment of agents outside 
of the state where the commission finds that to be essential. The 
Commonwealth does have agents working for it outside of the 
state, for example, it operates offices in Washington, D.C. 

It is true that the Commonwealth has no extraterritorial 
authority and that its authority is limited soley to the Common­
wealth. However, the Commonwealth is not attempting to reg­
ulate activities or individuals within out-of-state jurisdictions. 
It is merely providing service for individuals who will be coming 
into the State. A " .... state may permit acts to be done outside 
its borders when the legal consequences of such acts are to take 
place within the state." ( 81 C.J.S. States §3, p. 861). 

As indicated above, non-resident agents would be required to 
give a bond to the Commonwealth in such sum as shall be fixed 
by the commission, but not less than three thousand dollars 
($3,000), prior to receipt of the annual supply of licenses. (34 
P.S. §1311.311). Care should be taken relative to the bond re­
quirement so that each bond shall be signed by the principal 
obligor and by an attorney in fact or resident agent located with­
in the Commonwealth of Pennsylvania and expressly approved 
by the Insurance Department of the Commonwealth to partici­
pate in the issuance of surety bonds effective in Pennsylvania. 
Also, such out-of-state issuing agents should submit satisfactory 
proof that they are authorized to conduct this type of business 
under the laws of their respective states prior to their appoint­
ment. 

Very truly yours, 

EDWARD J. MORRIS 
Deputy Attorney General 
ISRAEL PACKEL 
Attorney General 
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OFFICIAL OPINION No. 8 

State colleges and miiversities-Memberships in learned societies and pro­
fessional organizations-Adininistrative Code--:--Records Management Pro­
gram-Purchases of filing and record-keeping iterns 

I. The approval of the Governor is not requir~d. fo r a State col_Iege or uni­
versity to become a member of learned soc1t1es and professional organ­
izations. 

2. State colleges and universites must comply with Administrative Direc­
tive No. 78 of October 6, 1970, concerning purchases of filing and record­
keeping items. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Mr. Pittenger: 

Harrisburg, Pa. 
January 16, 1973 

You have inquired as to two apparent conflicts between the 
Administrative Code of 1929, P.L. 177, as amended ( 71 P.S. §§51, 
et seq.) and Act 13 of February 17, 1970, P .L. 24 (24 P.S. §§20-
2001, et seq.). 

I. The first apparent conflict presented in your inquiry con­
cerned a conflict between Section 6 ( 15) of Act 13 and Section 
507 (c) (5) of the Administrative Code. 

Section 507 ( c) ( 5) of the Administrative Code provides that 
any department, board, or commission may " .. _ . take member­
ship in independent organizations or societies having related 
functions, but all such memberships shall be approved by the 
Governor." 71 P.S. §187. 

Section 6 of Act 13 states that: 
"Subject to the stated authority of the board of State 
College and University Directors and the boards of 
trustees, the president of each of the several State Col­
leges and State Universities shall administer the insti­
tution. Each president shall have the power and his 
duty shall be: ' ( 15) To determine institutional mem­
berships in learned societies and professional organi­
zations which will have significance to the welfare of 
the institution within the limits established by the 
Board of State Colleges and University Directors.'" 
24 P.S. §20-2004.l (15). 

Taking the commonly-accepted meaning of the words "to de­
termine"-i.e., to fix conclusively or authoritatively, it is clear 
that the purpose of Section 6 ( 15) is to leave the decision as to 
"'.'hether or ~ot .a college should ?eco~e ~ member of a profes­
s10nal orgamzat10n or learned society w1thm the discretion of the 
President of each State college, within the limits set by the Board 
of State College and University Directors. It would appear there-
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fore that Section 6 ( 15) of Act 13 is in conflict with the Admin­
istrative Code provisions which require the approval of the Gov­
ernor of institutional memberships of state agencies. 

However, this conflict, under well settled law of statutory con­
struction, is easily resolved . 

The Statutory Const ruction Act of 1937, May 28, P.L. 1019 
§63 ( 46 P.S. §563), provides that whenever a general provision 
in a law is in conflict with a special provision in a later enacted 
law the " .... special provision shall prevail and shall be con­
strued as an execption to the general provision."* Since Section 
6 ( 15) of Act 13 dealing specifically with state colleges, was en­
acted after Section 507 ( c) ( 5) of the Administrative Code deal­
ing with state agencies generally, Section 6 ( 15) of Act 13 pre­
vails over and acts as an exception to Sect ion 507 ( c) ( 5). It 
follows, therefore, that the approval of the Governor is not re­
quired for State college memberships in learned societies and 
professional organizations. 

II. Your second question concerns an apparent conflict between 
Section 6 ( 6) of Act 13 and Administrative Directive No. 78 of 
October 6, 1970. Directive No. 78 was issued to "establish pol­
icies and procedures for the selection, purchase and utilization 
of filing equipment by all agencies, h eadquarter s and field under 
the jurisdiction of the Gover nor." The statu tor y basis for this 
records management program is in Section 527 of the Admin is­
trative Code. 

Section 527 of the Administrative Code states that: 

"The Governor shall, from time to time, cause studies 
to be made of the accumulations of files of correspond­
ence, reports, r ecords and other papers in p ossession of 
departments, boards or commissions, and may direct 
said departments, boards and commissions to comply 
with the provisions of Sections 524 and 5~5 of this act. 
The requisitions, warrants, cancelled checks, books, rec­
ords, correspondence, and files of the department of 
the Auditor G eneral, and the Treasury Dep artment, 
which date back a period of four year s or more, shall 
be expressly covered by the provisions of this section." 
71 P.S. §207. 

Section 6 of Act 13 states that: 
"Each president shall have the power and his duty shall 
be: 
' ( 6) To purchase instructional materials, educational, 
technical, administrative, custodial, and m ainten ance 
equipment and supplies not in excess of a .cost of one 
thousand five hundred dollars ( $1,500 ) without com­
petitive bidding with the approva l of the Board of 

* Statutory Construction Act of 1972, 1 P a . S. §1933. 
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Trustees after notice to the Secretary of Property and 
Supplies' except that such i~~ms shall not be b~mght in 
series to avoid the dollar ce1lmg, nor shall any items be 
included for which the Department of Property and 
Supplies has contracts, current or proposed." 24 P.S. 
§20-2004.1 ( 6). 

It was not the intention of the Legislature in enacting Section 
6 ( 6) of Act 13 to give the colleges or universities powers over 
the purchase of filing and record-keeping items without regard 
to Section 527 of the Administrative Code. Instead, our analysis 
of the two sections indicates that the legislature was concerned 
with an altogether different question when it enacted that sec­
tion. Previous to the enactment of Section 6 ( 6) of Act 13, the 
State colleges could not directly purchase supplies, equipment 
or other materials because Section 507 of the Administrative 
Code prohibits the purchase of these items by departments, 
boards or commissions other than Property and Supplies unless 
there is a law authorizing the department, board or commission 
to purcha"e such materials and supplies or unless the Depart­
ment of Property and Supplies authorizes in writing a depart­
ment, board or commis<:ion to make purchases in the field, up to 
a specified amount. 71 P.S. §187 (a), (c). 

The intent of the Lo.gislature in enacting Section 6 ( 6) of Act 
13 wa!'l to give th<=> colleges a limited degree of fiscal autonomy, 
whkh wa" deemed desirable for the better operation of the State 
colleg-es. Th0 purpo<:e of Section 6 ( 6) was to allow the colleges 
to make !>mall purchases withont having to go through the pro­
c0dure of comp0 t:itive binding. The L eqisLative Histon.t, see 1969 
(Pennsylvania House of Representatives) at pa.ge 997, indicates 
that since the colleges are scattered throughout the State, it was 
tho•1crht tn ho moro ('0l1V0 ni0nt for the S+ato colJPP"P<: to be able 
to mak0 nurchases directly, without competitive bidding. 

The ahove analvsic:: indicates. therPfore. that effect can be 
rriu0 ..,. to ho+h Se<>+ion 527 of th 0 Admini<:trative Code and Section 
fi ( R) nf Ac+. 13 witho11t a conflict arising. Section fl3 of the "Stat­
u+orv Co..,"truction Act". gnnra. provi0P<: that "whenever a izen­
ernl nrovi"ion in a law "hall he in conflict wi+h a special provi­
sio.., ;.., th<=> c::::im0 nr ano+h 0 r law. thP two shaJl be construed, if 
possible. so that effect may be given both." 

Therefore. pffect must be giv<=>n to both provic::ions. and you 
:l'l'.'0 accornhJ!}V adVl"Pn that thP polidec; and procedUrf~<: ~et 
fnr+h ;.., A.-lmhi"traHv0 Din~ctive No. 78. bac::ed on SPction 5?.7 of 
th 0 Ar1minidr::i.tive Code, ar e not in any way affected by Section 
6 ( 6) of Act 13. 

Sincerely yours, 
LILLIAN B. GASKIN 
Deputy Attorney General 
r~ttA1'L PAcK~L 
Attorney General 
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OFFICIAL OPINION No. 9 

Public School teachers-Citizenship-Right of qualified aliens to teach in the 
public schools. 

1. The restrictions on the access of aliens to the teaching profession contain· 
ed in S.ections 1109 and 1202 of the Public School Code are to be consid­
ered unconstitutiona l and unenforceable as a violation of the Equal Pro­
tection Clause of the Fourteenth Amendment. 

2. Eligibility to teach in the public schools of Pennsylvania should be deter­
mined without regard to the applicant's citizenship or his intention to 
obtain United States citizenship. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Mr. Pittenger: 

Harrisburg, Pa. 
January 16, 1973 

You have requested advice as to how Sections 1109 an 1202 of 
the Public School Code can be reconciled. Section 1109 states: 

"Every teacher employed in the public schools of this 
Commonwealth must be . .. a citizen of the United 
States: Provided, that citizenship may be waived in the 
case of exchange teachers not permanently employed, 
and teachers employed for the purpose of teaching for­
eign languages." 24 P.S. §11-1109. 

Section 1202 as amended December 21, 1967, states: 
"In the case of a resident foreign national holding an 
immigrant visa who has declared, in writing, to the De­
partment of Public Instruction the intention of becom­
ing a citizen of the United States, such person shall be 
eligible for a provisional college certificate." 24 P.S. 
§12-1202. 

Section 1202 appears on its face to authorize the granting of 
provisional college certificates to certain aliens who are forbid­
den to teach in Pennsylvania public schools by Section 1109. 
Nevertheless, even Section 1202 limits the access of aliens to the 
teaching profession and conditions this limited access on a dec­
laration of intention to become a citizen. 

It is our opinion, and you are so advised, that insofar as these 
provisions prohibit otherwise qualified resident aliens from 
teaching in the public schools on the same terms as qualified 
citizens, both provisions should be treated administratively as 
violative of the Equal Protection Clause of the Fourteenth 
Amendment and are unenforceable. Accordingly, you are in­
structed to certify teachers without regard to applicants' cit­
izenship and without regard to intention to obtain United States 
citizenship. 

Previous opinions have held unconstitutional citizenship re­
quirements that restrict access to the practice of veterinary medi-
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cine (Opinion No. 92), to the practice of medicine (Opinion No. 
113), to the practice of pharmacy (Opinion No. 114), and to the 
practice of nursing (Opinion No. 116). These opinions .were pre­
mised on the Supreme Court's decision in Graham v. Richardson, 
403 U.S. 365 ( 1971). In Graham, the Court held that the Four­
teenth Amendment forbids statutory classification based on ali­
enage unless the discrimination can be justified as necessary to 
achieve essential governmental interest. After Graham v. Rich­
ardson and after the above mentioned opinions were issued, 
several lower court decisions have begun to define more specifi­
cally the kinds of governmental interests that can justify a citi­
zenship r equirement for entry into an occupational field. These 
decisions are fully consistent with our eariler Opinions. They 
indicate that aliens may be barred from an occupational field 
only when loyalty and detailed familiarity with American cul­
ture are necessary qualifications for a position closely linked to 
uniquely governmental functions, such as the administration of 
justicel or the conduct of foreign policy.2 On the other hand, 
when citizenship requirements restrict access to important jobs 
that are not, however, clos·ely r elated to necessarily public func­
tions, they are invalidated. For example, a citizenship require­
ment for positions with the New York Human Resources Admin­
istration has been struck down. Dougall v. Sugarman, 339 F. 
Supp. 906 ( 1971). Teaching, like medicine, is an important pro­
fession, but it is not a central governmental function like the 
operation of foreign policy or the administration of justice. These 
latter functions, for example, are never entrusted to private in­
stitutions as teaching often is in the United States. 

We conclude that entry into the teaching profession is not to 
be restricted on the basis of citizenship. By permitting aliens to 
teach in public schools as exchange teachers or as permanent 
teachers of foreign languages, the Public School Code itself im­
plies that the state's interest in keeping aliens from t eaching in 
the public schools is not so compelling an interest as to outweigh 
other public policies. Graham v. Richardson and the lower court 
cases applying Graham require the conclusion that the Consti­
tutional policy of giving equal protection of the laws to citizens 
and aliens alike outweighs whatever interest the state has in the 
citizenship requirements in Sections 1109 and 1202. 

Sincerely yours, 
ROBERT NAGEL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

1. In Re Griffiths, 40 L. Wk. 2566 (Conn. Sup. Ct. 1972) 

2. F arulci v. Rogers, 41 L . Wk. 2193 (U.S. D.C., Dist. Col. 1972) 
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OFFICIAL OPINION No. 10 

Act 112 of June 9, 1972-Statutory Construction Act-Land exchange agree­
ment-Department of Env ironmental Resources-Department of 'l'ranspor­
tation. 

1. Where Act 112 of June 9, 1972 used the ambiguous reference of "Secre­
tary" in regards to a land exchange agreement between the Department 
of Environmental Resources and Department of Transportation, "Secre­
tary" must be read as "Secretary of Transportation" in order to avoid an 
absurd result. 

2. Where a statute is susceptible to two interpretations with one being ab­
surd and the other complying with the obvious legislative intent, words 
necessary and proper for interpreting the statute can be added to insure 
a proper interpretation of the statute. 

Honorable Jacob G. Kassab 
Secretary 
Department of Transportation 
Harrisburg, Pennsylvania 
Dear Secretary Kassab: 

Harrisburg, Pa. 
January 22, 1973 

In an attempt to authorize a land-exchange arrangement be­
tween the Pennsylvania Department of Transportation (Penn­
DOT) and the Department of Environmental Resources (DER), 
the Legislature passed Act 112 of June 9, 1972 which provided 
as follows: 

AN ACT 
"Authorizing the Secretary of Environmental Resources with 

the approval of the Governor, to transfer certain Project 70 lands 
in Bucks County to the Department of Transportation for a high­
way project under certain conditions. 

"The General Assembly of the Commonwealth of 
Pennsylvania hereby enacts as follows: 

"Section 1. .... the General Assembly authorizes the 
Secretary of Environmental Resources with the approv­
al of the Governor, to transfer the hereinafter describ­
ed land in Newton Township in Bucks County to the 
Department of Transportation for a right-of-way for 
construction of Project L.R. 1141 Section AlO involving 
construction of Newton By-Pass. 

"Such land shall be free of the restrictions on use and 
alienation prescribed by section 20 of the act of June 22, 
1964 (P.L. 131), known as the Project 70 Land Acquisi­
tion and Borrowing Act upon: 

" ( 1) The Secretary may acquire from any state 
agency land which the state agency acquired with Pro­
ject 70 funds: Provided, however; that (I) the state 
agency . . . by proper resolution . . . approves such 
acquisition and (II) suitable substitute land may be 
acquired by the Secretary and conveyed to the state 
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agency ... in exchange for the Proj_ect 70 land acquired 
or if no such suitable land is available, the Secretary 
sh~ll pay to the state agency ... the fair market value 
of the land so acquired." 

DER initially bought the land in ~uestion with federal subsidi­
zation under Title VII of the Housmg Act of 1961, as amended, 
and thereby obligated itself to the federal requirements of Title 
VII. Such requirements permit a land exchange arrangement of 
comparable lands but prohibits an outright sale of the land by 
DER to PennDOT. Consequently, under the feder~ law, the only 
remaining alternative for PennDOT and DER is to exchange 
lands of comparable value as contemplated by Act 112. 

Act 112 of June 9 1972 presents a problem of statutory con­
struction inasmuch a~ Section 1 ( 1) uses the designation of "Sec­
retary." The statute, however, involves a transaction betwee_n 
two departments-PennDOT and DER-both headed by their 
respective Secretary so the usage of the label "Secretary" is am­
biguous. The question, therefore, becomes whether the term 
"Secretary" in Section 1 ( 1) of Act 112 refers to the Secretary 
of PennDOT or the Secretary of DER. We conclude that the 
word "Secretary" in Section 1 ( 1) of Act 112 refers to the Sec­
retary of Transportation and must be so constructed. 

If "Secretary" in Section 1 ( 1) refers to the Secretary of DER, 
the statute would, in essence, provide that DER is authorized to 
transfer certain delineated lands to PennDOT for highway con­
struction upon DER land either 1) paying itself for the land, or 
2) obtaining other suitable land and transferring it back to itself. 
If "Secretary" in Section 1 ( 1) refers to the Se<:retary of Penn­
DOT, the statute would, in essence, provide that DER is author­
ized to transfer certain delineated lands to PennDOT for high­
way construction upon PennDOT either 1) paying DER for the 
land, or 2) obtaining other suitable land and transferring it to 
DER. The former interpretation is tautological and absurd; the 
latter conforms with the obvious legislative intent. 

Although the legislative intent in Act 112 is obvious, question 
is raised whether or not words which were inadvertantly omitted 
in a statute can be supplied under the ordinary rules of statu­
tory construction. Both Legislature and the Pennsylvania Su­
preme Court have answered this question in the affirmative. 

The recently enacted Statutory Construction Act provides as 
follows: 

"Words and phrases which may be necessary to the pro­
per interpretation of a statute and which do not conflict 
with its obvious purpose and intent, nor in any way af­
fect its scope and operation, may be added in the con­
struction thereof." Section 1923 ( c) of the Statutory 
Construction Act 

This same principle was enunciated by Justice Drew more force­
fully in Commonwealth v. Peoples, 345 Pa. 576 ( 1942) : 
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"In construing a statute, it should receive the most rea­
sonable and beneficial interpretation ... [A]nd when 
'necessary ... to effectuate (a plain) Legislative intent 
... additional ... words [may be] interpolated."" 345 
Pa. at 580 
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The instant statute is susceptible to two interpretations: one 
having the Secretary of DER transferring land to PennDOT in 
return for the right to transact a land exchange with himself and 
the other having the Secretary of DER transferring land to Penn­
DOT in exchange for PennDOT returning comparable land to 
DER. Given this situation the ordinary rules of statutory con­
struction dictate that the missing words can be added and "Sec­
retary" in Section 1 ( 1) of Act 112 of June 9, 1972 must be read 
as meaning "Secretary of Transportation." 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 11 

Federal Office of Ernergency Preparedness ( OEP) Regiilations-Cornpleted 
construction-Requirernent of acceptance 

1. Under Pennsylvania law construction of a facility, as intended by OEP 
regulations, is complete when it has been put together and made ready 
for use. 

2. A facility can be considered to have been completed even though not for­
mally accepted by the contractin State agency. 

Dr. Richard Gerstell 
Director of Civil Defense 
Harrisburg, Pennsylvania 

Dear Dr. Gersten: 

Harrisburg, Pa. 
January 25, 1973 

You have requested an opinion as to whether construction of 
the Rausch Creek Water Treatment Plant can be considered to 
have been completed at the time of the June flood. This opinion 
is requested in order to determine how the assistance eligibility 
provisions of the Federal Disaster Relief Act, 42 U.S.C.A. §4482, 
and regulations provided in Circular 4000.5c of the Federal 
Office of Emergency Preparedness (OEP) are to be applied to 
the Rausch Creek Plant. The Act and OEP regulations provide 
that reimbursement shall be made in full for any publicly­
owned utilities damaged in the flood. (See 42 U.S.C.A. §4482, and 
OEP Circular 4000.5c, pp 32 and 33). The Acts, however, pro­
vide that where a public facility is "under construction" at the 
time of a natural disaster, Federal reimbursement shall be made 
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in an amount not to exceed fifty ( 50 % ) per cent of the resulting 
damage. 

·w hile the opinion you request appears to turn on an interpre­
tation of Federal statutes and regulations, you have further ~d­
vised that the Office of Emergency Preparedness, through its 
Federal Coordinating Officer, Francis X. Carney, has determin­
ed that an interpretation of the applicable State la~ by the 
Attorney General would effectively settle the quest10~ as to 
what amount of compensation is due under the regulat10ns. A 
letter from OEP to that effect has been appended to this opinion. 

Records of the Depar tment of Environmental Resources indi­
cate that with the exception of four minor, punch list items, all 
elements of the plant had been completed prior to May 22, 1972, 
and that the plant it self was successfully operated from June 
14 to June 16, 1972. In addition, it appears that all items on the 
punch list had been completed by June 18, 1972, prior to the 
June flood. The question you have presented, therefore, is 
whether the Rausch Creek Plant, which had been completed in 
every major r espect, but had not been formally accepted by the 
Department of Environmental Resources, was "under construc­
tion" at the time of the flood, as intended by the OEP regula­
tions. It is our opinion and you are advised that construction of 
the Rausch Creek Plant can be considered to have been com­
pleted by the dat e of the flood. 

The P ennsylvania Superior Court has ruled that construction 
is complete "when it [is] lawfully usable for the purpose intend­
ed." See Versailles Township v. Ulm et ux, 152 Pa. Super. 384, 
389 ( 1943). The Rausch Creek Plant was usable and, in fact, 
had been operated satisfactorily prior to the flood. In referring 
to the m eaning of construction, an earlier Superior Court de­
cision stated that it meant "putting together, ready for use." 
Eichleay v. W ilson, 8 Pa. Super. 14, 16 ( 1898). On the date of 
the flood, the Rausch Creek Plant appears to have been "ready 
for use" and, consequently, met the Court's definition as to 
completed construction. In view of these two Pennsylvania court 
decisions, t herefore, it is apparent that the plant had been com­
pleted at the time of the June flood. 

The Feder al courts have reached similar conclusions. In Clauss 
v. American Insurance Co., 214 F. Supp. 442 (E.D. Pa. 1963), 
J udge J oseph Lord III ruled, in effect, that construction could 
be completed without fonnal acceptance. In that case, plaintiff 
entered into a contract with the City of Philadelphia to construct 
a sewer. After work on the sewer had been completed, but before 
formal acceptance had been made by the City of Philadelphia, 
an accident occurred near the site where the work had been 
done. Suit was commenced on an insurance policy covering lia­
bility ar ising from plaintiff's activities with regard to the con­
struction of the sewer. The policy included an exclusionary 
clause which provided that "products hazards" occurring after 
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construction had been completed were not covered under the 
policy. Suit was brought on the policy, and the Court ruled that 
the work had been completed within the meaning of the insur­
ance policy. Judge Lord ruled that the operation was completed 
because nothing further was needed in the way of construction. 
In dealing with the question of acceptance, the Court ruled that 
this was not a necessary requisite of the insurance policy, since 
the policy only called for completion and did not refer to ac­
ceptance. The OEP regulations, in a similar manner, simply call 
for completion. No reference is made to formal acceptance. A 
similar conclusion was reached in Continental Illinois National 
Bank v. United States, 115 F. Supp. 892 (Ct. Cl. 1953), where 
the Court of Claims ruled that formal acceptance was not a re­
quirement in determining whether construction had been com­
pleted. 

For these reasons, it is our opinion that the Rausch Creek 
Plant was not "under construction," within the meaning of the 
OEP regulations, but rather had been completed in all signifi­
cant respects. Hence, the Rausch Cre.ek Plant is eligible to re­
ceive reimbursement in full for damages caused by the flood of 
June, 1972. 

Very truly yours, 
THEODORE A. ADLER 
Deputy Attorney General 
ISRAEL PACKEL 
Attorney General 

OFFICIAL OPINION No. 12 

Real Estate Commission-Rental listing agencies-Real estate broker 

1. Rental listing agencies, which aRsemble lists of apartments and homes 
for a rent, make them available for a fee, and extensively advertise the 
availability of such housing, are practicing real estate brokerage within 
the meaning of Section 2 (a) of the Real Estate Brokers License Act of 
1929, 63 P .S. §432 (a) and must be licensed in accordance with Section 6 
thereof, 63 P.S. §436. 

Harrisburg, Pa. 
January 25, 1973 

Honorable Vincent J. Fumo 
Commissioner 
Bureau of Professional and Occupational Affairs 
Harrisburg, Pennsylvania 
Dear Commissioner Fumo : 

You have requested our opinion as to whether rental listing 
agencies, several of which have recently appeared !n Pennsyl­
vania must be licensed as real estate brokers. Specifically, you 
have 'referred to one such organization, in Philadelphia known 
as "Homefinders." 
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It appears that these listing agencies assemble lists or apart­
ments or houses for rent and make them available for a fee to 
those who wish to consult them. It appears that many of the 
listings are simply taken from other ~lassified advertisements 
in the newspapers and are often unavailable for rent when the 
customer attempts to rent the apartment or house. The_ listing 
agencies apparently do not enter int<;> any agreement. with the 
owner or with the customer; they simply make available the 
list to the customer. They receiv~ no commission. ~hen ~nd if 
a lease is negotiated, nor do they m any way participa~e m the 
actual consummation of a lease agreement. They receive only 
the initial fee, usually in the amount of $2q.oo. The agencies 
advertise extensively in the classified sect10n of the news­
papers.I 

Section 2 of the Real Estate Brokers License Act of 1929, 63 
P.S. §432 (a), contains the definition of a real estate broker.2 
Section 6 of the Act, 63 P.S. §436, makes it unlawful for any 
person to act as a real estate broker or in the capacity of a real 
estate broker without first obtaining a license. 

Other states which have faced the same question as that pre­
sented have held that the rental listing agency type of operation 
(specifically, "Homefinders") is practicing real estate brokerage. 
For example, the Attorney General of Delaware on October 16, 
1972 rendered an official opinion holding that "Homefinders" 
was operating illegally under Delaware law in that it was en­
gaged in the business of a real estate broker or salesman with­
out being registered and without a certificate of registration is-

1. Sample advertisements are found both in the usual "For Rent" sections 
or in sections headed "Apartment Services." They advertise listings of 
apartments and homes generally and specifically (although no actual ad· 
dresses are listed) and are generally indistinguishable from advertise· 
ments by brokers and owners except for the statement of "Fee" or "$20.00 
F ee." One such advertisement states: "Let the Largest Listing Co. in this 
Area Get Your Next Home or Apartment." 

2. This section provides in pertinent part: "The term 'real estate broker' 
shall include a ll persons, copartnerships, associations, and corporations, 
foreign and domestic, who, for another and for a fee, commission, or other 
valuable consideration, shall sell, exchange, purchase, or rent, or shall ne· 
gotiate the sale, exchange, purchase, or rental, or shall offer or attempt 
to negotiate the sale, exchange, purchase, or rental, or shall hold himself 
or themselves out as engaged in the business of selling, exchanging, pur· 
chasing or renting of any real estate, interest in real estate, the property 
of another, whether the same shall be located within the State of Pennsyl· 
vania, or elsewhere, or shall collect or offer or attempt to collect rental 
for the use of real estate, the property of another, or shall negotiate or 
offer or attempt to negotiate a loan, secured or to be secured by mortgage 
or other encumbrance upon or transfer of any such real estate . .. One act 
in consideration of compensation, by fee, commission or otherwise, of 
buying, selling, renting or excha nging any such real estate of or for an· 
other, or attempting of offering so to do, or negotiating a loan upon or 
or leasing or renting or placing for rent any such real estate, or collect· 
ion of rent therefrom, shall constitute prima facie evidence that the per· 
son, copartnership, association, or corporation, so acting or attempting to 
act, is a real estate broker within the meaning of this act." 
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sued by the Delaware Real Estate Commission. The Delaware 
statute in question is similar to Pennsylvania's. Furthermore, 
as the opinion of the Attorney General of Delaware points out, 
an injunction was granted in Texas v. Homefinders of America, 
Inc., No. 72-2559 (District Court of El Paso, Texas). In that 
case, Homefinders was enjoined from holding out to the public 
that it was engaged in the business of providing rental real 
estate. 

We are further advised that similar injunctions have been 
granted in Florida at the behest of the Florida Real Estate Com­
mission. See Florida Real Estate Commission v. Sgro and 
Homefinders of Florida, Case 71-24171 (Circuit Court of Dade 
County); Florida Real Estate Commission v. Thompson t/a 
Homefinders, Case No. 72-922 (Circuit Court of Duval County); 
Florida Real Estate Commission v. Gorson and Garcia t/a Home 
Rental Service, Case No. 72-1473 (Circuit Court of Broward 
County). 

We believe that Pennsylvania law is in accord. In the words 
of the Real Estate Brokers License Act, note 2, supra, we be­
lieve that these rental listing agencies do " ... for another and 
for a fee, commission, or other valuable consideration ... ne-
gotiate the ... rental, or . .. offer or attempt to negotiate the . .. 
rental, or . .. hold ... themselves out as engaged in the business 
of ... renting of any real estate, interest in real estate, the pro­
perty of another .... " 

In Verona v. Schenley Farms Co., 312 Pa. 57, 167 A. 317 
(1933), the Court held that a person who had brought to the 
attention of a prospective buyer the attributes of another's 
real property which eventually resulted in the consummation 
of a sale was practicing real estate brokerage within the mean­
ing of the Act, and was therefore not entitled to collect the fee 
which had been promised him because he was unlicensed. The 
Court held that his activities, limited though they were, con­
stituted "negotiations" within the meaning of the Act. The 
Court stated ( 312 Pa. at 61) : 

"The Legislature was of course familiar with the great 
variety of real estate brokerage contracts made from 
time to time, and the definition of real estate broker 
must be understood in the light of the common know­
ledge on the subject; some idea of the varied scope of 
such contracts may be obtained by examining the cases 
cited in [citations omitted]." 

The Court further stated that the Act was intended to pre­
vent frauds upon the public and, therefore, even though it im­
poses penalties, it is not to be construc~ed st~ictly, but fair_ly 
and liberally in order to carry out the mtent10n of the Legis­
lature. Verona was followed in Alford v . Raschiatore, 163 Pa. 
Superior Ct. 635, 63 A. 2d 366 ( 1949) in which an individual 
who "knew people" found someone interested in the seller's 
land, brought the parties together, and a sale was consummated. 
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Suit was brought for a commission promised and plaintiff ~on­
tended that he had not been acting as a real estate broker smce 
he did not pretend that he h ad "negoti,ated" any~hing but mere­
ly brought the parties to each others attention. T_he Court 
nevertheless denied recovery, holding ( 163 Pa. Superior Ct. at 
639): 

"We cannot give to the word 'negotia~e,' in the sei;ise 
intended by the Legislature, the strict construct10n 
contended for by appellee. If we should so do, it would 
preclude from the r egulatory purpose of the Act a 
great percentage of brokers and salesmen who norm­
ally do no more than acquaint prospective buyers and 
sellers with the location and price of available proper­
ty, and w ho annually comply with the licensing feature 
of the Act in the belief that they are covered by it."3 

Similarly, in this case, the listing of the properties and mak­
ing such lists available for a fee has as its intention the bring­
ing of parties together in an amicable frame of mind to enter 
into a lease. We further believe that where a person holds him­
self out as h aving rental listings much in the way that a real 
Rstate broker usually does, th at it was the intention of the Leg­
islature to include such person within the definition and sub­
ject him to appropriate regulat ion. It is therefore our opinion, 
and you are so advised, that the activities carried on by the 
various rental list ing agencies constitute the practice of real 
estate brokeraQ"e under the licensing act and require that they 
be appropriately licensed. 4 

In accordance with this opinion, w e are prepared to take and 
br ing injunctive action against any of these rental listing agen­
cies which are not licensed and which fail to become licensed 
which you bring to our attention. 

Sincerely yours, 
GERALD GORNISH 

Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 

3. The court cited with favor Baird v . K r ancer, 138 Misc. 360, 246 N .Y.S. 85 
( 1930 ) , where the Court sa id that t he essentia l feature of broker's em­
ployr. 1ent is to bring the parties together in an amica ble frame of mind 
so tha t they m ay work out the t erms of their a gr eem ent, but that it is of 
no im portance that the broker participate in working out that ag reement. 

4. This opinion is not intended to cover the case of in stitutions which main­
ta in housing lists for prospective students or ernployes, or lists m a inta in­
ed by non-prof it or ga niza t ions for th~ benefit of m embers or interested 
pa r ties to. accomplis h social goals, wh1c!1 do. not involve the paym ents of 
fees. But 111 this case, where the _wo~~ - 1s. bemg done "for a fee, commis­
s10n, or other val~iabl~ cons1derat1on, 1t 1s clear that the practice of real 
estate br oker age is bemg earned on. 
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OFFICIAL OPINION No. 13 

Environmental impact statements-Department of En1:ir onmental Resources 
-National Environmen~al Policy A ct of 1969-0[fice of State Plann·ing and 
Development 

1. The National Environmental Policy Act of 1969, Public Law 91-190, r e­
quires that any comments and views of the Department of E nvironmental 
Resources (which is the agency authorized to develop and enforce environ­
mental standards for Pennsylvania) must accompany the F eden•J agency's 
detailed environmental statement and in addition advice and information 
useful in restoring, maintaining and enhancing the quality of the en­
vironment must be made available to states. 

2. The office of Planning and Research of the Department of Environmental 
Resources is responsible for overall environmental planning for the Com­
monwealth Government. 

3. Compliance with the Federal Act requires that any r evisions of the en­
vironmental impact statement made by the preparin:;; State agency must 
be reviev1ed and commented on u/ the Departr:>ent of Environmental Re­
sources before the staterr.ent is r e3ubmitted to the Federal agency. 

4. It would be appropriate for the Governor to issue an Executive Directive 
to all agencies of the Commonwealth Government requiring all agencies 
preparing environmental impact statements to submit them to the State 
Clearing House of the Office of State Planning and Development for pro­
cessing in accordance with the procedures outlined herein. 

Honorable Milton J. Shapp 
Governor 
Commonwealth of Pennsylvania 
Harrisburg, Pennsylvania 
Dear Governor Shapp: 

Harrisburg, Pa. 
January 30, 1973 

We have received a request from Maurice K . Goddard, Secre­
tary of Environmental Resources, concerning the procedures for 
review of environmental impact statements by the Common­
wealth. Secretary Goddard has asked us to consult with you and 
advise you of the proper procedures which should be followed 
as a matter of law in order to assure that a total review of en­
vironmental impact statements is made in a meaningful fashion. 
He is particularly concerned that his Department will have an 
opportunity to review an environmental impact statement pre­
pared by another agency of the Commonwealth whenever there 
are changes made in the statement after his Department has 
made its initial review. 

Environmental impact statements are required by the Federal 
Government pursuant to the National Environmental Policy Act 
of 1969 Public Law 91-190 ( 42 U.S.C.A., §4331 et seq.). Section 
102 of that Act provides that all agencies of the Federal Govern­
ment shall include in every recommendation on "major federal 
actions significantly affecting the quality of the human environ­
ment, a detailed statement by the responsible official on-

" ( i) the environmental impact of the proposed action, 
" (ii) any adverse environmental effects which cannot 
be avoided should the proposal be implemented, 
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"(iii) alternatives to the proposed action, 
" (iv) the relationship between local short-term uses of 
man's environment and the maintenance and enhance-
ment of long-term productivity, .and . 
" ( v) any irreversible and i~etrieva~le commitments of 
resources which would be involved m the proposed ac­
tion should it be implemented ... " ( 41 U.S.C.A. §4332) 

The Act further provides that the responsible official prepar­
ing the detailed statement shall consult with and obtain the com­
ments of any federal agency which has jurisdiction by law or 
special expertise and it also provides that copies of such state­
ments shall be accompanied by the comments and views of the 
appropriate federal, state and local agencies which are author­
ized to develop and enforce environmental standards. ( 42 
U.S.C.A. §4332) 

The federal agencies are required by the Act to "make avail­
able to states, counties, municipalities, institutions and indivi­
duals advice and information useful in restoring, maintaining 
and enhancing the quality of the environment; .. " ( 42 U.S.C.A. 
§4332) 

The express language of the Act thus requires that any com­
m ents and views of the Department of Environmental Resources 
(which is the agency authorized to develop and enforce environ­
mental standards for Pennsylvania) must accompany the Federal 
agency's detailed environmental statement and, in addition ad­
vice and information useful in restoring, maintaining and enhan­
cing the quality of the environment must be made available to 
states. 

The Office of Planning and Research of the Department of En­
vironmental Resources is responsible for overall environmental 
planning for the Commonwealth Government. In accordance 
with this duty the Office has developed procedures for the review 
of environmental impact statements which it has submitted to 
th~ State ClP.aring House of the Office of State Planning and De­
velonm~nt for incorporation into certain programs of that Office 
calling for environmental review. 

These procedures provide for copies of an applicant's draft de­
tail statement to be submitted by the State agency responsible 
for its preparation (preparing State agency) to the State Clear­
ing House within the Office of State Planning and Development 
for recording. From there the copies are sent to the Office of 
Planning and Research which distributes them for comment 
throughout the Department of Environmental Resources and to 
other State agencies affected by the proposed Federal action. All 
comments by the bureaus of the Department of Environmental 
Resources are summarized into a Departmental position for the 
Secretary's signature by the Office of Planning and Research. 
Comments of other State agencies are either incorporated into 
the departmental position or appended as separate comments. 
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This statement of position is then sent to the State Clearing 
House where it is recorded and attached verbatim to any com­
ments of the Office of State Planning and Development on the 
project relative to state social and economic policy. These state­
ments are then forwarded to the preparing State agency. 

Thereafter the preparing State agency prepares a final en­
vironmental impact statement which takes into consideration the 
comments of the Department of Environmental Resources. The 
final environmental impact statement is submitted to the Federal 
agency directly involved and copies thereof are sent to the State 
Clearing House which then distributes the final statement to the 
Office of Planning and Research for subsequent distribution to 
affected State agencies. 

Secretary Goddard's concern is with the eventuality of the Fed­
eral agency returning the environmental impact statement to 
the preparing State agency for revision. He suggests that when­
ever that happens his Department should have an opportunity 
to review and comment on any revisions in the environmental 
impact statement made by the preparing State agency. 

It is our opinion that compliance with the Federal Act requires 
that any revisions of the environmental impact statement made 
by the preparing State agency must be reviewed and commented 
on by the Department of Environmental .Resources before the 
Statement is resubmitted to the Federal agency. 

As mentioned above, Section 102 of the Act specifically pro­
vides that copies of statements shall be accompanied by the com­
ments and views of all the appropriate State agencies which are 
authorized to develop and enforce environmental standards. 
This means that the statements r elative to Pennsylvania cannot 
contain additional materials or r evisions with respect to which 
th~ Department of Environmental Resources has not had an op­
portunity to submit its comments and views. 

The procedures set forth in the preceding paragraphs have no­
where been delineated in an Executive Directive. Accordingly, 
we are of the opinion that it would be appropriate for you to is­
sue an Executive Directive to all agencies of the Commonwealth, 
for publication in the Pennsylvania Bulletin, requiring all agen­
cies preparing environmental impact statements to submit them 
to the State Clearing House of the Office of State Planning and 
Development in accordance with such precedures. The Executive 
Directive should set forth the procedures outlined above and 
it is suggested that it contain the following additional language: 

"In the event that the Federal Government ( 1) shall 
ask the preparing agency for supplemental or addition­
al statements relating to the original Environmental 
Impact Statement, or ( 2) shall return the Environ­
mental Impact Statement for additional work by the 
preparing agency then such preparing agency shall re­
submit the Environmental Impact Statement and the 
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Federal comments thereon together with the new ~a­
terial prepared by the agency to the State Clearing 
House of the Office of State Planning and Develop­
ment for distribution to the Department of Environ­
mental Resources' Office of Planning and Research and 
allow that Department the opportuity to further review 
and comment upon same, prior to re-submission to the 
Federal Government." 

Please advise if this Office can be of further assistance in this 
matter. 

Very truly yours, 
W. W. ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 14 

D epartment of Community A ffairs-B ucks County H ousing D evelopment Cor· 
poration- Use of State Housing Assistance funds under Contract H-91 to 
pay for legal fees, including cost of l itigat i on, if necessar y, is lawful. 

1. Under Section 4 (d) of the Housing and Redevelopment Assistance Law 
of May 20, 1949, P .L . 1633, as amended, (35 P.S. §1664(d)), Contract H-91 
funds may be used by the Bucks County Housing Development Cor por· 
ation for the payment of legal fees including the cost of litigation, should 
it be necessary, to react in court to the repeal of the zoning ordinance 
which is necessary for the proposed project qualifying for F ederal funds. 

Honorable William H. Wilcox 
Secretary 
Department of Community Affairs 
Harrisburg, Pennsylvania 

Dear Secretary Wilcox : 

Harrisburg, Pa. 
Febuary 9, 1973 

In reply to your memorandum of December 14, 1972, asking 
whether it would be lawful for the Bucks County Housing De­
velopment Corporation to use State Housing Assistance funds 
under Contract H-91 to pay for legal fees "including the cost of 
litigation, should it become necessary for us to react in court to 
the repeal of the zoning ordinance .... , " you are informed that 
such use of those funds would be lawful. 

Funds under the above contract were provided in accordance 
with Section 4 ( d) of the Housing and Redevelopment Assistance 
Law of Mav 20, 1949, P. L. 1633, as amended (35 P .S. §1664(d)) 
which provides: 

"The Department is hereby authorized within the lim­
itations hereinafter provided, . . . ( d) to make capital 
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grants to governmental agencies or authorities, or non­
profit corporations for the purpose of providing funds, 
which would be otherwise unavailable to initiate, apply 
for, administer, and execute housing projects financed 
under any Federal housing program .... " (Emphasis 
added.) 

33 

The above-quoted section is commonly referred to as providing 
"seed money" for Federal housing projects. In light of the use of 
the word "execute" by the Legislature; in light of the clear pur­
pose of Section ( d) to provide funds necessary in order to pre­
pare a project and make it eligible for Federal funds; in light of 
the fact that obtaining the necessary zoning for the proposed 
project in question is crucial to the qualification of that project 
for Federal funds , you are informed that Contract H-91 funds 
may be used by the Bucks County Housing Development Cor­
poration for the payment of legal fees as described above. 

Sincerely yours, 
MARK p WIDOFF 

Deput11 Attorney General 
ISRAEL P ACKEL 

Attorney General 

OFFICIAL OPINION No. 15 

Agreement of Sale or r eal estat e-Effect of agreement on ownership-Federal 
Disaster Relief Act 

1. An executed agreement of sale passJ:> 0qnilable ownership to the buyer of 
real estate before settlement occu rs. 

2. The equitable owner bears all loss or benefit that may occur with reg:i,rd 
to the prnperty from the time the agr<?ement of sale is executed. 

Dr. Richard Gersten 
Director of Civil Defense 
Harrisburg, Pennsylvania 

Dear Dr. Gersten: 

Harrisburg, Pa. 
February 26, 1973 

You have requested an opinion concerning ownership and risk 
of loss responsibility with regard to the public water supply sys­
tem serving the borough of Blossburg, Tioga County, Pennsyl­
vania. In your letter of February 6, 1973, you have indicated 
that this opinion is at the request of Assistant Regional Direc­
tor of the Federal Office of Emergency Preparedness, in connec­
tion with the Federal reimbursement for the cost of repairing the 
Blossburg waterworks which were damaged by the floods of 
June 23, 1972. Under the Federal Disaster Relief Act, P.L. 91-606, 
42 U.S.C.A. §4482, funds are available to reimburse municipal­
ities for the repair of publicly-owned facilities of this nature. 
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According to your letter, the facts of the situation are as fol­
lows. Prior to June 5, 1972, the water system was owned ~nd 
operated by the Blossburg Water Company, a private corporat10n. 
On June 5 the Blossburg Water Company and the Blossburg 
Municipal Authority, a municipal authority organized and ex­
isting under the Act of May 2, 1945, P.L. 382, 53 P.S.§§~01, et 
seq., executed a formal, written agreement of sale by which the 
company's waterworks facilities were to be sold to the Author­
ity. From the records of the Tioga County Recorder of Deeds, it 
appears that a formal settlement took place on July 18, 1972. On 
August 18, 1972, the Borough of Blossburg submitted to the Fed­
eral Office of Emergency Preparedness a request for Federal re­
imbursement in the amount of $42,559.45, for the cost of repair­
ing the damaged waterworks facilities. The question you have 
presented, then, is whether the water supply facilities of the 
Borough of Blossburg were publicly-owned at the time of the 
June flood. It is our opinion that they were. 

The pertinent principles of law are clear. In Hess v. Vinton 
CoEiery Co., 255 P a. 78 ( 1916) the law of Pennsylvania regard­
ing this subject was precisely stated. There a question was 
raised as to the effect of an agreement of sale on the rights and 
interests of the parties to the agreement. Quoting Richter v. Se­
lin, 8 S & R 425, the court stated at p . 83: 

"When a contract is made for sale of land, equity con­
siders the vendee as the purchaser of the estate sold, 
and the purchaser as a trustee for the vendor for the 
purchase-money. So much is the vendee considered, in 
contemplation of equity, as actually seized of the estate, 
that he must bear any loss which may happen to the 
estate between the agreement and the conveyance, and 
he will be entitled to any benefit which may accrue to 
it in the interval, because by the contract he is the own­
er of the premises to every intent and purpose in equ­
ity." 

See also Spratt v. Greenfield, et al., 279 Pa. 437 ( 1929), where 
the court stated "that the purchaser must bear any loss occasion­
ed to the property occurring after execution of the contract and 
before delivery of the deed, because . . .. [he] becomes the own­
er of the land." 

More recently, the Pennsylvania Supreme Court again restated 
the rule. 

"After a contract for the sale of real estate is duly ex­
ecuted, the purchaser is the equitable owner thereof 
entitled to all advantages that may thereafter arise' 
and responsible for all loss that may befall it." Syne; 
Appeal, 401 Pa. 387 (1960). 

For the reasons stated, therefore, it is our opinion that the 
water supply systems of the Borough of Blossburg were, in fact, 
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publicly-owned at the time of the flood of June, 1972. Conse­
quently the Borough of Blossburg is entitled to Federal reim­
bursement for the cost of repair of the waterworks facilities in 
question. 

Very truly yours, 
THEODORE A. ADLER 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 16 

Capitol Police-The Administrative Gode-Codified Ordinances of the City of 
Harrisburg 

1. The Capitol Police are authorized to remove and impound motor vehicles 
for violation of parking regulations on Commonwealth controlled parking 
areas. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Harrisburg, Pa. 
March 1, 1973 

You have requested our advice concerning the authority of the 
Capitol Police to have towed away at the owner's expense for 
violation of parking regulations on Commonwealth controlled 
parking areas. It is our opinion, and you are advised, that the 
Capitol Police do have such authority. 

As suggested in your letter of January 31, 1973, the power and 
duties of the Capitol Police are set forth in Section 2416 of the 
Administrative Code of 19-29 ( 71 P.S. §646) and the following 
language is contained in subsection ( e) : 

"To exercise the same powers as are now or may here­
after be exercised under authority of law or ordinance 
by the police of the cities of Harrisburg, Pittsburgh and 
Philadelphia;" 

Article 545 of the Codified Ordinances of the City of Harris­
burg authorizies the removal and impounding of vehicles by the 
Harrisburg Bureau of Police. Pursuant to Section 2416 (e) of 
The Administrative Code above, the Capitol Police have the 
same authority to remove and impound vehicles as is given to the 
Harrisburg Bureau of Police by said Ordinance. 

The mechanics for exercising such authority are contained in 
Article 545, a copy of which is attached hereto, as follows: 
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Section 545.02 of the Ordinance provides: 
" ( b) The Bureau of Police may remove or cause to be 
removed and subsequently cause to be impounded any 
motor vehicle parked on any street, highway, public 
property or private property in viol~tion of a~y city 
Ordinance or the Commonwealth Vehicle Code. 

Pursuant to Section 545.04 of the Ordinance, the Capitol Po­
lice must arrange for the storage of any automobile so removed 
or impounded in approved storage garages designated by the 
Director of Public Safety of the City of Harrisburg. 

Section 545.05 requires that notice of removal and/ or im­
poundment shall be sent by the Capitol Police to the owner of 
record of such motor vehicle within twelve ( 12) hours from the 
time of its removal. Such notice must designate the place from 
which the vehicle was removed, the reason for its removal or 
impounding and the name and address of the garage to which it 
has been impounded or the location to which it has been remov­
ed. 

Section 545.07 ( b) requires that anyone reclaiming a vehicle 
must pay the sum of $15.00 to the salvor for expenses in remov­
ing and towing the vehicle and $2.00 for each day or any part 
thereof during which the vehicle is stored to the operator of an 
approved storage garage. 

Section 545.09 permits an offender to pay the charges "under 
protest" and to have a hearing before a justice or a court of rec­
ord having jurisdiction; and Section 545.12 requires the Capitol 
Police to keep a record of all vehicles impounded, which records 
are available at reasonable times to agents or owners thereof or 
lien holders thereon. 

Very truly yours, 
w. w. ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 17 

Land and Water Reclamat ion and Conser vation Fund-Pa. Const. Art. VIII, 
§16- Grant s-in-aid for r ecreation projects 

1. The provisions of The Land and Water Reclamation and Conservation 
Fund, Pa. Const. art . 8, § 16, a llows the Department of Community affairs 
to fund indoor park a nd recreation facilit ies. 

2. The Land and Water Conservation and R eclamation Act, Act of January 
19, 1968, P .L. (1967) 996 (32 P.S. §§5101, et seq.) does not ba r the Depart· 
ment of Community Affairs from making grants-in-aid for the develop· 
ment of indoor recreation projects. 
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3. This opinion should in no way be read as permitting the Department of 
Community Affairs to devote substantial funds to the construction of rec­
reation facilities which are solely or primarily indoor in character. 

Honorable William H. Wilcox 
Secretary 
Department of Community Affairs 
Harrisburg, Pennsylvania 

Dear Secretary Wilcox: 

Harrisburg, Pa. 
March 2, 1973 

You have requested an opinion as to the legality of a Project 
500 grant for the renovation of a structure located on public 
parkiands for use as an indoor-outdoor theater. The structure is 
an abandoned barn, part of a park site acquired with Project 70 
funds. You are advised that, if made in a manner consistent 
with this opinion, there is no legal bar to such a grant. 

The Commonwealth was authorized in 1967 to create The Land 
and Water Conservation and Reclamation Fund. Pa. Const. Art. 
8, §16. The General Assembly, pursuant to the proceeding section 
enacted The Land and Water Conservation and Reclamation Act, 
Act of January 19, 1968, P.L. (1967) 996 (32 P.S. §§5101, et seq. ) 
("Project 500 Act"). The Department of Community Affairs 
("Department") was allocated $75,000,000 by the Project 500 
Act for grants-in-aid to political subdivisions to provide up to 
fifty percent of the cost of certain park and recreation projects. 

Thus far, the constitutional provision and the Project 500 Act 
have been interpreted to allow the Department to make grants 
only for indoor park and recreational facilities and integral in­
door facilities. Integral indoor facilities are those deemed neces­
sary for proper utilization of a funded outdoor facility, for ex­
ample, a bath house for an outdoor swimming pool. These opin­
ions have great weight to the conservation and reclamation fac­
ets of the state law. Conservation was viewed in a classic "do 
not disturb" manner. However, as will be discussed below, we 
think this view of conservation and reclamation is unnecessarily 
restrictive. Moreover, even assuming that the primary purpose 
of Project 500 is the creation of relatively undeveloped parks 
and open spaces, it does not follow that no indoor facilities may 
be constructed with Project 500 funds. We conclude that pre­
vious opinions must be overruled insofar as they absolutely bar 
the Department from making grants for the develoument of in­
door park and recreation facilities with Project 500 funds. 

We begin our analysis with the State Constitution. Project 500 
was preceded by the Project 70 program. Project 70 provided 
primarily for the acquisition of land. Pa. Const., Art. 8 §15. In 
contrast the Project 500 Constitutional provision stresses con­
servatio~ reclamation and development, in addition to acquisi­
tion. The' Constitution, Art. 8 §16, provides for : 
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''[A] Land and Water Conservation and Reclamat~on 
Fund to be used for the conservation and reclamat10n 
of land and water resources of the Commonwealth, in­
cluding the elimination of acid mine drainage, sewage, 
and other pollution from the streams of the _Common­
wealth, the provision of State financial a~s~stance to 
political subdivisions and municipal authonties of the 
Commonwealth of Pennsylvania for the construction of 
sewage treatment plants, the restoration of abandoned 
strip-mined areas, the control and extinguishment of 
surface and underground mine fires, the alleviation and 
prevention of subsidence resulting from mining oper­
ations, and the acquisition of additional lands and the 
reclamation and development of park and recreational 
lands acquired pursuant to the authority of article nine, 
section twenty-four [now art. 8, §15] of this Constitu­
tion, subject to such conditions and libilities as the 
General Assembly may prescribe." 

This difference in emphasis is substantial and the voters of the 
Commonwealth should be deemed to have recognized that Pro­
ject 500 was an expansion of Project 70 in scope. 

The broader scope is, however, sufficient to allow Project 500 
grants for indoor park and recreation facilities. There are no 
words in the constitutional provision which limit the funds to 
outdoor facilities. The phrases following "including" were in a 
1970 Attorney General's Opinion, found not to be a limitation on 
the preceding constitutional language, but rather an enlarge­
ment of the language. Pa. Att'y Gen. Op., May 1, 1970. The men­
tion of development of Project 70 lands is merely an indication 
of possible sites for development. Moreover, Pennsylvania courts 
have often held that constitutional provisions such as the one 
here should be given a broad construction. Evans v. West Nor­
riton Township Municipal Authority, 370 Pa. 150, 87 A. 2d 474 
(1952. We conclude that Department funding of indoor park 
and recreational facilities would not violate the provision. 

The constitutional provision authorizes the General Assembly 
to prescribe conditions and liabilities for the Project 500 pro­
gram. The General Assembly did so in the Project 500 Act cited 
above. The Project 500 Act in no way dictates that Department 
development grants may not be made for indoor park and recre­
ation facilities. The Department under the Project 500 Act may 
pay up to fifty percent of the cost: 

" ( i) of development of county and municipal park and 
recreation lands including lands acquired under the act 
of June 22, 1964 (P. L . 131), known as the 'Project 70 
Land Acquisition and Borrowing Act' to be used for 
county and municipal park and recreation purposes· 
( ~i ~ to acquire and ~evelop additional county and mu: 
mc1pal nark. recreation, and open space lands in those 
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regions where the statewide outdoor recreation plan 
indicates a need for those lands; and (iii) for studies 
conducted to determine park and recreational needs and 
the location of facilities." 32 P.S. §5116 (a) (4). 
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The first subparagraph of the preceding allows grants for the 
distinct purpose of development of park and recreation lands. 
There is no mention of development of land for outdoor park and 
recreation purposes. The second subparagraph speaks of acquisi­
tion as well as development. Only in this subparagraph is 
"outdoor" mentioned. In this subparagraph, the Legislature dem­
onstrates it was conscious of outdoor recreation programs, indeed 
a statewide outdoor recreation plan. The third subparagraph, 
concerned with studies, also makes no indoor/outdoor distinc­
tion. 

No other portion of the Project 500 Act speaks to an indoor/ 
outdoor distinction for purposes of Department development 
grants. Recreation is only defined in the phrase, "Recreation 
and historical purposes" ( 32 P.S. §5103 ( 1)), and that phrase is 
not used in the paragraph of the Project 500 Act directly ap­
plicable to the Department. The definition of development does 
not forbid indoor development, speaking of, "any construction" 
. .. required for and compatible with the physical development, 
improvement of land .... " 32 P.S. §5103 ( 3). Park is not defined. 

Also, at 32 P.S. §5116(a) (3), Project 500 funds are allocated 
to the Department of Forests and Waters, Fish and Game Com­
missions and Historical and Museum Commissions " ... for the 
cost of planning, related administrative expenses and develop­
ment of public outdoor recreation areas .... " (Emphasis added. ) 
The General Assembly again here provides explicitly for "out­
door" recreation development. This explicit reference to "out­
door" recreation and the specificity of this paragraph is in sharp 
contrast to paragraph ( 4), which allocates Project 500 funds to 
the Department of Community Affairs. This difference in lan­
guage would indicate that the General Assembly intended to al­
low local governments a degree of autonomy and flexibility in 
planning and developing their Project 500 recreation lands. We, 
therefore, conclude that neither the language nor the structure 
of the Project 500 Act would bar Department grants for develop­
ment of indoor recreation projects. 

We must emphasize here that this opinion should in no way 
be read as permitting the Department to devote substantial funds 
to the construction of park and recreation facilities which are 
solely or primarily indoor in character. We have stated that 
neither the constitutional provision nor the Project 500 Act bar 
the Department from using Project 500 funds for facilities where 
such facilities are an integral part of the development of rec­
reation and park lands and where that development is consistent 
with the purposes of the Project 500_ Act.. It is cl~ar that Project 
500 recreation funds were meant primarily to aid outdoor park 
and recreation programs. This is evidenced by the conservation-
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reclamation and non-development themes of both the constitu­
tional provision and the Project 500 Act. See; 32 P.~: ~5103(2 ). 
The development of numerous indoor recreation fac1hties would 
be a violation of this intent. 

The instant proposal is for the renov~tion of a ~uilding to be 
used, in part, for indoor theater. There is no quest~on that ~hea­
ter may be deemed recreatio_n . .t\lso, Pennsylva.rua expe~1ence 
has never found theaters a v10labon of parks. Thus, consistent 
with the above, the Department may allow a grant for the reno­
vation. 

Sincerly yours, 

MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 18 

t!..Ct No. 281 (1972 ) - D eed of conveyan ce-Discretionary au t horit y of Gover­
nor-Approval of t r ansaction 

1. The Governor has discretion to transfer less than the total number of 
acres authorized by Act No. 281 ( 1972) where the transferee does not 
r equire all of the property for public school pur poses and where the Act 
provides for a reversion of la nd not used for public school pu rposes. 

!.. Under t he statutory scheme of Act No. 281 (1972 ) the Governor is vested 
with discretion to either a pprnve or disapprove the transaction and 
a pprove or disapprove t he deed of conveyance; this con fers upon him the 
discretiona ry author ity to approve only so much of the conveyance as 
the Governor deems advisable. 

Honorable Milton J. Shapp 
Governor 
Commonwealth of Pennsylvania 
Harrisburg, Pennsylvania 
Dear Governor Shapp : 

Harrisburg, Pa. 
March 5, 1973 

You have inquired concerning the legality of transferring 42 
acres of land to the School District of the City of Harrisburg 
pursuant to Act No. 281 of December 4, 1972. In your letter of 
February 2, 1973, you have advised that the Harrisburg School 
Board has passed a resolution requesting the Commonwealth to 
transfer to it only 42 of the 46 acres of land authorized for trans­
fer. It is our opinion and you are advised that you can legally 
transfer only 42 acres of the land described in Act No. 281 and 
this should be accomplished by a deed of conveyance which is 
being prepared by this Department and will shortly be forward· 
ed to you for signature. 



OPINIONS OF THE ATTORNEY GENERAL 41 

The resolution passed by the School Board recites the fact that 
the School District only requires 42 of the 46 acres of land for 
use for public school purposes and that the School District has 
no present or future need of the remaining four acres. Since Act 
No. 281 provides for the reversion to the Commonwealth of any 
portion of land which is not used for public school purposes, it is 
our opinion that such reversionary clause is sufficient authority 
for you to convey only that portion which is intended to be used 
for public school purposes. 

Under the statutory scheme of Act No. 281 you are vested with 
discretion to either approve or disapprove the transaction. Fur­
thermore you are given explicit authority to approve or disap­
prove the deed of conveyance. The pertinent provisions of the 
Act are as follows : 

"Section 1. The Dept. of Property and Supplies, with the 
approval of the Department of Public Welfare and the 
Governor, is hereby authorized and directed on behalf 
of the Commonwealth of Pennsylvania, to grant and 
convey to the School District of the City of Harrisburg, 
the following tract of land .... 

****** 
"Section 3. The deed of conveyance shall be approved 
by the Department of Justice and shall be executed by 
the Secretary of Property and Supplies in the name of 
the Commonwealth of Pennsylvania, with the approval 
of the Secretary of Public Welfare and the Governor." 
(Emphasis added. ) 

As noted in Brice v. Robertson House Moving, Wrecking & 
Salvage Co., 249 N.C. 74, 105 S.E. 2d 439 (1952), and State ex 
rel. Pilkinton v. Bush, 211 Ark. 28, 19-8 S.W. 2d 1004 ( 1972), the 
use of the word "approval" in a statute does not impose a formal 
or ministerial duty but rather confers upon the party who must 
give approval the discretionary function of approving the trans­
action since the word approval connotes the exercise of discre­
tion. Again, in Commonwealth v. Benedum Trees Co., 69 Dauph. 
269, 271 (1956), the Court held that the word "approved" refers 
to an exercise of independent analysis and conclusion. 

Consequently, Act No. 281 of December 4 , 1972, must be in­
terpreted as giving discretionary authority to grant and convey 
the land and to approve the deed of conveyance, and you are 
therefore authorized to approve only so much of the conveyance 
as you determine advisable based upon all of the surrounding 
circumstances. Inasmuch as the Harrisburg School District ad­
vises that they only have need of 42 of the 46 acres of land de­
scribed in Act No. 281 for publc school purposes and inasmuch 
as the Board merely requests a conveyance of 42 acres. you are 
hereby advised that you can, in the exercise of your discretion-
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ary authority granted in Act No. 281, grant and convey only 42 
of the 46 acres of land described therein. 

Very truly yours, 
RICHARD J . ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 19 

Act No .. 94 and 95 of 1970-Cap'ital Facilities D ebt Enabling Act-Depart­
ment of H iglwJays-lliotor License Firnd-rlrticle VIII, Sections 7' and 11 
of P c1111:;yl-rcu:ia Consti tution. 

1. Act 94 of 1970 provides for the acquisition of the East Rochester-Monaca 
Toil Bridge not hy purchase but by assuming the outstanding indebt­
edness of the n;un ici~)al authority which owns the bridge. 

0 E ven though Act 9 i of 1970 contemplates that the $5,000,000 in Com­
:-i10nwealtll general obligations bonds will be r etii'ed frorn the Motor 
License Fund, such a refunding pro<::edure does not violate Article VIII, 
Section 11 of the Pem~sylvaaia Constitution inasmuch as th 8 Common­
wealth is not purci1asing t :1 e b;·idge but is merely u sing Motor License 
Fund for payment of obligations incurred in constructing the bridge. 

3. The Commonwealth is not prohibited from assuming the indebtedness 
of a municipal authority under Article VIII, Section 9 of the P ennsyl­
vania Constitution ina snrnch as a municipal authority is not a creature, 
agent or represenlative of the municipal corporation which organized it 
but rat ner is an independent agent of the Commonwealth and part of 
its sovereignty. 

Honorable Jacob G. Kassab 
Secretary 
Department of Transportation 
Harrisburg, Pennsylvania 
Dear Secretary Kassab : 

Harrisburg, Pa. 
March 8, 1973 

You have inquired regarding the constitutionality of the 
$5,000,000 appropriation to assume the municipal authority's in­
debtedness incurred in constructing, maintaining and repairing 
of the East Rochester-Monaca Toll Bridge thereby transferring 
ownership of the bridge to the Commonwealth. It is our conclu­
sion that such an appropriation does not violate either Article 
VIII, Section 9 or Article VIII, Section 11 of the Pennsylvania 
Constitution. 

Act 94 of March 26, 1970, authorized a capital expenditure of 
$5,000,000 as an "acquisition cost" for liquidating the indebted­
ness of the East Rochester-Monaca Toll Bridge which effects a 
transfer of the ownership of the bridge from a municipal author­
ity to the Commonwealth by retiring the outstanding indebted­
ness of the toll bridge. Act 94 of 1970 was passed pursuant to 
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Article VIII, Section 7 (a) ( 4) of the Pennsylvania Constitution 
and the Capital Facilities Debt Enabling Act, 72 P.S. §3920.1 et 
seq., which authorizes the Commonwealth to incur indebtedness 
without the approval of the electors for capital projects specif­
ically itemized in a capital budget and which thereby anticipated 
funding of the project by sale of general obligation bonds. There­
after, pursuant to this constitutional and statutory authority, the 
Legislature passed Act 95 of 1970 and appropriated the net pro­
ceeds of the sale of bonds therein authorized to the Department 
of Highways in order to fund the toll bridge acquisition project 
of Act 94 of 1970. In this regard, it is noted that Act 94 is a sup­
plement to Act 133 of November 25, 1969, which provided that 
the funds of the Capital Budget Act of 1969-70 and supplements 
thereto shall be restricted to the Motor License Fund. Further­
more, Act 17A of July 7, 1972, provides for debt service reim­
bursement for general obligation bonds carried by the Depart­
ment of Transportation out of the Motor License Fund. Conse­
quently, Act 94 of 1970 contemplates that $5,000,000 in Common­
wealth obligation bonds authorized to retire the bonds of the toll 
bridge would have to be repaid from the Motor License Fund. 
In view of this refunding procedure, you are concerned that Act 
94 of 1970 is unconstitutional under Article VIII, Section 11 of 
the Pennsylvania Constitution and the rationale of Peoples 
Bridge Company of Harrisburg v . Shroyer, 355 Pa. 599 (1947) 

Article VIII, §11 of the Pennsylvania Constitution establishes 
the Motor License Fund for the following purposes : 

"All proceeds from gasoline and other motor fuel excise 
taxes, motor vehicle registration fees and license taxes, 
operator's licenses and other excise taxes imposed on 
products used in motor transportation . .. shall be ap­
propriated by the General Assembly ... and used solely 
for construction, reconstruction, maintenance and re­
pair of ... public highways and bridges ... and expenses 
incident thereto, and for payment of obligations incur­
red for such purposes . ... " (Emphasis added.) 

In Peoples Bridge Company v. Shroyer, supra, the Pennsylvania 
Supreme Court held that this restriction prohibits the Common­
wealth from using monies in the Motor License Fund for "pur­
chasing" toll bridges because such monies could only be used for 
constructing, reconstructing, maintaining and repairing bridges. 
This restriction, however, is inapplicable to Act 94 of 1970 inas­
much as the Commonwealth is not purchasing the East Roches­
ter-Monaca Toll Bridge but is merely assuming the indebtedness 
of the municipal authority which owns the bridge. In assuming 
such indebtedness which has the incidental effect of transferring 
ownership of the bridge from municipal authority to the Com­
monwealth, the Commonwealth is assuming obligations incur­
red in the " . . . construction ... maintenance and repair of . . . 
bridges . .. "which type of expenditure of Motor Vehicle Fund 
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monies is expressly authorized by Article VIII, Section 11 of the 
Pennsy 1 vania Cons ti tu tion.1 

In view of this conclusion that, under Act 94 of 1970, the Com­
monwealth is not purchasing the bridge but is merely assuming 
the indebtedness of the municipal authority incurred in con­
structing, maintaining, and repairing the bridge, the question is 
asked whether or not such an assumption of indebtedness is in 
violation of Article VIII, Section 9 of the Pennsylvania Con­
stitution which restricts the Commonwealth from assuming mu­
nicipal debts : 

"The Commonwealth shall not assume the debt, or any 
part thereof, of any county, city, borough, incorporated 
town, township or any similar general purpose unit of 
government . . . . " 

The East Rochester-Monaca Toll Bridge is not owned by any 
county, city, borough, incorporated town, township, or any gen­
eral purpose unit of government but rather is owned by a mu­
nicipal authority. As noted in Commonwealth v . Erie Metropol­
itan Transit Aut hority, 444 P a. 345, 348 ( 1971), "municipal au· 
thorities are not the creatures, agents or representatives of the 
municipalities which organize them, but rather are 'independent 
agencies of the Commonwealth and part of its sovereignty."' 
Given this unique status of municipal authorities, the constitu­
tional restriction on assumption of municipal debt as enunciated 
at Article VIII, Section 9 of the P ennsylvania Constitution does 
not apply to assumption by the Commonwealth of the debt of a 
municipal authority. 

In summation, it is concluded that Act 94 of 1970 is consti­
tutional inasmuch as it provides for the assumption of debt, not 
the purchase, of the toll bridge thereby obviating a violation of 
Article VIII, Section 11 and inasmuch as the Commonwealth 

1. In a ddition, the Cour t in the Shroyer case, as an alterna tive holding, 
ruled that the appropriation pursuant to wh ich the toll bridges were to be 
purchased did not permit t he pu rchase. Moreover, t he Court did not dis· 
cuss the lan guage "maintenance ... of ... public highways" of Article VIII, 
Section 11. In t he insta nt case, state maintained public highways connect 
at either end of t he East Rocheste r-Monaca Toll Bridge and the highway 
system establish ed by these t wo roads can be maintained safely only if 
t he toll bridge itself is maintained, e.g., if the two roads n eed to be plowed 
du r ing heavy snows, the bridge must a lso be plowed and a lso an y unre­
paired damage to the bridge impa irs the flow of traffic on the t wo State 
roads connecting wi th the bridge. F or this r eason, acquisition of the 
bridge serves t he purpose of maintaining State highways within the 
meaning of t he language of Article VIII, Section 11 which further makes 
Peop les B r idge Cornpany v . Shroyer, supra, s ignificantly d istingu ishable 
from the instant case. 
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can. assume the d«:bt of a municipal authority without violating 
Article VIII, Section 9 of the Pennsylvania Constitution. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 20 

Stttdent-parent right to examine stttdent r ecords; Teachers rights to ex­
amine school personnel records; Salary records of pttblic, State schools and 
community colleges are p1i/Jlic records. 

1. A student and the student's parents-when the student is an uneman­
cipated minor-have a right, under the comrr.on law and the provisions 
of the "Right to Know" Law, Act of June 21, 1957, P.L. 390, as amended 
(65 P .S. §66.1) to examine records kept by public schools concerning 
that student. A public school is an "agency" within the meaning of the 
"Right to Knew" Law, and the student's files are "public records" since 
they become "decisions fixing the personal or property rights, privileges, 
immunities, duties or obligations of any person or group of persons .... " 

2. However, the status of a public record is restricted where its releas9 
"would operate to the prejudice or impairment of a person's reputation 
or personal security .. .. " Thus, the records are available only to the stu­
dent and, where a minor, his parents. 

3. A teacher in the public schools has a right under the common law and 
the provisions of the "Right to Know" Law to examine personal rec­
ords concerning that teacher. 

4. Salary records of employes of the public schools, State institutions and 
community colleges are public recor ds, within the meaning of the "Right 
to Know" Law, and, therefore, are available for inspection. Sala ry records 
of private institutions of higher learning and State-related colleges and 
universities are not public records within the meaning of the "Right to 
Know" Law, and are not available. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
March 8, 1973 

You have asked our opinion on several related questions. They 
are: 

( 1) What are the rights of a student and his or her parents to 
examine records concerning that student kept by the public 
schools? 

( 2) What are the rights of a teacher to exa~ine personnel rec­
ords concerning that teacher kept by the pubhc schools? 

( 3) Are salary records of e~ployes <;>f. the pub~ic schools ~d 
of institutions of higher education rece1vmg pubhc funds avail-
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able for public inspection under the Pennsylvania "Right to 
Know" Law, Act of June 21, 1957, P. L. 390, as amended (65 
P .S. §66.1)? 

You are advised that: 
( 1) A student and the student's parents have a right to ex­

amine records concerning that student, subject to the limitations 
stated below. 

( 2) A teacher in the public schools has a right to examine the 
personnel records concerning that teacher. 

( 3) Salary records of employes of the public schools, State 
institutions, and community colleges are public records, and, 
therefore, are available for inspection. Salary records of private 
institutions of higher learning and State-related colleges and uni­
versities are not public records and are not available. 

The answers to each of these questions are governed by com­
mon law and by the provisions of the "Right to Know" Law and 
related statutes. The "Right to Know" Law provides: 

"Every public record of an agency shall, at reasonable 
times, be open for examination and inspection by any 
citizen of the Commonwealth of Pennsylvania." 65 P.S. 
§66.2. 

The terms "agency" and "public record" are defined by the Act 
as follows: 

" ( 1) 'Agency.' Any department, board or commission of 
the executive branch of the Commonwealth, any po­
litical subdivision of the Commonwealth, the Pennsyl­
vania Turnpike Commission, or any State or municipal 
authority or similar organization created by or pursuant 
to a statute which declares in substance that such or­
ganization performs or has for its purpose the perform­
ance of an essential governmental function." ( 65 P.S. 
§66.1(1) ) . 
" ( 2) 'Public Record.' Any account, voucher or contract 
dealing with the receipt or disbursement of funds by an 
agency or its acquisition, use or disposal of services or 
of supplies, materials, equipment or other property 
and any minute, order, or decision by an agency fixing 
the personal or property rights, privileges, immunities, 
duties or obligations of any person or group of persons: 
Provided, That the term "public record" shall not mean 
any report, communication or other paper, the publi­
cation of which would disclose the institution, progress 
or r esult of an investigation undertaken by an agency 
in the performance of its official duties except those 
reports filed by agencies pertaining to safety and health 
in industrial plants; it shall not include any record, 
document, material, exhibit, pleading, report, memo­
randum or other paper, access to or the publication of 
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which is prohibited, restricted or forbidden by statute, 
law or order or decree of court, or which would oper­
ate ~o the prejudice or impairment of a person's rep­
utat10n or personal security, or which would result in 
the loss by the Commonwealth or any of its political 
subdivisions or commissions or State or municipal au­
thorities of Federal funds, excepting therefrom how­
ever the record of any conviction for any criminal act." 
(65 P.S. §66.1(2)). 
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"Political subdivision" is defined by the laws of this Common­
wealth as follows: 

"'Political subdivision'; any county, city, borough, incor­
porated town, township, school district, vocational 
school district and county institution district." Act of 
May 28, 1937, P.L. 1019, as amended (46 P.S. §601). 

( 1) With respect to your first question you are advised that 
a student or the student's parents-when the student is an un­
emancipated minor-have a right to examine records concern­
ing that student kept by public school authorities. This right is 
derived from the Pennsylvania "Right to Know" Law and the 
"common law" right to inspect records of a public nature by per­
sons having a sufficient interest in the subject matter therein. 

It is clear that a public school, which is an instrumentality of 
the local school district, is an "agency" within the meaning of 
the "Right to Know" Law. (See ( 3) below) It is also clear that 
student records dealing with reports of teachers, administrators, 
examination scores, etc. are "public records,'' within the mean­
ing of the Law, subject to certain limitations discussed below, 
because those documents do, in fact, become "decisions fixing 
the personal or property rights, privileges, immunities, duties or 
obligations of any person or group of persons . . .. " 

The availability of a student's records is restricted when such 
records "would operate to the prejudice or impairment of a per­
son's reputation or personal security .... " This restriction does 
not apply in those situations where a parent or legal guardian 
of a public school student requests to see records pertaining to 
the student. As the legally responsible person charged with the 
care and protection of the student, the release of these records to 
such parent or guardian must be considered equivalent, for 
purposes of the "Right to Know" Law, to the release of the doc­
uments to the student himself. Under such circumstances, there­
fore such release cannot be considered to be to "the prejudice 
or i~pairment of a person's reputation or personal security .. .. " 

It must be emphasized at this point that the above restriction 
applies to those situations where persons other than the student 
or the parents are requesting access to the student's records. 
Not only would the release of such documents without the con­
sent of the student or of the parents probably violate the "Right 
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to Know" Law, but liability for defamation or injurious false­
hood may arise. 

We note in passing that a recent study _indica~es that 74 per 
cent of a large cross-section of Pennsylvarua public schools have 
no policies forbidding the releas~ of any part, of a student'.s rec­
ord in the absence of the parent s or student s consent. Michael 
J. Barone, A Survey of School Districts to Determine Local Pol­
icy Regarding Mainten0;nce, R~lease, and Us~ of Pupil. Person­
nel Information ( Chromcle Gm dance Profess10nal Service). See 
also, Pa. School Journal, pp. 177-179 (1970). This study indi­
cates that guidelines should be prepared for local districts spec­
ifying the circumstances when student records should not be 
released to persons in the absence of student or parental consent. 

This office stands ready to cooperate with you and with local 
school officials in the formulation of such guidelines and directs 
your attention to "Guidelines for the Collection, Maintenance 
and Dissemination of Pupil Records," Report of Conference Con­
vened by Russell Sage Foundation, May 25-28, 1969, which 
could be used as a model approach to these problems. We also 
stand ready to assist in the preparation of such legislation or 
regulations as may be found necessary to further protect the pri­
vacy rights of students and their parents. 

Several courts in recent years have also reaffirmed the com­
mon law right of a person to inspect public records when he or 
she has a sufficient interest in the subject matter of those doc­
uments. Specifically, and perhaps most notably, a New York 
Court in the case of Van Allen v. McLeary, 211 N.Y.S. 2d 501 
(Sup. Ct., Nassau County 1961) held that a parent has a common 
law right to inspect his child's school records, and to compel 
their production by mandamus. See also, Johnson v. Bd. of Ed­
ucation, 220 N.Y.S. 2d 362 (Sup. Ct., Kings County 1961 ). A 
discussion of the Pennsylvania common law right to inspect 
public documents by persons having a special interest in them, 
is provided in a 1913 Attorney General's Opinion, 16 Dauphin 
151, and in a 1925 Attorney General's Opinion by Dep. Atty. 
General Campbell, both affirming that common law right, 6 
D & C 383. Recent Pennsylvania cases affirming the common law 
right that public r ecords are available to the inspection of any 
citizen at all reasonable times are Avveal o.f Simon, 353 Pa. 514, 
518. 46 A . 2d 243. 245 (1946), and Wile11 v. Woods, 393 Pa. 341, 
347-350. 141 A. 2d 844. 848-849 (1958) . The Wiley case contains 
a thorough survey of the Pennsylvania cases supporting this 
right. 

( 2) With respect to your second question, you are advised 
that a teach0 r does have a right to examine personnel records 
concerning that teacher kept by the public schools for the same 
r easons that a student has the right to examine his records as 
discussed above. 
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( 3) With respect to your third question, you are informed 
that salary records of employes of public schools and of institu­
tions of higher education receiving public funds are subject to 
the provisions of the "Right to Know" Law with certain excep-
tions discussed below. ' 

It is clear from the "Right to Know" Law that the Legislature 
intended the taxpayers to have access to information concerning 
how their tax money is being disbursed. Salary information, ab­
sent extraordinary circumstances which we cannot perceive at 
this time, should as a matter of course be released to the public. 
The Legislature realized, however, that there are times when a 
disclosure of certain records "would operate to the prejudice or 
impairment of a person's reputation or personal security ... " In­
formation such as a persons' previous arrest r ecord or a history 
of mental instability, which can be found in an employe's per­
sonal file, is excluded from public investigation. 

The "Right to Know" Law applies to those institutions that 
would be included in the definition of the term " agency" as it 
appears in the Act. Only the salary records of an "agency'­
would be subject to disclosure under the "Right to Know" Law. 

A. Public Schools 

Public schools are incorporated within a school district, which 
is a political subdivision under the statutory definition above, 
and hence are agencies within the Act. Thus, the salaries of em­
ployes of public schools which c:re a disbursement of funds by an 
agency are "public records." 

B. State-Owned Institutions 

State-Owned Institutions, i.e., state colleges and univer sities, 
are those institutions now existing and those which may here­
after be created or constituted by, in, and for the Commonwealth 
of Pennsylvania. These institutions are administered by the 
Board of State College and University Directors which is subiPct 
to the regulations of the State Board of Education, (24 P.S. §§20-
2001 et seq.) . The Board of Education is a part of the Executive 
Branch of the government under the auspices of the Secretary 
of Education. It is readily apparent that these institutions fall 
within the statutory definition of agency and hence the salaries 
of the employes of such institutions are matters of "public rec­
ord." 

C. Community Colleges 
The case of Kegel v. Community College of Beaver County, 

55 D & C 2d 220 ( 1972) held that a community college created 
pursuant to the Community College Act of August 24, 1963, P.L. 
1132 is an "agency" and that individual salary records of the 
college employes are "public records" within the meaning and 
provisions of the "Right to Know" Law. 
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D. State-Related Commonwealth Universities and Private State­
Aided Institutions 

In the case of Mooney v. Board of Trustees of Temple Uni­
versity, 292 A. 2d 395, 448 Pa. 424 ( 1972), the Court, with _Jus­
tice Manderino dissenting, held that although Temple Umver­
sity became a State-related institution by virtue of the Temple 
University-Commonwealth Act of November 30, 1965, P.L. 843 
§43 §2(2) 24 P.S. §2510-2(2), it was not an "agency" subject to 
the "Right to :Know" Law. On the basis of this opinion, State­
related institutions are not agencies within the meanin of the 
"Right to Know" Act and, hence, their salary records are not 
subject to public access. 

Private State-related institutions are not "agencies" under the 
"Right to Know" Law since they do not come under the defini­
tion of a "political subdivision" or of an "agency". 

Sincerly yours, 
MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 21 

Constables' fees-Pennsylvania Constitution, Article 3, Sectio'Tt 27-Increased 
cornpensation under Act No. 344. 

1. Article 3, Section 27 of the Pennsylvania Constitution prohibits the pay· 
ment of legislatively enacted increased f P,es to constables who assumed 
office prior to the effective date of the enactment. 

2. A constable is a public officer within the meaning of Article 3, Section 27. 

3. A constable, alderman or justice of the peace is entitled to receive the 
fees fixed by law at the time of his election or appointment, and such fees 
can neither be increased nor diminished by subsequent legislation during 
the term of office. 

4. Mileage allowances are not "emoluments" within the meaning of Article 
3, Section 27 of the Constitution. A constable may receive legislatively 
increased mileage fees regardless of when he iuisumed office. 

A. Evans Kephart 
Court Administrator of Pennsylvania 
Administrative Office of Pennsylvania Courts 
Philadelphia, Pennsylvania 
Dear Mr. Kephart: 

Harrisburg, Pa. 
March 14, 1973 

You have requested an opinion as to whether the increased 
compensation for constables provided for by Act 344 of Decem­
ber 28, 1972, may be paid to constables who assumed office 
prior to the effective date of that Act. 
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Article 3, Section 27 of the Pennsylvania Constitution provides 
that, "No I.aw: s.hall ~xtend the term of any public officer, or in­
crease or d1m1msh his salary or emoluments after his election or 
appointment." It has uniformly been held that a constable is a 
public officer within the meaning of this provision. Murphy v. 
Lackawanna County, 33 D&C 234 (1938); Noel v. Adams Coun­
ty, 30 D&C 444 ( 1937); Strunk v. Hershey et al., 30 D&C 396 
(1937); Kauffman v. Union County, 31 D&C 212 (1937). 

In Freiler v. Schuylkill County, 46 Pa. Super. 58 63 ( 1911) 
the Court said: ' ' 

"The same question was before this Court in Lyons v. 
Means, 1 Pa. Superior Ct. 608, in which we held that a 
justice of the peace, alderman and constable was en­
titled to receive the fees fixed by law at the time of his 
election or appointment, and that such fees can neither 
be increased nor diminished by subsequent legislation 
during the term of office." 

It is my opinion, therefore, and you are so advised, that the 
Constitution of Pennsylvania prohibits the payment of the in­
creased fees for performing the particular services designated 
by Act 344 to constables who assumed office prior to the effective 
date of the Act. 

Act 344, in addition to increasing the fixed flat fees to be paid 
to constables for performing certain designated services, also in­
creases the mileage rate to be collected by constables for their 
travel incidental to performing their duties. 

"Generally, statutory compensation to a public officer 
for expenses necessarily incurred in performing the 
duties of his office is neither salary nor an emolument 
of the office and is not within a prohibition against in­
creasing or otherwise changing his compensation during 
his term of office, . .. " 43 Am. Jur. 2d 371, p. 155. See 
Appeal of Loushay, 169 Pa. Super. 543 ( 1951), aff'd 370 
Pa. 453. 

While there is no Pennsylvania decision which holds that 
mileage allowances are not "emoluments" within the meaning 
of Article 3, Section 27 of the Pennsylvania Constitution, the 
courts of other jurisdictions have consistently held that they are 
not. 

" . .. statutory compensation for expenses necessarily 
incurred in performing the duties of an office is neither 
salary nor an emolument of the office .. . " Taxpayers' 
League of Carbon County, Wyo. v. McPherson, et al. , 
54 P. 2d 897 (Wyo. 1936) . See also State ex rel. Weldon 
v. Thomason, 221 S.W. 491 (Tenn. 1920); Milwaukee 
County v. Halsey, 136 N.W. 139 (Wisc. 1912); Schar­
renbroich v. Lewis & Clark County, 83 P. 482 (Mont. 
1905); Clark v. Board of County Commissioners, 267 
N.W. 138 (S.D. 1936). 
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The legislative recognition of the need for payment of an ~n­
crease in transportation expenses should not be deemed an in­
crease in salary or emoluments. 

It is my opinion, therefore, that all constables, regardless of 
date of taking office, are entitled to the increased compensation 
for mileage provided for by Act 344. 

Sincerely yours, 
J. ANDREW SMYSER 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 22 

Nonpublic schools-Public School Code-School lunch program. 
1. The nonprofit school lunch program has a public welfare purpose which 

is not a function in any sense associated with religion. 
2. The Department of Education may administer a school lunch program 

for nonpublic schools, using Federal funds designated for that purpose. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
March 20, 1973 

You have asked whether the Department of Education may 
administer a school lunch program for nonpublic schools, using 
Federal funds designated for that purpose. You are advised that 
the Department of Education may administer such a program, 
even though it includes children attending private and parochial 
schools. 

The authority to administer a school lunch program is found 
in Section 1337 of the School Code, 24 P.S. 13-1337. The main 
provisions of this statute are as follows: 

" (a) Definitions--For the purpose of this section­
'school lunch program' means a program under which 
lunches are served by any school on a nonprofit basis 
to children in attendance, including any such program 
under which a school receives assistance out of funds 
appropriated by the Congress of the United States. 
(Emphasis added. ) 
"(b) Expenditure of Federal Funds-The Department 
o~ Public Ins.truction is hereby authorized to accept and 
direct the disbursement of funds appropriated by any 
act of Congress, and appropriated to the states for use 
in connection with school lunch programs .... ' 
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" ( c). Administr~tion of Program-The Department of 
P1:1bhc Instruct10n may enter into such agreements 
with any agency of the Federal Government, with any 
board of school directors, or with any other agency or 
person, prescribe such regulations ... and take such 
other action as it may deem necessary to provide for 
t~e establishment, maintenance, operation, and expan­
s10n of any school lunch program .... " 

53 

~owhere in the statute is administration of the program re­
stricted to the public schools. Such a restriction is clearly con­
trary to the intent of the statute since the program is for "any 
school", and the Department "may enter into agreements .. . 
with any other agency or person." 

The question of providing aid to children attending nonpublic 
schools has been raised many times by provisions in the School 
Code. At present, State aid is given to children, without distin­
guishing between public and nonpublic schools, for medical, 
dental and nurse services (Section 1401 et seq.); driver safety 
(Section 1519); food and mi1k supp1y (Section 13;)5); tuu1011 
and maintenance of the blind, deaf, and cerebral palsied child­
ren (Section 1376); school bus transportation to schools not 
operated for profit (Section 1361); and the providing of services 
by the intermediate units (Section 914-A). 

The Official Opinion No. 257, January 9, 1963, of the Attorney 
General advised that under Section 1401 et seq. of the School 
Code, providing for health services, that local school districts 
may expand local tax funds to supplement State reimburse­
ments in providing school health services to private and paro­
chial school children. Attorney General David Stahl said: 

"The protection and preservation of the health of 
school children is clearly a proper governmental func­
tion in the nature of public welfare legislation, whether 
the children attend public, private or parochial schools, 
and the use of tax funds for this purpose cannot suc­
cessfully be attacked on constitutional grounds." 

In the case of Rhoades v. School District of Abington Town­
ship, 226 A. 2d 53, 424 Pa. 202 ( 1967), upholding t~~ constitu­
tionality of Act 91 of 1965~ 24 P.S. 13-1?61, author~zmg school 
bus transportation for children attendmg parochial schools, 
Justice Roberts in his concurring opinion said: 

"Thus what is ultimately persuasive to me in the in­
stant case is not only that Act 91 is a welfare measure, 
but also the fact that the transportation of students is, 
in the phrase of Everson [Everson v. the Board of Edu­
cation 330 U.S. 1 ( 194 7)] 'so separate and indisputably 
marke'd off' from functions in any sense associated 
with religion." 
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The same issues that authorize the above mentioned legis­
lation also apply to the Department of Education's authority to 
administer and regulate a nonprofit school lunch program for 
nonpublic schools. The nonprofit school lunch program has a 
public welfare purpose--namely seeing that the children of the 
Commonwealth receive low cost, well balanced nutritional 
meals-and it is not a function in any sense associated with 
religion. 

Therefore, the Department of Education may receive Federal 
funds and administer the nonprofit school lunch program for 
nonpublic schools on whatever terms and conditions it deems 
necessary. Any contrary opinions herebefore provided to the 
Department of Education on this subject are hereby overruled. 

Sincerely yours, 
MARK P. WIDOFF 

Deputy Attorney General 
ISRAEL P ACKEL 

Attorney General 

OFFICIAL OPINION No. 23 

Reti rem ent Boarci--S tude;1.t nnrses- -Retirement 1J e11 ef its 

1. T he studen t nurses enrolled at the Danville State Hospital from the late 
1920s through early 1940s were a lso employees of the Commonwealth. 

2. An em ployee is defined as any person holding a state position under the 
Commonwealth, employed on a yearly or monthly basis in any capacity. 
71 P.S. §1725-102 (6) (a) . 

3. Specific circumstan ces govern whether ~n .. employer-employee" relation­
ship exsis ts . 

Honorable Richard L. Witmer 
Secretary 
State Employes' Retirement Board 
Harrisburg, Pennsylvania 

Dear Mr. Witmer: 

Harrisburg, Pa. 
March 22, 1973 

You have requested our advice as to whether certain student 
nurses enrolled at the Danville State Hospital from the late 
1920s through the early 1940s were state employees for purposes 
of retirement benefits. It is our opinion that such nurses were 
"employed" at Danville during the period in question and are 
entitled to full retirement credit for the period served. 
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In determining the nature of the relationship, we have relied 
strongly on the documentationl supplied to us by your staff. It 
appears that during the time in question, in order to attract per­
sons into the nursing profession, the Danville State Hospital 
sponsored a work-training program during which time the stu­
dent nurse would, for a salary, perform the services normally 
performed by hospital attendants, such as cleaning and bathing 
patients. The general duties were the same as those of atten­
dants, with the additional classroom requirement. 

The State Employes' Retirement Code, 71 P.S. §1725-102 (6) 
(a). defines "state employee" to include "any person holding a 
state office or position under the Commonwealth, employed on 
a yearly or monthly basis by the State Government of the Com­
monwealth, in any capacity whatsoever .. .. " This definition is 
substantially the same as the definition in the Act of June 27, 
1923, p_ L . 858 which was in effect at the time in question. 

The issue raised is the narrow one of whether the evidence is 
sufficient to support a finding that the students were also em­
ployees and within the coverage of the State Employes' Retire­
ment Code. It is evident from reading of the printed portion 
of the contract and surrounding facts that an "employer-em­
ployee" relationship did in fact exist with respect to the student 
nurses under the program at the Danville State Hospital. The 
emphasized portion of the contract reflects a degree of control 

1. The documentation includes a printed card evidencing a contract of 
employment dated March 11, 1929. The pertinent printed portion of that 
card reads as follows : (Emphasis added.) 

"Date entering state service 
Previous service with other agencies 
Previous service with this hospital 
"In this agreement concluded this __ day of , 192_, the 

undersigned agrees to work for the Danville State H ospi.tal, Danville, Pa., 
in the capacity of , and further agrees to obey the printed and 
other rules of the Institution, with which she will make herself familiar. 
She agrees that she will in no respect neglect or maltreat any of the 
patients and that she will report any such neglect or maltreatment by 
others to the Superintendent of the Hospital. 

"In con sideration of which this hospital agrees to pay the undersign-
ed dollars per month." 

There is also a brochure dated October 18, 1929 describing the program 
which includes a "Schedule of Wages While in the Service" of the Hos­
pital. This "Schedule" provid~s wages for the student nurses. The bro­
chure also contains the followmg language : 

"As the instruction is gratuitous, it is expected a nd should be consid­
ered obligatory t hat Nurses prepare (sic ) for this higher service should 
make a reasonable return be (sic) r eina-ining in the employ of the in­
stituti on." (Emphasis added.) 

Finally, the brochure concludes with a notice to applicants in the 
following language: 

"Dear : Your application for a situation as Nurse in this 
Hospital is received. P lease fill in (in your own handwriting) this blank, 
and return to me at your earliest convenience." 
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exercised over, and responsibility assu.m.ed by, the student nur­
ses which has been held to be a determmmg factor as to whether 
an "employer-employee" relationship existed. Ven_ezia v. P.h~la. 
Electric Company, 317 Pa. 557 (1935); American Writing 
Machine Co. v. Unemployment Compensation Board of Review, 
148 Pa. Superior Ct. 299 ( 1942); Blum Unemployment Compen­
sation Case, 163 Pa. Superior Ct. 271 (1948). 

The final paragraph of the printed contract states that the 
nurses were to receive "consideration" in the form of monetary 
payment for the services agreed upon in the contract. This is the 
classic nature of an employment contract. In Venezia v. Phila. 
Electric Company, supra, at 559·, it was held that "the term em­
ployee includes those who perform services for another for a 
valuable consideration." 

Turning to the brochure (Note 1 supra) we are of the opinion 
that the phrase "remaining in the employ of the institution" 
connotes the idea of continuing in the same status or position. 
To "remain in the employ" implies that an employer-employee" 
relationship did in fact exist and the previously existing status 
is to be continued. The brochure provides that the student 
nurses will be in the "service of the hospital and will be paid 
wages. 

Furthermore, it should be emphasized that the credibility of 
these documents is inherent in the fact that they are more than 
forty years old and were kept in the custody of the appropriate 
state officials. 

We have also considered the interpretation placed upon the 
arrangement at the time the student nurses were allowed to con­
tribute to the retirement fund and were advised that retirement 
benefits would be commensurate to their contributions. It was 
only recently that the question arose as to their eligibility, 
based on an informal opinion rendered regarding students at a 
state forestry school. We find that opinion inapplicable because 
the forestry students were provided by the Commonwealth with 
board, lodging, laundry and an education, in exchange for pay­
ment of $1.00 per day by the students. The student was not ac­
corded any monetary payment by the Commonwealth as was 
the case with the student nurses who in fact received monetary 
payment in amounts between $40.00 and $50.00 per month dur­
ing their student nurse days. We find the student forestry case 
to be distinguishable from the instant situation. 

Accordingly, it is our opinion, and you are advised that stu­
dent nurse service be properly credited for retirement purposes. 
Our opinion is based on the specific circumstances of this case 
and is not to be consider~d a guideline to be generally applied 
to future cases. You are instructed to reflect this conclusion on 
the records of all those individuals whose student nurse time 
was questioned and who were part of the program. The com­
pensation shall be based on the monthly salary and mainten-
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anc~ allo~anc~ received by those employees. Those who had 
their service time removed should have that time restored and 
adjusted. 

Sincerely yours, 
IRAH. KEMP 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 24 

Air-conditioning project at Hamburg S~ate School and Hospital- "Main­
tenance and repair" t-or budgeting purposes-Non-capital expense. 

1. The proposed installation of free-standing air-conditioning units at Ham­
burg State School and Hospital is within the meaning of "maintenance 
and repair" of the "Capital Budget Instruction" of the Office of the Budget. 

2. An improvement to an existing structure is not a capital expense unless 
the function of the structure is changed or the usefulness of the struc­
ture is increased. 

Honorable Helene Wohlgemuth 
Secretary 
Department of Public Welfare 
Harrisburg, Pennsylvania 

Dear Secretary Wohlgemuth: 

Harrisburg, Pa. 
March 27, 1973 

You have requested advice as to whether a proposed project 
to install air conditioning in certain wards of Hamburg State 
School and Hospital is a capital or non-capital expense for bud­
geting purposes. I have reviewed the project plans, and you are 
advised that this project comes within the definition of "main­
tenance and repair" and can be budgeted on a non-capital basis. 
-'fi;."7caPi'tal Budget I~~structio~" ~f -ih;; Offi~f th~ B~dg~t 
define "capital project" to mean 

"any building, structure, facility, or physical public 
betterment or improvement; or any land or rights in 
land· or any furnishings, apparatus, or equipment for 
any public betterment or impr~vement; or ~my un~er­
taking to construct, renovate, improve, eqmp, furnish , 
or acquire any of th~ foregoing; provide~ that . .'. the 
project has ... an estimated. tocal cost m excess of 
twenty-five thousand dollars ( $25,000). _Improvements 
to existing structures must be suck as will increase the 
usefulness or change the use or function." p. 35, (Em­
phasis added. ) 

The same instructions state that "maintenance and repair" 
consist of 
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" normal upkeep or restoration w ork done to keep a 
building ... in it s presen t condition or state of useful­
ness .. . Examples of maintenance and repairs [include]; 
( 3 ) Alterations that do not change the function or use 
of t he building . . .. " p. 35 (Emphasis added.) 

The project at Hamburg consists of the installation of free­
standing air-conditioning units in the non-ambulatory wards; 
the oper ation of these units will also require the installation of 
a new w ir ing system, including certain over-head lines. The 
approximate costs of the project are as follows: 

Air-conditioning Equipment $115,000 
Secondary Wiring 38,842 
P r imar y (over-head) Wiring 28,000 

---- -
Total $181,842 

Tradit ionally, wirmg that runs through existing ducts (as 
w ill t he secondary wiring in this project ) and free standing 
air -conditioning u nits can be treated on a non-capital basis. The 
difficult issue involves t he installa t ion of new over-head wiring, 
which represen ts about 16 % of th e total cost of the project. The 
most significant characteristic of the project is that the new 
wirin g w ill not increase the capacity of existing circuits for gen­
eral use; t he increased capacity of the new wiring will be used 
only to support the operation of the free-standing units. The 
function of the air-conditioning and its supportive wiring will 
be to prevent dehydration of residents during the hot summer 
m on ths. Thus, the project will make possible the continued use 
of the non-ambulatory wards for housing certain types of resi­
dents. '1'he basic function of the buildings will not be enlarged 
or changed. Thus, t he proposed project w ill not "increase the 
usefulness or chan ge the use or function" of the buildings. 

A different q uestion would have been presented if the new 
wiring w ere designed to increase the usefulness of the institu­
tion's general circuits, or if the air-conditioning were to make 
possible a new function for the non-ambulatory wards, or if the 
project were intended to make possible an increase in the num­
ber of beds in th e wards, or even if the cost configuration had 
been different. However, considering all aspects of the partic­
ular facts of this case, I conclude that the proposed project can 
be budgeted on a non-capital b asis. 

Very truly yours, 
ROBERT F . NAGEL 

Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 
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OFFICIAL OPINION No. 25 

Policemen and Firemen's Collective Bargaining Act, 43 P.S. §217.1, et seq.­
Liquor Code, 47 P.S. §2-209-Liquor Control Board--Enforcernent person­
nel as "policernen." 

1. Liquor Control Board Enforcement Officers are not "policemen" within 
the meaning of Policemen and Firemen's Collective Bargaining Act of 
June 24, 1968, P .L . , Act No. 111 (43 P .S. §217.l, et seq.) and 
within the meaning of Article III, §31 of the Pennsylvania Con stitution. 

2. Provision of Article III, § 31 of the Pennsylvania Constitution permitting 
compulsory arbitration of labor disputes involving policemen and firemen, 
binding on the Legislature, is a narrow exception to a fundamental prin­
ciple of representative democracy and must be construed narrowly. 

Honorable Ronald G. Lench 
Secretary 
Office of Administration 
Harrisburg, Pennsylvania 
Dear Secretary Lench: 

Harrisburg, Pa. 
April 23, 1973 

You have requested our opm10n as to whether or not "en­
forcement officers" of the Liquor Control Board are "policemen" 
within the meaning of the Policemen and Firemen's Collective 
Bargaining Act of June 24, 1968, P .L. , Act No. 111 ( 43 
P.S. §217 .1 et seq.). You are advised that they are not "police­
men" within the meaning of that Act, and, more importantly, 
within the meaning of Article III, §31 of the Constitution 
of this Commonwealth, the implementation of which Act 111 
was designed to accomplish.I 

Article III, §31 of the Constitution provides : 
"§31. Delegation of certain powers prohibited. 
"The General Assembly shall not delegate to any spe­
cial commission, private corporation or association, any 
power to make, supervise or interfere with any munic­
ipal improvement, money, property, or effects, whether 
held in trust or otherwise, or to levy taxes or perform 
any municipal function whatever. Notwithstanding 
the foregoing limitation or any other provision of the 
Constitution, the General Assembly may enact laws 
which provide that the findings of panels or commis­
sions, selected and acting in accordance with law for 
the adjustment or settlement of grievances or disputes 
or for collective bargaining between policemen and 
firemen and their public employers shall be binding up­
on all parties and shall constitute a mandate to the 

1. On November 20, 1968, former Attorney General William C. Sennett was 
called upon to answer the question you have raised and determined that 
Liquor Control Board Enforcement Officers, inter aHa, were not policemen 
within the meaning of the Constitution or of Act 111. We concur in that 
opinion, but, however, feel it necessary to set forth in a fuller analysis 
the reasons for ours and Attorney General Sennett's conclusion. 
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head of the political subdivision which is the employ­
er, or to the appropriate officer of the C~mmonwealth 
if the Commonwealth is the ~mployer, V?i~h respect to 
matters which can be remedied by administrative act­
ion, and to the lawmaking body of ~uch political sub­
division or of the Commonwealth, with respect to m.at­
ters which require legislative act.ion, t,o take the. action 
necessary to carry out such findings. (Emphasis add­
ed.) 

Act 111 implemented this provision by providing, inter alia, for 
compulsory arbitration-binding upon the Comrnonwealt!t and/ 
or its political subdivisions-in order to re.solve la~or dispu~es 
involving policemen and firemen, when an impasse m collective 
bargaining has occurred. 

The question of whether a Liquor Control Board Enforce­
ment Officer is a "policeman" within the meaning of the Con­
stitution cannot be fully and convincingly determined solely by 
looking to dictionaries or even to court decisions which have 
construed the word "policeman" in other contexts and have 
found it to encompass certain occupations and not to encompass 
others. This is because those dictionary definitions and court 
decisions were not construing the word "policeman" against the 
background of Article III, §31 of the Constitution. Needless to 
say, the question you asked us has not been determined judicial­
ly. 

Thus, we must look to the purpose of Article III, §31 and Act 
111 to determine the proper meaning of the term "policeman" in 
answering the question you pose. See Statutory Construction Act 
of 1972, P .L. , Act No. 290, 1 Pa. S. §1921 ( 46 P.S. 
§1921). In that regard, it is clear that the constitutional pro­
hibition against delegation of the tax-levying power to private 
parties is a fundamental concept of representative democracy 
and that the above-emphasized portion of Article III, §31 is a 
narrow exception carved out to prevent the kinds of strikes or 
work-stoppages by policemen and firemen that leave the citizen­
ry at large unprotected and put its lives and property in im­
minent danger. 

Judged by that standard, we do not believe that a work stop­
page by Liquor Control Board Enforcement Officers, while ad­
mittedly very damaging to the Commonwealth and its taxpayers, 
can be placed in the same category as a strike by policemen and 
firemen. While it is possible that should this question be litigat­
ed, a trier of fact might be given the latitude to find otherwise, 
Cf. Allegheny v. Venneri, 5 Comm. Ct. 105 (1972) we do not 
believe that it was the intention of the people in approving the 
1967 amendment to Article III, §31, to cover all "peace officers" 
having law enforcement responsibilities and powers,2 but only 

2. T~is would include at the State .level, at least, parole office rs, State in­
stitution guards, and Capitol Pohce and Commonwealth Property Police 
- as well as Liquor Control Board Officers. 
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those upon whom the general public relies for protection of 
their lives and property and which lives and property would be 
placed in imminent peril should a work stoppage occur. 

We note that this interpretation is buttressed by the provis­
ions of the Public Employe Relations Act of July 23, 1970, P. L. 
___ , Act No. 195 ( 43 P.S. §1101.101, et seq.) which pro­
vide for a more limited compulsory arbitration proceeding for 
institutional guards and court personnel. Since these officers 
have many of the powers of policemen, and since institutional 
guards are described as "peace officers" elsewhere in the law, it 
is obvious that the Legislature did not consider all "peace of­
ficers" to be "policemen" within the meaning of Act 111. (It 
should be noted that Act 111 was expressly saved from repeal 
by §2002 of Act 195 ( 43 P.S. §1101.202 ) . ) 

For these reasons, we reaffirm the previous opinion of this 
Office that Liquor Control Board Enforcement Officers are not 
"policemen" within the meaning of Act lll. 

Sincerely yours, 
MARK P. WIDOFF 

Deputy Attorney General 
JSRAEL P ACKF.L 
Attorney General 

OFFICIAL OPINION No. 26 

Legally responsible re~atives-Liability for treatment provided pursnan t t o 
the Drug and Alcohol Abnse Control Act (Act 63 )-Liabili t y under A r t icle 
V of the M ental H ealth and Mental Ret ar dation A ct of 19G6. 

1. Neither minors treated pursuant to Act 63 nor the legally responsi ble rel­
atives of minors treated pursuant to Act 63 are lia ble for the costs of 
that treatment. 

2. Legally responsible relatives can be liable. for costs of tre'.1tment provide.a 
under Act 63 if that treatment is provided after a mmor attams his 
majority and if the r elative owes a legal duty to support the adult re­
cipient of treatr.ien t . 

3. Liability of minors and taefr legally responsible relatives under Act 63 is 
unaffected by the source of the reqnest for t rea tment. 

4. A major legislative purpose for t he liabi_lity provision_s of Ac.t 63 was to 
provide maximum incentives for both mmors and tllell" rela tives to seek 
out treatment for m inors' drug and alcohol abu::;e p>oblerns. 

Honorable Helene Wohlgemuth 
Secretary 

Harrisburg, Pa. 
March 30, 1973 

Department of Public W. elfare 
Harrisburg, Pennsylvama 
Dear Secretary Wohlgemuth: 

In your letter of F_ebruary_ 2, 1973, you af'ked for advice on 
four questions regarding Sect10n 13 of t~e Drug and Alcohol Ab­
use Act (Act 63 of April 14, 1972). Section 13 states: 
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"Except for minors, all persons receivin~. treatment 
under this Act shall be subject to the provisions of ~r­
ticle V of ... the 'Mental Health and Menta.l R~~a.rdat10n 
Act of 1966' in so far as it relates to hab1hties and 
payments for services rendered by the Common­
weal th." 

I will deal with each of your questions separately: 

1. Are the legally responsible relatives of minors treated 
pursuant to Act 63 liable for the costs of that treatment? 

The legally responsible relatives of minors treated pursuant 
to Act 63 are not liable for the costs of that treatment. Section 
13 of the Drug and Alcohol Abuse Control Act, supra, provides 
that liability for treatment offered pursuant to that Act shall be 
imposed in the same manner as under Section 501 and 502 of the 
Mental Health and Mental Retardation Act, but Section 13 
specifically excludes minors from that liability scheme. Minors, 
therefore, have no liability for services provided under Act 63. 
The liability of relatives is determined by Section 502 ( 50 P.S. 
§4502): 

" ... whenever any person admitted, committed or 
otherwise receiving any service or benefit under this 
Act shall be unable to discharge the obligation imposed 
upon him by Section 5or, such liability is hereby im­
posed upon any person owing a legal duty to support 
the person ... receiving services .... " (Emphasis add­
ed.) 

The language of Section 502 is unambiguous; the liability of the 
r elative is contingent upon the existence of an obligation on the 
recipient to repay expenses as imposed by Section 501. If the 
recipient has no obligation under Section 501, the legally re­
sponsible relative has no obligation under Section 50~. Since 
minors are not liable for the costs of treatment provided under 
Act 63 , their legally responsible relative cannot be liable for 
these costs under the terms of Section 502 as incorporated into 
Act 63. 

2. Can legally responsible relatives become liable for costs of 
treatment provided under Act 63 after the minor attains his 
majority if treatment continues after that date? 

Legally responsible relatives can be liable for these costs un­
der certain circumstances. Section 502 imposes liability only 
upon "any per son owin~ a leP-al dutv to support the person . .. 
r eceiving services .... " Therefore, although the general exemp­
t ion granted minors by Section 13 of Act 63 applies only to costs 
incur r ed during minority, relatives would not be liable for ser­
vices r endered after minority under Section 502 unless they 
have a legal duty to support the recipient during his majority. 
The circumstances under which a relative must support an adult 
are, of course, restricted. In general, the responsible relative 
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must be finan~ially able to payl and the adult in need of support 
must be pJ:iys1cal~y or mentally unable to support himself.2 In 
these restricted circumstances, however the relative would be­
come liable for the treatment provided after the recipient at­
tains his majority . 

. 3. Are r~latives exempted from liability for treatment pro­
vided a mmor under Act 63 even if the parent requests the 
treatment or a court orders the treatment? 

The exemption for minors in Section 13 of Act 63 is without 
qualification. Therefore, the exemption applies regardless of the 
source of the request for treatment of the minor. This broad 
exemption serves the legislative purpose of encouraging to the 
greatest possible extent both parents and minors to seek treat­
ment for a minor's drug or alcohol abuse problem. 

4. What justification exists for exempting relatives from li­
ability for treatment provided minors under Act 63 when rel­
atives of minors treated pursuant to the Mental Health and 
Mental Retardation Act do not escape liability? 

An answer to this question necessarily involves an element of 
speculation as to the legislature's purpose. The purpose of the 
exemption for minors contained in Section 13 is clearly to en­
courage minors to seek treatment. This purpose is reflected in 
other sections of Act 63. For example, Section 12 provides that 
minors can give effective consent for their own treatment and 
that parents need not be informed that the minor is receiving 
treatment. The liability exemption for minors and their relatives 
is consistent with Section 12 since minors could not keep their 
treatment confidential if their parents were made to pay for it. 
The decision of the legislature not to limit the exemption for 
minors to situations where the minor seeks confidential treat­
ment also supports the contention that the legislature's hi~hest 
priority was to encourage minors to get treatment for drug abuse. 
If the exemption in Section 13 had been so limited, parents 
would have had an incentive to avoid taking their children in 
for treatment because parental consent would immediately im­
pose liability on the parent. The statute's terms, then,demon­
strate that the legislature's over-riding concern is to seek treat­
ment for the minor's drug abuse problems. The different ap­
proach that the legislature has taken toward mental retardation 
and mental illness can be explained in terms of the unique im­
pact that the drug user has on society-the high probability 
that drug users will lead others into drug dependence or will 
commit violent crimes. These considerations informed the legis-

1. See, e.g. Com. ex. rel. Hampton v. Deveaux , 183 Pa. Super. 92 (1957). 
2. See, e.g. , Cornm. ex. r el . O'Malley v. O'Mallcy, 105 Pa. Super. 232 (1932) . 
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lative decision to remove all possible disincentives to the dec­
ision to seek treatment for drug abuse. 

Sincerely yours, 
ROBERT F. NAGEL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 27 

Liability for treatment under Act 63-Gommitment procedures under Act 
63-Efject of r epeal of Act of August 20, 1953. 

1. Except as to minors the cost of treatment provided pursuant to the Drug 
and Alcohol Abuse Act of April 14, 1972 (Act 63) should be paid accord­
ing to the provisions of Article V of the Mental Health and Mental Re­
tardation Act of 1966 (50 P.S. §4101 et seq.) 

2. Commitments under the Drug and Alcohol Abuse Act of April 14, 1972, 
(Act 63) should be made according to the commitment provisions of the 
Mental Health and Mental Retardation Act of 1966. (50 P.S. §4101 et seq.) 

Richard E. Horman, Ph.D. 
Executive Director 
Governor's Council on Drug and Alcohol Abuse 
Harrisburg, Pennsylvania 

Dear Dr. Horman: 

Harrisburg, Pa. 
March 30, 1973 

You have requested advice regarding two questions, both of 
which involve the relationship among the following three legis­
lative acts: The Drug and Alcohol Abuse Act of April 14, 1972, 
(Act 63); the Mental Health and Mental Retardation Act of 1966, 
50 P.S. §4101, (MH/ MR Act); and the Act of August 20, 1953 
(P. L. 1212) entitled in part "An Act providing for the study 
of the problems of alcoholism; the treatment, commitment, re­
habilitation and protection of persons, addicted to the excessive 
use of alcoholic beverages .. . . " (Act of 1953). Your questions 
were: 

1) Should the cost of treatment provided pursuant to Act 63 
be paid by the counties or through the scheme set up by the 
Mental Health and Mental Retardation Act of 1966? 

2) Should commitments made pursuant to Act 63 be made 
under the procedures set out in the Mental Health and Mental 
Retardation Act of 1966 or under the provisions set out in the 
Act of August 20, 1953, P. L. 1212? 
1) The Act of August 20, 1953, provided that certain costs of 
the treatment of alcoholics be paid by the counties. However 
Act ?3 clearly repeals the liability provisions of the Act of 1953'. 
Section 15 (a) of Act 63 states: 
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"The following acts and part::; of acts are repealed to 
the extent indicated: 

"2) Except Sections 1 and 4, the Act of August 20, 
1953, (P. L. 1212 ) .. absolutely." 

65 

Neither Sections 1 nor 4 of the Act of 1953 impose liability 
on counties. Therefore, the liability provisions of the Act of 
19·53 are repealed "absolutely." 

Act 63 also provides that: 
"Except for minors, all persons receiving treatment 
under this Act shall be subject to the provisions of Ar­
ticle V of the Act of October 20, 1966 (P.L. 96), known 
as the "Mental Health and Mental Retardation Act of 
1966", in so far as it relates to liabilities and payments 
for services rendered by the Commonwealth." Section 
13. 

Article V of the MH/ MR Act allocates liability for costs of 
treatment amo~1g the patient ( 50 P.S. §4501), the patient's leg­
ally responsible relatives ( 50 P.S. §4502 ), and the State and 
counties (50 P.S. §4503 et. seq.). Act 63 incorporates these lia­
bility provisions of the MH/ MR Ac t, except as to minors.I 

2) The repealer clause of Act 63 (Section 15(a), supra) re­
peals the commitment provisions of the Act of 1953 because 
neither Sections 1 nor 4 of the Act of 1953 relate to commit­
ment procedures. Section 5 of Act 63, however, clearly states: 

"Admissions and commitments to treatment facilities 
may be made according co the procedural admission 
and commitme11t provisions of the Act of October 20, 
1966 (P. L . 96), known as the Mental Health and Men­
tal Retardation Act of 1966." 

Therefore, commitmc;nts under Act 63 should be made pur­
suant to the MH/lVIR Act of 1966, not pursuant to the older Act 
of 1953. 

In summary, you are advised that both the allocation of costs 
for treatment under Act 63 (except as to minors) and the com­
mitment procedures to be used under Act 63 should be governed 
by the relevant provisions of the Mental Health and Mental Re­
tardation Act of 19-66. 

Very truly yours, 
ROBERT F. NAGEL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

1. Minors and their legally responsible relatives are not liable for the costs 
of the minor's treatment under Act 63. See Attorney General's Opinion 
No. 26 . 
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OFFICIAL OPINION No. 28 

Federal Disaster Relief Act, 42 USG §4482-Snyder Run Gonduit----:Town of 
Bloomsburg-"Pulilic facility"-Gonclusive presumpti.on of public owner­
ship. 

1. Given the fact that Snyder Run Conduit has been treated and used as 
within the public domain for all of the t wentieth century, given the fact 
that the private owners of realty through which the culvert passes re­
lied exclusively upon vublic maintenance and repair of the culvert, and 
given the fact that substantial portions of the culvert were built with 
public money and pass through public-owned lands, it is concluded that, 
under principles of Pennsylvania Jaw, the Snyder Run Conduit is public­
ly owned by the Borough of Bloomsburg. 

2. The Snyder Run Conduit, a publicly owned facility, is eligible for assis­
tance under the Federal Disaster Relief Act inasmuch as it is a flood 
control facility or other public structure or system which was not used 
exclusively for recreational purposes. 

Dr. Richard Gersten 
Director of Civil Defense 
Harrisburg, Pennsylvania 
Dear Dr. Gersten: 

Harrisburg, Pa. 
April 2, 1973 

Receipt is acknowledged of your request for our opm10n re­
garding the status of the Snyder Run Conduit as a "public facil­
ity" within meaning of the Federal Disaster Relief Act, 42 USC 
§4482. It is our opinion, and you are hereby advised that the 
Snyder Run Conduit which was extensively damaged by Hur­
ricane Agnes is a public facility within meaning of 42 USC 
§4482. 

The Federal Disaster Relief Act, 42 USC §4482, provides for 
restoration of State and local public facilities which are dam­
aged or destroyed by natural disasters. 42 USC §4482 ( c) de­
fines public facility within meaning of that section as follows: 

"For purposes of this section 'public facility' includes 
any flood - control, navigation, irrigation, reclamation, 
public power, sewage treatment and collection, water 
supply and distribution, watershed development, or air­
port facility, any non-Federal-aid street, road or high­
way, and any other public building, structure, or sys­
purposes." 
tern, other than one used exclusively for recreation 

In determining whether or not the Snyder Run Conduit struc­
ture comes within meaning of this section, the question of pub­
lic ownership must first be decided. 

Available evidence indicates that, in the nineteenth century, 
Snyder Run was an open creek traversing the Town of Blooms­
burg from the present area of Bloomsburg Hospital in the north­
west corner of town approximately one and one-half miles long 
to and under Magee Carpet Company in the southwest corner of 
town. 
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An examination of records by Gerald E . Depo, Secretary of 
the Town of Bloomsburg, reveals that in the late nineteenth 
and early twentieth centuries, the town council appropriated 
monies for construction of the culvert over portions of the open 
run creek. On October 14, 1891, the town council passed Ordin­
ance No. 62 which prevented the deposit of sewage , ashes, dirt 
or manure in the culvert, and further established building 
standards for private ci tizens who wished to contr ibute to the 
culvert and dedicate such contributions to the public. Thereafter, 
the Town of Bloomsburg maintained the Snyder Run Conduit 
from this 1891 date. 

Prior to June, 1972, r epair and maintenance was mostly of a 
minor nature. When problems would occur, it was customary 
for private owners of property through which the culvert flowed 
to notify the town repair crew s to repair such problems. On 
those portions of the conduit which flowed underneath public 
streets and thoroughfares, the town maintenance crew routinely 
checked for damage and made repairs as was necessary. 

As pointed out by the Pennsylvania Supreme Court, where 
there has bee a history of treatment and use of reality as with­
in the public domain ev2n though ther e is no r ecord title of 
ownership, such r ealty is "conclusively presumed" to be publicly 
owned. Ho.ffman v. Cit11 of Pittsburgh 365 P a. 386, 389 ( 1950) ; 
Briiker v. Borough of Carlisle 376 Pa. 330, 336 (1954) . Further­
more, where there is substantial evidence indicating mainten­
ance a..11d repair of the facilit ies by the municipality, the onus 
of ownership by the municipality is inferred from official con­
duct. Agardy v. Boro11,gh of Pleasant Hills 394 P a. 350 ( 1958 ) . 
Given the fact that Snyder Run Conduit has been treated and 
used as within the public domain for a!l of the twentieth cen­
tury , given the fact that t h e private owners of r ealty through 
which the culvert passes r elied exclusively upon public main­
tenance and repair of the culvert, and given th9 fact that sub­
stantial portions of the culvert w ere built with public money 
and pass through public-owned lands. it is concluded that, under 
pr inciples of PennsylvaDia law. the Snyder Run Conduit is pub­
licly owned by the Borough of Bloomsburg. 

Given such public ownership of the Snyder Run Conduit, 
the remaining question is whether or not this is a "public facil­
ity" within meaning of 42 USC §4482(c). Historically, the con­
duit was used for channeling surface drainage waters as a means 
of flood control. Consequently, The Snyder Run Conduit lit­
erally comes within the statute: 

" 'public facility' includes any flood control ... facil­
ity ... , and any other public . .. structure or system, 
other than one used exclusively for r ecr eation pur­
poses." 42 USC §44,82 ( c) 

It is our opinion, and you are hereby advised that the SHyder 
Run Conduit is a "public facility" within m eaning of 42 USC 
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§4482, and is, therefore, eligible for federal financial assistance 
under the Federal Disaster Relief Act. 

Very truly yours, 
RICHARD J . ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 29 

Departrnent of Property and Supp l ies-Competitive bidders' good faith money 
- Investment of bid rnoney-State Depositories-Fiscal Code, 72 P.S. §301 
et seq. 

1. Bidders' good faith money can be placed in interest bearing State de­
pository accounts even though such money is thereafter returned to the 
bidders where such provisions are made part of the contractural arrange­
ment entered into between the bidders and the Commonwealth as part of 
the bidding process. 

2. The bailment contract between bidders and the Department of Property 
and Supplies can be modified in order to provide for the useage of bid· 
ders' money by the Commonwealth to earn interest in State depository 
accounts even though the original bailment contract was silent on such 
usage. 

3. In using bidders' good faith money to earn interest on behalf of the Com­
monwealth, the Department of Property and Supplies must comply with 
the requirements of the Fiscal Code, 72 P.S. §304, namely, the money 
must be deposited in approved State depositories, interest must be pay­
able at the rate provided for by the Board of F inance and Revenue, the 
requisite bond must be posted by the State depository to secure payment 
of deposits and interest, and the limitations on the amount of the deposit 
in designated State depositories must be followed. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 

Dear Secretary Hilton: 

Harrisburg, Pa. 
April 2, 1973 

This is in response to your request for our opinion regarding 
the legality of depositing certified checks made payable to the 
Commonwealth in an interest bearing state depository account 
where such money is given to the Commonwealth not as owner 
of the money but merely as good faith money in tendering a 
competitive bid. It is our opinion that such money can be placed 
in interest bearing accounts with the interest payable to the 
Commonwealth even though the good faith money is thereafter 
returned to the bidder. Such a procedure may be followed if it 
is made part of the contractual arrangement entered into be­
tween the bidders and the Commonwealth as part of the com­
petitive bidding process. 
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The nature of the Commonwealth's possessory interest in bid­
der's good faith money deposited with the Commonwealth is 
that of a bailee of bailed property. See, Scott On Trusts, 3d Ed., 
§5.1; and Bernstein v. Northwestern National Bank in Philadel­
phil, 157 Pa. Super. 73 ( 1945) which characterizes possession 
of money owned by one party but possessed by another as a 
bailment. Given this possessory interest, the question involves 
what usage a bailee can mal\:e of bailed property. 

As indicated in Swift v. Green, 80 D&C 109, 111, 112, 68 
Montg. 7 4 ( 1952), absent a specific contractual limitation on 
bailee's usage of bailed property, the law will imply reasonable 
terms and limitations to the bailee's right to the use of such 
property. But where there is a specific contractual provision be­
tween bailor and bailee regarding the bailee's usage of the bail­
ed property, that contractual arrangement governs. Loeb v. Fer­
ber, 346 Pa. 348 (1943); Kennedy v. R.&L. Co., 224 Mass. 207, 
112 N.E. 872 (1916); Wamsley Pontiac v . Glassow, 47 D&C 2d 
337 ( 1969); and Kaiser v. Glassow, 19· Bucks 169 (1969). 

Under present procedures, the arrangements between the 
Commonwealth and competitive bidders are silent on interim 
usage of good faith money which is thereafter returned to bid­
der s. The prudent course of action would be for the Department 
of P roperty and Supplies to incorporate as part of the bidding 
procedure a reference to depositing such money in an approved 
interest bearing state depository account with interest being 
made payable to the State Treasury. This can be done at the 
time of soliciting bids by advising the bidder as follows: 

"Money deposited with the Commonwealth as a statu­
tory prerequisite to competitive bidding shall be placed 
in au thorized st ate depositories as required by the F is­
cal Code, 72 P .S. §301 and interest shall be payable to 
the State Treasury as mandated by the Fiscal Code, 72 
P.S. §304, with the original deposit returned to bidders 
as soon as practicable." 

Under this approach, t he Commonwealth, as bailee, would be 
authorized to deposit t he bailed property in interest bearing ac­
counts by the explicit terms of the bailment contract. It is there­
fore r ecommended that the Depar tment of Property and Sup­
plies modify its bidding practices to accommodate this new ar­
rangement.I 

l. Section 2409 of the Administrative Code, 71 P .S. § 639 addressess the quest-
ion of r eturn of unsuccessful bidders' money : 

" ... certified checks of all unsuccessfu l bidders shall be returned 
to such bidders a s soon as practicable after cont racts have been 
awarded and app roved, but not la ter t ha t sixty days after the 
date of opening the proposa ls." 71 P .S. § 639. 

As in dicated in M utchler v. Easton, 148 Pa. 441 (1892), where the bid­
ding procedure refers to retu r n of checks deposited by bidders, it is mere­
lv contem pla ted that the bidder " . .. is entitled to his check, or i ts equ iv­
a lent i n rnoney," 148 Pa. a t 44_6. ConsequenUy, 1:1nder 71 P .S .. §639, the 
Commonwea lth is given the option of return m g either the certified check 
as deposited or its equivalent in m oney. 
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With regard to the legality of depositi~g biddei;s' money held 
by the Commonwealth prior to t~e adopt10D; o~ this ~ew proced­
ure, the parties can legally modify the ex1stm~ ba1lment con­
tract in order to provide for the usage of the bailed property by 
the bailee. Consolidated Tile & Slate Co. v. Fox, 410 Pa. 336 
( 1963). Such a modification can be effected by words or con­
duct. Barr v. Deiter, 190 Pa. Super. 454 ( 1959); Muschow v. 
Schaffner, 180 Pa. Super. 413 ( 1956). It is, therefore, recommen­
ded that, in order to use bidders' money deposited under the 
existing bailment contract such bidders should be advised that 
their money will be deposited in a State depository with interest 
accruing to the benefit of the Commonwealth unless the indivi­
dual bidder objects to such usage of his money within 20 days of 
receipt of the notice to modify the contract. In this manner, any 
bidder who fails to object will have, in fact, acquiesced in the 
modification of the contract, and the Commonwealth will then 
have authority to use the bailed property. 

With regard to the proper procedure for opening interest bear­
ing accounts in state depositories, the Commonwealth can de­
posit such monies in state depositories approved by the Board 
of Finance and Revenue. Fiscal Code, 72 P.S. §301. The interest 
from such accounts shall be made payable to the Treasury De­
partment under such rates of interest as the Board of Finance 
and Revenue shall prescribe. Fiscal Code, 72 P.S. §304. Fur­
thermore, in selecting such deposits, it is imperative that the 
requirements of the Fiscal Code, 72 P.S. §505, regarding the 
posting of bond to secure payment of deposits and interest, the 
payment of interest at the requisite rate, and the limitation on 
the amount of the deposit in designated state depositories be 
followed. Under such terms and conditions, the Commonwealth 
can use bidders good faith money to earn interest for the Com­
monwealth. 

Very truly yours, 
RICHARD J. ORLOSKI 

Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 30 

Act 212 of 1972-Sep.aration of powers-Article I V, §2 of Pennsylvania Con· 
sti.tution-Spec·ial law-Article 111, §32 of P ennsylv ania Constitution­
Power of appointment. 

1. The appointment by statute of private citizens as r epresentatives of pri· 
vate organizations on an administrative committee performing an execu· 
tive function violates Article IV, §2 of the Pennsylvania Constitution 
which vests executive power in the Governor and includes therein the 
power of appointment. 

2. The apointment by statute o~ private citizens as represetatives of pr!· 
vate orgamzat!ons on an adn11mstrat1ve committee performing an execu· 
tive function violates the constitutional principle of separation of powers. 
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3. The appoiD:tm~nt by statute of private citizens as representatives of pri­
".a t e ?rgai:1zat1<;ms on an administrative committee performing an execu­
tive funct10n gives preferential treatment to private organizations and 
therefore, violates the stricture on passing special laws found in Artie!~ 
III, §32 of the P ennsylvania Constitution. 

Honorable James A. McHale 
Secretary 
Department of Agriculture 
Harrisburg, Pennsylvania 
Dear Secretary McHale : 

Harrisburg, Pa. 
April 4, 1973 

You have requested our opinion as to the constitutionality of 
those provisions of Act 212 of 1972 which require the appoint­
ment of designees of the Pennsylvania State Council of Farm 
Organizations, The Pennsylvania Canners and Fruit Processors 
Association, and the Pennsylvania Association of County Fairs 
to the committee administering the Pennsylvania Fair Fund. It 
is our opinion, and you are hereby advised that you must re­
gard as unconstitutional those portions of Act 212 of 1972 which 
require such appointments. The appointment of private citizens 
as representatives of private organizations to approve and over­
see the expenditure of public funds violates Pennsylvania Con­
stitution, Article IV, §2, and Article III, §32. 

Act 212 of 1972 provides, inter alia, as follows: 
"In the event there is in the Pennsylvania Fair Fund an 
excess over the amount required ..... , such excess 
shall be distributed as follows: ten percent of such ex­
cess or seventy-five thousand dollars ( $75,000), which­
ever amount is greater to be used by the Department of 
Agriculture for marketing and consumer service pro­
grams; and fifty percent of such excess or four hundred 
thousand dollars ($400,000), whichever amount is 
greater for agricultural research projects, as determin­
ed by a committee to include in its membership, 
the Secretary of Agriculture, the chairman and a 
minority member of the Agriculture Committee of the 
Senate the chairman and minority member of the Ag­
ricultu~e Committee of the House of Representatives, 
six persons designated by the Pennsylvania State Coun­
cil of Farm Organizat~on_s, the cJ:iairm~n of the State 
Harness Racing Commiss10n or his designate, one per­
son designated by the Pennsylvania Ca~ners and Fruit 
Processors Association, one person designated by the 
Pennsylvania Association of County Fairs an~ three 
persons designated by the Secretary of Agriculture 
from his staff. 

"There are hereby created subcommittees, the mem­
bers of which shall consist of the Secretary of Agri­
culture or his designate. the chairman of the Agricul-



72 OPINIONS OF THE ATTORNEY GENERAL 

ture Committee or his designate, the chairman of. the 
Agriculture Committee of the House of ~epresentahves 
or his designate, and a member designate.a by the 
group representing the producers involvc::d m the re­
search project which shall meet annually m the month 
of September to evaluate research projects and report 
their findings and recommendations to the Secretary of 
Agriculture and the members of the committee." Sec­
tion 1 of Act 212 of 1972 (Emphasis added.) 

The Pennsylvania Constitution, Article IV, §2, vests the exec-
utive power in the Governor: 

"The Supreme executive power shall be vested in the 
Governor, who shall take care that the laws be faith­
fully executed ..... " 

As indicated by the Pennsylvania Supreme Court in Bailey v. 
Waters, 308 Pa. 309 (1932), the Pennsylvania Constitution ap· 
plies the theory of separation of powers, and the Legislature 
cannot encroach upon the powers of the executive directly or 
indirectly through the power of appointment: 

"It is inherent in our scheme of government that the 
three departments should be independent and that nei­
ther department should perform functions belonging to 
the other nor exercise influence over persons conduct­
ing the affairs of other departments as to control their 
actions." 308 Pa. at 313 (Emphasis added.) 

Furthermore, as held by the United States Supreme Court in 
Myers v. United States, 272 U.S. 52, 164, 47 S. Ct. 21 , 41, 71 
L. Ed. 160 ( 1926), the vesting of executive power in a chief 
executive includes the exclusive control of the power of appoint­
ment-absent a constitutional provision permitting legislative 
appointment. Consequently it is concluded that the power of 
appointment is an indispensible ingredient to the exercise of 
executive power and that the principle of separation of powers 
requires that the Legislature cannot appoint persons to serve in 
the executive branch of government for such a power of ap­
pointment would be an unconstitutional exercise of influence 
by the Legislature on the executive branch. See, also, Springer 
v. Government of Philippine Islands, 277 U.S. 189, 202, 48 S. 
Ct. 480, 482 ( 1928). 

Although there is the general rule of constitutional law that 
appointment power rests in the executive and that the Legis· 
lature cannot usurp such power through statute, particular ref· 
erence must be made to the facts of Act 212 of 1972. The pri· 
vate persons whom the Legislature chose to exercise executive 
power are non-elected private citizens who would act as repre· 
sentatives of private organizations and who would not be sub· 
jected to executive control. In Olin Mathieson Chemical Corp. 
v. White Cross Stores, 414 Pa. 95 (1964), the Pennsylvania 
Supreme Court addressed an analogous situation where legis-
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lati~e po~er was vested in private citizens under the Pennsyl­
vru;ua Fair Tra~e Act. There, the Court held that vesting legis­
~ative power wi.th non-elected private citizens was unconstitut-
10nal under Article II, §1 of the Pennsylvania Constitution: 

"P~ice regulatory power vests only in the elected legis­
lative body. It may in limited ways be delegated to 
ot~~r respon?ib.le agencies, such as public service or 
utility commiss10ns .... . However, it may not be dele­
gated to private persons. The vesting of a discretionary 
regulatory power over prices, rates, or wages, in pri­
vate persons violates the essential concept of a demo­
cratic society and is constitutionally invalid [citing 
cases]." 414 Pa. at 98, 99. (Emphasis added.) 

Just as the Legislature cannot constitutionally vest private per­
sons with legislative power under Pennsylvania Constitution. 
so also an attempt to vest private citizens as representatives of 
private organizations with executive power where such persons 
are not subject to control of the Governor is invalid under Art­
icle IV, §2 of the Pennsylvania Constitution. 

Moreover, Article III, §32 of the Pennsylvania Constitution 
provides inter alia: 

"The General Assembly shall pass no local or special 
law in any case which has been or can be provided for 
by general law .... " (Emphasis added.) 

In State Board of Chiropractic Examiners v. Life Fellowship of 
Pennsylvania, 441 Pa. 294 ( 1971), the Pennsylvania Supreme 
Court held that the preferential treatment accorded Pennsyl­
vania Chiropractic Society in a statute which required that the 
chiropractors who seek annual renewal of their registration and 
license demonstrate that they attended an educational con­
ference by the Pennsylvania Chiropractic Society was violative 
of the restrictions on special laws found in Article III, §32 of 
the Pennsylvania Constitution. In reaching this result, the Court 
relied upon the lower court's decision which held that prefer­
ential treatment to a private organization-without stating an 
adequate basis in fact- is a special law which is repugnant to 
the Pennsylvania Constitution: 

"To give power and authority to this private corpor­
ation by name with no expressed reason or justification 
establishes a special law and is repugnant to the con­
stitution." 90 Dauph. at 48, affirmed, 441 Pa. at 296. 

In Act 212 of 1972, the Legislature named three private or­
ganizations-Pennsylvania State .council of Farm Or~a~izations. 
Pennsylvania Canners. and Frmt Proc~ssors Assoc~at10n, and 
Pennsylvania Associat10~ of County Fa~rs-who de;signate re~­
resentatives to the committee. In so nammg these private organi­
zations the Legislature expressed no reason or justification for 
giving these groups such preferential treatment. In addition, it 
is noted that not only are such groups sharing administrative 
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power under Act 212 bat they may obtain substantial and direct 
benefits from the decisions of the committee by channeling re­
search monies into projects i:1 which they have a _substant~al 
interest. Consequently, it is coEcluded ~ha~ Act ~12 is a spe~ial 
law which benefits the named orgamzat10ns. ... h e remammg 
question is whether or not this special law has been or could 
have been provided for by general law. 

Act 212 of 1972 was preceded by Harness Racing Corpora­
tion Act 15 P.S. §2616 ( e) which provided for the Pennsylvania 
Secretary of Agriculture performing the functions which are 
now delegated to the committee which consists of private citi­
zens. It, therefore, is obvious that the funceions of the committee 
pursuant to this special law have previously been performed by 
a general law, 15 P .S. §2616(e ). It m ust be concluded that Act 
212 of 1972 must be t reated as unconstitutional insofar as it ap­
points private citizens as r epresentatives of private organizations 
to perform an administrative function which can be handled by 
the executive branch of government without a special law. In 
appointing private individuals as representatives of private 
groups to an administrative committee, Act 212 is, therefore, to 
be regarded as uncon5titutional for two reasons: 1) it is a usurp­
ation of the power of appointment which is vested in the exec­
utive; and 2) it is a special law in contravention of Pennsylvania 
Constitution, Article III, §3'.2. 

In summation, it i :o concluded that you must treat Act 212 as 
unconstitutional inasmuch as it appoints the following members 
to the committee: 1) six per sons designated by the P ennsylvania 
State Council of Farm Organizations: 2) one person designated 
by the Pennsylvania Canners and Fruit P rocessors Association; 
and 3) one persor!. desil5nated by th e Pennsylvania Association 
of County Fairs. Consequently, you must refuse to r ecognize 
these perrnns as members of the committee and must deny them 
any authority to participate in the deliberations of the commit­
tee. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL PACKEL 
Attor;;,ey General 

OFFICIAL OPINION No. 31 

Public Emp loye Relations Act---Publi c School Code-Sabbatical leave-Col· 
lective bargaining 

1. Sabba tical leave benefits for public school employes come within the 
permitted areas for collective bargining negotiations. However any 
provis ions of a collective bargiuing agreement on sabbatical ' leave 
which are in conflict with tlle statuto;'Y r equirem ents on the subject 
are void and unenfo1·ceable. 

2. Certain of the statutor_y provisi_ons on sabl;atical leave are non-bargin· 
able since such prov1s10ns specifically state in detail the r equirements 
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for ~ligibility in the granting of leave and specifically spell out the 
bene11ts that a re to be provided while on leave. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 

Dear Secretary Pittenger: 

Harrisburg, Pa. 
April 9, 1973 

You have asked whether or not the provisions of the Public 
Employe Relations Act, 1970, July 23, P.L. 563, 43 P .S. §1101.101 
et seq., limit the ability of the parties to a collective bargaining 
agreement to enlarge or modify the sabbatical leave benefits 
provided by the General Assembly in Sections 1116 to 1171 of 
the Public School Code of 1949, 24 P.S. §§11-1166 to 11-1171. You 
are advised that provisions of a collective bargaining agreement 
on sabbatical leave are void and unenforceable to the extent that 
they are in violation of, in conflict with, or inconsistent with 
the statutory provisions on sabbatical leave. 

The permitted areas for collective bargaining negotiations 
under the Public Employe Relations Act are stated in Article 
VII on "The Scope of Bargaining," Section 702 of the Act: 

"Public employers shall not be required to bargain over 
matters of inherent managerial policy, which shall in­
clude but shall not be limited to such areas of discretion 
or policy as the functions and programs of the public 
employer, standards of services, its overall budget, u­
tilization of technology, the organizational structure 
and selection and direction of personnel. Public employ­
ers, however, shall be required to meet and discuss on 
policy matters affecting wages, hours and terms and 
conditions of employment as well as the impact thereon 
upon request by public employe representatives." 43 
P.S. §1101.702." 

Sabbatical leave benefits come within the permitted areas for 
collective bargaining negotations since they qualify as an ele­
ment of "terms and conditions of employment." However, all of 
the permitted areas for collective bargaining are subject to the 
restrictions of Section 703 of the Act which provides that: 

"The parties to the collective bargaining process shall 
not effect or implement a provision in a collective bar­
gaining agreement if the implementation of that pro­
vision would be in violation of, or inconsistent with, or 
in conflict with any statute or statutes enacted by the 
General Assembly of the Commonwealth of P ennsyl­
vania or the provisions of municipal home rule chart­
ers." 43 P.S. §1101.703 

It is clear that the legislature intended Section 703 to refer to 
and to act as a limitation on the areas open for collective bar-
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gaining negotiations found in Section 702. o.f the Act, since Sec­
tion 702 is the only section of the Act defimmg those areas prop­
er for bargaining. Thus, although sa~batical l~a:i-e benefi~s ~ome 
within the permitted areas for colle.ct~ve bargammg negotiati~ns, 
any provisions of a collective bargam~ng agreef!lent ?n sabbatical 
leave must be examined for a possible conflict with the stat­
utory requirements on that subject. Where a conflict exists, the 
provisions of the collective bargaining agreement are void and 
unenforceable. 

The non-bargainable nature of certain sabbatical leave pro­
visions is illustrated by the Pennsylvania Supreme Court in the 
case of Halco v . Township School Disitrict, 374 Pa. 269, 97 A. 2d 
793, 794 ( 1953). In that case, a teacher first took a leave of ab­
sence for one year, and then the school district granted him an 
extension for two more years. The Supreme Court held that: 

"Under the circumstances outlined by the Act he was 
not entitled to a three year leave of absence in success­
ive periods of one year each. VI e cannot rewrite the 
statute: Commonwealth ex rel. Cartwright, 350 Pa. 638, 
644, 40 A. 2d 30, 155 A.L.R. 1088. Therefore, when the 
plaintiff was absent for three consecutive years with­
out statutory authority, the seniority rights began only 
when he was reemployed by the Board, to wit, Sept­
ember 1, 1945." 

Sabbatical leave is an employee benefit created by the legis­
lature for employees of the public school system, 24 P.S. §11-
1166 to 11-1171. Certain of the statutory provisions on sabbati­
cal leave are quite specific, stating in detail the requirements 
for eligibility for granting the leave, and spelling out the bene­
fits that are to be provided while on leave. These non-bargain­
able provisions are as follows: 

( 1) To qualify for sabbatical leave, a person must complete 
ten ( 10) years of satisfactory service in the public school sys­
tem of the Commonwealth. 24 P.S. §11-1166; 

( 2) Subsequent to the granting of the first sabbatical leave, 
one sabbatical leave of absence "shall be allowed after each 
seven years of service." 24 P.S. §11-1166; 

( 3) To qualify for sabbatical leave, a person must agree "to 
return to his or her employment with the school district for a 
period of not less than o!1e school term immediately following 
such leave of absence." 24 P.S. §11-1168; 

( 4) A person on sabbatical leave "shall receive one-half of 
his or her regular salary" while on sabbatical leave. 24 P.S. 
§11-1169·; and 

( 5) Appli.cations for sabbatic.al l~ave "shall be given prefer­
ence, according to years of service smce the previous sabbatical 
leave of applicant." 24 P.S. §11-1167. 
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Other of the relevant statutory provisions leave the board of 
school directors of a school district certain areas of discretion. 
The school board has the discretionary power to grant sabbatical 
leave for purposes other than those specified; to waive the re­
quirement of five years of consecutive service in the local dis­
trict; and to extend the sabbatical leave up to one full term 
where the employee becomes ill while on leave, 24 P .S. §11-1166. 
The school board has the discretionary power to make regulat­
ions governing the granting of the leave ( 24 P .S . §11-1167 ) and 
requiring compliance with the terms of the leave ( 24 P.S. §11-
1171) . In addition, the school board has the power to waive the 
requirement that the employee must return to service at the 
completion of the leave, 24 P .S. §11-1168. 

You are advised, therefore, that certain of the statutory pro­
visions on sabbatical leave are non-bargainable since such pro­
visions specifically state in detail the requirements for eligibility 
in the granting of leave and specifically spell out the benefits 
that are to be provided while on leave. Those provisions on 
sabbatical leave which give the board of school directors of a 
school district discretion are bargainable. 

Very truly yours, 
LILLIAN B. GASKIN 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 32 

The Admin i st r ati v e Code-D epar tment of Property and Supp lies-Off-Schert-
1tle purchases-Security-Dupl icate sealed bids 

1. The discretion given by the Administra tive Code to the Departmen t of 
Property and Supplies in purchasing unscheduled and unanticipated item s 
must be exercised wit h in reasonable lim its. 

2. The fi r st twenty-two paragraphs of Section 2409 of The Administrative 
Code (71 P .S. §639 ) refer only to the purchase of scheduled articles and 
not to the purchase of items that were not anticipated when the sched­
ules were prepared. 

3. The Secretar y of P roperty a nd Supplies may, within his rea sonable 
discretion, eliminate secu r ity and/ or performance bond requirements on 
purchases that were not anticipated a t the time of the making of the 
schedules. 

4. The Secretary of Property and Supplies may within h is reasonable dis­
cretion eliminate the requirement that sealed bids on unanticipated 
purcha~es be subm itted in duplicate, and may accept a single sealed bid. 

Honorable Frank C. Hilton 
Secretay 
Department of Property and Supplies 
Harrisburg, Pennsylvania 

Harrisburg, Pa. 
April 18. 1973 
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Dear Secretary Hilton: 

This will acknowledge receipt of your let~e~ of. March .30, 
1973 wherein you have requested a formal opm10n mter.r;>retmg 
Section 2409 of The Administrative Code ( 71 P.S. §639) msofar 
as it applies to the requirements for security and/ or perfor­
mance bonds for purchases of stationery, paper, fuel, furnishings 
and supplies that were not anticipated at the time of the making 
of the department's schedules for those items. It is our opinion, 
and you are so advised, that the Department of Property and 
Supplies may purchase unscheduled and unanticipated items 
without requiring security or performance bonds. However, the 
discretion given by The Administrative Code to the Department 
of Property and Supplies in purchasing such items must be ex­
ercised within reasonable limits. You have suggested that there 
be a $10,000 limitation on the amount of any item purchased 
which item is unanticipated at the time of preparing the sched­
ules. This limitation meets the standards of reasonableness and 
there may be other restrictions you may wish to impose such as 
requirements that bidders submit financial statements to the 
Department of Property and Supplies prior to bid. TherPfore, 
you are advised to promulgate rules and regulations in the Penn­
sylvania Bulletin setting forth the procedures for the purchase 
of non-scheduled unanticipated items which procedures de~cribe 
reasonable limits on the exercise of your Department's discre­
tion in this area. 

We have carefully reviewed Section 2409 of The Administra­
tive Code and we have also reviewed the previous informal 
Attorney General's Opinion, dated November 14, 1939, to which 
you have referred in your letter. The question of the require­
ment of security has been dealt with in an excellent manner in 
that opinion and we adopt the following language which we 
have quoted therefrom: 

"Since you refer us to Section 2409 of The Administra­
tive Code, as amended, which section deals with the 
method of awarding contracts for the furnishing of 
stationery, paper, fuel, furnishings and supplies, we 
assume your inquiry is confined to those off-schedule 
articles which you purchase under said section of the 
Code. 

"Section 2409 of The Administrative Code, Act of April 
9, 1929, P.L. 177, was amended by the Act of June 21, 
1937, P.L. 1885. 

"The first twenty-two paragraphs of Section 2409 of 
The Administrative Code prescribe in detail the method 
of purchasing scheduled articles. It requires your de­
partment to formulate schedules with details and spec­
ifications, where necessary, and to advertise said pro­
posals 'for at least three days, the first and last publi-
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cation to be at least ten days apart, in not less than six 
or more than twelve newspapers of extensive general 
circulation in different parts of the Commonwealth, 
not more than three of which shall be published in any 
one county.' It further prescribes that no proposal for 
any contract shall be considered unless such proposal 
is accompanied by certified or bank check, to the order 
of the State Treasurer, in one-fourth of the amount of 
the estimated contract, or by a bond in such form and 
amount as may be prescribed by your department. In 
lieu of the certified or bank check, it authorizes your 
department, in its discretion, to permit a bidder to file 
a bond for an annual period to cover proposals that may 
be made from time to time by such bidder during such 
period; or, such bidder may file a combination bid and 
performance bond covering an annual period. 
"A careful study of the first twenty-two paragraphs of 
Section 2409 of The Administrative Code, as amended, 
has convinced us that they refer only to the purchase 
of scheduled articles, as they speak repeatedly of 'the 
articles named in the schedules,' or 'the quantities 
given in the schedules.' 
"Recognizing the fact that it is not always possible to 
anticipate the need of every particular article or the 
probability of scheduling the same, Section 2409 of The 
Administrative Code as amended, contains the follow­
ing provision: 

'In the event that requisitions are made upon 
the department for any article of furniture, 
furnishings, stationery, supplies, fuel or any 
other matter or thing, the want of which was 
not anticipated at the time of the making of 
the schedules, the department may, in its dis­
cretion, invite proposals from at least two re­
sponsible bidders, unless the article can be pro­
cured from only one source, and, then one pro­
posal shall be invited, such proposal or pro­
posals, toe:ether with such requistion or requi­
sitions, shall be submitted to the Board of Com­
missioners of Public Grounds and Buildings 
for apnroval or disapproval: Provided, how­
ever, That the department mav, in its discre­
tion, purchase in the open market, without in­
vitine: any nroposal, any such article costing 
less than fifty dollars, but all such purchases 
shall be renorted to the Board of Commission­
ers of Public Grounds and Buildings at its next 
meeting.' 

"It will be noted at once there is a marked difference 
between the method set up in The Administrative Code 
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for the awarding of contracts for scheduled articles and 
those articles which are not scheduled. The scheduled 
contracts require that they be advertised, whereas all 
off-schedule articles may be purchased by your depart­
ment after inviting 'proposals from at least two re­
sponsible bidders.' If one proposal for an off-schedule 
article is received, as where the article can be procured 
from only one source, then such proposal, together with 
the requisition, shall be submitted to the Board of 
Commissioners of Public Grounds and Buildings for 
its approval or disapproval. Where the article cost less 
than $50 your department is authorized, in its discre­
tion, to purchase said article in the open market with­
out inviting any proposal, but such purchase must be 
reported to the Board of Commissioners of Public 
Grounds and Buildings at its next meeting. Nowhere in 
the provision above quoted covering the purchase of 
off-schedule articles does it appear that the bidder 
must furnish a certified check or give a bid bond. The 
reason for requiring a certified check or a bid bond to 
accompany the bid for a contract to furnish scheduled 
articles does not exist in the case of the purchase of a 
single article or a number of articles off-schedule. The 
performance of a schedule contract covers a period of 
time, usually six months, whereas, an off-schedule pur­
chase is usually made and completed in one transaction. 
We are of the opinion, however, that your department, 
in its discretion, may require a bid check or bid bond to 
accompany a bid on the furnishing of off-schedule ar­
ticles where it deems the same necessary for the pro­
tection of the Commonwealth, as well as requiring per­
formance bond.'' 

As a result of the foregoing discussion, we are of the opinion 
and you are accordingly advised that the Secretary of Property 
and Supplies may, within reasonable discretion, eliminate se· 
curity and/or performance bond requirements on purchases that 
were not anticipated at the time of the making of the schedules. 
Yo~ have also . as~ed whether the Secretary of Property and 

Supplies may ehmmate the requirement that sealed bids on 
unanticipa~ed p~r~hases be submitted in duplicate. In view of 
the fore?01ng opimon. you have the discretion to accept a single 
sea~ed bid. It should be noted in this regard that the regulations 
which you have -~)(~en advised to promulgate by this opinion 
would, of course, mclude procedures for sealed bids as well as 
other matters suggested above. 

Very truly yours, 
W.W. A NDERSON 
Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 
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OFFICIAL OPINION No. 33 

nepartment of Property an cl 8 uppl'ies-Pri·1: t ing-8 u:orn stat ements 

L Act No. 455 (1961) w ill be ;::omplied with by the filing with the Depan­
ment of a s worn statemen t to be renewed a n nua lly covering a ll printed 
comracts of the vendor providad tliat the provisions of Section 1 of Act 
No. 455 <tre included as provisions of each contract and the G\';orn s ta te­
ment is included in each contract by reference thereto. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 

Dear Secretary Hilton : 

Harrisburg, Pa. 
April 23, 1973 

This will acknowledge receipt of your letter of March 30, 
1973, wherein you have requested an interpretation of the re­
quirements of the Act of August 21, 19·61 (Act No. 455) (71 P.S. 
§1654 et seq.) which requires sworn statements of vendors as a 
provision of contracts for printing. 

Section 1 of Act No. 455 provides as follow-s: 
"Section 1. All contracts for printing for the Common­
wealth or any department, board, commission or agency 
thereof, and all contracts for printing to be paid for 
wholly or in part with Commonwealth funds, shall con­
tain the following provisions as conditions: 
" ( 1) The person to whom the contract is awarded shall 
agree as a con di ti on ther eof to-
" ( i) pay every employe engaged in the performance 
of said contract the prevailing wage rate, and provide 
working conditions prevalent in the locality in which 
the contract is being performed, or execute an affidavit 
that 
" (ii) a collective bargaining agreement is in effect be­
tween an employer and employe who is represented by 
a responsible organization which is in no way influenc­
ed or controlled by management, the provisions of 
which shall be considered as condition prevalent in said 
locality; and 
" ( 2) An agreement as a provision of the contract to 
maintain the condit ions described in the sworn state­
ment in the performance of such contract." 

You have indicated that the procedure presently followed by 
the Department requir es bidders to file a sworn statement con­
taining the provisions of Section 1 with each bid submitted to 
the Commonwealth for contract printing. You have suggested 
that the procedures of the Department will be simplified, and 
will encourage greater participation in competitive bidding, if a 
sworn statement is filed by each vendor with the Department of 
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Property and Supplies to cover all printing contracts of the 
vendor which statement will be required to be renew~d _annual­
ly. Such statements will be incorporated into each pnntmg co?­
tract by reference and the vendor, by signing tl:e co?-tract, will 
certify that a current sworn statement is on file with the De­
partment. 

After a careful review of Act No. 455 it is our opinion, and 
you are accordingly advised, that Act No. 455 will be complied 
with by the filing with the Department of a sworn statement, to 
be renewed annually, covering all printing contracts of the ven­
dor, provided that the provisions of Section 1 of Act No. 455 are 
included as provisions of each contract and the sworn statement 
is included in each contract by reference thereto. 

Very truly yours, 
w. w. ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 34 

Departrnent of Property and Supplies-Scheduled contr:acts-Ad'<Jertfaement 

1. The Department of Property and Supplies may, consistent with the Ad· 
ministrative Code, group its scheduled contracts together in a single 
advertisement on an annual basis, listing all established schedules, the 
commodities established by each schedule and the bid opening date and 
time therefor. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Harrisburg. Pa. 
April 23, 1973 

This will acknowledge receipt of your letter of March 30, 
1973.' wherein you have requested a formal opinion interpreting 
Secho~ 2409 ~f The 1\dministrative Code ( 71 P .S. §639), inso­
far as it contams requirements for the advertising of scheduled 
contracts. 

You have advised us that your present procedure is to adver­
tise separately each individually scheduled contract but that 
you now propose, if it it permitted by The Administrative Code, 
to group your scheduled contracts together in a single advertise­
ment on an annual basis, listing all established schedules the 
commodities established by each schedule and the bid op~ning 
date and time therefor. ' 

The sixth paragraph of Section 2409 provides as follows : 
"The department shall, not less than six weeks prior to 
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the termination of schedule contracts now existing or 
that may be made in the future, advertise the opening 
of bids for the annual, semi-annual, or quarterly sched­
ules, by advertising inserted for at least three days, the 
first and last pu?lication to be at least ten days apart, in 
not less than six or more than twelve newspapers of 
extensive general circulation in different parts of the 
Commonwealth, not more than three of which shall be 
published in any one county, invite sealed proposals 
for contracts to furnish all stationery, supplies, paper, 
and fuel, used by the Senate and House of Represent­
atives, the several departments, boards, and commis­
sions of the State Government, and the Executive Man­
sion, and for repairing, altering, improving, furnish­
ing or refurnishing, and all other matters or things re­
quired for the public grounds and buildings, legislative 
halls and rooms connected therewith, the rooms of the 
several departments, boards and commissions, and the 
buildings connected with the State Capitol and the Ex­
ecutive Mansion. The advertisement shall contain a 
reference to the schedules so prepared by the depart­
ment, and, as briefly as practicable, invite bids for the 
furnishing of articles named in the schedules, and give 
notice of the time and place where such bids will be 
received, and when they will be opened." 
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There is nothing in the above language which requires that 
each schedule be advertised individually, nor does there appear 
to be any compelling reason for requiring the schedules to be 
advertised separately. Moreover, a grouping of the schedules in 
one advertisem ent would r esult in some savings to the Common­
wealth. 

For these reasons it is our opinion, and you are accordingly 
advised that the foreP-oing language of The Administrative Code 
permits' the grouping

0 

of schedules in one advertisement on an 
annual basis provided that all of the requirements of the Code 
for advertising are met. 

Very t ruly yours , 
w. w. ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 35 

Mentally r etarded-Access t o public educatio;i 
1. On June 18, 1971, the United States District. Court !or the Eastern Dis­

trict of Pennsylvanifl. entered an order reqmnng notice to the ~arents or 
guardian and an opportunity to be he'.lrd pncr to an y cl\a nge m the ed­
ucat ional assignment of any child bellcved to be retarc1eu. 
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2. Postponement of admiss ion to regula r school 0 1· class may have a sig· 
nificant effect on a c11ild's education and traini ng and should be deemed 
a significant change in educational assignment r equiring the safeguard 
of notice and opporlunity for hearing. 

3. As an additional safeguard, the alternative education::.] asslg11n:ent of a 
postponed child should automatL::illy be re-evaluated every t ·.vo years. 

·l. "Children of School Age" a::< used in Section 1371 of the Public School 
Code concerning "exceptional children" means children age 6 to 21, and 
also n~eans all mentally retarded children who have reached an age less 
than 6 at which pre-school programs ar? available to others. 

5. All mentally retarded cl1ildren are presumed to be brain damaged as 
used in Section 1376 of the Public School Code despite the presence of 
other exceptionalities . 

6. ·when it is found on the reco.:i:mendation of a public school psychologist 
and upon the approval of the local board of scl:ool directors and the 
:::>ecretary of Education that a men tally reta:·dc'd ch ild would benefit more 
from placement in a program of edur:ation and training administered by 
the Department of Public Welfare than from a ny program of education 
and training administered by the De;•artme'.1t of Education, the child 
shonl'.l be certified to the Department of Public Welfare f01· timely place· 
ment in a program of education and training. 

7. It is the responsibility of the Secretary of Education to be sure that every 
m•:mtally retarded child is pbced in a program of education and train­
ing appropria te to the c:iild's individual capacities. 

8. Hon:ebot;nd instruction should not Le denied t o a mentally retarded 
child merely because no physical disability accompar.ies the r etardation 
or because r etardation is n ot considered to be a short-term disabili ty. 

9. Homebound instruction is t!J e least preferable of the programs of edu­
cation and training administered by the Department of Education and 
a mentally retarded child shall not be assigned to it unless it is the pro­
gram i'iost appropriate to the child's capn.city. Ai~ assigrn::nent to home­
bound instruction should be r e-e,·alEated not less t'.; ;cn every tbree months. 

10. A mentally r etarded may be suspended for d:sciplinary reasons pursuant 
to Section 1318 of the School Code provided that the School District or 
Intermediate Un it 0btains prior approval Ci' the Director of the Bureau 
of Special E ducation m~ct that a prompt lleari11g be l>eld regarding this 
in terim chang.J in educational assignmen t. 

Honorable Helene Wohlgemuth 
Secretary 
Department of Public Welfare 
Harrisburg, Pennsylvania 

AND 
Honorable John C. P ittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 

Harrisburg, Pa. 
April 23, 1973 

Dear Secretary Wohlgemuth and Secretary Pittenger: 

On October 22, 1971, pursuant to the Order, Injunction, and 
Consent Agreement entered on October 7 1971 in the United 
St~t~s Di~~rict Court ~or .the Eastern District of Pennsylvania 
(.C1y1l Act10n No. 71-4"") m the case of the Pennsylvania Asso­
ciation. for Retarded Children, et al. v. Commonwealth of Penn­
syl'!-'a_nia, et al., ( he.reinafter PARC case) , Attorney General's 
Opm10n No. 74 was issued. On May 5, 1972, the Court issued an 
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Order approving and adopting an Amended Stipulation and an 
Amended Consent Agreement dated February 14, 1972. In order 
to comply with ~he ~mended Consent Agreement of February 
14, 1972, I am re1ssumg the Attorney General's Opinion so as to 
include those sect~ons required by the Amended Consent Agree­
ment and to provide further guidance in the implementation of 
that document and the Amended Stipulation. 

I. 

A) The Amended Consent Agreement requires us, and you 
have asked us, to determine whether Section 1304 of the School 
Code allows a school district or intermediate unit to deny to a 
mentally retarded child access to a free program of public edu­
cation. 

Section 1304, dealing with the admission of beginners to Penn-
sylvania Public Schools, provides as follows: 

"The admission of beginners to the public schools shall 
be confined to the first two weeks of the annual school 
term in districts operating on an annual promotion ba­
sis, and to the first two weeks of either the first or the 
second semester of the schooJ. term in districts operat­
ing on a semi-annual promotion basis. Admission shall 
be limited to beginners who have attained the age of 
five years and seven months before the first day of Sep­
tember if they are to be admitted in the fall, and to 
those who have attained the age of five years and seven 
months before the first day of February if they are to be 
admitted at the beginning of the second semester. The 
Board of School Directors of any school district may ad­
mit beginners who are less than five years and seven 
months of age, in accordance with standards prescribed 
by the State Board of :b;ducation. '1he Board of School 
Directors may refuse to accept or retain beginners who 
have not attained a mental age of five years, as deter­
mined by the supervisor of special education or a prop­
erly certified public school psychologist in accordance 
with the standards prescribed by the State Board of Ed­
ucation. "The term 'beginners' as used in this section, 
shall mean any child that should enter the lowest grade 
of the primary school or the lowest primary class above 
the kindergarten level." 

You are hereby advised that this ~ection me~ns. only that a 
school district may refuse to accept mto or retam m the lowe~t 
grade of the regiilar primary school or the lowest regular pri­
mary class above the kindergarten level, an~ child who h~s ~ot 
attained a mental age of five years. Any child whose adm.1ss10n 
to regular primary school or to the lowest .regular p~1mru;y 
class above kindergarten is postponed, or who is not retamed m 
such school or class is entitled to immediate placement in a free 
public program of ~ducation and training pursuant to sections 
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1371 through 1382 (which provide alternative programs of ed­
ucation and training for exceptional children) . 

B) On June 18, 1971, the United States District Court entered 
an order in the PARC case ( ci'~ed above). EssentiaJ.ly. this order 
requires notice to the parents or guardian and an opportunity to 
be heard prior to the change in the educational assignment of 
any child believed to be retarded. Therefore, Section 1304 must 
be read in such a way as to allow for the following procedure. 

Before a child's admission as a beginner in the lowest grade 
of a regular primary school or the lowest regular primary class 
above kindergarten may be postponed, the parent or guardian 
of such a child should receive notice and an opportunity to be 
heard as set forth in the Court's Order of June 18, 1971. Because 
postponement of admission to a regular school or class may have 
a significant effect on the child's education and training, post­
ponement should be deemed a significant change in educational 
assignment within the Court's Order of June 18, 1971, thereby 
requiring the safeguard of notice and opportunity for a hearing 
to insure that postponement is appropriate for the child in 
question. As an additional safeguard, the alternative educational 
assignment of a postponed child should be automatically re­
evaluated every two years, and, at the request of a child's parent 
or guardian, should be re-evaluated annually. V\Tith regard to 
each re-2valuation, the child's parent or guardian should receive 
notice and an opportunity for a hearing in accordance with the 
Court's Order of June 18, 1971. 

II. 
In accordance with the Amended Consent Agreement in the 

PARC case we are required and you have also asked that we 
determine between what ages a mentally retarded child must be 
granted access to a free program of public education. Section 
1326 of the school code, the definitional section with regard to 
enforcement of public school attendance, provides in relevant 
part: 

"The term 'compulsory school age,' as hereinafter used 
shall mean the period of a child's life from the time the 
child's parents elect to have the child enter school, 
which shall be not later than at the age of eight ( 8) 
years, until the age of seventeen ( 17) years. The term 
shall not include any child who holds a certificate of 
graduation from a r egularly accredited senior high 
school." 

This section means only that the parents of a child have a 
compulsory duty, while the child is between eight and seventeen 
years of age, to assure that the child's attendance in a free public 
progr.am of education and training. Furthermore, if a parent does 
not discharge the duty of compulsory attendance with regard to 
any mentally retarded child between eight and seventeen years 
of age, then the Department of Education shall take those steps 
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necessary to compel the child's attendance pursuant to Section 
1327, and any compulsory attendance regulations. 

However, Section 1326 does not limit the ages between which 
a child must be granted access to such a program. Section 1301 
of the School Code requires that the Commonwealth provide a 
free public education to all children six ( 6) to twenty-one ( 21) 
years of age. Thus, no school district or intermediate unit can 
deny access to a free program of public education to any men­
tally retarded child age 6 thu 21 years whose parents elect to 
enroll that child in such a program. 

Furthermore, in accordance with the provisions of The Amend­
ed Consent Decree, the right to access of a mentally retarded 
child to a free program of public education is not affected by 
section 1330 ( 2) of the School Code which provides: 

"Exceptions to compulsory attendance 
"The provisions of this act requiring regular atten­
dance shall not apply to any child who: 
" ( 2) Has been examined by an approved mental clinic 
or by a person certified as a public school psychologist 
or psychological examiner· and has been found to be un­
able to profit from further public school attendance, and 
who has been reported to the Board of School Directors 
and excused, in accordance with regulations prescribed 
by the State Board of Education." 

This section of the code means only that when a parent elects 
to voluntarily withdraw a child from public school attendance, 
that parent may be excused from liability under the compulsory 
attendance provisions of Section 1326 of the School Code when 
that parent acquires: 

a. The approval of the local school board 
b. The approval of the Secretary of Education 
c. A finding by an approved clinic or public school psycholo­

gist or psychological examiner, that the child is unable to profit 
from further public school attendance. 

Thus, Section 1330 ( 2) does not mean that a school district or 
intermediate unit, contrary to the parent's wishes, can terminate 
or in any way deny access to a free program of public education 
to any mentally retarded child. 

III. 
During the course of the PARC case, it became apparent that 

many pre-school programs of education and training in Pennsyl­
vania were being operated by the Depar tments of Education and 
Welfare for typical children, while few if any comparable pro­
grams existed for mentally retarded children. In light of this in­
formation the Amended Consent Agreement has required us, 
and you have r equested, an interpretation of the definition of 
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the phrase "children of school age" as used in Section 1371 ( 1) 
of the School Code as set forth below : 

"The term 'exceptional children' shall mean children 
of school age who deviate from the average of physical, 
mental, emotional or social characteristics to such an 
extent that they require special educational facilities 
or services and shall include all children in detention 
homes." 

The phrase "children of school age" as used in Section 1371 
means children aged 6 to 21. This phrase also means all mentally 
retarded children who have reached the age less than 6 at which 
pre-school programs are made available to other children either 
by the Department of Education through any of its instrumen­
talities (e.g. local school districts or intermediate units) or by 
the Department of Welfare, through any of its instrumentalities. 
This construction should insure that pre-school programs are 
equally available in Pennsylvania to mentally retarded and typi­
cal children, less than 6 years of age. 

IV. 

A) You have also requested an interpretation of the term 
"brain damage" as used in Section 1376 of the School Code. This 
interpretation is compelled by paragraph 55 of the Amended 
Consent Decree which qualifies the definition of "Brain Dam­
age". See Part IV, subpart B infra. Section 1376 of the School 
Code provides. in relevant part: 

" (a) When any child between the ages of six and twen­
ty-one (21) years of age r esident in this Common­
wealth, who is blind or deaf, or afflicted with cerebral 
palsy and/ or brain damage and / or muscular dystrophy, 
is enrolled, with the approval of the Department of 
Public Instruction, as a pupil in any one of the schools 
or institutions for the blind or deaf, or cerebral palsied 
and/or brain damaged and/or muscular dystrophied, 
under the supervision of, subject to the review of or 
approved by the Department of Public Instruction, in 
accordance with standards and r egulations promulgated 
by the Council of Basic Education, the school district 
in which such child is resident shall pay twenty-five 
per centum (25 % ) of the cost of tuition and mainten­
ance of each child in such school or institution, as de­
termined by the Department of Public Instruction, and 
the Commonwealth shall pay, out of funds appropriated 
to the Department for Special Education, seventy-five 
per centum ( 75 % ) of the cost of their tuition and main­
tenance, as determined by the Department ... " 

Based on expert testimony in the PARC case, and in part on 
the legislature's desire to provide for all exceptional children 
who reside in Pennsylvania, the term "brain damage" as used in 
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this section and as further defined in the Board of Education's 
"Criteria for Approval of Reimbursement" includes thereunder 
all mentally retarded persons. Accordingly, there should now be 
available to them tuition for day school and tuition maintenance 
for residential school up to the maximum sum avai1ao1e for day 
school or residential school, whichever provides the program of 
education and training more appropriate to the mentally retard­
ed child's learning capacities. 

B) As noted above, paragraph 55 of the Amended Consent 
Agreement also relates to the definition of brain damage. That 
paragraph provides: 

"Any child who is mentally retarded and who also has 
another exceptionality or other exceptionalities wheth­
er blind, deaf, cerebral palsied, brain damaged, mus­
cular dystrophied or socially or emotionally disturbed, 
or otherwise, irrespective of the primary diagnosis shall 
be considered mentally retarded for purposes of the 
Agreements and Orders herein." 

Thus, mental retardation in any degree qualifies a child for 
admission to a free public program of education, appropriate to 
that child's capacities, regardless of the nature and extent of any 
accompanying or primary exceptionality that child might have. 

However, a brain damaged child who does not suffer some de­
gree of mental retardation is not covered by the amended Order 
and Consent Agreement of the PARC case. 

v 
Section 1372 ( 3) of the School Code, with regard to home-

bound instruction, provides in relevant part: 
"Special classes of schools established and maintained 
by school districts . . .. If ... it is not feasible to form a 
special class in any district or to provide such education 
for any (exceptional) child in the public schools of the 
district, the Board of School Directors of the district 
shall secure such proper education and training out­
side the public schools of the district or in special in­
stitutions, or by providing for teaching the child in his 
home ... " 

The Amended Consent Agreement requires us to determine 
and you have asked, whether, under this section, homebound 
instruction may be denied to a mentally retarded child because 
no physical disability accompanies the retardation or because 
retardation is not considered to be a short term disability. You 
are hereby advised that such a denia~ may n~t be made under 
this section. It is obvious from readmg Section 1372 ( 3) that 
homebound instruction is one of the options available to a school 
district where placement in a regular public school class is not 
possible. For a given mentally retarded child, homebound in­
struction may be the only appropriate method for providing the 
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free public program of education and training to which that 
child is entitled. 

In this regard, we refer you to Attorney General's Opinion 
No. 137 issued on July 6, 1972, which set forth the procedure for 
the assignment of exceptional children to special education pro­
grams under Section 1372 of the School Code. That Opinion 
recognizes, in accordance with the PARC decision, that among 
the alternative programs of education and training required by 
statute to be available, placement in a regular public school 
class is preferable to placement in a special public school class, 
and placement in a special public school class is preferable to 
placement in any other type of program of education and train­
ing. This rationale leads us to conclude that homebound instruc­
tion is the least preferable of the programs of education and 
training administered by the Department of Education, and a 
mentally retarded child should not be assigned to it unless it is 
the program most appropriate to the child's capacity. Further­
more, an assignment to homebound instruction should be re­
evaluated not less than every three months ( 90 days from the 
first date on which the child receives education and training in 
his home) and notice of the re-evaluation and an opportunity 
for a hearing in regard thereto should be accorded to the child's 
parent or guardian as set forth in the Court's Order of June 18, 
1971. 

VI. 

Section VI of this opinion is in response to the request of the 
Amended Consent Agreement for an interpretation of Section 
1375 of the School Code, and your request as to the effect of such 
an interpretation on the determination of which of your depart­
ments is now or will be charged with the responsibility for pro­
viding a free program of public education to all mentally re­
tarded children in Pennsylvania. Section 1375 with regard to the 
exclusion of children from public schools, provides: 

"The State Board of Education shall establish stand­
ards for temporary or permanent exclusion from the 
public school children who are found to be unedu­
cable and untrainable in the public schools. Any child 
who is reported by a person who is certified as a public 
school psychologist as being uneducable and untrain­
able in the public schools, may be reported by the 
Board of School Directors to the Superintendent of pub­
lic Instruction and when approved by him in accor­
dance with the standards of the State Board of Educa­
tion, shall be certified to the Department of Public Wel­
fare as a child who is uneducable and untrainable in 
the public schools. When a child is thus certified the 
p~blic schools shall be relieved of the obligation of' pro­
viding education or training for such child. The De­
partment of Public Welfare shall thereupon arrange 
for the care, training and supervision of such child in a 
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manner not inconsistent with the laws governing men­
tally defective individuals." 
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Because all children are capable of benefiting from a program 
of education and training, Section 1375 means that insofar as 
the Department of Public Welfare must "arrange for the care, 
training, and supervision" of a child certified to it, the Depart­
ment of Public Welfare must provide a program of education 
and training appropriate to the individual capacities of that 
child. This section further means that when it is found, on the 
recommendation of a public school psychologist and upon the 
approval of the local board of school directors and the Secretary 
of Education (as reviewed in the due process hearing contemp­
lated by the Court's Order of June 18, 1971,) that a mentally 
retarded child would benefit more from placement in a program 
of education and training administered by the Department of 
Public Welfare than from any program of education and train­
ing administered by the Department of Education. the child 
should be certified to the Department of Public Welfare for 
timely placement in a program of education and training. 

It is the responsibility of the Secretary of Education to assure 
that every mentally retarded child is placed in a program of 
education and training appropriate to the child's individual cap­
acities. To this end, the Secretary of Education with the co­
operation of the Department of Public Welfare should require 
.reports of annual census and evaluation under Section 1371 ( 2) 
so that he shall be informed as to the identity, condition, and 
educational status of every mentally retarded child within the 
various school districts of the Commonwealth. If it appears that 
the provisions of the School Code relating to the proper educa­
tion and training of mentally retarded children have not been 
complied with, or that the needs of mentally retarded children 
are not being adequately served by programs of education and 
training administered by the Department of Public Welfare, the 
Department of Education should take those steps necessary to 
provide such education and training, as it is authorized to do 
pursuant to Section 1926. 

The Court Order of June 18, 1971, requires notice to the par­
ent or guardian and an opportunity for a hearing with regard to 
the significant change in educational assignment which occurs 
when a child is excluded from programs conducted by the De­
partment of Education and is certified to the Department of Pub­
lic Welfare. With the cooperation of the Department of Edu­
cation, the same notice should be accorded the parents or guard­
ian of a mentally retarded child with regard to any change in 
educational assignment among and between the various pro­
grams of education and training administered by and within 
the Department of Public Welfare. Not less than every two years 
the assignment of any mentally retarded child to a program of 
education and training administered by the Department of Pub-
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lie Welfare should be re-evaluated by the Department of Edu­
cation and upon such re-evaluation, notice and an opportunity 
to be heard should be accorded the parents or guardians of the 
child in accordance with the Court Order of June 18, 1971. 

VII. 

The final section of this opinion deals with paragraph 3 ( v) of 
the amended stipulation in · the PARC case, issued on February 
14, 1972, which provides: 

"There shall be no change in the child's educational 
status without prior notice and the opportunity to be 
heard set forth herein, except that in extraordinary 
circumstances the Director of the Bureau of Special 
Education, upon written request to him by the district 
or intermediate unit setting forth the reasons therefore 
and upon notice to the parent may approve an interim 
change in educational assignment prior to the hearing, 
in which event the hearing will be held as promptly as 
possible after the interim change. The Director shall 
act upon any such request promptly and in any event 
within three ( 3) days of its receipt." 

It has been asked whether this provision is subordinate to 
Section 1318 of the School Code dealing with suspension and 
expulsion of students, as set forth below: 

"Every principal or teacher in charge of a public school 
may temporarily suspend any pupil on account of dis­
obedience or misconduct, and any principal or teacher 
suspending any pupil shall promptly notify the district 
superintendent or secretary of the board of school direc­
tors. The board may, after a proper hearing, suspend 
such child for such time as it may determine, or may 
permanently expel him. Such hearings, suspension, or 
expulsion may be delegated to a duly authorized com­
mittee of the board." 

It must be recognized that the education of mentally retarded 
children will create problems that, in a typical child situation, 
would be governed by Section 1318. However, the suspension of 
a mentally retarded child under the same circumstances might 
amount to a punishment for a ramification of the very disability 
which a public school program of education is attempting to 
remedy. To avoid such a result, we must first conclude that a 
suspension or expulsion pursuant to Section 1318 is a change 
in educational assignment which would, except as provided be­
low, require notice and a due process hearing. 

Acknowledging, however, that a disciplinary problem with a 
mentally retarded child may be so immediate or severe as to re­
quire summary action, the parties in the PARC case agreed to 
the above stipulation. Thus, in those cases wP,ich warrant im-
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mediate action, and after the approval by the Director of the 
Bureau of Special Education, an interim change in the edu­
cational assignment of a mentally retarded child, in the form of 
suspension or expulsion, may be made pursuant to Section 1318, 
so long as there is a hearing as promptly as possible after the 
interim change. 

We have rendered this opinion relevant to the PARC case 
with the hope of implementing both the letter and the spirit of 
the Amended Stipulation and Consent Agreement. I would like 
to take this opportunity to again commend both of you for your 
efforts to improve the lives of mentally retarded children in the 
Commonwealth of Pennsylvania. 

Very truly yours, 
LARRY B. SELKOWITZ 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 36 

D epart ment fJf Proverty and Supp l ies----I'u.rchases- Printed f orms-Srotion­
ery and bnsiness cards-The A dm i nistrat ive Co<!e. 

1. Section 2406 of the Administrative Cede (71 P .S. §636) was not intended 
to apply to the purchase of such ite1~·1s as printed forms, pr inted station­
ery, and business cards; such items should be purchased by the Depart­
ment of Proper ty and Supplies in c-.ccordance with the p:-ocedure estab­
lished in Section 2409 ( 71 P .S . §639) . 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 

Dear Secretary Hilton: 

Harrisburg, Pa. 
April 27, 1973 

This will acknowledge r eceipt of your letter of March 30, 
1973, wherein you have asked us for a determination of which 
section of The Administrative Code is applicable to the purchase 
of printed forms, printed stationery and business cards: Section 
2406 ( 71 P .S. §636) or Section 2409 ( 71 P.S. §639 ). It is our 
opinion and you are accordingly advised, that Section 2409 is 
the applicable section. 

You have advised us that historically the Department of Prop­
erty and Supplies has interpreted .section. ~4~9 to applY: to all 
printed matter including the above items .. Th1.s mterpretat10n has 
developed as a direct result of the cons?hd.at10n o~ allyurchases 
of printing items in the Bureau of Pubhcat10ns which is no long-
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er in existence. You have further advised, however, that the De­
partment has not been able to establish scheduled contracts on 
these items nor has the Department been able to delegate small­
dollar purchasing authority which, in turn, has created exces­
sive and uneconomic workloads in the Bureau of Purchases and 
has caused significant delays in procuring such items. 

Section 2409 provides in part: 
"The Department of Property and Supplies shall notify 
the Governor, the several administrative departments, 
the independent administrative, departmental adminis­
trative, and advisory boards and commissions, the chief 
clerks of the Senate and House of Representatives, and 
the proper officers of the judicial department, respect­
ively, to furnish, at such times as the Department of 
Property and Supplies may require, lists of all equip­
ment, furniture and furnishings, stationery, supplies, 
repairs, alterations, improvements, fuel, and all other 
articles that may be needed by their respective depart­
ments, boards, or commissions, or the Senate, or the 
House of Representatives, for such periods as the De­
partment of Property and Supplies shall prescribe, .. . " 

You have suggested that since Section 2406 makes repeated 
reference to such items as "publications", "printing and bind­
ing", and "laws, journals and department reports", and since 
Section 2409 specifically mentions "stationery" and "supplies" as 
separate and distinct from "paper", it is your view that printed 
stationery items should be pt'oc11red under Section 2409 and 
Section 2406 should be applicable only to published books, 
laws, public documents and reports. 

As you have indicated, the difference between sections 2406 
and 2409 is that Section 2409 would permit the Department to 
establish scheduled contracts for printed forms, printed station­
ery and business cards which it cannot do with respect to printed 
items covered under Section 2406. 

After a careful review of both sections 2406 and 2409 of The 
Administrative Code, it is our opinion, that Section 2406 was 
not intended to apply to such items as printed forms. printed 
stationery and business cards, and that such items should be 
purchased by the Department of Property and Supplies in accor­
dance with the procedures established in Section 2409. 

Very truly yours. 

W. W. A N DERSON 

Deputy Attorney General 
ISRAEL PACKEL 

Attorney General 
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OFFICIAL OPINION No. 37 

Act 183 of 1_968-Department of Military Affairs-Adjutant General-Viet­
nam Conflict Veteran's Compensation Act, 51 P .S. §459.1 et seq. 

1. The Vietnam Conflict Veterans' Compensation Act, 51 P.S. §459.10 gives 
the AdJutant General final and conclusive authority for determining the 
amount of benefits eligible veterans are entitled to receive under the Act 
for purposes of computing and ascertaining the amount of service. 

2. The Adjutant General has no duty to recover funds paid out under the 
Vietnam Conflict Veterans' Compensation Act where such payments were 
made in accordance with the Adjutant General's computation of time of 
eligible service under 51 P.S. §459.10. 

Major General Harry J. Mier, Jr. 
Adjutant General 
Department of Military Affairs 
Annville, Pennsylvania 

Dear General Mier : 

Harrisburg, Pa. 
April 27, 1973 

Your letter of April 23, 1973, requests an opinion as to the 
collection of overpayments of the Vietnam bonus. Materials sup­
plied to this office indicate probable overpayments in 1969 to 953 
veterans of approximately $127,000 of which about $50,000 has 
been recouped, and subsequent overpayments in 1969 to 183 
veterans of approximately $17,775 of which there has been no 
recoupment. The great bulk of the overpayments was in amounts 
not in excess of $100. 

The overpayments were not due to the fault of the veterans. 
Mistakes arose, prior to your Administration, in the administra­
tive construction and application of the allowances of $25 per 
month for "active service in Vietnam theatre of operations as 
defined for the award of the Vietnam Service Medal." Act of 
July 18, 19-68 No. 183, Section 3, 51 P.S. §459.3. 

The general rule of law is that payments made under mistake 
of fact or law are recoverable, Restatement, Restituton §§20, 49. 
However, Section 10 of the aforesaid Act, 51 P .S. §459.10, pro­
vides : 

"Immediately upon passage of this act, the Adjutant 
General shall ascertain the individuals who are vet­
erans as defined in section 2 and as to each veteran, 
the number of months of service as defined in section 
3 for which he or she is entitled to receive compen­
sation and his decisions shall be final and not subject 
to review by any court or by any other officer." (Em­
phasis supplied. ) 

Thus the General Assembly has declared that decisions of your 
pred~cessor were final and not subject to review "by any other 
officer." Although the Constitution provides that there shall be 
a right of appeal, Article V, Section 1, it does not bar the Gen­
eral Assembly from providing that administrative determin-
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ations shall be binding upon the Administrati<?n: The_ constitu­
tional guarantee of the right to appeal an admm1strative deter­
mination is to give members of the public the right to try to set 
aside an administrative determination. Here, the issue is whet­
her a subsequent officer can try to avoid a determination by his 
predecessor. In this situation, the Legislature has spoken and 
has prohibited any such effort. 

Accordingly, you are hereby informed that you have no duty 
to try to recover any overpayment made by the prior Adjutant 
General. 

Sincerely yours, 
ISRAEL PACKEL 
Attorney General 

OFFICIAL OPINION No. 38 

Department of Proper ty and 8uppl ies-Pennsyl~·un ·! a Constitution-The 
Administrativ e Codc- il.lax i nrnin pr i ces- Purcha[;es 

l. The Department of Property and Supplies is r equir-::d by Section 2409 of 
the Administrative Code ( 71 P .S. § 639 ) to set maximum prices for items 
purchased u ncler schedule. 

2. Rules and regulations may be promulgated by the Department to pro­
vide an interpretation of what is a proper maximum price and which 
will r elieve much of the burden tha t the Department is now experienc­
ing. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Harrisburg, Pa. 
May 8, 1973 

This will acknowledge receipt of your letter of March 30, 
1973, wherein you have r equested a formal opinion interpreting 
Section 2409 of The Administrative Code ( 71 P.S. §639) insofar 
as it requires the setting of maximum prices for items purchased 
under schedule. 

You have indicated that the setting of maximum prices is not 
practicable for any purchases under schedule for the following 
reasons : 

"l. Where maximum price is set close to or below 
market price, vendors may be unwilling to meet the 
maximum price set in the proposal. Where no vendors 
are willing to bid at or below the maximum price, the 
Department is forced to raise its maximum price sub­
stantially above market price, readvertise and rebid the 
item. Therefore, setting maximum prices near or below 
market price is impracticable . 
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"2. Where (as is the current practice) maximum prices 
are set substantially above market prices, the Depart­
ment runs the risk if encouraging bids at the inflated 
price (especially, but not exclusively, in the case of one 
source items).* Furthermore, an inflated maximum 
price has no meaning in a competitive bidding environ­
ment. For these reasons, setting arbitrarily high m ax­
imum prices is also impracticable." 
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You have also pointed out that the Secretary of Property and 
Supplies has the right to reject any and all bids when deemed 
in the best interest of the Commonwealth and that the elimina­
tion of maximum prices would place no obligat ion on the Com­
monwealth to accept unrealistic prices. 

In addition you have observed that the old constitutional re­
quirement for maximum prices has been deleted from the pres­
ent Constitution. 

Before the Pennsylvania Constitution was completely revised 
and amended in 1967 the following provision was contained in 
Article III, Section 12: 

"All stationery, printing, paper and fuel used in the 
legislative and other departments of government shall 
be furnished, and the printing, binding and distributing 
of the laws, journals, department reports, and all other 
printing and binding, and the r epairing and furnishing 
the halls and rooms used for the meeting of the General 
Assembly and its committees, shall be performed under 
contract to be given to the lowest r esponsible bidder be­
low such maximum price and under such regulations 
as shall be prescribed by law; no member or officer of 
any department of the government shall be in any way 
interested in such contracts, and all such contracts shall 
be subject to the approval of the Governor, Auditor 
General and State Treasurer." (Emphasis supplied. ) 

This section was r epealed in 1967 and was replaced by the 
following provision which is now contained in Article III, Sec­
tion 22: 

"The General Assembly shall maintain by law a system 
of competitive bidding under which all purchases of 
materials, printing, supplies or other personal property 
used by the Government of this Commonwealth shall 
so far as pract icable be mad.e. The law shall provide 
that no officer or employe of the Commonwealth shall 
be in any way interested in any purchase made by the 
Commonwealt h under contract or otherwise." 

It is noted that the present Constitution does not contain any 
reference to maximum prices. 

* Of course, one sou rce items are purchased through negotiation . 
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However Section 2409 has not been repealed and is must be 
interpreted' in accordance with the ordinary rules of statutory 
construction. The fact that it was originally enacted to imple­
ment a constitutional provision which has since been repealed 
does not in any way affect it. 

The second paragraph of Section 2409 reads as follows: 
"Upon receipt of such lists, the Department of Proper­
ty and Supplies shall, as far as practicable, consolidate 
and classify the,articles named therein, taking care that 
there shall be full descriptions given, with make and 
number of goods when possible, and proper maximum 
price fixed, and shall prepare annual, semiannual, or 
quarterly schedules threrof, as deemed for the best in­
terest of the Commonwealth. Whenever deemed neces­
sary, it shall have plans, designs, and specifications pre­
pared of any equipment, furniture or furnishings, re­
pairs, alterations and improvements, paying for the 
preparation of the same out of the funds appropriated 
to the department." (Emphasis supplied. ) 

You have suggested that the language of that paragraph re­
quires maximum prices to be fixed as far as practicable. How­
ever, such a construction of the paragraph cannot be justified. 
An ordinary reading of the paragraph discloses that the words 
"as far as practicable" modify the phrase "consolidate and class­
ify the articles named therein" and that the phrase "taking care" 
is intended to modify the phrase "and proper maximum price 
fixed." When the words of a statute are clear and free from am­
biguity, the letter of it is not to be disregarded. See Statutory 
Construction Act of 197 2, Section 1921 ( b) . It seems obvious that 
a department purchasinl! so many different items for so many 
different agencies of the Commonwealth Government may have 
difficulty in consolidating and classifying all of the articles in 
the schedules and should be given the discretion not to do so 
where it is not practicable. On the other hand, the Department 
is certainly able to fix a proper maximum price with regard to 
each article as it has been doing in the past. While the factors 
that you have mentioned may make the setting of maximum 
prices impracticable, the language of Section 2409, as we have 
indicated, does not allow for the elimination of maximum prices 
for practical or any other reasons. 

However, the phrase "proper maximum prices" leaves room 
for an interpretation as to what is proper. Rules and regulations 
may be promulgated by your Department which will provide 
an interpretation and which will relieve much of the burden 
that the Department is now experiencing. It has been suggested 
that the maximum price could be based upon a certain percent­
age of the lowest bid for the same items during the previous 
year, such as 125% or 150 %, and that the maximum prices 
could be eliminated from the invitation to bid by having Ian-
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~age in the invitation to bid which notifies the bidders that in­
formation concerning maximum prices is available upon request 
made to the Department. It is our opinion that a valid regulation 
could be written which would contain such provisions and it is 
suggested that the matter be handled in that way. 

Very truly yours, 
W. W. A N DERSON 
Deputy A t torney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 39 

·School Code-School directors-D ocurnentation of expenditur es. 
1. Documentation of expen ditures is r equired under Section 516 of the 

Public School Code of 1949, P.L. 30, as amended ( 24 P.S. §5-516.1 ) . 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger : 

Harrisburg, Pa. 
May 25, 1973 

It has come to our attention that there is some confusion in 
many of our school districts with respect to the meaning and 
proper implementation of §§516, 516.l of the Public School Code 
of 1949, P .L. 30, as amended (24 P.S. §§5-516, 5-516.1). 

Those sections provide: 
"§5-516. State convention or association; delegates; ex­
penses; membership 

"The board of school directors or the board of public 
education of any school district may appoint one or 
more of its member s, its non-member secretary, if any, 
and its solicitor, if any, as delegates to any State con­
vention or association of school directors, held within 
the Commonwealth. It shall be the duty of such dele­
gates to attend the meetings of such convention or as­
sociation, and each delegate so attending shall be re­
imbursed for travel, travel insurance, lodging, meals, 
registration fees and other incidental expenses neces­
sarily incurred . Any such board may become a member 
of the Pennsylvania School Boards Association, Inc., 
and may pay, out of the school funds of the distr ict, any 
membership dues which may be assessed by the associa­
tion at any State convention of school directors to de­
fray the necessar y expenses of maintaining the associa-
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tion and of holding the convention. Such expenses shall 
be paid by the treasurer of the school district, in the 
usual manner, out of the school funds of the district, 
upon the presentation of an itemized, verified state­
ment of such expenses." (Emphasis added.) 

"5-516.1 Expenses for attendance at meetings of edu­
cational or financial advantage to district 

"When, in the opinion of the board of school directors 
or of the board of public education, attendance of one 
or more of its members and of its non-member secre­
tary, if any, and of its solicitor, if any, at any meeting 
held within the Commonwealth (other than annual 
State conventions of school directors and conventions 
and m eetings called by the executive director of an in­
termediate unit) or the attendance of one or more of its 
members and of its non-member secretary, if any, and 
of its solicitor, if any, at the annual convention of the 
National School Boards Association or any other edu­
cational convention will be of educational or financial 
advantage to the district, it may authorize the attend­
ance of any of such persons at such m eeting within the 
Commonwealth and at the annual convention of the 
National School Boards Association or any other edu­
cational convention, wherever held, not exceeding two 
meetings in any one school year. Each person so autho­
rized to attend and attending shall be reimbursed for 
all expenses actually and n ecessarily incurred in going 
to, attending and returning from the place of such meet­
ing, including travel, travel insurance, lodging, meals, 
r egistration fees and other incidental expenses neces­
sarily incurred, but not exceeding twenty-five dollars 
( $25) per day for lodging and meals. Actual travel ex­
penses shall be allowed with mileage for travel by car 
at the rate of ten cents ( $.10) for each mile in going to 
and returning from each meeting. S uch expenses shall 
be paid by the treasurer of the school district in the 
usual manner out of the funds of the district, upon pre­
sentation of an itemized, verified statement of such ex­
penses: Provided, That advanced payments may be 
made by the proper officers of the district upon presen­
tation of estimated expenses to be incurred. to be follow­
ed by a final itemized, verified statement of such ·expen­
ses actually incurred upon return from such conven­
tions, and a r efund be made to the district of such funds 
r emaining or an additional payment to be m ade to meet 
the verified expenses actually incurred. (Emphasis add­
ed.) 

"Each member of an intermediate unit board of direc­
tors shall be reimbursed by the intermediate unit for 
all expenses actually and necessarily incurred in attend-
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ing meetings, conventions and other functions of and on 
behalf of the intermediate unit." 
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Specifically, in some school districts the words "upon the 
presentation of an itemized, verified statement of such expenses" 
have not been construed to mean that documentation of such ex­
penses is required, but merely a list of expenditures must be sub­
mitted. 

Please be advised that it is our opinion that the above-quoted 
sections of the School Code do require documentation of ex­
penditures and that the "verification" called for by the statute 
should be supplied by such things as receipted hotel bills, copies 
of bus, taxi, airplane tickets and the like, turnpike or parking 
lot receipts, or affidavits where other verification is not readily 
available. We note that is standard procedure for verification of 
expenses and we have no reason to beleive that the Legislature 
intended anything less in the above-quoted sections of the School 
Code. See Rules and Regulations Governing the Preparation and 
Submission of Travel and Subsistence Accounts Payable From 
Commonwealth Funds, Executive Board, March 26, 1969, as a­
mended. 

Sincerely yours, 
MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 40 

Article VIII, §11 of the Pennsylvania Constit1ltion-Adrninistrative Code 
§2003(b), 71 P.S. §513(b)-Adrninistrative Code 507(c) (3), 71 P.S. §187(c) 
(3)-Motor License Fund. 

1. The Department of Transportation has the statutory authority to lease 
an aircraft in conjunction with the performance of its highway construc­
tion and maintenance functions and the Department, under Articl VIII, 
§ 11 of the Pennsylvania Constitution, can expend Motor License Fund 
monies as part of the "cost and expenses incident thereto" in perfor­
mance of such function . 

2. The Department may incidentally allow its own personnel or other de­
partments to use the aircraft on non-highway matters so long as the De­
partment charges a fair market rental value of such use in order to 
reduce the charge to the Motor License Fund. 

Honorable Jacob G. Kassab 
Secretary 

Harrisburg, Pa. 
June 1, 1973 

Department of Transportation 
Harrisburg, Pennsylvania 
Dear Secretary Kassab: 

Receipt is acknowledged of your request for our op~nion re­
garding the authority of your Department to lease an aucraft to 
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perform its statutory duties of constructing, re~onstructin~, 
maintaining and repairing public highways and proJects and air 
navigation facilities. It is our opinion and you ~re hereby ad­
vised that the Department has statutory authority to lease an 
aircraft in conjunction with the performance of the aforemen­
tioned duties and that the Department, under Article VIII, §11 
of the Pennsylvania Constitution, can expend Motor License 
Fund monies as part of the "cost and expenses incident there­
to" in performance of such functions. 

The Department of Transportation intends to lease an air­
craft for the use of Department officials and employees engaged 
in State highway work in order to expedite and more efficiently 
carry out the work of the Department as it relates to highway 
construction and maintenance. Bids for the lease of the aircraft 
have been solicited from three companies engaged in this bus­
iness. The bid has not yet been awarded pending this request 
for legal advice in order that all requisite statutory and con­
stitutional provisions have been followed. The Department also 
advises that there will be time when the leased aircraft will not 
be needed for the use of officials or employees on highway bus­
iness. In order to mitigate the rental costs to the Motor License 
Fund, the Department proposes to permit its use for non-high­
way purposes by officials or employees of the Department and 
charge the organizational budget of such official or employee the 
fair rental value thereof. Furthermore, if the plane is not needed 
by Department employees for highway business or for other pur­
poses connected with the business of the Department, the De­
partment suggests that it might be used by other departments 
charging them the fair market rental value for such use. 

Section 2003 (b) of the Administrative Code, 71 P.S. §513 (b) 
expressly authorizes the Department of Transportation to pur­
chase aircraft " .... to expedite and more efficiently to carry out 
the work of the department .... " Furthermore, Section 507 ( c) 
(3) of the Administrative Code, 71 P.S. §187(c) (3) enables the 
Department to "[r]ent machinery and other equipment and de­
vices .. . " for the purpose of performing its statutory function. 
Given the general understanding that the terms "machinery" 
and "equipment" includes vehicles used for transportation [See, 
Franz v. Sun Indemnity Co. of N.Y., 7 So. 2d 636, 641, 644 (La. 
App. 1942); Dependent School District No. 13 v. Williamson, 325 
P 2d 1045 ( Okl. 1958); I.C.C. v. Mitchell Bros. Truck Lines, 250 
F. Supp. 636, 638 (D. Ore. 1966); Dorsett v. State Dept. of High­
ways, 144 Okl. 33, 289 P 298, 302 ( 1930)] it is our conclusion 
that Sections 507 ( c) ( 3) and 2003 ( b) of 'the Administhrative 
Code, 71 P.S. § § 187 ( c) ( 3) and 513 ( b) authorize the Department 
of Transportation to rent aircraft for the purpose of carrying 
out its statutory function. 

With reference to the usage of monies out of the Motor Li­
cense Fund in order to defray the cost of rental, it is noted that 
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such monies will be expended for use of the aircraft by the De­
partment only in conjunction with the construction, reconstruc­
tion, maintenance and repair of and safety on public highways, 
bridges and air navigation facilities. In view of this limitation, 
it is our conclusion that this expenditure of Motor License Fund 
monies is constitutionally appropriate as " ... costs and expenses 
incident thereto ... " within the meaning of Article VIII, Section 
11 of the Pennsylvania Constitution. 

The only remaining question is whether or not the Depart­
ment can permit the usage of the aircraft by its own personnel 
for non-highway maintenance purposes and other administrative 
departments, boards and commissions where such bodies reim­
bures the Department at the fair market rental value with the 
money being returned to the Motor License Fund. Just as the 
Department has authority to rent an airplane under Section 507 
(c) (3) of the Administrative Code, 71 P.S. §187(c) (3), so also 
other administrative bodies may rent the usage of the aircraft 
from the Department. Furthermore, the departments " . .. shall, 
as far as practical, cooperate with each other in the use of .. . 
equipment." Section 501 of the Administrative Code, 71 P.S. 
§181. Since the Department has the power to lease the aircraft 
for highway purposes, it has the incidental power to reduce its 
ultimate costs by receiving compensation for the use of the air­
craft for other Commonwealth purposes. 

In summation, it is concluded that 1) the Department may 
lease an aircraft from the lowest responsible bidder ; 2) the De­
partment may expend Motor License Funds for leasing an air­
craft which is used by its employees in conjunction with high­
way construction and m aintenance; and 3) the Department may 
incidentally allow its own personnel or other departments to use 
the aircraft on non-highway matters so long as the Department 
charges a fair market rental value of such use in order to reduce 
the charge to the Motor License Fund. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 41 

State Athletic Commission- F emale boxers and w r est lers-Equal Righ t s 
Aniendnient 

1. Section 310 of the State Athletic Code, 4 P .S. §30.310, which bars females 
from being licensed as boxers or wrestlers, has been repealed by Article I, 
Section 27 of the Pennsylvania Const itution providing that equality of 
rights under the law shall not be denied or a bridged in the Common­
wealth because of the sex of the individual. 
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Harrisburg, Pa. 
June 8, 1973 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 
Dear Secretary Tucker: 

You have requested our opinion with respec~ to the apparent 
conflict between Section 310 of the Pennsylvama Athletic Code, 
Act of August 31, 1955, P.L. 531, 4 P.S. §30.310 and the Pennsyl­
vania Equal Rights Amendment, Pa. Const., Art. I, §27. It is our 
belief that this statute is unconstitutional and you are hereby ad­
vised not to enforce it. 

Section 310 of the Athletic Code, 4 P.S. §30.310 states: 
"No female shall be licensed as a boxer or wrestler." 

Article I, §27 of the Pennsylvania Constitution, which was 
adopted on May 18, 1971, provides: 

"Equality of rights under the law shall not be denied 
or abridged in the Commonwealth of Pennsylvania be­
cause of the sex of the individual."1 

Unfortunately, there is no legislative history to the amend­
ment to guide us in determining the Legislature's intent in pass· 
ing this amendment.2 We note, however, that the Federal Equal 
Rights Amendment was ratified by both Houses of the Legis­
lature by overwhelming majorities.3 

The Federal Amendment reads in pertinent part: 
"Section I. Equality of rights under the law shall not be 
denied or abridged by the United States or by any State 
on account of sex." 

Since the wording of this amendment is virtually identical to 
the Commonwealth's amendment, we turn to the legislative his-

1. This amendment is self-executing. See generally, Erd.m.an v. Mitchell, 207 
Pa. 79, 56 A. 327 (1903), holding to be self-executing Section 25 of Art· 
icle I, a section more general and far-reaching than Section 27. See also 
Corso v. Corso, 120 P .L.J. 183 (1972); Com.monwealth v . National Gettys· 
bu.rg Battlefield. Tower, I nc. , 8 Pa. Commonwealth Ct. 231 ( 1973 ). 

2. For the few instances in which the State Courts have faced the question 
of the construction of this amendment see Corso v . Corso, 120 P.L.J. 183 
(1972); Kehl v. Kehl, 120 P .L .J. 296 (1972) ; H opkins v. Blanco, et al., 
224 Pa. Superior Ct. 116 (1973). See also 1971 Opinions of the Attorne11 
General of Pennsylvania, Nos. 69 and 71; Opinion No. 150, 2 Pa. Bulletin 
1916 (1972). 

See also Frontiero v . Richardson, 411 U.S. 677 (1973) holding as in· 
herently suspect statutory classifications based on sex. In a concurring 
opinion Justice Powell stated that "The Equal Rights Amendment, which 
if adopted will r esolve the subtance of this precise question . .. . " 411 
U.S. at 692. Thus it is apparent that enactment of t he ERA involves at 
the minimum, the strictest test of judicial scrut iny . · · 

3. The House of Representatives ratified the amendment by a vote of 179·2 
on May 2, 1972, and the Senate by a vote of 43-3 on September 20, 1972. 
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tory of the Federal Amendment in the United States Congress 
for some explanation of the meaning of both amendments. 

Senate Report No. 92-689, 92nd Congress, Second Session, sub­
mitted for the majority of the Committee by Senator Birch 
Bayh, discusses in some detail the intended effect of the Federal 
Equal Rights Amendment: 

"The general principles on which the Equal Rights 
Amendment rests are simple and well understood. Es­
sentially, the Amendment requires that the Federal 
Government and all state and local governments treat 
each person, male and female, as an individual. 
"The Equal Rights Amendment ... embodies a moral 
value judgment that a legal right or obligation should 
not depend upon sex but upon other factors .... This 
judgment is rooted in the basic concern of society with 
the individual to develop his own potentiality. 
" ... The circumstance, that in our present society mem­
bers of one sex are more likely to be engaged in a par­
ticular type of activity than members of the other sex, 
does not authorize the Government to fix legal rights 
or obligations on the basis of membership in one sex. 
The law may operate by grouping individuals in terms 
of existing characteristics or functions, but not through 
a vast over-classification by sex." 

It is also apparent from a review of the extensive testimony 
before the Senate Judiciary Committee that most individuals 
who testified acknowledged that most statutory restraints on 
women were both archaic and unnecessary.4 

One of those who testified was Professor Thomas I. Emerson 
who outlined the conceptual framework of equal rights as a con­
stitutional theory. He declared: 

"The basic premise of the Equal Rights Amendment is 
that sex should not be a factor in determining the legal 
rights of women, or of men .... Sex is an inadmissible 
category by which to determine the right to a minimum 
wage, the custody of children, the obligation to refrain 
from taking the life of another, and so on .... The fun­
damental legal principle underlying the Equal Rights 
Amendment, then, is that the law must deal with the 
individual attributes of a particular person, not with a 
vast over-classification based upon the irrelevant fac­
tors of sex. "5 

In sum, it is Emerson's position that, "So long as the law deals 
only with a characteristic found in all (or some) women but no 

4. See H earings on S.J. R es. 61 #8.J. 231 B efor e The Senate Gomm. on The 
Judiciary, 91st Cong., Second Session (1970) . 

5. 116 Con g. Rec. § 17646 (daily ed. Oct. 9, 1970) . 
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men or in all (or some) men, but no women, it does not ignore 
indi~idual characteristics found in both sexes in favor of an 
average based on one sex. "6 

Turning to the State Athletic Commission, we note that there 
are sufficient standards to guide this body in issuing licenses to 
boxers or wrestlers, irrespective of sex. 4 P.S. §30.311 requires 
all applicants to establish that they are: 

" (a) of good moral character; (b) of good reputation; 
(c) physically fit and mentally sound; (d) skilled in 
[his] profession; ( e) of requisite age and experience; 
and (f) not addicted to the intemporate use of alcohol 
or to the use of narcotic drugs." 

Coupled with this provision, are additional powers given to the 
Commission to regulate the conduct of matches or exhibitions, 
the age of participants and spectators, and the weights, classes, 
and rules of each sport. 7 There is also a provision of the Code 
requiring a physician to be in attendance at every boxing or 
wrestling contest.8 

Thus, a summary review of the legislation regulating profes­
sional and amateur boxing and wrestling indicates that there are 
adequate safeguards to protect the safety and well-being of all 
licensees. The proposition that Section 310 of the State Athletic 
Code was intended to protect women is, accordingly, not a viable 
one. 

Apart from the above considerations of this question, we also 
recognize the increased sensitivity of our society to sexual dis­
crimination and the debunking of myths concerning feminine 
physical capabilities and moral sensitivities. To illustrate, in 
Pittsburgh Press Employment Advertising Discrimination Ap­
peal, 4 Pa. Commonwealth Ct., 448, 462 ( 1972) the Court wrote 
in pertinent part: 

"To anyone who ever viewed women participants in a 
roller derby, the argument that all women are the weak­
er sex, desirous of only the more genteel work, carries 
little weight. The success of women jockeys is further 
evidence of which we can take notice. It is no longer 
possible to state that all women desire, or have an "in­
terest" in, any one type of classification of work. Some 
women have the desire, ability, and stamina to do any 
work that men can do." 

Apparently, it was upon the earlier perceptions of a women's 
role in society that Section 310 of the Athletic Code was enact-

6. Brown, Emerson, Falk & Freedman, The Equal Rightg Arnendment: A 
Const i tu tional Basis for Equal Rights fo r Wornen, 80 Yale L.J. 871, 893 
(1971). 

7. See generally 4 P .S. § §30.201- 30.213; 4 P .S. §§30.250-30.256. 
8. 4 P .S. §30.204. 
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ed. While there is no available legislative history for this Sec­
tion, the rationale for it as deduced from judicial interpretations 
of similarly constructed statutes, would be to protect the health 
and safety of women who, as the "weaker sex", might be more 
readily injured than men participating in this same type of con­
tact sport. Modern medical science, however, has disproved this 
fiction of feminine weakness and shown that women are no more 
likely than men to be injured while wrestling or boxing. The 
Chairman of the Commission on Athletic Medicine for the Com­
mission of Athletic Medicine of the Pennsylvania Medical So­
ciety has written: 

" ... There is no physiological reason why women can­
not or should not participate in contact sports, I would 
assume that laws barring women from certain pursuits 
were not based on existing medical evidence, but rather 
were based on society's perception of male and female 
roles .... "9 

In view of the foregoing, it is our opinion, and you are accord­
ingly advised, that Section 310 of the State Athletic Code has 
been repealed by Art. I, §27 of the Pennsylvania Constitution 
so that females may be licensed as boxers and wrestlers in the 
Commonwealth. 

Sincerely, 
Enw ARD I. STECKEL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 42 

Civi l Service-"Buniping" rights of furloughed civil service crnp loyes 

1. Section 802 of the Civil Service Act, 71 P.S. §741.802 does not provide 
"bumping" rights to furloughed employes. 

2. Section 802 provides a furloughed employe with a right of return to a 
previously held vacant position or to any vacant position in t he same 
or lower grade if he or she m eets the minimum qualifications for the 
position. 

3. If a furloughed employe cannot, upon furlough, exercise a right of r e­
turn, he or she then has a one-year preference for r e-employm ent in 
the same class of position in the agency in which he or she formerly 
worked. 

4. In addition to a preference, a furloughed employe who cannot, upon fur­
lough, exercise a right of retu rn, is eligible for appointment to a position 
of a similar class in other agencies. 

9. See attached letter from William C. Grasley, Ivl.D. to Barton Isenberg, 
Deputy Attorney General, J uly 13, 1972, on file in Pennsylvania Depart­
ment of Justice. 
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Harrisburg, Pa. 
June 15, 1973 

Honorable Paul J. Smith 
Secretary 
Department of Labor and Industry 
Harrisburg, Pennsylvania 
Dear Secretary Smith: 

You have asked whether Section 802 of the Civil Service Act 
of 1941, August 5, P.L. 752 Art. VIII, as amended, §802 (71 P.S. 
§741.802) provides for "bumping" rights for employes who have 
been furloughed because of a reduction in the work force of a 
classified service. "Bumping" is the right of an employe to dis­
lodge employes of a lower civil service status and assume the 
position of the dislodged employe. 

The relevant portion of Section 802 reads as follows: 

"A furloughed employe shall have the right of return 
to any class and civil service status which he previously 
held, provided such class is contained in the current 
classification plan of the agency; or to any class and 
civil service status in the same or lower grade, provid­
ed that he meets the minimum qualifications given in 
the classification plan of the agency. [Provided that in 
both instances there is a vacancy with the same appoint­
ing authority.] The appointing authority shall promptly 
report to the director the names of employes furlough­
ed, together with the date the furlough of each is ef­
fective and the character of his service. Under the rules 
a regular employe furloughed shall for a period of one 
year be given preference for re-employment in the same 
class of position in the department from which he was 
furloughed and shall be eligible for appointment to a 
position of a similar class in other agencies under this 
act, provided that in case of a promotion of another em­
ploye such preference shall not be effective if it neces­
sitates furloughing such other employe." As amended 
1963, Aug. 27, P.L. 1257, §18. 

Since 1951, when the bracketed words were removed by the 
Legislature (Act No. 428, September 29, 1951, P.L. 1636), the 
Civil Service Commission has never interpreted the above stat­
ute to include "bumping." Since that time, the Legislature has 
had an opportunity to amend the Civil Service Act and has not 
seen fit to clarify the present language so as to provide for 
"bumping."! In light of the fact that the introduction of "bump­
ing" into the furlough procedure of the Civil Service Commis-

1. It should be noted also that the title to Act 428 in no way suggests that 
"bumping" was to be authorized. It would appear that such a significant 
change would have been included in the title if the Legislature had, in 
fact, intended to a uthorize "bumping." 
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sion would have dramatic consequences, dislocating large num­
bers of otherwise unaffected persons, it is our opinion that no 
such procedure should be deduced from the statute if the words 
do not clearly provide for such a procedure. As we analyze the 
statute below, we do not think the words clearly so provide: 

I. Under our analysis, the statute provides a furloughed em­
ploye with a right to return to a class or status previously held 
by him provided the formerly held position still exists. In ad­
dition, the furloughed employe has a right to return to any 
class or status in the same or lower grade provided he meets the 
minimum qualifications for the position. The right of return can 
be exercised only at the time of furlough. If there are no vac­
ancies available at that point in time the right of return cannot 
be exercised and it is forever lost. The furloughed employe 
must then look to the other sections of this statute for alter­
native placement. 

The effect of the 1951 deletion, referred to above, was to pro­
vide for greater access by furloughed employes to vacant po­
sitions in agencies other than the one from which he was fur­
loughed, not to eliminate the need that there be a vacancy in 
whatever position he might be placed. The statute, as we con­
strue it, now provides for a right of return to the same or lower 
classification as described above, in the classified service any­
where in state government. 

Example: If an Administrative Assistant IV is furloughed, 
and he or she was formerly a Steno III, then he or she may re­
turn to any existing vacant Steno III position in the furloughing 
agency or any other agency. In addition, the furloughed Ad­
ministrative Assistant IV can return to a vacant Administrative 
Assistant III, II or I position in the furloughing agency or in 
another agency. Furthermore, the furloughed Administrative 
Assistant IV can move to any vacant Clerk III, II or I positions 
in the furloughing agency or any agency because he or she will 
meet the minimum qualifications for the position. 

II. If a furloughed employe is unable to exercise his right to 
return he shall be given a one-year preference for the same 
class of position in the department from which he was furlough­
ed. A preference is the right to be selected for a position from 
among several applicants of equal qualification. The preference 
given by the statute is inoperative if its application would ne­
cessitate the furloughing of another employe who is being pro­
moted to the vacancy. 

Example: If a Steno IV is furloughed and at the time of fur­
lough there is no vacancy in a position of the same or lower 
grade or in a position he has previously held, he cannot exercise 
his right to return. Hence, at any time subsequent to his fur­
lough should a vacancy occur, he has the right to apply for any 
vacant Steno IV, III, II or I position in the agency from which 
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he was furloughed. If he is equally qualified with th~ ?ther. ap­
plicants, he will be granted a preference and tl~e pos1t10n g.r':'en 
to him. The furloughed employe would not be given the pos1t10n 
if a current employe faces furlough if he does not get the pro­
motion to the vacant Steno position. 

III. The statute further provides that a furloughed employe 
is eligible for appointment to a similar class in other agencies. 
Eligible for appointment means that the furloughed employe 
has the right to be considered along with all other applicants 
for a position, without taking the civil service examination for 
the similar position. 

Example: A furloughed Steno IV can apply for a Steno IV, 
III, II or I position in other agencies and have his name placed 
automatically on the eligibility list with all other applicants. 

Accordingly, we are directing the Civil Service Commission, 
by copy of this opinion, to promulgate appropriate regulations 
so as to provide for furlough rights under Section 802 of the 
Civil Service Act in accordance with the analysis contained a­
bove. 

Very truly yours, 
H. MARSHALL JARRETT 
Deputy A t torney General 
ISRAEL PACKEL 
Attorney General 

OFFICIAL OPINION No. 43 

Unempl oyment Compensat ion Law- Sect i on 1001- R edev elopment authorit ies 
-Ernployes cover ed 

1. For the purpose of the Unemployment Compensation Law, Act of Septem· 
ber 27, 1971 (No. 108) ( 43 P.S. §891, et seq.), a redevelopment authority 
is a State a gency. 

2. As employes of a State agency, r edevelopment authority employes are 
provided with coverage under Section 1001 of the Unemployment Com· 
pensation Law. 

Honorable Paul J. Smith 
Secretary 
Department of Labor and Industry 
Harrisburg, Pennsylvania 
Dear Secretary Smith : 

Harrisburg, Pa. 
June 15, 1973 

You have requested an opinion as to whether employes of re­
development authorities may be deemed State employes, and 
receive unemployment coverage, under amendments to the Un­
employment Compensation Law, Act of September 27, 1971 (No. 
108) (43 P .S. §891, et seq.). You are advised that redevelop­
ment authorities are included within the scope of the aforesaid 
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amendments, and, therefore, employes of redevelopment author­
ities are State employes for purposes of the Unemployment Com­
pensation Law. 

Section 1001 of the Unemployment Compensation Law ( 43 
P.S. §891), provides: 

"Notwithstanding any other provisions of this act, the 
Commonwealth of Pennsylvania and all its departments, 
bureaus, boards, agencies, commissions and authorities 
shall be deemed to be an employer and services per­
formed in the employ of the Commonwealth and all its 
departments, bureaus, boards, agencies, commissions 
and authorities shall be deemed to constitute state em­
ployment subject to this act with the exceptions here­
inafter set forth in Section 1002. Except as herein pro­
vided, all other provisions of this act shall continue to 
be applicable in connection herewith." 

Although neither practice nor The Administrative Code of 1929, 
Act of April 9, 1929, P .L. 177, as amended ( 71 P.S. §51 et seq.), 
suggest that redevelopment authorities are agencies or author­
ities of the Commonwealth's Executive Department, Section 
1001 speaks in unusually broad terms of agencies and author­
ities. There is no reason to strictly construe the section so as to 
include within its purview only the agencies and authorities of 
The Administrative Code. Statutory Construction Act of 19·72, 
Act of December 6, 1972, §1928(c) (No. 290). The Attorney Gen­
eral has heretofore broadly construed the new section in design­
ating employment at the Pennsvlvania State Universitv as state 
employment. Official Attornty General's Opinion No. 132, 2 Pa. 
B. 1379 ( 1972). See also, Official Attorney General's Opinion No. 
120, 2 Pa. B. 872 ( 1972). 

Section 9 of the Urban Redevelopment Law, Act of May 24, 
1945, P.L. 991, §9, as amended, (35 P.S. §1709) describes a re­
development authority as, " .. . exercising public powers of the 
Commonwealth as an agency thereof, which powers shall include 
all powers necessary or appropriate to carry out and effectuate 
the purposes and provisions of this act . . .. " This provision con­
stitutes a legislative determination that, for at least some pur­
poses, a redevelopment authority is an agency of the Common­
wealth. See, Schwartz v. Urban Redevelopment Authority of 
Pittsburgh, 411 Pa. 530, 192 A. 371 (1963) (redevelopment 
authority is an agency of the Commonwealth, and stands in a 
fiduciary relationship to the public and to taxpayers). In ad­
dition, the Act of July 14, 1970, §1 (No. 165), as amended (72 
P.S. §4051) which authorizes the removal of limits imposed up­
on rates of interest and interest costs permitted to be paid upon 
bonds, obligations and indebtedness, " ... issued by the Common­
wealth or its agencies or instrumentalities or authorities, and by 
local political subdivisions or their agencies or authorities ... ," 
applies expressly to bonds, obligations and indebtedness of re-
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development authorities. (Emphasis added.) Since red~velop­
ment authorities are, by statute ( 35 P.S. §1704 (a)) not mstru­
mentalities of local political subdivisions, this act suggests a def­
inition of Commonwealth agencies or instrumentalities or au­
thorities which includes redevelopment authorities. 

A further indication of the "agency" status of Pennsylvania 
redevelopment authorities is their receipt from the Common­
wealth over the past several years of the bulk of the local share 
contribution to redevelopment projects. In addition, insofar as 
redevelopment authorities currently receive operating funds al­
most entirely from Federal and state governments, any legis­
lative intent to avoid burdening municipalities with contribu­
tions under the Unemployment Compensation Law would not be 
frustrated by including redevelopment authorities within the 
scope of the aforesaid amendments. 

The Redevelopment Cooperation Law, Act of May 24, 1945, 
P.L. 982, as amended (35 P.S. §1741, et seq.), provides, at 35 P.S. 
§1746.1, that the Commonwealth may designate, 

" ... a redevelopment authority as its agent within the 
authority's field of operation to perform or to adminis­
ter any specified program which the Commonwealth .. . 
is authorized by law to do .... It is the purpose and in­
tent of this section of the act to authorize the Common­
wealth ... to do any and all things necessary or desir­
able to secure the financial aid or cooperation of the 
Federal government in any of [its] operations." 

This section should not be read to mean that only redevelop­
ment authorities so designated are agencies within the scope of 
Section 1001. Rather, the section indicates that the Common­
wealth may establish a closer than usual relationship with re­
development authorities for specified purposes. The Redevelop­
ment Cooperation Law is " ... in addition and supplemental to 
the powers conferred by any other law." 35 P.S. §1747. The Ur­
ban Redevelopment Law, and not the Redevelopment Cooper­
ation Law, should provide the basis for determining the agency 
status of redevelopment authorities. 

Finally, it should be noted that the primary purpose of the 
Unemployment Compensation laws is to insure employes against 
loss of earnings due to termination of their employment caused: 
by circumstances beyond the employes' control. The Legislature 
has determined that such insurance will preserve for a period of 
time buying power of the unemployed and thereby forestall deep 
economic recession and, at the same time, will enable unemploy­
ed persons to retain a flow of income to make it easier for such 
persons to obtain new employment. The Legislature has also de· 
t ermined under §1001 of the Unemployment Compensation Law 
( 43 P.S. §891) that the same protections to the economy and 
employes should be extended to employes of the State and its 
agencies. The reasons for such an extension are readily under-
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standable. The State Government and its agencies are the single 
largest employers in the Commonwealth. In a period of changing 
public programs and State dependency on the vagaries of Fed­
eral spending programs, the risks of unemployment due to cir­
cumstances beyond the control of the public employe are sub­
stantial and the concomitant risks of damage to the economy of 
the Commonwealth caused by public employe lay-offs have in­
creased. In determining that employes of redevelopment author­
ities are covered by the Unemployment Compensation Law, the 
purposes of the Legislature are served and the problems caused 
by loss of employment by public officials are addressed. More­
over, in view of the fact that redevelopment authorities receive 
most, if not all, of their capital and operating funds from State 
and Federal sources and their own project operations, the costs 
of unemployment compensation will not be borne by local polit­
ical subdivisions. 

Taking all these factors into account, it is our opinion, and 
you are so advised, that employes of redevelopment authorities 
are to be deemed State employes within the meaning of Section 
1001 of Act No. 108 ( 43 P.S. §891), and that they may receive 
unemployment coverage under the Unemployment Compensa­
tion Law. 

Sincerely yours, 
MARK P. V!IDOFF 
Deputy Attorney General 
ISRAEL P ACKEL 

Attorney General 

OFFICIAL OPINION No. 44 

Uniform Facsimile Signature of Public Offici als A ct--App licability t o I n ­
dustrial and Com m er cial D evelopment A uthor ities. 

1. Industrial a nd commer cial developm ent authorities for m ed under t he 
Industr ial and Comm·Jr cial Development Au t hority Law of August 23, 
1967, P .L . 251, as a mended, n P .S. §371 et seq., do not have to comply 
with the Uniform Facsim ile Signa ture of Public Officia ls Act of July 25, 
1961, P.L. 849, as amended, 65 P .S. § 301 et seq. 

2. The duties of the Secretary of the Common wealt h under the Uniform 
Facsimile Signatu,·e of Public Ofilcials Act a re :;imply to accept for filin g 
those certifications sent to t he Sec:·etary br t hose au thorized to do so. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 
Dear Secretary Tucker: 

Harrisburg, Pa. 
June 19-, 1973 

The question has arisen regarding your duties under the Uni­
form Facsimile Signature of Public Officials Act of July 25, 1961, 
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P.L. 849, as amended, 65 P.S. §301 et seq. ( herei~after, "Uni­
form Act"). Section 2 of this Act, 65 P .S. §302 provides: 

of Commonwealth his manual signature certified by 
"Any authorized officer, after filing with the Secretary 
him under oath, may execute or cause to be executed 
with a facsimile signature m lieu of his manual sig­
nature : 
" (a) Any public security, provided that at least one 
signature required or permitted to be placed thereon 
shall be manually subscribed, and 
" ( b) Any instrument of payment. 
"Upon compliance with this Act by the authorized of­
ficer, this facsimile signature has the same legal effect 
as his manual signature." 

It is our opinion, and you are so advised, that your duties 
under this Act are simply to accept for filing those certifications 
sent to you by those authorized to do so under the Uniform Act. 

The question has been further presented as to whether those 
bodies which are elsewhere authorized to use facsimile signa­
tures on bonds are required to file with you under the Uniform 
Act. 

Specifically, the question has been raised with respect to indus­
trial and commercial development authorities formed under the 
Industrial and Commercial Development Authority Law of Aug­
ust 23, 1967, P.L. 251, as amended, 73 P.S. §371 et seq. (herein­
after, "Authority Law"). Section 7 ( b) of the Authority Law, 
73 P.S. §377 (b) , states that the board of any authority shall 
authorize the issuance of bonds by resolution and gives the 
board wide discretion in the types of bonds which may be is­
sued. It then provides: 

"The bonds shall be signed by or shall bear the facsim­
ile signature of such officers as the authority shall de­
termine, and coupon bonds shall have at tached thereto 
interest coupons bearing the facsimile signature of the 
treasurer of the authority, all as may be prescribed in 
such resolution or resolutions. Any such bonds may be 
issued and delivered, notwithstanding that one or more 
of the officers signing such bonds or the treasurer whose 
facsimile signature shall be upon the coupon, shall have 
ceased to be such officer or officers at the time when 
such bonds shall actually be deliver ed ." 

The above specific provision in the Authority Law is inclu­
sive and self-contained and does not r equire such authorities ad­
dit ionally to comply with the Uniform Act before they may use 
facsimile signatures on their bonds. 

In our opinion, the purpose of the Uniform Act was simply to 
clarify or affirm the common law power of public officials to use 
facsimile signatures, 80 C.J .S., Signatures, §7....,.:r.h.e_ filing re-
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quirement is only applicable where facsimile signatures are not 
otherwise authorized by specific statutes. 

Accordingly, where, as in the case of the Authority Law, the 
authorized officers are specifically given that authority, we per­
ceive no legislative requirement for the additional compliance 
with the Uniform Act. 

Sincerely, 
GERALD GoRNISH 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 45 

Act 117 of 1972-Pennsylvania Turnpike Cornrnission-Rights-of-way. 

1. Realty owned or leased by the Turnpike Commission, the State Public 
School Building Authority and the General State Authority shall be in­
cluded in the inventory of Commonwealth property under 71 P.S. §1661.11. 

2. Land designated for highway use which is owned by the Turnpike Com­
mission either in fee s imple or by easement shall not be inventoried 
under Act 117 of 1972. 

3. The Turnpike Commission's judgment on real estate classification as 
rights-of-way or vacant surplus land is conclusive for purposes of con­
ducting the inventory under Act 117 of 1972. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Harrisburg, Pa. 
July 2, 1973 

Receipt is acknowledged of your request for our opm10n re­
garding the inclusion of real property owned by the Turnpike 
Commission, the State Public School Building Authority, and 
the General State Authority in the inventory of Commonwealth 
property pursuant to 71 P.S. §1661.11. It is our opinion and you 
are hereby advised that reality owned or leased by the Turnpike 
Commission, the State Public School Building Authority, and 
the General State Authority shall be included in the inventory 
with the exception of rights-of-way owned by the Commission, 
either by fee simple or easement. 

71 P .S. §1661.11 designates the nature of the property to be 
inventoried by the Department of Property and Supplies: 

"The Department of Property and Supplies shall pre­
pare a complete inventory of all State-owned or State­
leased real property (other than highway rights-of­
way) .. .. " 
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As indicated in the title of the act, the purpose of conducting 
the inventory is to enable the Legislature to consider the fea­
sibility of a payment-in-lieu-of taxes program for the benefit of 
local units of government which lose tax revenue because of 
State-owned tax-exempt property. The accuracy of including or 
excluding Commonwealth property becomes highly relevant for 
determining the amount of a grant which local units of govern­
ment might receive based upon information supplied in the in­
ventory. Consequently, where there is presented a question of 
exclusion or inclusion of specific portions of properties, the stat­
utory scheme indicates a preference for inclusion rather than 
exclusion so the Legislature can be guided by such information 
to the fullest degree possible in considering the desirability of 
a payment-in-lieu-of-taxes program for the benefit of local units 
of government. 

With this understanding of the purpose for conducting the in­
ventory of" ... all State-owned or State-leased real property ... ," 
the question of including or excluding the realty of the Turn­
pike Commission, the State Public School Building Authority, 
and the General State Authority can be addressed. The Turnpike 
Commission,! the State Public School Building Authoritly,2 and 
the General State Authority3 are all agencies of the Common­
wealth and perform vital governmental functions. Given their 
status as agencies of Common we a 1th performing statewide 
governmental functions, and given the general mandate to in­
clude all State-owned or State-leased real property, it is con­
cluded that realty owned or leased by the Turnpike Commission, 
the State Public School Building Authority, and the General 
State Authority shall be inventoried under 71 P.S. §1661.11. It 
is noted, however, that caution should be exercised to prevent 
inventorying of property twice in instances where the General 
State Authority owns buildings which it leases to other State 
agencies. 

71 P.S. §1661.11 affirmatively excludes "highway rights-of­
way" from the inventory. Though the term "rights-of-way" 
technically means an easement or servitude of passage, in ordin­
ary parlance, it r efers to the strip of land over which the road 
way runs as a servitude of passage. Brightwell v. International 
Great Northern Railroad Co., 41 S.W. 2d 319., 322 (Tex. 1931 ); 
Knox v. Louisiana Railway and Navig1tion Co., 157 La. 602, 102 
So. 685 ( 1926). Given this definition of "rights-of-way" as the 
land itself, it is concluded that the Legislature intended that all 
highways either in fee simple or by easement, be excluded from 
the Commonwealth's real property inventory under 71 P .S. § 
1661.11. 

1. Pennsylvania Turnpike Commission ~· . Smith, 350 Pa. 355 (1944) 

2. !{line v. State P1lblic Schoo l Bui lding Authority, 78 Dauph. 121 (1962) 

3. M arianelli v. General State Authority, 354 Pa. 515 (1~46) 



OPINIONS OF THE ATTORNEY GENERAL 117 

The only remaining question concerns the proper manner of 
classifying realty owned by the Commission. The Commission 
has placed its real property in two categories: 1) rights-of-way; 
and 2) vacant surplus land. Question is raised concerning the 
scope of the Department's statutory obligation to determine 
whether or not such categories actually reflect actual or potent­
ial usage of the land. 

Under 71 P.S. §1661.11, the Department is charged with the 
duty of inventorying all real estate except the highway rights­
of-way. The Turnpike Commission possesses the statutory 
authority for determining highway routes, relocations, recon­
struction, and restoration. 36 P.S. §§652d, 652.6, 653e, 655.5, 
658.6, 660.6, 666.6, 667 .6, 668.6, and 669.9. Given such discretion­
ary authority to determine road situs, both actual and anticipat­
ed, it is concluded that the Commission's judgment on real estate 
classification as rights-of-way or vacant suplus land is conclusive 
for purposes of conducting the inventory under 71 P.S. §1661.11. 
It is noted that the Turnpike Commission owns buildings and 
structures which are technically part of the highway rights-of­
way but are, in fact, the situs of such physical edifices. Such 
realty cannot by any definition fall within the category of high­
way rights-of-way and the Department should obtain from the 
Turnpike Commission descriptions of all such buildings and 
structures in order to include such edifices in the inventory in 
order to accurately reflect ownership on the part of the Com­
monwealth of such realty. 

In summation, it is concluded that 1) the realty of the Turn­
pike Commission, the State Public School Building Authority, 
and the General State Authority be inventoried; 2) highway 
rights-of-way, either in fee simple or by easement, are expressly 
excluded under the term of 71 P.S. §1661.11; and 3) the De­
partment inventory the Turnpike Commission's real property as 
categorized by the Commission with the exception of buildings 
and structures owned by the Commission which must be in­
ventoried. 

Sincerely yours, 
RICHARD J . ORLOSKI 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 46 

Taxation- T entatire tax r eturns- Penalties- Tax Reform Gode of 1971 

1. Up inion of March 17, 1971 (unpublished) affirmed. 

2. The Auditor General and Department of Revenue and the Board of Fi· 
nance and Revenue may, consistently with the Opinion of March 17, 1971, 
remit penalties assessed under Act No. 69 of 1970, 72 P .S. §3385, for 
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failure to compute tentative tax returns due un dei· th e Tax Reform Code 
of 1971 prior to September 9, 1971 in accordance with Bulletin 73 of the 
Depar t ment of Revenue, where the failure to do so wa s ca used by con­
fusion or lack of knowledge by t:1e taxpayer. 

Harrisburg, Pa. 
July 3, 1973 

Honorable Robert P. Casey 
Auditor General 
Harrisburg, Pennsylvania 

and 
Honorable Robert P. Kane 
Secretary 
Department of Revenue 
Harrisburg, Pennsylvania 
Dear General Casey and Secretary Kane: 

A question has arisen regarding the effect of the opinion of 
this office of March 17, 1971, on penalties assessed for under­
statement of tentative tax. In this opinion, a copy of which is 
attached, Attorney General Creamer advised that the Department 
of Revenue might properly require taxpayers to compute the 
90 % tentative tax for 1971 under Act No. 69 of 1970, 72 P.S. 
§3385, by adding to the 19·70 tax base any exemptions or deduc­
tions enjoyed in 1970 which were eliminated by the Tax Reform 
Code of 1971, which has been enacted on March 4, 1971 by Act 
No. 2 of 1971, 72 P.S. §7101, et seq. 

Following this opinion, the Department of Revenue issued 
Bulletin F-73 which was sent to all corporate taxpayers, advis­
ing them of this advice and r equiring them to disregard the 
manufacturing exemption and deduction for Pennsylvania cor­
porate taxes paid in 1970 in filing their tentative reports for the 
year 1971. Most taxpayers complied with this requirement, but 
many did not, apparently because of the confusion attendant the 
recent passage of the Tax Reform Code of 1971 and the short 
time between dissemination of information about this new act 
by the Department of Revenue and the time for filing the tenta­
tive returns. 

At the time the opinion was written on March 17, 1971, the 
Tax Reform Code of 1971 provided in Section 403 ( b), 72 P.S. 
§7403(b), that each taxpayer was required on or before April 
30, 1971 to transmit an additional tentative report and make pay­
ment pursuant to the provisions of Act No. 69 of 1970. There· 
after, on September 9, 1971, by Act No. 105 of 1971, Section 
403 ( b) was amended to read: 

"For the purpose of ascer taining the amount of tax pay­
able under this article for the taxable year 1971, and 
each taxable year thereafter, it shall be the duty of 
every corporation liable to pay tax under this article, 
on or before April 30, 1971, and on or before the end 
of the fourth month after the close of its previous fiscal 
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year for fiscal year taxpayers, and each year thereafter, 
to transmit in like form and manner an additional ten­
tative report and make payment pursuant to the pro­
visions of the act of March 16, 1970, P.L. 180: Provid­
ed, That in making such report and payment for the 
calendar year 1971 and each year thereafter and for 
fiscal years commencing during the calendar year 1971, 
and each year thereafter the tax base from the immedi­
ate prior year, upon which the tentative tax compu­
tation is to be made under said act of March 16, 1970 
( P.L. 180), shall be computed as if the tax base for such 
immediate prior year had been determined under the 
applicable provisions of the act of March 4, 1971 (Act 
No. 2)." 

119 

It is clear from the proviso that the Legislature clarified the 
Tax Reform Code of 19·71 to conform with our opinion of March 
17, 1971 construing Act No. 69 of 1970. That Act, 72 P.S. §3385, 
was also amended on November 12, 1971 by Act No. 142 of 1971 
in a manner not pertinent to the question here involved. 

The question has now arisen regarding the additional tax or 
penalty levied by Act No. 69 of 1970 for tentative tax under­
statement where such understatement was caused by failure of 
taxpayers to account for the elimination of the manufacturing 
exemption or to add back certain tax preference items. We note, 
parenthetically, that the additional tax was held by Attorney 
General Sennett to be a penalty, and thus strictly construed, by 
his opinion of May 25, 1970. It has been suggested that if our 
opinion was correct, then no relief from the penalty may be 
given either by your departmen ts or by the Board of Finance 
and Revenue. It has alternatively been suggested that our opinion 
was incorrect in that it required a legisiative act to reach the 
decision we had made. 

Turning to the second of these suggestions, we believe that 
our opinion of March 17, 1971 was correct. Significantly, the 
Legislature did not amend the Act which was construed in that 
opinion (Act No. 69 of 19·70), but rather a different Act (Act 
No. 2 of 1971). This shows that the Legislature was not changing 
the law, but bringing the Tax Reform Code into harmony with 
Act No. 69 of 1970 as construed by this office. 

If it was unclear from our opinion, it was clear on September 
9, 1971 when the Legislature passed Act No. 105 of 1971 that the 
construction placed on Act No. 69 of 1970 was correct and that 
taxpayers thereafter were bound to compute their tentative tax 
"as if the tax base for such immediate prior year had been de­
termined under the applicable provisions of the Act of March 
4, 1971 (Act No. 2)." Prior to September 9, 1971, however, the 
dissemination of information, although conscientiously made by 
the Department of Revenue may not have reached all taxpayers 
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and may have confused others, especially those who had already 
filed their tentative tax returns. 

Accordingly, in answer to the first suggestion, since prior to 
that time there may have been confusion or lack of knowledge 
by taxpayers, you are hereby advised that we would not deem 
it a violation of or contrary to the opinion of March 17, 1971 for 
your departments or the Board of Finance and Revenue to re­
mit the additional tax in cases of confusion or lack of know­
ledge under the provisions of Sections 503 and 1103 of the Fiscal 
Code, 72 P.S. §·§503, 1103. While our opinion authorized you to 
require a certain method of filing tentative returns, it did not 
mean that the good faith, failure of a taxpayer to do so based on 
mistake or lack of knowledge must inexorably give rise to a pen­
alty for understatement. 

I am sending copies of this opinion to the other members of 
the Board of Finance and Revenue for their information. 

Honorable Robert P. Kane 
Secretary 
Department of Revenue 
Harrisburg, Pennsylvania 
Dear Secretary Kane: 

Sincerely yours, 
GERALD GoRNISH 

Deputy Attorney General 
JSRAEL p ACKEL 

Attorney General 

* * * * 
March 17, 1971 

We have your request to be advised as to whether the re­
moval of certain tax exemptions by the "Tax Reform Code of 
1971" is to be considered in determining the base for the ten­
tative tax payment required under Act No. 69, approved March 
16, 1970. 

A review of the pertinent language in Act No. 69 indicates 
that the changes in the tax base for 1971 must be considered in 
determining the amount of the ninety per cent tentative tax for 
1971. Act No. 69 provides that the taxpayers "shall pay on ac­
count of the tax due for the current year (i.e., 1971) not less 
than ninety per cent of the amount of said tax (i.e., for 1971).'~ 
T?e foregoing language clearly requires the taxpayer to pay 
mnety per cent of the 1971 tax as the tentative payment. 

The remaining language of Act No. 69 does not effectively 
change this conclusion. Act No. 69 then states "the said amount 
(of the tax for 1971) to be computed by applying the current 
tax rate (for 1971) to ninety per cent of such tax base from the 
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immediate prior year (i.e., 1970) as may be applicable with re­
spect to the tax being reported (for 1971) ." 

The foregoing language expressly limits the use of the 1970 
tax base to that portion which is applicable regarding the 1971 
tax. Since the "Tax Reform Code of 1971" eliminated certain 
exemptions, e.g., the manufacturer's exemption, such an exemp­
tion would not be part of the 1970 base applicable to tax year 
1971. 

Accordingly, you are advised that the Department of Revenue 
may properly require taxpayers to compute the ninety per cent 
tentative tax for 1971 under Act No. 69 by using the 1970 tax 
base without subtracting therefrom any exemptions enjoyed in 
1970 which have been eliminated by the "Tax Reform Code of 
1971." 

Sincerely, 
J. SHANE CREAMER 

Attorney General 

OFFICIAL OPINION No. 47 

Hurnan Relations Cornrnmission-Sex discrimination-Ernployrnent r eiatea 
classified advertising. 

1. l'ittsburgh Press Ernployrnent Advertising Discrimination Appeal, 4 Pa. 
Commonwealth Ct. 448, 287 A. 2d 161 4 FEP Cases 325 (1972). afj'd _ 
__ u .~. , 93 S. Ct. 2553 (June 21, 1973) , is binding precedent 
for interpretation of the Pennsylvania Human Relations Act, 43 P.S. 
~ 951, et seq. 

2. Segregation by sex of employment related classified advertising is a vio­
lation of state lJ.w. 

3. A newspaper which publishes discriminatory advertising is sub.iect to 
the same legal sanctions applicable against any other party who violates 
the Human Relations Act. 

4. A newspaper may not lim it its legal liability for publishing discriminatory 
advertisements by prominently displaying on a daily basis a statement 
disavowing discriminatory intent and informing job seekers that they 
have a right to non-discriminatory treatment under state, federal and / or 
local laws. 

Mr. Homer C. Floyd 
Executive Director 
Human Relations Commission 
Harrisburg, Pennsylvania 
Dear Mr. Floyd: 

Harrisburg, Pa. 
July 6, 1973 

You have requested our opinion as to the legality of the seg­
regation by sex of em~loyment-relat~d ~las~ified advertisi~g. in 
newspapers published m Pennsylvama m light of the dec1Slon 
in Pittsburgh Press Employment Advertising Discrimination Ap­
peal, 4 Pa. Commonwealth Ct. 448, 2~7 ~· 2d 161, 4 FEP Cases 
325 (1972), petition for allocatur dismissed (June 21, 1972), 
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aff'd, sub nom. Pittsburgh Press v. Pittsburgh Human Relations 
Commission _____ U.S. , 41 L.W. 5055 (June 21, 
1973). We l~ave delayed response pending decision in this case 
by the United States Supreme Court. That decision, affirming 
the Commonwealth Court, is now before us. 

You have asked our opinion on the following matters: 

1. What is the applicability of the decision in the Pittsburgh 
Press case to the Pennsylvania Human Relations Act of October 
27, 1955, P.L. 744, as amended, 43 P.S. §§951 et seq.? 

2. Is segregation by sex of "Help Wanted" and "Situations 
Vi!anted" advertising a violation of state law? 

3. Is a newspaper which publishes discriminatory advertise­
ments subject to any legal sanction? 

4. May a newspaper limit the legal liability for publishing 
such discriminatory advertisements by prominently displaying 
on a daily basis a statement disfavoring discriminatory intent 
and informing job-seekers that they have a right to non-dis­
criminatory treatment under state, federal, and/ or local law? 

It is our formal opinion, and you are advised, that the answers 
to these questions are as follows: 

1. The Pittsburgh Press case is binding precedent for inter­
pretation of the Pennsylvania Human Relations Act. 

2. Segregation by sex of employment-related classified adver­
tising is a violation of state law. 

3. A newspaper which publishes discriminatory advertising 
is subject to the same legal sanctions applicable against any 
other party who violates the Human Relations Act. 

4. A newspaper may not limit its legal liability for publish­
ing discriminatory advertisements by prominently displaying on 
a daily basis a statement disavowing discriminatory intent and 
informing job-seekers that they have a right to non-discrim­
inatory treatment under state, federal and/ or local laws. 

DISCUSSION 

I. The Pittsburgh Press case is binding precedent for interpre­
ation of the Pennsylvania Human Relations Act. 

The Pittsburgh Press case rose out of a challenge by that 
newspaper of a Pittsburgh Human Relations Commission re­
quiring the paper to cease and desist from maintaining a sex­
segregated system of help-wanted advertising, which the Com­
mission found to be violative of the city Human Relations Or­
dinance (Ordinance No. 75 of 1967, as amended by Ordinance 
~o. 395 _of 1969), §8 (j). This order was issued following a pub­
l~c hearmg convened as a result of a complaint to the Commis­
s10n by the National Organization of Women. At the time of the 
hearing, the Press captioned its help-wanted columns "Jobs­
Male Interest," "Jobs-Female Interest," and "Male--Female." 



OPINIONS OF THE ATTORNEY GENERAL 123 

The paper also published a disclaimer at the beginning of the 
male and female want ads, which read as follows: 

"Notice to job seekers. Jobs are arranged under male 
and female classifications for the convenience of our 
readers. This is done because most jobs generally ap­
peal to more persons of one sex than the other. Var­
ious laws and ordinances-local, state and federal, pro­
hibit discrimination in employment because of sex, un­
less sex is a bona fide occupational requirement. Unless 
the advertisement itself specifies one sex or the other, 
job seekers should assume that the advertiser will con­
sider applicants of either sex in compliance with the 
laws against discrimination." 

On appeal, the Commission's order was affirmed by the Court 
of Common Pleas of Allegheny County, 3 FEP Cases 409, 418; 
3 EPD ~8154 ( 1971), and affirmed again in slightly modified 
form by the Commonwealth Court, 4 Pa. Commonwealth Ct. 448, 
470. Writing for the Court, Judge Kramer observed ( 4 Pa. Com­
monwealth Ct. at 463) : 

"This is not a matter of whether the Pittsburgh Press 
intentionally conspired with some employer or employ­
ers to discriminate against women. What is of impor­
tance is that through the use of its abritrarily selected 
column headings the Pittsburgh Press "aids" such em­
ployers to discriminate. When the Pittsburgh Press 
arbitrarily arranges and publishes such column head­
ings it is aiding in sex discrimination. The ruling that 
employment want ad column headings be written asex­
ually is appropriate because it eliminates the difficul­
ties of evaluating sophisticated medical, sociological, 
and actuarial theories of aggregate differences between 
the sexes. It is proper because it represents the high­
est degree of societal commitment to the ideal of legal 
sexual equality. Perhaps more importantly, asexual em­
ployment advertising column headings will aid in guar­
anteeing women their fundamental right to be hired 
and judged on the basis of individual characteristics 
and capabilities." 

The Pittsburgh ordinance upon which the Pittsburgh Press 
case was decided reads in pertinent part as follows: 

"Section 8. It shall be an unlawful employment prac­
tice . .. except where based upon a b<;>n~ fide occupation­
al exemption certified by the Comm1ss10n .... : 
" ( e) For any employer, employment agency or labor 
organization to publish or circ1;1late or to c.ause to be 
published or circulated, any notice or advertisement re­
lating to employment or membership which. i:i;idicates 
any discrimination because of race, color, religion, an­
cestry national origin or place of birth or sex." 

' * * * 
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" ( j) For any person, whether or not an employer, em­
ployment agency, or labor organization, to aid, incite, 
compel, coerce or participate in the doing of any act de­
clared to be an unlawful employment practice by this 
ordinance, or to obstruct or prevent any persons from 
enforcing or complying with the provision of this or­
dinance or any rule, regulation or order of the Com­
mission, or any attempt directly or indirectly to com­
mit any act declared by this ordinance to be an unlaw­
ful employment practice." 

These sections of the Pittsburgh Human Relations Ordinance 
are substantially identical to Section 5 of the Pennsylvania Hu­
man Relations Act; Sections 8 ( e) and 8 (j) of the ordinance be­
ing comparable to Sections 5 ( b) ( 2) and 5 ( e), respectively, of 
the state statute, 3 FEP Cases at 412. In view of the similarity 
of the ordinance at issue in the Pittsburgh Press case to the 
statute under consideration in this Opinion, you are advised that 
the Commonwealth Court's decision in Pittsburgh Press is bind­
ing on the Pennsylvania Human Relations Commission in its en­
forcement of the state act. 

II. Segregation by sex of employment-related classified adver­
tising is a violation of state law. 

Section 5 ( e) of the Pennsylvania Human Relations Act, 43 
P.S. §9·55, prohibits as an unlawful discriminatory practice any 
action which aids and abets discriminatory practices by an em­
ployer, employment agency, or labor organization. Section 5 ( b) 
( 2 ) defines as such a practice 

"For any employer, employment agency or labor or­
ganization ... to ... 
" ( 2) Print or publish or cause to be printed or pub­
lished any notice or advertisement relating to employ­
ment or membership indicating any preference, limit­
ation, specification or discrimination based upon race, 
color, religious creed, ancestry, age, sex or national ori­
gin." 

Subsection (g) prohibits the publication by a person seeking 
employment of an advertisement specifying his or her race, 
color, religious creed, ancestry, age, sex, or national origin. Thus 
it is clear that the segregation by sex of the "Help Wanted" and 
"Situations Wanted" advertising columns in a newspaper is a 
discriminatory practice under state law. (Sex-segregation of em­
ployment-related classified advertising is also illegal under fed­
eral law. See 42 U.S.C. §2000(e) et seq., as interpreted by 29 
C.F.R. §1604.5 (1972), at 37 Federal Register 6836). 

Under these sections it is not segregation by sex alone which is 
prohibited. Inclusion in integrated columns of advertising which 
violates § 5 ( b) ( 2) is also unlawful. Unless sex is a bona fide 
occupational qualification ( BFOQ), advertisements which state 
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or imply "any preference, limitation, specification or discrimina­
tion" are illegal. This includes advertisements which indicate by 
job title or label that one sex only need apply. For example, 
advertising for a "salesman," "girl Friday," "counter girl," or 
"pressman" is discriminatory. (Permissible advertisements for 
these jobs might read "salesperson,'' "girl/guy Friday,'' "count­
er help," or "press operator.") 

Furthermore, the bona fide occupational qualification exemp­
tion is exceedingly limited. Federal courts have interpreted this 
phrase to mean "that all or substantially all women [or menJ 
would be able to perform safely and efficiently the duties of the 
job involved" (Weeks v. Southern Bell Telephone and Telegraph 
Co., 408 F. 2d 228, 235 (5th Cir. 1969)); that "discrimination 
based on sex is valid only when the essence of the business op­
eration would be undermined by not hiring members of one sex 
exclusively" (Diaz v. Pan American World Airways, Inc., 442 
F. 2d 385, 388 (5th Cir. 1971)); and that "sexual characteristics, 
rather than characteristics that might, to one degree or another, 
correlate with a particular sex, must be a basis for the applicat­
ion of the BFOQ" (Rosenfeld v. Southern Pacific Co., 444 F. 2d 
1219, 1225 (9th Cir. 1971)). 

Guidelines issued by the federal Equal Employment Oppor­
tunity Commission prescribes an even narrower range of dis­
crimination justifiable under the BFOQ exemption. See ?9 C.F.R. 
§1604.2 (1972), reported at 37 Federal Register 6836. The term 
"bona fide occupational qualification" under the Pennsylvania 
Human Relations Act is intended to be synonomous with, and 
interpreted in a like manner as, the same term in federal law. 
City of Philadelphia v. Pennsylvania Human Relations Com­
mission, 7 Pa. Commonwealth Ct. 500, 506, 300 A. 2d 9-7, 101 
( 1973). 

Your ow::.1 "Guidelines on Discrimination Because of Sex," 1 
Pa. Bulletin 707 (Dec. 19, 1970), provide that BFOQ exemptions 
may only be granted by the Commission on a case-by-case basis. 
Unless an employer has requested and received your determin­
ation that sex is a BFOQ for a particular job, advertising the 
opening in such a way as to encourage or discourage applicants 
of only one sex is an unlawful discriminatory practice. 

The illegality of sex-segregation of employment-related class­
ified advertising is not mitigated by labels such as "Jobs-Male 
Interest" and "Jobs-Female Interest." The<:e are iust as dis­
criminatory as "Help Wanted-Male" and "Help ·wanted-Fe­
male." It is the segregation of the columns, and not the captions 
at their h ead, that determines illegality. 

III. A newspaper which publishes discriminatory advertising is 
subject to the same legal sanctions applicable against any other 
party who violates the Human Relations Act. 

Section 5 ( e) of the Pennsylvania Human Relations Act states 
that it is unlawful discriminatory practice 
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"For any person, whether or not an employer, employ­
ment agency, labor organization or employe, to aid, a­
bet, incite, compel or coerce the doing of any act de­
clared by this section to be an unlawful discriminatory 
practice, or to obstruct or prevent any person from 
complying with the provisions of this act or any order 
issuer thereunder, or to attempt, directly or indirectly 
to commit any act declared by this section to be unlaw­
ful discriminatory practice." (Emphasis added.) 

A newspaper which publishes advertisements which violate Sec­
tion 5 ( b) or Section 5 ( g) of the Human Relations Act is guilty 
of aiding and abetting an unlawful discriminatory practice, in 
violation of Section 5 ( e). Accordingly, the Commission may deal 
with such newspapers as it would with any other party found 
violating the Human Relations Act. If conference and persuasion 
are not sufficient to make a newspaper change its advertising 
policies, an order to cease and desist publication of discrimina­
tory advertising may be issued and, if necessary, enforcement 
by the contempt power of the courts. 43 P.S. §§959-960. 

A newspaper should not be found in violation of the Act, 
however, for its good faith reliance on an advertiser's represent­
ation that he is not subject to the Act by reason of the number 
of his employes or the nature of their work. Exempt advertisers 
are those excluded from the definition of "employer" in Section 
4 ( b) of the Act, those seeking to employ persons excluded from 
the definition of "employe" in Section 4 ( c), or those who have 
received a BFOQ exemption notice from the Human Relations 
Commission. Thus, a newspaper may lawfully publish a sex­
designated help-wanted advertisement if it has r eceived a writ­
ten statement by the advertiser that he is exempt from the Act, 
and stating the specific reason for such exemption. Good faith 
reliance on such a statement will shield the newspaper from 
liability if the advertiser is later found to have misrepresented 
his position regarding coverage under the Act. The newspaper 
will not, however, be absolved from liability if the advertiser's 
r epresentations are patently false or if the newspaper had ac­
tual knowledge that such representations were false. With regard 
to the BFOQ exemption, an advertiser's bald statement that the 
position he seeks to fill falls within the scope of the exemption, 
absent a showing that such exemption has been granted by the 
Commission, is inadequate to shield the newspaper from liabili­
ty. A newspaper may publish an advertisement for a BFOQ 
position on a sex-designated column only if it has received a 
photocopy of the Commission's notification of exemption for that 
position. 

Newspaper publishers should also be made aware that they 
may be held liable for discriminatory advertisements published 
by them in sex-neutral columns if the advertisements were 
wholly or substantially written by the newspaper's agents or 
employes. We suggest that you promulgate regulations or guide-



OPINIONS OF THE ATTORNEY GENERAL 127 

lines regarding permissible and impermissible language for em­
ployment-related advertisements in order to clarify the duties 
of employers, employment agencies, and newspaper in this re­
gard. 

It has come to our attention that certain newspapers have al­
ready desegregated their "Help Wanted" columns in response to 
the Supreme Court's decision in Pittsburgh Press, but have re­
tained sex-segregated "Situations Wanted" columns. We reiter­
ate that publication of an advertisement by a person seeking em­
ployment which specified his or hers race, color, religious creed, 
ancestry, age, sex or national origin is a violation of Section 5(g) 
of the Humans Relations Act. A newspaper aids, abets, and, it 
might be argued, compels a "Situations Wanted" advertiser to 
violate Section 5 ( g) by providing only sex-segregated columns 
for such advertisements. As Mr. Justice Powell, writing for the 
Supreme Court majority, observed (93 S. Ct. at 2560): 

"Nothing in a sex-designated column heading sufficient­
ly dissociates the designation from the want-ads placed 
beneath it to make the placement severable for First 
Amendment purposes from the want-ads themselves. 
The combination, which conveys essentially the same 
message as an overtly discriminatory want-ad, is in 
practical effect an integrated commercial statement." 

We therefore specifically advise you that sex-segregation of 
"Situations Wanted" advertising columns is also a violation of 
law, except where the individual placing the advertisement is 
seeking employment as a domestic or agricultural worker. 
IV. A newspaper may not limit its legal liability for publishing 
discriminatory advertisements by prominently displaying on a 
daily basis a statement disavowing discriminatory intent and 
informing job-seekers that thev have a right to non-discrimina­
tory treatment under state, federal and/ or local laws. 

Daily publication of a statement disavowing discriminatory 
intent and informing readers that sex discrimination in employ­
ment is illegal does not remedy the discrimination inherent in 
segregated advertising columns. As the Commonwealth Court 
stated in the Pittsburgh Press case ( 4 Pa. Commonwealth Ct. 
at 461): 

"We have long passed the point in the advancement of 
civil rights whereby a declaration of intent can be used 
as a screen or defense for actual discrimination. The 
"separate but equal" principle is no longer a legitimate 
argument in civil rights cases. We agree with connsel 
for the Pittsburgh Press when he states. 'The purooc:;e 
of the statute was to prohibit practices which denied job 
opportunities to individuals because of sex.' The Pitts­
burgh Press cannot frustrate that purpose by a declar­
ation that column headings are arranged for the read­
er's convenience and that any recourse to be had by 
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women lies against those employers who do in fact dis­
criminate." 

So that newspapers may be placed on proper notice, we sug­
gest that the Commission issue a letter to all Pennsylvania news­
papers, attaching a copy of this opinion and requesting from each 
paper a statement as to compliance with the standards contain­
ed herein within a specified period of time. 

Sincerely, 
JENNIFER A. STILLER 

Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 

OFFICIAL OPINION No. 48 

Mentally disabled-Residence for voter r e{1istration-Voti1!g 
L A person residing at a n instit ution for the m en tally ill or mentally re· 

tarded cannot be denied tile right to register t o vote because of such 
residency. 

~- The menta lly retarded or mentally ill cannot be disenfranchised merely 
because they are undergoing treatment for a mental disability or reside 
in a n institution for the mentally disabled. 

3 . Denial of an absentee ballot to mentally disabled, institutionalized per· 
sons does not prohibit that person from voti;ig at llis place of inst itution· 
a l r esidence. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 

Dear Secretary Tucker: 

Harrisburg, Pa. 
July 12, 1973 

Recent litigation in the Commonwealth of Pennsylvanial had 
led to concern and confusion as to the voting rights of the men­
tally ill and the mentally retarded who reside in this State. In­
quiries from your office and from concerned citizens have focus­
ed on two problems: 

1. Can a person who is an inmate of an institution for the 
mentally ill or the mentally retarded claim that institution as 
his legal residence for purposes of voter registration in the vot­
ing district in which that institution is located? 

2. Under the Constitution and laws of this Commonwealth, 
can a mentally ill or a mentally retarded person be denied the 
right either to register to vote or to vote merely because he or 

1. Commonwealth v. Park house, et al., 969 C.D. 1972; Pennsylvania Assad· 
ation for Retarded Children v . Commo;1wealth of Pennsylvania, 334 F. 
Supp. 1257 (E.D. Pa. 1971). 
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she is known to be undergoing treatment for a mental disability 
or is known to be residing in an institution for the treatment of 
the mentally disabled? 

The answer to question #1 is clear. In the recent opinion of 
the Commonwealth Court in Commonwealth v. Parkhouse, et 
al., 969 C.D. 1972, the defendants contended that Section 703 of 
the Pennsylvania Election Code, 25 P.S. §2813, constituted a bar 
to individuals who were attempting to qualify as registered 
electors of Montgomery County by claiming Norristown State 
Hospital as their place of residence. Section 703 provides, in rel­
evant part, as follows: 

"For the purpose of registration and voting, no person 
shall be deemed to have gained a residence by reason 
of his presence, or lost it by reason of his absence .. . 
while kept in any poorhouse or other asylum at public 
expense." 

Citing Newport Township Election Contest, 384 Pa. 474, 121 
A. 2d 141 ( 1956), the court concluded on page 3 of the Opinion 
that " ... the defendants should not refuse to open the door of 
the registration bureau . . . simply because they (the registrants) 
are currently living at the Norristown State Hospital as patients 
of said hospital." 

Therefore, it is my opinion, and you are so advised, that no 
person who resides at an institution for the mentally ill or men­
tally retarded in the Commonwealth who otherwise meets the 
residency requirements of Section 704 of the Election Code ( 25 
P.S. ~2814) can lawfully be denied the right to register as a 
qualified elector in the voting district in which the institution 
is located. 

As to question #2, it is my opinion, and you are so advised, 
that there is no legal basis in this Commonwealth upon which a 
mentally retarded or mentally ill person can be disenfranchised 
solely because he or she is undergoing treatment for a mental 
disability or is knovvn to reside in an institution for the treat­
ment of the mentally disabled. 

Article 7, §1 of the Pennsylvania Constitution sets forth the 
qualifications of electors in Pennsylvania.2 Briefly, they are U.S. 

2. Article 7, § 1-Every citizen, eighteen years of age, possessing the follow­
ing qualifications, shall be entitled to vote at a ll elections, subject. how­
ever, to such laws requiring and regula ting t he registration of electors 
as the General Assembly may enact. 1. H e or she shall have been a citi­
zen of the United States at least one month. 2. He or she shall have r e­
sided in the state ninety ( !lO ) days immediately preceding the election. 
:::. He or she shall have resided in the election district where he or she 
shall offer to vote at least sixty ( 60) days immediately preceding the 
election, except that if qualified to vote in a n election district prior to 
removal of residence, he or she may, if a resident of Pennsylvania, vote 
in the election district from which he or she removed his or her resi­
dence within sixty (60) days preceding the election. 
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citizenship, Pennsylvania residence, and residency in the e~e~t­
ion district. Mental health or competency is not a prereqms1te 
to the right to vote. No other provision of the Constitution nor 
of any state law requires any specified degree of mental health 
or mental competence as a precondition to the right to vote. The 
Legislature's silence on this issue may well be an indication of 
its desire to avoid the inequities, irregularities, and complexities 
that would surely arise if one attempted to establish arbitrary 
levels of mental ability or competence below which a person 
would be disenfranchised. For example, what standard of in­
competence is applicable? A person unable to tend to his own 
business and financial affairs may need a guardian. But that 
same person may still be quite able to make a considered choice 
of a candidate. 

Nevertheless, it has been argued that the definitional section 
of the Election Code (25 P.S. §2602(w) (12)) and the section on 
absentee ballots ( 25 P.S. §3146.l) express the Legislature's in­
tent in this area. Enacted pursuant to Article 7, §14 of the Con­
stitution3, both of these sections, in identical language, provide 
the following: 

"Provided, however, that the words 'qualified absentee 
elector' shall in nowise be construed to include persons 
confined in a .. . mental institution . ... " 

Article XIII, Voting by Qualified Absentee Electors, is the 
title of that section of the Election Code devoted to absentee bal­
lots. Beginning with 25 P.S. §3146.1 through 3146.9, this article 
contains detailed information on absentee balloting including 
such things as voter qualifications ( 3146.1), manner of applica­
tion (3146.2), date of application (3146.2a), type of envelopes 
(3146.4), and grounds for challenges (3146.8). These few ex­
amples illustrate that absentee voting is a highly regulated pro­
cess which carefully scrutinizes all attempts to cast an unquali­
fied ballot. These procedures are, of course, necessary to prevent 
abuses. They do not, however, purport to regulate all voting in 
Pennsylvania, just the limited right to cast an absentee ballot. 
Thus, the legislative intention to deny an absentee ballot, 
which is a qualified right, to all persons confined in mental in­
~titutions does not mean that all mentally retarded or mentally 
ill persons of varying disabilities can be denied the right to vote 
at the place of their residence. Neither the Constitution nor the 
Statutes of Pennsylvania provide for such a result. Additionally, 
the few courts which have considered the issue of mental com­
petency for voting have either dealt with an absentee ballot 

3. The Legisla ture shall, by general law , provide a manner in which and 
the time and place at which, qualified electors who may, on the occur· 
r ence of any election, be a bsent from the State or county of their resi­
dence, because their duties, occupation or business require them to be 
elsewhere or who, on the occurrences of any election, are unable to at· 
t end a t their proper polling places because of illness or physical disabil­
ity, may vote, and for return and canvass of their votes in the elec­
tion district in which they respectively r eside. 
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situation (In re 223 Absentee Ballots, 81York137, 431 Pa. 178, 
245 A. 2d 265 ( 1967) ) , or with a case in which mental compe­
tency was not an issue, but which was mentioned in passing by 
the court without explanation or substantiation. Thompson v. 
Ewing, 1 Brewst. 67 (1861). 

It is our suggestion that this opinion be distributed to all local 
election officials for immediate implementation in an effort to 
insure that all qualified voters of Pennsylvania have an equal 
opportunity to cast their ballots in subsequent elections. 

Very truly yours, 
LARRY B. SELKOWITZ 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 49 

Pennsylvania Secu'l"itic:; Gnmmission-Security-Whiskey warehouse receipts 
- Investment contract 

1. A whiskey warehouse receipt is a security under the Pennsylvania Secur­
ities Act of 1972, 70 P.S. §1-102 (t) in that it is an "investment con­
tract" and is "in general , any interest or instrument commonly known 
as or having the incidence of a 'security.'" 

2. Opinion of the Attorney General No. 254 of 1938 superceded. 

Mr. James P. Breslin 
Chairman 
Pennsylvania Securities Commission 
Harrisburg, Pennsylvania 

Dear Mr. Breslin: 

Harrisburg, Pa. 
July 17, 1973 

The question has arisen whether whiskey warehouse receipts 
are securities under the Pennsylvania Securities Act of Decem­
ber 5, 1972, 70 P.S. §1-101 et seq. You are advised that these re­
ceipts are securities under the Act and are therefore subject to 
its provisions. 

A whiskey warehouse receipt is that which is sold to an in­
vestor as evidence of ownership of specific casks of grain and 
malt whiskey lying in bond, most often in Scotland and other 
foreign countries. Although the brand and age of the whiskey 
is generally selected by the whiskey broker who sells the re­
ceipt, the investor can make a limited selection if he so desires. 
The investor in the whiskey contemplates that other persons 
will perform the necessary services that will increase the value 
of the whiskey and also that they will sell the whiskey at a 
profit on his behalf. The services provided include whiskey se-
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lection, arrangements for warehousing and insura~~e, and, from 
time to time, an appraisal of current market cond1t10ns. 

Section 102 ( t) of the Pennsylvania Securities Act of 1972, 70 
P.S. §1-102(t) provides : 

"'Security' means any note; stock; treasury stock; bond; 
debenture; evidence of indebtedness; share of benefi­
cial interest in a business trust; certificate of interest or 
participation in any profit-sharing agreement; collater­
al trust certificate; preorganization certificate or sub­
scription; transferable share; investment contract; vot­
ing trust certificate; certificate of deposit for a security; 
limited partnership interest; certificate of interest or 
participation in an oil, gas or mining title or lease or in 
payments out of production under such a title or lease; 
or, in general, any interest or instrument commonly 
known as or having the incidents of a 'security' . . .. " 
(Emphasis added. ) 

This definition of security is substantially the same as in Sec­
tion 2 ( 1) of the Federal Securities Act of 1933, as amended, 15 
U.S.C. §77b. 

When determining whether an investment is a security, the 
definition of security should be liberally construed, Common­
wealth v. Yaste, 166 Pa. Superior Ct. 275, 278 ( 1950): 

"That part of the Securities Act therefore which speci­
fies classes of investments which are within the con­
templation of the legislation, is to be liberally construed. 
And the clear intent of the Act is not to be defeated 
by a too literal reading of words without regard to 
their context and the evils which the Act clearly was 
designed to correct." 

The classical definition of the term "investment contract" is 
contained in Securities and Exchange Commission v. W. J. How­
ey Company, 328 U.S. 293, 298 (1945) : " [A] contract transaction 
or scheme whereby a person invests money in a common enter­
prise and is led to expect profits solely from the efforts of the 
promoter or a third party." "Common enterprise" is "[O]ne in 
which the fortunes of the investor are interwoven with and de­
pendent upon the efforts and success of those seeking the invest­
ment or of third parties." S.E.C. v. Glenn W. Turner Enterprises, 
Inc., 474 F . 2d 476, 482, n. 7 (9th Cir. 1973). The word "solely" 
in Howey arises from the facts of that case and should not be 
read as a srtict or literal limitation, S.E.C. v. Glenn W. Turner 
Enterprises, Inc. , supra, at 481-482. 

Whiskey warehouse r eceipts, as described previously, clearly 
fulfill all of the above requirements for investment contracts and 
are therefore securities under the Act. Using similar analysis, 
at least three courts have come to the same conclusion. Securities 
and Exchange Commission v. Lundy Associates, 362 F. Supp. 
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226 (D.R.I. 1973); Securities and Exchange Commission v. 
Bourbon Sales Corp., 47 F. Supp. 70 (W.D. Ken. 1942); State v. 
Unger, 237 Wis. 318, 296 N.W. 629 ( 1941). As in the Pennsyl­
vania Securities Act, "investment contracts" are included in the 
definitions of "security" in these jurisdictions. 

In addition to the specific interests and instruments enumer­
ated in the definition of "security" in Section 102 ( t) of the Act, 
the term includes "in general, any interest or instrument com­
monly known as or having the incidents of a 'security.'" It can 
be gieaned from the landmark case of Si!;C v. C.M. Joiner Leas­
ing Corporation, 320 U.S. 344 ( 1943) that the following elements 
must be present for an interest or instrument to be classified 
under the general definition of "security": (a) an investment of 
money or other property; (b) in return for a property right or 
interest; (c) when it is assumed that possession or control of the 
property will be in the hands of others; ( d) and that the proper­
ty will be sold at some point with any profits passing to the in­
vestor. The offer and sale of whiskey warehouse receipts which 
we have outlined above clearly fits each of the elements of an in­
terest or instrument commonly known as a "security" within the 
meaning of the Pennsylvania Securities Act of 1972. 

This office, in Opinion No. 254, 19·38 Opinions of the Attorney 
General, determined that a whiskey certificate was not a "se­
curity" within the then definition of the Pennsylvania Securities 
Act of April 13, 1927, P.L. 273. However, that Act did not in­
clude within the definition of "security'', "investment contracts" 
and "instruments having the incidents of a security." As our 
opinion is predicated on those components of the definition of 
"security" under the present law, the opinion of 1938 is hereby 
superceded. 

Since it has been said that there is no hard and fast rule by 
which a determination should be made as to whether a partic­
ular instrument or interest is a security, Commonwealth ex rel. 
Pennsylvania Securities Commission v. Consumers Research 
Consultants, Inc. 414 Pa. 253, 255 ( 1964), this opinion is limited 
to the classification of whiskey warehouse receipts as "secur­
ities" as opposed to any instrument or interest that may be 
termed a commodity future. We make this distinction because 
many commodity futures do not involve investments in a com­
mon enterprise or reliance upon the efforts of promoters, em­
ployees or any third party. Securities and Exchange Commission 
v. Lundy Associates, supra. We will be happy to address our­
selves to the particular facts of any example of such commodity 
futures that you may care to bring to our attention. 

Very truly yours, 
GERALD GORNISH 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 
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OFFICIAL OPINION No. 49 

ADDENDUM 

Pennsyl txtnia Secw··ities Coinm.ission-Pennsylvania L iquor Control B oa.rr!­
Seciirities-Whiskey wareho11.se receip ts-Dist i llery boniled. w arehonsc 
cer tificatcs 

1. \Vhiskey warehouse receipts a re synonymous with dist illery bonded 
warehouse certificates. 

2. Both the Liquor Control Board a.nd the Securities Commission can and 
do regulate the sale of whiskey warehouse r eceipts in the respective 
manners p:-oYided by law. 

Mr. James Breslin 
Chairman 
Pennsylvania Securities Commission 
Harrisburg, Pennsylvania 

AND 
Mr. Gene F. Roscioli 
Chairman 
Liquor Control Board 
Harrisburg, Pennsylvania 
Dear Messrs. Breslin and Roscioli: 

Harrisburg, Pa. 
August 8, 1973 

In our recent Opinion No. 49, we advised the Pennsylvania 
Securitites Commission that whiskey warehouse receipts are 
"securities" within the definition of the Pennsylvania Securities 
Act of 1972. A question has now arisen regarding that Opinion 
in view of the provisions of Article VII of the Liquor Code of 
April 12, 1951, P.L. 90, as amended, 47 P.S. §7-701 et seq., which 
we did not refer to in our prior opinion. This section prevents 
a person from engaging in the sale of "distillery bonded ware­
house certificates" without first obtaining a permit. 47 P.S. §7-
702. It is our opinion, and you are accordingly advised, that both 
the Liquor Control Board and the Securities Commission can 
and do regulate the sale of these certificates in the respective 
manners provided in the laws by which each agency is governed. 

Initially, we note that "whiskey warehouse receipts," as we 
have defined the term , appear to be virtually synonmous with 
the definition of "distillery bonded warehouse certificates" in 
the Liquor Code. See 47 P .S. §1-102. We have further concluded, 
upon our review of the two acts in question, that the dual reg­
ulation does not conflict, but rather complements. 

The Liquor Code is concerned with the regulation of the man­
ufacture, possession, consumption, holding in bond and trans­
portation of alcoholic beverages. It is therefore not generally 
concerned with the nuances of the sale of securities, except to 
the limited extent that they also involve persons that deal in 
whiskey warehouse receipts and the sale of whiskey. It is for this 
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reason that permits are required under the Liquor Code before 
a person can deal in whiskey warehouse certificates. 47 P.S. 
§7-702. 

The Securities Act, on the other hand, is generally concerned 
with the registration and sale of all securities and of the persons 
who offer to sell them in Pennsylvania. The regulation is far 
more pervasive, stringent and protective of the investor. Both 
the broker and seller of the securities ( 70 P.S. §1-301) and the 
securities themselves ( 70 P.S. §1-201) must generally be reg­
istered or otherwise subjected to review in some way. 

Moreover, to a large extent there will be no dual registration 
of the warehouse receipts which are most prevalent, those in­
volving Scotch whiskey. In order to come within the regulation 
of the Liquor Code, it appears that the whiskey represented by 
the whiskey warehouse certificates must be located within the 
United States. This is evident from the definition of "bonded 
warehouse" : 

" . .. all places and warehouses legally established under 
the provisions of the acts of Congress and the laws of 
the government of the United States of America, for 
the storage, concentration, distribution and holding in 
bond, (a) of whiskey and any other portable distilled 
spirits, except ethyl alcohol, when used in Article VII 
entitled 'Distillery Bonded Warehouse Certificates' and, 
(b) of alcohol or liquor when otherwise used." 47 P.S. 
§1-102 (Emphasis supplied.) 

Neither Congress nor the Internal Revenue Service has estab­
lished bonded warehouses in foreign countries. The Internal 
Revenue Service, by regulation, requires that : 

"Scotch, Irish, and Canadian whiskeys, imported in 
bottles, shall not be released from customs custody for 
consumption unless the invoice is accompanied by a 
certificate of origin issued by a duly authorized official 
of the British, Irish, or Canadian government, certify­
ing ( 1) that the particular distilled spirits are Scotch, 
Irish, or Canadian whiskey, as the case may be (2) that 
the distilled spirits have been manufactured in compli­
ance with the laws of the respective foreign govern­
ments regulating the manufacture of whiskey for home 
consumption, and ( 3) that the product conforms to the 
requirements of the Immature Spirits Act of such for­
eign governments for spirits intended for home con­
sumption." 27 CFR §5.52. 

This regulation is not the establishment of a bonded warehouse. 
Thus these receipts, covering liquor stored outside the United 
States, would appear to come only un~er the regulations of the 
Securities Commission and not the Liquor Control Board be­
cause the Securities Act regulates only the securities themselves 
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and not what they represent. Therefore, it is irrelevant under the 
Act that the whiskey itself may be located outside the United 
States. 

Finally, to the extent that our opinion requires dual registra­
tion, the situation is not unique. See our Opinion No. 99 dated 
January 31, 19-72 holding that the issuance of securities by in­
surance companies and other companies regulated by the Insur­
ance Department does come within the purview of the Securities 
Act and that such securities must be registered with the Sec­
urities Commission. We urge the Securities Commission and 
Liquor Control Board to publicize this opinion and cooperate, in 
accordance with Sections 501 and 502 of the Administrative 
Code of 1929, 71 P.S. §§181-182, in informing each other about 
situations requiring registration. To quote from Opinion No. 99, 
"we believe that the Legislature has recognized two separate 
duties and created two separate agencies to carry them out. We 
are convinced that each does and will continue to perform these 
duties in an excellent manner to further the public interest." 

Sincerely yours, 
GERALD GoRNISH 
Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 

OFFICIAL OPINION No. 50 

71 P .S. §1661.11- D epartment of Proprty and Supp l ies- I nventory- Unpat­
entcll lands- fiJi P .S. §1 et se7.- Bureau of Land R ecords in D epartment of 
Comm.unity Affairs. 

1. The inventory pursuant to 71 P.S. §1661.11 did not embrace the mapping 
of unpatented lands m2rely technically owned by the Commonwealth in­
asmuch as the technical ownership of such land is not depriving local 
units of government of local tax revenue v ia State-exempt property tax 
exemption. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Harrisburg, Pa. 
July 19, 1973 

Receipt is acknowledged of your request for our opinion re­
garding the inclusion of unpatented land owned by the Common­
wealth by operation of 64 P.S. §1 in the inventory of Common­
wealth pr operty conducted pursuant to 71 P.S. §1661.11. It is 
our opinion and you are hereby advised that the mandate of 71 
P .S. §1661.11 to inventory ". - .. all State-owned or State-leased 
real property . . . " does not include unpatented land over which 
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the Commonwealth enjoys the technical status of landowner 
without the benefit of recorded title. 

71 P.S. §1661.11 provides that the Department of Property 
and Supplies shall inventory all State-owned or State-leased real 
property except highway rights-of-way by December 31, 1973 
and that $25,000.00 be appropriated to the Department for com­
pleting this project. The purpose for conducting the inventory 
is to enable the Legislature to consider the feasibility of a pay­
ment-in-lieu-of-taxes program for the benefit of local units of 
government which lose tax revenue because of State-owned tax­
exempt property. See, Official Opinion, Pennsylvania Attorney 
General, No. 45 of July 2, 1973. 

In 1779, the Pennsylvania Legislature vested ownership of all 
real estate within the geographic boundries of the Common­
wealth in the name of Commonwealth except for all private 
estate, lands and hereditaments which were duly recorded on or 
before July 4, 1776, 64 P.S. §§1, 4. Thereafter, ownership of pri­
vate land was begun by issuing a patent in the form prescribed 
by law, 64 P .S. §38, with a patent issued only after the land so 
patented is warranted through a requisite survey 64 P .S. §604. 
As pointed out by the Pennsylvania Supreme Court in Wallace 
v. Harmstad 44 Pa. 492 ( 1863), the statute vesting ownership of 
all Commonwealth land in the name of the Commonwealth was 
to insure that Pennsylvania titles be allodial rather than feudal. 
Technical ownership of unpatented land, therefore, lies with 
the Commonwealth although, in actual practice, constructive 
ownership is in the possessors who hold such land with a cloud 
upon title for want of a patent or the land lies fallow with no 
recorded title owner. Consequently, the question becomes wheth­
er or not the Legislatur e intended such unpatented lands to be 
inventoried under 71 P.S. §1661.11 where the inventory is being 
conducted for the purpose of determining the feasibility of miti­
gating the loss of local tax revenue because of State-owned tax­
exempt property. 

It is noted that unpatented land technically owned by the 
Commonwealth is not tax-exempt because of State-ownership 
for two reasons: 1) actual possessors with an encumbered title 
are paying taxes; or 2) the land is tax-exempt as vacant surplus 
unoccupied land, not as State-owned land. Furthermore, the Leg­
islature has previously commissioned the mapping of all such 
unpatented lands by the Bureau of Land Records in the Depart­
ment of Community Affairs under the Pennsylvania Public 
Lands Act, 64 P.S. §601 et seq. 

Given the fact that unpatented land is merely technically 
owned by the Commonwealth in order that recorded titles be 
allodial rather than feudal without actually depriving local units 
of government tax revenue because of State-ownership, that the 
Legislature has already commissioned an on-going project to 
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map such unpatented land,1 and that inventorying su~h ~npat­
ented land in this particular inventory would be a duplication of 
effort, it is concluded that the inventory pursuant to 71 P.S. § 
1661.11 did not embrace a mapping of unpatented land merely 
technically owned by the Commonwealth. You are, therefore, 
advised that your statutory obligation to inventory all State­
owned or State-leased realty can be fullfilled without reference 
to unpatented land owned by the Commonwealth. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 51 

L,egisl:alure-Expenses-Economic 8 tabi l ic:atifJn Program-Com m onwealth 
Compensation Commiss ion 

l . '1'11e repor t of the Commonwealth Compensation Commission dated Nov­
ember 30, 1972 allows each member of the General Assembly up to 
$5,000 in accountablre expenses effective December 1, 1972. 

2. Under Phase III of tlie Economic Stabilization Program members of the 
General Assembly may receive the full amount of expenses provided In 
the report of th e Commonwealth Compensation Commission dated Nov.­
ember 30, 1972 for the federal base year commencing July 1, 1973. 

Honorable Grace M. Sloan 
State Treasurer 
Harrisburg, Pennsylvania 
Dear Mrs. Sloan: 

Harrisburg, Pa. 
July 20, 1973 

You have requested our advice as to your ability to implement 
the report of the Commonwealth Compensation Commission 
dated November 30, 1972, insofar as it applies to the General 
Assembly. The portion of the report in question provides: 

"Each member of the General Assembly shall be reim­
bursed for actual expenses incurred for lodging and 
meals while away from home on official legislative 
business, official postage, staff and other expenses in­
cidental to legislative duties, not to exceed $5,000 per 

1. Information available to us indicates tha t mapping unpatented land has 
b~en in prog ress well over a decade and t hat the process is only 30% 
to 40 % complete with an estimated cost of approximately $160,000.00 per 
county. The magnit ude of this mapping project further indicates that the 
Legislature did not expect the Department of Property and Supplies to 
complete such a project on a budget of $25,000.00 by December 31, 1973. 
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year and subject to uniform limitations and procedures 
established by rules of the Senate and House of Rep­
resentatives." 

139 

In accordance with Section 2 of the Act of June 16, 1971, (Act 
No. 8), 46 P.S. §6(b), the General Assembly, not having reject­
ed or modified the report within 60 days following the date of 
submission thereof, the report took effect and had "the force and 
effect of law at the beginning of the first pay period of the said 
term of the General Assembly" which occurred on December 1, 
1972. 

Prior to the time of the report of the Commonwealth Com­
pensation Commission, the General Assembly by law was en­
titled to reimbursement for such expenses up to the amount of 
$2,500 per year. Report of Commonwealth Compensation Com­
mission of June 22, 1972, 2 Pa. Bulletin 1248; as modified by 
Senate Resolution 100 of 1972, approved August 19, 1972, 2 Pa. 
Bulletin 1725. 

The report of the Compensation Commission is in proper form 
and therefore is legally effective under Pennsylvania law. 

A question, however, has arisen under Federal law in view of 
the fact that the Pay Board of the Economic Stabilization Pro­
gram purported to prohibit the prior law allowing expenses up 
to $2,500 from going into effect by its order of February 28, 1973. 
This order, however, was reversed by the Cases and Appeals 
Panel of the Cost of Living Council on April 24, 1973, which held 
that "the equitable position of the employees involved, the 
necessity to preserve ongoing pay practices, and the need to pre­
vent gross inequities ... " are sufficient to allow the entire ex­
pense allowance to be paid. For Federal purposes, this covered 
the base year of July 1, 1972 to June 30, 1973 and allowed reim­
bursable expenses up to $2,500 for that base year. Since Decem­
ber 1972, however, the General Assembly has, under Pennsyl­
vania law, been entitled to $5,000. Therefore, it is necessary to 
inquire whether the members of the General Assembly would be 
entitled to the additional $2,500 for the Federal base year com­
mencing July 1, 1973. In so doing, we assume for the purpose of 
this opinion that the Federal government does have the power to 
regulate the compensation of state officials, including members 
of the Legislature. 

Since January 11, 1973, the Cost of Living Council has been 
operating the well-known Phase III. Under its rules, a 5.5 % in­
crease in wages per annum is the standard, but adjustments in 
excess of the standard may be made to "reflect qualified fringe 
benefits or to prevent gross inequities, serious market disrup­
tions or localized shortages of labor." Section 130.12, 38 Fed. Reg. 
1480. In addition, the policies and principles used by the Pay 
Board prior to January 10, 1973, are to be used in applying the 
standard. Pre-clearance is no longer necessary; the Cost of Liv­
ing Council may, however, challenge any proceedings which it 
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believes unreasonably inconsistent with the standards set forth. 
Section 130.90-.97, 38 Fed. Reg. 1484. 

We have reviewed the brief filed on behalf of the General As­
sembly before the Cost of Living Council with respect to the 
controversy relating to the original $2,500 allowance and believe 
that it amply indicates why the General Assembly is equitably 
entitled to the additional $2,500 in accountable expenses. It is 
important to note that this is not an addition in salary but sim­
ply allowing reimbursement for expenses involving legislative 
business for which the members must account. In reviewing the 
brief, we have further observed that it was clearly submitted to 
the Cost of Living Council that the amount of accountable ex­
penses for which members of the General Assembly would be 
reimbursed had been raised to $5,000 and would take effect as of 
the next base year. The fact that no challenge has been made 
to this provision is an indication of Federal approval to this 
point in time. 

We further note that the recent Executive Order of the Presi­
dent No. 11723, 38 Fed. Reg. 15765, implementing a temporary 
freeze states in Section 4 that the provisions of the order "do not 
extend to wages and salaries, which continue to be subject to the 
program established pursuant to Executive Order 11695." 

Accordingly, based on the decision of the Cost of Living Coun­
cil of April 24, 1973, and the fact that there has been no chal­
lenge to implementing the additional $2,500; based further on the 
implicit finding of the Commonwealth Compensation Commis­
sion that the increase is a reasonable one; and based on our un­
derstanding of th e Federal law and the fact that there is no ac­
tual increase in salary but an addition in r eimbursable expenses, 
we hereby advise you that there is no legal impediment to im­
plementing the order of the Commonwalth Compensation Com­
mission of November 30, 1972, and that members of the General 
Assembly are entitled to reimbursable expenses up to $5,000 per 
year. 

Sincerely yours, 
G E RALD GORNISH 
Deputy Attorney General 
ISRAEL P ACK EL 
Attorney General 

OFFICIAL OPINION No. 52 

Citizenship- R esidency re qidr em en t- Consti tutionality- Licenses- Pubric 
Weighmaster' s Act 

1. The state r esiden cy r equi rement of Section 4 of t he Public Weighmaster's 
Act, Act of April 28, 1961 (P .L. 135) 76 P.S . §604 is u n constitutional as a 
v iolation of t he equal protection clause an d t he privileges a nd immunities 
clause of the United States Constitu t ion. 
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2. The United States citizenship requirement of Section 4 of the Public 
Weighmaster 's Act of April 28, 1961 (P.L . 135) 76 P.S. §604 is uncon­
stitutional as a violation of the equal protection cla use of the United 
::ltates Constitution. 

Mr. Walter F. Junkins 
Director 
Bureau of Standard Weights and Measures 
Harrisburg, Pennsylvania 
Dear Mr. Junkins: 

Harrisburg, Pa. 
June 20, 1973 

The question has arisen whether Section 4 of the Public 
Weighmaster's Act is enforceable insofar as it restricts weigh­
master licenses to citizens of the United States and residents of 
the Commonwealth. You are advised that these provisions are 
unconstitutional and should not be enforced. 

A public weighmaster is a person who weighs goods such as 
sand and gravel usually for large commercial transactions. The 
buyer of the goods often requires that they be weighed by a pub­
lic weighmaster to insure that the buyer is obtaining the weight 
bargained for. Such a person must be licensed under the Act of 
April 28, 1961 (P.L. 135) also known as the Public Weighmas­
ter's Act. The basic qualifications for such a license is that the 
person have "the ability to weigh accurately and to make correct 
weight certificates" (Section 4, 76 P.S. §604) and to pay a $5.00 
fee (Section 7, 76 P.S. §607). Section 4 further provides that in 
order to obtain a license the person must be "a citizen of the 
United States who is a resident of the Commonwealth . ... " (Em­
phasis added.) It is these latter requirements which are ques­
tioned. 

As a general rule, state statutes or municipal ordinances dis­
criminating against non-residents of the state or municipality, 
either by refusing to grant licenses to such non-residents or by 
granting them on different terms, unless required by the police 
power of the state, are unconstitutional and void. Mullaney v . 
Anderson, 342 U.S. 415 (1952) ; 51 Am. Jur. 2d, Licenses and 
Permits, §31; Annotations, "Validity of License Statute or Or­
dinance Which Discriminates Against Non-Residents,'' 61 A.L.R. 
337 (1928), 112 A.L.R. 63 ( 1937). These statutes violate Article 
IV, §2 of the United States Constitution which provides that "the 
citizens of each state shall be entitled to all privileges and im­
munities of citizens in the several states." In addition, such stat­
utes often violate the 14th Amendment to the United States Con­
stitution which provides in part that "no state shall make or 
enforce any law which shall abridge the privileges or immun­
ities of the citizens of the United States; nor shall any state de­
prive any person of life, liberty or property without due process 
of law· nor deny to any person within its jurisdiction the equal 
protection of the law." Whipple v. South Milwaukee, 218 Wis. 
395, 261 N.W. 235 ( 1935). 
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In accordance with the above legal analysis a $75 diffierential 
in licensure fees between residnts and non-residents of Ten­
nessee for railway construction work was declared unconstitu­
tional by the United States Supreme Court as an unlawful dis­
crimination against non-residents of Tennessee. Chalker v. Birm­
ingham & Northwestern Railway Co., 249· U .S. 522 (1918). The 
Court stated: 

"No state possesses the power or authority to pass any 
law abridging the privileges or immunities of citizens 
of the several states, nor deny to any person within the 
state the equal protection of the law." Id. at 522. 

The Court further stated: 
"Statutes which have the effect and operation of dis­
criminating against the citizens of other states are equal­
ly as invalid and unconstitutional as those which ex­
pressly so discriminate." Id. at 522. 

In Toomer v. Witsell , 334 U.S. 385, 394 ( 1948), the Court re-
iterated its view of the Privileges and Immunities clause: 

"[Tlt was long ago decided that one of the privileges 
whkh th~ c1ause guarantees to the citizens of State A 
is that of doing business in State B on terms of sub­
stantial equality with citizens of that state." 

Pennsvlvania cases are in accord. In Sm1re Borouah v. Phillips, 
148 Pa. 482 ( 1892), the Court held invalid an ordinance of the 
Borough of Savre prohibiting all persons from engaging in the 
business of peddling without a borough license which fixed the 
pri<".P. of surh lic<>11se at a fi!!nre intended to be prohibitive. All 
residents of the Borough of Savre were exempted from the op­
eration of the ordinance. The Court stated: 

"[Tlhe business of peddling has been treated as a proper 
subiect for police regulation and control in this state 
since 1784 Such rf>gulation is an exercise of the police 
power. and as such is within the scope of municipal 
control. Such reg-ulation must be directed against the 
bu"hess or practice of p 0 ddling, and not against some 
of the p<>rsons en!Yaged in the same trade or pursuit, 
such statute or ordinance is not a police powP.r but a 
trade regulation and therefore invalid." Id. at 482. 

The Court further stated: 
"A law that should prohibit all persons peddling goods 
manufactured or producPd in other states, and permit 
the same persons to peddle goods of the same character 
man.ufactured or produced in this state, would be a 
trade regulation discriminating between the production 
of this and sister states and would be incapable of en­
forc0m0nt . hP.cause in violation of the Constitution of 
the United Statf>s. So a law that should forbid the court 
to grant a peddler's license to any person resident in 
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any other state, but should authorize the granting of 
licenses to citizens of this state would be bad for the 
same reason." Id. at 489. (Emphasis added.) 
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Fifty years later in Adams v. New Kensington, 357 Pa. 557 
( 194 7), the Court, following the principle enunciated in Sayre 
Borough v. Phillips, supra, stated: 

"[I]t is true that a statute or ordinance may not dis­
criminate between persons engaged in the same trade 
or pursuit." Id. at 565. 

The general rule is subject to limitations where the trade or 
business requires more intensive regulation under the police 
power of the state or where there are valid distinctions between 
residents and non-residents which allow or require special treat­
ment. Thus, restricting liquor licenses to residents has been up­
held under the state police power, Hinebaugh v. James, 119 W. 
Va. 162, 192 S.E. 177 ( 1937), and discrimination against non­
residents in the issuance of hunting and fishing licenses has been 
allowed where based on enforcement burdens caused by non­
residents or conservation expenditures by taxpaying residents 
of the state. Mullaney v. Anderson, supra; Toomer v. Witsell, 
supra; Edwards v. Leaver, 102 F . Supp. 698 (D.R.I. 1952); Russo 
v. Reed, 9·3 F. Supp. 554 (D. Me. 1950). Similarly, the Supreme 
Court has upheld the charging of higher tuitions to non-residents 
at state colleges and universities. Starnes v. Malkerson, 401 U.S. 
985 ( 1971 ). 

Based on our analysis of the above cases and the Act in quest­
ion, we find no legitimate governmental purpose for prohibiting 
non-residents from becoming public weighmasters which would 
outweigh the constitutional barriers. Considering the function 
and activities of public weighmasters and the nature of the state 
regulation of such activities, there is no greater burden on or 
danger to the state inherent in the mere fact that a licensee is a 
non-resident. Indeed, under Section 16 of the Act, 76 P.S. §616, 
Pennsylvania will recognize weight certificates issued by weigh­
masters in other states under most circumstances. We therefore 
conclude that the public weighmaster license is closely akin to 
the peddler's license discussed in the dictum of the Phillips case 
supra. 

We also conclude that the requirement of United States citi­
zenship is unenforceable under the Equal Protection Clause of 
the Fourteenth Amendment to the United States Constitution 
for the reasons set forth at length in our previous Opinion No. 
92, 1971 Opinions of the Attorney General 177; Opinions 112-114 
of 1972, 2 Pa. Bulletin 634; and Opinion No. 9 of 1973, 3 Pa. 
Bulletin 204, all of which have been confirmed by the recent 
opinions of the Supreme Court of the United States in Sugarman 
v. Doug1ll, 413 U .S. 634, 41 L.W. 5138 (June 25, 1973) and In 
Re Application of Griffiths, 413 U.S. 717, 41 L.W. 5143 (June 
25, 1973). 
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Accordingly, you are advised that the United. Stat~s citizen­
ship and state residency requirements for public we1ghmaster 
licenses are unconstitutional and should not be enforced. 

Very truly yours, 
GERALD GoRNISH 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 53 

Act 120 of 197.~-Pennits For Sale of Mil k Act, 31 P .S. §646 et seq.-Oon­
current jurisdiction. 

1. Act 120 of 1972 gives local instrumentali t ies concurrent jurisdiction to 
administer p r e-June 15, 1972 local ordinan ces providin g only for inspec­
t ion, not licensing of m ilk dealers where such ordinances esta blish stan­
dards identical with t hose promulgated by the Commonwealth . 

Honorable James A. McHale 
Secretary 
Department of Agriculture 
Harrisburg, Pennsylvania 
Dear Secretary McHale: 

Harrisburg, Pa 
July 24, 1973 

Receipt is acknowledged of your request for our opinion re­
garding an interpretation of Act 120 of 19·72 which provides for 
uniform milk inspection standards throughout the Common­
wealth in order to facilitate reciprocal agreements between the 
Commonwealth and other states regarding milk inspection. It 
is our opinion and you are hereby advised that Act 120 of 1972 
gives local instrumentalities concurrent jurisdiction to adminis­
ter pre-June 15, 1972, local ordinances providing only for in­
spection, not licensing, of milk dealers where such ordinances 
establish standards identical with those promulgated by the 
Commonwealth. 

Pennsylvania's Permits For Sale of Milk Act, 31 P.S. §646, 
provides that no person shall sell milk or milk products within 
the Commonwealth without first having obtained a permit from 
the Secretarv of Agr iculture for selling such products. 31 P.S. 
§649 originally provided that the Secretary could appoint a de­
par tment of health , board of health, or health officer of any 
municipality or county department of health as his agent for is­
suing such p~rmits under local or dinances which enforced stan­
dards as str ict or stricter than those promulgated by the State. 
Section 2 of Act 120 of 1972 amended 31 P .S. §649 to allow the 
Secret ary to employ such local agents only for the purpose of 



OPINIONS OF THE ATTORNEY GENERAL 145 

inspecting such milk dealers but not for the purpose of issuing 
permits: 

"The secretary may constitute as his agent, for purpose 
of [issuing permits for the sale of] inspecting milk or 
milk products .. . . " Section 2 of Act 120 of 1972. 

31 P.S. §660b originally provided that The Permits For Sale of 
Milk Act could not be construed to repeal existing municipal 
milk inspection ordinances or to prevent local instrumentalities 
already participating in the program from enacting new or­
dinances: 

"The provisions of this act ... shall not be taken or 
deemed to repeal existing municipal ordinances, nor to 
prevent municipalities or counties which have estab­
lished or joined in establishing county departments of 
health from enacting and enforcing new ordinances or 
regulations for the further protection of the public 
health .... " 31 P.S. §660b. 

Section 3 of Act 120 of 1972 amended 31 P.S. §660b by allowing 
local instrumentalities with on-going milk inspection programs 
to maintain such programs using State uniform standards but by 
repealing that section which allowed new programs: 

" ... nothing herein contained shall be deemed to pre­
vent municipalities or counties which have established 
or joined in establishing county departments of health 
from enforcing such requirements: provided, that no 
municipality or county health unit shall ordain or en­
force requirements related to sanitation other than those 
enacted herein or promulgated in rules and regulations 
hereunder ." Section 3 of Act 120 of 1972. 

The obvious legislative intent in enacting Act 120 was to en­
able the Secretary of Agriculture to enter into reciprocal milk 
inspection agreements with other States for the benefit of Penn­
sylvania milk dealers while at the same time insuring maxi­
mum protection for the milk consumer. Prior to Act 120, such 
reciprocal arrangements were, in practical terms, near impossible 
because other sovereigns were unwilling to deal with the Com­
monwealth where local control over milk inspection standards 
caused a proliferation of varying local r equirements. Con­
sequently, Act 120 was offered as amendment to the Permits 
For Sale of Milk Act, 31 P.S. §646, to establish uniform stan­
dards throughout the Commonwealth and to give the Secretary 
of Agriculture exclusive control over issuing milk permits. In 
so doing, the Legislature indicated its desire to maintain func­
tioning local programs by retaining for them concurrent juris­
diction with reference to milk inspection only. No provision 
was made permitting new ordinances in local instrumentalities 
where there already existed local programs or where there were 
none. By revoking prior statutory authority for new programs, 
the Legislature expressly indicated its desire to maintain the 
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status quo without the proliferation of new local programs. Con­
sequently, it is our opinion and you are hereby advised that 1) 
only the Secretary of Agriculture can issue milk inspection per­
mits under 31 P .S. §646; 2) the Department can appoint as its 
discretion dictates local instrumentalities with programs exist­
ing prior to June 15, 1972, to act as its agents for purposes of 
inspection, not for purposes of issuing permits; 3) local instru­
mentalities in existence prior to the effective date of Act 120 of 
1972 can continue to function under local milk inspection or­
dinances provided that they enforce standards which are identi­
cal with those promulgated by the State; and 4) local instru­
mentalities without local programs on or before June 15, 1972, 
can no longer enact and enforce such local programs. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 54 

Nati onal Guarr1--Stat e Emp loyes' Ret irernent System-Adju tant Gcncral­
M i l i tar y affairs-Amendment of orders 

1. T he Adjutant General is auth orized to amend orders of National Guard 
technicians tha t were issued in the ea r ly 1950's in order to correct a mis· 
take. 

lL Members of the P ennsylvania National Guard are to be considered v.s 
fu r loughed for the duration of their active military s;)rvice or until such 
t ime as t hey a re able t o join a reorganized National Guard Unit . 

a. The Adjutant Genera l is authorized and responsible for carrying out 
United Sta tes Army Regula tions wh ich apply to t h e issuance, amend­
ment and revocation of orders pertaining to National Guard technicians. 

Major General Harry J. Mier, Jr. 
The Adjutant General 
Department of Military Affairs 
Annville, Pennsylvania 
Dear General Mier: 

Harrisburg, Pa. 
July 24, 1973 

This will acknowledge receipt of your request for an opinion 
concerning the authority of the Adjutant General to correct or­
ders of certain National Guard technicians who were assigned 
to active military duty for the United States during the Korean 
~onflict in the early 1950's. You have advised us that you have 
issued orders amending the orders of 34 technicians, retroactive­
ly to the time of the Korean conflict, to show that they were 
furloughed from the National Guard during the time of their 
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active military service. The original orders of some of the 34 
men indicated that their service with the National Guard had 
been terminated while the others indicated no change in status 
at all. As a result, the State Retirement Board has refused to 
give them credit for their military service in determining re­
tirement benefits, taking the position that there was a break in 
their service. You have advised us, however, that the original 
orders were mistakenly written, that they should have indicated 
that the men were furloughed, and that your recent orders 
amending the previous orders were intended to correct such mis­
takes. It is our opinion, and you are advised, that you, as Ad­
jutant General, do have the authority to issue such amending 
orders to correct mistakes in the original orders of the National 
Guard technicians. 

National Guard technicians were not included in the State 
Employes' Retirement System prior to 1968. By the Act of July 
31, 1968, P.L. 695 (71 P.S. §1725-102(f)) the Retirement Code 
of 1959 was amended to include certain civilian employes of the 
Army National Guard and Air National Guard of the Common­
wealth of Pennsylvania, including the 34 technicians who are 
the subject of your inquiry. These employes were given credit, 
for the purpose of computing retirement benefits, for all prior 
State employment without having to make any contributions to 
the Retirement Fund with respect to such service. 

As indicated above, however, the 34 National Guard tech­
nicians in question have not received credit from the State Re­
tirement Board for the time that they were on active military 
duty during the Korean conflict because of the manner in which 
their orders were written. Immediately following their dis­
charge from active service, all 34 technicians reported, or at­
tempted to report, back to their former National Guard Units. 
Some of them had to wait until their National Guard Units were 
reorganized, but they joined the Units immediately thereafter. 
The State Retirement Board has ruled that the technicians' or­
ders issued at the time of their assignment to active duty reflect 
a break in their State employment, and for that reason has re­
fused to allow them credit, for retirement purposes, for the time 
spent in the active military service. However you have met this 
obiection by amending their orders to show that the technicians 
were furloughed when assigned to active military duty and you 
are now asking us to confirm that you were legally authorized 
to do so. 

The status of members of the Pennsylvania National Guard 
during the Korean conflict is governed by Section 829 (a) of the 
Military Code of 1949, Act of May 27, 1949, P .L. 1903 (51 P .S . 
§1-829) which provides, in pertinent part, as follows: 

" (a) When any or all of the units and members of the 
Pennsylvania Natiornl Guard are ordered into the ac­
tive military service of the United States, they stand 
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relieved from duty in the Pennsylvania National Guard 
during the period of such active military service, irre­
spective of the term of their existing commissions or 
enlistments. Their prior status as units and members of 
the Pennsylvania National Guard continues to exist 
as an underlying and temporarily suspended status of 
origin to which they may and do return upon relief 
from the active military service of the United States. 
When the duration of their active military service of 
the United States is of such a duration and units and 
members so intermingled with other organizations and 
units of the Army of the United States and Air Force 
of the United States that makes it impracticable for the 
units and members to return to that prior status as 
units and members of the Pennsylvania National Guard 
and it therefore becomes necessary to completely re­
organize the Pennsylvania National Guard, former 
members. who accept a commission or enlist in the re­
organized Pennsylvania National Guard under the time 
limitations and conditions covered in . . . and any acts 
covering future emergencies, shall have their service 
for the purpose of longevity, State retirement, medals 
and awards count as continuous and uninterrupted." 
(Emphasis supplied.) 

The effect of the foregoing provision is that members of the 
Pennsylvania National Guard are to be considered as furloughed 
for the duration of their active military service or until such 
time as they are able to join a reorganized National Guard Unit, 
and that their National Guard service shall be considered as con­
tinuous and uninterrupted for purposes of longevity and State 
retirement, etc. Since the 34 technicians involved here did re­
turn to their National Guard Units upon their release from act­
ive duty or as soon thereafter as their units were reorganized, 
their status is governed by the above section. This means that 
they are to be considered as furloughed and that their orders 
indicating some other status, or none, were mistaken. 

A mistake in orders issued during the Korean conflict may be 
corrected by the present Adjutant General by the issuance of 
orders amending the original orders. 

Section 501 of the Military Code of 1949 ( 51 P.S. §1-501) 
provides: 

"The Adjutant General as head of the Department of 
Military Affairs is responsible to the Commonwealth 
for the organization and functioning of said department, 
and the performance and carrying out of all the duties, 
powers and responsibilities given or delegated to the 
department by law . .. " (Emphasis supplied.) 

The duties, powers and responsibilities given or delegated to 
the department by law include the following: 
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The Department of Military Affairs shall have the pow­
er and its duty shall be-

* * * * * * 
" ( 2) To perform such duties and employ the power 
delegated to the department and the State Adjutant 
General by the laws of the United States and the rules 
and regulations promulgated thereunder." (51 P.S. 
§1-402) 
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Since the Department is charged by the foregoing State law 
with authority given to the Adjutant General under laws and 
regulations of the United States, and the Adjutant General is 
authorized to carry out the duties of the Department, the Ad­
jutant General is thus authorized by State law to carry out the 
laws and regulations of the United States. 

In Title 32 United States Code 314, Congress has provided: 
" (a) There shall be an adjutant general in each State 
and Territory, Puerto Rico, the Canal Zone and the 
District of Columbia. He shall perform the duties pre­
scribed by laws of that jurisdiction." 

Title 32 U.S.C. 709 provides: 
" ( c) The Secretary concerned shall designate the ad­
jutants general referred to in section 314 of this title, 
to employ and administer the technicians [including 
the technicians who are the subject of this opinion] 
authorized by this section." 

Pursuant to the foregoing authority to carry out regulations 
of the United States and to administer the technicians author­
ized by Title 32 U.S.C. 709, the Adjutant General is authorized 
and responsible for carrying out the U.S. Army regulations 
which apply to the issuance, amendment and revocation of or­
ders pertaining to National Guard technicians. 

Under Army Regulations 310-10, Section V : POLICY GOV-
ERNING ISSUANCE OF ORDERS, Subsection 1-13b. provides: 

"The adjutant general, adjutant or other military of­
ficer responsible for headquarters administration will 
authenticate, publish and distribute routine orders." 

Subsection 1-17 under the same section provides the follow-
ing: 

"Amendments and revocations. a. General orders. A­
mendments or revocations of a general order will be 
accomplished by an amending or revoking paragraph 
published in a subsequent general order ... . " 

* * * * * * 
"c. Letter orders. Amendments, recissions, or revoca-
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tions of letter orders will be accomplished by publica­
tion of a subsequent letter order .... " 

The orders for the National Guard technicians that we are 
concerned with here may be considered general orders or letter 
orders (as opposed to special orders, temporary duty orders or 
unit orders) . The foregoing provisions of subsection 1-17 pro­
vide clear authority for the Adjutant General, pursuant to his 
responsibility, to authenticate, publish and distribute routine 
orders (Subsection 1-13b., supra), to issue orders amending the 
orders originally issued for the National Guard technicians in 
the early 1950's. Our research has failed to disclose anything 
that would place a time limit on such authority to amend orders. 
For this reason, and because the purpose of the amending orders 
is to correct mistakes in the original orders, it is our opinion 
that the Adjutant General is authorized to issue amending or­
ders in the manner and for the purpose that you have suggested. 

Very truly yours, 
W. W. ANDERSON 
Deputy Attorney General 
I SRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 55 

JJepartment of Public Welfare- M edical assistai:ce r egula t ions on abortions­
Right to privacy 

1. The presen t Medical Assistance Regula tions of the Department of Public 
Welfare ( D .P.W. Manua l 9421.521 ( e )) place certain restrictions on the 
right of indige~t women to obtain abortions that are not required by any 
sta t e or federal statute. 

2. Revision of these restr ictions to br ing the Medical Assistance Reg­
ulations into accord with the standards set by the United States Supreme 
Court in Roe v. Wade, 410 U.S. 113 (1973 ) and Doe v. Bolton, 410 U.S. 
179 ( 1973) would be entirely lawful and appropriate. 

Honorable Helene Wohlgemuth 
Secretary 
Department of Public Welfare 
Harrisburg, Pennsylvania 

Dear Secretary Wohlgemuth : 

Harrisburg, P.a 
August 6, 1973 __ .... 

You have asked what effect the recent United States Supreme 
Court decisions in Roe v. Wade, 410 U.S. 113 ( 1973) and Doe v. 
Bolton, 410 U.S. 179 ( 1973) have on present Department of 
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Public Welfare Medical Assistance procedures regulating abor­
tions.I 

You are advised that there is no legal impediment to a re­
vision of the present Medical Assistance procedures that would 
bring those procedures into conformity with the guidelines laid 
down in Wade and Bolton (as detailed below). While I offer no 
opinions as to whether such a revision is required under the 
present law,2 it is clear that such a revision would be entirely 
appropriate and consistent with the principles enunciated by the 
Supreme Court. 

I. 

Roe v . Wade, supra, involved a challenge to a Texas criminal 
statute prohibiting all abortions except when necessary to save 
the life of the pregnant woman. The Supreme Court, in holding 
the statute unconstitutional, stated: 

"We therefore conclude that the right of personal pri­
vacy includes the abortion decision, but that this right 
is not unqualified and must be considered against im­
portant state interests and regulation. " ( 410 U.S. 113, 
154). 

The Court went on to state that a woman's right of privacy 
included the right to decide in consultation with her physician 
and without state interference, to have an abortion during the 
first trimester of pregnancy. The Court ruled that during the 
second trimester of pregnancy a balance between the woman's 
right to privacy and the state's interest to protect the health of 
the woman permitted regulation to the extent that the state could 
regulate the qualifications of the person performing the abortion 
and the place in which it should be performed. During the third 
trimester or after "viability" of the fetus, the Court held that 

1. The Su preme Court of Pennsylvania has decided two cases involving the 
question of the constit u tionality of the Pennsylv8.nia abortion statutes ; 
Gominonwectlth v. Page, and Commonwealth v. K ing, 451 Pa. 331 (1973). 
In both cases the Conrt held t h e Pennsylvania Abortio:i. statutes , Act of 
June 24, 1939, P .L. 872, § §718-719, 18 P .S . ~ §4718-4719, unco113titutional. 
The P ennsylvania Supreme Court r elied exclusively on tlle holdings and 
guidelin es la id down by the United States Supreme Court in Wade and 
Holton. See p. 4-5 of the unreported opinions, Coinmonwealth 1J. Page and 
Com.1nonwealth v . King, supra. For this r eason any resolution of the is­
sues posed by your requests necessar ily . tnrns on an analysis of lVade 
and Bolton, supra. 

2 This issue is now a matter of some conflrnion due to the Supreme Court's 
action in affirming Ryan v . K lein, 347 F . Supp. 496 (E.D. N.Y., 1972), 
while vacating and r emanding Klein v. Nassau County M eclical Center, 
317 F . Supp. 496 ( 1972). See 4J L. Wk. 36iH. 

Hut see Doe v. Rose, No. C-169-73 (D. Utah, J une, 1973) __ D. _ _ _ ,, 
where the United States Dist;·ict Court of Uta h very recently issued a 
preliminary injunction prohibiting- t he defendant state a dministrator of 
the Medica id program from requir ing all applications by Medicaid p~r­
ticipan ts t o be su bmitted to t he defendant for approval prior to perfor­
man ce of t he a bortion, and a lso proh ibiting the defendant from requiring 
that abortions performed on Medicaid r ecipients be tllerapeutic. The r e­
quirement that the abortions be "therapeutic" was characterized as being 
a denial of equal protection. 
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the state could interfere with the abortion decision to protect 
fetal life up to the point of prohibiting abortion except when 
medical opinion indicated that bringing the pregnancy to term 
would endanger the life or health of the woman. 

The Court expressly established guidelines in conformity with 
these conclusions: 

"l. A state criminal abortion statute of the current 
Texas type, that excepts from criminality only a life­
saving procedure on behalf of the mother, without re­
gard to pregnancy stage and without recognition of the 
other interests involved, is violative of the due process 
clause of the Fourteenth Amendment. 
" (a) For the stage prior to approximately the end of 
the first trimester, the abortion decision and its effectua­
tion must be left to the medical judgment of the preg­
nant woman's attending physician. 
" ( b) For the stage subsequent to approximately the 
end of the first trimester, the state in promoting its in­
terest in the health of the mother, may, if it chooses, 
regulate the abortion procedure in ways that are rea­
sonably related to maternal health. 
" ( c) For the stage subsequent to viability, the state, 
in promoting its interests in the potentiality of human 
life, may, if it chooses, regulate and even proscribe abor­
tions except where it is necessary in appropriate medi­
cal judgment for the preservation of the life or health 
of the mother. 
"2. The state may define the term 'physician' as it has 
been employed in the preceding numbered paragraphs 
of this Part XI of this opinion, to mean only a physician 
currently licensed by the state, and it may proscribe 
any abortion by a person who is not a physician as so 
defined." 410 U.S. 113, 164-65. 

In Doe v. Bolton, supra, the Supreme Court considered the 
validity of procedural requirements which were imposed by a 
Georgia Statute regulating abortions.3 

>. In Bolton both the substantive and procedural provisions of the Georgia 
a bortion statute were challenged in the District Court below. The District 
Court struck down the substantive provisions of the abor tion statute 
which permitted abortion only in cases where necessary to preserve the 
life or health of the mother, where pregnancy resulted from forcible or 
statutory rape and incest, or w here the child would be born with a de· 
fo rmity or mental deficiency. The lower Court, however, upheld the pro· 
cedural requirements for abortion. Defendant in the District Court ap­
pealed the decision to the Fifth Circuit Court of Appeals. Plaintiffs ap· 
pealed that part of the decision of the lower Court sustaining the pro· 
cedural requirements of the Georgia Abortion Statute directly to the 
::>upreme Court. In view of the separate appeals, the Supreme Court in 
Bolton had before it only the issue of the validity of the procedural re­
quirements of the Georgia statute. However, from t he Supreme Court's 
decision in Wade, decided the same day, it is clear that the decision of 
the lower Court holding the substantive provis ions of the Georgia statute 
unconstitutional was correct and w ill have to be sustained by the Fifth 
Circuit of Appeals. 
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The procedural requirements before the Supreme Court were 
a residency requirement for women seeking to obtain an abor­
tion under the statute, a requirement that all abortions be per­
formed in a hospital accredited by the Joint Commission on Ac­
creditation of Hospitals, that the abortion be approved by a 
hospital staff abortion committee, and that the performing phy­
sician's judgment be confirmed by two other licensed physicians. 

The Supreme Court ruled each one of these procedural re­
quirements invalid as being unduly restrictive of the exercise 
of the right to decide to have an abortion in the first trimester of 
pregnancy. Although it is not altogether clear as to whether the 
procedural requirements of the Georgia statutes are valid as 
they pertain to abortions in the second trimester, it appears from 
the Supreme Court opinion that regulations as to the qualifi­
cations of the physician and the type of facility in which the 
abortion is performed are permissible. However, it would appear 
that the accreditation requirements by the Joint Commission, 
the screening requirements by the hospital committee and two 
consulting physicians and the residency requirements are not 
reasonably related to protecting the health of the woman even 
during the second trimester and hence are invalid. 

The Court also stated clearly that a State cannot require a 
physician to perform an abortion against his principles. Any re­
vision of the Medical Assistance regulations should make the 
personal right to refuse to perform an abortion clear. Doe v. 
Bolton, 410 U.S. 179, 197-98. 

II. 
The Federal Social Security Act permits states to undertake a 

program of providing medical services to the indigent. However, 
once the State opts to implement a program of medical assistance 
the Social Security Act requires that the State provide medical 
assistance to all those deemed eligible, 42 U.S.C. §1396a ( 10). 
Medical assistance is defined to include "medical care, or any 
other type of remedial care recognized under State law, furnish­
ed by licensed practitoners within the scope of their practice as 
defined by State law", 42 U.S.C. §1396(a) (6), and "physicians" 
services furnished by a physician ... whether furnished in the 
office, the patient's home, a hospital, or a skilled nursing home 
or elsewhere ... ", 42 U.S.C. 1396 (a) ( 5). 4 The relevant sections 
4. l!lven before lVade a nd Bolton supra, the F ederal statute and regulations 

permitted reimbursement to the states for the cost of abortions. In re­
sponse to an inquiry as to whether or not the Federal Government re­
imbursed the states for abortions under the Medical Assistance Pro­
gram, the F ederal Medical Services Administration, which administers 
the program, r eplied: 

"The following statement may be used to describe M.S.A.'s policy on 
abortions : 
"The position taken by M.S.A. on abortions Is that the Social Secur­
ity Act and the H E W regulations provide for Federal matching of 
state expenditures for all kinds of medical care and services, includ­
ing patient and hospital services, out-patient _hospital services, physi­
cian services, drugs, etc. If the State Medicare Program paid for 
these services whether for abortion or any other medical services, the 
F ederal Government shared the cost with the state." 
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of the State Public Welfare Code closely track this Federal pro­
vision.5 

In conformity with the above provision of the Social Security 
Act the Deparement of Public Welfare by its own regulations 
(D.P.W. Pa. Manual §9421.521(e)) has defined "medical ser­
vices" provided under the Medical Assistance Program as those 
services performed in accordance with "customary standards of 
medical practice." 

In defining "customary standards of medical practice" prior 
to the decision in Wade and Bolton, the Department recognized 
the abortion standards of the Pennsylvania Medical Society, the 
American Medical Association, and the Joint Commission on Ac­
creditation of Hospitals. Accordingly, the Department of Public 
Welfare 's procedures hold that abortions may be performed un­
der the Medical Assistance Program only in the following cir­
cumstances : 

1. There is documented medical evidence that continu­
ance of the pregnancy may threaten the health or life 
of the mother; 
2. There is documented medical evidence that the in­
fant may be born with incapacitating physical deform­
ity or mental deficiency; or 
3. There is documented evidence that a continuance 
of a pregnancy resulting from legally established stat­
utory or forcible rape or incest, may constitute a threat 
to the mental or physical health of a patient; 
4. Two other physicians chosen because of their recog­
nized professional competency have examined the pa­
ient and have concurred in writing ; and 
5. The procedure is performed in a hospital accredited 
by the Joint Commission on Accreditation of Hospitals. 

However, as discussed above, the Supreme Court of the United 
States has substantially redefined permissible medical practices 
for the State of Pennsylvania as well as for every other state. 
It is clear now, that a w oman in the first trimester of pregnancy 
has a right to decide whether or not to abort pregnancy. Her 
physician has the right to perform that abortion at her request. 
';I'he state's only interest in the abortion procedure at this point 
m p:egnancy is that the physician meet a general standard of 
medical competency and perform the abortion under generally­
accepted medical criteria for the performance of similar surgical 
oper ations. Similarly, the Supreme Court has dictated medical 
practice for P ennsylvania as well as the other states for abor­
tions performed on women in the second trimester of pregnancy. 

5. The P ublic Welfare Code requires r eimbursement for. inter alia : hospital 
care prescribed by a phys ician , 62 P.S. H43 .1 (1 ); out-patien t care con· 
sisting of " diagnostic, t herapeu tic, r ehabilitative or pallia tive services . . . " 
62 P .S . § 443.3 ( 1) ; a nd physicia ns services pr ov ided in a private office, 
62 PS. §443.3(2 ) ( ii). 
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III. 

SUMMARY 

Subsequent to the adoption of the present Medical Assistance 
provisions on abortions, the United States Supreme Court, in 
effect, redefined "customary medical practice" by elevating the 
right to consult a physician with regard to an abortion to con­
stitutionally protected status. Moreover, the Pennsylvania 
Supreme Court has voided the Pennsylvania abortion statutes 
as unconstitutional. Nothing in the Federal Social Security Act 
or in the State Public Welfare Code requires the maintenance 
of the present Medical Assistance provisions on abortions. There­
fore, a revision of these provisions to make State regulations 
consistent with the standards laid down by the United States 
Supreme Court (as outlined, supra) would be entirely legal and 
appropriate. 

Sincerely yours, 
PETER w. BROWN 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 56 

1. Mentally retarded children in residential mental r etardation facilities 
licensed by the Department of Welfare and in residence as interim care 
placements must receive a public school program of education. 

2. Mandates of PARC require that the Department of Welfare no longer 
secure education for interim care children from schools which do not 
adhere to the regulations for special education of the State Board of Ed­
ucation. 

3. A private school approved by the Department of Education for the ed­
. ucation of the mentally retarded provides a program which satisfies the 

requirements of the PARC case. 

Honorable Helene Wohlgemuth 
Secretary 
Department of Public Welfare 
Harrisburg, Pennsylvania 

AND 
Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 

August 6, 1973 
Harrisburg, Pa. 

Dear Secretary Wohlgemuth and Secretary Pittenger: 
As you know the continuing implementation, by your Depart­

ments of the Amended Order, Stipulation and Consent Agree­
ment ~f the PARC Case is being monitored by the Federal Court 
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through monthly Masters' Hearings. As a result of the discuss­
ions held at recent hearings, the Masters have directed this of­
fice to clarify the Commonwealth's position relating to the ed­
ucation of mentally retarded children who are residents of in­
terim care facilities under the control of the Department of Wel­
fare. The specific question is, "What educational standard must 
be followed for mentally retarded children in residential men­
tal retardation facilities subject to licensing by the Department 
of Welfare." 

It is my opinion and you are hereby advised that such children 
must receive a public school program of education, either direct­
ly for the school district or intermediate unit in which the facil­
ity is located or from an approved private school.I The regula­
tions in Section 5151 ( e) of the Department of Public Welfare 
Manual direct private licensed facilities to "arrange for children 
of school age to attend classes in a public or private school sys­
tem or provide an organized education program staffed with 
personnel qualified to organize and conduct an educational pro­
gram at least equal to that provided in the public school sys­
tem." 

This regulation creates four educational options for children 
in such a facility: 

1. Attend a public school. 
2. Attend a private "approved" school. 
3. Attend a private licensed school. 
4. Attend a residential program equal to a public school 

program. 

Options 1, 2, and 4 require a program that conforms to the 
State Board of Education Regulation for Special Education (22 
Pa. Code § 13) and the standards promulgated pursuant thereto. 
An "Option 3" placement would only require a program that 
conforms to the Regulations of the State Board of Private Ac­
ademic Schools ( 22 Pa. Code §51), a less demanding standard 
than that provided by State Board of Education Regulations. 

However, the PARC Case has removed Option 3, at least as 
it applies to children who are under the care and control of the 
Commonwealth by virtue of their placement in a private licens­
ed facility for the mentally retarded. 

Under both paragraph (g) of the Amended Order of the PARC 
Case (issued on May 5, 1972) and Section II of Attorney Gen­
er al's Opinion No. 35 (issued on April 23, 19·73) , the Common­
we~lth must provide access to a free public program of edu­
cation appropriate to the learning capacities of the mentally re-

1. Th is opinion deals with the obligation to provide an educational pro· 
g ram and does not spea k to the issu e of r esponsibility for the tuition to 
be paid for t hat program. 
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tarded child involved. The requirement of a public school pro­
gram can only be met by an institution which operates in con­
formity with the State Board of Education Regulations. Private 
academic schools operating under the licensure of the Board of 
Private Academic Schools' regulations do not meet this standard 
and therefore do not have an appropriate program to offer. 
Therefore, the Department of Public Welfare must immediately 
notify all interim care facilities that they can no longer arrange 
for the education of mentally retarded, interim care children 
through a private academic school, but must make such arrange­
ments with the local public school officials. 

In the case of a private licensed facility which is also a private 
academic school, it can no longer lawfully provide a program of 
education to interim care children unless it first meets the stand­
ards of, and is approved by, the Department of Education apply­
ing the rules and regulations for special education of the State 
Board of Education. 

In order to afford all interested educational institutions the 
opportunity to provide the educational program prescribed by 
the PARC Case and this Opinion, the Department of Education 
is currently implementing procedures for the approval of pri­
vate schools for the mentally retarded. Approval of a private 
school under these new procedures as a school for the mentally 
retarded will enable children who are mentally retarded to be 
placed in such schools in satisfaction of the educational require­
ments of the PARC Amended Order, Stipulation and Consent 
Decree. 

Sincerely yours, 
LARRY B. SELKOWITZ 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 57 

State Police--5'6" 1lfinirnum height requirernent-Disproportionately disad­
vantages females and Spainish-surnamed applicants-This requirement 
should be suspended pending validation as job related . 

1. Neutral application of a 5'6" minimum height requirement by the State 
Police disproportionately disqualifies women and Spanish-surnamed ap­
plicants. 

2. Once a standard fo r selection of applicants for employment is shown to 
disproportionately disadvantage cer tain groups of job a pplica nts, the 
State, as employer, has the burden of showing _that this imbalance re­
sults from a selection standard that is substantially related to Job per­
formance. 

3. As all available evidence tends to show that the 5'6" minimum height re­
quirement is not job-related, the use of this requirement should be sus­
pended pending State Police validation of the height requirement. 
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Col. James D. Barger 
Commissioner 
Pennsylvania State Police 
Harrisburg, Pennsylvania 
Dear Col. Barger: 

Harrisburg, Pa. 
August 9, 1973 

Our opinion has been requested as to the validity of the con­
tinued use by the State Police of the 5'6" minimum height re­
quirement for applicants to the force. You have advised us that 
a great number of women and applicants of Spanish descent 
have been denied the opportunity to compete for State Police 
positions due to the minimum height requirement. Though one 
Spanish-surnamed male, one black female and 10 white females 
were part of the January, 1973, cadet class of 152, many other­
wise well qualified applicants found the minimum height require­
ment an insurmountable impediment. An analysis of the State 
Police as of June 30, 1973, reveals that out of a total of 4,170 
State Police officers (enlisted personnel) only two are of Span­
ish ancestry and only twenty-five are women. The Spanish-sur­
named State Police officers thus comprise less than 0.05 % of the 
total State Police force as compared to the Spanish American 
population of Pennsylvania which is 2% . Women comprise less 
than .6% of the force whereas they form approximately 37% of 
the Pennsylvania work force. 

The impact of the 5'6" minimum height requirement on appli­
cants who are women or of Spanish descent is readily under­
stood and illustrated. While the average height of men in the 
United States is slightly over 5'8" [United States, Bureau of 
Census, Statistical Abstract of the United States ( 1966), here­
inafter Statistical Abstract], the average height of women is 5'3" 
[Statistical Abstract], with Spanish-surnamed Americans aver­
aging approximately 5'4-1h" [Rosenquist and Megargee, Delin­
quency in Three Cultures, 387 (University of Texas Press 1969) , 
quoted in CCH EEOC DECISIONS ( 1973) ~6304]. Applying the 
5'6" height requirement results in widespread ineligibility of 
women as approximately 80 % of adult women are less than 5'5" 
tall. CCH EEOC DECISIONS ( 1973) ~6286 . The percentages of 
Spanish-surnamed male applicants excluded by a 5'6" reight re­
quirement is over three times the percentage of white male ap­
plicants excluded. Ten State Nutrition Study, Department of 
HEW, Vol. 3, appendix pages III-47, III-49, III-50. 

Thus the conclusion must be drawn that the 5'6" minimum 
height requirement has a disproportionate impact on Spanish­
surnamed and women applicants and operates to their decided 
disadvantage. This position has been adopted by the Pennsyl­
vania Human Relations Commission. In a letter from Homer 
Floyd, Executive Director of the Human Relations Commission, 
to Robert Albert, Executive Director of the Affirmative Action 
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Council, dated May 25, 1973, Mr. Floyd stated: 

"At its last meeting, the Commission adopted a position 
... that this requirement [5'6" minimum height for 
State Police officers] unlawfully discriminates against 
women and apparently against Spanish-surnamed appli­
cants. We respectfully request that the State Police be 
asked to remove the minimum height requirement un­
less they can persuasively demonstrate the need for it." 
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This conclusion is also supported by Equal Employment Op­
portunity Commission decisions which have held that minimum 
height requirements of as low as 5'6" and 5'5" discriminate 
against women and Spanish-surnamed males. EEOC Decision No. 
72-0284, August 9, 1971, CCH Employment Practices Guide 
~6304; EEOC Decision, No. 71-1418, March 17, 19-71, CCH Em­
ployment Practices Guide ~6223. Though EEOC interpretations 
of Title VII of the Civil Rights Act of 1964 (Title VII as amend­
ed by the Equal Employment Opportunity Act of 1972, is now 
binding upon state and local governments as well as private em­
ployers) are not binding on federal courts they are given great 
deference particularly in matters involving professional exper­
tise. Griggs v. Duke Power Co., 401 U.S., 429, 433 ( 1971). 

The law regarding employment discrimination as it has de­
veloped under both the Fourteenth Amendment as well as Title 
VII of the 1964 Civil Rights Act provides that a prima facie 
case of discrimination is shown if an employment standard, 
neutral on its face, has the effect of disproportionately disad­
vantaging a certain group of job applicants. Such a case has been 
made here. Once this prima facia showin~ has been made, the 
burden shifts to the employer to show that the imbalance re­
sults from a job-related selection standard. There is no need to 
show intent to discriminate or lack of good faith. Rather, the 
employer must show that the given requirement is a bona fide 
occupational qualification related to job performance. Gri9qs v. 
Duke Power Co., supra; Commonwealth v . O'Neill, 473 F . 2d 
1029 (3rd Cir. 1973); Carter v . Gallagher, 452 F. 2d 315 ( 8tn 
Cir. 1972); Castro v. Beecher, 459 F . 2d 725 (1st Cir. 1972): 
Chance v. Board of Examiners, 458 F. 2d 1167 (2<l Cir. 1972); 
Official Attorney General Opinion No. 119, May 4, 1972. 

The burden is thus on the State Police to justify the dis­
criminatory effect of its minimum height requirement by estab­
lishing that it is in fact substantially related to carrying out the 
duties of a State Police officer. This the State Police have failed 
to do as of yet. In a memorandum dated December 16, 1971, to 
Mr. Henry Adams, Jr .. Director of the Governor's Task Force on 
Equal Rights, Rocco Urella, then Commissioner of the Pennsyl­
vania State Police, set forth the State Police's justification for 
the retention of the minimum height requirement: ( 1) "There 
is a correlation between size and the number of police officers 
who suffer attack"; ( 2) "the need for an officer to be seen in 
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order to be effective"; and ( 3) "the cost of equipment inventor­
ies to accomodate an organization with no height limitations." 

The State Police's rationales were merely stated as conclusions 
and were not supported by any data whatsoever. In fact, the 
bulk of evidence is to the contrary. First, in 1971, the Wisconsin 
State Bureau of Personnel conducted a nationwide survey of 34 
law enforcem ent agencies and found that (a) there do not ap­
pear to be any significant factors to support the hypothesis that 
smaller officers invite attack more fequently than larger officers, 
( b) there appears to be no proven rationale to justify any height 
r equirements, and ( c) there appears to be a general trend to­
war d lower height requirements. Secondly, apart from the ob­
vious necessity that a police officer must be visible, the Police 
Foundation, a non-profit funding agency that sponsors innova­
t ive programs in local police departments stated: "There is no 
data which conclusively relates height of a police officer to job 
performance and a great deal of evidence which shows that the 
p resence of a height requirement discriminates against women 
and certain minorities." Statement of the Police Foundation be­
fore the Law Enforcement Assistance Administration in the 
m atter of Proposed Equal Rights Guidelines, Dec. 21 , 19-72. 
Thirdly, a m er e increase in cost does not rise to the "touchstone 
of businPss n ecessity", the standard decreed by the U.S. Su­
preme Court in Griqgs, supra. U.S. v . Bethlehem Steel Corp., 
446 F. 2d 652 (2d Cir. 1971) ; Johnson v. Pike Corp. of America, 
332 F. Sunp. 490 ( C.D. Cal. 1971). Since the burden of proof 
is on the State Police and as thev have yet to meet it, the mini­
mum heigh t r equirement should be suspended until such time as 
the State Police can m eet its h eavy burden of demonstrating 
the job r elatedness of its minimum height requirement. 

The suspension of the minimum height requirement is also in 
conformity with recent action taken by the Pennsylvania Bureau 
of Correction which eliminated the height requirement for all 
state cor r ectional officer applicants but required instead that the 
applicant be physically and m entalJy capable of performing the 
duties of the position. Similarly, valid strength, physical skill 
<md fi tness r equirem ents couJd be substituted for a minimum 
heigh t requir em en t for Stat e Police candidates. The elimination 
of a minimum h eight requirement for police officer candidates is 
bv no means unique to the Commonwealth of Pennsylvania; 
Minnesota , Wisconsin, Alaska and Connecticut have all recently 
eliminated minimum hekht requirements for their State Police 
forces. Connecticu t 's decision was made, in part. specifically to 
open th~ir Stat P. P olice force to minority groups. Wisconsin's de­
cic;ion was t aken af ter the nationwide survey conducted by the 
Wisconsin State Bureau of P er sonnel m entioned earlier. 

The decision to suspend the minimum height requirement is 
~lso consistent with the recently enacted equal rights guide­
lines promulgated by the Law Enforcement Assistance Admin­
istration: 
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"The use of minimum height requirements, which dis­
qualifies disproportionately women and persons of cer­
tain national origins and races, such as persons of Mexi­
can and Puerto Rican ancestry, or oriental descent, will 
be considered violative of this Department's regula­
tions prohibiting employment discrimination. 

"In those instances where the recipient of Federal assis­
tance is able to demonstrate convincingly through the 
use of supportive factual data such as professionally 
validated studies that such minimum height require­
ments used by the recipient is an operational necessity 
for designated categories, the minimum height require­
ment will not be considered discriminating." 
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38 Fed. Reg. 6415 (March 9, 1973). The State Police receive two 
grants from the LEAA totaling $1,029,000. 

In conclusion, the State Police 5'6" minimum height require­
ment discriminates unjustifiably against Spanish-surnamed and 
women applicants. It protects no demonstrably valid interest of 
the Commonwealth. The State Police have not met their burden 
of demonstrating the job relatedness of such a requirement. 
Therefore, I am instructing you that the 5'6" minimum height 
requirement for applicants to the State Police is illegal and 
should be suspended pending validation. 

Very truly yours, 
ROBERT P. VOGEL 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 58 

Commission on Charitable Organizations-Charitable Solicitation Act, 10 
P.S. §160-1 et seq.-Federal preemption-"Supremacy Clause"-Non-ProfU 
corporations, Title 36 of U.S.C. 

1. Non-profit corporations created at Title 36 of the U.S.C. by the U.S. Con­
gress 36 U.S.C. §1 et seq., in the exercise of its local legislative powers 
are regarded as foreign non-profit corporations of the Commonwealth, and 
as such are subject to the laws, rules and r egulations of the Common­
wealth,' including, inter alia the Charitable Solicitation Act, 10 P .S. 
§ 160-1 et seq. 

2. The creation of non-profit corporations at Title 36 of the U.S.C. by the 
U.S. Congress as foreign corporations within the Commonwealth is in­
sufficient to apply the doctrine of federal preemption and to immunize 
such entities from registration under Pennsylvania's Charitable Solic­
itation Act, 10 P.S. §160-1 et seq. 



162 OPINIONS OF THE ATTORNEY GENERAL 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 
Dear Secretary Tucker: 

August 10, 1973 
Harrisburg, Pa. 

Receipt is acknowledged of your request for our opinion re­
garding the applicability of the Charitable Solicitation Act, 10 
P.S. §160-1 et seq., to federally created non-profit corporations 
engaged in the solicitation of charitable funds within the Com­
monwealth of Pennsylvania. It is our opinion, and you are here­
by advised that federally created non-profit corporations under 
Title 36 of the United States Code are regarded as foreign non­
profit corporations of this State, and as such, are subject to the 
laws, rules and regulations of this State, including, inter alia, 
the Charitable Solicitation Act, 10 P.S. §160-1 et seq. 

Ownership of all or part of the shares of a corporation by the 
United States government is well precedented in American his­
tory. See, Oliver Peter Field, "Government Corporations: A 
Proposal," 48 Harv. L.R. 775 ( 1935). Government corporations 
were established by direct acts of Congress, by executive orders 
authorizing incorporation under State law, or by the purchase 
of the controlling interests of private corporations. 0.R. McGuire, 
"Some Problems Arising From Government Corporations", 85 
U. of Penn. L.R. 778 (1937). With the advent of the New Deal, 
the trend toward using governmental corporations as an agency 
for executing the laws of Congress was accentuated. See, Mau­
rice S . Culp, "Creation of Governmental Corporations By The 
National Government," 33 Mich. L .R. 4 73 ( 1935). This process 
continued unabated until the passage of 31 U.S.C. §869 in the 
year 1945 which dismantled all existing governmental corpo­
rations and prohibited the establishment of new ones " ... "for 
the purpose of acting as an agency or instrumentality of the 
United States, except by Act of Congress or pursuant to an Act 
of Congress specifically authorizing such action." Such Congres­
sional sanction is often given, and there are in existence govern­
mental corporations created by Congress, e.g., Federal Crop 
Insurance Corporation, 7 U.S.C. §1503; Federal Deposit Insur­
ance Corporation, 12 U.S.C. §1811 ; Federal Home Loan Mortage 
Corporation, 12 U.S.C. §1451. 

In the exercise of its local legislative powers as the Legislature 
of the District of Columbia, Congress also created a series of 
non-profit patriotic corporations as a "body corporate and politic 
in the District of Columbia." Such non-profit patriotic corpo­
rations include the American National Red Cross. 36 U.S.C. §1; 
Daughters of the American Revolution, 36 U.S.C. §18; Sons of 
the American Revolution 36 U.S.C. §20a; Boy Scouts of America, 
36 U.S.C. §31; American Legion, 36 U.S.C. §41; Amvets, 36 
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U.S.C. §67; Grand Army of the Republic, 36 U.S.C. §71; Ladies 
of the Grand Army of the Republic, 36 U.S.C. §77; Disabled 
American Veterans, 36 U.S.C. §902; American War Mothers, 36 
U.S.C. §91; VFW, 36 U.S.C. §111; Future Farmers of America, 
36 U.S.C. §271; Olympic Committee, 36 U.S.C. §371; National 
Safety Council, 36 U.S.C. §461; Fund For Medical Education, 36 
U.S.C. §601; Legion of Valor, 36 U.S.C. §631; Boys Clubs of 
America, 36 U.S.C. §691; Veterans of World War I, 36 U.S.C. 
§761; Congressional Medal of Honor Society, 36 U.S.C. §791; 
Order of the Purple Heart, 36 U.S.C. §821; Big Brothers of 
America, 36 U.S.C. §882; Jewish War Veterans, U.S.A. 36 U.S.C. 
§911; and Blue Star Mothers, 36 U.S.C. §941. Question is raised 
about the applicability of Pennsylvania's Charitable Solicitation 
Act, 10 P.S. §160-1 et seq., to such non-profit, federally created, 
patriotic corporations when such entities are soliciting charitable 
funds within the Commonwealth of Pennsylvania. 

Registration by the federally-created non-profit corporations 
in order to solicit funds within the Commonwealth is literally 
required by 10 P.S. §160-3. Any claim for exemption from the 
operation of the Act must be premised on the status of the cor­
porations as immune under the doctrine of federal preemption. 

The doctrine of federal preemption has been applied to in­
validate State regulations of governmental corporations where 
the corporation is carrying out a governmental purpose under 
extensive federal regulations. In Easton v. State of Iowt1, 188 U.S. 
220, 47 L. Ed. 452 (1902), the United States Supreme Court 
held that the State could not criminally punish a bank teller of a 
national bank for accepting a deposit while the bank was insol­
vent in violation of a State statute because Congress preempted 
the area by regulating the circumstances under which an in­
solvent national bank should not accept a deposit. In Franklin 
N1tional Bank of Franklin Square v. New York, 347 U .S. 372, 
74 S. Ct. 550, 98 L. Ed. 767 (1954), the United States Supreme 
Court applied the doctrine of federal preemption and held that a 
New Yory statute prohibiting the usage of the "saving" or "sav­
ings" in banking business or advertising except for chartered 
savings and loan associations was invalid as applied to national 
banks because it conflicted with federal laws expressly author­
izing national banks to receive savings deposits and to exercise 
incidental powers thereto. 

In dealing with the non-profit, federally-created, patriotic 
corporations of Title 36 of the United States Code, however, it 
is noted that such corporations are created as "body corporate 
and politic in the District of Columbia." As held by the Supreme 
Court of Minnesota in Pierce v. Grand Army of the Republic, 
220 Minn. 117, 20 N.W. 2d 489 (1945) , the creation by Congress 
in the exercise of its powers as local legislature for the District 
of Columbia of a non-profit corporation establishes such an en­
titv as a domestic corporation of the District of Columbia and 
a foreign corporation within other jurisdictions in the United 
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States. See, also, Ragan v. Dodge County Chapte~, A~erican Red 
Cross 36 S.E. 2d 831 (Ga. App. 1946). The distmchon between 
gover~mental corporations and non-profit patriotic corporations 
becomes clear. The governmental corporations act as arms of the 
executive branch of government in enforcing Congressional en­
actments whereas non-profit patriotic corporations are merely 
created in the capacity of the United States Congress to act as 
the local legislature for the District of Columbia with the same 
effect as the creation of non-profit corporations created under 
existing State law. Against this background, the question of the 
applicability of Pennsylvania's Charitable Solicitation Act, 10 
P .S. §160-1 et seq. to the non-profit patriotic corporations of 
Title 36 of the United States Code can be addressed.I 

As held by the Court in ITT Lamp Division of International 
Telephone and Telegr.1ph Corp. v. Minter, 435 F . 2d 989 (1st 
Cir. 1970), a Congressional intent to preempt an area which is 
historically within the realm of state police powers is not to be 
inferred lightly: 

"Where Congress has not clearly manifested its purpose 
to exclude state action which has taken the form of 
exercise of its historic police powers, such state action 
will not be invalidated under the Supremacy Clause, 'in 
the absence of persuasive reasons' . . . . . or unless the 
administration of state law 'palpably infringes' upon 
the federal policy." 435 F. 2d at 922, 993 

The "test" for determining whether or not a federal statute pre­
empts state legislation regarding the same subiect matter was 
explicitly sp~lled out in Commonwealth of Pennsylvania v. 
Nelson , 350 U.S. 497, 502, 504 ( 1955) : 

"First, the scheme of federal regulation is so pervasive 
as to make reasonable the inference that Congress left 
no room for the States to supplement it." 

* * * 
"Second, the federal statutes touch a field in which the 
federal interest is so dominant that the federal system 
must be assumed to preclude enforcement of state laws 
on the same subject." 

In applying this test to the non-profit corporation of Title 36 
of the United States Code it is noted that the creation of such 
entities was not a regulatory statute but merely an incorporation 
statute under local legislative powers as the legislature for the 
District of Columbia so there is no pervasive regulatory scheme 
indicating that Congress left no room for the State to supple­
ment such legislation. See, Report of the Senate Committee, 
Senate Report No. 38, February 26, 1947, 1947 U.S. Code Cong. 

1. It is noted that certain veterans organizations can obtain a statutory 
exemption under 10 P .S. §160-4(a ) (6) by filing a request for such exemp­
tion with the Commission. 
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Service, at p. 1028 where the legislative history indicates no in­
tent to occupy the field of regulations in reference to the Ameri­
can National Red Cross. 

Secondly, the federal interest in creating charitable corpo­
rations is not a federal interest so dominant that the federal 
system must be assumed to preclude enforcement of state laws 
on the same subject but rather the interest is historically one of 
State police powers of which the federal government enjoys no 
constitutional parallel. Again, it should be noted that Title 36 of 
the United States Code provides that bylaws and regulations be 
ordained and promulgated by such non-profit corporations which 
are " ... not inconsistent with the laws of the United States of 
America or any State thereof." (Emphasis supplied.)2 This pro­
vision presumptively indicates an intent of the Federal Congress 
not to occupy the field so as to preclude enforcement of state 
regulatory statutes. 

Just as there is no inherent contradiction when the State cre­
ates non-profit corporations in order to allow such entities to 
accomplish charitable ends and thereafter requires their reg­
istration under the Charitable Solicitation Act, 10 P.S. §160-1 
et seq., there is no conflict when the federal government char­
ters a charitable entity for charitable purposes, and the State 
thereafter requires registration of that entity with the State 
prior to soliciting funds within the State. Congress has not in­
dicated by creating the non-profit corporation under the local 
legislative powers its clear intention to exclude state action in 
the exercise of historic state police powers; to wit, legislate for 
health, safety, and welfare of the citizens of the State by in­
suring that charitable solicitations with the State are conducted 
for the public good.3 

It, therefore, is concluded that the creation of non-profit cor­
porations under Title 36 of the United States Code by the United 

2. See American National Red Cross, 36 U.S.C. §2; Daughters of the Ameri· 
can' Revolution, 36 U.S .C. §18a; Sons of the American Revolution, 36 
U.S.C. §20c; Boy Scouts of America, 36 U.S.C. §22 ; Girl Scouts, 36 U.S.C. 
§32; Amer ican L egion, 36 U.S.C. §44; American Vets, 36 U.S.C. §67c ; 
Grand Army of the Republic, 36 U.S.C. §78c ; Disabled American Vets, 
36 U.S.C. §90d; American War Mothers, 36 U.S.C. §95; V:i<:W, 36 U.S.C. 
§114; Future Farmers of America, 36 U.S.C. §274; Olympic Co.mm., 36 
U.S.C. §374; Nat. Safety Council, 36 U.S.C. §464; Fund for Medical Ed., 
36 U.S.C. §604; Legion of Valor, 36 U.S.C. §634; Boys Club of Ame:ica, 
36 U.S.C. §694; Vets of W.W. I, 36 U.S.C. §764; Medal of ~onor Society, 
36 U.S.C. §794; Order of Purple H eart, 36 U.S.C. §824; Big Brothers of 
America, 36 U.S.C. §884 ; Jewish War Veterans, 36 U.S.C. §914; Blue 
Star Mothers, 36 U.S.C. §944. 

3. Our office has learned that, in 1965, the American National Red Cross 
was advised in an informal opinion from this office by former Deputy 
Attorney General Charles A. Woods, Jr., that it was exemp_t fr.om the 
Act. A diligent search of the files in our office and files ~a~ntamed by 
the Department of State has failed to uncover such '.1~ opm10n._ To the 
extent that such may have been considered the position of this office, 
however, that position is herewith overruled. 
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States Congress as a foreign corporation within the Common­
wealth is insufficient to apply the doctrine of federal preemption. 
Consequently, such non-profit corporations must register under 
the Charitable Solicitations Act, 10 P.S. §160-1 et seq. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL P ACKEL 
A ttorney General 

OFFICIAL OPINION No. 59 

Pennsylvania State Pol-ice-Expunction of cr iminal r ecords under Section 19 
of Contro lled Substance, D rug, Device and Cosmetic A ct-Duties of Pennsyl­
vania State Pol ice in cornplying with exp-unct i on orders under Section 19. 

1. All expunction orders pursuant to the Drug Act must be served on the 
Commissioner of State Police. 

2. Only those records which will produce a posit ive reply if a record check 
is made need be expunged, and investigatory files may be maintained. 

3. T he Commissioner must file his affidavit within 30 days stating the action 
he has undertaken pursuant to the Court Order . 

Colonel James D. Barger 
Commissioner 
Pennsylvania State Police 
Harr isburg, P ennsylvania 
Dear Colonel Barger: 

Harrisburg, Pa. 
August 14, 1973 

You have asked for my opinion on certain questions relating 
to expunct ion of criminal records by the State Police pursuant 
to Section 19 of the Controlled Substance, Drug, Device and 
Cosmetic Act. Act of April 14, 1972, P.L. , No. 64, §19 (35 
P .S. §780-119) . 

1. What is t he responsibility of the Pennsylvania State Police 
regarding expunging such records? 

Subsection (a) of Section 19 requires that, upon receipt of a 
Court Order issued pursuant to said section, the custodian of 
P ennsylvania State Police criminal records shall: ( 1) expunge 
and destroy the official and unofficial arrest and other criminal 
r ecords in the custody of the Pennsylvania State Police for the 
individual and the arrest referred to in said Order; ( 2) request, 
insofar as he is able, the return of such records which have been 
made available to Federal and other State agencies, and destroy 
such records on receipt thereof; ( 3) within thirty days of the 
date of said Order, file with the court an affidavit that such re­
cords have been expunged and destroyed, together with the 
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court's expunction order; and ( 4) retain no copies thereof. 

2. Where should such court orders be directed? 
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The Commissioner of the State Police is the legal custodian 
of the criminal records of that agency. Therefore, all expunction 
orders must be served on the Commissioner, no matter who is 
in actual possession of them. Commonwealth v. Friday, 171 Pa. 
Super. 397, 90 A. 2d 356 (1952). 

3. Must investigatory records also be expunged? 

It is my opinion and you are hereby advised that you are 
obligated to expunge only those records which will produce a 
positive record reply if a record check is requested. The inten­
tion of this section of the Act is to eliminate any potential dis­
ability that a person might have as a result of having been ar­
rested. This will be achieved by expunging those records which 
would produce a positive response to a record check. If the sub­
ject's name appears in investigative records there is no duty to 
expunge such records. Obviously, it would be virtually impos­
sible to check all State Police investigatory reports to find every 
place where the subject's name might appear. Furthermore, the 
mere fact that a name appears in an investigative file is not 
prejudicial since many persons are referred to in such files who 
have not been arrested, and who are not suspects, including, for 
example, the victims of crimes and witnesses. 

4. Which Pennsylvania State Police offices or installations must 
file the affidavit required by Section I9, and what should such 
affidavits contain? 

It is sufficient that the affidavit be filed by the Commissioner. 
The affidavit should be addressed to the Court which issued the 
expunction order. It should state the name of the individual 
whose records were expunged, certify that all records required 
to be destroyed by Section 19 have in fact been destroyed, and 
be signed, under oath, by the Commissioner or his designee. If 
the expunction order fails to provide sufficient information to 
identify the correct records, the Commissioner or his designee 
should immediately notify the court of the need for additional 
information. 

5. At times it will take more than thirty days to obtain records 
from other agencies, such as the F.B.I. In such cases, how does 
this affect the thirty-day affidavit return requirements? 

Section 19(a) provides in relevant part that the keepers of 
criminal records shall "require to the extent they are able the 
return of such records as they have made available to Federal 
and other State agencies . .. . " (Emphasis supplied.) 

Apparently, the Legislature recognized that police depart­
ments may have some difficulty in obtaining prompt return of 
criminal records supplied to other police departments. You are 
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advised that in order for the Pennsylvania State Police to com­
ply with Section 19, it will be satisfactory to return an affidavit 
within thirty days after receipt of the expunction order certify­
ing that all department records have been expunged and attach­
ing copies of all requests by the Commissioner to other law en­
forcement agencies for the return of such information as was 
provided to them by the State Police. When these additional rec­
ords are returned by other law enforcement agencies to the 
Commissioner, he should file a supplemental affidavit certifying 
that such records have in fact been received and destroyed. 

Sincerely yours, 
ISRAEL P ACKEL 

Attorney General 

OFFICIAL OPINION No. 60 

Department of Agriculture-Weights and .Measures Act, 76 P .S. §100-1 et seq. 

1. Where inspection under the Weights and Measures Act, 76 P.S. § 100-1 et 
seq. renders commodities unsaleable but usable by merchants for per­
sonal use, this loss which is incidental to enforcement of inspection 
statutes must be borne by the merchants. 

Honorable James A. McHale 
Secretary 
Department of Agriculture 
Harrisburg, Pennsylvania 
Dear Secretary McHale: 

Harrisburg, Pa. 
August 24, 1973 

Receipt is acknowledged of your request for our opinion re­
garding the obligation of the Department to compensate mer­
chants for merchandise rendered usable, but unsaleable, as the 
result of inspection under the Weights and Measures Act, 76 P.S. 
§100-1 et seq. It is our opinion, and you are hereby advised that 
the trifling injury occasioned by using such samples for inspec­
tion pursuant to 76 P.S. §100-12 is not a taking of property for 
public use as to require compensation and such loss is a neces­
sary incident to enforcement of the statute. 

The Weights and Measures Act, 76 P.S. §100-12, provides for 
inspection of commodities which are held by merchants and in­
tended for sale: 

"[Inspectors appointed under 76 P.S. §100-16] shall, 
from time to time, weigh or measure and inspect pack­
ages or amounts of commodities kept, offered or exposed 
for sale, sold or in the process of delivery, to determine 
whether the same contain the amounts represented .... " 

In conducting such inspections, representative samples are used 
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in accordance with the sampling procedures recommended by 
the National Bureau of Standards as required by 76 P.S. §100-12, 
and in the process, samples, which are returned to the merchants 
are rendered unsaleable but usable by the merchants. There­
after, merchants can consume such products in their own per­
sonal use, or in accordance with trade practice, return the items 
to the manufacturers for credit to their accounts. Question is 
raised concerning the right of such merchants to receive com­
pensation for this incidental injury to this property. 

In State of Louisiana v. Dupaquien, 46 La. Ann. 577, 15 So. 
502 (1894), the Court addressed a similar question where milk 
samples were rendered not only unsaleable but also unusable by 
milk inspectors who tendered no payment for such samples. In 
holding that the usage of such samples was not an uncompen­
sated taking, the Court noted that the taking and consumption 
of the product was not compensable inasmuch as the merchant 
must bear this loss as a cost of conducting business: 

"It is that public interest alone in foods generally sold 
which justifies the public examination of private prop­
erty. If the public have such interest in the wares ... , 
that same public have a corresponding right of access to 
such wares, to the extent necessary for the preservation 
of their rights or interests." 15 So. at 504 

Other jurisdictions have indicated that the loss occasioned by 
the actual taking of samples for purposes of inspection and reg­
ulation is a necessary incident to the enforcement of such stat­
ute and the cost must be borne by the merchant. 

" ... the trifling injury occasioned by taking samples is 
not such a taking of property for public use as to re­
quire compensation to be made therefor. Such loss is a 
necessary incident to the enforcement of the statute." 
State of Missouri v. Bixman, 162 Mo. 1, 62 S.W. 828, 836 
( 1901) (Emphasis added.) 
" ... it would hardly be contended that the trifling in­
jury to property occasioned by taking samples for in­
spection would be such a taking of private property 
for public use as to require that compensation be made 
therefor. Such an injury to property is a necessary in­
cident to the enforcement of reasonable regulations af­
fecting trade in food." Commonwealth of Massachusetts 
v. Carter, 132 Mass. 12, 15 (1882). (Emphasis added.) 

In the instance of inspections pursuant to the Weights and Mea­
sures Act, 76 P.S. §100-12, there is no actual taking of property 
from the merchant, and any injury to the property is merely in­
cidental because the property remains usable by the merchant 
for his personal use or for return to the manufacturers for credit 
after the package is opened and inspected. Unlike the cases cited 
above, the inspectors leave the commodity in the physical pos­
session of the merchant and there is not even the semblance of 
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the taking of property without just compensation. Given this 
incidental injury, it is concluded that such loss is a necessary 
incident to the enforcement of the statute, and the loss must be 
borne by the merchant as a cost of doing business within the 
Commonwealth. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 61 

Department of Educat ion- Sect ion 1361 of the Pu bl i c School Code-Trans­
porta t ion of resident nonpublic school student s beyond school district 
boundaries. 

1. Section 1361 of the P ublic School Code of 1949, 24 P .S. §13-1361, requires 
public school districts which prov ide t r ansportation to public school 
students to also provide iden tical t ransportation to a ll nonpublic school 
students who live with in t h e school dis trict and who attend a school not 
operated for prc;fit which is located within the public school district's 
boundaries, or ou~side the d istrict's boundaries at a distance not exceed­
ing ten miles by the nearest pu blic highway. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
August 17, 1973 

You have asked whether school districts are required to trans­
port resident nonpublic school pupils beyond the school district 
boundary lines when free transportation to public school pupils 
is provided, under Section 1361 of the Public School Code of 
1949, P .L. 30, as amended by Act 372 of 1972 (24 P.S. §13-1361). 
Section 1361 provides as follows: 

"The board of school directors in any school district 
may, out of the funds of the district, provide for the 
free transportation of any resident pupil to and from 
the kindergarten, elementary school, or secondary 
school in which he is lawfully enrolled, provided that 
such school is not operated for profit and is located with­
in the district boundaries at a distince not exceeding 
ten miles by the nearest public highway, except that 
such ten-mile limit shall not apply to area vocational 
technical schools which regularly serve eligible district 
pupils or to special schools and classes approved by the 
Department of Education, and to and from any points 
in the Commonwealth in order to provide field trips for 
any purpose connected with the educationol pursuits 
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of the pupils. When provision is made by a board of 
school directors for the transportation of public school 
pupils to and from such schools or to and from any 
points in the Commonwealth in order to provide field 
trips as herein provided, the board of school directors 
shall also make identical provision for the free trans­
portation of pupils who regulary attend nonpublic kin­
dergarten, elementary and high schools not operated 
for profit to and from such schools or to and from any 
points in the Commonwealth in order to provide field 
trips as herein provided." (Emphasis added.) 
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Our reading of the above indicates that the intention of the 
Legislature is clear: When transportation is provided to public 
school pupils, identical transportation must be provided to all 
resident nonpublic school pupils attending a school not operated 
for profit or located within the district boundaries or outside 
the district boundaries at a distance not exceeding ten miles by 
the nearest public highway. By providing for such transpor­
tation, the Legislature was recognizing that, as a rule, nonpublic 
school students must travel further to get to school and that at­
tendance zones for nonpublic schools usually do not coincide 
with school district boundaries. 

The word "identical" must be construed so as to refer to 
such factors as distance from school and hazardous routes under 
Section 1362 of the School Code. Thus, for example, if public 
school children who live less than a mile and one-half do not re­
ceive free transportation, neither shall nonpublic school students. 
The word "identical cannot be construed to refer to the ques­
tion of school district boundaries, because such a construction 
would negate and make meaningless the specific language in the 
statute respecting transportation outside the district boundary­
a result that may not be reached under the Statutory Construc­
tion Act of 1972, Act 290 of 1972, 1 Pa. S. §1933: 

"Whenever a general provision in a statute shall be in 
conflict with a special provision in the same or another 
statute, the two shall be construed, if possible, so that 
effect may be given to both. If the conflict between the 
two provisions is irreconcilable, the special provision 
shall prevail and shall be construed as an exception to 
the general provision .... " 

You are advised, therefore, that provision of transportation 
outside the district boundaries to nonpublic school students in 
the circumstances described above is not optional but is required 
under the language of the Act. 

Very truly yours, 
MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 
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OFFICIAL OPINION No. 62 

Women's rights to use their own name 
1. A married woman has the right to continue to use the name given her 

at birth or "maiden name" after marriage. 
2. A married woman can continue or change her operator's license or 

vehicle registration in or to her name at birth. 
3. A woman need not change her name to her spouse's on the date of mar· 

riage. 
4. The Pennsylvania Equal Rights Amendment means that the equality of 

women must be an official fact. 
5. The State cannot rationalize sex discrimination based on efficiency. 
6. "Actual name" as used in the Vehicle Code means either (1) a name as· 

signed at birth, ( 2) the surname of a husband if so selected by a married 
woman, (3) a name changed by court order, or (4) the name by which 
a person is and has been known as demonstrated by reasonable evidence. 

Honorable Jacob G. Kassab 
Secretary 
Department of Transportation 
Harrisburg, Pennsylvania 

Dear Secretary Kassab : 

Harrisburg, Pa. 
August 20, 1973 

We have been asked by Ms. Arline Lotman, Executive Direc­
tor, Commission on the status of Women, whether a woman, on 
marriage, must change her operator's license and vehicle reg­
istration with the Bureau of Motor Vehicles so as to reflect her 
husband's surname or "married name" or whether she has the 
option to continue to use her birth name or so-called "maiden 
name." We have also been asked whether women who currently 
have these records in their married names can have them 
changed to their birth names. It has been suggested that a mar­
ried woman is compelled to file and have approved a change of 
name petition in the Court of Common Pleas of the county in 
which she resides if she wishes to use her birth name. 

It is our opinion, and you are so advised, that a married wo­
man has the right to continue to use after marriage the name 
given her at birth.1 Accordingly, a married woman may continue 

1. It is quite common for professional women to use their "birth names" 
rather than their married name. Judge Anne X. Alpern before her ap· 
pointment as Attorney General used her birth name as she presently does 
as a Judge in Alleghen y County. In 1952 she was designated by her name 
at birth by Governor John S. Fine as a "Distinguished Daughter of Penn· 
sylvania"- In How To Change Your Name And The Law Of Names, by 
Lawrence G. Greene ( 1951 ) , it is stated at p. 56 that 

"while a court may be reluctant to change the name of a mar· 
r ied woman to a name other than that of her husband, there 
seems to be no legal bar to her assuming her maiden or any other 
name without the permission of a court. We see such changes 
constantly in the entertainment and commercial worlds, where 
women pursue their careers under their maiden or assumed 
names." 
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or change her operator's license or vehicle registration in or to 
her name at birth provided in fact she uses that name as her 
actual name. 

The Vehicle Code, Act of April 29, 1959, P.L. 58, as amended, 
75 P.S. §§407, 612, provides that an operator's license and 
vehicle registration be in a person's "actual name." "Actual 
name," in our opinion, means either a woman's name at birth or 
her married name, at her option. She however should be con­
sistent and not use the names interchangeably. 

In reaching this conclusion, we are guided by the canons of 
statutory construction. Statutes must be interpreted as intended 
by the legislature. If it intended "legal name'', it could have said 
so. If it intended a person who changes a name by marriage to 
notify the Motor Vehicle Bureau, it could have done so express­
ly. For example, Uniform Vehicle Code, §3-414(b), which has 
yet to be enacted in Pennsylvania, provides for a notice of 
change of name "whenever the name of any such person ... is 
thereafter changed by m'lrriage or otherwise such person shall 
within 10 days notify the department of such former and new 
name." (Emphasis supplied.) 

What is a person's actual name? The sole function of a "name" 
is to identify the person to whom it is intended to designate. 
Department of Public Assistance v. Reustle, 358 Pa. 111, 114, 
56 A. 2d 221, 223 ( 1948). For the history of names, see, Petition 
of Snook, 2 Pittsburgh Reports 26, 28-35 ( 1859), a report in 
this State of a case in the Common Pleas Court of New York. It 
was reported as it was believed that the discussion of the sub­
ject was exhaustive. 

A married woman has the option to be identified as she deems 
fit whether it be by her name at birth or married name. There 
is no statutory authority mandating that a woman change her 
name to her spouse's on the date of marriage. It is strictly a 
social custom that has evolved over the years. At common law 
the only prohibition against the use of a different name was its 
use for fraudulent purposes. See, 3 Freedman Law of Marril'1ge 
and Divorce in Pennsylvania, (2nd Ed. 1957), §712, pp. 1335-
1336. 

The notion that a woman loses her prior idenity by marrying 
is a weed that has flourished too long in this society. It undoubt­
edly is a vestige of the time when the wife was regarded, along 
with the children, as part of the husband's property. It had its 
genesis, we believe, in the following: 

"By marriage, the husband and wife are one person in 
law; that is, the very being or legal existence of the 
women is suspended during the marriage, or at least is 
incorporated and consolidated into that of the husband: 
under whose wing, protection, and cover, she performs 
everything· and is therefore called in our law-french a 
feme-covert . .. under the protection and influence of 
her husband, her baron, or lord; and her condition dur-



174 OPINIONS OF THE ATTORNEY GENERAL 

ing her marriage is called her coverture." (Emphasis 
supplied.) Blackstone's Commentaries on the L:iws of 
England 430, 1st Edition 1765) . 

Coverture or the doctrine of the condition or state of a married 
woman does not obtain in Pennsylvania. (Act of July 15, 1957, 
P .L . 969, 48 P.S. §32.1) Justice Black commenting on that doc­
trine, described as "peculiar and obsolete" in the majority 
opinion in United States v. Yazell, 382 U.S. 341, 15 L. Ed. 2d 404, 
86 S. Ct. 500 ( 1966), stated that: 

" . . . the Texas law of 'coverture' which was adopted 
by its judges and which the State's legislature has now 
largely abandoned, rests on the old common-law fiction 
that the husband and wife are one. This rule has work­
ed out in reality to mean that though the husband and 
wife are one, the one is the husband. This fiction rested 
on what I had supposed is today a completely discredit­
ed notion that a married woman, being female, is with­
out capacity to make her own contracts and do her own 
business. I say 'discredited' reflecting on the vast num­
ber of women in the United States engaging in the 
professions of law, medicine, teaching, and so forth, as 
well as those engaged in plain old business ventures as 
Mrs. Yazell was. It seems at least unique to me that 
this Court in 1966 should exalt this archaic remnant of 
a primitive caste system to an honored place among the 
laws of the United States." 382 U.S. at p. 361, 15 L. Ed. 
2d at p. 415, 86 S. Ct. at p . 511 (dissenting opinion) 
(Emphasis supplied. ) 

Here Mrs. Yazell invoked Texas law as a shield against liabili­
ty on a debt she incurred to the Small Business Administration. 
This obviously is not the law of Pennsylvania. It is no longer 
even the law of Texas as the statute involved in the case was 
repealed and Texas wives now have the capacity to contract.2 

2. We do nat believe that t he common law has been modified by the Act of 
April 18, 1923, P .L . 75, as amended, 54 P.S. § 1 et seq. At cornr.1on Jaw a 
married woman had the right to use her name before marriage for many 
purposes. See, Hanson's Appeal, 330 Pa. 390, 391 ( 1938 ) ; Egeter's Appeal, 
3.2 D.&C. 164. 86 P.L.J. 192. 52 York 40 (1938 ) . The statute does not alter 
tne common law. The pu rpose of this statutory change of name procedure 
is simply to secure an officia l or legal record. 65 C.J.S. NAMES §11(2), 
p. 27. The cases involving married women using th is procedure to obtain 
a resumption of their name before marriage essentia lly involved children 
and t he real purpose was to have the name of the children changed and 
the prime consideration in opposition to the application was the father's 
a lleged right to have h is children continue to bear h is name. 

The divorced wo111an's right to resume her "birth name" is specifically 
recognized by the Act of May 25, 1939, P .L . 192, as amended, 23 P.S. §98. 
It cannot be inferred therefrom that a woman who is married cannot use 
her birth name. The statute provides for a notice to be filed which would 
be " ... competent evidence for a ll purposes of the right and duty of such 
woman to u~-: her maiden name or her prior name thereaf ter ." Clearly 
this legislation was more of a convenience so as to enable a divorced 
woman to cla r ify her new s ituation rather than a conferring of a right 
to use her bir th name. 
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The opinion expressed above that women have a choice, to be 
exercised with consistency, of their birth or married name and 
that Pennsylvania common law and The Vehicle Code are no 
bar to such a choice is, moreover, now compelled by the enact­
ment of the Equal Rights Amendment to the Pennsylvania Con­
stitution, Article I, §28. It provides: 

"Equality of rights under the law shall not be denied 
or abridged in the Commonwealth of Pennsylvania be­
cause of the sex of the individual." 

A comprehensive article on the implications of the proposed 
federal equal rights amendment, which is, in effect, virtually 
the language in the Pennsylvania Constitution, supports the 
view that under such an amendment a woman would not be re­
quired to take her husband's name. "The Equal Rights Amend­
ment: A Constitutional Basis For Equal Rights For Women,'' 80 
Yale Law Journal 871 (April 1971). The article at page 940 
states that: 

"[T]he Equal Rights Amendment would not permit a 
legal requirement, or even a legal presumption, that a 
woman takes her husband's name at the time of mar­
riage. In a case where a married woman wished to re­
tain or regain her maiden name or take some new name, 
a court would have to permit her to do so if it would 
permit a man in a similar situation to keep the name 
he had before marriage or change to a new name. Thus, 
common law and statutory rules requiring name 
changes for a married woman would become legal nul­
lities. A man and woman would still be free to adopt 
the same name, and most couples would probably do so 
for reasons of identification, social custom, personal 
preference, or consistency in naming children. How­
ever, the legal barriers would have been removed for 
a woman who wanted to use a name that was not her 
husband's." 

The clear legislative intent of the Pennsylvania Equal Rights 
Amendment, Article I, §28, was to provide for equality between 
the sexes. The Amendment means that in Pennsylvania the 
equality of women must be an official fact, not an academic fact. 
It is self evident that there can be no such equality if a mar­
riage ceremony abridges a female's right to use the name by 
which she was always known. 

Certainly the state cannot rationalize sex discrimination based 
on efficiency. In the case of a woman who choose at the time of 
marriage to retain her birth name in the conduct of her affairs, 
use of her birth name will serve the interests of administrative 
efficiency. 

"If a woman consistently uses the one name with which 
she was born there would be no problems. The woman 
would hold h~rself out to the public, commercially and 
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professionally, as the same person for her entire life. 
Creditors would in no way be deceived; title of owner­
ship would be easily traced since the name of the 
woman remains the same even after marriage; and state 
licensing regulations requiring that the licensee notify 
the state upon the change of name would not really be 
applicable since there would be no name change." 
"And Then There Were Two," Marija Matich Hughes, 
23 Hastings Law Journal, 233 (Nov. 1971).3 

In the case of a woman who subsequent to her marriage 
chooses to use her birth name after having used her married 
name for a period of time, the administrative burdens are mini­
mal at best. As this opinion holds, a woman in making the choice 
to use her birth name, must use that name consistently in the 
conduct of her affairs. In so doing she has chosen her birth name 
as her "actual name" not only for purposes of obtaining a driv­
er's license or registering her automobile but for other activities 
as well, e.g. owning property, purchasing insurance, applying 
for social security benefits and entering into contracts and other 
financial arrangements.4 In making the choice to use the name 
she is known by for purposes of a driver's license or motor 
vehicle registration she is eliminating the possibility of confusion 
to the public and to administrative agencies with licensing func­
tions. The administrative burden, if any, occurs when the woman 
seeks to choose her birth name and to change the name on her 
driver's license or vehicle registration from that of her married 
name to her birth name. Appropriately drawn regulations, by 
requiring production of a birth certificate, check book, property 
records, social security card or insurance policies or the signing 
of an affidavit or certificates of intent to use a birth name at the 
time of application for the license or registration, will assure 
PennDOT at the time the choice is made by the woman that the 
name the woman is choosing is the only one by which she is 
known and will be known. 

In view of the slight, if any, administrative burdens imposed 
by permitting women to use their birth name, a construction of 
The Vehicle Code, supra, §§407, 612, so as to preclude women 
from using their names at birth, in our opinion, would be an 
unconstitutional interpretation. A construction contrary to the 
one prescribed by this opinion would have the effect of denying 
to a woman the use of her birth name merely because of the 

3. The Congressional Hearings on the E qual Rights Amendment heard 
specific t estimony as to discrimination against women with respect to 
name. Discriminat ion Against Women, Congression al Hearings on Equal 
R ights in Education and E m ployment , Edited by Dr. Catharine R. Stimp· 
son, (1973 ) . "Are Women Equa l Under the Law?" {Gene Boyer, May 
1970 ) a t p. 386. 

4. The Social Security Administra tion recognizes t he right of women to 
choose their birth name in connection with the Federal Socia l Security 
program and insurance companies, ban ks an d other financia l institutions 
do not appear to question the use by a woman of her birth name. 
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circumstance of marriage while at the same time a man, in the 
same circumstance of marriage, retains the right to use his birth 
name. Such an impediment based solely on differences of sex 
and supported by no compelling or even limited state or admin­
istrative interest would violate Article I, §28. The unassailable 
canon of legislative construction that the General Assembly does 
not intend to violate the Constitution of the Commonwealth, 
therefore, compels our interpretation of The Vehicle Code. 

We realize that the result we have reached is contrary to 
Forbush v. Wallace, 341 F. Supp. 217 (M.D. Alabama N.D. 1971) 
aff'd without op. 405 U.S. 970, 31 L. Ed. 2d 246, 92 S. Ct. 1197 
(1972). That case is clearly distinguishable for three reasons. 
Alabama's common law expressly held that married women had 
their husband's surname as their legal name; the Alabama De­
partment of Public Safety had a regulation requiring each driv­
er to obtain a license in the "legal name" and, therefore, re­
quired a married female driver's license applicant to use her 
husband's surname; and Alabama does not have an Equal Rights 
Amendment which precludes discrimination based on sex. In 
view of Frontiero v. Richardson, 411 U.S. 677, 36 L. Ed. 2d 
583, 93 S. Ct. 1764, (May 14, 1973) it is questionable whether 
there would now be an affirmance. We believe further that the 
later decision of the Maryland Court of Appeals in Stuart v. 
Board of Supervisors, 266 Md. 440, 295 A. 2d 223 ( 1972) is 
sounder and more consonant with today's world. The majority 
opinion by Chief Judge Murphy held that the mere fact of a 
marriage ceremony does not by operation of law automatically 
transfer the husband's surname to his bride. 

In conclusion as there has been some confusion as to what 
"actual name" means in the Vehicle Code, §§407, 612, in areas 
other than the specific one indicated above, we will synthesize 
below what we believe is the proper interpretation of this 
phrase. 

Actual name shall mean ( 1 ) the name assigned to a person 
at birth; ( 2) in the case of a married woman, the surname of 
her husband, if she so elects; ( 3) the name appearing in a court 
order in the case of a person whose name has been changed, 
pursuant to statute, by judicial action; and ( 4) in the case of an 
individual who uses a name other than that which would be de­
termined by one of the above methods, the name by which such 
person is and has been known as demonstrated by reasonable 
evidence. While not intended to be inclusive, such evidence may 
i!lclude tax, social security, selective service and voter registra­
tion records. 

Sincerely, 
EDWARD J. MORRIS 

Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 
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OFFICIAL OPINION No. 63 

Bureau of Elections-Voting machine ballot positions f or cross-filed can. 
didates-Otfices of judge and school direc tor 

1. Section 1110 (f) of the Election Code requires that when a judicial can­
didate cross-files in a primary on both the Democratic and Republican 
tickets, and he comes in second on the Democratic ticket and first on the 
Republican ticket, his name must appea r in the second row or column of 
each ticket at the general election, because his position is to be determin· 
ed by the number of votes he received as a candidate of the party en· 
titled to priority on the primary ballot, in this case the Democratic party, 
since its candidate for governor obtained the greater number of votes in 
the last gubernatorial election. 

2. Sections 1003(b) and lllO(f) of the Election Code, when read together, 
require that the names of the Republican candidate who placed second 
in the primary be inserted in the first Republican position on the general 
election ballot, so that no blank spaces appear on either the Democratic 
or Republican tickets. 

3. The requirements of the above Election Code provisions apply to all in­
stances where candidates for the offices of judge or school director have 
cross-filed and succeeded in obtaining the nomination of more than one 
party. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 
Dear Secretary Tucker: 

Harrisburg, Pa. 
August 23, 1973 

You have requested our opinion as to the proper positions of 
successful judicial candidates on the November 1973 voting 
machine ballot when one of the candidates has cross-filed in the 
primary election and succeeded in obtaining nominations on 
both the Democratic and Republican tickets. 

In the May 1973 primary, Judge Price won both the Demo­
cratic and Republican nominations for Superior Court. Judge 
Price received the greatest number of votes on the Republican 
ballot and came in second on the Democratic ballot behind the 
other successful candidate, Judge Van der Voort. Judge Grifo 
succeeded in winning the second Republican nomination. 

Section 1003(b) of the Election Code, 25 P.S. §2963(b), gen­
erally governs the order by which candidates are to be position­
ed, whether it be on a written ballot or voting machine ballot. 
It provides: 

"In the case of offices for which two or mor0 candidates 
are to be voted for, the candidates of each party shall 
be arranged together in the order of the number of 
votes obtained by them at the primary, beginning with 
the candidates obtaining the higher number of 
votes . ... " 

Under this provision standing alone, the order on the Demo­
cratic ticket would be Judge Van der Voort followed by Judge 
Price, while on the Republican ticket Judge Price would appear 
first, followed by Judge Grifo. 
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However, this arrangement must be modified in the light of 
§lllO(f) of the Election Code, 25 P.S. §3010(f), which is specif­
ically addressed to voting machine ballots. Section 1110 ( f) 
states: 

"When the same person has been nominated for the 
same office by more than one political party, his name 
shall appear in the rows or columns containing gener­
ally the names of candidates nominated by each such 
party, his position in such rows or columns to be deter­
mined by the number of votes he received at the pri­
mary in the party entitled to priority on the ballot as 
determined by the votes obtained in the State at the 
last gubernatorial election by the candidate for gover­
nor." 

Since the Democratic candidate prevailed in the last guber­
natorial election, Judge Price's position on the Democratic 
ticket controls, and consequently his name must occupy the 
second position on the Republican ticket as well, replacing that 
of Judge Grifo. 

You have informed us that the mechanics of the vast majority 
of the Commonwealth's voting machines are such that it would 
be impossible to prevent a voter from voting twice for Judge 
Price were he second on the Democratic ballot and first on the 
Republican ballot. However, by moving Judge Price from the 
first to the second position on the Republican ballot, the second 
row could be locked in such a way as to allow a voter to vote 
for Judge Price just once, either on the Democratic row or the 
Republican row. It is clear that § 1110 ( f) was drafted to ac­
commodate this particular mechanical exigency. 

An analogous provision in the Election Code deals with re­
cording paper ballot votes for cross-filed candidates. Section 
1003 ( d), 25 P.S. §2963 ( d), reads as follows: 

"Whenever any candidate shall receive more than one 
nomination for the same office, his name shall be print­
ed once, and the names of each political party so nomi­
nating him shall be printed opposite the name of such 
a candidate, arranged in the same order as candidates 
names are required to be arranged. At the right of all 
the party names or appellations shall be a square of 
sufficient size for the convenient insertion of a cross 
(x) or check ( V) mark." 

As construed in L ei.t zell Apveal, 33 D. & C. 2d 324 ( 1963) , this 
provision was applied to invalidate those ballots on which voters 
had voted twice for a cross-filed candidate, but to uphold those 
ballots where the candidate received only one vote, and also to 
validate the cumulated votes, notwithstanding that the precise 
form prescribed by the section had not been followed. Both 
§1003(d) and §lllO(f) obviously embody the eminently sensible 
conclusion that a voter may not vote twice for a cross-filed 
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candidate, since were he in effect elected twice, he still could 
only occupy one office. 

Nothing in the above discussion should be construed to pre­
clude cumulation of Judge Price's vote on both the Democratic 
and Republican ballots. Section 1406 of the Election Code, 25 
P.S. §3156, states: 

"No candidate for public office at any November elec­
tion whose name, for any reason is printed more than 
once for the same office on any ballot at any general, 
municipal or special election, shall be entitled to have 
cumulated, either by the elections officers, by the coun­
ty board, or by any court, the votes cast after such 
different names." (Emphasis supplied.) 

As the court observed in Leitzell Appeal, supra, the focus of 
this provision is on preventing fraud by one candidate who ob­
tains two ballot positions by virtue of different spelling or 
printing of his name. Assuming that Judge Price's name will be 
spelled identically on the Democratic and Republican ballots, 
his votes on both tickets will be cumulative. 

Having determined that Judge Price's name must be moved 
to the second position in the Republican row, there remains the 
question of whether Judge Grifo will inherit the first position 
or be relegated to the third position on the row. Section 1003 (b) 
of the Election Code, quoted above, states that "the candidates 
of each party shall be arranged together in the order of the 
number of votes obtained by them at the primarv, beginning 
with the candidates obtaining the highest number of votes .... " 
Section lllO(f) , also cited above, provides that for a candidate 
nominated for the same office by more than one political party, 
"his position (is) to be determined by the number of votes he 
received at the primary in the party entitled to priority on the 
ballot. .. . " The operative language here is "arranged together" 
and "position" which, when read in pari materia, we conclude to 
proscribe leaving blank the first space on the Republican row. 

As already discussed, Judge Price's position on the Democratic 
ticket is second, and consequently must be the same on the Re­
publican ticket. We construe "position" to refer to a candidate's 
placement on the ballot relative to the other candidates on his 
ticket, given the stricture in § 1003 ( b) that candidates of each 
party must be "arranged together." Only if Judge Grifo's name 
occupies the first Republican space will Judge Price's position 
vis-a-vis his running mates be the same on both tickets, namely 
second. Were Judge Grifo's name to follow that of Judge Price, 
the latter would still, in effect, hold the first position on the Re­
publican ticket, and such an arrangement would conflict with 
the r equirement of §1110(£) that Judge Price's position be sec­
ond on the Republican row or column. 

Placing Judge Grifo's name first in an appropriate and reason­
able solution because Judge Price is, in effect, running against 
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himself, and voters who wish to vote for him must decide 
whether to do so on the Democratic or Republican ballot. By the 
same token, in interparty terms, Judge Van der Voort is really 
running against Judge Grifo, and it is proper that their two 
names be juxtaposed to give voters the clearest opportunity to 
choose between the two. It is assumed, of course, that in initiat­
ing his candidacy and choosing to cross-file, Judge Price was 
aware of the possibility of the above occurring. We can only 
further assume that Judge Price's choice took into account the 
advantage occurring to him should he win the Democratic pri­
mary-that advantage being placement on the Democratic row 
or column which, because of the 1970 gubernatorial vote, would 
appear first on the ballot. 

Finally, we are aware that the circumstances dealt with here 
are not isolated, and that these questions are recurring ones in 
light of the fact that many candidates throughout the Common­
wealth for the offices of judge and school directors have cross­
filed pursuant to §976 of the Election Code, 25 P.S. §2936,1 and 
have won on both tickets. The provisions discussed above and 
applied to Judges Price and Grifo are equally applicable to these 
other elections, and are all the more compelling since in some 
instances there may be five or more candidates on each party 
ticket. In many such instances, were § 1003 ( b) and § 1110 ( f) 
interpreted to require Judge Grifo's name to be placed after 
Judge Price's name, the resulting blank spaces would render it 
difficult if not impossible to devise a ballot to fit the voting 
machine and meet the requirements of legibility. 

In summary, it is our opinion, and you are hereby advised, 
that Judge Van der Voort should be placed first in the Demo­
cratic row with Judge Price second, and Judge Grifo should be 
placed first in the Republican row with Judge Price second. 
Furthermore, the same procedure of repositioning the names of 
successful cross-filed candidates should be followed in other 
elections for the offices of judge and school director, with can­
didates' names otherwise being arranged with no blank spaces 
and according to who obtained the higher number of votes. 

Sincerely yours, 
MELVIN R. SHUSTER 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

1. Section 976 of the E lection Code states in part: " No nomination petition, 
nomination paper or nomination certificate shall be permitted to be filed 
if-. . . (d) in the case of nomination petitions, if nomination petitions 
have been filed for printing the name of the same persons for the same 
office, except the office of judge of a c~urt of :ecord, or the offi?e of school 
director in distr icts where that office 1s elective upon the official ballot of 
more than one political party ... . " 
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OFFICIAL OPINION No. 64 

Auditor General-Act of May 21, 1931, P.L. 185 
1. The Act of March 18, 1971, P.L. 109, No. 4 §4, 72 P.S. §404, prohibits 

the Auditor General from pre-approving any transactions for which he 
has the responsibility of auditing. 

2. The provisions of the Act of May 21, 1931, P.L. 185, r equire the author­
ization of the Governor, the State T reasurer and the Auditor General 
before any expenditures can be made from the Cornwall Furnace Trust 
Fund. 

3. The Statutory Construction Act provides that where two statutes contra­
dict, the one with the most recent date shall prevail. 

4. The Act of May 21, 1931, P.L. 185, contradicts the express intent of the 
Act of March 18, 1971, P.L. 109, No. 4 §4, 72 P .S. §404. 

5. Since the purpos1; and intent of the Act is not defeated by requiring only 
the authorization of the Governor and the State Treasurer before ex­
penditures can be maLle, the Act is severable and the valid provisions can 
remain. 

Honorable William J. Wewer 
Executive Director 
Historical and Museum Commission 
Dear Mr. W ewer: 

Harrisburg, Pa. 
August 23, 1973 

We have received your request for an opinion asking whether 
the Auditor General's approval is required in order to make ex­
penditures from the Cornwall Furnance Trust Fund, created by 
the Act of May 21, 1931, P.L. 185. 

Article VIII, Section 10, of the Pennsylvania Constitution 
provides: 

"Any Commonwealth officer whose approval is neces­
sary for any transaction relative to the financial affairs 
of the Commonwealth shall not be charged with the 
function of auditing that transaction after its occur­
rence." 

This section of the Constitution was further clarified by the Act 
of March 18, 1971, P .L. 109, No. 4, §4, 72 P.S. §404: 

"No officer of this Commonwealth charged with the 
function of auditing transactions after their occurrence 
shall approve the same transaction prior to their occur­
rence. Notwithstanding any provisions of any law to 
the contrary, from and after the effective date of this 
act, the Auditor General shall not be required or em­
powered to pre-approve or pre-audit any transaction 
with respect to which said officer is empowered or re­
quired to conduct and audit after the transaction has 
occurred.'' 

~ .. {-'lr"'~}tV' 11'"l"(."~·~~.;,--·-~·1~1,;1,.~•"'·T"Jn<°'"' - -. -.-. ... -u:=---,._.r· 

Therefore, · it is apparent that any approval by the Auditor 
General prior to the expenditure of these funds would clearly 
contradict this statute. 
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The Statutory Construction Act provides: 
"Whenever the provisions of two or more statutes en­
acted finally by different General Assemblies are ir­
reconcilable, the statute latest in date of final enact­
ment shall prevail." Act of December 6, 1972, P.L. __ , 
No. 29·0 §4, 1 Pa. S. §1936. 

183 

Since the statute clarifying the powers of the Auditor General 
was enacted in 1971, it clearly should prevail over any eariler 
statutes that are contradictory, and, in particular, must prevail 
over the Act of May 21, 1931, P.L. 185. 

The Act of May 21, 1931, P.L. 185, to which you refer, estab~ 
lishes a board of trustees, consisting of the Governor, the Audi­
tor General and the State Treasurer, to manage a fund estab­
lished for the preservation and maintenance of the Cornwall 
Furnance historical property in Lebanon County. Although it 
is no longer lawful for the Auditor General to act as a trustee 
on this board, this, nevertheless, does not invalidate the Act al­
together. The Legislature has stated that every statute enacted 
shall be severable, provided that the remaining valid provisions 
are capable of being executed in accordance with the legislative 
intent. Act of December 6, 1972, P.L. , No. 290, §4, 1 Pa. 
S. §1925. It is clear that the purpose of the Act establishing the 
Cornwall Furnace Trust Fund is not seriously compromised by 
the deletion of the Auditor General as a trustee. 

Therefore, it is our opinion, and you are so advised, that the 
Auditor General's approval is no longer required in order to 
make expenditures from this trust fund, but that the approval 
of the Governor and the State Treasurer, pursuant to the Act 
of May 21, 1931, P .L. 185, is sufficient to authorize such expend­
itures. 

Very truly yours, 
THEODORE A. ADLER 

Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 65 

Department of Property and Siipplies- Contracts- "Escalator clause"-The 
Administrative Code 

1. The Department of Property and Supplies is authorized to enter into a 
contract containing an "escalator clause." 

2. Although Section 2403 of the Administrative Code (71 P .S. §633) requires 
a maximum price for liquid fuel contracts, it does not r er,uire a firm price 
as presently contained in the Department's bid proposals. 

3. "Escalator clauses," which consist of provisions that in the event of 
specific cost increases the seller or contractor may raise the price up to 
a fixed percentage of the base price, are valid . 
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Harrisburg, Pa. 
August 23, 1973 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

We have received a request for an opinion from your Depart­
ment concerning its authority to enter into a contract contain­
ing an "escalator clause." It is our opinion, and you are advised, 
that your Department does have such authority. 

The question has arisen in connection with attempts by the 
Department to secure bids for contracts for the purchase of 
liquid fuel. At present such contracts are governed by a "firm 
price" provision in the bid proposals. This provision holds, in 
effect, that the bid prices are not subject to any increase during 
the term of the contract. This has caused difficulty for the De­
partment in obtaining bids due to the uncertainty of the liquid 
fuel market and the high degree of fluctuation in market prices 
anticipated in the forseeable future. Fuel companies are refusing 
to bid unless the "firm price" is eliminated from the bid proposal 
and they be permitted to bid on a market fluctuation basis. 

The law applicable to the purchase of fuel is found at sub­
section ( b) of Section 2403 of the Administrative Code ( 71 P.S. 
§633) as follows: 

"The Department of Property and Supplies shall have 
the power, and its duty shall be: 

* * * * * 
" ( b) To enter into contracts for supplying all station-
ery, printing paper, and fuel, used in the legislative and 
other departments of the Government, and for repair­
ing and furnishing the halls and rooms used for the 
meetings of the General Assembly and its commit­
tees. All such contracts shall be awarded to the lowest 
responsible bidder below such maximum price, and un­
der such r egulations as are prescribed by this act, and 
shall be subject to the approval of the Governor, the 
Auditor General, and the State Treasurer;" (Emphasis 
supplied.) 

Although the foregoing provision requires a maximum price 
for such contracts, it does not require a firm price, as presently 
contained in the bid proposals. Nor is there any other provision 
of the Administrative Code that mandates a firm price for con­
tracts for the purchase of fuel and other supplies. 

On the other hand, "escalator clauses" which consist of pro­
visions that in the event of specified cost increases, the seller 
or contractor may raise the price up to a fixed percentage of the 
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base price, are recognized as valid. At 17 Am. Jur. 2d, Contracts 
§350, it is stated: 

"Some contracts contain what is known as an "escala­
tor clause," which is defined as one in which the con­
tract fixes a base price but contains a provision that in 
the event of specified cost increases, the seller or con­
tractor may raise the price up to a fixed percentage of 
the base. Attacks on such a clause have usually been 
based on the claim that, because of the open-price pro­
vision, the contract was too indefinite to be enforceable 
and did not evidence an actual meeting of the minds of 
the parties, or that the arrangement left the price to be 
determined arbitrarily by one party so that the contract 
lacked mutuality. In most instances, however, these 
attacks have been unsuccessful." 

In particular a contract was recognized as valid in Standard 
Transformers Co. v. Detroit, 146 F. Supp. 740 (D.C. Mich., 1956) 
which fixed a base price for the goods but stipulated that the 
price charged would be adjusted to that in effect at the time of 
shipment, any such increase being limited to 10 percent. 

Similarly, a contract was upheld in National Can Co. v. Robert 
Gair Co., 138 Md. 330, 113 A. 858 ( 1921), which provided for 
the price to be subject to a revision upward or downward ac­
cording to the market conditions on 10 days notice by the seller, 
purchaser to have the option to cancel as to the balance of the 
contract upon the receipt of the notice of price change. 

The case of Paragon Oil Co. v. New York, 138 N.Y.S. 2d 905 
( 1955), involved an escalation clause providing for increases or 
decreases in the contract price according to changes in the price 
for similar oil as quoted in a weekly trade paper. See also, 
Annotation, 63 A.L.R. 2d 1338. 

Moreover, Section 2-305 of the Uniform Commercial Code 
( 12A P.S. §2-305) provides: 

" ( 1) The parties if they so intend can conclude a con­
tract for sale even though the price is not settled. In 
such a case the price is a reasonable price at the time 
for delivery if" 

* * * * * 
" ( c) the price is to be fixed in terms of some agreed 
market or other standard as set or recorded by a third 
person or agency and it is not so set or recorded." 
(Emphasis supplied. ) 

The phrase "and it is not so set or recorded" means that it is 
not set or recorded at the time of making the contract but it is 
to be set or recorded by the third person or agency at some 
later time, such as the time for delivery. 

By virtue of the foregoing authority it is concluded that 
"escalator clauses" are valid. Your bid proposals for the pur-
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chase of liquid fuel may, therefore, be revised to eliminate the 
"hrm price" provision and to allow the price to fluctuate up or 
down in accordance with market conditions or other standards, 
aiJ specified in the bidding documents, as long as the ultimate 
price is be.low the maximum price prescribed as required by The 
Administrative Code. 

Very truly yours, 
w. WILLIAM ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 66 

Governor's Office of Administration-Recruiting expenses-Ad1ninistrative 
Code 

1. Paymento may be made to job applicants for the purpose of defraying 
expenses incurrcu in traveling to liaJTisburg for job interviews. 

Honorable Ronald G. Lench 
Secretary 
Office of Administration 
Harrisburg, Pennsylvania 

Dear Secretary Lench: 

September 17, 1973 
Harrisburg, Pa. 

You have requested our opinion with respect to whether State 
and / or F ederal funds may be expended for the purpose of de­
fraying the expenses of applicants for employment who must 
travel to Harrisburg for job interviews. You have indicated that 
the need for making such payments is particularly acute with 
rc~sp~et to applicavits for employment under our Affirmative Ac­
tion Program, and that present inability to make such payments 
has a sr-rious !:legative effect on our efforts to implement a 
m~'ani~gful Affirmative Action Program. 

You are advised that such payment may be made, if 
( 1) proper controls and procedures are followed in accordance 

with applicable law and with regulations that should be pro­
m11Jgated by your office in accordance with §701(e) of the 
Admini,tra 'i ve Code of April 9, 1929, as amended (71 P.S. 
~241 ( e)) assuring thcit payments made are for reasonable ex­
pP.nses n0cc;,sary h order to travel to and from Harrisburg and 
to subsist during the p eriod away from the applicant's home; 
and 

( 2) th~ money e:cpenc12d is from appropriations designated 
c;pecific::.i 1ly for this pnrpose or appropriated for a general pur­
nose which can reaso)l:ibly be interpreted to include the cost of 
recruiting applicants for vacant positions. 
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Attached we have included a copy of a memorandum dated 
May 22, 1968 from former Attorney General William C. Sennett 
which has been relied upon to disallow the payment of expenses 
to applicants who must come to Harrisburg for interviews. While 
we agree that §709 of the Administrative Code of April 29, 19·29, 
as amended ( 71 P.S. §249) is no authority for making such pay­
ments, we do not consider it to be authority for denying such 
payments, and to the extent the opinion so states or implies, it 
is hereby overruled. 

It need hardly be stated that the Legislature has the author­
ity under the Constitution to appropriate monies for any lawful 
purpose-Le., any purpose not forbidden by the Constitution. 
It is beyond question that the Legislature has the power and 
duty to appropriate funds for the proper operation of govern­
ment. See, e.g., Art. 8, §15, Pa. Const., and The Appropriations 
Act of 1973 (Act No. llA, approved by the Governor July 12, 
1973) which provides for the proper administration of all State 
departments in language similar or identical to the following: 

"To the Pennsylvania Historical and Museum Com­
mis:;ion 
For salaries, wages and all necessary expenses for the 
proper administmtion of the Pennsylvania Historical 
and Museum Commission .... " (Emphasis added.) 

It can hardly be denied that the filling of vacancies in the de­
partments, boards, and commissions of the Executive Branch 
with the most capable and qualified people possible is a neces­
sary requirement for the efficient operation of government. It 
is well known, furthermore, that the Commonwealth operates 
under many handicaps in attempting to compete with private 
hdustry in those areas where the job market is competitive­
c.g. fixed wage and benefit scales that cannot be raised to meet 
a private competitor's offer, inability to pay moving costs, lack 
of job security in some areas, etc. Thus, it is very likely that 
desirable potential employes have been lost when asked to pay­
in addition-their costs for traveling to Harrisburg for job inter­
views deemed necessary and requested by the hiring agency. 

In accordance with §512 of The Administrative Code, the 
Auditor General and The Treasurer of the Commonwealth have 
been afforded the opportunity to comment on the question dealt 
with herein. They have expressed their belief that specific en­
abling legislation must be enacted before the payments describ­
ed above may be made. For the r easons stated above, we can­
not agree. The proper and efficient ?ay-to-day ~angement of the 
executive departments cannot possibly be described and author­
ized in every relevant detail .by the Leg~slature---:-nor shoul~ it 
be. Our constitutional separat10n of funct10ns provide otherwise. 

We conclude, therefore, that, where a personal interview in 
Harrisburg is deemed necessary in order to properly fill a va-
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cancy, and the applicant must expend monies in order to make 
that interview, it is altogether reasonable and proper that such 
expenses be reimbursed, under the appropriate safeguards. 

Sincerely yours, 
MARK P. WmoFF 
Deputy Attorney General 
ISRAEL PACKEL 
Attorney General 

OFFICIAL OPINION No. 67 

Labor and Ind.ustry-Foreign wage attachrnents are not entitled to full faith 
and credit in P ennsylvania 

1. Pennsylvania employes may not have their wages garnished by nonresi­
dent creditors who obtain judgments in foreign jurisdictions and then 
attempt to enforce such judgments by serving the employer of the debtor 
with a foreign garnishment notice where such employer maintains an 
office in the foreign jurisdiction as well as in Pennsylvania. 

Honorable Paul J . Smith 
Secretary 
Department of Labor and Industry 
Harrisburg, Pennsylvania 
Dear Secretary Smith: 

Harrisburg, Pa. 
October 5, 1973 

You have requested our opinion on the question of whether 
wages of Pennsylvania employes may be garnished in Penn­
sylvania by creditors who obtain judgments in foreign jurisdic­
tions. Specifically, it has been brought to our attention that com­
panies doing business by mail from neighboring states with 
Pennsylvania residents and attempting to collect on alleged debts 
have no difficulty in bringing suit and obtaining judgments in 
such neighboring states. Where the employer of the debtor main­
tains an office in the foreign jurisdiction as well as in Pennsyl­
vania, the creditors have attempted to enforce such judgments by 
serving the employer with a foreign garnishment notice. In 
many instances, we are informed, employers, in compliance 
with such notice, then proceed to withhold such wages at and 
through the Pennsylvania location. 

You are informed that such garnishment of wages is unlaw­
ful, because it is in violation of §5 of the Act of April 15, 1845, 
P.L. 459 (42 P.S. §886), and the Act of May 23, 1887, P.L. 164, 
as amended (12 P.S. §§2175, 2176) . You are further informed 
that foreign wage attachments are not entitled to full faith and 
credit, although, of course, the underlying judgments are. Ac­
cordingly, an employer need not and should not comply with 
foreign wage attachment notices and should, in all cases, refuse 
to withold wages of debtor-employes. 
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The Acts cited above provide as follows: 
"§886. Entry of judgment on admission of assets 
"If the garnishee in his answers admit that there is in 
his possession or control property of the defendant lia­
ble under said act to attachment, then said magistrate 
may enter judgment specially, to be levied out of the 
effects in the hands of the garnishee, or so much of the 
same as may be necessary to pay the debt and costs: 
Provided however, That the wages of any laborers, or 
the salary of any person in public or private employ­
ment, shall not be liable to attachment in the hands of 
the employer." (Emphasis added.) 42 P.S. §886. 
"§2175. Actions or assignments to defeat exemptiom, 
forbidden; liability 
"From and after the passage of this act, it shall be u:a­
lawful for any person or persons, being a citizen or 
citizens of this Commonwealth, to institute an action on, 
or to assign or transfer any claim for debt against a 
resident of this Commonweaith for the purpose of hav­
ing the same collected by proceedings in attachment in 
courts outside of this Commonwealth, or to send out of 
this Commonwealth by assignment, transfer or other 
manner whatsoever, either for or without value, any 
claim for debt against any resident thereof, for the 
purpose or with the intent to deprive such persons of 
the right to have his personal earnings or property ex­
empt from application to the payment of his debts ac­
cording to the laws of this Commonwealth, where the 
creditor and debtor and the person or corporation owing 
the money intended to be reached by such proceedings 
are within the juisdiction of the courts of this Common­
wealth; and the person or persons so suing upon, as­
signing or transferring any such claim, for the purpose 
or with the intent aforesaid, shall be liable in an action 
of debt to the person or persons from whom any such 
claim shall have been collected by attachment or other­
wise outside of the courts of this Commonw~::ilth for tht> 
full amount of debt, interest and costs so collected, and 
the defendant or defendants therein shall not be entitl­
ed to the benefit of the exemption laws of this Com­
monwealth upon any execution process issued upon anv 
judgment recovered in any such action." (Emphasis 
added.) 12 P.S. §2175. 

189 

The courts of the Commonwealth have, over the years, con­
sistently held that a strong public policy exists agaimt the 
garnishment of wa.ges in favor of preferenti al treatment of wage 
earners. See, e.g., the following cases cit€d in Gut11 v. TJ.S. StP1>l 
Corp. (C.P. Fayette Ctv. No. 2650 in Equity ); Kolber v. "The 
C11rkle'', 433 Pa. 247 ( 1969); Resolute Insurance Co., Tnc v. Pen­
nington, 423 Pa. 4 72, 4 78 ( 1966); Eastern Lithographing Corp. 
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v. Silk, 203 Pa. Super. 21 ( 1964); Right Lumber Co. v. Kretch­
mer, 200 Pa. Super. 335 ( 1963); BeH v. Roberts, 150 Pa. Super. 
469 ( 1942); Wagner-Taylor Co. v. McDowell, 137 Pa. Super. 425 
(1939); Pasos v. Ferber, 263 F. Supp. 877 (M.D. Pa. 1967). 

Further, the courts have not looked favorably on any attempts 
-direct or indirect-to evade the clear purpose of the statutes 
quoted above and have not hesitated to invoke equitable juris­
diction to prevent such evasion. See, e.g., Zeiders v. Lewis Ap­
parel Stores, Inc., 82 D. & C. 488 (C.P. Blair Cty. 1952) where 
the court stated the following: 

"The purpose of the Act of 1887 was to prevent eva­
sions of the Act of 1845, which provided that wages 
shall not be liable to attachment in the hands of the em­
ployer. Its dominating purpose was 'to afford additional 
security to the exemption previously granted': Steel v. 
McKerrihan, 172 Pa. 280, 283 ( 189·6). This act provided 
a right of action at law where payment of wages was 
made in judicial proceedings in a foreign jurisdiction 
under the circumstances set forth in the act. The act 
did not destroy the equity jurisdiction in Pennsylvania 
to enjoin further proceedings before payment, in vio­
lation of the 1845 Act. In Galbraith v. Rutter, 20 Pa. 
Superior Ct. 554, the court said concerning the Act of 
1887, as follows: 
"The dominating purpose of this legislation (which has 
been held to be constitutional, Sweeny v. Hunter, 
supra) is to prevent evasions of the Act of 1845 declar­
ing that wages of any laborer shall not be liable to 
attachment in the hands of the employer: Steel v. 
McKerrihan, 172 Pa. 283. It is argued that the remedy 
furnished by the Act of 1887 is exclusive of all other 
proceedings which theretofore might have been brought 
by a debtor against a creditor for conduct covered by 
the Act. It is true, and it is conceded, that in the ab­
sence of the Act, the right to proceed in equity in per­
sonam, would obtain, but it is asserted that the existence 
of the Act denudes the plantiff of his right to equitable 
procedure. The effect of the Act is to create a right to 
an action at law in the case of payment actually made 
in judicial proceedings in a foreign jurisdiction. It does 
not express intention to destroy the equity jurisdiction 
in Pennsylvania by which restraint may intervene be­
fore payment. Therefore, this legislation does not fur­
nish an exclusive procedure preventing the filing of a 
bill to enjoin conduct stamped by legislation as unlaw­
ful, and which has not reached consummation in actual 
payment .... " 

See also, e.g., Gut~/ v. U.S. Steel Corp., supra; "Extra State 
F.vasion of the Exemption of Wages," 1970 Pa. Bar Assoc. Quart. 
173. 
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Two ( 2) questions, therefore, arise: 
1. Is an Order of a foreign court requiring a Pennsylvania 

employer to withold wages of a Pennsylvania employe in satis­
facdon of a debt owed by that employe, entitled to full faith 
and credit in a P~nnsylvania court? 

2. Is employer subject to contempt if he refuses to obey? 
The "Full Faith and Credit" Clause of the United States 

Constitution provides: 
Full faith and credit shall be given in each State to the 
public acts, records, and judicial proceedings of every 
other State .... " Art. IV, §1. 

It must be stated, first of all, that the question we now address 
ourselves to is one that can. be resolved with finality only by the 
United States Supreme Court. That court has frequently stressed 
the importance of the Full Faith and Credit Clause in our Fed­
eral system, see, e.g., MilwJ.ukee County v . M.E. White Co., 
269 U.S. 268, 276-7 (1935) (quoted in Restatement (2d) of Con­
flict of Laws 2d, comment to §103): 

"The very purpose of the full faith and credit clause 
was to alter the status of the several states as inde­
pendent foreign sovereignties each free to ignore obli­
gations created under the laws or by the judicial pro­
ceedings of the others, and to make them integral 
parts of a single nation throughout which a remedy 
upon a just obligation might be demanded as of right, 
irrespective of the state of its origin." (Stone, J.) 

Thus, for example, a valid judgment rendered in a State of the 
United States must be r ecognized and enforced in another state 
even though the original claim could not have been maintained 
in that state because that claim was contrary to its strong public 
policy. Restatement of Conflict of Laws 2d, § 117 and cases and 
examples cited therein. 

Nevertheless, we feel compelled to express our opinion that 
the policy expressed above does not apply to the instant situ­
ation. The question involved here is not whether Pennsylvania 
will recognize a valid money judgment of a sister state (which 
it clearly must under the Constitution) ; the question is whether 
a foreign jurisdiction may impose its collection mechanism on a 
Pennsylvani:=t debtor where the debt was incurred in Pennsyl­
yania by a Pennsylvania citizen to a corporation doing business 
in Pennsylvania. 

In this regard, we must consider the following: 

(1) The attempt to evade our wage garnishment exemption 
is a violation of the civil and criminal law of the Commonwealth. 
12 P.S. §2175 (cited above); Commonwealt h v. Stambatigh, 22 
Pa. Super. 386 (1903). 
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( 2) The evasion may be enjoined (see Galbraith v. Rutter, 
20 Pa. Super. 554 ( 1902) ) , and that injunction is both lawful, 
Cole v. Cunningham, 133 U.S. 107 ( 1890), and entitled to full 
faith and credit. "Unconstitutional Discrimination in the Con­
flict of Laws: Equal Protection," 28 U. Chi. L. Rev. 1, 28 (1960). 

( 3) No foreign jurisdiction should ever issue a wage garnish­
ment order in the situation described above under relevant rules 
of conflict of law. Restatement (2d) of Conflict of Laws 2d §132 
provides: 

"The local law of the forum determines what property 
of a debtor within the state is exempt from execution 
unless, another state, by reason of such circumstances 
as the domicile of the creditor and debtor, within its 
territory, has the dominant interest in the question of 
exemption. In that event, the local law of the other 
state will be applied." 

Given these circumstances, we do not believe that the Full 
Faith and Credit Clause applies to wage garnishment orders of ! 
a foreign jurisdiction and believe such orders to be unenforce- ! 

able. It follows, of course, that employers should, and can with i 
probable impunity, refuse to comply with foreign garnishment ~ 
notices.I 

Sincerely yours, 
MARK P. WIDOFF 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 68 

1973 
Statutorv Constniction Act-Two or more amendments to the same provision, , 

nn e overlooking the other (1 Pa. S. §19.'i.5)-Publi,e School Corie of 1949 (24: 
P.S. §!i--516.1)-Tax Refnrrn Code of 1-971 (72 P .S. §7401(3)(1))-Act of ' 
January 13. 1.966, P.L. (19G.'i) 1.292 (No. S15) 1G P.S. §1l943) 

1. Section 1955 of the Statutory Construction Act construed 
2. Amendments to §516.l of thll P ublic School Code made by Acts 302 and 

312 of 1972 must be given effect; inserts and strike-outs of both amend· 
atory acts must be read into the basic statute. 

L In the case of Chicago R .I. & Pac. Ry. v. Sturm, 174 U.S. 710 (1899) the 
Court refused to allow an employe (resident of a state not allowing wage 
garnishment) to recover his wages from an employer who was forced in 
an extrastate garnishment proceeding to pay a judgment of a creditor 
against the employe. To have done so, wou ld have been to subject tile 
employer to double liahility- an intolerable result. While the decision in 
St-unn was necess~wy to m:i,intain the integrity of our Federal system, we 
r0spectfully submit that an employer who refuses to garnish wages in the 
sit112.t ion we have described above should suffer 110 prm"llty in the fornm 
state fnr snc.11 refnsa.I. His r efusal. of course. would be one way to raise 
tl1c underlying issue squarely before the courts. 
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3. Amendments to §401( 3) ( 1) of the Tax Reform Code of 1971 made by Acts 
93 and 105 of 1971 m ust be given effect; inserts and strike-outs of both 
amendatory acts must be read into the basic statute. 

t Amendments to the act of January 13, 1966, P.L. (1965) 1292 (No. 515) 
made by Acts 254 and 352 of 1972 m ust be given effect ; inserts and strike­
outs of both a menda tory acts must be read into the basic statute. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 

and 
Honorable Robert P. Kane 
Secretary 
Department of Revenue 
Harrisburg, Pennsylvania 

and 
Honorable J arnes A. McHale 
Secretary 
Department of Agriculture 
Harrisburg, Pennsylvania 
Gentlemen: 

Harrisburg, Pa. 
October 10, 1973 

In recent weeks, you have, by seperate requests, asked the 
Department of Justice to render its formal legal opinion con­
cerning the interpretation of certain statutes. In each case, the 
interpretation requires the reading of two amendments to the 
same section of a single statute; neither amendatory act, though 
passed in the same session of the General Assembly, makes 
reference to the other. In view of the similarity of the r equests, 
the similarity of the nature of our legal advice, and the similar­
ity of the legal analysis involved, I am taking the liberty of 
addressing this formal opinion to you jointly, in the belief that 
a uniform approach to the issues involved will be beneficial in 
this instance as well as be a guide to future interpretations of 
statutes. 

I. The Statutes in Question 
a. Concerning the Department of Education: 

Act of December 6, 1972, P.L. (No. 302); 24 
P.S. §5-516.1 and act of December 6, 1972, P.L. __ _ 
(No. 312); 24 P.S. §5-516.1, amend. section 516.1 of the 
Public School Code of 1949, act of March 10, 1949, P .L . 
30; 24 P.S. §5-516.1. 
b. Concerning the Department of Revenue : 

Act of August 31, 1971, P.L. 362 (No. 93); 72 P .S. 
§7401(3)(1) and act of September 9, 1971, P.L. 437 
(No. 105); 72 P.S. §7401 ( 3) ( 1), amend section 401 ( 3) 
(1) of the Tax Reform Code of 1971, act of March 4, 
1971, P.L. 6 (No. 2 ); 72 P.S. §7401 ( 3) ( 1 ). 
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c. Concerning the Department of Agriculture: 
Act of October 26, W72, P .L . (No. 254); 16 

P.S. §11943 and act of December 28, 1972, P.L .. __ _ 
(No. 352); 16 P.S. §11943, amend section 3 of the act 
of January 13, 1966, P.L. ( 1965) 1292 (No. 515); 16 
P.S. §11943. 

II. Analysis of the Question 
In general terms, the question involved in each request for a 

formal opinion is to determine the correct reading of the basic 
statute as amended. Section 1955 of the Statutory Construction 
Act, 1 Pa. S . §1955, act of December 6, 1972, P.L. (No. 
290) is largely dispositive of the issue: 

"Section 19·55. Two or more amendments to same pro­
vision, one overlooking the other. 
"Whenever two or more amendments to the same pro­
vision of a statute are enacted at the same or different 
sessions, one amendment overlooking and making no 
reference to the other or others, the changes in the stat­
ute made by each shall be given effect and all the 
amendments shall be read into each other. If the changes 
made in the statute are to any extent in direct conflict 
with each other, the rules specified in section 1935 of 
this title (relating to irreconcilable statutes passed by 
same General Assembly) and section 1936 of this title 
(relating to irreconcilable statutes passed by different 
General Assemblies) shall govern. The fact that a later 
amendment ( 1) restates language of the original stat­
ute which was deleted by an eariler amendment, or ( 2) 
fails to restate language inserted by an earlier amend­
ment, does not of itself create a conflict between the 
two amendments. Amendments are in conflict with 
each other only if the changes in the statute made by 
each without considering the inserts and strike-outs of 
the other cannot be put into operation simultaneously." 

The application of section 1955 of the Statutory Construction 
Act to the issues raised in this opinion depends largely on con­
struing the meaning of the 1st sentence of the section. That 
sentence prescribes the procedure by which it may be ascer­
tained whether or not amendments are in conflict with each 
other. Direct conflict exists only to the extent that the changes 
made by each amendatory act cannot be put into operation 
simultaneously. The last sentence further commands that the 
changes to the basic statute made by each amendatory act must 
be applied without considering the "inserts" and "strike-outs" 
of the other. As such, the question of statutory interpretation 
presented herein, is whether or not the changes made by each 
amendatorv act to the basic statute are able to be put into oper­
ation simultaneously. If so, then the first sentence of section 1955 
directs that "the changes in the statute made by each amend-
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ment shall be given effect and all the amendments shall be read 
into each other." 

Therefore the application of section 1955 resolves itself to the 
following simple mechanical procedure: 

1) Amend the basic statute as directed by the first amenda­
tory act. 

2) Without considering the inserts or strike-outs of the first 
amendatory act (i.e. ignoring the first amendatory act), make 
the changes directed by the second amendment. 

3) Compare the resulting basic statutes to determine if at any 
point the same words were amended. If so, there is a conflict, 
and if not, the statute reads as twice amended. 

For example, in the materials herein examined, Acts 302 and 
312 of 1972 both amended section 516.1 of the Public School 
Code. Act 302 amended the basic statute by increasing the re­
imbursable expenses for lodging and meals from $25.00 to $30.00 
per day and by increasing the reimbursement for mileage from 
$.10 to $.12 per mile. In addition, Act 302 further amended sec­
tion 516.1 by providing for reimbursement for attendance at 
meetings called by the intermediate unit board of directors and 
by limiting the number of said meetings for reimbursement pur­
poses. On the other hand, Act 312 amended said that section 
516.1 only to the extent of adding the words "in addition to 
annual or special conventions of the intermediate unit" and of 
deleting the phrase " ... and conventions and meetings called 
by the Executive Director of an intermediate unit." Act 312 did 
not in any way amend the provisions governing per diem and 
travel expenses. Therefore, by applying section 1955 of the Stat­
utory Construction Act in the manner outlined above, it may 
be seen that the changes made by both amendatory acts are not 
in direct conflict and the basic statute must be read as twice 
amended. The result of this construction is that section 516.1 of 
the Public School Code now permits reimbursable expenses of 
$30.00 per day and $.12 per mile and attendance at two edu­
cational conventions per year in addition to conventions of the 
intermediate unit. 

Also, Acts 93 and 105 of 1971 both amended section 401 ( 3) 
( 1) of the Tax Reform Code. Both make a variety of technical 
changes to the text of this section. In addition, Act 93 deletes 
the word "depletion" and hence depletion allowance is no long­
er to be added back into taxable income for the purposes of 
computing Pennsylvania Corporate Net Income Tax. Act 105 
did not in any way amend the provisions regarding depletion 
as found in this section of the basic statute but merely retained 
the word "depletion" from the statute existing prior to Act 93. 
The principal result of this reading of Acts 93 and 105 is that 
depletion allowances are not added back into taxable income 
for Pennsylvania Corporate Net Tax purposes. Once again, by 
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application of section 1955 of the Statutory Construction Act as 
per the instructions outlined above, it may be seen that the 
changes made by these amendments are not in direct conflict 
and the basic statute must be read giving effeot to both amend­
atory acts. 

In the final instance of Acts 254 and 352 of 1972 both amended 
the act of January 13, 1966, P.L. ( 1965) 1292 (No. 515), 16 P.S. 
§11943, which enabled certain counties of the Commonwealth to 
covenant with land owners for the preservation of land in 
farm, forest, water supply or open space uses. Act 254 of 1972 
amended the basic statute by eliminating court approval, in­
creasing the covenants to ten years, and requiring the assess­
ment appeal board to take into consideration the restrictive 
covenant on the land. Act 352 of 1972 amends the basic statute 
by including all counties within the provisions of the act.I By 
application of the reasoning discussed above it may be seen that 
these two amendments are not in direct conflict and that both 
amendments must be read into each other with the result that 
all counties may covenant with land owners to preserve open 
space, and these covenants may run for ten years, do not need 
court approval, are effective upon recording in the office of re­
corder of deeds, and must be considered for tax assessment pur­
poses. 

III. Notice to Department of the Auditor General and the 
Treasury Department 

In accordance with section 512 of the Administrative Code of 
1929 ( 71 P.S. §192) , you are advised that the Department of 
the Auditor General and the Treasury Department have been 
afforded an opportunity to present any views which they may 
have upon the questions presented herein. 

IV. Conclusion 
Therefore, it is my opinion and you are each so advised that 

the statutes discussed in this opinion should be read as attached 
in appendices A, B and C. 

Sincerely yours, 
CONRAD c. M. ARENSBERG 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

1. Act 352 also replaces the court of quarter sessions with the court of com· 
mon pleas, which is merely " restating the language of the original stat· 
ute", although in different form as a technica lity. The court of quarter 
sessions was abolished January 1, 1969 and the jurisdiction of said court 
is now exercised by the court of common pleas. See P ennsylvania Con· 
stitution of 1968. Art. V, Schedule to Judiciary Article, Sec. 4. Therefore 
any statutory reference to the court of quarter sessions is equivalent to a 
reference to the court of common pleas. Therefore. there is no direct 
conflict between Acts 352 and 254 because Act 254 amends the entire pro­
vision such that covenants take effect upon "recording in the office of 
r ecorder of deeds"; therefore Act 254 must prevail and be given effect. 
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APPENDIX A 

Section 516.1 of the Public School Code should be read as 
follows: 

Section 516.1 Expenses for Attendance at meetings of 
Educational or Financial Advantage to District.-When, 
in the opinion of the board of school directors or of the 
board of public education, attendance of one or more 
of its members and of its non-member secretary, if any, 
and of its solicitor, if any, at any meeting held within 
the Commonwealth (other than annual 8tate conven­
tions of school directors) or the attendance of one or 
more of its members and of its non-member secretary, 
if any, and of its solicitor, if any, at the annual con­
vention of the National Schools Boards Association or 
any other educational convention, will be of educational 
or financial advantage to the district, it may authorize 
the attendance of any such persons at such meeting 
within the Commonwealth and at the annual conven­
tion of the National School Boards Association or any 
other educational convention, wherever held, not ex­
ceeding two meetings in any one school year in addition 
to annual or special conventions of the intermediate 
unit. Each person so authorized to attend and attend­
ing shall be reimbursed for all expenses actually and 
necessarily incurred in going to, attending and return­
ing from the place of such meeting, including travel, 
travel insurance, lodging, meals, registration fees and 
other incidental expenses necessarily incurred, but not 
exceeding thirty dollars ( $30) per day for lodging and 
meals. Actual travel expenses shall be allowed with 
mileage for travel by car at the rate of twelve cents 
($.12) for each mile in going to and returning from 
each meeting. Such expenses shall be paid by the treas­
urer of the school district, upon presentation of an 
itemized verified statement of such expenses: Provided, 
That advanced payments may be made by the proper 
officers of the district upon presentation of estimated 
expenses to be incurred, to be followed by a final item­
ized, verified statement of such expenses actually in­
curred upon return from such conventions, and a re­
fund be made to the district of such funds remaining 
or an additional payment be made to meet the verified 
expenses actually incurred. 

Each member of an intermediate unit board of di­
rectors shall be reimbursed by the intermediate unit 
and each member of a school district board of direc­
tors shall be reimbursed by the school district for mile­
age at twelve cents ($.12) per mile and for all actually 
and necessarily incurred in attending meetings, con­
ventions and other functions of and on behalf of the 
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intermediate unit or the school district provided that 
reimbursement for attendance at meetings called by 
the intermediate unit board of directors shall not ex­
ceed an average of four ( 4) per month per annum and 
provided that reimbursement for attendance at meet­
ings called by the district board of directors shall not 
exceed an average of four ( 4) per month per annum. 

APPENDIX B 

Section 401 ( 3) (1) of the Tax Reform Code of 1971 should 
read as follows: 

( 3) "Taxable income." 

1. In case the entire business of the corporation is 
transacted within this Commonwealth, for any taxable 
year which begins on or after January 1, 1971, taxable 
income for the calendar year or fiscal year as returned 
to and ascertained by the Federal Government, or in 
the case of a corporation participating in the filing of 
consolidated returns to the Federal Government, the 
taxable income which would have been returned to and 
ascertained by the Federal Government if separate re­
turns h ad been made to the Federal Government for 
the current and prior taxable years, subject, however, 
to any correction thereof, for fraud, evasion, or error 
as finally ascertained by the Federal Government: 
Provided, That additional deductions shall be allowed 
from taxable income on account of any dividends re­
ceived from any other corporation but only to the ex­
tent that such dividends are included in taxable income 
as returned to and ascertained by the Federal Govern­
ment: Provided further, That taxable income will in­
clude the sum of the following tax preference items as 
defined in section 57 of the Internal Revenue Code, as 
amended, ( i) excess investment interest; (ii) accel­
erated depreciation on real property; (iii) accelerated 
depreciation on personal property subject to a net lease; 
(iv) amortization of certified nollution control facili­
ties; ( v) amortization of railroad rolling stock; (vi) 
stock options; (vii) reserves for losses on bad debts of 
financial institutions; (viii) and capital gains but only 
to the extent that such preference items are not included 
in "taxable income" as returned to and ascertained 
by the F ederal Government. No deduction shall be al­
lowed for net operating losses sustained by the corpor­
ation during any other fiscal or calendar year. In the 
case of r egulated investment companies as defined by 
the Internal Revenue Code of 1954, as amended, "tax­
able income" sh all be investment company taxable in­
come as defined in the aforesaid Internal Revenue Code 
of 1954, as amended. In arriving at "taxable income" 
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for Federal tax purposes for any taxable year beginning 
on or after January 1, 1971, any corporate net income 
tax due to the Commonwealth pursuant to the pro­
visions of this article shall not be allowed as a deduc­
tion and the amount of corporate Federal taxable 
income under the Internal Revenue Code tax so due 
and excluded from Federal taxable income under the 
Internal Revenue Code shall not be apportioned but 
shall be subject to tax at the rate imposed under this 
article. 

APPENDIX C 
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Section 3 of the act of January 13, 1966, P.L. (1965) 1292, 
as amended, should be read as follows : 

Section 3. Covenant for Farm, Forest, Water Supply 
or Open Space Uses.-All counties are hereby author­
ized to enter into covenants with owners of land desig­
nated as farm, forest, water supply, or open space land 
on an adopted municipal, county or regional plan for 
the purpose of preserving the land as open space. Such 
covenants and extensions thereof shall take effect upon 
recording in the office of recorder of deeds. The land 
owner may voluntarily covenant for himself and his 
successors and assigns in right, title and interest that 
the land will remain in open space use as designated on 
the plan for a period of ten years commencing with the 
date of the covenant. The county shall covenant that 
the real property tax assessment, for a period of ten 
years commencing \vith the date of the covenant, will 
reflect the fair market value of the land as restricted 
by the covenant. The board to which assessment ap­
peals are taken shall take into consideration the coven­
ant's restriction upon the land in fixing the assessment. 

OFFICIAL OPINION No. 69 

Department of Ed1icat i on- Policy of this Com.monu;ealth- Chi.ld 's r esidence 
that of his parents or giiardian-Non-resi d.ent children ent it led to education 
-District of r esidence l iab le for tuition-Coinrnonwealth -may pay tiiition 
in sonie cases-Non-Pe'1'.nsylvanian's tuition to be paid by insti tution-Par­
ent w ho waives rights liable for tuition. 

1. Public policy of this Commonwealth is that any chilcl living within the 
State is entitled to attend the public schools (24 P.S. §13-1306 ) . 

2. A child is resident of the district in which his or h er parents or guardian 
resides. (24 P.S . §13-1302) 

3. Non-resident children are entitled to attend the public schools, with or 
without tuition, as that board may deter m ine. 

4. School district of child's residence liable for tuition payment to district 
which educates the child . ( 24 P .S. §§13-1307 and 13-1308) 

5. Commonwealth pays tuition for Pennsylvania children whose district of 
residen ce cannot be determined. 
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6. Tuition for non-Peansylvanian 's to be paid by the institetion, who should 
seek r e-payment from parents or guardian. ( 24 P.S. § 13-1308) 

7. Under PARC, paren ts who waive right to free public program of edu­
cation must bear the tuit ion expense. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
October 11, 1973 

In conjunction with and as a result of the Right to Education 
Program in Pennsylvania, serious problems concerning the res­
idency of exceptional children, for tuition purposes, have arisen. 
Although many different questions have been posed, they all 
revolve around the following: 

What entity is responsible for the educational expenses 
of an institutionalized child who does not reside in the 
district in which the institution is located? 

My opinion, of which you are hereby advised, on this and 
related questions is set forth in the material below, and should 
be adhered to by your Department when calculating tuition 
liability for the school districts of Pennsylvania. 

I. General Provisions 
In general terms, the public policy of the Commonwealth is 

that any child living within the State is entitled to attend the 
public schools. This includes children placed in public or private 
children's institutions. The burden for the educational expense 
of a child being educated by the public school system is deter­
mined by statute, Article XIII of the School Code, 24 P.S. §13-
1301 et seq. 

With regard to children's institutions, including orphan 
asylums, homes for the friendless, children's homes, or other 
institutions for the care or training of orphans or other children, 
including institutions for the mentally retarded, the following 
rules and guidelines apply for children receiving public edu­
cation: 

1. "A child shall be considered a resident of the school dis­
trict in which his parents or the guardian of his person resides," 
24 P.S. §13-1302. Comment: This provision is important in de­
termining under other sections of the School Code the liability 
for the education expense of the child. 

2. "Every child being a resident of any school district between 
the ages of six and twenty-one years may attend the public 
schools in his district, subject to the provisions of this act," 24 
P.S. §13-1301. Comment: A child whose parents live in district 
X, who lives in a children's institution in district X, is entitled 
to receive a free public education. 
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II. Non-Resident ChiLdren 
As to non-resident children in a children's institution receiving 

a public education, the following rules and guidelines apply: 

1. The board of school directors of any school district in which 
there is located a children's institution shall permit any non­
resident child therein to attend the public schools either with 
or without tuition as the board in its discretion may determine. 
24 P.S. §13-1306. Comment: This section and its additional pro­
visions make clear that a child in a children's home is entitled 
to a public education. 

2. The school district from which a child in a children's 
:nstitution is a local resident is liable for the tuition expense of 
that child's public education. 24 P.S. §§13-1307 and 13-1308. 

Comment: 
(a) A child living in an institution in district X 

whose parents live in district Y. District Y is responsible 
for the child's public education tuition expense. Dis­
trict X could either accept the child without tuition, 
or it could set a tuition which district Y must ultimately 
pay. 

( b) Same as in (a) above, except that sometime after 
the child is placed in the institution, the P"-lrents move 
to district Z. The legal residence of the child follows 
his parents to district Z which becomes responsible for 
his public education tuition. 

3. The tuition for public education for any child placed in a 
children's institution shall be paid by the Commonwealth at 
the request of the school district, when the Secretary of Edu­
cation determines that the child has a legal residence in Penn­
sylvania which cannot be fixed in any particular district. 24 P.S. 
§13-1308. 
Comment: 

(a) The child is placed in an institution in district X; 
the parents live in district Y; then the parents move so 
that their whereabouts are unknown. When the child 
was placed in the institution, he had a legal residence 
in district Y which was responsible for his public edu­
cation tuition. When the parents left district Y and dis­
appeared, the child was no longer a legal resident of 
that district, and the district was not liable for the 
tuition. The child would, nevertheless, still be a legal 
resident of Pennsylvania and the Commonwealth would 
pay to district X the tuition. District X, however, has 
the option of not requesting tuition from the Common­
wealth. 

The same rules apply if the parents die and no relative 
or guardian is found within the state. Should one be 
found outside of the Commonwealth, the Common-
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wealth would pay the tuition until such time as the 
child is removed. 

( b) The child is abandoned and taken in by .an in­
stitution. The child is in effect a ward of the state and 
the Commonwealth shall pay the tuition. The Common­
wealth shall also make every effort to identify and lo­
cate the parents. 

4. The educational expense for children received from out­
side of Pennsylvania shall be paid by the institution having the 
care or custody of said children. 24 P.S. §13-1308. 

Comment: 
(a) All children within the Commonwealth must be 

educated. While the Compulsory School Attendance 
Law refers only to children having a legal residence 
intent of 24 P.S. §13-1306 that children in children's 
institutions are entitled to attend the public schools. 
Such children would include those accepted from par­
ents having an out of state legal residence. 

The institution is responsible for the public education 
tuition of out of state children. Therefore, the institu­
tion should make arrangements with the parents for 
the child's educational expense before accepting the 
child. 

If the out of state parents refuse to pay the institu­
tion, the institution must bear the expense. 

( b) A child is placed in an institution in district X, 
parents reside in district Y; parents then move to a 
known .address in another state. If the parents main­
tained legal custody of the child when they placed 
him in the care of the institution, then the parents are 
liable for the tuition. The legal residence of the child 
follows his parents to the out of state address. If the 
parents refuse to pay the tuition, then the institution 
is responsible for the tuition expense. The institution 
has the right in such a case to take action against the 
parents under the Revised Uniform Reciprocal Enforce­
ment Of Support Act, ( 62 P.S. §2403-1 et seq.) or other 
means for r eimbursement for the tuition expense. 

If the parents move into Pennsylvania, then the 
school district in which they reside must pay the tui­
tion. 

In these rules and guidelines, reference to parents 
means the adult legally responsible for the child. 

5. PARC Decision 
Under the PARC decision, mentally retarded children may 

be placed in private institutions as part of their public edu­
cation when the school district is unable to provide facilities 
for the children. In such circumstances, the school district must 
pay the educational expenses. 
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Where both public and private facilities are available and the 
parents waive their right to a public program of education and 
place the child in the private institution, the parents will be 
responsible for the child's education expense; not the school 
district. 

Sincerely, 
LARRY B. SELKOWITZ 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 70 

Project 7'0- Federal Fimds-Game Commissi on 
1. The balance of Federal Funds originally allocated for certa in Project 70 

projects may be diverted to new projects consistent with the purposes of 
the Federal Act, a nd are not required to be transferred to the Project 70 
Land Acquisition Sinking Fund. 

2. The Project 70 L and Acquisition and Borrowing Act ( 72 P .S. § 3946.1 et 
seq. ) does not govern the expenditure of F ederal funds. 

Honorable Glenn L. Bowers 
Executive Director 
Pennsylvania Game Commission 
Harrisburg, Pennsylvania 
Dear Mr. Bowers : 

Harrisburg, Pa. 
October 17, 1973 

This is in r eply to your request for an opinion concerning the 
disposition of unused federal funds which are presently held in 
the Project 70 Land Acquisition Fund. 

You have advised us that the Game Commission received a 
grant from the Federal Government for the acquisition of open­
space land pursuant to the Act of June 30, 1961, Public Law 
87-70, Titile VII, as amended, (42 U.S.C.A. §1500 et seq.) . The 
grant, which was 50% of the estimated project costs, amounted 
to $716,200. Following allowance of the grant an agreement was 
entered into with the Federal Government, dated November 4, 
1970, and subsequently a check for $538,810.50 was received by 
the Game Commission for specific amounts relating to the agree­
ment. Out of this sum expenditures of only $337 ,533 were made 
for acquisitions in the Blue Marsh Project and the balance of 
$201,277.50 is presently being held in the Project 70 Land 
Acquisition Fund. 

You have asked us to advise you if the Commission is required 
to transfer the balance of these funds from the Project 70 Land 
Acquisition Fund to the Project 70 Land Acquisition Sinking 
Fund. Secondly, you have asked if the Commission is authorized 
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to expend this money for additional acquisitions in the Blue 
Marsh area, or to expend the money for new acquisitions re­
lating to other projects within the purview of the Project 70 
Land Acquisition and Borrowing Act, Act of June 22, 1964, 
Special Sess., P.L. 131 (72 P.S. §3946.1 et seq.). It is our opinion 
that the Commission is not required to transfer the balance of 
the federal funds to the Project 70 Land Acquisition Sinking 
Fund. While our opinion is, of course, not binding on the Federal 
Government and the disposition of its funds, it is our opinion 
that the Commission may expend the balance of the federal 
grant for the purposes that you suggest as long as the purposes 
are consistent with the Federal Act referred to above. 

The Federal Act under which the grant was made, 42 U.S.C.A. 
§1500a, provides in part as follows: 

"(a) The Secretary is authorized to make grants to 
States and local public bodies to help finance ( 1) the 
acquisition of title to, or other interest in, open-space 
land in urban areas and ( 2) the development of open­
space or other land in urban areas for open-space uses. 
The amount of any such grant shall not exceed 50 per 
centum of the eligible project cost, as approved by the 
Secretary, of such acquisition or development. Not more 
than 50 per centum of the non-Federal share of such 
eligible project cost may, to the extent authorized in 
regulations established by the Secretary, be made up 
by donations of land or materials. 
'' ( b) No grants under this chapter shall be made to ( 1 ) 
defray ordinary State or local governmental expenses, 
( 2) help finance the acquisition by a public body of 
land located outside the urban area for which it exer­
cises (or participates in the exercise of) responsibili­
ties consistent with the purpose of this chapter, ( 3) 
acquire and clear developed land in built-up urban 
areas unless the local governing body determines that 
adequate open-space land cannot be effectively pro­
vided through the use of existing undeveloped land, 
or ( 4) provide assistance for historic and architectural 
preservation purposes, except for districts, sites, build­
ings, structures, and objects which the Secretary of the 
Interior determines meet the criteria used in establish­
ing the National Register." 

If the acquisition of land to be made with the balance of the 
federal grant are for open-space land in urban areas and if they 
comply with the restrictions of the foregoing provision, they 
may be accomplished in the Blue Marsh area or other areas. 

It has been suggested that the balance of the federal funds 
may not be utilized for additional acquisitions of open-space 
lands, but must be transferred to the Project 70 Land Acquisi­
tion Sinking Fund. This assumes that the funds were not ex-
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pended or committed as of December 31, 19·70 and therefore are 
subject to the provisions of Section 16 ( c) of the Project 70 Land 
Acquisition and Borrowing Act ( 72 P.S. §3946.16 ( c) ) as follows: 

"(c) On December 31, 1970, all funds available for ex­
penditure under the provisions of this act and not 
certified as encumbered by the Department of (Environ­
mental Resources), Fish Commission, Game Commis­
sion and the Department of (Community Affairs) , shall 
be paid into the Project 70 Land Acquisition Sinking 
Fund, to be devoted to and to be used exclusively for 
payment of interest accuring on bonds and the redemp­
tion of bonds at maturity." 

That Act, however, does not govern the expenditures of fed­
eral funds. The Land Acquisition Fund established under the 
Act, consists of moneys borrowed, either temporarily, or by the 
sale of bonds, and it is the expenditure of those funds that are 
governed by the Act. That portion of those funds which have 
not been encumbered as of December 31, 1970, must be paid into 
the sinking fund. But there is no reference in the Act to moneys 
received from the Federal Government pursuant to grants under 
the aforementioned Federal Act. 

Therefore, since the Project 70 Land Acquisition and Borrow­
ing Act, supra, does not purport to control the expenditure of 
moneys received by the Game Commission from federal grants 
under the aforesaid Federal Act, the balance of federal funds, 
regardless of whether they are being held in the Land Acquisi­
tion Fund, or some other fund, need not be transferred to the 
Sinking Fund but may be utilized for the purchase of open­
space lands in the Blue Marsh area and other areas provided 
that the lands are to be utilized for the purposes of the Federal 
Act. 

Both the Treasury Department and the Auditor General have 
been notified of your request for this opinion pursuant to Sec­
tion 512 of the Administrative Code (71 P.S. §192) . The Treas­
ury Department has expressed concern that new federal author­
ization may be required if the Federal funds are to be diverted 
to other projects. Also, the Treasury Department and the Audi­
tor General have both suggested that the proposed use of Federal 
funds may require the expenditure of additional funds on a 
"matching" basis, which would be governed by the Project 70 
Land Acquisition and Borrowing Act, supra. You have advised 
us that no new authorization is required under the Federal Act 
before the Federal funds may be diverted to other projects and 
we are further advised that no additional expenditure of Com­
monwealth funds is necessary. 

Accordingly, you are advised that the Commission is ~10t re­
quired to transfer the unspent federal funds to the ProJect 70 
Land Acquisition Sinking Fund and may spend the funds ~o.r 
purposes consistent with the Federal Act on open space acqms1-
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tion. With regard to this latter opinion, we, however, urge that 
you obtain an affirmative ruling from the appropriate federal 
agency before expending the unspent funds on a project other 
than Blue Marsh. 

Very truly yours, 
w. WILLIAM ANDERSON 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 71 

District Justices- -Effective dates for payrnent of salary increases and ex­
penses-Statutes affecting budgets of political subdivisions 

1. Since enacted after the effective date specified therein, those parts of Acts 
Nos. 68 and 69 increasing the salaries of district justices paid by the 
Commonwealth are effective 60 days after enactment, or on September 25, 
1974, while those parts providing for payment of expenses by the counties 
are effective at the beginning of the counties' next fiscal year, following 
the date of final enactment of the statute, or on January 1, 1974. 

2. Under §1703(5) of the Statutory Construction Act, 1 Pa. S. §1703(5), 
statutory provisions completely unrela ted to provisions affecting the bud· 
gets of political subdivisions may take effect before the beginning of the 
next fiscal year of the political subdivisions affected following the date 
of final enactment of the statute. 

Honorable Grace M. Sloan 
State Treasurer 
Harrisburg, Pennsylvania 
Dear Mrs. Sloan: 

Harrisburg, Pa. 
October 19, 1973 

You have requested our advice as to when Acts No. 68 and 
69 of 1973 take effect. Both of these acts were passed on July 
27, 1973. No. 68 amends the Magisterial Districts Act, Act of 
December 2, 1968, P.L. 1131, 42 P.S. §1301 et seq., by inter alia, 
increasing the salary payable by the Commonwealth to district 
justices in counties of the third to eighth classes. Similarly, Act 
No. 69 amends the Magisterial Districts Act for Counties of the 
Second Class, Act of December, 2, 1968, P.L. 1146, 42 P .S. 
§1401 et seq. by increasing the salary payable by the Common­
wealth to district justices in counties of the second class. The 
acts also authorize the payment of expenses to district justices 
temporarily assigned to sit outside the political subdivision in 
which their magisterial district is located. These expenses are 
payable out of the county treasury. 

Each of Acts Nos. 68 and 69 expressly provides that it shall 
become effective on July 1, 1973. Neither, however, was finally 
enacted until July 27, 1973. You have inquired as to when the 
acts will take effect. 
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In framing our response, we are guided by the provisions of 
the Statutory Construction Act of 1972, 1 Pa. S. §1501 et seq. 
(hereinafter "Act"). Since Acts Nos. 68 and 69 do not make 
appropriations for the payment of the increased salaries and 
expenses, §1702 of the Act, which would make the acts effective 
immediately on July 27, 1973, is not applicable. If the acts had 
not included the provisions relating to additional expenses pay­
able by the counties, § 1701 ( b) ( 2) of the Act would have man­
dated that all provisions of the acts become effective 60 days 
after final enactment, or on September 25, 1973. 

However, §1703 ( 5) of the Act, which relates to statutes af­
fecting the budget of any political subdivision, delays the ef­
fective date of a statute finally enacted after the effective date 
specified in the statute until "the beginning of the fiscal year of 
the political subdivision affected following the date of final en­
actment of the statute." 1 Pa. S. §1703 ( 5). While in Christian 
v. Johnstown Police Pension Fund Association, 421 Pa. 240, 218 
A. 2d 746 (1966), the Supreme Court gave this provision a 
narrow reading, holding that legislation providing for an incre­
ment in police pension fund allotments did not affect a city 
budget, it seems clear that a statute which creates an additional 
expense payable currently out of the county treasury "affects" 
the budget of the county within the meaning of §1703 ( 5). Under 
the Act of July 28, 1953, P.L. 723, §1980, 16 P.S. §4980, and the 
Act of August 9, 1955, P.L. 323, §1780, 16 P.S. §1780, the fiscal 
year of counties begins on January 1 of each year. 

Accordingly, you are hereby advised that as much of Act Nos. 
68 and 69 relates to the payment to district justices from county 
funds will take effect on January 1, 1974. 

The remaining question is whether the joinder of the addition­
al expense item (payable by the counties) with the salary in­
crease item (payable by the Commonwealth) operates to defer 
the salary increases to the beginnings of the respective fiscal 
years of the several counties of the Commonwealth. In In re 
Borough of Sharpsburg, 163 Pa. Superior Ct. 84, 60 A. 2d 557 
( 1948), the Court did not reach the question whether the pre­
decessor provision to §1703 ( 46 P.S. §504; repealed) "postpones 
the operation of an entire act or only those parts of it which 
actually touch upon and affect the budget." 163 Pa. Superior Ct. 
at 90, 60 A. 2d at 560. At issue in Sharpsburg was whether the 
borough properly employed a method of annexation that had 
been repealed by the General Borough Code, Act of July 10, 
1947, P.L. 1621, 53 P .S. §12221 et seq., which provided a dif­
ferent method. The borough's action was upheld by the Court 
on the ground that the new Code did not take effect until Jan­
uary 1, 1948, since so many of the Code's provisions affected the 
budgets of the political subdivisions involved. 

The provisions of Act Nos. 68 and 69 have no such uniformly 
broad effect on the budgets of political subdivisions, and it is far 
from clear that we would he effectuating the intention of the 
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General Assembly, as we are bound to do under §1921 (a) of the 
Statutory Construction Act, by holding that §1703 of the Act 
precludes a provision completely unrelated to one affecting the 
budget of a political subdivision from taking effect at an earlier 
date. Under §1921 ( c) of the Act, we may consider the "mis­
chief to be remedied" by §1703 in interpreting its meaning. The 
mischief was the legislative addition of new financial burdens 
on a political subdivision allocated. The salary increase provis­
ions of Acts Nos. 68 and 69 which are payable by the Common­
wealth, cannot affect the financial condition of the counties, 
and hence are not within the mischief at which § 1703 is aimed. 

Moreover, from a practical point of view, we observe that in 
considering and passing legislation, the General Assembly does 
not act with the purposes of the Statutory Construction Act in 
mind. Had Acts Nos. 68 and 69 been passed before the intended 
effective date of July 1, 1974, they would have taken effect in 
the middle of the counties' fiscal year, notwithstanding the ad­
ditional unanticipated burden on county budgets which §1703 ( 5) 
is in part designed to prevent. We do not believe that when the 
General Assembly enacted the Statutory Construction Act, it 
intended that §1703 would be utilized to frustrate the effectu­
ation of portions of statutes such as those at issue here which 
have no bearing whatsoever upon the budgets of political sub­
divisions. 

In view of the narrow construction given to the predecessor 
of §1703 in Christian, supra, we believe that its provisions should 
be limited strictly to those changes in the law to which it was 
directed, with the effect that §1701 of the Statutory Construction 
Act is applicable to those portions of Acts Nos. 68 and 69 which 
do not affect the budget of the counties. We note that under 
§16 (a) of Article V of the Constitution of 1968 there is no con­
stitutional impediment to a September 25, 1973 effective date 
of the salary increases of the district justices. 

Accordingly, it is our opinion, and you are hereby advised, 
that Acts Nos. 68 and 69 take effect September 25, 1973, except 
those provisions thereof which affect the budgets of the coun­
ties, which will take effect on January 1, 1974. Pursuant to §512 
of the Administrative Code, 71 P.S. §19·2, we have afforded the 
Department of the Auditor General the opportunity to present 
any views which it may have upon this question, and we are 
advised that it is in agreement with the conclusions expressed 
in this Opinion. 

Sincerely yours, 
MELVIN R. SHUSTER 
Deputy Attorney General 
ISRAEL p ACKEL 

Attorney General 
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OFFICIAL OPINION No. 72 

Bureau of Electi ons-Married wornan 's s·urnmne f or purposes of ·voter r eg­
istration 

1. A married woman may register to vote under her birth name, revert to 
her birth name from her married name on her registn tion, or reta in her 
married name on her registra tion as she chooses, a s long as she com1is­
tently utilizes that name for pu rposes of iden tification. 

2. "Surname" as used in the election laws means either (1) a last name 
assigned at birth, ( 2) the last name of a husband, if so selected by a 
married woman, ( 3) a last name a s changed by court order, or ( 4 ) the 
last name by which a person is and has been k nown a s demonstrated by 
reasonable evidence. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 

Dear Secretary Tucker : 

Harrisburg, Pa. 
October 25, 1973 

You have asked, and Ms. Arlene Lotman, Executice Director, 
Coinmission on the Status of Woman, has brought to our atten­
tion, the question whether a woman, on marriage, must change 
her voter registration so as to reflect her husband's surname, or 
"married name," or whether she has the option to use her birth 
name, or so-called "maiden name." We have also been asked 
whether a woman who currently is registered under her mar­
ried name can have her registration changed to her birth name. 

It is our opinion, and you are so advised, that a married 
woman may register to vote under her birth name, revert to her 
birth name from her married name on her registration, or re­
tain her married name on her registration as she chooses, as 
long as she consistently utilizes that name for purpose of iden­
tification. 

We recently dealt with this same question with regard to what 
constitutes a woman's "actual name" for purposes of obtaining 
an operator's license and vehicle registration with the Bureau of 
Motor Vehicles. In Official Opinion No. 62, dated August 20, 
1973, we advised the Secretary of Transportation that a woman 
is not legally barred from continuing to use her birth name 
after marriage, and consequently she may continue to use that 
name on her operator's license or vehicle registration, or revert 
to that name, provided that in fact she uses that name as her 
actual name. 
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That Opinion cited with approval a recent decision of the 
Maryland Court of Appeals in Stuart v. Board of Supervisors, 
266 Md. 440, 295 A. 2d 223 ( 1972). In Stuart, the majority 
opinion by Chief Judge Murphy held that the mere fact of a 
marriage ceremony does not by operation of law automatically 
transfer the husband's surname to his bride. Accordingly, the 
court recognized the right of a married woman to register to 
vote under her birth name, provided that she had consistently, 
nonfraudulently and exclusively used that name after marriage. 

This proposition has received support in Pennsylvania case 
law. In Second Legislative District Election Contest (No. 2) , 
4 D. & C. 2d 93 ( 1955), the ballot of a woman was challenged 
on the grounds that, although she had duly registered under 
her birth name, subsequent to her marriage she continued to 
vote without changing her registration. The court could find no 
statutory prohibition against a married woman voting under her 
"maiden name", found no question as to the registrant's identity, 
and consequently upheld the validity of her ballot. 

Pennsylvania election laws require that every applicant for 
registration give his or her surname and Christian name or 
names. Act of March 30, 1937, P .L . 115, §20(c), as amended, 25 
P.S. §623-20 ( c) ; Act of April 29, 1937, P .L. 487, § 18 ( c) as amend­
ed, 25 P.S. §951-lS(c). The reasoning of Opinion No. 62, which 
we hereby fully incorporate by reference, compels the conclusion 
that, like one's "actual name," a woman's "surname" is the name 
by which she consistently elects to be identified. 

Historically, persons were legally identified only by their 
given or Christian names, and "because of the r elationship be­
tween church and state, it was held that a man cannot have two 
names of baptism as he may have divers surnames: 2 Coke's 
First Institute, p . 178 (Thomas' Ed. 1836) " ; Bitle's Petition, 54 
D. & C. 329, 332 ( 1945) (emphasis supplied). Such surnames 
might reflect the name of the father, place of birth, town of 
origin, or occupation of the person. In more recent times, one's 
surname has been defined as "the patronymic derived from the 
common name of [one's] parents," Riley v. Litchfield, 168 Iowa 
18 7, 150 N. W. 81 (1914) , and even more broadly as "the last 
name: the name common to all members of a family." Black's 
Law Dictionary (Revised Fourth Edition, 1968); In re Faith's 
Application, 22 N.J. Misc. 412, 39 A. 2d 638 ( 1944). 

Given the definitions above, a narrow construction of "sur­
name" might limit its application to the name with which one 
is born. Were this the case, the ironic effect of such a construc­
tion would be to invalidate the r egistrations of most married 
women, who have registered in the last name of their spouses 
and adopted that name for all purposes of identification. Modern 
custom and usage, however, have broadened the meaning of 
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"surname" to include not only one's married name, but any last 
name consistently employed as one's surname.I 

An applicant for registration must give his or her name for 
the same reason that he or she must provide information as to 
height, color of hair and eyes, and date of birth: this is the 
means by which an identity is established, so that the applicant 
may be assured of the right to exercise the franchise, while the 
state may guard against any fradulent exercise of that right. As 
with these other personal characteristics, a person's name is 
bound up with his or her identity, and is a "mark or indicium 
by which he [or she] is distinguished from other individuals." 
Riley v. Litchfield, 168 Iowa at 191, 150 N.W. at 83. In the same 
way that these other characteristics, being so intimately bound 
up with one's very existence, are presumed to be consistently 
applicable to a given individual, so we conclude that a person 
ought to be identified for certain legal purposes by the name he 
or she consistently uses and by which he or she is known. 

The definitions ascribed to the phrase "actual name" in Opinion 
No. 62 are equally applicable in this instance, so that "surname" 
as used in the election laws shall mean ( 1 ) the last name as­
signed at birth; ( 2) in the case of a married woman, the last 
name of her husband, if she so elects ; ( 3) the last name appear­
ing in a court order in the case of a person whose name has been 
changed, pursuant to statute, by judicial action; and ( 4) in the 
case of an individual who uses a last name other than that which 
would be determined by one of the above methods, the last name 
by which such person is and has been known as demonstrated by 
reasonable evidence. While not intended to be exclusive, such 
evidence may include tax, social security, selective service and 
motor vehicle registration records. 

Sincerelv yours, 
MELVIN R. SHUSTER 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

1. Although in Faith's Application, supra, a New Jersey Court relied upon 
the definitions of surname discussed above, it rejected the voting reg­
istration of one "Love Faith" because that assumed name did not in­
dicate the applicant's "true name," required by a New Jersey statute 
"whose major purpose is to determine the past, as well as the present 
identity, of the individual." 22 N.J . Misc. at 415, 39 A. 2d at 640. The 
court held that although there was no allegation that the name "Love 
Faith" had been adopted for a fraudulent purpose, without the addition 
of the applicant's "true name", the registration authorities would be un­
able to determine the absence of a fraudulent purpose, such as the desire 
to hide criminal convictions. 

This case is not controlling, since the requirement of Pennsylvania 
election laws are less stringent: an applicant need only r egister in his 
"surname," and a prior criminal conviction does not disqualify from reg­
istration an otherwise qualified applicant. Since we view the purpose of 
Pennsylvania registration requirements to be the determination of an ap­
plicant's present identity, we are satisfied that the standards set forth in 
this opinion promote the achievement of this purpose and adequately 
guard against registration under a fraudulent name. 
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OFFICIAL OPINION No. 73 

D epartment of Welfare-Placement of mentally retarded children in Welfare 
fac'ilities-Educat i onal assignments-Duty to cooperate in planning-Duty 
to place. 

1. Department of Public Welfare must cooperate in determining the ap­
propriate placement of a child who can no longer benefit from a public 
school program. 

2. Department of Public Welfare must place a mentally retarded child in 
accordance with a hearing officer's recommendations. 

3. In deciding on the placement, t he Department must consider child and 
family convenience, nature and size of the facility and the availability 
of space. 

4. Department must, w11en no other placement is a vailable, place the child 
into an appropriate facility. 

Honorable Helene Wohlgemuth 
Secretary 
Department of Public Welfare 
Harrisburg, Pennsylvania 
Dear Secretary Wohlgemuth: 

Harrisburg, Pa. 
October 30, 1973 

The first Administrative Appeal to the Secretary of Education 
of a due process hearing held pursuant to the amended Consent 
Agreement of the PARC Case raises the following question: 

What are the duties of the Department of Public Welfare in 
regard to the placement of a child who has been certified by a 
school psychologist as being in need of a program where the 
public schools do not offer or who has been found by a hearing 
officer to be in need of a program which is available in a facility 
under the supervision or control of your department? 

It is my opinion, and you are so advised, that the Department 
of Public Welfare must cooperate with the school entity involv­
ed in determining the placement of a child who has been certified 
by a school psychologist as being in need of a program which 
the public schools do not offer. Further, the Department is under 
the legal obligation to place the child in accordance with the 
recommendations of a hearing officer when such recommen­
dations are made. 

Under the terms of the court's order, the Department of Pub­
lic Welfare is a party defendant in the continuing implemen­
tation of the PARC Consent Agreement.I In order to fulfill the 

1. Although the Department of Public Welfare, through Administrative 
Agreement, no longer has the responsibility to directly provide the edu­
cation portion of an appropriate program, it must still act in such a way 
so as not to deny any mentally retarded child access to free public pro­
gram of education and training appropriate to that child's needs. 
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Department's obligations under this order, the various segments 
of your Department should be directed to confer with local edu­
cation officials whenever a program under their auspices may 
be felt to be appropriate to the education and training needs of 
a particular child. 

Secondly, when requested by local school officials, your De­
partment must assist in the preparation of information about 
and plans for a particular child whom that school entity pro­
poses to place in a program in which your Department is involv­
ed. It must be remembered that the Commonwealth's obligation 
under the PARC Case is first to find a public program for a child 
before turning to the private sector. 

Also, when a hearing officer recommends that the child be 
placed in a program which is operated under the supervision or 
control of the Department of Public Welfare, all steps must be 
taken to immediately comply with that recommendation, includ­
ing the actual placement of the child by the Department of 
Public Welfare. Such a placement must take into account the 
convenience to the child and his or her family, the nature of 
the facility and the availability of places in that facility. 

The continued cooperation of your Department, the local 
school districts, parents and children will demonstrate your con­
cern for every child's right to educational opportunities in Penn­
sylvania. 

Very truly yours, 
LARRY B. SELKOWITZ 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 74 

71 P.S. §1661.11-Department of Property and Supplies-Administrative Code 
§§501, 502, 71 P.S. §§181, 182-Inventory-Cooperation among departments 

1. The Department of Property and Supplies is charged with the statutory 
duty of compiling and annually updating the inventory of the Common­
wealth's real property, 71 P .S. § § 1661.11, 1661.12. 

2. The Administrative Code, § § 501, 502, 71 P .S. § § 181, 182, impose upon 
administrative departments. boards and commissions a duty to cooperate 
in securing and exchange of information. 

3. The Department of Property and Supplies can expect inter-departmental 
cooperation in establishing a practical and workable plan for exchange 
of information regarding land transfers to and from the Commonwealth 
in order to update the Commonwealth's inventory of real property. 
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Harrisburg, Pa. 
October 30, W73 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, Pennsylvania 
Dear Secretary Hilton: 

Receipt is acknowledged of your request for our opinion re­
garding the obligation of other departments, boards and agencies 
within the Commonwealth to cooperate with the Department of 
Property and Supplies in updating the inventory of the Com­
monwealth's real property compiled pursuant to 71 P.S. §1661.11 
et seq. It is our opinion and you are hereby advised that the 
Administrative Code, §§181, 182 requires interdepartmental co­
operation among departments, boards and commissions, thereby 
authorizing the Department of Property and Supplies to devise 
a "practical and working basis" for an annual updating of the 
Commonwealth's inventory of real property. 

The Department of Property and Supplies is charged under 
71 P.S. §1661.11 with the statutory duty of compiling an in­
ventory of the Commonwealth's real property. Under 71 P.S. 
§1661.12, the Legislature indicated that the inventory shall be 
constantly updated to reflect actual ownership of the Common­
wealth's realty: 

"The department shall constantly update such inven­
tory but by January 15 of each year, the latest inven­
tory shall be available for public inspection in the de­
partment's offices." 

In order to fulfill this statutory obligation, the Department of 
Property and Supplies will require the cooperation of other 
departments, boards and commissions in order to keep track of 
land transfers to and from the Commonwealth. 

The Administrative Code, §§501, 502, 71 P.S. §§181, 182, im­
poses upon all departments, boards and commissions the obli­
gation of cooperating with each other on a "practical and work­
ing basis", which includes the exchange of information among 
the departments: 

"The several administrative departments, and the sever­
al independent administrative and departmental admin­
istrative boards and commissions, shall devise a practical 
and working basis for cooperation and coordination of 
work, . .. and shall, so far as practical, cooperate with 
each other .... " 71 P.S. §181 
"Whenever, in this act, power is vested in a depart­
ment, board, or commission, to inspect, examine, se­
cure data or information, or to procure assistance from 
any other department, board, or commission, a duty 
is hereby imposed upon the department, board, or com-
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mission, upon which demand is made, to render such 
power effective." 71 P.S. §182 

215 

Given this statutory duty to maintain an update of the Com­
monwealth inventory of realty, and given the obligation of co­
operation among the departments, it is our opinion and you are 
hereby advised that the Department of Property and Supplies 
can devise a practical and working basis involving the exchange 
of information between the Department and other departments, 
boards and commissions regarding land transfer to and from the 
Commonwealth in order that the inventory be updated to ade­
quately reflect actual ownership of the Commonwealth's realty. 

Very truly yours, 
RICHARD J. ORLOSKI 
Deputy Attorney General 
ISRAEL PACKEL 
Attorney General 

OFFICIAL OPINION No. 75 

Pennsylvania Housing Finance Agency-Relationship to Pennsylvania Hous­
ing Agency-Section 505 (a) ( 2 ) of the Fiscal Gode-Section 1938 of Statu­
tory Construct·ion Act. 

1. The change of the name of the Pennsylvania Housing Agency to the 
Pennsylvania Housing Finance Agency does not affect the right to use 
the bonds of the Pennsylvania Housing Finance Agency as security for 
Commonwealth deposits pursuant to Section 505 (a) ( 2) of the Fiscal Code, 
72 P.S. §505(a) (2) . 

2. Section 1938 of the Statutory Construction Act, 1 Pa. S. § 1938, resolves 
this question by requiring that Section 505 (a) (2) be construed to in­
clude the amende·d name of the Agency, since there has been no sub­
stantial change in the function of the Agency under its new name. 

Mr. John McCoy 
Executive Director 
Pennsylvania Housing Finance Agency 
Harrisburg, Pennsylvania 
Dear Mr. McCoy: 

Harrisburg, Pa. 
November 20, 1973 

You have requested our opinion with regard to whether the 
Pennsylvania Housing Finance Agency (PHFA) and the Penn­
sylvania Housing Agency (PHA) are the same body, for the 
purpose of Section 505(a) (2) of the Fiscal Code, 72 P.S. §505 
(a)(2). 

The Act of December 3, 1959, P .L. 1688, as amended, 35 P.S. 
§1680.101, et seq., entitled the Housing Agency Law, created 
the Pennsylvania Housing Agency. That Act was further amend­
ed by the Act of December 5, 1972, P .L. , No. 282. This 
amendment changed the name of the original enactment to the 
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Housing Finance Agency Law. Act No. 282, supra, Section 1, 35 
P.S. §1680.101. The amendment changed the name of the agency 
from PHA to the Pennsylvania Housing Finance Agency and 
gave the PHFA additional powers. Act No. 282, supra, Section 
1, 35 P.S. §1680.103. 

Section 505(a) (2) of the Act of April 9, 1929, P.L. 343, Art. 
V, as amended, 72 P.S. §505 (a) ( 2), entitled the Fiscal Code, 
enumerates the agencies and instrumentalities of the Common­
wealth whose bonds may be used as security for Commonwealth 
deposits in various banks throughout the State. Among the 
agencies of the Commonwealth that the Code enumerates is the 
Pennsylvania Housing Agency. Since the PHA Act has been 
amended by changing the name of the Agency to Pennsylvania 
Housing Finance Agency and the Legislature did not change the 
name of the Agency in Article V of the Fiscal Code, it is now 
necessary to determine whether the two agencies are actually 
the same body in order that PHF A bonds may be pledged as 
security for Commonwealth deposits. 

Section 1938 of the Act of December 6, 1972, P.L. , No. 
290, 1 Pa. S. §1938, entitled the Statutory Construction Act, 
directly resolves this question. Section 1938 of the Statutory 
Construction Act, supra, provides as follows : 

"Section 1938. Reference to public bodies and public 
officers. 
"A reference in a statute to a governmental agency, 
department, board, commission or other public body or 
to a public officer includes an entity or officer which 
succeeds to substantially the same functions as those 
performed by such public body or officer on the effec­
tive date of the statute, unless the specific language or 
the context of the reference in the statute clearly in­
cludes only the public body or officer on the effective 
date of the statute." 

Hence, if the PHF A has retaned substantially the same func­
tions as the PHA, the reference to the PHA in Section 505(a) 
( 2) of the Fiscal Code must be read to mean to include the PHF A 
as the successor entity of the PHA. 

As originally enacted, the Housing Agency Law was designed 
to provide low-cost housing to citizens of the Commonwealth 
by broadening the market for low-cost housing. To accomplish 
this purpose, the Act authorized the PHA to make housing loans 
to qualified mortgagors, to prescribe interest rates and other 
terms of its housing loans, and, among other things, to borrow 
money upon its own credit by the issuance and sale of bonds. 

The December 5, 1972 amendments to the Act left these pow­
ers substantially intact and in two significant instances broaden­
ed the powers of the agency while changing the name of the 
PHA to PHFA. The PHFA was given the additional power to 



OPINIONS OF THE ATTORNEY GENERAL 217 

provide rental and housing purchase programs for low and 
moderate income housing. In addition the bond provisions of the 
original enactment were amended to provide increased protec­
tion for the bond program and to allow the PHFA to use bond 
proceeds for the rental and housing purchase programs. These 
amendments in no way detract or alter the functions of the PHF A 
as originally intended by the Legislature. The original intention 
of the Legislature was to provide low-cost housing in a market 
that was relatively inert. 35 P.S. §1680.102. This function re­
mains substantially the same even though the names of both the 
Act and the Agency have been changed. 

Therefore, it is our opinion, and you are hereby advised, that 
the PHF A is the same body as PHA for purposes of Section 
505 (a) ( 2) of the Fiscal Code. We are sending a copy of this 
opinion to Honorable Grace M. Sloan, State Treasurer, because 
of her interest in this question. 

Sincerely, 
WALTER RoY MAYS, III 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 76 

Public Utility Commission-Assessments for expenses-Interest--Restricted 
accounts 

1. Under Sections 1201 and 1204 of the Public Utility Law, as amended by 
Act No. 33 of March 3, 1972, 66 P.S. § § 1461, 1464, all assessments r eceived 
from public utilities for the expenditures of the Commission are to be 
deposited in the General Fund in a restricted account and not in a 
special fund. 

2. All interest received on such a r estricted account is to be credited to the 
General Fund rather than to such restricted account in accordance with 
Section 304 of the Fiscal Code, 72 P.S. §304. 

Honorable George I. Bloom 
Chairman of Commissioners 
Public Utility Commission 
Harrisburg, Pennsylvania 
Dear Mr. Bloom: 

Harrisburg, Pa. 
October 26, 1973 

You have requested our opinion regarding the right to in­
terest accrued on funds collected but undispersed by the Penn­
sylvania Public Utility Commission ("Commission") under 
Section 1201 of the Public Utility Law ("Law"), as amended, 
66 P.S. §1461. Specifically, you have requested that we rule that 
such interest be credited to the account of the Commission as 
part of its funds. 
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This section of the Law, as amended by Act No. 33 of March 
3, 1972, P.L. , provides that for fiscal years beginning 
July 1, 1971, the Commission is to estimate its total expenditures 
for the forthcoming fiscal year. After they have been approved, 
as provided in the Law, the Commission assesses a portion of 
such expenditures upon every public utility in the state in ac­
cordance with a formula set forth in the Law. The assessments 
are to be paid prior to the commencement of that fiscal year. 

Section 1204 of the Law, as amended by Section 3 of Act 33 of 
1972, 66 P.S. §1464 then provides: 

" (a) All assessments and fees received, collected or re­
covered under this article shall be paid by the com­
mission into the General Fund of the State Treasury 
through the Department of Revenue. 
" ( b) All such assessments and fees, having been ad­
vanced by public utilities for the purpose of defraying 
the cost of administering this act, shall be held in trust 
solely for that purpose, and shall be earmarked for the 
use of, and are hereby appropriated to, the commission 
for disbursement solely for that purpose. 
" ( c) All requisitions upon such appropriation shall be 
signed by the chairman and secretary of the commission, 
or such deputies as they may designate in writing to 
the State Treasurer, and shall be presented to the State 
Treasurer and dealt with by him and the Treasury De­
partment in the manner prescribed by The Fiscal Code." 

Prior to amendment, Section 1204 simply provided: "All as­
sessments, costs, and fees received, collected or recovered under 
this article shall be paid by the commission into the General 
Fund of the State Treasury, through the Department of Reve­
nue." 

Upon our review of the above statute, we can find no justifi­
cation for requiring the State Treasurer to attribute the interest 
of these funds to the Commission. It requires only that the 
assessments collected be used to defray the costs of adminis­
tering the Law, not the interest accured on such assessements. 

Moreover, it mandates that the assessments received be de­
posited in the General Fund together with other state revenues. 
There, they are placed in a restricted account in order to carry 
out the requirement that they be used only for the purposes 
set forth in the Law. They are not, however, placed in special 
fund. Indeed, under the Act of May 6, 1927, P .L . 848, 72 P.S. 
§§3601-3602, all special funds were abolished except for those 
specifically mentioned in that Act. That act is confirmed by 
Section 302 of the Fiscal Code of April 9, 1929, as amended, 72 
P.S. §302. 

Neither of these acts nor Act 33 of 1972, creates a "special 
fund" for the public utility assessments in question or for other 
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public utility funds. Accordingly, the crediting of interest is 
governed by Section 304 of the Fiscal Code, 72 P.S. §304, which 
provides that the funds placed on deposit with state depositories 
shall accure interest and that "interest on deposits shall in all 
cases be credited to the fund upon which the interest was earn­
ed .. . . " (Emphasis added.) Since the funds here in question 
are deposited in the General Fund, the interest on such deposits 
is to be credited to the General Fund only. 

In accordance with Section 512 of the Administrative Code 
of 1929, 71 P .S. §192, we have referred this matter to the offices 
of the Auditor General and State Treasurer for their views and 
they both concur in our opinion. Copies of their memoranda 
are attached. 

Sincerely yours, 
GERALD GoRNISH 
Deputy Attorney General 
ISRAEL p ACKEL 
Attorney General 

OFFICIAL OPINION No. 77 

Depar tment of Justice-Deput y Attor neys General-Authorizat ion t o appro1:e 
legali t y of Admini strative r egulations-A mendment of Op. Atty. Gen . N o. 
115, Apri l 5, 1972 

1. Op. Atty. Gen. No. 115, April 5, 1972, is hereby amended and only t he 
Attorney General and Deputy Attorneys General list ed today may give 
approval as to legality of Administrative Regulations as r equired by Sec­
tion 205 of the Commonwealth Documents Law, 45 P .S. §1205. 

Alvin C. Bush 
Director 
Legislative Reference Bureau 
Harrisburg, Pennsylvania 
Dear Mr. Bush: 

Harrisburg, P a. 
November 30, 1973 

On December 8, 1971, an opinion was sent to you. Op. Atty. 
Gen. No. 89, 1 Pa. B. 2325, listing those deputy attorneys general, 
in addition to the Attorney General and the Executive Deputy 
Attorney General, who were aut.h<?rized. on behalf ?f the: Depart­
ment of Justice to approve admm1strahve regulat10ns, in accor­
dance with Sect ion 205 of the Commonwealth Documents Law 
of July 31, 1968, P.L. 769, (No. 240) 45 P .S. §1205. 

Opinion No. 89 h as been amended, in turn, by Opinion No. 
115, April 5, 1972 and by letter to you, March 20, 1973. 

The list is hereby amended, and the following persons, re­
flected by position title, are ~he onl~ person~ author~zed to ap­
prove administ rative r egulat10ns which require Justice Depart-



220 OPINIONS OF THE ATTORNEY GENERAL 

ment approval pursuant to the Commonwealth Documents 
Law:* 

The Attorney General 
First Deputy Attorney General 
Director, Office of Civil Law 
Director, Office of Criminal Law 
Director, Bureau of Consumer Protection 
Chief, Property and Natural Resources Division 
Chief, Commonwealth Collections Division 
Chief, Commercial, Financial and Governmental Services 

Division 
The following documents are rescinded insofar as they are 

inconsistent with the foregoing list: 
Op. Atty. Gen. No. 89, December 8, 1971 
Memorandum of March 24, 1972 
Op. Atty. Gen. No. 115, April 5, 1972 
Letter of March 20, 1973 

Sincerely, 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 78 

State Treasurer-Compensation of presiding judges of divisions of the Cour t 
of Common Pleas of Allegheny County 

1. The term "president judge" of divisions of common pleas court as used 
in the November 1972 Report of the Commonwealth Compensation Com· 
mission is synonymous with the term "presiding judge" of divisions of 
common pleas court as used in the Act of December 2, 1968, P .L. 1142, 
No. 357, §5( b), 17 P.S. §235.5(b). 

2. Presiding judges of divisions of the Court of Common Pleas of Allegheny 
County are entitled to the same compensation as provided for "president 
judges" of such divis ions in the salary schedule established by the Com· 
monwealth Compensa tion Commission in its November 1972 Report. 

Honorable Grace M. Sloan 
State Treasurer 
Harrisburg, Pennsylvania 
Dear Mrs. Sloan: 

Harrisburg, Pa. 
December 10, 1973 

You have inquired as to whether the presiding judges of 
divisions of the Court of Common Pleas Court of Allegheny 
County are to be considered "president judges" under the salary 
schedule established by the Commonwealth Compensation Com­
mission in its November 1972 Report. It is our opinion, and you 
are so advised, that the terms in question are synonymous, and 

* Chief, Human Services Division, added to this list by letter of January 
4, 1974, Peter W. Brown, First Deputy Attorney General to Alvin C. Bush. 
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that the "presiding judges" of divisions in Allegheny County 
are to be compensated in the same manner as prescribed in the 
Report for "president judges" of said divisions. 

Article V, §1 of the 1968 Constitution creates a unified judicial 
system, and 917 of the Schedule to Article V outlines the divi­
sional scheme of the Allegheny County Court of Common Pleas. 
Pursuant to §20 of the Schedule, which pertains to Allegheny 
County: 

"Until otherwise provided by law, the trial division, the 
orphans court division and the family court division of 
the Court of Common Pleas shall be presided over by a 
president judge, who shall be one of the judges of such 
division and shall be elected for a term of five years by 
a majority vote of the judges of that division. He shall 
assist the president judge of the court of common pleas 
in supervising the judicial business of the court and 
shall be responsible to him .... " (Emphasis supplied.) 

Although scheduled to become effective January 1, 1969, this 
provision was superseded by the Act of December 2, 1968, P.L. 
1142, No. 357, §5(b), 17 P.S. §235.5(b) which took effect on 
January 1, 19-69, and changed the designation of these judges 
from "president" judge to "presiding" judge: 

"The civil division, the criminal division, the orphans 
court division and the family division of the court of 
common pleas shall each be presided over by a presid­
ing judges, who shall be one of the judges of such 
division and except as hereinbefore provided shall be 
elected for a term of five years by a majority vote of 
the judges of that division. Each such presiding judge 
shall assist the president judge of the court of common 
pleas in supervising and administering the business of 
the court and shall be responsible to him .... " 

Since §20 of the Schedule anticipated subsequent legislation, 
there is no conflict between the section and Act No. 357. Con­
sequently, since January 1, 1969, judges with supervisory duties 
over the Allegheny County Common Pleas Court divisions have 
been properly identified as "presiding judges." 

Article V, §16 (a) of the Pennsylvania Constitution provides 
that "justices, judges and justices of the peace shall be com­
pensated by the Commonwealth as provided by law." Pursuant 
to the Act of June 16, 1971, P.L. , No. 8, 46 P.S. §6, the 
Comrnonwealth Compensation Commission established, inter 
alia, a salary schedule for members of the judiciary in a Report 
dated November 30, 1972 which took effect January 30, 1973, 
retroactive to December 1, 1972. The Commission provided a 
salary of $40,000 for the judges of the Court of Common Pleas 
of Allegheny C~mn~y. With regard to ~hos.e )~dges. exerci~ing 
supervisory duties m ~ach of the court. s d1v1s10ns, it provided 
them with a slightly higher salary of either $40,500 where the 
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division has five or less judges, or $41,000 where the division 
has six or more judges. However, the commission provided for 
salaries of "president judges," not "presiding judges," although 
by the time the Report there no longer existed the office of 
divisional president judge. It would seem that the Commission, 
in preparing its Report, referred only to §20 of the Schedule to 
Article V, and neglected to take cognizance of Act No. 357 which 
changed the title of this office. 

The Act of June 16, 1971 creating the Commission gave its 
Report the force of law unless rejected in whole or part by the 
General Assembly. Since November 1972 Report was not reject­
ed, it has the force of law and is subject to interpretation under 
the Statutory Construction Act of December 6, 1972, P.L. __ , 
No. 290, 1 Pa. S. §1501 et seq. Section 1922 of the Act, 1 Pa. S. 
§1922, permits the presumption that "the General Assembly 
does not intend a result that is absurd, impossible of execution 
or unreasonable." It would certainly be an absurd and unreason­
able result to conclude that the Compensation Commission in­
tended to give additional compensation to the president judge 
of division where no such person existed, especially where there 
exists a presiding judge. 

Furthermore, pursuant to §1932 of the Statutory Construc­
tion Act, I Pa. S. §1932, we must construe the Report and Act 
No. 357 in pari materia, for it is clear from the language of §20 
of the Schedule to Article V, upon which the Report undoubtedly 
relies, and of Act No. 357 that they both relate to the same class 
of persons. Application of this rule leads to the unassailable 
conclusion that the terms "president judge" and "presiding 
judge" should be considered to be synonymous. 

Finally, §1938 of the Statutory Construction Act, 1 Pa. S. 
§1938 provides: 

"A reference in a statute to a governmental agency, de­
partment, board, commission or other public body or to 
a public officer includes an entity or officer which suc­
ceeds to substantiallJ.1 the same functions as those per­
formed by such public body or officer on the effective 
date of the statute, unless the specific language or the 
context of the reference in the statute clearly includes 
only the public body or officer on the effective date of 
the statute." (Emphasis supplied.) 

This means that, hypothetically, had Act No. 357 been passed 
after the Commission's Report, the salary schedule for president 
judges would have continued to apply to presiding judges, since 
they continued to perform the same functions as were performed 
by the president judges. A fortiori, under the current circum-' 
stances, where the change in title already had been enacted by 
the tim~ the Commission made reference in its Report to "presi­
dent judges" of divisions of common pleas court, that reference 
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clearly encompasses the "presiding judges" who succeeded to 
the same function as those exercised by their predecessors. 

We note that the Common Pleas Court of Philadelphia Coun­
ty, like in Allegheny County, is divided into divisions, the pre­
siding judges of which are denominated "administrative judges," 
a term synonymous with "presiding judges" under Rule 102 of 
the Pennsylvania Rules of Judicial Administration . The Com­
pensation Commission provided the same salary schedule for 
those administrative judges in Philadelphia as it did for the 
president judges in Allegheny County, and it is plain from the 
Report that the Commission intended to compensate at a higher 
salary those judges who perform the administrative and super­
visory duties in the common pleas court divisions of the two 
largest counties in the Commonwealth. From this arrangement, 
it is all the more evident that the presiding judges in Allegheny 
County are entitled to the salary scale designated in the Report 
for president judges of common pleas court divisions in Al­
legheny County. 

Pursuant to §512 of the Administrative Code, 71 P.S. §192, 
we have afforded the Department of The Auditor General the 
opportunity to present any views which it may h ave upon this 
question, and we ar e advised that it is not opposed to the con­
clusions expressed in this Opinion. 

Sincerely yours, 
MELVIN R. SHUSTER 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 79 

Property and Supvlies- Contracts-Compet i t ive bidding 

1. Since it is not practicable to submit contracts for the purchase of fuel to 
competitive bidding in the pr esen t "energy crisis" sit uation, contracts 
for the purchase of liquid fuel which are governed by the federal man­
datory a llocation program are not required to be submitted to competitive 
bidding. 

Honorable Frank C. Hilton 
Secretary 
Department of Property and Supplies 
Harrisburg, P ennsylvania 
Dear Secretary Hilton: 

Harrisburg, Pa. 
December 11, 1973 

We have received a request for an opinion from your depart­
ment concerning the purchase of liquid fuel under the manda­
tory allocation program of the Federal Government. In a 
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memorandum to this department from Deputy Secretary Hugh 
M. Carleton we have been asked if the Department of Property 
and Supplies is legally authorized to make purchases of fuel 
without competitive bidding in the existing "energy crisis" 
situation. It is our opinion and you are advised that your depart­
ment does have such authority. 

Under the Mandatory Fuel Allocation Program published by 
the Office of Oil and Gas, U.S. Department of the Interior, the 
year of 1972 was assigned as the base for allocations. The 
following provision is contained in Section 4 (a) of the regu­
lations which will be added as Chapter XIII to title 32A Code 
of Federal Regulations: 

"For the duration of this program each supplier will be 
required to provide supplies of middle distillates to the 
customers (including firms which have undergone a 
change in ownership) which he served during 1972." 

The regulations further speak in terms of a "Base period" which 
is defined as the equivalent month of 1972. 

The contracts now in effect for the purchase of liquid fuel by 
your department, however, are on a fiscal year basis and the 
supplier in each case is the supplier for the prior fiscal year 
July 1, 1972 to June 30, 1973. This means that in many cases 
the existing contracts are with suppliers who did not have 
contracts with the department for the equivalent months in 1972 
for the period January through June. Therefore, those contracts 
will have to be terminated as of December 31, 1973 pursuant to 
the federal mandatory allocation program and new contracts 
entered into with the suppliers who furnished fuel to the Com­
monwealth during the first half of 1972. 

Under these circumstances it is not practicable to submit new 
contracts which will commence January 1, 1974 to competitive 
bidding. Although there would be sufficient time between now 
and then, under normal conditions, to follow the bidding pro­
cedure, it is evident that there is no possibility of receiving 
more than one bid because the m andatory allocation program 
affects all suppliers and prevents them from bidding on a con­
tract if they did not have the equivalent contract during 1972. 

Section 2403 (b) of the Administrative Code (71 P.S. §633(b)) 
requires the Department of Property and Supplies to enter into 
contracts for the purchase of fuel used in the Legislature and 
other departments of the government and further provides that 
such contracts shall be awarded to the lowest responsible bid­
der below such maximum price and under such regulation pre­
scribed by the Act. The r eference to the lowest responsible 
bidder is derived from the requirement of the Pennsylvania 
Constitution that the State's purchase of materials, printing, 
and supplies should be submitted to competitive bidding. The 
applicable provision reads as follows: 
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"The General Assembly shall maintain by law a system 
of competitive bidding under which all purchases of 
materials, printing, supplies or other personal property 
used by the government of this Commonwealth shall 
so far as practicib le be made." (Emphasis supplied.) 
Article III, Sec. 22 
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Since it is not practicable to submit contracts for the purchase 
of fuel to competitive bidding in the present situation, as de­
scribed above, it is our opinion, and you are advised that con­
tracts for the purchase of liquid fuel which are governed by the 
federal mandatory allocation program are not required to be 
submitted to competitive bidding. 

Very truly yours, 
w. WILLIAM ANDERSON 
Deputy Attorney General 
ISRAEL p ACKEL 

Attorney G~neral 

OFFICIAL OPINION No. 80 

Nonprofit Corporation Law-Degr ees-D iplomas- Sections 211 and 312 of t he 
Nonpr ofit Corporation L aw 

1. A corporation cannot confer a diploma if that diploma a ttempts to doc­
ument that a degree, such a s an .AA or BA, is being conferred on t he 
student unless the corporation has met the degree-granting requirements 
as set forth in Sections 211 and 312 of the Nonprofit Corporation Law. 

2. However , a corporation can confer a diploma if that diploma goes no 
fur ther than to documen t that a student has completed a program and it 
can do so without first meeting t he r equirements as set forth in Sections 
211 and 312 of the Nonprofit Corporation Law. 

Honorable John C. Pittenger 
Secretary 
Department of Education 
Harrisburg, Pennsylvania 
Dear Secretary Pittenger: 

Harrisburg, Pa. 
December 18, 1973 

You have asked whether a corporation can award diplomas 
to graduates of their programs without first meeting the degree­
granting requirements as set forth in Sections 211 and 312 of 
the Nonprofit Corporation Law of 1933, as amended ( 15 P .S. 
§7211, 15 P.S. §7312).1 

1. It should be noted that this Department has eariler ruled that the degree­
granting requirem ents of the Nonprofit Co~poration L.aw .. supra, apply t o 
all corpor ations and other legally. r ecogm zed orga111zat1ons, profit and 
nonpr ofit alike. See informal opmron of Deputy At torney General Har­
riet te w. Batipps, directed to Dr. Warren I?· ,~van~. entitled "Degree 
Granting in the Commonwealth of Pennsylvama, April 6, 1972. 
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You are advised that a corporation can confer a diploma if 
that diploma goes no further than to document that a student 
has completed a program and it can do so without first meeting 
the requirements as set forth in Sections 211 and 312 of the 
Nonprofit Corporation Law. However, you are further advised 
that a corporation cannot confer a diploma if that diploma at­
tempts to document that a degree, such as an AA or BA, is 
being conferred on the student unless the corporation atempt­
ing to confer the diploma has met the degree-granting require­
ments as set forth in Sections 211 and 312 of the Nonprofit 
Corporation Law. 

The law is clear that a corporation cannot confer a degree 
without first meeting the requirements of Section 211 and 312 
of the Nonprofit Corporation Law, since Section 3 of the Non­
profit Corporation Law of 1972 provides as follows: 

"Every proposed nonprofit corporation which is to have 
the power to confer degrees in art, pure and applied 
science, philosophy, literature, law, medicine and 
theology or any of them shall comply with the pro­
visions of Sections 211 and 312 of the Nonprofit Cor­
poration Law of 1933 in addition to all other require­
ments of law." Act 271 of 1972. 

Therefore, the question that must be answered is whether 
Section 3 of the Nonprofit Corporation Law of 1972, by pro­
hibiting corporations from conferring degrees without first 
meeting the degree-granting requirements, also prohibits cor­
porations from conferring diplomas without first meeting such 
requirements. 

It is thus imnortant to determine what a diploma is and what 
th0 relationship is between the granting of a diploma and the 
conf0 rring of a degree. 
I. The dictionary definitio11 of the terms "diploma" and "de­
gree" shed some. light in this area. 

A "diploma" is defined as: 
"a document bearing record of graduation from or of 
a de~ree confPrred by an educational institution." Web­
ster's Third New International Dictionary. 
A "degree" is defined as: 
"a title conferred upon students by a college, univer­
sity or professional school upon completion of a unified 
program of study carrying a minimum of credits, pass­
ing of certain examinations, and often completion of a 
thesis or othPr independent research project." Web­
ster's Third New International Dictionary. 

Under the definition of a "diploma," it seems clear that a diplo­
ma can either be a certificate to demonstrate that a student has 
completed a program at an institution, or it can go further and 
be a certificate to evidence that a student has completed a pro-

IJ 
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gram and is being awarded a degree for a completion of that 
program. 
II. The courts have given conflicting definitions of the term 
"diploma." This seems to be due to the fact that the courts 
looked to the dictionary definition or common usage of the term 
at the time each case was decided. 

In 1866, the Alabama Courts, relying on the dictionary defini-
tion of the term, stated that: 

"[A] diploma is an instrument, usually under seal, 
'conferring some privilege, honor, or authority; now al­
most wholly restricted to certificates of degrees con­
ferred by universitites and colleges.' Worcester's 
Dictionary." Halliday v. Butt, 40 Ala. 178, 183 ( 1866). 
(Emphasis supplied. ) 

In 1884, the Supreme Court of Missouri, relying on the 
dictionary definition of the term "diploma," stated that: 

"[A] diploma is said to be 'a document bearing record 
of a degree conferred by a literary society or educa­
tional institution.' Webster's Dictionary.'' State ex rel. 
Granville v. Gregory, 83 Mo. 123, 130, 153 Am. Rep. 
565 ( 1884). 

These definitions appear to make the issuing of a diploma 
synonymous with the conferring of a degree. 

In the case of Valentine v. Independent School District, 191 
Iowa 1100, 1105, 183 N.W. 434 ( 1921), the Supreme Court of 
Iowa defined a diploma as: 

"[T]he written or printed evidence endorsed by the 
proper authorities that the person named thereon has 
completed a prescribed course of study in the school or 
institution named therein.'' (Mo. App.) 183 N.W. 434, 
437 ( 1921). 

This definition does not make the issuing of a diploma synon­
ymous with the conferring of a degree. 

The Supreme Judicial Court of Massachusetts construed a 
statute similar to Section 3 of the Nonprofit Corporation Law 
of 1972, supra, in Commonwealth v. New England College of 
Chiropractic, Inc., 108 N.E. 895 ( 1915). In that case, the court 
dealt with the question of whether a diploma was a degree 
when that diploma declared a student to ~e a ?octor of c~iro­
practic. The statute construed by the court m this case provided 
that: 

"Whoever without the authority of a special act of the 
General Court granting the power to give degrees, of­
fers or grants degrees as a school, college or as a private 
individual ... shall be punished .... " 

The Court held in that decision that a "degree" was 
"[A]ny academic rank recognized by colleges and uni-
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versities having a reputable character as institutions 
of learning, or any form of expression composed in 
whole or in part of words recognized as indicative of 
academic rank, alone or in combination with other 
words, so that there is conveyed to the ordinary mind 
the idea of some collegiate, university or scholastic 
distinction. While this definition may not include all 
instances, it is sufficiently accurate for the present 
case. The ordinary diploma of public or private schools, 
simply certifying to the completion of a course of study, 
does not contravene the statute. But, when the title 
like "Doctor," commonly associated with unusual skill 
acquired by academic or professional study in schools 
or colleges, is conferred either separately or associated 
with other words, the statute is violated." At page 897. 
(Emphasis supplied.) 

The implications of this case are that the court does not view 
the issuing of a diploma to be synonymous with the conferring 
of a degree. 

III. Black's Law Dictionary takes its definition of "diploma" 
from State v. Gregory, supra, and defines a diploma as: 

"An instrument given by colleges and societies upon 
the conferring of any degrees. State v. Gregory, 83 Mo. 
130, 53 Am. Rep. 565." Black's Law Dictionary 545 
(Rev. 4th ed. 1968). 

Ballentine's Law Dictionary takes its definition of "diploma" 
from Halliday v. Butt, supra, and defines a diploma as: 

"An instrument conferring some privilege, honor, or 
authority; now almost wholly restricted to certificates 
of degrees conferred by schools, universities and col­
leges. Halliday v. Butt, 40 Ala. 178, 183." Ballentine's 
Law Dictionary 349 (3rd ed. 1969). 

Consequently, both legal definitions rely on cases which de­
fine "diploma" in accordance with the common usage of the 
term at the time the cases were decided. 

IV. Two Attorney General's Opinions in the past advised that 
the issuing of a diploma was the same as the conferring of a de­
gree. 1903-1904 Op. Atty. Gen. 333, 14 Dist. 322; 1919-1920 Op. 
Atty. Gen. 33. The opinion of the Attorney General issued in 
1904 relied on the common usage of the term "diploma" at the 
time the opinion was issued and the Opinion of the Attorney 
General issued in 1920 relied on the definition of "diploma" as 
found in State v. Gregory , supra. 

V. In a number of the statutes of P ennsylvania, the Legislature 
uses the term "diploma" interchangeably with the term "cer­
tificate." See 1855, Feb. 22 P .L. 46 §4, 24 P .S. §2534; 1949, 
March 10, P.L. 30 Art. XX §2007, as amended, 1965 Oct. 21, 
P.L. 601 §48, 24 P.S. §20-2007; 1963, Aug. 24, P.L. 1132, §13, 
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24 P.S. §5213. This seems to indicate that the Legislature views 
a diploma as a written instrument which may or may not pur­
port to confer a degree, depending on language used on the face 
of the written document. 

In light of the above, it is clear that there is conflicting law 
as to whether the issuing of a diploma is necessarily synon­
ymous with the conferring of a degree or whether the issuing 
of a diploma can in some situations merely evidence that a 
student has completed a non-degree program at an institution. 
In view of this fact, it is appropriate for us to opt for the 
definition which effectuates the better rule of law. The better 
rule under these circumstances would be one that recognizes 
present-day custom and practice and creates little, if any, dang­
er to the public. The present-day common usage of the term 
seems to indicate that a diploma can either be a certificate to 
demonstrate that a student has completed a non-degree program 
at an institution or it can be a certificate to evidence that a 
student has completed a degree program. This is evidenced by 
the present-day dictionary definition of "diploma" as well as 
by the fact that the high schools of the Commonwealth are 
authorized to and do issue diplomas to persons upon graduation 
from high school. 22 Pa. Code §5.81. 

The danger to the public-in this instance, a deception pre­
mised on the use of a diploma for fraudulent or deceitful pur­
poses-is minimal. 

First, we hold that a diploma cannot be evidence of satisfaction 
of degree requirements unless issued by Nonprofit Corporations 
meeting the degree-granting requirements of Sections 211 and 
312 of the Nonprofit Corporation Law. Second, should a diploma 
be issued which expresses or attempts to create the impression 
that it is a paper evidencing the completion of a program lead­
ing to a degree, when in fact no requirements necessary for the 
granting of a degree were fulfilled, the Unfair Trade Practices 
and Consumer Protection Law, 1968, Dec. 17, P.L. 1224, No. 387, 
§1, 73 P.S. §201, et seq. would in most instances prohibit the 
practice. 

Finally, we note that prior to the enactment of the new 
"Crimes Code," ( 1972, Dec. 6, P.L. , No. 334, §1, et seq., 
18 P.S. §101, et seq., there existed a statute prohibiting issuance 
of diplomas purporting to confer an academic degree in certain 
situations. 1939, June 24, P.L. 872 §674. An examination of that 
statute indicates that it would probably be difficult, if not im­
possible, of application and was wisely repealed w~th .the enact­
ment of the new "Crimes Code," supra. Research md1cates that 
there were apparently no prosecutions under that particular 
statute. In this light, the opinion set forth in this letter will not 
affect the risk of harm to the public and will have the salutary 
effect of clarifying the law in a manner which will make it 
comply with present practice. 
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Consequently, you are advised that a corporation can award 
a diploma without first meeting the degree-granting require­
ments if that diploma goes no further than to document that a 
student has completed a program. If, however, a corporation 
attempts to award a diploma that confers a degree, such as an 
AA or BA, it cannot do so unless it first meets the degree-grant­
ing requirements of Sections 211 and 312 of the Nonprofit 
Corporation Law. 

Very truly yours, 
LILLIAN B. GASKIN 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 81 

In surance Department-Report to examination-Right to Know-L eg'islative 
s11bpoenas 

1. A report of examination of a n insu rance company under Section 213 of 
the Insurance Departm en t Act of May 17, 1921, 40 P.S. §51, is a public 
document under that law and u nder the Right to Kn ow Law of J une 21, 
1967, as amended, 65 P .S. § 66.1. 

2. T he report of examination becomes public as soon as any objections to 
the report made by t he compa ny have been resolved to the sa tisfaction 
of the Insurance Department. 

3. Reports of examination which are not yet public may be turned over to a 
d uly con3tituted legislative committee, but s ince it is a confidentia l doc­
ument, a subpoena should be required and the Insu rance Department 
should advise the commit tee of the confident ial nature of t he report. 

4. If an exam ination discloses that a n insurance company is subject to 
administrative action by the Insurance Department under other statutory 
authority, the DeparLment may institu te imm edia t e admin istra tive action 
and ne2d not wait until the t h i r ty-clay objection per iod has expired. 

Honorable Herbert S. Denenberg 
Insurance Commissioner 
Harr isburg, Pennsylvania 
Dear Commissioner Denenberg: 

Harrisburg, Pa. 
December 28, 1973 

You have requested our opinion with regard to several aspects 
of Section 213 of the Insurance Department Act of May 17, 1921, 
P.L. 789, as amended, 40 P.S. §51 ("Act") . This Section pro­
vides that t he Commissioner shall require companies under the 
regulatory jurisdict ion of the Department to keep books and 
records in a cer tain m anner in or der to be able to ascer tain 
whether such companies comply with the provisions of law; and 
that certain examinations shall be made by the Department to 
ascertain compliance with law and assure protection to policy 
holders. After providing for the nature and type of departmental 
examination, the Act provides as follows : 
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"The Insurance Commissioner shall cause to be pre­
pared a report of the examination of any domestic 
insurance company, association or exhange immediate­
ly upon completion of such examination. He shall sub­
mit such report to the domestic insurance company, 
association or exchange examined which shall have the 
privilege of objecting to any part of such report within 
thirty days from receipt thereof. In the event any objec­
tion shall have been made, the Insurance Commissioner 
shall grant a hearing to the organization examined 
before making such report available for public inspec­
tion. Thereafter, he may, if he deems it for the interest 
of the public to do so, publish any such report or the 
results of any such examination as contained therein 
in one or more newspapers of the Commonwealth." 
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Your questions relate to the quoted portion of Section 213 and 
may be summarized as follows : 

l. In the past, the Department lias interpreted Section 213 to 
mean that the Commissioner has discretionary authority to 
determine whether or not the documents comprising an exam­
ination report should ever be made available to the public. You 
believe that such reports should be made public at all times and 
question whether, in view of the contrary past interpretation, 
it would be proper for you to make such reports public as a 
matter of course while retaining only the discretion whether or 
not to publish them in newspapers. 

2. If after a hearing under Section 213, you determine that 
the objections are unfounded, may you immediately release the 
report to the public or must you wait until an appeal period 
has expired? 

3. You ask whether records which are not public (specifically, 
examination reports prior to the time a hearing has been con­
cluded) may be made available to a duly authorized committee 
of the Legislature. 

4. If an examination discloses that there is an apparent vio­
lation of Pennsylvania law, can the Department take immediate 
administrative action against that company or must it wait the 
thirty days allowed a company to object to the report of exam­
ination under Section 213? 

Our opinions follow and you are hereby advised accordingly. 

1. It is our opinion that a report of examination, once it has 
been finalized, is a public document under the so-called "Right 
to Know Law" of June 21, 1967, P.L. 390, as amended, 65 P.S. 



232 OPINIONS OF THE ATTORNEY GENERAL 

§66.1 ( 2 ).1 The Right to Know Law does except those records 
access to which is otherwise prohibited by law or which disclose 
the institution, progress or result of an investigation. But we do 
not believe that either of these exceptions applies because Sec­
tion 213 allows, rather than prohibits, the dissemination of such 
records. Simply allowing a company the right to challenge the 
validity of an examination report during a certain period before 
the record becomes public, does not remove the status of the 
report as a public record. 

This conclusion is further supported by other provisions of 
the Act. Section 219, 40 P.S. §57, requires the Commissioner to 
" ... preserve, in a permanent form, a full record of his pro­
ceedings and a concise statement of the condition of each com­
pany, association, exchange, society and order or agency visited 
or examined." This requirement would be meaningless if that 
record were to remain locked in files and unavailable to the 
public. Section 219 additionally requires that the Commissioner 
make an annual report to the General Assembly showing the 
conditions of the various companies. Furthermore, Section 207 
of the Act, 40 P.S. §45 provides that copies of all documents 
filed in the office of the Insurance Department shall be admitted 
in evidence in all courts in the Commonwealth when certified 
by the Commissioner. There is no restriction as to confidentiality 
or even a subpoena requirement. Section 207 is thus consistent 
with the conclusion that such reports are a public record. 

The above analysis also proves that the report is not covered 
by the "investigation" exception. That exception was designed 
to protect investigative reports which would then be used in 
agency or court proceedings, or reports which by their very 
nature otherwise require confidentiality. But, as Wiley v. Woods, 
supra, shows, it was not designed to prohibit dissemination of 
a result of investigation the very purpose of which is to acquire 
information for the use of the public. Accordingly, we agree 
with your position and hereby advise that all finalized exam­
ination reports are public records under the Right to Know Law 
and Insurance Department Act, and that your discretion is 
limited to determining whether or not the results of such reports 
should be disseminated in the newspapers. 

1. The Courts have looked to the broad intent of the statute rather than to 
each specific item mentioned. M cMullan v . Wohlgemuth, 453 Pa. 147, 158 
(1973) , revers ing 3 Pa. Commonwealth Ct. 574 (1971) (holding that wel­
fare rolls are public r ecords but otherwise excepted from disclosure by 
law ) ; Friedman v . Fmno, 9 P a . Commonwea lth Ct. 609 (1973); Opinion 
of Attorney Gen eral No. 20 of 1973, 3 Pa. B. 513 ( educa tional records). 
In Wiley v . Woods, 393 Pa. 3'11 ( 1958) t h e Cour t held that field investi­
gation notes are not public records, but noted tha t the report made from 
such notes had been treated as a public r ecord. 393 Pa. at 344. We believe 
that this is an instructive distinction in regard to this question, where 
it is the final examination report, after objections have been resolved and 
not the preliminary or "investigative" notes which are being held io be 
a public r ecord. 
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2. Under the language of Section 213, it is our opinion that 
the report of examination becomes a public record as soon, after 
hearing, as the Department resolves, to its satisfaction, the ob­
jections filed by any company. If the company believes that the 
dissemination is harmful, it can seek review of the Department's 
decision by original action or appeal,2 attended by a request 
for appropriate interlocutory relief.3 

3. A duly constituted legislative committee should of course 
be given any record which is a public record or which is not 
otherwise prohibited by law, and you should, as we are certain 
you do, cooperate with such a committee so that it may appro­
priately carry on its legal functions. Compare Section 502 of the 
Administrative Code of 1929, as amended, 71 · P.S. §182. If, 
however, such a committee requests a report of examination 
which has not yet been finalized and· is therefore not public, we 
believe, and it is our opinion, that you should require a subpoena 
from such committee and specifically advise such committee of 
the confidential nature of such material so that it will not make 
it public to the detriment of the company involved. Once the 
subpoena has been _properly issued and is otherwise legal and 
proper, you should obey it. Constitution of Pennsylvania, Article 
II, §11; Act of June 13, 1842, P.L. 491 , 46 P .S. §61; Penal Code 
of December 6, 1972, Act No. 334, Section 5110, 18 Pa. S. §5110. 

4. The Department is given broad power ta take administra­
tive action against insurance companies for violations of law, 
whenever they come to its attention.4 In serious cases, the De­
partment is given power to suspend an insurance company under 
Section 502 of the Act, 40 P.S. §202 under the circumstances 

2. It is unclear whether such a determination constitutes an administrative 
adjudication under the Administrative Agency Law of June 4, 1945, P.L. 
1388, as amended, 71 P.S. §1710.1 et seq. Section 2(a) of that Act, 71 
P.S. § 1710.2 defines an ad judication as a final determination or ruling by 
an agency "affecting personal or property rights, privileges, immunities 
or obligations of any or all of the parties to the proceedings in which 
the. adjudication is made." There a re no reported decisions on the ques­
tion of whether an objection hearing under Section 213 and tl1e decision 
thereon come within the Administ rative Agency Law, and the question 
is not free from doubt. See Pittsburgh v. Insurance D epartment of Penn­
sylvania, 448 Pa. 466 ( 1972), r eversing 4 Pa. Commonwealth Ct. 262 
(1971); Fricchione v. D epartment of Education, 4 Pa. Commonwealth Ct. 
288 ( 1972). We need not, however, resolve that question. Because of the 
uncertainty, we hereby advise that you conduct hearings under Section 
213 in accordance with the Administrative Agency Law so that, in the 
event of a test appeal, the Commonwealth Court will be able to face the 
merits and will not have to remand unnecessarily for the holdings of a 
proper hearing . We note that you have proposed regulations to expedite 
such hearings. 3 Pa. B. 2732. 

3. See Section 43 of the Administrative Agency Law, 71 P .S. §1710.43 re­
garding the power of the Commonwealth Court to issue a supersedeas. 

4. See, e.g. Section 639 of the Insurance Department Law, as amended, 40 
P.S. § 279; Sections 337 .3 350, 353 and 354 of the Insurance Company Law 
of 1921 as amended, 40 P.S. §§459.3, 475, 477a, 477b; Sections 7, 9 and 10 
of The.Insurance Unfair Practices Act of June 5, 1947, P.L. 455, 40 P .S. 
§ § 1157' 1159-1160. 
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there set forth, all of which evince a danger to the public wel­
fare if the company is allowed to continue to operate.5 One 
method of ascertaining the condition of a company is through 
the examination required in Section 213. Since the principal 
purpose of the examination is to determine the nature of the 
company's operations and whether the company should remain 
in business, Commonwealth ex rel. Schnader v. Equitable Cas­
ualty and Surety Co., 306 Pa. 19, 24 ( 19·31), it would be anom­
alous to require the Department to wait until even the thirty 
day period to file objections has passed, should the report 
disclose immediate serious problems. During that time, if harm 
is being done to the public, policy holders and creditors, the 
harm would not lessen but would increase. Section 213 does not, 
however, require the same delay before any information or 
facts revealed during the course of an examination can be used 
as a basis for administrative action by the Department. 

It is therefore our opinion that Section 213 may operate in­
dependently of other statutory provisions empowering the De­
partment to take administrative action against insurance 
companies. If information is found during the course of an 
examination which could be a basis for formal administrative 
action, the Department may, at its discretion, immediately 
initiate appropriate action without waiting for the thirty day 
period to elapse. In pursuing such action, the Department must 
stay within the provisions of Section 213 by insuring that the 
examination report document itself is not made public prior to 
the elapse of the thirty day period. The company is protected 
by the fact that the Department, regardless of the report of 
examination, has the burden to prove its case. See Common­
wealth ex rel. Maxwell v. Safeguard Mutual Insurance Co., 91 
Dauph. 305, 315-316 (1969), 92 Dauph. 307, 309-310 (1970) . 

Sincerely yours, 
GERALD GORNISH 
Deputy Attorney General 
I SRAEL P ACKEL 
Attorney General 

5. Among the grounds for suspension are insolvency, refusal to obey the 
laws of the Commonwealth, or where the company "is found, after ex­
amination, to be in such condition that its fu rther transaction of business 
will be hazardous to its policy holders, or to its creditors, or to the pub­
lic." Mere t echnical violations are not sufficient for suspension. Common­
wealth ex rel . Maxwell v. Safeguard Mutual Insiirance Co., 91 Dauph. 305, 
341 ( 1969 ) . For the financia l damage such a company may do to the 
public, see Commonwealth ex r el. Commonwealth Mutual Insurance Co., 
450 Pa. 177 (1973), reversing 94 Dauph. 280 ( 1972). 
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OFFICIAL OPINION No. 82 

Licensiire- A.ge req1iirement-11.rchitects 
1. Under the Act of May 26, 1943, P .L . 607, as amended by the Act of May 

2, 1949, P.L . 866, '71 P.S. §1028, a person who is qualided under the Archi­
tects Law cf July 12, 1939, P.L. 1188, 63 P.S. § 21 et seq. may be licensed 
if he is t wenty years of age or older. 

2. The Act of May 2G, 1943, P .L. 607, as amended . sapra, supersedes Section 
7(a) of the Ar chitects Law, supra , 63 P.S. §22 (a ) insofar as t he latter 
requires an age precondi tion of twenty five yea.rs. 

3. The Act of May 26, 1943, P .L . 607, as amended supra, undoubtedly has 
application to ot her licensing boards whose age' requ irements should be 
examined. 

Harrisburg, Pa. 
December 31, 1973 

Honorable Louis P. Vitti 
Commissioner 
Bureau of Professional and Occupational Affairs 
Harrisburg, Pennsylvania 
Dear Commissioner Vitti: 

From time to time we have had questions as to the validity 
of age requirements for licensure of the various professional 
licensing boards under your jurisdiction. The most serious is­
sue has been caused by several of the licensing acts which 
impose a twenty-five year age precondition for licensure. We 
have invariably declined to hold age requirements unenforceable 
and have, in fact, defended them because we are not convinced 
that they are clearly unconstitutional. See Opinion No. 114 of 
1972, 2 Pa. B. 635, 55 D. & C. 2d 491 (1972); Republican College 
Council of Penna. v . Winner, 357 F. Supp. 739 (E.D. Pa. 19-73 ) . 

However, based on our review of the law, we have concluded 
that Section 7 (a) of the Architect's L aw of July 12, 1939, P.L. 
1188, 63 P.S. §22(a), has been superseded. It is therefore our 
opinion, and you are hereby advised, that any person meeting 
the other requirements of that Act for licensure who is twenty 
years of age or older may be licensed. 

Our basis for this conclusion is the Act of May 26, 1943, P .L. 
607, as amended by the Act of May 2, 1949, P.L. 866, 71 P .S. 
§1028. This act provides: 

"Notwithstanding the provisions of any other law, any 
departmental administrative board within the Depart­
ment of Public Instruction authorized to administer 
examinations for licensure or registration to practice 
a profession, except the professions of me~icine, den­
tistr y , osteopathy, and op~ometry, may ~dm1t to exai:i­
ination and authorize the issuance of a license or r egis­
tration to an applicant who is less than twenty-one 
years of age but not less than twenty years of age, and 
who is a citizen of the United States." 

At the time the Act of May 26, 1943 was passed, the State 
Board of Examiners of Architects was a departmental adminis­
trative board within the Department of Public Instruction under 
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Section 202 of the Administrative Code of 1929, 71 P.S. §62. 
Accordingly, that Act governs architecture and allows licensure 
of anyone twenty years of age or over. While the Act uses the 
word "may" rather than "shall," we believe, under the circum­
stances, that admission to examination is mandatory, not dis­
cretionary, because there is no reasonable basis on which dis­
cretion could be applied and any other construction would 
cause the statute to be unconstitutional as a naked delegation 
of authority. Seligsohn Appeal, 410 Pa. 270, 274-275 ( rn.63); 
Hotel Casey Co. v. Ross, 343 Pa. 573, 578-580 ( 1942); Lansdowne 
Bank and Trust Company's Case, 323 Pa. 380, 385 (1936); 
McMullin v. Commonwealth Title Insurance and Trust Co., 261 
Pa. 574, 578-580 (1918); Vanderwort v. Department of Civil 
Service, 19 N.J. 341, 117 A. 2d 5 (1955); Statutory Construction 
Act of December 6, 1972 (No. 290), Section 1922, 1 Pa. S. §1922. 

We have not applied this act to the registration of professional 
engineers or landscape architects for the reason that the acts 
imposing the twenty-five year age requirements for those pro­
fessions were either passed or amended after 1949. Professional 
Engineers Registration Law of May 23, 1945, P.L. 913, Section 
4, as amended by the Act of November 24, 1967, P .L. 548, 63 
P .S. §151 (b); Landscape Architects' Registration Law of January 
24, 1966, P.L. 1527, Section 6(b) , 63 P.S. §907(b). Accordingly, 
insofar as they either instituted or reenacted a twenty-five year 
age requirement, that requirement would be in effect. 

We suggest that you make this opinion known to all the 
boards under your jurisdiction. There are undoubtedly boards 
which were administrative departmental boards in the Depart­
ment of Public Instruction in 1943, the age requirements for 
which have not been changed since that time and therefore 
would properly be age twenty. We will be happy to review any 
specific questions that any of the boards may have in this 
respect. 

Sincerely, 
GERALD GoRNISH 
Deputy Attorney General 
ISRAEL P ACKEL 
Attorney General 

OFFICIAL OPINION No. 83 

Bureau of E lections-Time for closing of registration ro lls prior to special 
election under Permanent R egistration Act f or Ci.ties of the Second Class, 
et c., Act of April 29, 1937 P .L. 487, as amended 

1. No express provis ion is made for closing registration prior to a special 
election under the P ermanent Registration Act for Cities of the Second 
Class, etc., Act of April 29, 1937, P.L. 487, as a mended. 

2. In the absence of such a provision, it is necessary to accommodate the 
important public interest of making the franchise as broadly accessible 
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as possible for a special election with the demands the L egislature has 
placed upon registration commissions to fulfill the various express duties 
required of them by the Registration Act. 

3. Under the Permanent Registration Act for Cities of the Second Class, etc. 
f.ct of April 29, 19:)7, P.L. 487, as amenclecl, elector s may register for a 
special election at the otiice of their respective r egistration commissions 
until the end of ordinary business hours of the fourth day preceding a 
special election, after which time the registration rolls must be closed. 

Honorable C. DeLores Tucker 
Secretary of the Commonwealth 
Harrisburg, Pennsylvania 
Dear Secretary Tucker : 

Harrisburg, Pa. 
December 31, 1973 

You have requested our opinion as to whether registration of 
electors must cease thirty days prior to the special election 
called by the Governor for February 5, 1974 to fill the vacant 
seat in the 12th United States Congressional District. It is our 
opinion, and you are hereby advised that, except in the City of 
Philadelphia, electors may continue to register for a special 
election at the office of their respective registration commissions 
until the end of ordinary business hours of the fourth day pre­
ceding a special election, and that the registration rolls there­
after must be closed. 

The days and hours of registration outside the City of Phila­
delphia are governed by §16 (a) of the Permanent Registration 
Act for Cities of the Second Class, Cities of the Second Class A , 
Cities of the Third Class, Boroughs, Towns and Townships, Act 
of April 29, 1937, P.L. 487, as amended, 25 P .S. §951-16(a) 
("Permanent Registration Act"). Section 16 (a) provides in 
pertinent part that registration shall be open during the ordinary 
business hours of each day: 

"except Sunday, holidays, the day of each election and 
each primary, the thirty days next preceding each 
general, municipal and primary election, and the thirty 
days next following each election and the five days 
next following each primary .. . . " 

A careful reading of this provision reveals that registration 
is required to be closed during the thirty days before three 
specified types of elections: general, municipal and primary 
elections. However, §2 ( d) of the Permanent Registration Act, 
25 P .S. §951-2 ( d), defines the term "election" to include four 
kinds of elections to wit, "any general, special, municipal or 
primary election, 'unless otherwi~e spec~fied. " While th~ thirty 
day closure of r egistration rolls is reqmred by the Legislature 
for three of the enumerated kinds of elections, § 16 (a) is silent 
with regard to the fourth kind of election. Thus, there is no 
requirement of the. Legislature that thE'. registrat_ion roll_s be 
closed during the thirty days next precedmg a special elect10n. 
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It is useful to compare § 16 (a) above with § 17 (a) of the First 
Class City Permanent Registration Act, Act of March 30, 1937, 
P.L. 115, as amended, 25 P.S. §623-17(a). Section 17(a), which 
applies to the City of Philadelphia, makes the same type of pro­
vision for closing of the registration rolls thirty days next 
preceding general, municipal and primary elections. It does not, 
however, remain silent as to special elections: 

"Provided, however, that in case of a special election 
within a certain district, (congressional, senatorial or 
representative), held on a day other than the day of a 
primary, general or municipal election, the registration 
of electors shall be discontinued in the wards com­
prising such a district for the period of thirty-five 
days prior to and the five days next following such 
special election." 25 P.S. §623-17(a). 

This clear mandate from the General Assembly to close regis­
tration rolls prior to a special election is in sharp contrast to the 
absence of a corresponding requirement for the closing of 
registration rolls prior to a special election held outside of the 
City of Philadelphia. In the absence of such a provision, we 
must determine whether there exists any other section which 
forecloses the right to register. 

In making this determination, we must bear in mind that we 
are dealing with the ever important right to vote, a prerequisite 
of which is registration under Pennsylvania Law. There can be 
no question that because of the "fundamental'' nature of the 
ri~ht to vote, every presumption must be given to securing the 
right, and the Legislature cannot be deemed to restrict or pro­
scribe the exercise of the right unless it does so in clear and 
unmistakable terms. Dunn v . Blumstein, 405 U.S. 330, 92 S. Ct. 
995 ( 1972): Krnmer v. Union Free School District No. r <;, 395 
U.S. 621, 89· S. Ct. 1886 ( 1969); Harper v. Virqinia State Board 
of Elections, 383 U.S. 663, 86 S. Ct. 1079 ( 1966). 

In the present instance, we have legislation which is. at best, 
silent on the question of time in which to register. Moreover, 
we are here concerned with special elections, which come about 
because of some unforseen event such as resignation or removal 
from office, or death of the incumbent, as was the case in the 
12th Congressional District. Residents of the district for which 
a special election must be held do not have a statutory fixed date 
by which they must take steps to insure that they have protected 
their right to participate in the election. In this circumstance, 
it becomes most important to make available the longest time 
possible in which persons can secure the ability to participate 
in special elections. 

While it is apparent that the Permanent Registration Act does 
not permit county registration commissions to cease registration 
of electors thirty days before a special election, the Act does not 
impose upon them the burden of conducting registration up to 
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and including the day of election. Section 36 (a) of the Perma­
nent Registration Act provides that: 

"Any person whose name is in the district register of 
an election district ... shall be entitled to vote in such 
district at any general, municipal or special elec­
tion .... " 25 P.S. §951-36(a). 

The importance of the district register is two-fold: it serves as 
the means for verifying the signatures of electors on the voters' 
certificates, and later as a ballot check list verifying the number 
of persons who voted. See 25 P.S. §951-36(a), (g). 

Under §35 of the Permanent Registration Act, the registration 
commission is required to deliver the district register to the 
election officers of each election district "not later than noon of 
the third day preceding an election or primary." 25 P.S. §951-
35 (a). The prescribed physical condition of the district register 
upon delivery is instructive: 

"District registers, when so delivered, shall be contained 
in suitable binders so constructed and locked that the 
name, address, voting record, and other data on each 
card may be visible, and that entries may be made on 
each card, but that the cards cannot be removed by the 
election officers . ... Said binders shall be enclosed with­
in a case or containers and shall be locked and sealed 
by the commission before delivery." 25 P.S. §951-
36 ( b) . (Emphasis supplied. ) 

Since the district register must be locked in the above fashion, 
no additions or deletions may be made to the number of regis­
tered voters once the register leaves the commission office. 
Accordingly, no registration of electors can take place at the 
election districts. 

The question still remains whether there are any other pro­
visions of the Permanent Registration Act which require the 
closing of the registration rolls at some time earlier that shortly 
before the district register must be delivered to the election 
districts. Commencing 30 days prior to each election and pri­
mary, a registration commission must begin the process of pre­
paring the district register for delivery to the election districts, 
including the preparation and distribution of street lists. Sec­
tion 32 of the Act, 25 P.S. §951-32, requires the commission to 
compare and correct the general and district registers, while 
§33, 25 P .S . §951-33, requires the preparation of street lists 
which may be utilized by organized political parties and com­
mittees as well as interested citizens, for the purposes of 
verifyi~g registration information and ~ forestalling ~lection 
frauds. In addition, under §34, 25 P.S. §9·al-34, at any time not 
later than the tenth day preceding any election or primary, any 
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qualified elector may petition the commission to cancel or sus­
pend the registration of any registered elector, and if such 
petition is granted, the general and district registers are to be 
amended accordingly. 

Unlike the locking of the district register and its delivery to 
the election district, these procedures do not preclude concurrent 
registration. After the street lists are prepared and circulated, 
there is no impediment to entering additional names upon the 
general and district registers. Although such names would not 
be on the street lists, they would still be subject to challenge 
at the polls, upon a showing to election officers that the elector 
"has become disqualified by removal from the district since 
registration." 25 P.S. §951-36 (a) . Since the purposes under­
lying §§32 through 34 of the Act are thereby served, there is no 
justification for requiring a halt to registration either thirty or 
ten days prior to a special election. Accordingly, we are con­
strained to conclude that the only legitimate line to be drawn 
is at the time the district registers must be secured and delivered 
to the election districts. 

In the context of registration for November elections, the 
courts have not hesitated to extend the time for registration. In 
Sloane v. Smith, 351 F. Supp. 1299 (M.D. Pa. 1972) , a Federal 
Court ordered the Centre County Commissioners to allow stu­
dents of the Pennsylvania State University to register for an 
additional five-day period in October, less than thirty days be­
fore the election. Accord, Fair v . Osser, Civil Action No. 71-2212 
( E.D. Pa. 1971) ( three judge court; unreported order). In 
W enners Appeal, 54 D. & C. 223 ( 1945) the Court of Common 
Pleas of Lehigh County required registration officials to keep 
offices open for the purpose of registering veterans who had 
returned from active service in World War II but who did not 
return before the date when registration closed. The court 
ordered that applications for registration be accepted until the 
day before the election, observing that despite the inconvenience 
to the registration commission caused by its ruling, it would 
present no problems impossible of solution. 

The Legislature's silence with regard to closing registration 
before a special election requires that we interpret the existing 
provisions of the Permanent Registration Act so as to reconcile 
in the most reasonable way possible the various competing legal 
considerations. We have attempted to accomodate the important 
public interest of making the franchise as broadly accessible as 
possible for a special election with the demands the Legislature 
has placed upon registration commissions to fulfill the various 
express duties r equired of them by the Registration Act. By 
permitting registration up to the end of business hours of the 
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fourth day preceding the special election, i.e., Friday, February 
1, 1974, registration commissions will be affording prospective 
electors an extensive opportunity to register. At the same time, 
the registration commissions should have sufficient opportunity 
to prepare and deliver the district registers by noon of the 
following day. 

Sincerely yours, 
MELVIN R. SHUSTER 
Deputy Attorney General 
ISRAEL PACKEL 
A ttorney General 
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