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OFFICIAL OPINION No. 50

State institutions—Collection and disposition of funds—Blue Cross receipts—
Payments to roentgenologists.

Where procedure was established at State institutions to place Blue Cross
payments on account of X-ray treatments into special fund and thereafter pay
80% to roentgenologists and 20% to general fund, it is held that (1) under
General Appropriation Act for 1955-56 biennium Blue Cross receipts should have
been paid into general fund and then should be made available to institutions
as appropriations and (2) all such moneys collected during the biennium
begining June 1, 1957, are similarly to be paid into the general fund; and the
exact amount by which all collections at any institution, including moneys
collected from the Blue Cross, exceed the amount designated by Act No. 95-A
as an estimated collection is to be made available to the institution as an
appropriation.

Harrisburg, Pa., January 3, 1958.

Honorable Harry Shapiro, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir:  You have requested an opinion as to what disposition should
be made of funds collected by the State Medical and Surgical Hospitals
from the Blue Cross for X-ray services rendered to patients at the
State institutions.

You explained in your request that the institutions have contracts
with roentgenologists whereby the latter furnish (a) X-ray services
to patients, and (b) all materials and personnel necessary to conduct
the X-ray services at the institutions. In return the institutions pay
the roentgenologists 80% of all the fees collected from Blue Cross on
behalf of the patients for these services!. You further explain that
the Blue Cross was unwilling to make payments for the services on
account of the subscribed patients directly to the roentgenologists, but
insisted on paying the moneys to the institutions. The institutions,
therefore, set up special accounts to receive Blue Cross payments and
from these accounts pay 80% to the roentgenologists and 20% to the
State Treasurer. You specifically inquire if this procedure was proper
under the applicable laws governing during the last biennium and
whether the procedure is proper during the present biennium.

In Official Opinion No. 11, 1957 Op. Atty. Gen. 71, addressed to you
under date of September 20, 1957, this department discussed, at length,

1 Patients not covered by Blue Cross are billed by the roentgenologists on an
ability to pay basis.
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the provisions of the General Appropriation Acts for the 1955-1957
and 1957-1959 biennium.2

It is our opinion that the legal principles discussed in Official
Opinion No. 11 govern the facts in the instant case. As in the case of
the Eastern Pennsylvania Psychiatric Institute discussed in said
opinion, every State hospital is, by Act No. 95-A, given a specific
appropriation and thereafter an additional appropriation in the amount
that its collections exceed a specific estimate of collections set forth

in the act.

In addition, the collection of money from the Blue Cross should be
made in accordance with § 206 (b) of The Fiscal Code and the dis-
position of this money should be in accordance with § 9 thereofs.

It is, therefore, our opinion and you are accordingly advised that
(1) all moneys collected from the Blue Cross on account of X-ray
treatments to patients in State institutions during the biennium be-
ginning June 1, 1955, were to be paid into the General Fund and made
available to the institutions as appropriations and (2) all such moneys
collected during the biennium beginning June 1, 1957, are similarly
to be paid into the General Fund; and the exact amount by which all
collections at any institution, including moneys collected from the
Blue Cross, exceed the amount designated by Act No. 95-A as an
estimated collection is to be made available to the institution as an
appropriation. Of course, the institution is then free to pay the roent-
genologists a fee commensurate with 80% of the collections. This
payment should not be made out of the special fund but should be
made out of the institution’s appropriation.

Yours very truly,
DEPARTMENT OF JUSTICE,

JErOoME H. GERBER,
Deputy Attorney General.

Taomas D. McBRripE,
Attorney General.

? Act No. 146-A, dated June 1, 1956 and Act No. 95-A, dated July 19, 1957.

®Act of April 9, 1929, P. L. 343, § 206 (b) and § 209,
55 200 (1 as amended, 72 P. S.
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OFFICIAL OPINION No. 51

Licenses—Practice of medicine and surgery—Foreign medical school graduates—
State Board of Medical Education—Act of June 8, 1911, P. L. 639, as amended.

In considering an application for a certificate of licensure to practice medicine
end surgery in Pennsylvania by a foreign medical school graduate, the State
Board of Medical Education must determine the qualifications of each medical
school from which an applicant has graduated, be that medical school an
American or a foreign institution. The standards applied to foreign medical
schools must be the same as applied to American medical schools and the
board may base its determination on information supplied to it by other reputable
agencies in lieu of its own personal investigation.

The board may accept the examination given by the Educational Council for
Foreign Medical Graduates in lieu of its own examination.

Harrisburg, Pa., January 3, 1958.

Honorable Charles H. Boehm, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir: You have requested our advice concerning foreign medical
school graduates who apply to the State Board of Medical Education
and Licensure (hereinafter called “Board’) for a certificate of licensure
to practice medicine and surgery in Pennsylvania. A foreign medical
school graduate is defined as a citizen of the United States or a subject
of a foreign country who has graduated from a medical school located
outside the United States and its territories and possessions.

The licensing of physicians and surgeons is governed by the “Medical
Practice Act,” the Act of June 3, 1911, P. L. 639, as amended, 63 P. S.
§8 401 to 418. Section 2 of that act! specifically prohibits a person
from practicing medicine unless he has fulfilled the requirements of
the act and received a certificate of licensure from the Board. Upon
proof of his meeting certain qualifications, an applicant for licensure
will be admitted to examination?; and upon passage of the examina-
tion, he will receive a licensing certificate entitling him to practice
medicine and surgery in the Commonwealth of Pennsylvania3.

One of the proofs which must be submitted by an applicant to the
Board is that he attended certain courses in “. . . some reputable and
legally incorporated medical school or college, or colleges, recognized
as such by the Board . . .”* Such proof must be submitted by an

1 As amended by the Act of August 6, 1941, P. L. 903, 63 P. S. § 401a.

2 Act of June 3, 1911, P. L. 639, § 5, as amended, 63 P. S. § 405.

21d., § 7, as amended, 63 P. S. § 409.
*Id., § 5, as amended, 63 P. S. § 405.
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applicant who graduated from a foreign medical school® as well as
by an American medical school graduate. The Board has the specific
duty of determining the qualifications of the various medical schools,
both within and without the Commonwealth,® As regards the latter,
the act” states as follows:

“It shall further be the duty of the board, by inspection and
otherwise, to ascertain the facilities and qualifications of
medical institutions, colleges, or hospitals, outside this Com-
monwealth, whose graduates or interns desire to obtain medi-
cal licensure in this Commonwealth.”

Finally, the act® sets forth certain facilities and minimum standards
which must be maintained by medical institutions chartered by the
Commonwealth and empowered to confer the degree in medicine and
requires notification by the Board to any institution failing to meet
the standards. Subsequent failure to conform renders graduates of
the institution ineligible for licensure?.

Upon this background the following questions must be considered:

I. What duty does the Board have with regard to the
licensure of foreign medical graduates generally?

II. May the Board accept from a foreign medical graduate
the passing of an American medical qualification exam-
ination given by the Educational Council for Foreign
Medical Graduates in lieu of the Board’s approval of the
medical school from which the applicant graduated
and/or in lieu of the Board’s own examination of the
applicant?

L

The provisions of the “Medical Practice Act,” noted above, do not
establish, nor do they authorize the Board to establish, a system of
medical licensure which directly or indirectly discriminates against
foreign medical school graduates’® A person who graduates from a
foreign medical school is entitled to the same consideration as a person
who graduates from a medical school in the United States. This
means that if a foreign medical school graduate fulfills all the pre-

51d., § 5, as amended, 63 P. S. § 406.

°Id., § 4, as amended, 63 P. S. § 402,

" Ibid.

f1d., § 4, as amended, 63 P. S. § 403.

°1d., § 4, as amended, 63 P. S. § 404.

A law which did so discriminate could, conceivably, be attacked as violative
of the equal protection clause found in Amendment XIV to the Federal Con-
stitution,
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liminary qualifications, he is entitled to take the examination given
by the Board and, if he passes the examination, to be licensed to
practice medicine and surgery in Pennsylvania.

The procedure for obtaining a license is carefully set forth in the
statute. Nothing therein!! allows a person to be licensed who has not
received his medical education at an approved medical school and
who has not passed an examination. The requirements necessarily
contemplate that the Board will take steps to determine if a particular
medical school should or should not be approved. The Board cannot
refuse to act, either intentionally or otherwise, and thus leave a medical
school resting in limbo.

It cannot reasonably be argued that the Board’s duty to ascertain
the qualifications of medical colleges requires personal inspection by
members of the Board. Such a requirement plainly would be beyond
the physical and financial resources of the Board. However, since the
Board itself must pass final judgment on a particular school’s ac-
ceptability'?, it may obtain determinations and facts from reputable
sources such as the Council on Medical Education and Hospitals of the
American Medical Association and the Association of American Medi-
cal Colleges and base its determination thereupon. Thus, the Board
is free to make its decision from information obtained from these
agencies; but if it chooses not to do so, it cannot refuse to decide at all.
Tt must then make its own determination as to the qualifications of a
medical school, such determination being based on the same standards
as are applied to any other medical school.

So, the foreign medical school graduate is entitled to have his
credentials considered on the same basis as a graduate of an American
medical school. He cannot be refused admission to the medical li-
censure examination on the ground that the medical school from which
he graduated has not been approved by the Board when, in fact, it
has not been disapproved either.

II.

The Educational Council for Foreign Medical Graduates represents
the joint conclusion of the Federation of State Medical Boards, the
Council on Medical Education and Hospitals of the American Medical
Association, the Association of American Medical Colleges and the

2 There are minor exceptions, irrelevant to this opinion, found in § 7 of the
act and in § 1 of the Act of August 10, 1951, P. L. 1154, 63 P. S. §§ 409 and 417.
2 See page 4, supra.,
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American Hospital Association that the foreign medical graduate
problem should be handled at a national level'3. These interested
groups, together with the lay public, are all represented on the Council
which will assume!* primary responsibility for evaluating the creden-
tials of foreign medical graduates. This evaluation would encompass
both the rating of the medical school and the examination features of
the licensure requirements.

As stated abovel®, the final determination of a medical school’s
qualifications must be made by the Board although the Board may
base its judgment on information received from other agencies. In
addition, the Board is specifically granted the power to accept for
licensure an applicant who has successfully completed an examination
given by any medical board considered competent by the Board?¢,
provided the applicant otherwise qualifies. But examination may not
be substituted for approval nor approval for examination. Of course,
these two criteria may merge where admission to the examination re-
quires graduation from an approved medical school. Thus, if the
Council examines only foreign medical graduates who have studied
at schools approved by the Board, no difficulty arises. 1f the Board,
initially, recognizes the Council’s ratings and gives its own approval
to the Council-approved schools, all problems disappear. The Board,
then, need only recognize the Council as a competent examining board.

Thus, while it cannot be said that one’s passing of the Council’s
examination may be accepted by the Board in lieu of its own approval
of the applicant’s medical school, such a conclusion begs the question
since it fails to meet the facts underlying the situation. The Board
may accept the Council’s examination in lieu of its own, and it may
base its own approval of a medical school on information gained by
the Council. These two conclusions, coupled with our initial one that
the Board must act on the question of qualification of any particular
foreign medical school, should allow the Board to achieve substantial
uniformity with other states in its approach to the foreign medical
graduate.

In conclusion, therefore, it is our opinion that the State Board of
Medical Education and Licensure: (1) cannot apply standards for

:164 A M AT 4hl7, 4{4;5 to 454,
It is anticipated that the Council will begin operating in late
1058. Sce 164 A. M. A. J. 445. e operaling 1957 or early
* See page — supra.
® Medical Practice Act, § 6, as amended 63 P. S. § 407. We understand that
the Board does accord such recognition to the National Board of Medical
Examiners. See 1923-24 Op. Atty. Gen. 434,
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approval to foreign medical schools which differ from those applied
to American medical schools; (2) must determine for itself the quali-
fications of each medical school, American and foreign, but may base
its determination on information supplied it by other agencies in lieu
of personal investigation; and (3) may accept the examination given
by the Educational Council for Foreign Medical Graduates in lieu
of its own examination provided the Council is found to be a com-
petent examining board.

Very truly yours,
DEPARTMENT OF JUSTICE,

TuaomMas D. McBripg,
Attorney General.

OFFICIAL OPINION No. 52

Special Administration Fund—Bureau of Employment Security—Use of fund for
construction of public building—Rental-purchase contract.

The Department of Labor and Industry has no authority in law either to enter
into rental-purchase contracts for the construction of public buildings or to
expend money from the Special Administration Fund of the Bureau of Em-
ployment Security in order to take an option on land to be used as a building site.

Harrisburg, Pa., January 6, 1958.

John F. Adams, Executive Director, Bureau of Employment Security,
Department of Labor and Industry, Harrisburg, Pennsylvania.

Sir: This department is in receipt of your request for an opinion
with regard to the legality of spending $5,000.00 from the Special
Administration Fund of the Department of Labor and Industry or from
Title IIT Funds for the purpose of taking an option on a parcel of
land in Philadelphia and then asking for bids for the construction of a
new office building for the use of the Bureau of Employment Security
on a rental-purchase contract basis.

The Bureau of Employment Security of the Department of Labor
and Industry administers the Act of December 5, 1936, P. L. (1937)
2897, known as the “Unemployment Compensation Law.” Section
601.1 of said act, 43 P. S. § 841.1, creates the Special Administration
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Fund, and § 201, 43 P. 8. § 761, refers to the general powers and
duties of the Department of Labor and Industry. This latter section
was amended by the Act of May 17, 1957, P. L. 153. This amendment
deleted from the law the authority of the Bureau of Employment
Security to contract for the construction and lease of local or district
office space throughout the Commonwealth. The amendment became
effective immediately. Legislation (House Bill No. 1028) which was
introduced authorizing the Department of Property and Supplies to
provide for the construction of public buildings by rental-purchase
contracts failed of enactment.

We are of the opinion, therefore, and you are accordingly advised,
that there is presently no authority in the law for the execution by
your department of rental-purchase contracts and no authority to
spend funds from the Special Administration Fund in order to take
an option on land to be used as a building site.

Very truly yours,
DEPARTMENT OF JUSTICE,

HARRINGTON ADAMS,
Deputy Attorney General.

TaoMas D. McBripE,
Attorney General.

OFFICIAL OPINION No. 53

Department of Labor and Industry—Regulating operation of machine shop
equipment on 11 P. M. to 7 A. M. shift—Validity—Act of May 18, 1937,
P. L. 654.

Under the Act of May 18, 1937, P. L. 654, the Secretary of Labor and Industry
has the authority to promulgate a regulation prohibiting an employer from
having a machinist operate machine shop equipment on the 11 P. M. to 7 A. M.
shift without the presence of other personnel in the plant during those hours,
provided available information leads the secretary to conclude that the incidence
of injuries in machine shops, especially during the shift concerned, warrants
special attention and that such injuries can thus be avoided or measurably
reduced.

Harrisburg, Pa., January 6, 1958.

Honorable William L. Batt, Jr., Secretary of Labor and Industry
Harrisburg, Pennsylvania.
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Sir:  You have requested an interpretation of the Act of May 18,
1937, P. L. 654, as amended, 43 P. S. §§ 25-1 to 25-15. Specifically,
you ask whether your department may promulgate a regulation pro-
hibiting an employer from having a machinist operate machine shop
equipment on the 11:00 P. M. to 7:00 A. M. shift without the presence
of other personnel in the plant during those hours.

Section 12 of the Act states that:

“Rules and Regulations.—The Department of Labor and
Industry shall have the power and its duty shall be to make,
alter, amend, and repeal rules and regulations for carrying
into effect all the provisions of this act, and applying such
provisions to specific conditions.”

You, therefore, have the power to make rules and regulations to carry
into effect all the provisions of the act.

However, since there is no specific provision in the act covering this
situation, it is necessary to determine whether the contemplated action
falls within the purview of one of the act’s provisions generally, i. e.,
whether the proposed regulation would be a proper carrying into effect
of one of the provisions of the act.

The aforesaid test must be applied to § 2 (a) of the Act, § 43 P. 8.
§ 25-2 (a) which provides:

“General Safety and Health Requirements.—(a) All estab-
lishments shall be so constructed, equipped, arranged, op-
erated, and conducted as to provide reasonable and adequate
protection for the life, limb, health, safety, and morals of all
persons employed therein.”

Thus, to arrive at a conclusion, we must decide:

(a) whether a machine shop is an “establishment” within the cover-
age of the act;

(b) whether the act is broad enough to allow regulation of the
number of persons required to be present in a machine shop at any
particular time; and

(¢) whether the regulation itself is reasonable both as to being
limited to machine shops and as to requiring the presence of more
than one person in the shop on the 11:00 P. M. to 7:00 A. M. shift.
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As to (a), § 1 defines “establishment” as follows:

“Any room, building or place within this Commonwealth
where persons are employed or permitted to work for com-
pensation of any kind to whomever payable, except farms or
private dwellings, and shall include those owned or under the
control of the Commonwealth, and any political subdivision
thereof as well as school districts.”

Clearly a machine shop falls into such category.

Concerning point (b) above, since a regulation dealing with the
minimum number of persons required to be present in a plant involves
the manner of operation and conduct of an establishment, it would
be within § 2 (a) of the act.

However, it is well established that “The exercise by an adminis-
trative agency of its rule-making function is . . . subject to various
limitations arising out of the fact that the authority is a delegated
legislative power, and one indispensable requirement is that the regu-
lation shall be reasonable.””*

It is true that it has been held by the Pennsylvania Supreme Court
in interpreting § 2 (a) of the act that:

“Section 2 (a) of the Act of 1937 is merely declaratory
of the common law duty to furnish a reasonably safe place
to work. The rule and the reasons on which it is based were
well stated by Justice (later Chief Justice) Mitchell in the
case of Titus v. Railroad Company, 136 Pa. 618, 626, 20 A.
217, as follows: ‘Absolute safety is unattainable, and em-
ployers are not insurers. They are liable for the consequences,
not of danger but of negligence; and the unbending test of
negligence in methods, machinery and appliances is the or-
dinary usage of the business. No man is held by law to a
higher degree of skill than the fair average of his profession
or trade, and the standard of due care is the conduct of the
average prudent man. The test of negligence in employers is
the same, and however strongly they may be convinced that
there is a better or less dangerous way, no jury can be per-
mitted to say that the usual and ordinary way, commonly
adopted by those in the same business, is a negligent way
for which liability shall be imposed.”” Cool v. Curtis-Wright,
Ine., 362 Pa. 60, 63, 66 A. 2d 287 (1949).

However, this case, as do others dealing with § 2, merely fixes a
standard of care in determining whether the employer has been negli-

(1;4J§;1kins Unemployment Compensation Case, 162 Pa. Super. 49, 56 A. 2d 686
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gent in the operation of his establishment. That is not the same as
determining a standard of conduct for the prevention or amelioration
of accidents. It would appear that under the broad general police
power—out of which this act stems—the State and its agencies could
use not the “ordinary prudent man” test of negligence, but a higher
standard of care in an effort both to avoid accidents and lessen the
severity of an accident. This, it is submitted, is reasonable and in
conformity with the stated purpose of the act; for § 2 (a) specifically
refers, inter alia, to conduct and operation necessary to provide reason-
able and adequate protection, thereby clearly enunciating the test of
reasonableness.

You must, considering the statutory and judicial mandate (a) to
effectuate the intent of the Legislature, (b) to give a liberal inter-
pretation to a remedial statute, and (c) the basic rule in the promulga-
tion of regulations that they must be reasonable, study the facts in
your possession. If the information available leads you to conclude that
the incidence of injuries in machine shops as compared with the
accident rate in other industries warrants special attention; that the
incidence of injuries to machinists is greater in the 11:00 P. M. to
7:00 A. M. shift than during other periods; and, further, that such
greater severity or incidence of injuries could be avoided or measurably
reduced by having other employees or supervisors present in the plant
during those hours (or viewed another way, that the likelihood is
that the number and severity of accidents would be reduced were
others present) ; then a regulation to require such additional personnel
would be reasonable in carrying out the provision of § 2 (a) of the act.

We are therefore of the opinion, and you are accordingly advised
that you have the authority to promulgate such a regulation as you
suggest, provided you have made the necessary, supportable factual
determinations referred to in the previous paragraph. It is further
recommended that you submit such regulation to this department for
review as to legality prior to its promulgation, as provided by the
terms of § 21 of the Administrative Agency Law of the Act of June 4,
1945, P. L. 1388, as amended, 71 P. S. §1710.21.

Very truly yours,
DEPARTMENT OF JUSTICE,

Lron EHRLICH,
Deputy Attorney General.

TroMmas D. McBribE,
Attorney General.
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OFFICIAL OPINION No. 54

Department of Mines and Mineral Industries—Oul well drilling—Cementing
requirements when drilling through coal seams—=Sections 204 (a) and 204 (b)
of the Act of November 30, 1966, P. L. 766.

When an oil well is drilled through one or more coal seams, it is not necessary
to cement both the casing and the liner unless the liner is run as a separate
string of pipe; nor need the twenty feet of cementing of the drill hole, required
by the Act of November 30, 1955, P. L. 756, be at any particular level as long
ag it is at least thirty feet below the coal seam.

Harrisburg, Pa., January 6, 1958.

Honorable W. Roy Cunningham, Deputy Secretary of Mines and
Mineral Industries, Harrisburg, Pennsylvania.

Sir:  You have requested an interpretation of § 204 (a) and (b) of
the Act of November 30, 1955, P. L. 756, 52 P. S. § 2204 (a) and (b).
Specifically you have inquired:

1. Under § 204 (a) of the Pennsylvania Gas Operations, Well-
Drilling Petroleum and Coal Mining Act of 1955, must both the
casing and the liner, whether or not the latter is run as a sep-
arate string of pipe, be cemented unless an alternate method of

protecting the coal seam is approved pursuant to an application
filed under § 207 of the Act?

2. Is the same thing true under § 204 (b) where two or more coal
seams are involved?

3. Section 204 (a) and Exhibit “A”, approved thereunder by the
Oil and Gas Division, show that the hole shall be drilled at least
30 feet below the coal seam and then cemented to a height of
20 feet, etc. Is it a proper interpretation of this section to say
that it permits such 20 feet of cementing 650 feet below the
coal seam, instead of within a reasonable distance of the 30
feet mentioned in the law?

The term *‘casing” is defined in § 102 (13) of the act as “ ... a
string or strings of pipe commonly placed in wells drilled for natural
gas or petroleum.” Though the term “liner” is not defined in the act,
we understand that in the industry it has an accepted meaning: “An
additional string or strings of pipe enclosing the casing.”
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The two sections of the act in question read as follows:

§ 204 (a) “When a well is drilled through a coal seam
in a location from which the coal has been removed, the hole
shall be drilled at least thirty feet below the coal seam and
of a sufficient size to permit the placing of a steel pipe liner
not less than ten inches in diameter and of at least one-quarter
inch wall thickness. The liner shall extend from a point not
less than twenty-five feet below the coal seam to a point not
less than twenty-five feet above it. The bottom end of the
liner shall be fastened and sealed to the casing and the casing
shall be centrally located within the liner. The annular space
between said casing and liner shall be filled with aquagel,
cement or such other equally nonporous material as the di-
vision may approve pursuant to an application filed under
section 207. The casing shall be raised at least ten feet off
the bottom of the hole and cement shall be placed in the well
through the casing to a depth of at least twenty feet. After
the cement has been placed, the casing shall be lowered to the
bottom of the hole. In each case, where cement is used to
set such liners or casing strings, sufficient time shall be allowed
for the proper setting of the cement before drilling is resumed.
The casing string shall be equipped with either an approved
packer or casing shoe. A liner may be run and cemented as a
separate string of pipe or such alternate method of protect-
ing the coal seam may be employed as the division may ap-
prove pursuant to an application filed under section 207. Such
representative of the division as the deputy secretary shall
have designated and the coal operator shall be given at least
seventy-two hours notice by the well operator when the work
described above is to be done.”

§ 204 (b) “When a well is drilled through two or more
coal seams in a location from which the coal has been re-
moved, such liner shall extend not less than twenty-five feet
below the lowest seam penetrated and shall extend to a point
not less than twenty-five feet above the highest such seam.
In such multiple coal seams in a location from which the coal
has been removed, the liner may be run and cemented as a
separate string of pipe or such alternate method of protecting
the coal seams may be employed as the division may approve
pursuant to an application filed under section 207. Such rep-
resentative of the division as the deputy secretary shall have
designated and the coal operator shall be given at least
seventy-two hours notice by the well operator when the casing
is to be cemented through the coal seam.”

On the subject of fastening, sealing and cementing, the wording of
§ 204 (a) requires only that “The bottom end of the liner shall be
fastened and sealed to the casing. . . .”, that “The annular space
between said casing and liner shall be filled with aquagel, cement or
such other equally nonporous material as the division may ap-
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prove . . .”, that “The casing shall be raised at least ten feet off the
bottom of the hole and cement shall be placed in the well through the
casing to a depth of at least twenty feet.”, and that “A liner may be
run and cemented as a separate string of pipe . ..”

Therefore, in response to your first inquiry, be advised that cement-
ing is not required for both casing and liner, unless the liner is run
as a separate string of pipe. All that is required is that the bottom
end of the liner be fastened and sealed to the casing; the manner of
fastening and sealing them is not specified. The annular space be-
tween the casing and liner must be filled but the filling may be of
cement or aquagel or other approved nonporous material. The only
point at which cement is required is in the well, to set the casing and
when the liner is run as a separate string of pipe.

As to the second question, the only pertinent wording contained in
§ 204 (b) provides that “. . . the liner may be run and cemented as
a separate string of pipe . ..” It would appear, therefore, that this
section adds nothing to the cementing, fastening provisions set out
in § 204 (a). That the two sections must be read together is clear;
that the provisions governing the drilling through one coal seam apply
equally to the drilling through two or more coal seams is inescapable
from the reading of the sections, for § 204 (b) seems merely to be a
continuation of § 204 (a), dealing with a slightly different situation;
for example, in the first sentence of § 204 (b) the wording “such liner”
appears, obviously referring to the provisions of § 204 (a). Further,
it would hardly be logical to assume that precaution provided in deal-
ing with a situation where drilling passes through only one coal seam
would be relaxed in the more dangerous situation where two coal seams
are pierced. The Statutory Construction Act in such case as is posed
here provides:

“The object of all interpretation and construction of laws
18 to ascertain and effectuate the intention of the Legislature.
Every law shall be construed, if possible, to give effect to
all its provisions.

“When the words of a law are clear and free from all am-
biguity, the letter of it is not to be disregarded under the
pretext of pursuing its spirit.

“When the words of a law are not explicit, the intention
of the Legislature may be ascertained by considering, among
other matters— * * * (3) the mischief to be remedied: (4)
the object to be attained; * * * (6) the consequences,of a
particular interpretation; * * ¥’ Act of May 28, 1937, P. L
1019, § 51, 46 P. S. §551. T
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Therefore, the response to your second question is the same as that
for your first query.

Regarding your third question, there is no requirement that the
cementing be within a reasonable distance of the thirty feet referred
to in the act. All that is required, as you point out, is that the hole must
be drilled at least thirty feet below the coal seam and then cemented
to a height of twenty feet; there is no other restriction distance-wise
in this particular matter. There is nothing in this procedure that is
contrary to the wording or the primary purpose of the act: safety of
personnel and {facilities, since you inform me that the procedure in
question is safe and will not result in the creation of a dangerous
situation. We are therefore of the opinion and you are accordingly
advised in this last matter, that the act permits the twenty feet of
cementing six hundred and fifty feet below the coal seam.

Yours very truly,
DEPARTMENT OF JUSTICE,

LroN EHRLICH,
Deputy Attorney General.

TaoMmas D. McBriDE,
Attorney General.

OFFICIAL OPINION No. 55

State Workmen’s Insurance Fund—Annual ezamination and audit—Insurance
Department—Auditor General—Acts of May 1, 1933, P. L. 102, and May
31, 1967, P. L. 237—Repeal by implication.

The Act of May 31, 1957, P. L. 237, does not in any way repeal, modify or
limit the duties imposed upon the Insurance Department to examine and audit
the State Workmen’s Insurance Fund, pursuant to § 1 of the Act of May 1,
1933, P. L. 102.

Harrisburg, Pa., January 7, 1958.

Honorable Francis R. Smith, Insurance Commissioner, Harrisburg,
Pennsylvania.

Sir: You have requested advice from this department concerning
the effect of the Act of May 31, 1957, P. L. 237, Act No. 115, upon
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the duty of the Insurance Department to make an annual examination
and audit of the State Workmen’s Insurance Fund, as provided in the
Act of May 1, 1933, P. L. 102, 77 P. S. § 345.

The Fiscal Code, the Act of April 9, 1929, P. L. 343, originally
provided in § 402 relating to audits by the Auditor General, inter alia,
as follows:

[13 ] * * * *® * *

“At least one audit shall be made each year of the affairs
of every department, board, and commission of the executive
branch of the government, and all collections made by depart-
ments, boards, or commissions, and the accounts of every
State institution, shall be audited quarterly.

“Special audits of the affairs of all departments, boards,
commissions, or officers, may be made whenever they may,
in the judgment of the Auditor General, appear necessary,
and shall be made whenever the Governor shall call upon the
Auditor General to make them.

1% 2 * * * * * *17

The above cited paragraphs of § 402 of The Fiscal Code were
amended by the Act of June 3, 1933, P. L. 1474, to read as follows:

4% L] * * * * *

“At least one audit shall be made each year of the affairs
of every department, board, except the State Workmen's
Insurance Board, and commission of the executive branch of
the government, and all collections made by departments,
boards, or commissions, and the accounts of every State in-
stitution, shall be audited quarterly.

“Special audits of the affairs of all departments, boards,
except the State Workmen’s Insurance Board, commissions,
or officers, may be made whenever they may, in the judgment
of the Auditor General, appear necessary, and shall be made
whenever the Governor shall call upon the Auditor General
to make them.” (Emphasis supplied)

At the same session of the Legislature the Act of May 1, 1933,
P. L. 102, 77 P. 8. § 345, was adopted, imposing a duty upon the In-
surance Department to make an annual examination and audit of the
State Workmen’s Insurance Fund. Section 1 of the foregoing act
provides:

“Be it enacted, &c., That the Insurance Department,, at
least once each year, shall make a complete examination and
audit of the affairs of the State Workmen’s Insurance Fund,
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including all receipts and expenditures, cash on hand, and
securities, investments, or property held representing cash
or cash disbursements, to ascertain its financial condition
and its ability to fulfill its obligations, whether the State
Workmen’s Insurance Board in managing the fund has com-
plied with the provisions of law relating to the fund, and the
equity of the board’s plans and dealings with its policy-
holders.”

Thus, from the time of passage of these Acts until the passage of
Act No. 115 of the 1957 session, the sole auditing function relative
to the State Workmen’s Insurance Fund was delegated to the Insur-
ance Department, the Auditor General having no duties to perform
in this area. Act No. 115 removed all language from § 402 of The
Fiscal Code which excepts the State Workmen’s Insurance Board
from the auditing duties of the Department of the Auditor General.
As amended by the 1957 Act, the foregoing cited paragraphs of § 402
provide:

“At least one audit shall be made each year of the affairs
of every department, board, and commission of the executive
branch of the government, and all collections made by depart-
ments, boards, or commissions, and the accounts of every
State institution, shall be audited quarterly.

“Special audits of the affairs of all departments, boards,
commissions, or officers, may be made whenever they may,
in the judgment of the Auditor General, appear necessary, and
shall be made whenever the Governor shall call upon the
Auditor General to make them.”

Thus, Act No. 115 restored the auditing function to its pre-1933 con-
dition as far as the Auditor General is concerned. But Act No. 115
did not expressly repeal the Act of May 1, 1933, P. L. 102, imposing
a duty upon the Insurance Department to examine and audit the
State Workmen’s Insurance Fund.

The enactment of Act No. 115, supra, raises the question whether
or not its effect is to repeal by implication the Act of May 1, 1933,
P. L. 102, which imposes upon the Insurance Department the duty
to examine and audit the State Workmen’s Insurance Fund. It is the
opinion of this department that Act No. 115, supra, does not have
this effect. The Supreme Court of Pennsylvania has held that repeals
by implication are not favored, and will not be recognized unless an
irreconcilable conflict exists between statutes embracing the same
subject matter; Kelly v. City of Philadelphia, 382 Pa. 459, 471, 115 A.

2d 238, 244 (1955).
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There exists no irreconcilable conflict between § 402 of The Fiscal
Code, as amended by Act No. 115, and § 1 of the Act of May 1, 1933,
P. L. 102. The two statutes would seemingly require two audits of
the State Workmen’s Insurance Fund. A requirement that two audits
be made of a specific fund does not constitute a conflict in law.

A repeal by implication cannot be inferred on the grounds that the
Legislature would not intentionally impose similar or duplicating
duties upon two separate governmental agencies. The Legislature may
very properly have assumed that the audit performed by the Depart-
ment of the Auditor General and the examination and audit performed
by the Insurance Department would generally serve two distinct
purposes. The examination and audit conducted by the Insurance
Department, pursuant to the express provisions of the Act of May 1,
1933, P. L. 102, is a complete examination into all of the policies,
plans and procedures of the State Workmen’s Insurance Board in its
management of the fund from the point of view of its insurance
aspects and the propriety and soundness of its investments. The audit
conducted by the Department of the Auditor General may be as com-
prehensive and as complete as the Department of the Auditor General
deems proper to fulfill the duties of law imposed upon that department
by § 402 of The Fiscal Code. The Legislature could reasonably have
believed that these two audits would not generally amount to duplica-
tion of effort, and they further could have believed that any incidental
duplication which might occur would be harmless in comparison to
the advantages to be gained by having the affairs and activities of
the State Workmen’s Insurance Fund audited annually by the De-
partment of the Auditor General and examined and audited by the
Insurance Department.

We are, therefore, of the opinion and you are accordingly advised
that the Act of May 31, 1957, P. L. 237, Act No. 115, does not in
any way repeal, modify or limit the duties imposed upon the Insurance
Department to examine and audit the State Workmen’s Insurance
Fund, pursuant to § 1 of the Act of May 1, 1933, P. L. 102.

Very truly yours,
DEPARTMENT OF JUSTICE,

Epwarp L. SPRINGER,
Deputy Attorney General.

HarrINGTON ADAMS,
Deputy Attorney General.

TrOMAS D. McBRrIDE,
Attorney Qeneral,
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OFFICIAL OPINION No. 56

Elections—Nomination petition—Candidate for United States Senate or Repre-
sentative in Congress—Filing of loyalty oath—Section 14 of the Act of De-
cember 22, 1961, P, L. 1726.

A candidate for the office of United States Senator or Representative in
Congress is a candidate for a Federal office and as such is not required by Section
14 of the Pennsylvania Loyalty Act, the Act of December 22, 1951, P. L. 1726,
to file a loyalty oath with his nomination petition, paper or certificate.

Harrisburg, Pa., January 28, 1958.

Honorable James A. Finnegan, Secretary of the Commonwealth,
Harrisburg, Pennsylvania.

Sir:  You have asked to be advised whether the provisions of § 14
of the “Pennsylvania Loyalty Act” of December 22, 1951, P. L. 1726,
65 P. 8. § 224, require that a candidate for the office of United States
Senator or Representative in Congress shall attach a loyalty oath
to his nomination petition, paper or certificate.

Section 14 of the Pennsylvania Loyalty Act provides:

“No person shall become a candidate for election under the
provisions of the act, approved the third day of June, one
thousand nine hundred thirty-seven (Pamphlet Laws 1333),
known as the ‘Pennsylvania Election Code’, and its amend-
ments, to any State, district, county, or local public office
whatsoever in this Commonwealth, unless he shall file with
his nomination petition, nomination paper or nomination cer-
tificate a statement, under oath or affirmation, that he is not
a subversive person * * *” (Emphasis supplied)

The only persons required by § 14 of the Act to file a loyalty oath
are candidates for “State, district, county, or local public” offices.
No loyalty oath is required of candidates for federal offices or for
offices other than those enumerated in § 14. If, therefore, a candidate
for the office of United States Senator or Representative in Congress
is not a candidate for a “State, district, county, or local public office”,
it follows that he need not attach a loyalty oath to his nomination
petition, paper or certificate. It remains, then, to determine whether
the offices of United States Senator and Representative in Congress are
federal or state offices.

The offices of United States Senator and Representative in Congress
were created by the Federal Constitution which also provides for the
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number, apportionment, qualifications, election, compensation, and
rights and privileges of members of the Congress.!

Thus, in Lane v. McLemore, 169 S. W. 1073, 1074-1075 (1914),
the Texas Court of Civil Appeals found that:

“A congressman, whether elected from a district or the state
at large, is not a state officer, but a federal officer; he is re-
munerated from the federal treasury, not by the state; the
office is created by the federal Constitution, and the officer’s
duty is to represent his constituency in the federal Congress
and to there give consideration to legislation coming solely
within the jurisdiction of the federal government. Viewed
from every angle, we are unable to perceive any just grounds
upon which he could base a claim to be a state officer.”

Similarly, in State ex rel. Carroll v. Becker, 329 Mo. 501, 45 8. W. 2d
533, 536 (1932), the Supreme Court of Missouri held:

“A member of Congress is not a state officer. * * * He is a
United States officer.”

In Lamar v. United States, 241 U. 8. 103, 36 S. Ct. 535, 60 L. Ed.
912 (1916), the defendant was indicted and convicted under a federal
statute making it a crime for anyone to impersonate an officer of the
United States with intent to defraud. The indictment charged that
the defendant “unlawfully, knowingly, and feloniously did falsely
assume and pretend to be an officer of the Government of the United
States, to-wit, a member of the House of Representatives of the
Congress of the United States of America, * * * with the intent, then
and there, to defraud Lewis Cass Ledyard * * *.”” The Supreme Court
of the United States affirmed the judgment of sentence, holding, inter
alta, that a member of the House of Representatives was an officer
of the United States within the meaning of the criminal statute. Speak-
ing for the Court, Mr. Chief Justice White stated (p. 112):

¥ * %

[W]hen the relations of members of the House of
Representatives of the Government of the United States are
borne in mind and the nature and character of their duties
and responsibilities are considered, we are clearly of the
opinion that such members are embraced by the compre-
hensive terms of the statute.”

The opinion of the Court goes on to point out (pp. 112-113) that if
“considered from the face of the statute alone the question was
susceptible of obscurity or doubt—which we think is not the case—

tU. 8. Const. art. I, §§ 2, 3, 6; amend. XIV, § 2; amend. XVII.
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all ground for doubt would be removed” because of the “common
understanding that a member of the House of Representatives [is]
a legislative officer of the United States [as is] clearly expressed in
the ordinary, as well as legal, dictionaries”, the law requiring members
of the Congress to take an oath of office, the “various general statutes
of the United States” which assume that a member of the Congress
is a “civil officer of the United States”, and the “prior decisions of
this court” which are in harmony with the “settled conception of the
position of members of state legislative bodies as expressed in many
state decisions.”

We are convinced, on the basis of the foregoing citations of authority,
that members of the Congress are federal officers and not state officers.
And, since we reach that conclusion, it is unnecessary for us to de-
termine whether our legislature could constitutionally require a can-
didate for the office of United States Senator or Representative in
Congress to file a loyalty oath with his nomination petition, paper
or certificate.

It is, therefore, our opinion, and you are accordingly advised, that
a candidate for the office of United States Senator or Representative
in Congress is a candidate for a federal office and not a “State, district,
county, or local public office”, and that § 14 of the “Pennsylvania
Loyalty Act” does not require such a candidate to file a loyalty oath
with his nomination petition, paper or certificate.

Very truly yours,
DEPARTMENT OF JUSTICE,

JoserpH L. DONNELLY,
Deputy Attorney General.

Tromas D. McBripE,
Attorney General.

OFFICIAL OPINION No. 57

Department of Revenue—Fiscal procedures—Verification of receipts with deposit
slips prior to transmittal to Treasury Department—Sections 8 and 209 of The
Fiscal Code.

The Department of Revenue in the handling of money and its transmittal to
the Treasury Department must verify the deposit slips delivered with the
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money in order to comply with the mandate of the law as set forth in § 209 of
The Fiscal Code, the Act of April 1, 1929, P, L. 343, as amended, 72 P. 8. § 209,
and any release from this duty must be secured from the General Assembly
through legislation.

Harrisburg, Pa., January 29, 1958.

Honorable Vincent G. Panati, Secrctary of Revenue, Harrisburg,
Pennsylvania.

Sir: This department is in receipt of your predecessor’s request
for advice regarding § 8 of The Fiscal Code, the Act of April 9, 1929,
P. L. 343, 72 P. S. § 8. This section reads as follows:

“All payments of bonus, taxes, fees or other moneys, now
by law required to be made to the Auditor General or to the
State Treasurer, shall, after the effective date of this act,
be made to the State Treasurer through the Department of
Revenue, no matter by what agency such bonus, taxes, fees
or other moneys shall be collected from the person, association,
corporation, political subdivision or officer liable to pay them
to the Commonwealth or to any officer of the Commonwealth.”

He states that certain practices are burdensome with regard to the
handling of moneys received by departments and institutions outside
the Department of Revenue which are carried or brought into the
Revenue Department. Upon the arrival of these receipts, your
Cashier’s Section of Receipts Accounting opens each bundle of checks
and proves the deposit tape which is attached to the bundle of checks.
When this is accomplished, the receipts are rewrapped and forwarded
to the State Treasury for deposit. After deposit, the State Treasurer
returns to the Cashier’s Section a receipted copy of said deposit slip.
He asks whether the accounting of deposit items by the Cashier’s
Section may be eliminated since it is but a check of a deposit slip
submitted by an agency prior to an official count by the State Treasurer.

Section 209 of The Fiscal Code, as amended, supra, 72 P, 8. § 209,
reads as follows:

“All moneys received by the Department of Revenue during
any day shall be transmitted promptly to the Treasury De-
partment, and the Treasury Department shall forthwith issue
its receipt to the Department of Revenue for such moneys,
and credit them to the fund and account designated by the
Department of Revenue.

“Detailed statements of all moneys received shall be fur-
nished to the Treasury Department and the Department of
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the Auditor General contemporaneously with the transmission
of such moneys to the Treasury Department.”

It will be noted that the second paragraph of § 209 provides that
detailed statements of all moneys received shall be furnished to the
Treasury Department and the Department of the Auditor General
contemporaneously with the transmission of such moneys to the
Treasury Department. It would, therefore, seem that you could not
comply with this requirement of the law for a detailed statement
if you did not check the deposit tape to verify the receipt of all the
items on the deposit tape. The deposit tape and the verification
thereof serves as a detailed statement.

We are, therefore, of the opinion and you are accordingly advised
that in order to comply with the mandate of the law as set forth in
§ 209 of The Fiscal Code, the Act of April 9, 1929, P. L. 343, as
amended, 72 P. S. § 209, the verification of the deposit slips must be
made by your department. Any release from this duty must be
secured from the General Assembly through legislation.

Very truly yours,
DEPARTMENT OF JUSTICE,

HARRINGTON ADAMS,
Deputy Attorney General.

TaHoMAs D. McBRribE,
Attorney General.

OFFICIAL OPINION No. 58

School districts—Transportation charges for mon-public pupils—Payment from
school district funds—Section 2641 of the Public School Code of 1949.

Under § 1361 of the Public School Code of 1949, the Act of March 10, 1949,
P. L. 30, as amended, the board of directors of a school district may not provide
free transportation out of school district funds for non-public school pupils,
and where school district funds have been expended for such purpose the
Department of Public Instruction may not approve such expenditure to permit
reimbursement of the school district under § 2541 of the code.

Harrisburg, Pa., January 29, 1958.

Honorable Charles H. Boehm, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.
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Sir:  You have asked to be advised as to whether the Department
of Public Instruction may approve payments reimbursing a school
district on account of pupil transportation charges paid for out of
school district funds when such transportation charges included trans-
portation for both public school and non-public school pupils. Although
you limit your question to the case where the non-public and public
school pupils were carried on the same buses, this fact is immaterial
to our discussion—i. e., the result is the same whether the pupils were
carried on the same or on separate buses.

Section 2541 of the “Public School Code of 1949”7 provides:

“School districts shall be paid by the Commonwealth for
every school year on account of pupil transportation which
* * * have been approved by the Department of Public In-
struction, in the cases hereinafter enumerated * * *’72

However, the reimbursement contemplated by this section must
necessarily be limited to those situations in which the school district
has lawfully made payments for pupil transportation within the powers
granted to the Board of Directors of the district. Section 1361 of
the Public School Code of 1949% which deals with this situation states:

“The board of school directors in any school district may,
out of the funds of the district, provide for the free trans-
portation of any resident pupil to and from the public schools
* * *  They shall provide such transportation whenever so
required by any of the provisions of this act or of any other
act of Assembly.” (Emphasis supplied)

The Supreme Court of Pennsylvania had occasion to construe the
counterpart of § 1361 in the prior Public School Code, along with
other provisions that dealt with the problem of pupil transportation,
in the case of Connell v. Kennett Township et al., 356 Pa. 585, 52 A.
2d 180 (1947). The Court held that the school distriet could not be
compelled to transport any pupils other than public school pupils to
and from public schools. This conclusion was based on the Court’s
finding that the Code gave the Board of Directors of a school district
power to provide for the transportation of public school pupils only.

*The Act of March 10, 1949, P. L. 30, as amended, 24 P. S. § 25-2541.

2 Further clauses enumerate the specific classes of school districts covered and
the particular groups of pupils for which reimbursement may be made. For
purposes of this opinion it is assumed that the request is within the scope of the
cases enumerated in the section.

® The Act of March 10, 1949, P. L. 30, as amended, 24 P. S. § 13-1361.
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Subsequently, in a very recent decision, in the case of Robinson
Township School District v. Houghton et al., 387 Pa. 236, 128 A. 2d
58 (1956), the Supreme Court considered the question inferentially
posed in your request for advice; that is, does the Board of Directors
of a school district have the ‘“discretionary power to transport in
buses of the school district non-public school pupils who, while of com-
pulsory school age, attend schools other than the public schools of the
district?” While the decision in the case was based on a procedural
point, the opinion of the Court discussed the substantive issue sought
to be raised. The Connell case was cited with approval, and the Court
went on to declare that since the Public School Code of 1949, supra,
did not create any power in the school district board to transport non-
public school pupils, in the absence of such statutorily created power
the board had no inherent power to provide voluntarily such trans-
portation.

In view of the fact that the Pennsylvania Supreme Court specifi-
cally discussed the issue raised by your question, this department
believes that the interpretation of the Code in the Robinson case,
although dictum but agreed to by five of the six judges sitting, must
control.*

Therefore, we are of the opinion and you are accordingly advised
that the Board of Directors of a school district has acted without
authority of law in providing free transportation out of school district
funds for non-public school pupils, and that the Department of Public
Instruction may not approve such an arrangement. Reimbursement
under § 2541 of the Code, supra, may be made only for that portion
of the expenditure which was lawfully incurred in the transportation
of public school pupils.

Very truly yours,
DEPARTMENT OF JUSTICE,

SIDNEY MARGULIES,
Deputy Attorney General.

Tromas D. McBripg,
Attorney General.

“In both cases discussed in the text, the Court pointed out that since there
was no statutory provision for the transportation of non-public school pupils, the
question of whether or not such transportation violated the State or Federal
Constitution was not involved.
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OFFICIAL OPINION No. 59

Mental health services program—Appropriation establishing center at Morganze—
Change of situs to Pittsburgh—Act of July 19, 1967, Act No. 96-A—Statutory
construction.

Where administrative difficulties prevented the proper establishment of a
mental health center at Morganza, Pennsylvania, as designated by the General
Appropriation Act of 1957, Act No. 95-A, approved July 19, 1957, whereas such
a center could be established with ease at Pittsburgh, twenty miles distant,
the designation in the act of Morganza is held to be directory language only,
and it would be proper to establish in the City Pittsburgh the center designated
by the act for Morganza.

Harrisburg, Pa., January 30, 1958.

Honorable Harry Shapiro, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir: You have requested the opinion of this department concern-
ing the interpretation of a provision of the General Appropriation
Act of 1957, Act No. 95-A, approved July 19, 1957. In that act there
is an appropriation to the Department of Welfare in the sum of
$550,728.00 for a mental health services program, including the
establishment and operation of welfare evaluation centers at Morganza,
Philadelphia and Selinsgrove for the rehabilitation and treatment of
juvenile delinquents and children with mental or behavior problems.

In your request you state that there would be a number of ad-
ministrative problems in attempting to establish one of these centers
in Morganza, Pennsylvania. You indicate there is neither space nor
personnel available at the existing State institution at Morganza.
On the other hand, the City of Pittsburgh is a center of medicine. A
complete complement of professional personnel would be available for
this project. In addition, there are suitable hospital facilities in the
City of Pittsburgh which would be available for occupancy.

You, therefore, request the opinion of this department as to whether
it would be proper to establish in the City of Pittsburgh what the
Legislature has designated to be the Morganza center.

The Legislature is free to say where and how the money which it
appropriates will be spent. However, the Legislature is aware that
it may not legislate in a general appropriation bill, Constitution of
Pennsylvania, Article III, Section 15; and its intent not to do so in
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the present bill must be presumed. In accordance with this fact the
opinions of this office for many years have freely regarded certain
conditions in appropriation acts as directory and not mandatory.
Such an opinion held that where striet compliance was difficult and
would create a hardship, a deviation would be allowed: 1905-06 Op.
Atty. Gen. 356. Where the interpretation of an act as mandatory
would impair its purpose while its construction as simply directory
would preserve its efficiency, the latter construction prevails: In re
McQuiston’s Adoption, 238 Pa. 304, 86 Atl. 205 (1913); Common-
wealth ex rel. Duff v. Eichmann, et al., 353 Pa. 301, 45 A. 2d 38
(1946). The mandatory or directory nature of a statute depends on
whether the thing directed to be done is the essence of the thing
required: American Labor Party Case, 352 Pa. 576, 44 A. 2d 48
(1945). Obviously the creation of the welfare evaluation centers and
their operation was of paramount concern to the Legislature. Whether
one of the centers was to be located in Morganza or twenty miles
away in Pittsburgh could hardly be regarded as a critical factor.

It is, therefore, the opinion of this department and you are accord-
ingly advised that it would be proper for the Department of Welfare
to establish a welfare evaluation center in the City of Pittsburgh
for the rehabilitation and treatment of juvenile delinquents and chil-
dren with mental or behavior problems. This is so notwithstanding
the designation in the General Appropriation Act of 1957 that the
center is to be located at Morganza.

Yours very truly,
DEPARTMENT OF JUSTICE,

JErOME H. GERBER,
Deputy Attorney General.

TaoMAs D. McBrDE,
Attorney General.

OFFICIAL OPINION No. 60
Civil service—Provisional appointees—Permanent status—Reclassification Survey
of August 1, 1966—S8ections 301-303 of Civil Service Act.

Where an employee with permanent civil service status was serving in a
temporary provisional status in a higher grade on August 1, 1956, the date of
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the Civil Service Reclassification Survey, the reclassification, pursuant to §§ 302
and 303 of the Civil Service Act, the Act of August 5, 1941, P. L. 752, 71 P. 8.
§§ 741302 and 741.303, did not confer upon such employee permanent status
in the higher grade. Upon the expiration of the ninety day limitation of pro-
visional tenure such employee would revert to the reclassified equivalent of the
lower grade in which he held permanent status prior to the survey.

Harrisburg, Pa., January 31, 1958.

Honorable William L. Batt, Jr., Secretary of Labor and Industry,
Harrisburg, Pennsylvania.

Sir:  Your office has requested an opinion of this department con-
cerning the effect of the Civil Service Reclassification Survey of
August 1, 1956 on certain employees of the Bureau of Employment
Security of the Department of Labor and Industry. The employees
of the Bureau fell into three categories following the survey:

1. Those who had permanent civil service status when the
position was reclassified.

2. Those who had only provisional status prior to August
1, 1956.

3. Those who had provisional status when the position
they occupied was reclassified, but who had prior permanent
civil service status in a lower grade.

Inquiry is made, as to the third group, whether or not under the
provisions of §§ 302 and 303 of the Civil Service Act! these persons
acquire a different civil service status or grade in the new classification.

Section 301 of the Civil Service Act provides for the establishment
of classes of all positions covered by civil service. Such a classification
should show the title given to each class; the duties and responsibilities
exercised by those holding positions allocated to a class; the minimum
qualifications for the satisfactory performance of such duties and
the exercising of such responsibilities; and, whenever possible, the
lines of promotion to and from the class.

Section 302 provides for the allocation of each position to its proper
class. Section 303 provides for the establishment, from time to time,
of new classes and the allocation of new positions thereto. The
Director of Civil Service may also divide, combine, alter or abolish
existing classes and reallocate positions to such classes. It was under
§§ 302 and 303 of the Civil Service Act that the Reclassification Survey

*Act of August 5, 1941, P. L. 752, 71 P. S. 8§ 741.302 and 741.303.
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of August 1, 1956 was made regarding the employees of the Bureau
of Employment Security. Prior to the survey certain employees of
the Bureau held permanent civil service status but these employees
were actually working as provisional employees in a higher grade.

Section 604 of the Civil Service Act? provides that in certain urgent
situations where a vacancy exists in a classified position and the
Director of Civil Service is unable to certify a person whose name
appears on an eligible list for that position, the Director may au-
thorize the filling of such a vacancy by a provisional appointment.
After such authorization the Director should certify not more than
three qualified persons (with or without examination) and the ap-
pointing authority should then appoint one of these persons to fill
the vacancy. The provisional appointment continues until an eligible
list can be established and certifications can be made therefrom. But
in no event can a provisional appointment continue for more than
ninety days in any twelve month period. Section 604 goes on to forbid
successive provisional appointments of the same or different persons
to the same position and concludes with this caveat:

“* # * The acceptance of a provisional appointment shall
not confer upon the appointee any rights of permanent tenure,
transfer, promotion or reinstatement.” (71 P. S. § 741.604)

We thus see that the provisional appointment itself conferred no
permanent status on the individuals in question. Certainly nothing
in §§ 302 and 303 of the Act of August 5, 1941, supra, indicates that
the reclassification of positions is designed to confer on a person per-
manent status in a grade where that person had no such permanent
tenure in that grade prior to the reclassification. In fact, we are
cautioned by § 501 of said act, supra, as amended, 71 P. S. § 741.501
that:

“(a) Except as otherwise provided in this act,® appoint-
ments of persons entering the classified service or promoted
therein shall be from eligible lists established as a result of
examinations given by the director to determine the relative
merit of candidates. * * *”

It is, therefore, the opinion of this department and you are accord-
ingly advised that where an employee of the Bureau of Employment
Security had a provisional civil service status in one grade and a
permanent status in a lower grade prior to the Reclassification Survey

2 Act of August 5, 1941, supra, as amended by § 3 of the Act of June 21, 1947,

P. L. 835, 71 P. S. § 741.604. .
2 These other provisos are not here pertinent.
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of August 1, 1956, following that reclassification such an employee
could continue to hold a provisional status in the reclassified equiva-
lent of the higher grade for the remainder of the ninety day statutory
period. At the expiration of the provisional appointment the employee
in question would be entitled to permanent civil service status in
the reclassified equivalent of the lower grade in which he held such
permanent status prior to the survey. He would not be entitled to
permanent civil service status in the higher grade, however, simply
because of the Reclassification Survey.

Yours very truly,
DEPARTMENT OF JUSTICE,

JeromE H. GERBER,
Deputy Attorney General.

Tuomas D. McBRriDE,
Attorney General.

OFFICIAL OPINION No. 61

Department of Welfare—Establishment of diagnostic clinics and treatment centers
in general hospitals—General Appropriation Act of 1957, Act No. 95-A.

Funds appropriated to the Department of Welfare for the establishment of
diagnostic clinics and treatment centers in general hospitals by the General
Appropriation Act of 1957, Act No. 95-A, approved July 19, 1957, may be used
as grants to the general hospitals to assist in the construction of psychiatric
units, provided each such unit qualifies either as a diagnostic clinic or a treat-
ment center.

Harrisburg, Pa., February 3, 1958.

Honorable Harry Shapiro, Secretary of Welfare, Harrisburg, Penn-
sylvania.

Sir:  You have requested the opinion of this department as to
whether under the following provisions of the present General Appro-
priation Act!, to wit:

“Establishment of diagnostic clinics and treatment centers
in General hospitals ............ .. ... ....... $150,000”

t Act No. 95-A, approved July 19, 1957.
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you may use these funds as grants to the general hospitals in the
Commonwealth to assist in the construction of psychiatric units.
You state that during the last biennium grants were made at the
rate of $1,500 per bed in each newly constructed psychiatric unit to
those general hospitals applying for such grants.

The General Assembly, during the previous biennium, appropriated
the sum of $143,550,000 for a number of specified expenses of the
Department of Welfare?. Listed among the specific purposes for which
the funds were appropriated we find:

‘¥ * * for assisting such [publicly or privately operated
non-sectarian] hospitals to establish facilities for the care
and treatment of the mentally ill such assistance to be limited
to one thousand five hundred dollars ($1,500) per bed * * *”

Act No. 146-A then continues to list another item of expense, to wit:

“* # * for the establishment of diagnostic clinics and treat-
ment centers in general hospitals * * *”

Thus we see that under the prior act there were two distinct pro-
grams for which funds were appropriated. By contrast the present
General Appropriation Act deals solely with the establishment of
diagnostic clinics and treatment centers.

Under these circumstances since the Legislature has evidenced its
understanding of the distinction between the programs, we could not
hold that the two programs are exactly coextensive. While many
aspects of one of the two programs would also qualify under the other
program, it would be improper to utilize the present appropriation
solely for the assistance of general hospitals to establish facilities
for the mentally ill on the basis of $1,500 per bed (that program not
specifically designated in the present appropriation act) and at the
same time make no effort to establish diagnostic clinics and treatment
centers in general hospitals (for which there is specific provision in
the present act).

Since there is no procedure spelled out in the act as to how the
Department of Welfare should disburse the present appropriation,
the question is one for you to determine in the exercise of your execu-
tive discretion. However, all such disbursements must be for the
specific purpose set forth in the 1957 act. It is not enough that the
general hospital requesting the grant is merely establishing facilities

2 Act No. 146-A, approved June 1, 1956.
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for itreating the mentally ill. Such facilities must truly be capable
of utilization as diagnostic clinics or treatment centers. In addition,
care should be taken to assure that the hospitals comply with the
licensing provisions of The Mental Health Act.

It is, therefore, the opinion of this department and you are accord-
ingly advised that the funds appropriated by Aect No. 95-A for the
establishment of diagnostic clinics and treatment centers in general
hospitals may be granted to such hospitals for new psychiatric units.
However, such a psychiatric unit must qualify as a diagnostic clinic
or treatment center.

Yours very truly,
DEPARTMENT OF JUSTICE,

JEroME H. GERBER,
Deputy Attorney General.

TroMas D. McBRIDE,
Attorney General.

OFFICIAL OPINION No. 62

Fines—Compromise and settlement of prosecutions—Professional and trade licens-
ing lows—Minimum and mazimum fines—Act of July 1, 1987, P. L. 2667—
Professional Nursing Law.

1. The Department of Public Instruction, subject to and under the provisions
of the Act of July 1, 1937, P. L. 2667, 71 P. S. § 354.1, has the authority to
compromise and settle prosecutions for amounts ranging from the stated minimum
fine to the stated mazimum fine where both are provided in the particular
licensing or registration laws.

2. Where there exists a stated maximum fine but no stated minimum, the
department has the authority to compromise and settle a prosecution for any
amount up to and including the stated maximum fine,

3. In the case of the Professional Nursing Law, the Act of May 22, 1951
P. L. 317, 63 P. 8. §§ 211 to 225, the department has the authority to com-’
promise and settle a prosecution for a first offense thereunder for an amount
ranging from the minimum fine to the minimum fine stated for a second or
subsequent offense.
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4. All such compromises are subject to the approval of the Department of the
Auditor General and Department of Justice and must also be accompanied
by the payment of costs by the person charged with a violation.

Harrisburg, Pa., February 4, 1958.

Honorable Charles H. Boehm, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir:  You have requested a clarification of our opinion as stated in
a Letter of Advice, dated February 20, 1939, addressed to Honorable
Warren R. Roberts, then Auditor General of this Commonwealth which
is concerned in part with the application of the Act of July 1, 1937,
P. L. 2667, 71 P. S. § 354.1, which provides:

“Whenever any act of Assembly relating to the licensing
or registration of persons engaged in professions, trades, and
occupations in the Department of Public Instruction, or any
board therein, is violated and prosecution therefor is brought
by the Department of Public Instruction, such department is
authorized and empowered, with the approval of the Depart-
ment of the Auditor General and the Department of Justice,
to compound, compromise, and settle, without further proceed-
ings, any such prosecution before any justice of the peace,
magistrate, or alderman before whom the said prosecution is
being brought, upon the payment by each defendant of the
minimum ﬁne or penalty and costs provided for in the respec-
tive acts.”

We stated in the said letter of advice that “under the practice as
established by your department (Department of Auditor General)
and this department, cases where the fine is, as in this case, that is a
fine of not more than five hundred dollars ($500.00), such case can-
not be compromised except upon the payment of five hundred dollars
($500.00).” The “fine” under discussion in said letter of advice is
the fine imposed against persons who violate the provisions of the
Optometry Act, the Act of March 30, 1917, P. L. 21, as amended,
63 P. S. §§ 231 to 244.

Since the date of said letter of advice and for some time prior
thereto, your department, in effecting a compromise under the pro-
visions of the Act of 1937, supra, has made a practice of accepting
no less than the stated maximum fine set forth in a professional
licensing law where only the maximum fine is stated and no expressed
minimum amount appears. In addition, it has also been the practice
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of your department in compromise matters to accept no more or no
less than the minimum fine where one is expressed in a professional

licensing law.

In reviewing said letter of advice and the above stated practices
of your department with respect to compromises under the Act of
1937, supra, we must affirm your right to compromise violations of
the professional licensing laws in the manner stated if you so decide
as a policy matter, dependent, of course, upon the continued approval
of the Department of the Auditor General and the Department of
Justice as required by the act. We believe, however, that this stated
inflexible practice may promote hardship and injustice in a particular
case and that the act does not bind or obligate your department to
follow such practice.

In reviewing the various professional licensing laws, we find that
they may be placed in three categories in so far as their penal pro-
visions are concerned.

First, there are those professional licensing laws which provide
for a stated maximum fine but no stated minimum fine! as in the
case of the Optometry Act, supra. In all but the “Beauty Culture
Law” which provides for a stated maximum fine of $50.00, the stated
maximum fine is $500.00. The Optometry Act, supra, also provides
for additional fines for a second and subsequent violations.

Second, there are professional licensing laws which set forth stated
minimum fines as well as stated maximum fines2.

Third, one licensing law, “The Professional Nursing Law”, Act of
May 22, 1951, P. L. 317, 63 P. S. §§ 211 to 225, provides for a stated
minimum fine of $50.00 for the first offense without providing for a

*“The C. P. A. Law,” Act of May 26, 1947, P. L. 318, 63 P. S. §§ 9.1 to 9.16;
“The Dental Law,” Act of May 1, 1933, P. L. 216, as amended, 63 P. S. §§ 120 to
130b; “Professional Engineers Registration Law,” Act of May 23, 1945, P. L.
913, 63 P. S. §§ 148 to 158; “Optometry Act,” supra (first offense) ; “Beauty
gélllpure Latvy,” IAl{&ct.otf May %& 1933f, P. 5Ii :242, as amended, 63 P. S. §§ 507 to 527;

iropractic Registration Act of 1951,” Act of August 1
632PAS-h§§ 601Ato 62& g 0, 1951, P. L. 1182,
“Architect Act,” Act of July 12, 1919, P. L. 933, as amended .
33; “Medicines,” Act of April 4, 1929, P. L. 160, 63 P. S. §§ 171 to, f’?GI:‘C)Ss.tsgpzaihzg
Physicians,” Act of March 19, 1909, P. L. 46, 63 P. S. §§ 261 to 271: “Pharmacists.”
Act of May 24, 1887, P. L. 189, as amended, 63 P. S. §§ 201 to 387: “Medionl
Practice Act,” Act of June 3, 1911, P. L. 639, as amended, 63 P. S. §§ 401 to 418:
“Real Estate Brokers License Act,” Act of May 1, 1929, P. L. 1216, 63 P. S
§§ 431 to 448; “Veterinary Law,” Act of April 27, 1945, P. 1. 321, 63 P. 3. §§ 506.1
to 506-11; “Barbers,” Act of June 19, 1031, P. L. 589, 63 P. S. 8§ 55 to 567
“Optometry Act,” supra (second and subsequent offenses). ’
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stated maximum fine; a stated minimum fine of $100.00 for a second
or subsequent offenses with a stated maximum fine of $200.00.

The Act of July 1, 1937, supra, merely provides that if the Depart-
ment of Public Instruction wishes to compromise and settle a case,
the prosecution of which was instituted by said department for a
violation of a professional or trade licensing or registration law, and
prior to a disposition thereof by the justice of the peace, magistrate
or alderman before whom the prosecution was brought, it may do
so provided it obtains the approval of the Department of the Auditor
General and the Department of Justice and further provided that
the compromise shall not be less than the minimum fine or penalty
and costs provided for in the professional or trade licensing or regis-
tration law. This act does not prohibit the Department of Public
Instruction from compromising a given case for an amount greater
than the stated minimum; it merely directs the department not to
compromise a given case for less than the minimum amount and costs.
Of course, in no case can the compromise amount be greater than the
stated maximum fine.

The intention of the Legislature may be ascertained by considering
§ 51 of the Statutory Construction Act, Act of May 28, 1937, P. L.
1019, 46 P. S. § 551, which provides:

“x * = (1) the occasion and necessity for the law; * * * (4)
the object to be attained; * * *”

The Act of 1937, supra, was designed to penalize persons who have
been charged with the violation of the professional or trade licensing
or registration laws and, at the same time, avoid where feasible and
in the interest of the public, prolonged and expensive litigation. The
interest of the public and of justice, however, cannot be aided unless
all of the attending circumstances surrounding an alleged violation
are taken into consideration. Thus, the nature and extent of the
violation, its seriousness and consequences, actual or probable recidi-
vism and extenuating circumstances should be taken into account.
Doing so, you may be able to determine a proper reflective and fair
compromise amount which falls between the minimum and maximum
fines where both are specified, and in so doing still meet the occasion,
necessity and the object of the Act of 1937.

In those cases where the particular licensing law states a maximum
fine but does not expressly state a minimum fine, the necessary impli-
cation and conclusion is that the minimum fine thereunder is the
smallest monetary amount available in relation to the maximum fine;
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and, consequently, you are authorized to compromise a violation there-
under for any amount not less than the minimum and not more than

the maximum fine.

With respect to “The Professional Nursing Law”, supra, which pro-
vides a stated minimum fine for the first offense but no stated maximum
fine, you may compromise a first offense for an amount between the
stated minimum fine thereunder and the stated minimum fine for

second or subsequent offenses.

It is, therefore, our opinion and you are accordingly advised, (1)
that the Department of Public Instruction, subject to and under the
provisions of the 1937 act, supra, has the authority to compromise
and settle prosecutions for amounts ranging from the stated minimum
fine to the stated maximum fine where both are provided in the
particular licensing or registration law; (2) that where there exists
a stated maximum fine but no stated minimum fine, the department
has the authority to compromise and settle a prosecution for any
amount up to and including the stated maximum fine; (3) that in
the case of “The Professional Nursing Law”, supra, the department
has the authority to compromise and settle a prosecution for a first
offense thereunder for an amount ranging from the minimum fine stated
for the first offense to the minimum fine stated for a second or sub-
sequent offenses; (4) that all such compromises are subject to the
approval of the Department of the Auditor General and the Depart-
ment of Justice and (5) that all such compromises must also be ac-
companied by the payment of costs by the person charged with a
violation. To the extent that it is in conflict with this advice, the
Letter of Advice of February 20, 1939, is hereby overruled.

Very truly yours,
DEPARTMENT OF JUSTICE,

Harry L. Rossi,
Deputy Attorney General.

TromAs D. McBRriDE,
Attorney General.

OFFICIAL OPINION No. 63

Corporations—Fictitious names—Assuming name of apparent individual—Duty
of Secretary of Commonwealth—Combination of entities—Act of July 11, 1957
P. L. 783—Official Opinion No. 8 overruled where inconsistent. ’
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1. Corporations which assume the name of an apparent individual in the
doing of business in Pennsylvania must register such name in accordance with
the provisions of the Fictitious Corporate Name Act, Act of July 11, 1957,
P. L. 783.

2. The duty of the Secretary of the Commonwealth under said act extends
only to acceptance of a proper application for registration thereunder and does
not include any obligation to inquire into the availability of such fictitious name.

3. Only a single application for registration is required where a corporation
in combination with another entity intends to use a single fictitious name in the
conduct of a business, providing the application is executed by the proper
officers of the corporate parties thereto and by the appropriate responsible
individuals of the other noncorporate entities.

4. In so far as it is inconsistent with this opinion, Official Opinion No. 3,
1957 Op. Atty. Gen. 40, is overruled.

Harrisburg, Pa., February 4, 1958.

Honorable James A. Finnegan, Secretary of the Commonwealth, Har-
risburg, Pennsylvania.

Sir: You have asked for a eclarification of Official Opinion No.
3, 1957 Op. Atty. Gen. 40, which discusses generally the Fictitious
Corporate Name Act, the Act of July 11, 1957, P. L. 783.

You state that you are not certain as to whether or not corporations
are to register under the said act where said corporations do business
or propose to do business under a name which appears to be the
proper name of an individual. For example, the hypothetical “XYZ,
Inc.”, a Pennsylvania corporation, or a foreign corporation duly quali-
fied to do business in Pennsylvania may propose to operate its business
under the fictitious name of “John Smith’s”.

It is true, as stated on page 4 of Official Opinion No. 3, that the
registration of a name which appears to be the proper name of an
individual may, or could, deceive the public into believing that the
entity which assumes the name of an individual has unlimited liability.
In view of this possibility we stated that, in our opinion, the interests
of the public would be better served if no official recognition were
given to the use of a name which was either calculated to deceive the
public or if the public could be deceived by the use thereof. In re-
viewing our position as set forth in said opinion, however, we now
feel that the opinion must be modified notwithstanding this possibility
of deception, and that a proper name of an individual, when used by
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a corporation to do business in Pennsylvania, must be registered under
the Fictitious Corporate Name Act for the following reason:

Section 5 of the act, supra, recites as follows:

“Registration.—No corporation alone or in combination
with any other entity shall hereafter conduct any business
in this Commonwealth under any fictitious name unless such
corporation shall have first registered the fictitious name by
filing in the Office of the Secretary of the Commonwealth and
in the office of the prothonotary of the county wherein the
registered office of such corporation is located an application
on a form supplied or approved by the Secretary of the Com-
monwealth containing the following information

* * * * * * *1

The phrase “fictitious name” is defined in subsection (6) of § 2 of
the act, supra, as follows:

“(6) ‘Fictitious Name’ Any assumed or fictitious name
style or designation other than the proper corporate name of
the corporation using such name.”

It is clear that when a corporation does business in Pennsylvania
under the name of an individual and not in the proper corporate name
of the corporation, the said corporation is assuming a fictitious name.
If we do not permit the registration of such a name, because of the
reasons contained in Official Opinion No. 3, there would be no reason
why a corporation could not use such a fictitious name. The act does
not prohibit a corporation from using a fictitious name; it merely
requires the registration thereof. If we decide that such a fictitious
name is not within the purview of the registration provisions of this
act, the corporation may use such name in accordance with the court
decisions cited in Official Opinion No. 3 which said court decisions
held that corporations can trade under assumed names other than
their proper corporate names. Surely the Commonwealth should not
be permitted to prosecute a corporation for its use of such a fictitious
name under the penal provisions of this act if the Commonwealth
prohibits the registration of such a name but not the use thereof.

The public could still be deceived into believing that the corpora-
tion using the name of an individual had unlimited liability, notwith-
standing that we had not permitted the corporation to register such
a name. Indeed, the Commonwealth might well share in the respon-
sibility for such deception by refusing to register such a fictitious
name.
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Thus, while it may appear true that by prohibiting the registration
of such a name, the law would appear to be preventing possible de-
ception, the possibility of such deception cannot in this case outweigh
the beneficial policy behind the Fictitious Corporate Name Act, supra.
That policy is directed at protecting creditors and other persons
who deal with corporations who had heretofore the right to conduct
their business under assumed names without registering the same.
The act will protect the inquiring public who deal with such corpora-
tions by furnishing said public with the information as to the true
identity and status of an entity doing business in Pennsylvania under
an assumed name. To this extent the act will actually help to prevent
deception.

You have inquired further as to the extent of the duties of the
Office of the Secretary of the Commonwealth under the provisions
of this act. In view of the above stated policy and because of the
absence of any statutory expression to the contrary, it must be con-
cluded that the Office of the Secretary of the Commonwealth is purely
a recording office under the provisions of this act.

Where a corporation properly applies for registration of a fictitious
name thereunder, it is the duty of the Secretary of the Common-
wealth to accept such application for registration. In so doing, he
has executed all of his duties and responsibilities under this act. It
follows that the Secretary of the Commonwealth need not inquire
as to the availability of a fictitious name for corporate use. Indeed,
he may not even refuse to register a fictitious name because it is the
same as, or deceptively similar to, a proper or fictitious name already
utilized by another corporation.

It must be presumed that the Legislature had notice that our courts
have recognized a right in corporations to assume fictitious names
notwithstanding the provisions of the Business Corporation Law, Act
of May 5, 1933, P. L. 364, § 202, as amended, 15 P. S. § 2852-202,
and the Nonprofit Corporation Law, Act of May 5, 1933, P. L. 289,
§ 202, as amended, 15 P. S. § 2851-202. See court decisions cited in
Official Opinion No. 3. If the Legislature had intended to limit the
use of fictitious names in this act, it must be correspondingly presumed
that the Legislature would have expressly done so. The doctrine of
“expressio unius est exclusio alterius” is applicable.

If a conflict is created by prohibiting a corporation, for example,
from using as its proper name the name of another corporation but
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not prohibiting it from using as its fictitious name either the fictitious
or proper name of another corporation, this conflict is for the Legis-
lature to resolve, not for the Department of Justice.

The use of a fictitious name by a corporation which is the same as,
or deceptively similar to, a proper or fictitious name already utilized
by another corporation is, furthermore, a matter involving the rela-
tive rights and duties between the corporate parties who are at liberty
to seek redress for any actionable wrong as a result thereof. Such
inquisitorial duties are not presently placed upon the Secretary of the
Commonwealth.

Lastly, you request to be advised whether the provisions of § 5
of said act require each entity, acting in combination, to separately
register a single fictitious name under which the combination intends
to conduet business.

Section 5, hereinbefore set forth at length, requires only that a
single application be filed by a corporation which, in combination
with another entity, intends to conduct a business under a single
fictitious name. No good purpose would be served by requiring sep-
arate applications to be filed by the corporation and each entity acting
in combination since a single application will furnish the required
information and the identity of the combination membership will be
fully disclosed therein. Insistence upon separate applications would
only tend to burden the recordation procedure and no additional bene-
fits would be derived therefrom.

Of course, the application by such combination must be executed
by the proper officers of the corporation as required by § 3 of the act,
supra, and by the appropriate responsible individuals of the other
entities to the combination. The noncorporate entities are not relieved
from registration under other laws of this Commonwealth which also
require the registration of fictitious names: See § 22 of the act, supra.

It is, therefore, our opinion, and you are accordingly advised that:

1. Corporations which assume the name of an apparent individual
in the doing of business in Pennsylvania must register such name
in accordance with the provisions of the Fictitious Corporate Name
Act, supra.

2. The duty of the Secretary of the Commonwealth under said act
extends only to acceptance of a proper application for registration
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thereunder and does not include any obligation to inquire into the
availability of such fictitious name.

3. Only a single application for registration is required where a
corporation in combination with another entity intends to use a
single fictitious name in the conduct of a business, providing the ap-
plication is executed by the proper officers of the corporate parties
thereto and by the appropriate responsible individuals of the other
noncorporate entities.

4. In so far as it is inconsistent with this opinion, Official Opinion
No. 3 is hereby overruled.

Very truly yours,
DEPARTMENT OF JUSTICE,

Harry L. Rossi,
Deputy Attorney General.

TroMmAS D. McBrIDE,
Attorney General.

OFFICIAL OPINION No. 64

Municipal corporations—The Borough Code—Ezpiration of terms of members of
borough council—Vote to overrule burgess’ veto of bond ordinance—Validity.

Terms of members of borough council expire on the first Monday of January
next succeeding a municipal election under provisions of The Borough Code,
Act of May 4, 1927, P. L. 519, as amended. Action of members of council in
overruling a burgess’ veto of an ordinance authorizing a bond issue is valid
where it was taken at a meeting on the first Monday of January succeeding
a municipal election which meeting was concluded prior to the organization
meeting of council, although council members who had been defeated in the
election or who had chosen not to be candidates for reelection participated in
the overriding of the veto.

Harrisburg, Pa., February 5, 1958.

Honorable Genevieve Blatt, Secretary of Internal Affairs, Harrisburg,
Pennsylvania.

Madam: This department is in receipt of your request for advice
as to the precise time when the term of office of a borough councilman
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expires. This is necessary in order to determine the legality of a bond
proceeding which has been presented to you for approval in accord-
ance with the provisions of the Municipal Borrowing Law, the Act
of June 25, 1941, P. L. 159, 53 P. 8. §§ 6101 to 6703.

You have given us the following facts:

The ordinance authorizing the bond issue was enacted on December
3, 1957, and the burgess vetoed the ordinance on January 6, 1958.
On this latter date the members of council who had approved the
ordinance on December 3, 1957, overruled the burgess’ veto by the
necessary two-thirds vote. This meeting began at 7:30 P. M. and
concluded at 7:50 P. M. on January 6, 1958, and was held prior to the
reorganization meeting commencing at 8:00 P. M. on January 6, 1958.
These two meetings followed the custom of long standing and were
duly advertised. Among those councilmen who participated in the
overriding of the burgess’ veto were those who had either been de-
feated at the last municipal election or who had chosen not to be
candidates for reelection.

The Borough Code, the Act of May 4, 1927, P. L. 519, as amended,
53 P. S. §§ 45101 to 48501, provides for the election of councilmen in
§ 810, as amended, 53 P. S. § 45810. The pertinent part of that section
reads:

“%* % * Biennially thereafter, at the municipal election,
a sufficient number of councilmen shall be elected, for a term
of four years from the first Monday of January next suc-
ceeding, to fill the places of those whose terms, under the
provisions of this act, shall expire on the first Monday of
January next following such election.”

Section 811, as amended, 53 P. S. § 45811, provides for the election
of councilmen where new wards are created; and the last sentence
of said section is identical with § 810 quoted above. Section 804 of
The Borough Code, as amended, 53 P. S. § 45804, is concerned with
the terms of officers and provides that:

“Persons elected to borough offices, other than the office of
member of council, shall serve until their successors are
elected and qualified, * * *” (Emphasis supplied)

Thus, the law provides for the commencement and termination of
terms of the members of the borough council on the first Monday of
January,
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These provisions are clarified and fixed precisely by § 1001 of The
Borough Code, as amended by the Acts of March 26, 1957, P. L. 24
(Act No. 17), and June 20, 1957, P. L. 351 (Act No. 194), which
provides as follows:

“The borough council shall organize at eight o’clock post
meridian on the first Monday of January of each even-num-
bered year, by electing a president, which shall constitute the
organization of council. If the first Monday is a legal holi-
day, the meeting and organization shall take place the first
day following at the hour herein prescribed. * * *”

We are of the opinion and you are accordingly advised that the
terms of members of borough council expire at 8:00 P. M. on the first
Monday of January next succeeding the municipal election. There-
fore, the overriding of the burgess’ veto was a legal act by the council;
and the bond proceeding may be approved by you provided it other-
wise qualifies.

Very truly yours,
DEPARTMENT OF JUSTICE,

HARRINGTON ADAMS,
Deputy Attorney General.

TroMAs D. McBRIDE,
Attorney General.

OFFICIAL OPINION No. 65

Installation of UNIVAC—Consultation with the Department of the Auditor
General—Department of Property and Supplies—The Administrative Code of
1929, section 701 (d) and (e).

It is not necessary for the Department of Property and Supplies to consult
with the Department of the Auditor General with regard to the installation of
UNIVAC, a data processing machine, as the provisions of section 701 (d) and (e)
of The Administrative Code of 1929, Act of April 9, 1929, P. L. 177, do not
apply to this type of machine.

Harrisburg, Pa., February 17, 1958.

Honorable John H. Ferguson, Secretary of Administration and Budget
Secretary, Harrisburg, Pennsylvania.
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Sir: This department is in receipt of your request for advice inth
regard to the installation of UNIVAC, a data processing machine,
which is presently under contract for use by the Department of
Property and Supplies for future installation. The question has been
raised as to whether the Auditor General should be consulted con-
cerning the proposed installation in view of the provisions of § 701 (d)
and (e) of The Administrative Code of 1929.

Subsections (d) and (e) of § 701 of The Administrative Code of
1929, the Act of April 9, 1929, P. L. 177, as amended, 71 P. S. § 241,
provide as follows:

“The Governor shall have the power and it shall be his
duty:

* * * # * * *

“(d) To prescribe and require the installation of a uniform
system or systems of bookkeeping, accounting, and reporting,
for the several administrative departments, boards, and
commissions, except for the Department of the Auditor Gen-
eral, the Treasury Department and the Department of In-
ternal Affairs but, before prescribing and requiring such
installation, the Governor shall consult with the Department
of the Auditor General;

“(e) To prescribe forms for accounts and financial records,
reports, and statements, for the several administrative de-
partments, boards, and commissions, except the Department
of the Auditor General, the Treasury Department and the
Department of Internal Affairs but, before prescribing such
forms, the Governor shall consult with the Department of
the Auditor General;”

You inform us that the UNIVAC will not affect the accounting
system in any way, but that it will be used as a data processing ma-
chine for speedy computations. In view of these facts, the quoted
subsections of The Administrative Code of 1929 do not apply; and
there is, therefore, no necessity to consult with the Department of
the Auditor General.

We understand that representatives of both the Department of
the Auditor General and the Treasury Department have been ap-
prised of the proposed installation in order that they could, when the
installation of UNIVAC has been completed, take advantage of the
facility in making any computations which those departments might
find it advantageous to make on the machine.
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We are, therefore, of the opinion and you are accordingly advised
that it is not necessary to consult the Department of the Auditor
General with regard to the installation of UNIVAC, a data processing
machine.

Very truly yours,
DEPARTMENT OF JUSTICE,

HARRINGTON ADAMS,
Deputy Attorney General.

TaoMAs D. McBripE,
Attorney General.

OFFICIAL OPINION No. 66

Oil and gas wells—Requests for conferences concerning locations in coal area—
Act of November 30, 1956, P. L. 756.

Under the provisions of the Act of November 30, 1955, P. L. 756, the Oil and
Gas Division of the Department of Mines and Mineral Industries must honor
requests for conferences concerning proposed oil or gas well locations: (1) When-
ever the request involves an operating or projected mine and sets forth (a) that
the area in question contains an operating mine or projected mine; (b) that
the well, when drilled, will penetrate within the outside coal boundaries of any
operating coal mine or projected mine or within 1,000 feet beyond such boundaries;
(c) that the well or pillar of coal around the well will unduly interfere with or
endanger such mine, and (2) where the request involves an unmined and
unmapped coal area and sets forth (a) that the area in question is unmined
and unmapped; (b) that the well, when drilled, will involve a matter arising
under the act; (c) the specific matter involved.

Harrisburg, Pa., February 17, 1958.

Honorable Joseph Kennedy, Secretary of Mines and Mineral Indus-
tries, Harrisburg, Pennsylvania.

Sir: Your office requested our opinion as to the necessity for hold-
ing conferences under the Act of November 30, 1955, P. L. 756, 52
P. S. §§ 2101 to 2504, on the question of oil or gas well locations when
the particular coal area involved is one in which the coal has either

not been mined or mapped.
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The act, known as the “Gas Operations, Well-Drilling, Petroleum
and Coal Mining Act”, is designed, among other things to resolve
conflicts arising between coal operators and well operators where the
physical location of the well impinges upon the physical location of
the mine and vice versa. One of the methods of resolving these con-
flicts is the conference procedure whereby interested parties and the
0il and Gas Division of the Department of Mines and Mineral In-
dustries meet and attempt to work out the problems through mutual
agreement.

Section 201 (a) of the Act, 52 P. 8. § 2201 (a), requires a well
operator who is about to drill a well passing through a ‘“workable
coal seam” to furnish information and to submit a map showing the
proposed location of the well. The Oil and Gas Division is to send
a copy of this map to any coal owner, lessee and operator who has
the right under § 202 (a) to object and who has mapped the affected
coal seams. Under § 202 (a) of the Act, 52 P. S. § 2202 (a), an
affected coal owner or operator has the right to object to the location
of the well if the well, when drilled, would penetrate within the out-
side coal boundaries of any “operating coal mine”? or of any unop-
erated, but projected and mapped, coal mine or within one thousand
feet of such boundaries and if the well would interfere with or endanger
such mine in the opinion of the mine operator or owner. If objections
are filed, the Oil and Gas Division must call a conference as provided
by § 202 (b) of the Act, 52 P. 8. § 2202 (b), to determine a suitable
well location.

A number of specific sections in addition to § 202 (b) require the
calling of a conference: these deal with a coal operator’s approaching
a gas or oil well®, the use of alternative methods or materialt, the
furnishing of information concerning gas storage reservoirs®, recon-
ditioning gas and oil wells®, retreat work and the inactivating and

reactlvating of wells? and testing situations®. Moreover, § 502 (a),

* Act of November 30, 1955, P. L. 756, § 101, 52 P. S. § 2101.

#“Qperating coal mine” means (i) a coal mine which is producing coal or hag
been in production of coal at any time during the twelve months immediately
preceding the date its status is put in question under this act and any worked
out or abandoned coal mine connected underground with or contiguous to such
operating coal mine as herein defined and (ii) any coal mine to be established
g; geg%t;k;lgs{lﬁg 3?3 t%.m operating coal mine in the future pursuant to subsection (c)

5§ 203, 52 P. S. § 2203.

“§ 207 (b), 52 P. S. § 2207 (b).

©§ 304 (c), 52 P. S. § 2304 (c).

°8 304 (f), 52 P. S. § 2304 (f),

7§ 304 (j), 52 P. S. § 2304 (j).

¢§ 304 (k), 52 P. S. § 2304 (k).
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52 P. 8. § 2502 (a), generally allows invocation of the conference pro-
cedure where any matter arises under the act in order to resolve it
by mutual agreement. Thus, problems may arise in a variety of
circumstances which would result in the calling of a conference.

Therefore, whether a request for a conference must be honored
depends on whether the application for a conference sets out a problem
dealing with one of the sections of the act specifically providing for
a conference or whether it spells out a matter covered in other portions
of the act. Such a request should set forth the problem about which
there is controversy so that the Division may determine whether the
problem actually comes within the purview of or arises under any
section of the act and if well location is involved, the request should
note the specific facts upon which it is based.

Therefore, we are of the opinion, and you are accordingly advised
that pursuant to the provisions of the Act of November 30, 1955,
P. L. 756, you must honor requests for conferences concerning pro-
posed well locations whenever the request sets forth the points listed
below:

1. If the request involves an operating or projected mine:

(a) that the area in question contains an operating mine or a
projected mine;

(b) that the well, when drilled, will penetrate within the outside
coal boundaries of any operating coal mine or projected
mine or within 1000 feet beyond such boundaries;

(¢) that the well or pillar of coal around the well will unduly
interfere with or endanger such mine.

2. If the request involves an unmined and unmapped coal area:

(a) that the area in question is unmined and unmapped;

(b) that the well, when drilled, will involve a matter arising
under the act;

(¢) the specific matter involved.

Very truly yours,
DEPARTMENT OF JUSTICE,

Leon KE#nRLICH,
Deputy Attorney General.

Tuaomas D. McBripg,
Attorney General.
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OFFICIAL OPINION No. 67

Licenses—Commercial fish hatchery—Authority of Fish Commission to suspend,
revoke or refuse to issue artificial propagation license—The Fish Law of 1925,
sections 170 and 180.

The Fish Commission may not suspend, revoke or refuse to issue an artificial
propagation license to an applicant who has met the requirements of The Fish
Law of 1925, Act of May 2, 1925, P. L. 448, and has not been convicted of
violation of the applicable sections of such law.

Harrisburg, Pa., February 17, 1958.

Honorable William Voigt, Jr., Executive Director, Pennsylvania Fish
Commission, Harrisburg, Pennsylvania.

Sir: You have asked whether the Fish Commission may refuse to
renew the artificial propagation license of a commercial fish hatchery
operator on the ground that he has been charged by the Common-
wealth with violation of the laws relative to erection of obstructions
in streams even though no final disposition has been made of this
charge.

The Fish Commission, being a statutory agency, has no powers
except those specifically given to it by the Legislature or necessarily
implied. The Commission’s authority to issue artificial propagation
licenses is contained in § 170 of The Fish Law of 1925, the Act
of May 2, 1925, P. L. 448, as amended, 30 P. S. § 170, which states:

“The Board is authorized to issue an artificial propagation
license for the propagation of all species of trout and all
species of basses, upon a written application therefor signed
by the applicant and upon the payment to such Board of
the sum of twenty-five dollars; for the propagation of gold
fish, the sum of five dollars; and for any other species of fish,
the sum of five dollars: Provided, that a person licensed to
propagate bait-fish may also propagate and sell fish-bait.”

If the applicant meets these requirements, and our review indicates
they are the only requirements established by the Legislature, issuance
of the license is mandatory and the Commission has no authority to
refuse it. The establishment by the Legislature of these criteria,
namely signed application and payment, and the absence of any pro-
vision in the act giving the Commission additional authority to
make regulations respecting such licenses, together serve to exclude
any other criteria for issuance of the license. “Expressio unius est
exclusio alterius”, Commonwealth ex rel Maurer v. Witkin, 344 Pa.
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191, 25 A. 2d 317 (1942). Further limitation of the Commission’s
authority is contained in The Administrative Code of 1929 amend-
ment of April 25, 1949, P. L. 729, § 8, which provides that licenses
may be issued “under such conditions and upon payment of such
fees as may from time to time be authorized by law”.

The Commission is authorized, under § 180 of The Fish Law of
1925, to revoke licenses under specified conditions. Section 180 reads
as follows:

“Any person violating any provision of this article shall
on conviction, in the manner provided by chapter fourteen
of this act, be sentenced to pay a fine of one hundred dollars.

“In addition to such penalty, the license of such person may
be revoked for one year for the first offense, and two or more
years for the second offense, at the discretion of the Board.”

Since the applicant’s alleged violation was not charged under The
Fish Law of 1925, but under another statute, this provision would
not be applicable.

For these reasons it is our opinion, and you are hereby advised,
that the Fish Commission has no authority to suspend, revoke or
refuse to issue an artificial propagation license to an applicant who
has met the statutory requirements therefor and has not been con-
victed of any offense under the applicable sections of The Fish Law
of 1925,

Very truly yours,
DEPARTMENT OF JUSTICE,

JOHN SULLIVAN,
Deputy Attorney General.

Tuomas D. McBrDE,
Attorney General.

OFFICIAL OPINION No. 68

Appropriation—M emorial—Furnishing waiting room for children awaiting hearings
in Philadelphia Municipal Court—"*memorial” defined—Statutory construction—
Common usage of word.

“Memorial” when used in a statute relates to anything, as a monument,
intended to preserve the memory of a person or event.
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The Act of July 31, 1941, P. L. 653, appropriating $2,000.00 for a “suitable
plaque or memorial,” to the late Judge Theodore Rosen, permits the furnishing
of a room in Philadelphia Municipal Court as such a memorial, provided that
a marker of some kind so identifies it for the public.

Harrisburg, Pa., February 26, 1958.

Honorable A. J. Drexel Biddle, Jr., The Adjutant General, Annville
R. D. 2, Pennsylvania.

Sir:  You have asked whether the Act of July 31, 1941, P. L. 653,
appropriating two thousand dollars ($2,000) to the Department of
Military Affairs for a memorial to the late Honorable Theodore Rosen
of Philadelphia may be interpreted to include the furnishing of a room
for children while awaiting their hearing in Municipal Court, as weli
as the erection of a plaque. The Act authorizes the department “to
arrange for the design and permanent display in the City and County
of Philadelphia on public grounds of a suitable plaque or memorial
to the memory of the late Honorable Theodore Rosen”.

The Legislature’s use of disjunctive language clearly indicates that
any ‘“‘memorial”, not necessarily a plaque alone, will meet the legis-
lative mandate. The question, then, is whether a furnished room for
children awaiting Municipal Court hearing, together with a com-
memorative plaque, may constitute a “memorial” to Judge Rosen
within the meaning of the statute.

The Statutory Construction Act, Act of May 28, 1937, P. L. 1019,
§ 33, 46 P. S. § 533, provides that:

“Words and phrases shall be construed according to their
common and approved usage * * *”

Webster’s New International Dictionary, Second Edition Un-
abridged, defines “memorial” inter alia as “Anything, as a monument,
intended to preserve the memory of a person or event”.

It would appear that it is not the nature of the thing employed,
but its identification with the person or event, which constitutes a
“memorial”. Considering that the individual to be honored was a
judge, the furnishing of a room for the use of children awaiting court
hearings would appear most appropriate; and there would remain only
the requirement that the room as furnished, or the furniture itself
be identified (by appropriate markings, plaque, sign or other indicia)
as a memorial to Judge Rosen.
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It is our opinion, and you are accordingly advised, that the furnish-
ing of a room for children, if properly identified as a memorial to
Judge Rosen, would be within the authority granted the Department
of Military Affairs under the Act of July 31, 1941, supra.

Very truly yours,
DEPARTMENT OF JUSTICE,

JOHN SULLIVAN,
Deputy Attorney General.

TroMAs D. McBRrIpE,
Attorney General.

OFFICIAL OPINION No. 69

State employees—Federal levy for delinquent tazes on salaries—Procedure in
honoring levies.

In honoring levies for delinquent Federal taxes upon State employees the
procedure ordinarily followed calls for the service of all levies on the State
Treasurer, the delivery of the delinquent’s salary check made out to him as
payee to the Internal Revenue Service and the obtaining of his endorsement
of the check in settlement.

If the delinquent taxpayer-employee refuses to endorse the check, the Internal
Revenue Service should notify the State Treasurer, returning the check to him,
whereupon the State Treasurer will request the department, board or com-
mission comptroller involved to prepare a new requisition for presentation to
the Auditor General who in turn will issue the warrant for payment to the
State Treasurer and the latter will issue a check to the Internal Revenue Service.
In the event the amount of the check is in excess of the amount of tax due,
two checks will issue, one payable to the Internal Revenue Service for the
amount owed it and one check payable to the employee for the remainder.

Harrisburg, Pa., March 5, 1958.
Honorable Robert F. Kent, State Treasurer, Harrisburg, Pennsylvania.

Sir: On May 13, 1955, the Department of Justice promulgated a
memorandum opinion concerning the Commonwealth’s obligation to
honor levies made by the Federal Internal Revenue Service upon the
salaries of state employees who are delinquent in the payment of their
federal taxes. In that opinion we advised all department heads of a
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uniform procedure to be followed thereafter. That procedure called for
the service of all levies on the State Treasurer, the deliverance of
the employee’s salary check (made out with the employee as payee)
to the Internal Revenue Service and the obtaining of the employee’s
endorsement on the check in settlement of the tax delinquency. This
procedure was adopted as a matter of comity between the federal gov-
ernment and the Commonwealth.

For the most part the procedure has proved successful. However,
in a small number of cases the delinquent taxpayer-employee has re-
fused to endorse the salary check. In these cases the Internal Revenue
Service has returned the checks to the Treasury Department and
requested that new checks be issued directly to the Service in satis-
faction of the employee’s obligation. You have asked our advice as to
what course of action you should follow in such cases.

Levies for delinquent taxes are made by the Internal Revenue Serv-
ice under § 6331 (a) of the Internal Revenue Code of 1954. A person
holding property subject to levy is required by § 6332 (a) of the
Code to surrender it to the Service. That such property is a debt owed
to the delinquent taxpayer by the person levied upon rather than
property held by the delinquent taxpayer himself involves no different
conclusion even where the debt arises because of wages due the tax-
payer®., Finally, the transfer of the property (physically or by payment
of the debt) to the government pursuant to the levy is a complete
defense to the person levied upon if he is later sued by the delinquent
taxpayer or some third party2.

In Formal Opinion No. 669%, promulgated on August 27, 1956, this
office ruled that the Commonwealth is not a “person” subject to levy
under § 6332 (a) of the Code. That opinion dealt solely with the
liability of the Commonwealth to honor levies made by the federal
government upon accounts payable by the Commonwealth to vendors
and upon refunds due to state taxpayers and did not involve a levy
upon salary due a state employee. However, the conclusion reached
in that opinion is equally applicable to a salary case.

Thus viewing the present policy of the Commonwealth in cooperating
with the federal government as a matter of comity, is there any differ-
ence in the Commonwealth’s position from that of an individual who

*See United States v. Miller, 229 F. 2d 839 (3rd Cir. 1956); Dole v. City of
Philadelphia, 337 Pa. 375, 11 A. 2d 163, 767 (1940).

2 United States v. Eiland, 233 F. 2d 118 (4th Cir. 1955).
31955-56 Op. Atty. Gen. 65.
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pays a debt to the federal government pursuant to levy? We think
not. The principle noted in the Eiland case, supra, simply notes that
the effect of a levy is to transfer the debt to the federal government:
and this principle is equally as applicable when the state is levied upon
even though the state need not honor the levy. If it chooses to pay the
money to the federal government pursuant to a valid levy, it is
exonerated from any further liability to a vendor, taxpayer or em-
ployee, whichever the case may be.

In order that payment to the federal government may be effectuated
in accordance with §§ 307 and 1501 of “The Fiscal Code™, we advise
you that the following procedure should be followed:

1. The procedure outlined in our opinion of May 13, 1955, will
continue to govern the initial steps to be pursued.

2. If collection attempts are unsuccessful, the Internal Revenue
Service should notify the State Treasurer, returning the check
to him,

3. The State Treasurer will request the department, board or com-
mission comptroller involved to prepare a new requisition for.
presentation to the Auditor General.

4. The Auditor General will issue his warrant for payment to the
State Treasurer who will thereupon issue a check to the Internal
Revenue Service.

In the event that the amount of the check is in excess of the amount
of tax due, two checks shall be requisitioned: one check payable to
the Internal Revenue Service for the amount owed it and one check
payable to the vendor, taxpayer or employee for the remainder.

Very truly yours,
DEPARTMENT OF JUSTICE,

Harry J. RUBIN,
Deputy Attorney General.

Tuaomas D. McBRiDE,
Attorney General.

* Act of April 9, 1929, P. L. 343, §§ 207 and 1501, 72 P. S. 88 307 and 1501.
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OFFICIAL OPINION No. 70

Civil service appointments—Residence requirements for applicants—Examination
as prerequisite for appointment—Civil Service Act—Merit systems in the De-
partment of Health and Pennsylvania Board of Parole.

(1) Persons applying for appointments in the classified service, i. e., offices or
positions in the Department of Public Assistance, State Board of Public Assistance
and county boards of assistance, in the bureau of the Department of Labor and
Industry charged with the administration of the Unemployment Compensation
Law, in the Pennsylvania Liquor Control Board, or for an office or position
under the State Civil Service Commission and the Executive Director, must
be residents of the Commonwealth.

(2) Appointments of such persons to offices or positions in the classified service
must be after examination, except in the case of provisional appointments or
in the case where the appointment is, in fact, a promotion under § 501 of the
Civil Service Act, the Act of August 5, 1941, P. L. 752, 71 P. S. § 741.501.

(3) Opinion should not be construed to control the requirements for eligibility
for appointment to an office or position in any department or agency of the
Commonwealth not covered by the Civil Service Act. Where such department
or agency has contracted with the Civil Service Commission for the administra-
tion of a merit system, the prerequisite for appointment must be determined
by reference to the contract between the department or agency and the Civil
Service Commission.

(4) In the case of the Department of Health and the Pennsylvania Board of
Parole additional reference should be made to the specific legislation which
establishes merit systems therefor.

Harrisburg, Pa., March 5, 1958.

Honorable Charles C. Smith, Auditor General, Harrisburg, Pennsyl-
vania.

Sir: You have requested the opinion of this department as to
whether it is permissible to give civil service appointments to either
nonresident persons or to persons who have not taken a civil service
examination.

The Civil Service Act, the Act of August 5, 1941, P. L. 752, 71
P. S. §§ 741.1 to 741.1002, provides a comprehensive plan for the
procurement of qualified persons as employees of the Commonwealth.
The act is specifically applicable to all offices and positions existing
at the time of the passage of the act or thereafter created in the
Department of Public Assistance, the State Board of Public Assistance
and county boards of assistance, in the bureau of the Department
of Labor and Industry charged with the administration of the Un-
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employment Compensation Law, in all offices of the Pennsylvania
Liquor Control Board and in all offices of the State Civil Service
Commission. The act itself made provision for future legislative ex-
tension to employees of other agencies or departments. However, the
Legislature has not seen fit to extend the coverage of the act. Section
501 of the act, supra, as amended?, states that except as otherwise
provided in the act, appointments of persons entering the classified
service shall be from eligible lists established as a result of examina-
tions by the Executive Director of the Civil Service Commission.
This same section states further that persons applying for a position
in the classified service shall be, inter alia, legal residents of the -Com-
monwealth. Nowhere in the act is there any provision which would
allow the Commission to grant exemptions and allow nonresidents
to apply for positions in the classified service.

Although the general rule is that examinations are required as
a prerequisite to appointment in the classified service, there appear
to be two exceptions set forth in the act. The first of these deals with
provisional appointments. Section 604 of the act, supra, as amended?,
provides that where there is a great and urgent public need for filling
a vacancy in any position in the classified service and the director is
unable to certify an eligible person for the vacancy, he may authorize
the filling of the vacancy by provisional appointment. The procedure
is then set forth and allows the certification of a qualified person
with or without examination. Under these circumstances, it is both
proper and permissible to make an appointment to a position in the
classified service of a person who has not taken an examination.

The second possible exception to the general rule that a civil service
examination is a prerequisite for appointment is found in the terminal
portion of § 501 of the act, supra. There it is stated that the Com-
mission may permit promotions to be accomplished by any of three
plans. The second plan provides:

“x # # by gppointment without examination, if the person
has completed his probationary period in the next lower posi-
tion, and if he meets the minimum requirements for the
higher positions; * * *” (71 P. S. § 741.501)

Although the act speaks of this as an appointment, we believe that in
reality it is a promotion and may not fall within the terms of your
request for advice.

171 P. 8. § 741.501.
271 P. 8. § 741.604.
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It is, therefore, the opinion of this department and you are accord-
ingly advised that persons applying for appointments in the classified
service, i.e., office or position in the Department of Public Assistance,
the State Board of Public Assistance and county boards of assistance,
in the bureau of the Department of Labor and Industry charged with
the administration of the Unemployment Compensation Law, in the
Pennsylvania Liquor Control Board, or for an office or position under
the State Civil Service Commission and the Executive Director, must
be residents of the Commonwealth; that the appointment of such a
person to an office or position in the classified service must be after
examination except in the case of provisional appointments or in the
case where the appointment is, in fact, & promotion under § 501 of
the act, supra.

Nothing in this opinion should be construed to control the require-
ments for eligibility for appointment to an office or position in any
department or agency of this Commonwealth not covered by the Civil
Service Act. In those cases where the department or agency has con-
tracted with the Civil Service Commission for the administration of
a merit system, the qualifications for appointment must be determined
by reference to the contract between the department or agency and
the Civil Service Commission. If the contract does not set forth
residence or examination requirements, appointments may be made
to positions in the contracting department or agency of nonresidents and
without examination. There are also several State agencies which have
merit systems under legislation other than the Civil Service Act, i.e.,
Department of Health and Pennsylvania Board of Parole. In such
cases reference should be made to this legislation if any problem
arises as to the qualifications for appointment.

Yours very truly,
DEPARTMENT OF JUSTICE,

JEROME H. GERBER,
Deputy Attorney General.

TaoMAs D. McBrDE,
Attorney General.

OFFICIAL OPINION No. 71

Industrial development agencies—Matching State appropriation—Limitation on
specific grants—Additional grants—Industrial Development Assistance Law.
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Under the provisions of the Industrial Development Assistance Law, the Act
of May 31, 1956, P. I. (1955) 1911, which appropriated $1,000,000 to the Depart-
ment of Commerce for distribution to local industrial development agencies on
a dollar for dollar matching basis, a provision limiting each grant to an amount
which should not exceed 10¢ per capita for each inhabitant of the district repre-
gented by a particular industrial development agency is not a limitation upon
aggregate grants but a limitation upon specific grants. The Department of
Commerce may make an additional grant to an industrial development agency
which has received prior grants.

Harrisburg, Pa., March 7, 1958.

Honorable William R. Davlin, Secretary of Commerce, Harrisburg,
Pennsylvania.

Sir: You have requested the opinion of this department as to
whether an industrial development agency, as defined by the Industrial
Development Assistance Law, the Act of May 31, 1956, P. L. (1955)
1911, 73 P. 8. § 351 et seq., may make application to the Department
of Commerce for any additional grants under the aforesaid act after
such agency has received in prior grant or grants an amount equal
to one-tenth of one dollar for each inhabitant of the county or coun-
ties represented by such agency.

The Industrial Development Assistance Law appropriated the
sum of one million dollars, or as much thereof as may be necessary,
to the Department of Commerce to be used in the making of grants
to local industrial development agencies for the purpose of encouraging
and stimulating industrial development in the areas served by such
agencies. Such grants are to be used specifically in assisting “such
agencies in the financing of their operational costs for the purposes
of making studies, surveys and investigations, the compilation of data
and statistics and in the carrying out of planning and promotional
programs.”

Under the terms of the aforesaid act an industrial development
agency is a nonprofit corporation, association or agency which has
been duly designated by action of local communities to serve such
communities in the carrying out of the purposes of this act.

The questions which you raise in your request for advice results
from the language contained in § 5 (b) of the Industrial Development
Assistance Law, supra. Section 5 (b), 73 P. 8. § 355 (b), provides:

“The Department of Commerce is hereby authorized to
make grants to recognized industrial development agencies,
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to assist such agencies in the financing of their operational
costs for the purposes of making studies, surveys and investi-
gations, the compilation of data and statistics and in the
carrying out of planning and promotional programs: Pro-
vided, That, before any such grant may be made,

* * * * * * *

“(b) The Department of Commerce, after review of the
application, if satisfied that the program of the industrial
development agency appears to be in accord with the purposes
of this act, shall authorize the making of a matching grant to
such industrial development agency equal to funds of the
agency allocated by it to the program described in its ap-
plication: Provided, however, That such State grant shall
not exceed an amount equal to one-tenth of ome dollar for
each inhabitant of the county or counties represented by such
agency as determined by the last preceding decennial United
States Census.” (Emphasis supplied)

The question raised by § 5 (b) is whether or not the proviso therein
is intended to limit each specific grant to an industrial development
agency to an amount equal to one-tenth of one dollar for each in-
habitant of the county or counties represented by such agency or
whether such proviso is intended to place an overall limitation upon
the aggregate amount of grants that any particular industrial de-
velopment agency can receive under the aforesaid law.

Section 5 (b) places the maximum limitation on the amount of
each grant to an industrial development agency. Nowhere in such
section or elsewhere in the act is there any provision limiting all grants
to a specific agency to an aggregate amount equal to one-tenth of
one dollar for each inhabitant of the county or counties represented
by such agency. Any interpretation that would limit grants to a local
industrial development agency to a specific aggregate amount would
be unrealistic since such amount might be substantially less than the
minimum amount needed by such agency in carrying out the objects of
this act. In this regard it should be noted that § 8 of the Industrial
Development Assistance Law, supra, 73 P. S. § 358, states:

“The Department of Commerce is directed to administer
this industrial development assistance program with such
flexibility as to permit full cooperation between the State
and Federal governments, or any subdivision, agency or
instrumentality, corporate or otherwise, of either of them,
so as to bring about as effective and economical and indus-
trial development program as possible.”
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The proviso in § 5 (b) serves a useful purpose when interpreted
as a limitation only upon any single grant to an industrial develop-
ment agency. For purposes of effective oversight by the Department
of Commerce, it is desirable that each specific grant application cover
a proposed program with prescribed limitations. A limitation on the
amount of each specific grant is also desirable since its natural effect
is to spread the appropriated funds more widely throughout the
Commonwealth.

It will be noted that § 7 provides that the department may pro-
mulgate rules and regulations and preseribe procedures in order to
assure compliance by industrial development agencies in carrying
out the purposes for which grants may be made under this act. Through
this authority the department can prevent any inequities among com-
munities in making future grants.

It is, therefore, the opinion of this department and you are accord-
ingly advised that the proviso in § 5 (b) of the Industrial Develop-
ment Assistance Law, the Act of May 31, 1956, P. L. (1955) 1911,
73 P. S. § 351 et seq., is solely a limitation upon the amount of each
specific grant to an industrial development agency and is not a
limitation upon aggregate grants that may be made to any single
agency.

Yours very truly,
DEPARTMENT OF JUSTICE,

Epwarp L. SPRINGER,
Deputy Attorney General.

TaoMas D. McBripg,
Attorney General.

OFFICIAL OPINION No. 72

Motor vehicles—Maximum width of loads—Transportation of concrete pipe—
Section 902 of The Vehicle Code, as amended by the Act of July 18, 1967,

P. L. 996.
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Concrete pipe which can be safely loaded on a vehicle and kept within a
maximum width of 96 inches as provided by § 902 of The Vehicle Code, the Act
of May 1, 1929, P. L. 905, as amended by the Act of July 18, 1957, P. L. 996,
cannot be loaded as to measure 102 inches in width as provided in an exception
to said section applying to loads which cannot be adjusted on the vehicle safely
so as to be transported within the legal size limitation.

Harrisburg, Pa., March 7, 1958.

Honorable Vincent G. Panati, Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: You have requested an opinion be rendered interpreting § 902
of The Vehicle Code, the Act of May 1, 1929, P. L. 905, as amended
by the Act of July 18, 1957, P. L. 996, 75 P. 8. § 452, as it relates to
the transportation of concrete pipe. Specifically you asked this ques-
tion “if this concrete pipe can be loaded safely and kept within the
maximum width of 96 inches, can it also be loaded so as to come under
§ 902 allowing a width of 102 inches.”

Section 902 reads as follows:

“(a) No vehicle, except motor buses, motor omnibuses and
fire department equipment, street sweepers, and snow plows,
shall exceed a total maximum width, including any load
thereon, of ninety-six (96) inches, except that the limitations
as to size of vehicles stated in this act shall not apply to
vehicles loaded with hay or straw in bulk, nor from daylight
to dusk, to vehicles with nondivisible loads, except when on
the Pennsylvania Turnpike or the National system of Inter-
state and Defense Highways. Vehicles with nondivisible loads
may be a total width, including any load thereon, of one
hundred-two (102) inches on highways twenty (20) feet or
more in width on the improved travelable portion exclusive
of shoulders, ete.

“Nondivisible loads, as used in this section, mean that por-
tion of the load which cannot be reduced in size, or which is
wholly impractical to divide, or which cannot be adjusted
on the vehicle safely so as to be transported within the legal
size limitations as provided by this act.”

The words of the act clearly indicate that if concrete pipe can be
loaded safely and kept within the maximum width of 96 inches,
provided in § 902, it can not be loaded so as to come under the ex-

.

e
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ceptiop in § 902 allowing a width of 102 inches for a load which cannot
be adjusted on the vehicle safely so as to be transported within the
legal size limitation as provided by the act.

Very truly yours,

DEPARTMENT OF JUSTICE,

FrepEric G. ANTOUN,
Deputy Attorney General.

TaoMAs D. McBribE,
Attorney General.

OFFICIAL OPINION No. 73

Corporations—Sale of stock—Use of proceeds to purchase patents, good will or
property located outside the Commonwealth—Ezemption from registration as
dealer—Pennsylvania Securities Act.

A corporation is not entitled to an exemption from registration as a dealer
to dispose of its stock under § 2 (f) (8) of the Pennsylvania Securities Act, the
Act of June 24, 1939, P. L. 748, as reenacted by the Act of July 10, 1941, P. L.
317, if the corporation desires to exchange the stock certificates or use any part
of the proceeds to acquire patents, services, good will or property located outside
the Commonwealth,

Harrisburg, Pa., March 7, 1958.

Honorable Frank N. Happ, Chairman, Pennsylvania Securities Com-
mission, Harrisburg, Pennsylvania.

Sir:  You have inquired whether a Pennsylvania corporation which
wishes to sell its own stock for its sole account must register as a
dealer or whether it may apply for and receive an exemption under
§ 2 (f) (8) of the Pennsylvania Securities Act, the Act of June 24,
1939, P. L. 748, as reenacted by the Act of July 10, 1941, P. L. 317,
70 P. S. § 32, where the corporation conducts a substantial portion
of its business outside of the State of Pennsylvania and where ad-
mittedly, some of the proceeds from the sale of stock will be used
to acquire property outside the Commonwealth of Pennsylvania.
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The Pennsylvania Securities Act specifically states in § 3, 70 P. S
§ 33:

“(a) Unless registered hereunder, no dealer shall sell any
security in this State * * *”

Section 2 (f), 70 P. S. § 32, defines dealer in part as follows:

“(f) * * * The term ‘dealer’ also includes any person other
than a salesman who engages in this State, either for all or
part of his time, directly or through an officer, director, em-
ploye, or agent (such officer, director, employe or agent not
being registered hereunder as a dealer) in selling securities
issued by such person.”

However § 2 (f) exempts persons engaging in certain transactions
from the definition, one of these is as follows:

“(8) Sales wherein the issuer, a company organized under
the laws of this State or a company organized under other
laws which has at least one-half of its paid-in capital invested,
employed or used in this State, disposes of its own securities
in good faith and not for the purpose of avoiding the pro-
visions of this act for the sole account of the issuer, without
any commission or fee and at a total expense of not more than
three percentum of the proceeds realized thereon, and where
no part of the issue is used, directly or indirectly, in pay-
ment for patents, services, good will, or for property located
outside of this State.”

The purpose of the Pennsylvania Securities Act is to protect the
investing public. Commonwealth v. Harrison, 137 Pa. Super. 279,
8 A. 2d 733 (1939); Commonwealth v. Summons, 157 Pa. Super. 95,
41 A. 2d 697 (1944). Registration is required of all corporations deal-
ing in securities, with specific exemptions in certain cases. The purpose
of registration is to assist in the protection of the investing publiec.
A corporation once exempted from registration of a particular issue
of stock is not restricted to a period of the year or any other period
of time in which to dispose of the stock. An exemption entitles the
corporation to sell the stock for which it has received an exemption
over any period of time and with any changing conditions in the
corporation without additional review by the Pennsylvania Securities
Commission.

Exemptions may not be granted for the sale of any security not
specifically exempted in the Securities Act. In granting an exemption,
therefore, the Commission must endeavor to carry out the intent and
purpose of the Act.
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The exemption under § 2 (f) (8) is given to a corporation which
desires to dispose of its stock for its sole account as the issuing
corporation. In order to obtain this exemption the corporation must
sell the stock without expending more than three percentum of the
proceeds for expenses and must use no part of the issue directly or
indirectly in payment for patents, services, good will or for property
located outside of the Commonwealth. There is no question that a
corporation desiring to use its stock certificates or any portion thereof
in payment for the above enumerated items must register as a dealer.
The question, therefore, is whether or not the corporation, without
registering, may sell the stock for its sole acecount and with the proceeds
purchase patents, services, good will or property located outside of
the Commonwealth.

Restricting the meaning of the phrase “no part of the issue is
used, directly or indirectly in payment ete.” as used in this ex-
emption to apply only to stock certificates would permit a company
that desires to acquire a patent, services, good will or property located
outside of the Commonwealth to sell the stock certificates to the gen-
eral public for cash without registration, and then use the cash to
purchase those items which the exemption states can not be bought
directly or indirectly with any part of the issue. The Superior Court
in Commonwealth v. Yaste, 166 Pa. Super. 275, 70 A. 2d 685 (1950),
stated at page 278:

“# * ¥ The Pennsylvaina Securities Act is remedial legis-
lation. Its primary purpose is to protect the investing public.
* * * And the clear intent of the Act is not to be defeated by
a too literal reading of words without regard to their context
and the evils which the Act clearly was designed to cor-
rect‘ * ¥ ¥

A use of the cash obtained from the sale of the stock certificates,
i.e., the proceeds to purchase any of the four items, would be an in-
direct use of the issue to acquire that which the company could not
directly pay for with certificates.

The public could be injured if stock certificates were given for a
patent, service, good will or property outside of the Commonwealth;
however, at least as much injury could result if money derived from
the sale of certificates were paid for the patent, service, good will or
property outside of the Commonwealth. Both practices could be
equally harmless or equally injurious to the investing public.

It is therefore, our opinion and you are hereby advised that § 2 (f)
(8) of the Pennsylvania Securities Act, the Act of June 24, 1939, P. L.
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748, as reenacted by the Act of July 10, 1941, P. L. 317, 70 P. S. § 32,
does not permit a company to secure an exemption from registration
as a dealer in the sale of its securities, if either the stock certificates
or the proceeds of the sale of the stock certificates are to be used to
acquire patents, services, good will or property located outside of the
Commonwealth of Pennsylvania.

Very truly yours,
DEPARTMENT OF JUSTICE,

Freberic G. ANTOUN,
Deputy Attorney General.

TroMas D. McBRIDE,
Attorney General.

OFFICIAL OPINION No. 74

Appropriations—Water drainage from anthracite coal formations—Use of funds
for engineering work to prepare surface projects—Matching Federal grants.

Moneys appropriated for supervising and administering the program of con-
trolling and draining water from anthracite coal formations including funds
derived from a matching Federal grant may be used for the engineering work
necessary to prepare surface projects.

Harrisburg, Pa., March 11, 1958.

Honorable Joseph T. Kennedy, Secretary of Mines and Mineral In-
dustries, Harrisburg, Pennsylvania.

Sir:  You have requested an interpretation of the Act of July 7,
1955, P. L. 258, 52 P. S. §§ 682 to 685, and of Appropriation Act
No. 95-A, approved July 19, 1957. These acts deal with water drainage
from anthracite mines. Specifically, you ask whether the moneys
provided for in both acts may be used for the engineering work neces-

sary to prepare surface projects provided for by the Act of July 7,
19551,

*Bee Official Opinion No. 45, 1957 Op. Atty. Gen. 184, which under similar
circumstances holds that “* * * affected counties may properly contribute moneys
in their county liquid fuels tax funds for the preparation of the Philadelphia-
Camden Metropolitan Area Transportation Study.”
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You have defined and described engineering work as follows:

“In order to prepare a surface project for presentation, it is
necessary to conduct a study on location, make an accurate
survey of the existing surface, calculate the survey data, plot
it on the drafting table, and determine from this record the
specific location and details of the project.

“A combination of field and drafting room work is then
necessary to obtain accurate plans, profiles and cross-sections
for the preparation of specifications and for the control of the
actual work of installation. A complete set of invitations to
bid, bid proposal forms, specifications and contract must be
prepared for approval of the State Department of Justice
and to accompany the project proposal to the pertinent Fed-
eral Agency for consideration.

“All of the above work requires the use of employees skilled
in surveying, drafting and engineering. It is to provide for
the engaging of such employees for the purpose described
above that your consideration was requested.”

With this in mind, we may examine the legislation pronouncements
involved.

The appropriation act reads as follows:

“Supervising and administering the program of controlling
and draining water from anthracite coal formations in accord-
ance with the provisions of the act of July 7 1955 (P L
2753 150,000

Section 4 of the 1955 Act, 52 P. S. § 685, reads as follows:

“The sum of eight million five hundred thousand dollars
($8,500,000), or as much thereof as is necessary, is appro-
priated to the Department of Mines to match Federal moneys
made available for the control and drainage of water from
anthracite coal formations in this Commonwealth and to
carry out the purposes of this act.”

That the moneys of the appropriation act may be used for the
purposes contemplated is clear; the engineering work is indispensable
to the supervision and administration of the project. The term “ad-
ministering” has been defined as and is synonymous with “conducting”
and “executing”,

Turning to the question whether the appropriation in the 1955 Act
may be expended for the purposes indicated, it is necessary to con-
sider not only the words of the act but the relationship of that act

2 Webster’s New International Dictionary, 2nd Edition, 1950.
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to the appropriation act. It appears that the sums required for en-
gineering work far exceed $150,000, and that the purpose of the
additional appropriation was to leave as much of the $8,500,000 as
possible to be available for matching Federal funds. However, in the
absence of any other means of ascertaining the legislative intent, the
meaning of the act must be drawn from the words as enacted.

Section 4 of the act, supra, provides for the use of moneys to match
Federal moneys “* * * and to carry out the purposes of this act.”
The ultimate purposes of the act are spelled out in § 2, 52 P. S.
§ 683, as follows:

“In such event the Department of Mines shall construct
ditches, flumes, backfill stripping pits and cropfalls, and im-
prove stream beds for the purpose of preventing the flow of
surface water into mines, and shall purchase the necessary
materials for the same, and also shall purchase and install
pumps, pipes, machinery, equipment and materials for the
purpose of pumping water from abandoned mines: Provided,
however, That the Commonwealth shall not bear any op-
erating and maintenance costs whatsoever and shall not bear
the installation costs of any underground facilities.”

Engineering fees are not specifically included in the purposes
enumerated; but in order to fulfill the goals listed, preparatory en-
gineering work must be accomplished. Furthermore, the act in § 2
prohibits expenditures only for operating and maintaining projects
and for installation for underground facilities. Since the act thus
prohibits certain expenditures, none of which is the use of moneys
for engineering purposes, and authorizes expenditures for carrying out
the purposes of the act, it can be concluded that engineering costs may
be paid from the $8,500,000, as are necessary to carry out the purposes
of the act.

One final matter requires clarification:

Section 1 of the Act of 1955, 52 P. S. § 682, provides:

“In the event that the Congress of the United States enacts
legislation making available Federal moneys on a matching
basis for the control and drainage of water from anthracite
coal formations, the Commonwealth accepts the grant of Fed-
eral aid thereunder subject to the terms and conditions of the
grant.”

Since the Act of 1955 refers to the Federal moneys and makes the
use of Commonwealth funds conditional upon compliance with the
terms of the Federal grant, it is necessary to review the Federal legis-
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lation®. We find nothing in such act limiting the use of the moneys
appropriated except that the sums involved may not be used for
operating and maintaining projects constructed pursuant to the legis-
lation. Therefore, the views expressed, supra, similarly apply. There
being certain prohibitions, not including a prohibition of use for en-
gineering purposes, the moneys may be used for such purposes.

We are of the opinion, and you are accordingly advised, that you
may use both sources of funds for engineering purposes as are required.

Very truly yours,

DEPARTMENT OF JUSTICE,

Lron EHRLICH,
Deputy Attorney General.

TroMas D. McBrE,
Attorney General.

OFFICIAL OPINION No. 75

Contracts—Validity—Variance in terms—Planting trees other than location
specified—Exercise of discretion preventing default by Commonwealth—Bitumi-
nous Coal Open Pit Mining Conservation Act, the Act of May 81, 1946, P. L.
1198. '

A contract awarded for the planting of trees under the provisions of the
Bituminous Coal Open Pit Mining Conservation Act, the Act of May 31, 1945,
P. L. 1198, was not voided because owners of some of the areas specified in the
contract refused to have the work done on their land and the silviculturist
selected other land, of like character and quality, which would have been the
subject of future contracts for tree planting. The silviculturist of the Depart-
ment of Mines and Mineral Industries acted in the exercise of discretion in
order to prevent the Commonwealth from being in default.

Harrisburg, Pa., March 11, 1958.

Honorable Joseph T. Kennedy, Secretary of Mines and Mineral In-
dustries, Harrisburg, Pennsylvania.

Sir: You have requested an opinion concerning a variation by officials
of your department of the terms of a contract awarded for planting
of trees under the provisions of the Bituminous Coal Open Pit Mining
Conservation Act, the Act of May 31, 1945, P. L. 1198, 52 P. S

*69 Stat. 352 (1955), 30 U. 8. C. §§ 571, 576 (Supp. III, 1956).
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§§ 1396.1 to 1396.20. As presented by you, the circumstances creating
this problem are these. A contract was duly advertised and awarded
for the planting of trees on 625 specified acres in the bituminous region.
Because owners of some of the areas specified in the contract refused
to have the work done on their land, the silviculturist selected other
land, of like character and quantity, which would have been the
subject of future contracts for tree planting by your department.
The silviculturist had the contractor plant those areas in substitution
of the ones no longer available for planting because of the landowners’
position. The contract involved had no cancellation provisions. It
appears that the Commonwealth was bound to provide the contractor
with the amount of work under the contract; his bid, his planning,
his arrangement of time, equipment and materials were all predicated
upon doing the work covered by the contract. The Commonwealth
would probably have been subjected to penalties were there default
on its part. It, therefore, seems that the official acted in the exercise
of his discretion in an effort to prevent the Commonwealth from being
in default. There is no information before this department or any
intimation that the diseretion was exercised improperly. I understand
from your department that the contractor did no less work than
contracted for, that he did work of the same character called for on
the original sites, that the lands involved were premises for which
the Commonwealth would have had planting obligations in the future,
that the Commonwealth had actually backfilled the original sites and
the substitute areas pursuant to the provisions of the act, that the
contractor did not benefit from the changes made, and that there was
no discrimination against any bidders or any parties.

It appears that your department has been able to have fulfilled the
terms of the contract as nearly as awarded as possible.

In view of the foregoing, you are advised and the Auditor General
is similarly advised that under the specific circumstances described
herein the action of the official of your department was proper and
the work done by the contractor may be considered in fulfillment of
the contract awarded.

Very truly yours,
DEPARTMENT OF JUSTICE,

Lron EHRLICH,
Deputy Attorney General.

TuaoMas D. McBrIDE,
Attorney General.
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OFFICIAL OPINION No. 76

Pennsylvania State Police—Fire hazard—Inspection of occupied dwellings without
permisston of occupants—Act of April 27, 1927, P. L. 460.

The Pennsylvania State Police may conduct inspections at reasonable hours
of all buildings and premises within the Commonwealth where there is a reason-
able cause to believe that a fire menace exists, without first obtaining permission
of the occupants in order to enforce the provisions of the Act of April 27, 1927,
P. L. 450.

Harrisburg, Pa., March 17, 1958.

Honorable E. J. Henry, Commissioner, Pennsylvania State Police,
Harrisburg, Pennsylvania.

Sir:  You have requested an opinion as to the interpretation of the
Act of April 27, 1927, P. L. 450, 35 P. S. §§ 1181 to 1194, as it relates
to the authority of the Fire Marshal of the Pennsylvania State Police
in enforcing the provisions of the act. In particular, you request an
opinion as to whether the Bureau of Fire Protection can legally exer-
cise jurisdiction over occupied dwellings owned by the occupant or by
any other individual which may be a fire menace or hazard to
the occupants thereof or to adjacent property located within seventy-
five feet of such menace or hazard and whether the Fire Marshal or
other members of the Pennsylvania State Police Force can legally
inspect such occupied dwellings without permission of the occupants.

Preliminarily, it must be noted that the Constitutions of both the
United States and the Commonwealth of Pennsylvania guarantee
freedom from “unreasonable searches and seizures”.

Article I, Section 8, of the Pennsylvania Constitution provides:

“The people shall be secure in their persons, houses, papers
and possessions from unreasonable searches and seizures,
and no warrant to search any place or to seize any person or
things shall issue without describing them as nearly as may
be, nor without probable cause, supported by oath or affirma-
tion subscribed to by the affiant.”

The Fourth Amendment to the United States Constitution guar-
antees similar protections through the operation of the Fourteenth
Amendment.
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Statutory authority giving the Pennsylvania State Police Force
the right to inspect buildings and order the removal of dangerous con-
ditions is found in §§ 38 (a) and 4 of the Act of April 27, 1927, supra.

Section 3 (a), 35 P. S. § 1183 (a) provides:

“The Pennsylvania State Police, or its assistants, upon the
complaint of any person, or whenever it or they shall deem
it necessary, shall inspect the buildings and premises within
their jurisdiction. Whenever any of the said officers shall find
any buildings or structures which, for want of repairs or by
reason of age or dilapidated condition or accumulation of
waste, rubbish, debris, explosive or inflammable substance in
any buildings or on premises, constituting a fire menace or
hazard, or for any other cause, making it especially liable
to fire, and endangering property, and so situated as to en-
danger other property, it or they shall order the same to be
removed or remedied, if the same is reasonably practicable,
thereby lessening the danger of fire. Whenever such officer
shall find, in any building, combustible or explosive matter,
or inflammable conditions, which are in violation of any law
or ordinance applicable thereto, or are dangerous to the safety
of such buildings, thereby endangering other property, it or
they shall order the same to be removed or remedied, and such
order shall contain a notice that an appeal therefrom may
be taken, and shall forthwith be complied with by the owner
or occupant of such premises or buildings.”

Section 4, 35 P. 8. § 1184, provides in part:

“The Pennsylvania State Police or its assistants may, at all
reasonable hours, enter any building or premises within its
or their jurisdiction for the purpose of making an inspection,
which, under the provisions of this act, it or they may deem
necessary to be made.”

Subject to the constitutional prohibition against unreasonable
searches and seizures, hereinafter discussed, the above quoted sections
authorize the Pennsylvania State Police to inspect at reasonable hours
all buildings and premises located within the Commonwealth upon
complaint of any person or whenever it shall deem 1t necessary,
Whenever conditions exist which create a danger of fire, the Pennsyl-
vania State Police are authorized to order the same to be removed or
remedied, if reasonably practicable. The section in no way limits the
investigative jurisdiction of the Pennsylvania State Police, the Fire
Marshal or the Bureau of Fire Protection to situations wherein the
permission of occupants to make an inspection be first obtained.



OPINIONS OF THE ATTORNEY GENERAL 1

The act in question is an exercise of the police power of the Com-
monwealth for the protection of the health, safety and property of
the citizens thereof. In Commonwealth v. Pennsylvania Canal Co.,
66 Pa. 41 (1870), the Supreme Court of Pennsylvania referred to the
police power as “nothing more than the authority to compel all owners
of property so to use it as not to injure others”. An exercise of the
police power is valid when it is reasonable and there exists a reason-
able connection with the public welfare: Commonwealth v. Wormser,
260 Pa. 44, 103 Atl. 500 (1918). The Act of 1927, supra, seeks to
protect the citizens of the Commonwealth from the maintenance of
fire menaces and hazards which endanger the safety of property
whereon a particular fire menace or hazard is located or of other
property. Clearly, the objective of lessening the danger of fire is
substantially related to the interests of the public health, safety and
welfare. The act, therefore, appears to be a reasonable exercise of
the police power which does not violate the prohibition against un-
reasonable searches and seizures found in Article I, Section 8, of the
Pennsylvania Constitution.

This does not mean that the Act of 1927, supra, gives the Pennsyl-
vania State Police Force a carte blanche to conduct “inspections”.
That is, the State Police Force cannot use this act as a vehicle to
search a dwelling or other building for stolen property or other con-
traband.* The purpose of the act is to prevent a fire menace. So
long as the inspection is confined to the purposes of the act and is
based upon probable cause that conditions exist which constitute the
building or structure a fire menace, the inspection would not violate
the constitutional prohibition. As to what is probable cause, no all-
inclusive definition has ever been formulated by any of the cases:
79 C. J. S. 74b. Whether there is probable cause in any given case
which would warrant an inspection depends upon the existence of
such facts and circumstances as would instill an honest belief in a
reasonable mind that the conditions set forth in the act do exist.
Probable cause must be found to exist before the State Police Force
may act upon the complaint of another person or may itself “deem
the inspection necessary”.

It is, therefore, our opinion and you are accordingly advised that
the Pennsylvania State Police, including the Bureau of Fire Protection,
under the specific conditions above set forth, has the power to inspect
all buildings or premises located within the Commonwealth, without

1A search or inspection for such purposes must be made in accordance with
the provisions of statutes relating thereto.
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first obtaining permission of the occupants thereof, for the purpose
of enforcing the provisions of the Act of April 27, 1927, P. L. 450,
as amended. In those instances where the owner or occupants of the
premises refuse access to an inspecting officer, a search warrant should
be obtained, unless there are circumstances of peculiar emergency
(such as a fire next door) which require the inspection without the
warrant.

Very truly yours,
DEPARTMENT OF JUSTICE,

Frank P. LawLgy, JR.,
Deputy Attorney General.

TaoMmas D. McBriE,
Attorney General.

OFFICIAL OPINION No. 77

Appropriations—Board of Arbitration of Claims—Payment of expenses as they
incur—Disposition of case—Establishing a limited revolving fund.

An appropriation of the Board of Arbitration of Claims may be used to
reimburse the expenses of the members of the Board as they incur the expenses
instead of awaiting the disposition of the particular case in which the expenses
were incwrred and a limited revolving fund may be established for this purpose.

Harrisburg, Pa., March 17, 1958.

Honorable Charles C. Smith, Auditor General, Harrisburg, Pennsyl-
vania.

Sir:  You have asked if, in the future, your department may utilize
the biennial appropriation of the Board of Arbitration of Claims for
the purpose of reimbursing the expenses' of the members of the
Board on a basis contemporaneous with the incurring of the expense.

You have indicated that under the present practice the members
of the Board, in some cases, have waited for periods in excess of a
year before being reimbursed for their expenses. This situation de-

* Here, the term “expenses” does not include the per diem fee of fifty dollars
for each member.
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velops from permitting the expenses which are assessable costs to
accumulate until cases are completed, at which time a lump sum
which includes expenses due each member is obtained from the party
obliged by the terms of the Board’s order to pay costs.

You have indicated that if our answer is in the affirmative, a “re-
volving fund” would be established as the accounting system for
controlling the level of the fund. We understand a revolving fund
to be one whereby the costs realized from completed cases would be
added to the original money fund, and the costs currently incurred
by the members would be subtracted from it. In this way, the inflow
of money would tend somewhat to balance off the money flowing out.
This fund would be discontinued when its level dropped to a sum
equal to fifty percent of the appropriation® and, in any event, no
later than within six months of the end of the biennium.

The Board of Arbitration of Claims was created in the Department
of the Auditor General by the Act of May 20, 1937, P. L. 728, as
amended, § 1 et seq., 72 P. 8. § 4651-1, to hear and determine contract
claims involving the Commonwealth. By the terms of the act, the
Board is composed of three members and a secretary, the latter
having general charge of the management of the Board office. Each
member of the Board is compensated $50.00 per eight-hour day and
recelves his expenses while engaged in his official duties. The com-
pensation and expenses are assessed as costs of specific proceedings
to be paid by the parties as the Board directs.

The General Appropriation Act of 1957, approved July 19, 1957,
Act No. 95-A, earmarked $18,500

“to the Department of the Auditor General * * * [for]
administration of the Board of Arbitration of Claims.”

It is not subject to reasonable questioning that, absent additional
facts, the proper administration of the Board would include the pay-
ment of these expenses along with the other operating expenses of
the Board. That being so, the biennial appropriation may be used
for the purpose stated if your department has the authority to reim-
burse these expenses.

Section 2 of the act creating the Board provides that the Board and
its employees are subject to the Act of April 9, 1929, P. L. 177, § 216,
71 P. 8. § 76, known as “The Administrative Code of 1929”, which
provides:

27t would be reactivated when its level rose above fifty percent.
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“# * * the members of departmental administrative bodies,
boards and commissions, * * * and all persons employed under
the provisions of this act, shall be entitled to receive their
traveling and other necessary expenses, actually in_cqr.red in
the performance of their public duties, upon requisition of
the head of the appropriate administrative department, or of
the appropriate administrative board or commission; but in
the case of departmental administrative boards and commis-
sions, such requisitions shall be subject to the approval of
the departments with which such boards or commissions are
respectively connected.” (Emphasis supplied)

The Board of Arbitration of Claims is covered by the language of this
section.®

This act expressly authorizes your department to reimburse the
Board members for traveling and other necessary expenses* actually
incurred in the performance of their public duties; and for the reasons
previously stated, in so doing the biennial appropriation legally may
be used for that purpose.

The “revolving fund” suggested appears to be well-suited for the
special circumstances here present. Its use should be subject to the
caveat that in no event should the balance be reduced beyond a point
where there are not sufficient funds to pay the salary of the Board
Secretary, which is apparently the major fixed charge payable from
it. In the event a surplus balance remains at the end of the biennium,
it is anticipated it would lapse into the General Fund and not be
carried over to the next biennium.

We call your attention to Informal Opinion No. 1468, directed to
The Honorable Weldon B. Heyburn, then Auditor General, by letter
dated February 9, 1951, and since modified by the Act of July 19,
1951, P. L. 1079, § 1, 72 P. 8. § 4651-1, which states, inter alia, that
expenses incurred by members of the Board must be approved by the
Auditor General before the member is entitled to reimbursement there-
for and that the Board, in making expenditures for compensation, is
subject and responsible to the Auditor General.

®Section 1 of the Act of 1937, supra, reads in part: “* * * there is hereby created
a departmental administrative board in the Department of the Auditor General,
known as the Board of Arbitration of Claim * * #*7.

‘In this context, “other necessary expenses” would be limited to expenses
authorized by the Act of May 20, 1937, supra. Section 1 states: ‘* * * [each
member shall be entitled to expenses] while in the performance of his official
duties, said expenses to include mileage at the rate of five cents per mile for
each mile actually traveled from the residence of each member to the place of
hearing and return, together with subsistence at the rate of fifteen dollars per
day while at the place of hearing.”
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It is our opinion, therefore, and you are advised, that your depart-
ment may utilize the biennial appropriation to the Department of
the Auditor General for the administration of the Board of Arbitration
of Claims in order to establish a limited revolving fund for the purpose
of reimbursing, with reasonable contemporaneousness with the event,
actually incurred expenses of the members of the Board, which ex-
penses will not include the per diem fee of fifty dollars for each
member.

Very truly yours,
DEPARTMENT OF JUSTICE,

MicHAEL J. STACE, JR.,
Deputy Attorney General.

Taomas D. McBgripg,
Attorney General.

OFFICIAL OPINION No. 78

Education—School districts—Right to establish summer sessions for children of
magratory workers—Cost of instruction—Reimbursement for transportation—
Public School Code of 1949.

1. A summer school may not be established for the purpose of providing
education for the children of migratory workers during the summer months;
however, under § 502 of the Public School Code of 1949, the Act of March 10,
1949, P. L. 30, a school district may establish a summer school and the opportunity
to attend must be afforded to all entitled thereto including children of migra-
tory workers.

2. Under § 1327 of the Public School Code of 1949, the cost of instruction
for the education of children of migratory workers must be borne by the school
district alone and is not reimbursable by the State.

3. Since children of migratory workers are nonresidents and since § 2541
of the Public School Code of 1949, which provides for reimbursement to the
school districts for pupil transportation, does not contain any specific provision
for reimbursement for transportation of nonresident pupils, the school district
cannot receive any reimbursement from the Commonwealth for providing trans-
portation for migratory children going to summer school.

Harrisburg, Pa., March 17, 1958.

Honorable Charles H. Boehm, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.
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Sir:  You request advice on the following questions relative to the
education of children of migratory workers during the summer months:

1. May a school district provide education for the children of
migratory workers during the summer months?

2. May the cost of instruction for these children be included when
determining the current instructional expense of the school district
for any one school year?

3. If the school district provides transportation for these children,
may the Commonwealth reimburse the school district for such trans-
portation in the same manner in which it reimburses for the trans-
portation of school children during the regular school year?

1. There is no legal justification that will permit a school district
to allow the use of a school plant and facilities for a special summer
session by one class of people. This makes for discrimination because
it provides a special schooling privilege. Where a school board is
financially able to provide for a summer school it should be open to
everyone entitled to go to school. Admission to summer school must
be predicated on the same provisions of law applicable to admission
of pupils to the regular school term,

The school district may provide summer education for all children
including those of migratory workers. Section 1326 of the Public
School Code of 1949, Act of March 10, 1949, P. L. 30,24 P. S. § 13-1326,
provides, in part, as follows:

“The term ‘migratory child,” wherever used in this subdi-
vision of this article, shall include any child domiciled tem-
porarily in any school district for the purpose of seasonal
employment, but not acquiring residence therein, and any
child accompanying his parent or guardian who is so domi-
ciled.”

In brief, a migratory child is a nonresident. Although a “migratory
child” is classified as a nonresident, § 1316 of the Public School Code
of 1949, 24 P. S. § 13-1316, provides that a board of school directors
may permit nonresident children to attend its public schools.

The power to establish summer schools has been vested in the
school directors by virtue of § 502 of the Public School Code of 1949,
as amended, 24 P. S. § 5-502, which provides:

“In addition to the elementary public schools, the board of
school directors in any school district may establish, equip,
furnish, and maintain the following additional schools or
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departments for the education and recreation of persons re-
siding in said district, and for the proper operation of its
schools, namely ;—

* * * #* * * *

“Such other schools or educational departments as the direc-
tors, in their wisdom, may see proper to establish.” (Emphasis
supplied)

Thus, a summer school can be established if the school directors
in their wisdom deem it appropriate in order to maintain the proper
operation of its schools.

Section 1327 of the Public School Code of 1949 requires the com-
pulsory attendance of migratory children during the regular school
term. Since the migratory child is usually educationally behind the
resident child and must attend during the regular term, it would seem
that the operation of a summer school which children of migratory
workers could.attend to bring them up to the level of education of
the same age group would be within the meaning of the phrase “for
the proper operation of its schools” expressed in § 502, supra, giving
authority for establishment of other schools.

The school distriet can use its tax money to support such schools.
Since this type of school comes under the provisions of § 502, supra,
funds for its operation can be secured under § 507, 24 P. 8. § 5-507,
which provides:

“In order to establish, enlarge, equip, furnish, operate, and
maintain any schools or departments herein provided, or to
pay any school indebtedness which any school district is re-
quired to pay, or to pay any indebtedness that may at any
time hereafter be created by any school district, or to enable
it to carry out any provisions of this act, the board of school
directors in each school district is hereby vested with all the
necessary authority and power annually to levy and collect,
in the manner herein provided, the necessary taxes required,
in addition to the annual State appropriation, and shall have,
and be vested with, all necessary power and authority to
comply with and carry out any or all of the provisions of this
act.”

Therefore, a summer school can be established and financed by the
school district if the school directors deem it proper for the operation
of the district’s school system. A summer school may be attended by
migratory children.
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2. The cost of such instruction must be borne by a school district
subject to the provisions of § 1327, supra, and is not reimbursable
by the State. Section 1327, 24 P. S. § 13-1327, which defines com-
pulsory school attendance states in part as follows:

“x * * Guch child or children shall attend such school con-
tinuously through the entire term, during which the public
elementary schools in their respective districts shall be in
session, or in cases of migratory children during the time the
schools are in sesslon in the districts in which such children
are temporarily domiciled. The financial responsibility for
the education of such migratory children shall remain with
the school district in which such migratory children are tem-
porarily domiciled. * * *” (Emphasis supplied)

If the financial burden is imposed on the school district when the
migratory children are in compulsory attendance, it is a logical and
necessary extension that the district should bear the cost when they
voluntarily establish summer schools of this nature.

Further, § 2502 of the Public School Code of 1949, as amended, 24
P. S. § 25-2502, which provides for reimbursement by the Common-
wealth to the school districts bases its payment by the average daily
membership of pupils, and § 2501, as amended, 24 P. S. § 25-2501
defines pupils as those who are residents of the school district, there-
fore, migratory children being nonresidents do not qualify as pupils
the district can be reimbursed for.

Nor do these summer schools fulfill the definition of reimbursable
extension education. The establishment of extension schools author-
ized under § 1902, 24 P. 8. § 19-1902, is restricted to residents, and
provides in part as follows:

“The board of school directors of any school district may
and upon written application, signed by fifteen or more resi-
dents of such district * * * shall provide free extension educa-
tion for said applicants * * *” (Emphasis supplied)

Therefore, the cost of instruction for these migratory children must
remain with the school district and is not reimbursable by the State.

3. The school district is only authorized to provide free transpor-
tation to resident pupils. Section 1361, 24 P. S. § 13-1361 provides:

‘“The board of school directors in any school district may,
out of the funds of the district, provide for the free trans-
portation of any resident pupil to and from the public schools
and to and from any points in the Commonwealth in order to
provide tours for any purpose connected with the educational
pursuits of the pupils. They shall provide such transportation
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whenever so required by any of the provisions of this act or
of any other act of Assembly.”

By definition in § 1326, supra, a migratory child is a nonresident,
and, therefore, is not entitled to free transportation to attend such
summer school.

Further, § 2541 of the Public School Code of 1949, as amended, 24
P. S. § 25-2541, which provides for reimbursement to the school dis-
tricts for pupil transportation does not contain any specific provision
for reimbursement for transportation of nonresident pupils. To the
contrary its provisions generally deal with transportation of “pupils
residing within any part of the district” and similar expressions re-
quiring residence before reimbursement can be made.

Therefore, the school district cannot receive any reimbursement
from the Commonwealth for providing transportation for migratory
children going to summer school.

We are of the opinion, and you are accordingly advised, that when
a summer session in a public school has been established the op-
portunity to attend must be afforded to all persons entitled to attend;
that under the foregoing provisions a school district may provide
education for children of migratory workers during the summer months;
that the cost of instruction for the education of children of migratory
workers must be borne by the school district alone and is not re-
imbursable by the State; and that the Commonwealth eannot reim-
burse the school district for providing transportation for the children
of migratory workers going to summer school.

Very truly yours,

DEPARTMENT OF JUSTICE,
Ermer T. BoLia,

Deputy Attorney General.

TroMAs D. McBriDE,
Attorney General.

OFFICIAL OPINION No. 79

Pennsylvania State Oral School for the Deaf at Scranton—Class for mentally
retarded deaf children—Enrollment of children handicapped in other ways—
Nonresidents—Lapsing school funds—Public School Code of 1949.
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1. The Department of Public Instruction may organize and operate a class
at the Pennsylvania State Oral School for the Deaf at Scranton for mentally
retarded deaf children, provided that the board of trustees at the school concurs
in such a plan, and may maintain such class as a day-care center under § 1372 (5)
of the Public School Code of 1949, the Act of March 10, 1949, P. L. 30, as
amended by the Act of March 29, 1956, P. L. (1955) 1356.

2. Classes for handicapped children other than deaf children may be organized
and operated at the school providing the school’s facilities are not fully utilized
by the enrollment of deaf children.

3. Nonresident children whose maintenance and instruction will be paid by
the sending state or parents, may be enrolled, if the facilities of the school are
not fully utilized by enrollment of resident deaf children.

4. The Department of Public Instruction may not use any excess of funds
which are allocated for the use of the State Oral School, such excess properly
lapsing into the General Fund.

Harrisburg, Pa., March 17, 1958.

Honorable Charles H. Boehm, Superintendent of Public Instruction,
Harrisburg, Pennsylvania.

Sir:  You have requested our advice on several matters concerning
the Pennsylvania State Oral School for the Deaf at Scranton. These
matters are set forth below and will be treated separately in this
opinion.

I. You state that there are a sufficient number of mentally retarded
deaf children presently enrolled at the School to warrant the estab-
lishment of a special class for them but that the School’s budget is
inadequate to permit the hiring of an extra teacher to run the class.
You ask if the Department of Public Instruetion may organize and
operate such a class under the provisions of the “Public School Code
of 1949”7, Act of March 10, 1949, P. L. 30, § 1372 (5), as amended?,
24 P. 8. § 13-1372 (5). You also ask, assuming that such a class may
be organized and operated, if the distriet or county board sending a
pupil to the class could pay for board and lodging in the school in
lieu of transportation thereto and, if so, could the school district re-
ceive state reimbursement therefor.

II. You ask if classes for handicapped children other than deaf
children may be organized and operated at the school, the present
enrollment not utilizing the school’s full capacity.

1 Act of March 29, 1956, P. L. (1955) 1356, § 4.
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III. You ask if it is permissible to enroll out-of-state deaf students
at the school, the costs being borne by the students’ parents or by
the sending states, and, if so, should payments be obtained in advance
or by quarterly billing.

IV. You state that moneys collected from local school districts as
their share of the cost of maintaining children at the school are re-
turned to the General Fund of the Commonwealth. You ask if such
funds, now withheld in accordance with § 1377 of the “Public School
Code of 19497, 24 P. 8. § 13-1377, may be appropriated to the De-
partment of Public Instruction instead of allowing them to lapse
into the General Fund and, if so, what disposition could the depart-
ment make of them.

Before answering each of these questions, we believe a brief review
of the status of the school under Pennsylvania statutes would be
helpful. Prior to 1913, the school received moneys from the Com-
monwealth as a state-aided institution?. By the Act of May 8, 1913,
P. L. 163, provision was made for the transfer of the school to the
Commonwealth for maintenance as a state school and its subsequent
governance by a board of trustees. This independent board of trustees
was abolished by “The Administrative Code” of 19233 and a depart-
mental board created in the Department of Public Instruction by the
same actt. Organization of the departmental board also was governed
by the 1923 Codeb.

Thereafter, these provisions were superseded by those in “The
Administrative Code of 1929"¢ which designated the board of trustees
of the school as a departmental administrative board in the Depart-
ment of Public Instruction,” provided for its organization® and set
forth its powers and duties®. This status has continued till the present
time, and in the General Appropriation Act of the 1957 Session of
the General Assembly'® there was appropriated to the Department
of Public Instruction the sum of $345,000 for the “operation main-
tenance and administration”!! of the school.

2See, e. g., Appropriation Acts—Session of 1911, p. 76.
2 Act of June 7, 1923, P. L. 498, § 2901, 71 P. 8. § 31.
‘Id, § 2,71 P.S. § 2.

®1d, § 435.

% Act of April 9, 1929, P. L. 177, 71 P. 8. §§ 51 to 732.
71d, § 202, 71 P. S. § 62.

®1d, § 401, 71 P. S. § 111.

°1d, § 1311, 71 P. S. § 361.

® Act No. 95-A, approved July 19, 1957.

11d, § 2 (Appropriation Acts, Session of 1957, p. 80).
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L.

Section 1372 (5) of the Code, supra, provides for the establishment
and operation by the Department of Public Instruction of classes and
schools for handicapped children where the local school authorities

have not provided them.

The heading of that section reads as follows: “Day-Care Training
Centers Classes and Schools for the Proper Education and Training
of Handicapped Children.” Thus, it appears that the provisions of
§ 1372 (5) contemplate only the maintenance of day-care classes'?
and not an addition to existing boarding facilities. However, nothing
precludes the department from establishing such classes at the school
and accepting mentally retarded deaf children as students therein
provided the board of trustees of the school approves such an arrange-
ment®® Such classes could not be limited to children already enrolled
at the school; they would have to be open both to enrolled and unen-
rolled children.

Since the effect of this procedure would be to establish a day-care
training class using the physical facilities of the school, all of the
provisions of the Code relating to finances of such a class must be
adhered to. Tuition must be paid!* and transportation may be fur-
nished!® by the school district in which the child attending the class
resides. Moreover, the Code specifically deals with payments and
reimbursements for board and lodging in lieu of transportation. Such
may be furnished by the school district or county board where
transportation provision is not feasible!®, and the Commonwealth must
reimburse the district or county board thereforl?,

To sum up, the Department of Public Instruction may maintain a
day-care class for mentally retarded deaf children using the physical
facilities of the Pennsylvania State Oral School for the Deaf, pro-
vided the board of trustees of the school approves the arrangement.
Such a class, however, cannot be limited to pupils presently enrolled
at the school, but must be open to all similarly handicapped children.
The class must be operated and financed in accordance with § 1372 (5)

See “Statutory Construction Act,” Act of May 28, 1937, P. L. 1019, § 54,
46 P. S. § 554.

#4The Administrative Code of 1929,” note 6, supra, § 1311, 71 P. S. § 361.

*“Public School Code of 1949,” Act of March 19, 1949, P. L. 30, § 1372 (5),
as amended, 24 P. 8. § 13-1372 (5).

®7d, § 1374, 24 P. 8. § 13-1374.

1 Ibid.

w1d, § 2542, 24 P. S. § 25-2542,
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of the “Public School Code of 1949’18 and the appropriation to the
department for such classes may be used. Finally, the school districts
may pay for and be reimbursed for board and lodging in lieu of trans-
portation; but if such board and lodging is to be at the school itself,
the board of trustees must approve whatever arrangement is made.

II.

Since 1913 the school has been operated as a state-owne