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OPINION NO. 77 

Teachers' salaries--Proper method of oaloolating proportion to be paid by the 
State-..4.ot of May 18, 1911, P. L. 309, Seo. 1Z10 . 

Example: The fact that a teacher is receiving a salary less than the amount 
fixed by the School Code cannot change the basis upon which the Commonwealth 
must contribute to such teacher's salary. If she is receiving an amount equal 
to or greater than the' annual or basic minimum prescribed for elementary teachers 
in her district, the State's contributions toward her salary will be sixty per 
centum of that minimum. If she is receiving less than that minimum, the State's 
contribution will be sixty per centum of the actual salary. 

Department of Justice, 

Harrisburg, Pa., January 9, 1933. 

Honorable W. M. Denison, Deputy Superintendent of Public In
struction, Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you as to thi:i proper method of 
calculating the proportion of the salary of a school teacher which is 
to paid by the State where the teacher is receiving less than the basic 
minimum and earned increments prescribed by the School Code. 

In answering your inquiry we shall consider only the question of 
what payments the State must make under the circumstances outlined. 
We are not here concerned with the propriety of the arrangement 
existing between the teacher and the school district under which the 
teacher's salary is so fixed. 

For purposes of illustration and discussion, we shall consider the 
question in terms of the law applicable to an elementary school teacher 
in a school district of the third class which has a true valuation of 
between $50,000 and $100,000 per teacher. The principles involved 
in our determination will be equally applicable to other classes of 
teachers and districts. 

The relevant statutory provisions are all contained in Section 1210 
of the School Code Of May 18, 1911, P. L. 309, as amended. 

Paragraph 6 of the section (24 PS Sec. 1169) prescribes the mini
mum salaries of teachers in districts of the third class as follows : 

''Elementary teachers, and elementary principals who 
devote less than one-half of their time: to supervision and ad
ministration, minimum annual salary one thousand dollars 
($1,000), minimum annual increment one hundred dollars 
($100), minimum number of increments four (4); * * *." 

1 

• 
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Paragraph 19 of the same section ·(24 PS Sec. 1180) requires the 
Commonwealth to contribute to school districts of the third class hav
ing a true valuation of between $50,000 and $100,000 per teacher 
"sixty per centum (60%) of the annual minimum salary prescribed 
herein for elementary teachers in such district:'' 

The same paragraph contains the following proviso : 

'' "~ '1:' * * Provided, That where any member of the teaching 
or supervising staff receives less salary than the minimum 
salary prescribed by the foregoing salary schedule for the 
class of district in which he is teaching, there shall be paid 
to the district a corresponding per centum of the salary paid 
to such person: * * *.'' 

Your question would arise, for example, in a case where an ele
mentary school teacher, in her fifth year of service in a school district 
of the third class fa receiving a salary of $1100 instead of the $1400 
whic~ she would receive if the schedule above quoted were adhered to. 
In order to cover all possible situations, we shall also consider the 
effect of such a teacher 's receiving only $900, that is, less than the 
basic minimum for elementary teachers in the district. 

We fail to find any ground for using any different basis for the 
State's dontributions in such cases than in any other. Jn our Informal 
Opinion No. 81, dated February 8, 1932 addressed to the State Treas
urer, we ruled that the clear directions of the proviso above quoted 
from Section 1210 of the School Code must be observed, and that the 
Commonwealth is required to contribute to the salaries of teachers 
who are paid less than the minimums fixed by the act, as well as to 
others. In school districts such as we have been discussing, the Legis
lature has directed that the Commonwealth shall contribute toward 
the salary of each teacher an amount equal to sixty per centum 
(60%) of the basic or annual minimum salary prescribed for ele
mentary teachers. If a teacher receives less than this basic minimum 
the Commonwealth is to contribute sixty per centum (60%) of the 
actual salary. Nothing in the law would warrant any administrative 
officer in varying this percentage because the teacher is receiving less 
than the prescribed salary. The Legislature 'has, by the proviso 
referred to, expressly directed contributions at the same rate in such 
cases . . 

Therefore, we conclude, and advise you that the fact that a teacher 
is receiving a salary less than the amount fixed by the School Code 
cannot change the basis upon which the Commor.wealth must con
tribute to such teacher's salary. If she is receiving an amount equal 
to or greater than the annual or basic minimum prescribed for ele· 
mentary teachers in her district, the State 's contributions toward her 

• 
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salary will be sixty per centum (60%) of that minimum. If she is 
receiving less than that minimum, the State's contribution will be 
sixty per centum (60%) of the actual salary . 

.As noted earlier in this opinion, the figures and percentages we 
have used, have been based on the situation which we chose as an 
illustration. For the figures and percentages applicable to other 
classes of teachers and districts reference must be made to the pro
visions of Section 1210 of the School Code covering those classes. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 
Deputy Attorney General. 

OPINION NO. 78 

Banking Institutions-Instituti.ons 1inder supervision of Be<Yretary of Banking
Extent of oontro.,,_Deferred payment plar1r-Time and deniand deposits-Act 
of Maroll!, 8, 1933, P. L. ~. 

All funds deposited in an institution under supervision of the Secretary of 
Banking, after it has availed itself of the provisions of legislation permitting 
postponement of payments to depositors shall be returned to those who have de
posited them, even though the institution close its doors and its affairs be 
liquidated. 

Institutions may operate on the deferred payment plan only on such terms as 
the Secretary of Banking shall impose, and as shall be proper and nocessary in 
carrying out the provisions of the legislation and in protecting the depositors 
of such institution. 

Department of Justice, 

Harrisburg, Pa., April 7, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised regarding various matters aris
ing under the provisions of Act No. 6 of the present session of the 
General Assembly, approved March 8, 1933, permitting institutions 
under your supervision under certain conditions to defer payments to 
depositors. 

1. You first inquire whether, if an institution has availed itself 
of the privileges of the act and at a later date is taken into possession 
by you, deposits made during the time it was operating under the 
act may be mingled with its general assets and liquidated on the same 
J..qsis as deposits received prior to the time it took advantage of the ad. 
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Act No. 6 has two specific purposes. It is intended, first, to enable 
State banks and trust companies to refuse to honor depositors' de
mands for withdrawal without suffering the penalty of being closed 
and liquidated, and, second, to assure persons and corporations mak
ing deposits in such institutions that their money will be segregated 
and made available for payment at any and all times on demand. 

Section 1 of the act gives the Secretary of Banking the power to 
authorize institutions under his supervision to postpone the payment 
of time and demand deposits and 

''To receive new deposits, which shall be segregated from 
deposits previously made and invested in liquid assets as de
fined by the Secretary. All such new deposits shall be avail
able exclusively for the benefit of new depositors until such 
depositors have been paid in full and shall always be with
drawable on demand without restriction.'' 

While not actually stating that "new deposits" are more than 
special funds, the language of the act clearly indicates that they are 
to be treated in a different manner and surrounded by different safe
guards than ordinary deposits. They are more than ordinary deposits 
which could be used by the depository for its own purposes. They 
are to be kept separate and apart from other deposits of the insti
tution. They are to be invested in liquid assets, so that the depositors 
may receive them back at any time on demand. No restrictions on 
withdrawal are to be imposed byi the depository. It cannot treat the 
funds in any manner that might interfere with their prompt return 
to their owners. 'It may make no claim. on them for itself or for any 
other than the owners thereof or their assignees. It may not treat 
such deposits as part of its assets. It may not use them. for its own 
purposes or mingle them. with its own £unds, 

In the event that the business and property of the institution pass 
into your possession, the situation is not altered. There is merely a 
change in the person of the :fiduciary holding such funds. 

If as Secretary of Banking you take possession of an institution 
operating on the deferred payment plan, you could not mingle the 
"new deposits" with the assets of the institution. It would be your 
duty promptly to sell securities in which such funds might be invested 
and to deliver the proceeds thereof, together with uninvested cash, to 
the parties entitled thereto. 

2. Your second inquiry concerns the degree and extent of your 
control over an institution operating on the deferred payment plan 
following your approval of its action in availing itself of the privileges 
of the legislation. 
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Section 2 of the Act of March 8, 1933, provides as follows: 

"In order that any institution may avail itself of the 
privileges herein granted, it shall accept such terms as the 
Secretary of Banking shall. from time to time impose upon 
it.'' 

5 

If an institution under your supervision desires to adopt the plan, 
it should do so by proper action of its directors, if a corporation, and 
by authority of its owners, if a private bank. Upon receipt of evi
dence thereof, you may authorize the institution to defer payments 
on existing deposit accounts, subject to such terms as you may impose. 

All such terms, which you may designate as rules and regulations, 
should be proper and necessary in effecting the purposes of the legis
lation and in protecting the interests of depositors. They should be 
drafted with a view to carrying out the terms of the act and should 
be made effective in a manner conducive to the best interests of the 
depositors of the institution concerned. 

You inquire whether M part of your rules and regulations, you 
may prohibit the granting of new loans. It is clearly within your 
prerogative to do so. Obviously, when an institution is not paying 
its depositors it should not lend its assets to others. 

Furthermore, under the act such rules and regulations ni.ay be 
altered; amended and supplemented by you from time to time. 

Therefore, in summary, you are advised as follows : 

1. All funds deposited in an institution under your supervision 
after it has availed itself of the privileges of legislation permitting 
postponement of payments to depositors shall be returned to those 
who have deposited them, even though the institution close its doors 
and its affairs be liquidated. 

2. InstitutionSI may operate on the deferred payment plan only 
on such terms as you shall impose, and as shall be proper and neces
sary in carrying· out the provisions of the legislation and in protecting 
the depositors of such institution. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 
Deputy Attorney General. 
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OPINION NO. 79 

Farm Products-Municipalities-Ordinances-Licenses. Aots of April 18, 1878, 
P. L, '26, Seo. 5; May 2, 1899, P. L. 184; April 22, 1903; P'. L. ~58; Mayi 4, 
1927, P. L. 519; May 8, 1929, P. L . 1·636; Jun8 23, 1931J, P.. L. 932; June 24, 

1931, P. L. 1206. 

Farmers who sell their own products may ;make such sales in municipalities 
within the Commonwealth without payment of license fee. There may be regu
lation in the manner of delivery, which ordinances would require observance. 

Department of Justice, 

Harrisburg, Pa., April 13, 1933. 

Honorable John A. M'cSparran, Secretary of Agriculture, Harrisburg, 
Pennsylvania. 

Sir: You have informed this department that numerous complaints 
have been made by farmers throughout the Commonwealth that they 
are bsing deprived of the right to sell their products in many of the 
cities and boroughs, because of ordinances which have been passed by 
such municipalities precluding them from making sales therein. You 
inquire whether farmers who sell their own products are required to 
procure a license in order to make such sales. 

You have not furnished us with copies of the ordinances against 
which complaints have been made, or where illegally enforced, to the 
prejudice of the privileges accorded under the law to the farmer who 
sells the products which have been raised on his farm. 

Sales by the farmer are often confused with those by hawkers, ped
dlers, and traveling merchants, who peddle, from house to house, 
goods, wares and merchandise. The ordinances against this class of 
salesmen, who are required to procure licenses, run into the hundred 
throughout the Commonwealth. These regulations are sometimes im
properly used to deter the unwary farmer from exercising his right 
to sell the products which were raised by his own toil upon his own 
soil. 

An ordinance made by a municipal corporation under authority of 
the State to levy and collect taxes upon hawkers and peddlers has been 
held to be a valid exercise of the police power: J. W. Brennan! v. City 
of '1.'ititsville, 153 U. S. 289, 38 L. Ed. 719 (1894). 

But a different condition is presented where a mercantile license 
tax on vendors of or dealers in goods, wares and merchandise is re
quired. This is regulated by the Act of May 2, 1899, P. L. 184., which 
relates to raising revenue by imposing a mercantile license tax on 
such vendors or dealers, and which provides that: 

''Section 1. ·~ * * each retail vend er of or retail dealer in 
goods, wares and merchandise shall pay an annual mercantile 
license tax * * *. 
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''Section 2. And it is provided that all persons who shall 
sell to dealers in or venders of goods, wares and merchandise 
* * * shall be * * * wholesalers; and all other venders of or 
dealers in goods, wares and merchandise shall be retailers, 
and shall pay an annual license tax as provided in this act 
for retailers. '' 

7 

'l'he act was construed by Honorable John P. Elkin, Attorney 
General, in an opinion reported in 9 Pa. Dist. 117 ( 1900), under the 
title "New Mercantile Tax Law." The opinion has been cited with 
approval in our Superior and Supreme Courts. The Attorney General 
there defined ''vendors of'' and ''dealers in goods, wares and mer
chandise.'' He said : 

"Mr. Justice Black, in the case of Norris Bros. v·. Com., 27 
Pa. 494, * * * said: 'A dealer, in the popular, and therefore 
in the statutory sense, is not one who buys to keep or makes to 
sell, but one who buys to sell again. ' * * * 

* * * * * * 
'' * * * Under these decisions, a: farmer who sells his own 

hay or other farm products * * * is not subject to the pay
ment of the tax. He is not a dealer within the meaning of 
the Act, and has no fixed and permanent place of business 
where he buys and sells his goods.'' 

In Commonwealth ·:v. Gardner, 133 Pa. 284 · (1890), it was held 
that the carriage of the surplus products of the farm or garden to a 
market town or from house to house was not peddling. 

In Reading City v. Bitting, 167 Pa. 21 (1895), the defendant was 
a milkman who regularly used a wagon on the streets of the city for 
retailing milk to customers from house to house. A fine was imposed 
for violation of an ordinance. The Supreme Court said: 

'' •» * ~· We do not think the delivery wagon of the baker, 
the butcher, the drygoods dealer, br the milk-man is within 
the purview of this statute.'' 

The general trend of legislation and adjudications seems to place a 
ban upon the licensing of persons making sales of their own farm 
products. 

The Act of April lfi, 1878, P. L. 26, Section 5, provides: 

"* * * That farmers selling their own produce, or occupy
ing a stall or stalls or side-walk, or part thereof, in any of the 
markets of a city of the first class, shall not be subject to 
classification or taxation for mercantile purposes.'' 

The Act of April 22, 1903, P. L. 258, provides: 

"Section 1. * * * after the passage of this act, it shall be 
unlawful for any borough or city of this Commonwealth to 
levy or collect any money or tax, as a license-fee, from any 
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farmer who sells his own products in or about the streets of 
any borough or city of this Commonwealth.'' · 

The Borough Act of May 4, 19'27, P. L. 519, as amended by the Act 
of May 8, 1929, P. L. 1636, provides: 

"Section 2920. Farmers.-It shall be unlawful for any 
borough to levy or collect any license fee from any person 
who sells, in or about the streets of any borough, vegetables 
or animal products raised on his or her own land. '' 

The Act approved June 23, 1931, P. I.J. 932, relating to cities of the 
third class, placing restriction on the general powers to license and 
imposes license fees upon farmers, provides: 

"Section 2610. Farmers.-No city shall levv or collect 
any license fee from any farmer who sells his own produce 
in or about the streets of the city." 

At the same session of the Legislature the Act of June 24, 1931, P. 
L. 1206, was passed concerning townships of the first class, regulating 
licenses and license fees of transient retail merchants, Section 2901 of 
which reads : 

"Nothing contained in this section shall be construed to 
apply to farmers selling their own produce * * *. '' 

Therefore, you are advised that farmers who sell their own products 
may make such sales in municipalities within the Commonwealth with
out payment of license fees. There may be regulation in the manner 
of delivery, which ordinance would require observance. 

Very truly yours, 

DEPARTMENT· OF JUSTICE, 

JAS. W. SHULL, 

Deputy Attorney General. 

OPINION NO. 80 

Edinboro State Teaohers College-Fire loss-Responsibility of painting contracto1 
-Basw of liability. 

Where a contractor has completed his entire contract in every respect, the 
balance due on his contract may be paid to him without deduction for the cost 
of repairs madEJ to a building as the result of fire. 
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Department of Justice, 

Harrisburg, Pa., May 3, 1933. 

9 

Honorable James N. Rule, Superintendent of Public 'Instruction, Har
risburg, Pennsylvania. 

Sir: You have. asked us to advise you whether you may authorize 
payment to J. A. Lanston of Corry, Pennsylvania -Of an unpaid balance 
on a contract made between the .Commonwealth and Mr. Lanston for 
certain painting at Edinboro State Teachers College, under the fol
lowing circumstances : 

Mr. Lanston 's contract required him to do certain painting and the 
necessary burning off of the .old paint before application of new coats. 
The contract contains the following clause: · 

"CONTRACTOR'S LIABILITY 

'' 12. The work in every respect, from the execution of the 
contract bond and during its progress until final acceptance 
shall be under the charge and in care of the Contractor and 
at his risk. He shall properly safeguard against any or all 
injury or damage to the public, to any property, material, or 
thing, except where stipulated otherwise in the specifications 
and shall alone be responsible for any such damage or injury 
from his undertaking of this work to any person or persons 
or thing .cpnnected therewith. He shall indemnify and save 
harmless t,he Commonwealth and all its officers, agents and 
employes, from all suits or actions at law of any kind whatso
ever in connection with this work, and shall if required, show 
evidence of settlement of any such action before :final pay
ment is made by the Commonwealth." 

Reports furnished to us 'by Mr. Lanst~n and by · the presiqent ~f 
the teachers college agree upon the following facts : 

The contractor was engaged in burning old paint from a cornice on 
the outside of one of the buildings at the college when fire started in
side the cornice. The woodwork of the cornice was old and cracked, 
and presumably the flame from the painter's torch entered one of 
these cracks and ignited inflammable particles inside. The fire gained 
some headway before it was discovered. This occurred on a Saturday 
afternoon and the doors of the building were locked. The workmen 
were therefore unable to get into the building promptly and the delay 
gave the fire opportunity to gain further headway. · 

The contractor, realizing the inflammable condition of the woodwork 
on which he was working, had his men working in pairs. Each· pair 
had a pail of water at hand to extinguish any flame that might spre~ 
tO the woodwork from their torch. 
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The fire did considerable damage, which has been repaired by the 
Commonwealth. The contractor completed his contract in every 
respect. The present question is whether the cost of these repairs 
should be charged against the contractor and as a result of such charg
in,g, whether the final payment due to the contractor under his con
tract should be withheld from him. 

In our opinion there is no evidence of negligence on the part of the 
contractor which led to the :fire. In faot it would seem that he was 
taking every possible precaution to avoid damage by :fire in the situ
ation which he realized to be dangerous. 

The question, therefore, is whether the clause of the contract which 
we have quoted above imposed on the contractor liability for this dam
age merely because the damage arose from the prosecution of the work 
under the contract, and without regard to any question of negligence. 
In our opinion, such liability is not imposed. We believe that the in
tention of that clause is to impose on the contractor a duty in cases of 
this kind, to exercise all proper precautions to avoid damage to prop
erty but that it does not impose any absolute liability. The provision 
which declares that the contractor shall alone be responsible for such 
damage or injury from his undertaking of the work, follows immedi
ately after the requirement that he shall properly safeguard against 
injury to property. The two provisions must be read together. And 
in our opinion, such a reading makes it clear that negligence is made 
the only basis o±i liability with respect to damage to property not 
involved in the completion of the contract. 

The provisions which .we have quoted from the contract in this case 
are practically the same as were involved in Commonwealth v. Nelson
Pedley O'onstrnction Co., 303 Pa. 174 (1931), and Commonio'eaUh v. J . 
T. E'(Vans, 304 Pa. 445 (1931), but the nature of the liability here in
volved is different from that involved in the cases just mentioned. 

The Nelson-Pedley and J. T. Evans Cases concerned the obligation 
of contractors to complete the work called for by their particular con
tracts, and in doing so, to restore work already done by them, where 
that work had been damaged by fire. The Supreme Court, in both 
cases held that the contractors were liable to make the restoration and 
to complete their contracts even though it was conceded that the fire 
did not arise from any negligence on the part of the contractors. 

In the present case, however, the contractor did complete his entire 
contract. He is not here claiming extra compensation for any r epaint
ing made necessary by the :fire, which was included within his original 
contract. The present case· is closely analogous to Newport News Ship~ 
building & Drydock Company v. United States, 34 Fed. (2d) 100 
(1929). There the question arose as to the liability of a contractor 
who was making certain repairs on a ship, for damage to the entire 
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ship, caused by fire which started from the contractor's operations. 
Our own Supreme Court in the Nelson-Pea:tey Case at page 185, dis
tinguished the Newport News Case as follows: ''The question which 
arose was as to liability for the loss to the ship itself, entirely aside 
from the work contracted for, and the former was ten times the amount 
of the contractor's bid for the repair work." 

We are not in accord with all of the reasoning of the N e,wport1 News 
Case, but in our opinion, the result there reached was a proper one 
with respect to the liability of the contractor under circumstances in
volving no negligence on his part. 

Therefore, we advise you that the balance due to Mr. Lanston on his 
present contract may be paid to him without deduction for the cost of 
repairs made to the building as a result of the fire in question. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 
Deputy Attorney Gerwral. 

OPINION NO. 81 

Appropriations-Riders in- the General Appropriation Act of 1933-Veto power of 
Governor-Constitutional Law, Art. UI, Secs. 3 and 15; Art. IV, Seo. 16. 

Article IV, Section 16. of the Constitution empowers the Governor to disapprove 
any item or items of any bill making appropriations of money embracing distinct 
items, and provides that the part or parts approved shall be the law and the 
items disapproved shall be void. 

Department of Justice, 

Harrisburg, Pa., June 2, 1933. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised what effect is to be given to the 
so-called riders in the General Appropriation Act passed at the 1933 
session of the Legislature and now before you for approval. 

A typical example of these riders is that which follows the appro
priation for the State-owned medical and surgical hospitals. It is 

as follows: 

"Provided That from the amount hereby appropriated the 
annual salary of any Superintendent of a State Medical and 
Surofoal Hospital shall not exceed four thousand five hun
dred dollars ($4,500) including maintenance the annual sal-
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ary rate of any Roentgenologist Pathologist and Interne shall 
not exceed five thousand dollars ($5,000) including mainte
nance and no other employe shall receive a salary wage or 
other compensation exceeding an annual rate of four thou
sand dollars ($4,000) including maintenance * • ot" 

This proviso is not an appropriation, but an attempt tq limit salaries 
and thus to deprive the Executive Board of: the power now conferred 
upon it by Section 709 of The Administrative Code of 1929 to classify 
State employes and fix their compensation. 

Article III, Section 15 of the Constitution provides that : 

"The general appropriation bill shall embrace nothing ?ut 
appropriations for the ordinary expenses of the executive, 
legislative and judicial departments of the Commonwealth, 
interest on the public debt and for public schools; all other 
appropriations shall be made by separate bills, each embrac
ing but one subject.'' 

Article III, Section 3 of the Constitution exempts the General Ap
propriation Bill from the requirement that: 

"No bill, except general appropriation bills, shall be passed 
containing more than one subject, which shall be clearly ex
pressed in its title." 

'In our opinion the rider we have quoted is unconstitutional as are 
all other attempts in the General Appropriation Bill to fix salaries 
by similar riders. 

Persons affected by salary legmlation are certainly entitled under 
Article III, Section 3 of the Constitution to notice that legislation on 
this subject is pending. 

In addition, whether or not notice had been given in the title, Ar
ticle III, Section 15 of the Constitution expressly prohibits the in
clusion in this bill of anything other than appropriations; and salary 
regulations and limitations are not appropriations. 

Accordingly, we advise you that the salary limitations contained in 
House Bill No. 260 will not be effective, notwithstanding your ap
proval of the bill. 

Article IV, Section 16 of the Constitution empowers the Governor 
to disapprove any item or items of any bill making appropriations of 
money embracing distinct items, and provides that the part or parts 
approved shall be the law, and the items disapproved shall be void. In 
Commonwealth v. Barnett, 199 Pa. 161 (1901), Mr. Justice Mitchell 
construed "part" and "item" as used in this section to be synonym01;1.s 
(page 173). Therefore, if any court should hold the riders in ques
tion to be "appropriations," they are necessarily "items" of the bill 
and as such may be vetoed. 
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For this reason we· advise you that in acting upon the General Ap
propriation Bill you should veto these provisos, if they do not meet 
with your approval. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Attorney General. 

OPINION NO. 82 

Escheats-Informant's fee-Where payable when informant is State employe
Public policy. Aots of May 2, 1889, P. L. 66; May '.1-:L, 1911, P. L. 281; 1929, 
P. L. 343, ~eo. 1304. 

If an informant is an employe of the Commonwealth at the time the informa
tion in escheat is filed, and if his duties have anything whatsoever to do with the 
collection or securing of escheats due the Commonwealth, or with the keeping of 
any records pertaining thereto, payment of the statutory fee would be contrary 
to sound public policy. If, however, the duties of the informant deal entirely 
with other functions of the State government, the mere fact that he is an employe 
cannot deprive him of the statutory fee. 

Department of Justice, 

Harrisburgi, Pa. , June 23, 1933. 

Honorable ;Leon D. Metzger, Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir: You have ru;;ked to be advised whether an informant's fee is 
payable to an employe of the Commonwealth, who files information 
leading to the escheat of the estate of a decedent. You specifically 
refer to the Estate of Eugene Du.montier in which matter, on January 
31, 1907, James C. Deininger, then an employe in the Department of 
State, filed an information in escheat ru;; provided by law. From this 
estate a net balance of one thousand eight hundred ninety dollars 
($1,890) was paid into the State Treasury. Of this amount one quar
ter, or four hundred seventy-two dollars and fifty cents ($472.50) 
would be due to Mr. Deininger if, under the circumstances, he is en
titled to an informant's .fee. 

An informant is defined by Section 1304 of The Fiscal Code of 1929, 
P. J_.i. 343, which restated Section 24 of the Act of May 2, 1889, P . L. 66, 
as amended by th~ Act of May 11, 1911, P . L. 281. This section pro
vides, in part, as follows: 

''Except as hereinafter otherwise provided, any person, . 
who shall nrst inform the Department of Revenue, by writ
ing s~gned by such person in the presence of two subscribing 
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witnesses, that any escheat has occurred by reason of the fact 
that any person has died intestate, without heirs or known 
kindred, a widow, or surviving husband, or by reason of any 
other fact, and who shall procure necessary evidence to sub
stantiate the fact of said escheat, and shall prosecute the 
right of the Commonwealth to the property escheated with 
effect, shall be entitled to one-fourth part of the proceeds of 
all property, real, personal or mixed, that has been decla:r:ed 
escheated to the Commonwealth in pursuance of such m
formation, after deducting therefrom all deots and expenses 
with the payment of which said property is charged, and all 
proper costs and charges incident to the establishing of such 
escheat, and the converting of the escheated property into 
money. * * ·~ '' 

Therefore, unless some statutory prohibition specifically prevents 
the paying of informants' fees to employes of the Commonwealth, or 
unless such practice is contrary to public policy, there would seem to 
be no reason why the mere fact that the person making the informa
tion is employed by the Commonwealth should deprive him of the fee. 
There is no specific enactment on the subject. The question of whether 
or not the practice is contrary to public policy requires soMe discussion. 

The compensation provided for an informer is similar in nature to 
a reward offered for the detection of crime according to the opinion of 
Honorable John C. Bell, Attorney General, to Honorable A. E. Sisson, 
Auditor General, dated June 27, 1911, Attorney General's Reports 
1911-1912, p. 44. The Attorney General, in that opinion, said: 

"The compensation due an informer is analogous to a re
ward offered for the detection of erime or for the recovery of 
property, Commonwealth ex rel. Henry v. Gregg, 1 Dauphin 
County Reporter 203. 

"The offer as set forth in this Act of Assembly, is an. invi
tation to the public, or proposal to enter into a contract. The 
second element of the contract is the acceptance by the Audi
tor General of the information given. The performance by 
the informer is 'the last element of the contract and makes 
the theretofore conditional and revocable proposal a part of 
a completed contract, with an executed consideration on the 
one side and a binding promise to pay on the other,' 24 Am. 
& Eng. Ency of Law, 2d Ed., 943, 952, 955." 

Jn cases where rewards are offered for the detection of a criminal 
it has been held, as a general principle of law, that it is the duty of a 
peace officer to pursue and arrest offenders and that it is against public 
policy to permit such officers to accept rewards for the performance 
of such services. Smith V'. Whildin, 101 Pa. 39 ; Commonwealth v. 
Lane_. 28 Pa. Superior Ct. 149, and Smith 1J. Lancaster County, 29 Dist. 
R. 902. 
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An exception, however, is recognized where the claimant of the re
ward, although a peace officer, was not charged by warrant or other 
process to make the arrest, or where the offender is a fugit~lve having 
committed the offense in another jurisdiction. In the case of Barry, 
Trustee, v. Gvoic, 8 D. & C. 544, this exception was recognized. In 
that case Reader, P. J. said (p. 546) : 

''A fuUer examination of the authorities, however shows 
that exceptions to the rule are recognized where the ~ircum
stances are such that it! cannot be said that it is the duty of 
the officer in question to pursue, search for and arrest the al
leged criminal. Such an exception has been held to arise 
where the officer was not charged by warrant or other judicial 
process to. make the arrest, or where the arrest was made by 
an officer m one state of a fugitive from another jurisdiction. 
In these cases it has been held that the officer, if he makes 
the arrest and otherwise complies with the conditions attend
ing the offer of the reward, may claim the reward. A distinc
tion also seems to be recognized between the right to take 
a reward from a private individual and the right to take one 
authorized by statute. Among the cases illustrating these 
exceptions are the following: Marsh v. Wells-Fargo & Co. 
Express 43 L. R. A. (N. S.) 133; Smith v. Vernon County, 87 
S. W. Repr. 949; 70 L. R. A. 596; U. S . v. Matihews, 173 
u. s. 381. 

''The cases above cited also cite numerous other cases to the 
same effect. In the Pennsylvania case of Creamer et al. v. 
Hall, 2 Del. Co. Reps. 378, it was held that the case was not 
ruled by the decision in Smith v. Whildin, 10 Pa. 39, because 
the officers in question were under no obligation to make the 
arrest, no warrant having been placed in their hands. * * * '' 

Since an informant's fee is analogous to a reward for the detec
tion of crime, the same general rule and the same exception should 
prevail. 

Therefore, we advise you that if an informant is an employe of the 
Commonwealth at the time the information in escheat is filed, and if 
his duties have anything whatsoever to do with the collection or se
curing of escheats due the Commonwealth, or with the keeping of any 
records pertaining thereto, payment of the statutory fee would be con
trary to sound public policy. If, however, the duties of the informant 
deal entirely with other functions of the State Government, the mere 
fact that he is an employe cannot deprive him of the statutory fee. 

In the case you specifically mention no great difficulty is presented. 
At the time the information in the Dumontier Estate was filed, the 
Department of State, in which Mr. Deininger was an employe, had no 
duty, statutory or otherwise, in connection with the collection of 
escheats. The Escheat Act of 1889, P. !J. 66 imposed duties only upon 
the Auditor General. At that time the only other agencies of the State 
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Government which conceivably could have anything to do with escheat 
matters, were the Attorney General's Department and the State Treas

urer. 
Therefore, you are advised that an informant's fee of one quarter 

of the net amount paid into the State Treasury in the Eugene Dumon
tier Estate may be paid to James C. Deininger iu spite ofl his state 
employment, jf he has otherwise entitled himself to receive it. 

Very truly yo.urs, 

DEPARTMENT OF JUSTICE, 
JOHN Y. SCOTT, 

Deputy Attorney Ge,neral. 

OPINION NO. 83 

Appropriations--.Alloootions to the various school districts where the amount ap
propriated is iess tham the estimate required. 

Authority of Superintendent of Public Instruction to distribute the full allot
ments for the year 1933-1934, and then to make a pro rata distribution of the 
balance for the following years. The manner of spreading the appropriation over 
the biennium is provided in the General Appropriation Act of 1933. 

Department of Justice, 

Harrisburg, Pa., July 1, 1933. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us to advise you concerning the manner in 
which you may allocate to the various school districts of the State the 
moneys appropriated for that purpose by the General Appropriation 
Act of 1933. The question arises from the fact that the amount ap
propriated is approximately $5,200,000 less than the estimate of the 
amount which would be required to meet in full, during the coming 
biennium, all payments prescribed by the portion of the School Code 
known as the Edmonds Act. 

The appropriation is made to your department in the following 
language: 

''For reimbursing school districts upon the salaries of 
school teachersi and for closed schools and for nonresident 
high school tuition as required by law the sum of :fifty-three 
million dollars ($53,000,000) 

''Provided That this appropriation shall be so pro rated 
by the Department of Public Instruction that it will be spread 
over the biennium and the amounts due to school districts un
der existing law shall be paid in the discretion of the Depart
ment to accomplish this result · 
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"Provided That the Superintendent ,of Public Instruction 
with the approval of the Governor may make payments from 
this appropriation in advance of the due dates prescribed by 
law to school districts which are financially handicapped 
whenever he shall deem it necessary. to make such advance 
payments to enable such school districts to keep their public 
schools open'' 

17 

You ask whether under these provisions it would be proper to make 
th~ full payments required by the Edmonds Act during the first year 
of the biennium, and then prorate the remaining balance among the 
districts for the second year. 

You call our attention to the fact that the payments to school dis
tricts are actually reimbursements for expenditures already made, and 
that consequently the districts have expended funds and have_ incurred 
obligations to operate their schools during the year 1932-1933 in an
ticipation of the grants for 1933-1934 authorized by the Edmonds Act. 
Thus to reduce the payments during the year 1933-1934 would impose 
additional hardship on hard pressed districts, because they did not 
have an opportunity to prepare themselves for the reductions. 

In addition, you remind us that you now have no special fund with 
which to assist school districts which could not otherwise keep their 
schools open. Therefore, it is desirable that during the coming year, 
the districts should receive as much as is legally possible. The follow
ing year may see improved tax collections to compensate for reduced 
grants. 

In our opinion, you have authority to distribute the full allotments 
for the year 1933-1934, and then to make a pro rata distribution of the 
balance !or the following year. The statutory proviso above quoted 
expressly gives you discretion as to the manner of spreading the ap
propriations over the biennium. In view _of the circumstances to which 
we have referred, we believe that the method proposed will constitute 
a proper exercise of that discretion. In the meantime, the districts 
must prepare themselves for materially reduced appropriations during 
the school year 1934-1935. 

Yours very truly, 

bEP ARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
Dep~t'!! Attorne,y General. 
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OPINION NO. 84 

.&gents amil brokers-Rebates-Rewriting in other companies without expense to 
insured, risks previously carried by companies which have gone into receivership 
-Act, of May 17, 1921, P. L .. 789, Secs. 6.35, 636. 

Where an insurance agent or broker, following the failure of an insurance com
pany, rewrites a risk insured thereby with another comp;i,ny without charging and 
collecting from the insured the premium for such new policy, he is violating the 
laws of the Commonwealth against giving rebates. 

Department of Justice, 

Harrisburg, Pa., July 7, 1933. 

Honorable Charles F . .Armstrong, Insurance Commissioner, Harris
burg, Pennsylvania . . 

Sir: You have asked to be advised whether the practice of insur
ance agents and brokers in rewriting in other companies, without ex
pense to the insured, risks previously carried by companies which 
have gone into receivership is in violation of law. 

We understand that in order to keep the good will of a client certain 
agents and brokers licensed by you have taken the position that upon 
the failure of a company with which they have placed their client's 
insurance they should, without cost to him, replace the insurance with 
another company for the balance of the unexpired term of his policy. 

You suggest that in so doing these agents and brokers are violating 
the anti-rebate laws of the Commonwealth, in that they are advancing 
out of their own funds the amount of premium, less commission, nec
essary to secure the new insurance. While they may do this on the 
assumption that they will recover back from the company in receiver
ship the unearned premium paid for the original policy, and to which 
the client is entitled, there is reason to suppose that such will not be 
the result, because experience shows that once a company is in re
ceivership, it is not likely to pay claims in full. 

Section 635 of the Insurance Department .Act of 1921, approved 
May 17, 1921, P. L. 789, provides in part as follows: 

"No insurance agent, solicitor, or broker, personally or by 
any other party, shall offer, promise, allow, give, set off, or 
pay, directly or indirectly, any rebate of, or part of, the pre
mium payable on the policy or on any policy or agent's com
mission thereon, or earnings, profit, dividends, or other bene
fit founded, arising, accruing or to accrue thereon or there
from, * * * nor shall any such agent, solicitor, or broker, 
personally or otherwise, offer, promise, give, option, sell, or 
purchase any * * * property * * • or other thing of value 
whatsoever, as inducement to insurance or in connection 
therewith. * • •" 
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It might be contended in behalf of the brokers and agents to whom 
you refer that they are not offering inducements to secure insurance 
because they have already obtained orders from their clients to write 
insurance policies. They are, however, offering inducements in con
nection with insurance in that they are advancing their own funds to 
retain their clientele by reinsuring their risks in going concerns. They 
are allowing a rebate of the premium or of a part thereof when they 
secure and pay for a new policy 'of insurance and fail to charge or 
collect a premium therefor. 

Furthermore, the act of the insured in accepting an insurance policy 
for which he has not paid is in violation of law. 

Section 636 of the Insurance Department Act of 1921 provides as 
follows: 

"No insured person or party or applicant for insurance 
shall, directly or indirectly, receive or accept, or agree to re
ceive or accept, any rebate of premium, or of any part thereof, 
or all or any part of any agent 's, solicitor's, or broker's com
mission thereon, or any favor or advantage, or share in any 
benefit to accrue under any policy of insurance, or any val
uable consideration or inducement, other than such as are 
specified in the policy.'' 

Where an insured accepts from a broker or agent a policy of in
surance in substitution for that to which the defunct company was a 
party and does not pay his broker or agent a premium for such new 
policy, he is in effect receiving a rebate of the premium or a part 
thereof. Furthermore, the insured in accepting the new policy from 
his broker or agent is receiving a valuable consideration or induce
ment other than such as are specified in the policy. 

Despite the fact that they secure no direct and immediate financial 
advantage from actions which are morally commendable, those brokers 
and agents who in such manner reinsure their clients' risks in going 
concerns are, nevertheless, violating the law. 

Therefore, you are advised that where an insurance agent or broker, 
following the failure of an insurance company, rewrites a risk insured 
thereby with another company without charging and collecting from 
the insured the premium for such new policy, he is violating the laws 
of the Commonwealth against giving rebates. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROTjD D. SAYLOR, 
Deputy Attorney Ge,ne;al. 
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OPINION NO. 85 

County Offioers-Sheriff-Power< of sheriff when the Governor has sent the militia 
into a oounty to preserve law anil oriler. Art IV, Seas. 2 anil 7 of the Consti
tution. 

In any and every part of the, Commonwealth, the Governor has the highest civil 
as well as military authority to safeguard life and property and preserve law and 
order. All other civil police officer.a, including the sheriffs of the several counties 
and their deputies, wherever• located, are subordinate to him. 

When the militia has been called out to quel1 riotous conditions in any part of 
the State, it acts solely under the orders of the Governor as commander-in-chief, 
and his military aides. The sheriffs of the severai counties are without authority 
to give any directions whatever to the military forces. 

Department of Justice, 

Harrisburg, Pa., August 1, 1933. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised regarding the extent of a sher
iff's power when you have sent the militia into a county of the State 
to preserve law and order. 

Article IV, Section 2 of the Constitution provides that: 

"The supreme executive power shall be vested in the Gov
ernor, who shall take care that the laws be faithfully exe
cuted * * >r.'." 

Under Article IV, Section 7, the Governor is constitued the "com
mander-in-chief of the army and navy of the Commonwealth, and of 
the militia, except when they shall be called into the actual service of 
the United States.'' 

The sheriffs of the State have no connection with or jurisdiction 
over the militia. Subordinate military officers are required to recog
nize only their superior officers; when on active duty it is obvious that 
they function under the civil and military authority of the Governor 
and independently of the civil police officers of the county or counties 
where they are located. 

In addition, the Governor's constitutional authority as the Common
wealth's supreme executive power to take care that the laws be faith
fully executed is State-wide and unlimited. H e is not subordinate to 
the sheriff or any other police officer. His directions, in times of emer
gency, supersede those of any other State or local officer. 

At common law the sheriff was under the crown. Under our Con
stitution, the sheriff is under the Governor. 

Both the Governor and the sheriff are charged with the duty . of 
preserving life and property; but when they differ as to methods or 
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means to accomplish this result, clearly the sheriff must give way to 
the "supreme executive power." 

As Mr. Justice Mitchell said, in Commonw6alth v. ShortaU, 206 Pa. 
165 (1903), at- page 171 : 

'.'* «• * if the situation goes beyond county control, and re
qmres the full power of the state, the governor intervenes as 
the supreme executive and he or his military representative 
becomes the superior and commanding officer. * * * 

''The resort to the military arm of the government there
fore means that the ordinary civil officers to pre.serve order 
are subordinated, and the rule of force under military meth
ods is substituted to whatever extent may be necessary in the 
discretion of the military commander. "" * *" 

Under these circumstances, a civil officer, including a sheriff, who 
interferes with or obstructs the military forces in the performance of 
their duties, is subject to the same measures which may be taken 
against an ordinary private citizen who interferes with or obstructs 
the military forces in the performance of their duties. 

Therefore, we advise you: 

1. That in any and every part of the Commonwealth, the Governor 
has the highest civil as well as military authority, to safeguard life 
and property and preserve law and order. All other civil police offi
cers, including the sheriffs of the several counties and their deputies, 
wherever located, are subordinate to him. 

2. That when the militia has been called out to quell riotous con
ditions in any part of the State, it acts solely under the orders of the 
Governor as commander-in-chief, and his military aides. The sheriffs 
of the several counties are without authority to give any directions 
whatever to the military forces. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Attorney General. 

OPINION NO. 86 

Banks ana Banking-Home Owners' Loan Corporation Bonas--Investment in, 
ana exchange fori mortgages. 

Banks when operating without restrictions, may purchase bonds of the Home 
Owners' Loan Corporation as investments and may accept them in exchange for 
mortgages on real estate. When operating under restrictions, these institutions 
may not purchase such bonds as investments with old funds, and can purchase 
them with segregated funds only if the Secretary of Banking classi1ies them as 
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''liquid assets''; but the banks may accept such bonds in exchange for mort
gages, in any cases! in which they are satisfied that to do so will avoid loss. 

Bank and trust companies, for their own account have the same powers as banks. 
They may not purchase these bonds for trust estates in the absence of clear and 
unequivocal authority in the instrument creating the fiduciary relationship; but 
they may accept them in exchange for mortgages held by them for such estates, ir: 
any case in which, after a careful and independent examination of all the facts, 
it appears that to do so will save the estate from lo~s upon the mortgage thus 
given in exchange. 

Savings banks are authorized to purchase such bonds as investments or accept 
them in, exchange for mortgages, only if authorized to do so by their articles of 
incorporation or any amendment thereto; if not authorized by their articles of 
incorporation to invest in such bonds, they may nevertheless accept them in ex
change for mortgages held by them whenever it appears that to do so will save 
them from loss upon such mortgages. 

Trust companies, for their own account, have the same powers and are subject 
to the same limitations with respect to such bonds, as savings banks. For trust 
estates, they have the same power as' bank and trust companies. 

Private banks under supervision of Department of Banking have the same 
powers as banks. 

Building and loan associations a1·e not authorized to purchase such bonds as 
investments, but may accept them in exchange for mortgages held by them, in 
any cases in which it appears that to do so will save them from loss upon such 
mortgages. The powers of these associations are not affected by the fact that 
they are operating under order of segregation. 

The Secretary of Banking as receiver of banks, bank and trust companies and 
trust companies for theil'I own account, savings banks, private banks under super
vision of Department of Banking, building and loan associations, is not authorized 
to purchase such bonds as investments, but may, with _the approval of the court, 
accept them in exchange for mortgages of the institution of which he is in posses· 
sion in any cases in which he deems such action to the best interests of the estate. 

- The Secretary of Banking as receiver of bank and bank and trust companies 
and trust companies for estates of which they. are serving in a fiduciary capacity 
is not authorized to purchase such bonds as investments for estates, but may ac
cept them in exchange for mortgages of estates under the same circumstances 
and subject to the same conditions as governed the action of the institution in 
this regard prior, to his taking of possession. 

Liquidating trustees of building and loan associations, subject to the t erms of 
the particular plan of voluntary dissolution, have the same powers as the Secre
tary of Banking as receiver of a building and loan association. 

Department of Justice, 

Harrisburg, Pa., August 17, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
P ennsylvania. 

Sir: We have your request to be advised whether banks bank and 
' trust companies, trust companies, savings banks, and building and loan 

associations, operating either normally or upon a restricted basis, the 
Secretary of Banking as receiver in possession of any such institution, 
or liquidating trustees of building: and loan associations, elected pur-
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suant to plans of voluntary dissolution, may invest in, or accept in 
exchange for mortgages held by them, bonds issued by the Home Own
ers' Loan Corporation. 

The Home Owners' Loan Corporation is a corporation organized 
under the Federal "Home Owners' Loan Act of 1933," approved June 
13, 1933. Its entire capital, not exceeding $200,000,000 is subscribed 
by the government of the United States, The Corporation is author
ized to issue bonds in an amount not exceeding $2,000,000,000. 

The act provides that the bonds shall mature within a period of not 
more than eighteen years, shall bear interest at the rate of four per 
centum per annum, and shall be guaranteed by the United States as 
to interest only. There is no guarantee as to the payment of principal. 

The bonds may be sold by the Corporation to pro.rvide additional 
funds for carrying out the purposes of the act, or they may be ex
changed · for mortgages or other liens upon real property 00cupied by 
the owner as a home. The face value of bonds exchanged, plus accrued 
interest thereon, and any cash advanced in accordance with the pro
visions of the act, shall not exceed $14,000, or eighty per cent of the 
value of the real property, as determined by an appraisal made by 
the Corporation, whichever is the smaller amount. The value Of the 
property, as so appraised, must not exceed $20,000. The mortgage 
or lien taken by the Corporation in exchange for the bonds must be a 
first lien upon the real property taken as security. 

I 

Institiitions Operating Without Restrictions 

1. Banks and Bank and Trust Companies. Section 1001 of the 
Banking Code, Act No. 112, approved l\fay 15, 1933, provides that a 
bank or bank and trust company shall have the power: 

'' ( 5) To discount, buy, sell, negotiate, or assign * or., * 
bonds, or other evidences of debt; * * *'' 

There are no limitations or restrictions in any other section ·of the 
Banking Code which modify this power, as far as concerns the pur
chase by an institution for its own account of the bonds of the Home 
Owners' Loan Corporation. 

Aecordingly, banks and bank and trust companies may purchase as 
investments the bonds issued by the Home Owners' Loan Corporation. 

It follows necessarily that these institutions have the power to ex
change .assets, other than cash, for such bonds. If a given security is 
a legal investment for banks and bank and trust companies, it is im
material, in our opinion, whether it is procured by means of an out
right purchase or whether it is by means of an exchange of securities. 
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Therefore, banks and bank and trust companies are authorized for 
their own account to invest their funds in bonds of the Home Owners' 
Loan Corporation and to accept such bonds in exchange for mortgages 
held by them for their own account. 

2. Private Banks. Section 1310 of the (Banking Code, applicable 
only to private banks under your supervision, provides, in part, as 
follows: 

'' * * * A private bank shall have the power to make the 
same types of loans, discounts, ~nd investments 3.:3 ~re yer
mitted to banks by this act, subJect to the same hm1tat10ns, 
* * * " 

Accordingly, private banks which are subject to the supe;rvision of 
the Department of Banking are authorized to purchase such bonds as 
investments, or to accept them in exchange for mortgages on; real 
property. 

3. Savings Banks. Two classes of savings banks must be consid
ered: 'those organized under general acts and those organized under 
special acts. 

Section 1208 of the Banking Code provides that a savings bank, 
other than a savings hank rorganized under a special act of General 
Assembly, shall not make any investment other than those specifically 
therein enumerated. This applies equally to savings banks organized 
under the Act of IVIay 20, 1889, P. L. 246, and to those organized under 
the :Banking Code. In our opinion, the bonds of the Home Owners' 
Loan Corporation do not fall within any of the classes enumerated in 
Section 1208. · 

However, Section 1208 of the Banking Code also provides that: 

"B. A savings bank, other than a savings bank organized 
under a special act of the General Assembly, may make such 
additional investments as are authorized by its articles * * *." 

In the case of savings banks incorporated under special acts, the 
Banking Code does not specify any particular securities as legal in
vestments. Section 1209 of the Code provides that: 

''A savings bank organized under a special act of the Gen
eral Assembly may make such investment'l as may be author
ized by its articles of incorporation, * * *." 

Section 2 of the Banking Code contains the following definition : 

" ' Articles ' includes the original articles of incorporation, 
a?y or all ame~dments thereto, articles of merger, consolida
t10n, or conversion, and also what have heretofore been desig
nated by law as certificates of incorporation er charters. '' 
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Therefore, savings banks; organized ·either under the Act of May 20, 
1889, P'. L. 246, or under the Banking Code, or under special acts, 
are authorized to purchase as investments, the bonds of the Home 
Owners ' Loan Corporation, if the power to do so is .contained in their 
articles of incorporation, or in any amendment thereto. And for the 
reasons stated in discussing the power of banks, we advise you that 
this includes the power to acquire such bonds in exchange for mort
gages on real estate, if the articles so 'provide. 

The question now !arises whether a savings bank, which is not au
thorized by its articles of incorporation, or any amendment thereto, 
to invest its funds in bonds of the Home Owners' I1oan Corporation, 
may acquire such bonds by giving in exchange if or them mortgages 
held by such savings bank. 

Section 1214 of the Banking Code 'provides as follows: 

''The restrictions imposed by this act shall not be construed 
to prevent a savings bank, in order to protect itself from loss 
upon a loan or investment previously made lawfully and in 
good faith, from acquiring ownership of, or otherwise taking 
and holding, any kind of property or security, whether real 
or personal. Except as otherwise provided by this act, any 
property so acquired, unless of the character and nature by 
this act authorized to be purchased or held by such savings 
bank, shall be sold by it within five years, but the Depart
ment may, upon application of a savings bank, grant to it in 
writing the power to hold such property for a longer period.'' 

Under this section a savings bank may take bonds of the Home 
Owners' Loan Corporation in exchange for a mortgage held by it, if 
in its opinion, arrived at after an independent study of the entire 
situation, the acceptance of such bonds will protect it from loss on 
the mortgage which it is giving in exchange. Such bonds can be held 
by the savings bank for a period :of five years, or as much longer as 
the Department of Banking authorizes. However, should the articles 
of incorporation of the savings bank be amended in the meantime to 
include such bonds as legal investments, the savings bank will not be 
limited in the period during which it ~ould hold them. 

4. Trust Companies. Section 1001 B of the Banking Code provides 
that trust companies shall have the power: 

"(5) To make any investments, subject to the same limita
tions as in the case of savings banks incorporated hereunder, 
including such investments as are specifically authorized by 
its articles. ' ' 

Therefore, trust companies are not authorized to purchase as invest
ments for their own account the bonds of the Home Owners' Loan 
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Corporation, unless the power to do so is· contained in their articles 
of incorporation or in any amendments thereto, or, lacking such power, 
if they will avoid loss by accepting such bonds in exchange for mort

gages held by them. 

5. Bank and Trust Cornpanies and Trust Companies-Funds Held 
in Fiduciary Capacity. Under Section 1103 of the Banking Code, 
legal investments for funds held in a :fiduciary capacity by bank and 
trust companies or trust companies are, in general, in the 1absence of 
contrary authority in the instrument creating the :fiduciary relation
ship, limited to those prescribed by Section 41 (a) 1 of the Fiduciaries 
Act pf June 7, 1917, P. L. 447, as last amended by the Act of\ April 
26, 1929, P. L. 817, which is applicable to individual, as well as to 
corporate :fiduciaries. This section designates various types of securi
ties as those in which !fiduciaries may invest funds1 of their trust es
tates. The bonds of the Home Owners' Loan Corporation do< not fall 
within the specified classes of securities. Consequently, fiduciaries in
vesting in them would be subject to liability in the event of loss. See 
Hemphill's Appeal, 18 ;Pa. 303 (1852) ; AppeaV of Baer, 127 Pa. 360 
(1889); Darlington's Estate, 245 Pa. 212 (1914). Section 41 (a) 3 .of 
the Act of June 7, 1917, P. L . 447, exempts :fiduciaries from such lia
bility only in the event that the investments are listed as legal invest
ments in Section 41 (a)l of that act, as amended. 

Of course, if the instrument creating the :fiduciary relationship au
thorizes the bank and trust company or the trust company ,to deviate 
from the list of legal investments specified in Section 41 (a) l ' of the 
Act of .Tune 7, 1917, P. L. 447, as amended, it may do so. Such au
thority must, however, be clear and unequivocal. See Barker's Estat.e, 
159 Pa. 518 (1894) ; Taylor's Estate, 277 Pa. 518 (1923). 

Therefore, bank and trust companies and trust companies, in the 
absence of unequivocal authority in the instrument creating the fidu
ciary relationship to depart from the list of legal investments, are not 
authorized to invest trust funds in ·bonds ·of the Home Owners' Loan 
Corporation. To do so will subject them to a surcharge for any loss 
which may be suffered by the estate by reason of such investment. 

Whether such bonds may be accepted in exchange for real estate 
mortgages held by bank and trust companies or trust companies as 
fiduciary is a different question. This question involves the implied 
power of a trustee •Or other fiduciary to use reasonable business judg
ment to protect an investment legally made. 

As early ias 1831, the Supreme Court of Pennsylvania, in Billing
tnn 's Appeal, 3 Rawle 48 (1831), said at page 57: 

"..,, * * We agree entirely with the general position that an 
executor, administrator, or guardian, cannot ,change the prop-
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erty from real \to personal, or the ,contrary, or accept the se
curity of one person, and give up that of another, or release 
a debt, without receiving the amount, unless at his own risk. 
This is the law in all ordinary cases, and where the interest of 
the estate, )Or of the ward, was safe by adhering to this rule. 
But cases may occur, and, do often occur, where a debt will be 
totally lost to the estate by an executor, who adheres to this 
rule as the only safe one, and yet the debt or the greatest part 
of it could be secured by accepting an assignment of securities 
on other persons, or by executing a release in full where part 
only is paid. Now, as the general rule was introduced for the 
benefit :o.f the cestuy que trusts, it would seem strange if it 
could not be dispensed with, when their interest requires that 
a different principle should be adopted. The executor, or ad
ministrator, or guardian, must show, that the circumstances 
required the exercise of a sound discretion ; that from all the 
information and advice he could obtain, the estate would sus
tain a total or partial loss, unless he exercised a discretionary 
power, and that what he, did was what he really thought best, 
in the case ;as presented, what he or any 'prudent man would 
do in his own case; that his motives were pure, and his con
duct prudent, and if he can do this, it is not easy to see on 
what principle he can be charged personally." 

27 

Several examples in which such action by fiduciaries was upheld are 
cited in the opinion. 

On the subject of the right of .a trustee to make further advances 
of money to Tender secure ,an investment previously made in a mort
gage, 'the following is said in 1 Perry, Trusts and Trustees (6th ed., 
1911) Section 458, page 740: 

'''JC< 'ii' ~~ No general rule can be stated; but the trustee in 
such case .must make a careful investigation and exercise a 
sound discretion * * *.'' 

We believe that the language quoted from Billir111ton's ,A.ppeal and 
from Perry is applicable to the present situation. 

Therefore, bank and trust companies and trust companies are au
thorized to accept, on behalf of estates of which they are fiduciaries, 
bonds of the Home Owners' Loan Corporation in exchange for mort
gages held by them on behalf of such estates, in any case in which, 
after a careful and independent study of the entire situation, they 
reach the conclusion that to do so will in all probability protect the 
estate from loss upon such mortgages. 

6. Building and Loan Associations. Section 803 of the Building 
and Loan Code, Act No. 108, approved May 5·, 1933, provides that a 
building· and loan association shall not make any investments except 
those specifically enumerated in that act. In our opinion, the bonds 
of the Federal Home Owners' Loan Corporation do not fall within any 
of the categories therein specified. 
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It has been suggested that the bonds of the Federal Home Owners ' 
Loan Corporation come within the following class mentioned in Sec
tion 803: 

"(2) Bonds or debentures issued by a Federal Home Loan 
Bank under the provisions of the Federal Home Loan Bank 
Act, approved the twenty~second day of July, one thousan~ 
nine hundred thirty-two, its amendments and supplements. 
(Italics ours.) 

It is true that the Home Owners ' Loan Act of 1933 is, in part, an 
amendment to the Federal Home Loan Bank Act. However, the bonds 
under discussion in this opinion are those issued by the Home Owners' 
Loan Corporation, not the Federal Home Loan Bank. The Home 
Owners' Loan 'Corporation is not a substitute for the Federal Home 
Loan Bank. 'rhe latter continues to exist. Its purpose and operation 
are entirely different from those of the Home Owners ' Loan Corpo
ration. The power to invest in the bonds and debentures of the Fed
eral Home Loan Bank cannot be construed to include the '.Power to 
invest in the bonds of the Home Owners' Loan . Corporation. 

It has been suggested also that these bonds fall within the group 
specified in Section 803 (1) of the Building and Loan Code, that is, 
in general, obligations of the United States. The bonds of the Home 
Owners' Loan Corporation are debts of the Corporation; they are not 
part of the public debt of the United States. 

Accordingly, building and loan associations a re not authorized to 
purchase as investments bonds of the Home Owners' Loan Corporation. 

However, under Section 806 of the Building and Loan Code, (which 
corresponds to Section 1214 of the Banking Code) building and loan 
associations are authorized to accept such bonds in exchange for mort
gages upon real property held by the association, provided that it 
appears that the transaction will probably protect the association 
from loss upon the mortgages. The ~ssociation, before accepting the 
bonds, must arrive at an independent judgment after a study of all 
the facts. Such bonds, when accepted by the association in exchange 
for mortgages, must be sold by it within five years, unless the De
partment, in the manner provided by the above section, authorizes 
the association to hold them for a longer period. 

II 

Institutions Ope'rating under Restrictions 

1. Banks, Bank and Trust Companies, Savings Banks and Private 
Banks under Supervision of Department of Banking. Under Act No. 
6, approved March 8, 1933, the Secretary of Banking has the power 
to authorize any bank, bank and trust company, savings bank, or 
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P~i:-ate bank under his supervision to suspend payment of all or part 
of its deposit liabilities, subject to such rules and regulations as the 
Secretary of Banking may prescribe. 

Pursuant to this act, the Secretary of Banking has imposed the 
following limitation, applicable to all funds on hand in the institu
tion, except those received as new deposits after the date on which 
the Secretary of Banking authorized the institution to suspend pay
ment of its deposit liabilities: 

"(c) Cash on hand and accumulated from the col
lection of loans, etc., shall not be invested but shall be 
available for payments to depositors in such amounts 
and at such times as may be approved by the Secretary 
of Banking." 

Such funds therefore may not be invested in bonds of the Hornet 
Owners' Loan Corporation. , 

Section 1 (c) of Act No. 6 authorizes institutions which are operat-
ing under that act : 

'' ( c) To receive new deposits which shall be segregated 
from deposits previously made and invested in liquid 
assets as defined by the Secretary. • * •'' 

· Therefore, "new deposits" niay not be invested in bonds of the 
Home Owners' I1oan Corporation unless you are able and willing to 
classify them as ''liquid assets''. 

However, institutions operating under the restrictions imposed by 
Act No. 6:. are nowhere, either in the act itself or in the regulations 
of the Department of Banking, limited in the carrying out of their 
regular powers fo protect themselves from loss. Each of the types 
of institution enumerated is authorized, when. operating without re
strictions) to acquire any property or security whatsoever to protect 
itself from loss on a previous investment. See Sections 1001, 1017, 
1214, and 1310 of the Banking Code. 

Therefore, banks, bank and trust companies, savings banks, and 
private banks under supervision , of the Department of Banking,. 
operating under the restrictions imposed by Act No. 6 and the regu
lations of the Department of Banking issued pursuant thereto, are 
authorized to accept bonds of the Home Owners' !Joan: Corporation 
in exchange for mortgages held by them, in any case in which it ap
pears to them that such action will protect the institution from loss 
on such mortgages. 

2. Bank and Tr1tst Companies, and Trust Oompanies~Funds Hild 
in a Fiduciary Capacity. Neither Act No. 6 nor _the ·regul,a'tions is
sued by the Department of Banking pursuant .thereto ·affect in any 
way the powers which a bank and trust company or a· truSt company 

8~~13-4 
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has as fiduciary. Their power to accept bonds of the Home ,Owners' 
Loan Corporation in exchange for mortgages held by them is, there
fore, in ;our opinion, the same as that which we have outlined above 
for bank and trust companies and trust companies not operating on 
a restricted basis. 

3. BuildJing and Loan 4-ssociations. Under Section 808 of the 
Building and Loan Code, the Department of Banking is authorized, 
under certain conditions, to issue an "order of segregation". The 
order of segregation does not in any manner add to the investments 
which may be made by an association. Consequently a building and 
loan association, operating under the restrictions imposed by the order 
·of segregation has no power to purchase bonds of the Home Owners' 
Loan Corporation, but it has the same power to accept them in ex
change for a mortgage held by the association as it had prior to the 
issuance of the order of segregation. 

III 

Institutions in Possession of the Secretary of Banking as Receiluer 

1. Banks, Bank and Trust Companies, Trust ComP'anies, Savings 
Banks, and Priva.te Ba;nks Subject to Supervision of Department of 
Banking-Fwruls Ot!her than Trust Funds. Article VII of the De
partment of Banking Code, Act No. 111, approved May 15, 1933, pre
scribes the rights, powers, and duties of the Secretary of Banking in 
possession, as receiver, of the business and property of any bank, 
bank and trust company, trust company, savings bank, or private 
bank under his supervision. 

A careful study of .Article VII indicates that the Secretary of Bank
ing, in possession of an institution as receiver, is nowhere giv,en power 
to make investments, except such as are necessary to protect an equity 
which such 1nstitution has in real or personal property. In general 
it is the duty of the Secretary of Banking as receiver to liquidate the 
affairs of the institution and to make funds available for the payment 
of dividends to creditors, depositors, or shareholders, as the case 
may be. The making of investments is inconsistent with the purposes 
for which he takes possession as receiver. Consequently, no such 
powers are granted to him by the 'Department of Banking Code. 

However, Section 716 of the Department of Banking Code provides, 
in part, as follows : 

''The Secretary may, with leave of court, compound 
or compromise any debt, claim, or judgment due to the 
institution of which he is in possession as receiver and 
discontinue any action or other proceeding pe~ding 
therefor." 



OPINIONS OF THE ATTORNEY GENERAL 31 

Under this section, the Secretary of Banking as receiver may, with 
l~ave of court, settle any claim, whether secured by a mortgage or 
by any other form of security. If the 'compromise of a mortgage 
contemplates the acceptance by him of the bonds of the Home Owners' 
Loan Corporation in exchange for the· mortgage, we are .of the opinion 
he may do so, if the court approves. 

2. Bank a-nd Trust Companies and Trust Companies-Funds Held 
in Fiduciary Capacity. Section 802 of the Department of Banking 
Code deals with the powers and duties of the Secretary of Banking 
in handling the trust department of bank and trust companies or 
trust companies of which he is receiver. It provides, in part, as 
follows: 

''The Secretary shall not, however, have the power to 
invest funds or property of any such estate, except where 
it shall appear necessary to purchase any real or personal 
property, or any interest therein, in order to protect an 
equity which such estate has in such property. * * *" 

This clause is self-explanatory. 

Section 802 B of' the Department of Banking Code provides, in 
part, as follows: 

"The Secretary, when in possession of an institution 
as receiver, shall have .all the rights, powers, and duties 
which such institution had in its :fiduciary capacity . . . . ,, 

Under the express terms of this provision, the Secretary of Bank
ing. as receiver of a bank and trust company or a trust company has 
same power as was enjoyed by the bank and trust company or, trust 
company before it was taken into possession to protect an estate from 
loss on mortgages held by it by accepting bonds of the Home, Owners' 
Loan Corporation in exchange for such mortgages. 

IV 

Bui"lding a.nd Loan Associations in Possession of Liquidating Trustees 

Article XI of the Building and Loan Code contains the procedure 
for the voluntary dissolution of building and loan associations. Under 
a plan of dissolution by liquidating trustees, as under a liquidation 
conducted by the Secretary of Banking as receiver, the purpose is 
to liquidate the business and property of the association with the 
greatest possible dispatch. rt would clearly be beyond the power of 
liquidating trustees to make any new investments, except such as 
are necessary to protect a prior equity of the association. 
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However, most plans of voluntary dissolution specifically authorize 
the liquidating trustees to compromise and settle claims. Even in 
cases where this power is not specifically stated, it .must be implied 
as a necessary corollary of the ,power to liquidate. 

Therefore, liquidating trustees under a plan of voluntary dissolu
tion are authorized to accept bonds or the Home Owners' Loan Cor
poration in exchange for mortgages, pursuant to a compromise or 
settlement which they deem to the best interests of creqitors and 
shareholders of the association. 

v 

To summarize we advise you that: 

1. Banks, when operating without restrictions, may purchase bonds 
of the Home Owners' Loan Corporation as hivestments and may ac
cept them in exchange for mortgages on real estate. When operating 
under restrictions, these institutions may not purchase such bonds 
as investments with old funds, and can purchase them with segre
gated funds only if you classify them as ''liquid assets'' ; but the 
banks may accept such bonds in exchange for mortgages, in any cases 
in which they are satiSfied that to do so will avoid loss. 

2. Bank and triist companie~, for their own account, have the 
same powers as banks. They may not purchase these bonds for trust 
estates in the absence of clear and unequivocal authority in the in
strument creating the fiduciary relationship; but they· may accept 
them in exchange for mortgages held by them for such estates, in 
any case in which, after a careful and independent examination of all 
the facts, it appears that to do so will save the estate from loss upon 
the mortgage thus given in exchange. 

3. Savings bamks are authorized to purchase such bonds as invest
ments or accept them in exchange for mortgages, only i£ authorized 
to do so by their articles of incorporation or any amendment thereto; 
if not authorized by their articles of incorporation to invest in such 
bonds, they may nevertheless accept them in exchange for mortgages 
heid by them whenever it appears that to do so will save them from 
loss upon such mortgages. 

4. Trust compan1'.es, for their own account, have the same powers 
and are subject to the same limitations, with respect to such bonds, 
as savings banks. For trust estates, they have the same powers as 
bank and trust companies. 

5. Primate banks under. supervision of Department of Banking 
have the same powers as banks. 
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6. Building and loan associations are not authorized to purchase 
such bonds as investments, but may accept them in exchange for 
mortgages held by them, in any cases ·in which it appears that to do 
so will save them from loss upon such mortgages. The powers of 
these associations are not affected by the fact that they are operating 
under order of segregation. 

7. The Secretary of Banking (lJsl receiver of banks, bank and trust 
companies and trust cornpani~ for their own account, savings banks, 
private banks under supervision of. Department of Bcmking, bwildJing 
and loan associations, is not authorized to purchase such bonds as 
investments, but may, witl;i. the approval of the court, accept them 
in exchange for mortgages of the institution of which he is in pos
session in any cases in which he ·deems such action to the best interests 
of the estate. 

8. The Sec·re.tary of Banking as receiver of bank and trust com
painies and trust companies for · estates of which they are serving in a 
fiduciary capacity is not authorized to purchase such bonds as invest
ments for estates, but may accept them in exchang.e for mortgages of 
estates under the same circumstances and subject to the same conditions 
as governed the action of the institution in this regard prior to his 
taking of possession. · 

9. li,qiiidating trustees of building and loan assoviations, subject 
to~ the terms of the particular plan of voluntary dissolution, have 
the same powers 'as the Secretary of Banking as recei\rer of a build
ing and loan association. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
BERNARD G. SEGAL, 

.Assistant Deputy .Attorney General 

WM. A. SCHNADER, 
.Attorney Ge,neral 
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OPINION NO. 87 

Taxatiorv--Oorporate Loans--Banlc deposits. 

Deposits in incorporated banks, upon which interest is paid, are subject to 
corporate loans tax under the provisions of Section 17 of the Act of June 17, 1913, 
P. L. 507 as amended. 

Department of Justice, 

Harrisburg, Pa., August 19, 1933. 

Honorable Leon D. Metzger, Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir: You 'have asked to be advised whether 1 deposits in incorpo
rated banks, upon which interest is paid, are subject to corporate loans 
tax under the provisions of Section 17 of the Act of June 17, 1913, 
P. L. 507, as amended. 

The Act 'of July 15, 1919, P. L. 955 amended Section 17 of said 
Act of 1913 as indicated by the words in italics in the following 
passage therefrom : 

"Section 17. That all scrip, bonds, certificates and 
evidences of indebtedness issued, and all scrip, bonds, 
certificates and evidences of indebtedness assumed, or 
oni which interest shall be paid, by any and every pri
vate corporation, incorporated or created under the laws 
of this Commonwealth or the laws of any other State or 
of the United States, and doing business in this Com
monwealth, and all scrip, bonds, certificates, and evi
dences of indebtedness issued, and all scrip, bonds, cer
tificates, and evidences of indebtedness assnrned, or on 
which interest shall be paid, by any county, city, bor
ough, township, school district, or incorporated district 
of this Commonwealth are hereby made taxable in the 
year one thousand nine hundred and nineteen, and 
annually thereafter, for State purposes, at the rate of 
four mills on each dollar of the nominal value thereof: 
* • • ,, 

and by adding at the end thereof, the following paragraph: 

"It is the intent of this act that all scrip, bonds, cer
tificates, and evidences of indebtedness made taxable 
itnderl section qne (1) of the act to which this is an 
amendment, and that only such scrip, bonds, certificates, 
and evidences of indebtedness which cannot be made tax
able under this section are to be taxed itnder section one 
(1) of said act." 

In Commonwealth v. Jacob Re.ed's Sons, Inc., 125 Dauphin, 117 
(1922), affirmed 275 Pa. 20, ( 1922) Judge Hargest reviewed at 
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some length the history of our legislation taxing personal property, 
showing exactly how the distinction between the ''personal prop
erty tax" and the "tax on loans" came to be made. As it gradually 
evolved up to the time of the passage of the Act of 1913, the1 ''tax 
on loans'' clearly embraced all of the debts of private corporatioru: 
upon which interest was paid. Judge Hargest said at page 123: 

''So it is apparent that the Legislature by these va
rious Acts, as indicated by the cases above cited, and 
~any other cases to which reference is unnecessary, 
mtended to separate personal property for taxation info 
two cla.sses, although the subjects were enumerated in 
the same section of the Act of Assembly. The one class 
came to be known as t}le ''tax on loans'' and, as indi
cated by the two cases above referred to, embraced the 
debts of private corporations. It was intended to em
brace all of such debts, and from the passage of the Act 
of 1885, wherein the taxable was directed not to return 
to the local assessor for taxation the obligations of cor
porations, down to the passage of the Act of 1913, such 
obligations, if taxed at all, were taxed as loaru:, and the 
tax paid by the corporation, as the collector thereof. The 
other class, as the Supreme Court have said in the ease 
of Commonwealth v. ·Lehigh Valley R. R. Co., supra, 
was 'the residue of the general class, except the bonds of 
m1micipal corporations.' * ..:· *" (Italics ours) 

As explained by Judge Hargest in his opinion, great confusion 
arose between Sections 1 and 17 of the Act of 1913 because the 
language of both sections overlapped and taxed the same kind of 
property. The obvious intention of the Legislature in passing the 
Act of 1919 was not only to return to the system of taxing indebted
ness in force prior to the Act of 1913, but also to enlarge the sub
jects of taxation for State purposes by including all corporate in
debtedness, however evidenced, provided interest was paid thereon. 

This is supported by the opinion of the Supreme Court in Com
nwnwealth v. Imperiai Woolen Cmnpany, 290 Pa. 526' (1927). In 
that case, the question arose whether Section 17 of the Act ,of 1913 
as amended· by the Act of 1919· imposed a tax for State purposes 
upon accounts recorded on the books of a corporation and on which 
it paid interest but which were not evidenced by ·any paper, docu
ment, credit memorandum, written acknowledgment, or any sub
stitute therefor, given or issued, by a debtor corporation to its 
creditor. Referring to the Act of 1919, the Supreme Court said 

(page 529): 

'' * * 'i:• it classifies evidences of indebtedness of three 
kinds upon which tax is to be paid; those that are 
issued by a corporation, those which are assumed by 
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it and those on which it pays interest. * * *We_ think _t~e 
manifest purpose of the legislature w'.1s to tax . all i~. 
debtedness of corporations, however evidenced, .. and thus 
to place them all on an equality so far as loan taxes are 
concerned, otherwise a corporation which had borrowed 
money and given au obligation for it would be taxed, 
whereas one which had borrowed a like sum and made 
an entry thereof upon its books would escape the tax.'' 
(Italics ours) 

In Commonwealth v·. People's Natural Gas Company, 301 Pa. 120 
(1930), the Supreme Court · affirmed the principle laid down in the 
Imperial Woolen Company Case, that the purpose of the Legislature 
as indicated in the 'Act of 1919 was t_o tax '' * * * all indebtedness 
of corporations, however ·evidenced, * * *" upon which interest was 
paid. In this case, cash deposits made by customers with a gas 
company in order to establish ·credit, under an agreement, to refund 
the amount of the deposit with interest upon the fulfilment of the 
customer's obligations to the company, were subject to loans tax 
under Section 17 of said Act of 1913 as amended by the Act of 1919. 

Foley's Estate, 80 P. L. J., 469· (1932) holding that a bank account 
which bore interest at two per cent was liable for personal property 
tax under Section l of the Act of 1913, gave no consideration to any 
of the decided cases on Section 17, and, therefore, can have no appli
cation to your question. 

The Act of April 21, 1933, Act No. 40, amends Section 1 of said 
Act of 1913 as indicated by the words in italics in the first proviso 
of the section as follows: 

'' # * * Provided, That this section shall not apply to 
bank notes, or notes discounted or negotiated by any 
bank or banking institution, savings institution, or trust 
company, nor to loans, shares of stock, or other securities, 
held by bankers or brokers solely for trading purposes, 
nor to accounts or debit balances owing by customers of 
bankers or brokers in the usual courses of business, nor 
to interest bearing accounts in any bank or banking in,. 
stitution, savings institution, or trWst company: • • •" 

In view of the fact that this amendment of 1933 expressly removes 
''interest bearing accounts in any bank or banking institution, sav
ings institution or trust company" from taxation under Section 1, 
it definitely eliminates any doubt as to whether these interest bearing 
deposits are taxable under Section l. 

It is unnecessary to cite authorities in support of the principle 
that the relationship of creditor and debtor exists between a bank 
and its depositors. As stated by the Supreme Court in Commo'l'llW.ealth 
v. People's Natural Gas Company, supra, "if the. placing of the 
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deposit with defendant did not create the relationship of creditor and 
debtor, it is difficult to say what other relation was established. '' 

Therefore, we are of the opinion and you are advised that deposits 
in incorporated banks, upon which interest is paid, are subject to 
corporate loans tax under the pro.visions of Section 17 of the Act 
of June 17, 1913, P . L. 507 as amended. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PHILIP S. MOYER, 
Dep1dy Attorney General. 

OPINION NO. 88 

Audits-State Workmen 's Insuranoe Funil-State Workmen's Jnswrance Board. 

The Legislature, byi Acts Nos. 68 and 322, which became effective June 1, 1933, 
transferred from the Department of the Auditor General to the Insurance · Depart
ment the full responsibility of auditing the State Workmen's Insurance Fund and 
the affairs of the State Workmen's Insurance Board. 

Department of Justice, . 

Harrisburg, Pa., August 22, 1933. 

Honorable Otto F. Messner, Deputy Auditor General, Harrisburg, 
Pennsylvania. 

Sir: You inquire whether the Department of the Auditor General 
has any responsibility in connection with the audit of the State Work
men 's Insurance Fund and the affairs of the State Workmen's In
surance Board. 

Your inquiry arises under Act.s No. 68 and 322, which were enacted 
at the recent session of the Legislature and which became effective 
June 1, 1933. 

Act No. 68 provides, inter alia: 

''That the Insurance Department, at least once each 
year, shall make a complete examination and audit of 
the affairs of the State Workmen's Insurance Fund, in
cluding all receipts and expenditures, cash on hand, 3:nd 
securities investments, or property held representmg 
cash or c~sh disbursements, to ascertain its financial con
dition and its ·ability to fulfill its obligations, whether 
the State Workmen'~ Insurance Board in managing the 
fund has complied with the provisions of law . relating 
to the fund, and the equity of the board's plans and 
dealings with'. its policyholders.'' 
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Act No. 322 amended Section 402 of The Fiscal Code to read, in 
part, as follows: 

"Audits of Affairs of Departments, Boards and Com
missions.-It shall be the duty of the Department of the 
Auditor General to make all audits, which may be neces
sary, in connection with the administration of the :finan
cial affairs of the government of this Commonwealth. 

''At least one audit shall be made each year of the 
affairs of every department, board, except the State 
Workmen's Insurance Board, and commission of the 
executive branch of the government, and all collections 
made by departments, boards, or commissions, and the 
accounts of every State institution, shall be audited 
quarterly. 

''Special audits of the affairs of all departments, 
boards, except the State Workmen's Insurance Board, 
commissions, or officers, may be made whenever they 
may, in the judgment of the Auditor Gen:eral, appear 
necessary, and shall be made whenever the Governor 
shall call upon the Auditor General to make them.'' 
(Italics reflect changes made by the amendatory act) 

Prior to the enactment of the above cited legislation, the only 
authority for the Department of the Auditor General to audit the 
affairs of the State Workmen's Tnsuranc·e Board or the State Work
men's Insurance l!'und was contained in Section 402 of The Fiscal 
Code and the Act of June 13, 1923, P. L. 698. (See Formal Opinion 
of this Department to the Secretary of Labor and Industry, under 
date of May 26, 1930, Official Opinions of the Attorney General, 
1929-1930, page 164) 

In the above cited opinion it was stated, among other things: 

"The suggestion has been advanced that the audit of 
the affairs of the Board is not essentially or necessarily 
an audit of the Fund. * * * 

'' • * * the audits provided for in Section 402 m:ean 
the audits of the fiscal or financial 'affairs' of the depart
ments, boards, and commissions of the Commonwealth. 
The only financial affairs of the State Workmen's In
surance Board are its control and administration of the 
State Workm·en's Insurance Fund-even though said 
Fund is not strictly State-owned money. '~ * * '' 

Accordingly, the power to audit the State Workmen's Insurance 
Fund necessarily includes the power to audit the affairs of the State 
Workmen's Insurance Board. 

Reading Acts 68 and 322 together, it becomes clear that it was the 
obvious intent of the Legislature, by those acts, to transfer from the 
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Department of the Auditor General to the Insurance Department the 
power and duty to audit the State ·workmen's Insurance Fund, and, 
consequently, the affairs of the State Workmen's Insurance Board. 

Accordingly, you are advised that the Legislature, by Acts Nos. 68 
and 322, which became effective June 1, 1933, transferred from the 
Department of the Auditor General to the Insurance Department the 
full responsibility of auditing the State Workmen's Insurance Fund 
and the affairs of the State Workmen's Insurance Board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
E. RUSSELL SHOCKLEY, 

Deputy Attorney General. 

OPINION NO. 89 

Taxation--Exoneration by school directors of person ow'llling real -estate from pa,y
ing school taxes assessed against him. 

Property owners may not be exonerated from payment of taxes on the ground 
of indigency. Such exonerations would constitute exemptions forbidden by Article 
IX, Sections 1 and, 2 of the Constitution of 1874. But these provisions do. not pre
vent exonerations on the grounds of mistake or for unseated lands; nor do these 
provisions prohibit exoneration! of tax collectors as distinguishing from taxpayers. 

Department of Justice, 

Harrisburg, Pa., August 22, 1933. 

Honorable W. M. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: You have asked us to adlvise you whether a board of school 
directors may exonerate a person owning real estate from paying 
school taxes assessed against him. 

The term ' 'exoneration'' as most commonly, used in tax matters 
means an action of taxing authorities by which a tax collector is 
relieved of the responsibility of collecting taxes assessed against par
ticular persons or property. In many cases 'the practical result of 
such an exoneration is to relieve the taxpayer himself, because no 
efforts are made thereafter to collect the tax. In other instances, 
however, the exoneration of the collector is followed by the filing of 
liens or other methods of enforcing the taxpayer's liability. A situa
tion in which the Legislature has expressly provided for ~he latter 
procedure is found in the Act of IVIay 29, 1931, P. L. 280, under which 
collectors become entitled to exoneration upon returning delinquent 
taxes to the county commissioners for establishing liens. 
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That. school boards have authority to exonerate tax collectors is 
settled: Stone v. School District of Carbondale, 102 Pa. Super, Ct. 
60, 64 (1931); Chester City School Directors (No. 3), 19 Del. Co. 200, 
202 (1928) ; Scranton. School Directors, 6 Pa. D. & C. 105 (1924) and 
In Re Auditors of School District, Pittston T_ownship, 20 Luzerne L. 
R. 51 (1918). 

However, you have supplemented your inquiry by saying that y-0u 
are not concerned as to the authority of school boards to exonerate 
tax collectors, but only as to the power of the boards affirmatively to 
relieve the taxpayer hims.elf and his property from tax liability. We 
shall address ourselves to that problem. 

Exonerations may be made by school districts on one of three 
grounds,-mistake, unseated lands, or indigency: Act of June 13, 
1836, P. L. 525, Sec. 6; Act of May 8, 1854, P. L. 617, Sec. 31. 

Exonerations to correct mistakes are not in reality exonerations 
at all. Exonerations of unseated lands is clearly in relief of the 
tax collector only; the lands themselves are returned to be sold at 
tax sales, under a long established system: See Long v. Phillips, 241 
Pa. 246 (1913). We have no hestitation in saying that these two 
forms of exoneration are entirely proper. Therefore, we shall elimi
nate them from further consideration, and our discussion will con
cern only exonerations made on the ground, or under the pretext 
of indigency. 

Two principal questions confront us. (1) Tu there existing legis
lation conferring on boards of school directors authority to exonerate 
taxpayers and taxable property from tax liability? And, (2), if 
there is such legislation, is it constitutional~ 

The answer to the first question is not entirely free from doubt. 
No Act of Assembly expressly confers the power, and the cases pro
vide no explicit authority. Howe'Ver, we believe that the power may 
be implied from such legislative provisions as do ·exist. But since the 
answer which we shall give to the second question will dispose of the 
matter, it would serve no useful purpose to enter into a detailed 
discussion of the first. Suffice it to say that, in our opinion, legis
lative authority to make such exonerations, may be found in the Act 
of June 13, 1836, P. L. 525, Section 6 and the Act of May 8, 1854, 
P. L. 617, Section 31, and was recognized or assumed by the Supreme 
Court in Schoo·l Directors of Bedford Borough v. Anderson, 45 Pa. 388 
(1863), and Clinton School District's ,Appeal, 56 Pa. 315 (1868). The 
Legislature attempted to carry the power forward in boroughs and 
townships by the Act of June 25, 1885, P. L. 187, Section 10, and ·it 
included it by implication in Sections .559, 530 and 545 of the School 
Code of May 18, 1911, P. L. 309. Incidentally, the School ·code re~ 
pealed the Acts of 1836 and 1854, supra. The Act of May 27; 1841, 
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P. L. 400, .Section 8 also coJ;J.firms the !l~tence of authority to make 
such exonerations at that time. 

Therefore, we shall proceed on the premise that there is legislative 
authority to exonerate taxpayers and their property from payment 
of school taxes on grounds of indigency. Is it constitutionaU 

Prior to 1874 the power of the Legislature to exempt from taxation 
was practically unlimited. Abuses of this power led to the adoption 
of the provisions of Section 1 and 2 of Article IX of the Constitution 
of 1873. As adopted, they were as follows: 

''.Section 1. All ta.x.es shall be uniform, upon the same 
class of subjects, Within the territorial limits of the au
thority levying the tax, and shall be levied and collected 
under general laws; but the General Assembly may, by . 
general laws, exempt from taxation public property used 
for publfo purposes, actual places of religious worship, 
places of burial not used or held for private or corporate 
profit, and institutions of purely public charity~ • • • 

''Section 2. All laws exempting property from taxa
tion, other than .the property above enumerated, shall 
be void.'' 

Subsequent amendments have added other permissible subjects of 
exemption not important here. 

We are convinc!ld that exoneration . of taxpayers, on the ground 
of indigency, as distinguished from exoneration of the collector, i~ 
the grantin~ of an exemption. Exonerations on the groUn.d bf mis
take and exonerations of unseated lands, however, are not ~~emptions. 

In Sinnemahoning Iron and! ,Coal Company v. S}IJ.affer, 14 Pa. Dist. 
368 ( 1905), a well reasoned case, it was directly ruled that the con
stitutional provisions above quoted prevented exoneration of taxpayers 
after the effective date of the Constitution. The court in that case 
said: 

' I 

'' • • • All the Acts of Assembly allowing exonerations 
from taxation have been · abrogated by the Constitution; ·
and no exemptions can.be al).9~ed exce~t tho&e enumerated . 
in art. IX, se(:. 1, of the Constitution.' . 

In Mercantile Hall Library Oo. v. Pittsburgh, 9 Sadler 59 (1887); 
the Supreme Court adopted the opinion of the court below, which held 
that the Constitution annulled an act which had exempted from tax~· 
ation the property of the plaintiff. To the argument there advariced
that the constitutional provisions were prospective only the court said: 

''To say that this section is merely prospective is to say 
that it is utterly without meaning or good. Any statute 
the1.iafter passed in violation -of any ·of the provisions of• 
sec. 1 would necessarily-be void. The intention was ·to· · 
save the existing laws in relation to tht- nanner of assess-
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ing and collecting taxes, for the discretion. of the legisla
ture as to the time of their repeal; but to wipe out at once 
all exemptions of property from taxatio!1 other than. t~at 
enumerated in sec. l. All such laws shall be void -
not when the legislature may see fit to repeal them, but 
immediately on the adoption of the Constitution.'' 

The effect of this seemingly clear language of the Constitution and 
of the cases just cited has been confused, however, by other cases 
which have, in one connection or another, said that the constitutional 
provisions in questioh did not repeal any prior laws, but were pros
pective only. Coatesvi"lle Gas Co. v. County of Chester, 97 Pa. 476 
( 1881), and other cases of this kind are distinguished in the Mercan
tile Library Co. Case. 

But in Walker's Appeal, 44 Pa. Supra. 145 (1910), it was directly 
stated that the Constitution had not repealed any laws permitting 
exonerations, and that the power vested in taxing officials by prior 
Acts of Assembly was undisturbed. That case, however, involved ex
oneration of a tax collector, not of a taxpayer, and the Superior Court 
directly avoided our present question when it used the following argu
ment to sustain its conclusion that the power to exonerate collectors 
remained: 

"* * * It may well be doubted in any view of the case 
whether the exonerations to the collector authorized by 
the act of 1834 are exemptions from taxation within the 
meaning of the constitutional provision. The exonera
tion of the treasurer was not necessarily a release of the 
property assessed from liability. The assessments were 
duly made and the taxables regularly charged. The 
release of the treasurer from liability for the collection 
of the taxes from which he was exonerated was in relief 
of the treasurer in order that he might make settlement 
as provided in sec. 48 of the act of 1834. '' 

The Walker Case may well be differentiated from the other cases 
cited on the ground suggested in the foregoing quotation. Exonera
tion of tax collectors not being an exemption, was not affected by the 
Constitution. 

Subsequent cases, dealing with the propriety of the exonerations 
of collectors, have at times made general statements as to the ex!stence 
of a power in taxing bodies to exempt property and persons, but we 
have not found one in which the question was actually decided, or 
even made the subject of direct consideration. The most recent i<> 
Robbins v. Baldwin TO'wnship School District, 80 Pitts., L. J. 30 
(1930). The plaintiff there was a taxpayer seeking exoneration, but 
the case was dismissed on procedural grounds, and the opinion affords 
us no assistance. 
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Except for Sinnemahoning Iron and Coal Comparvy v. Shaffer, supra, 
the only case that has squarely passed upon our present question is 
Carve!f" v. Hanover Townshtip School District, 17 Pa. D. & C. 116 (1932). 
In that case, Judge Valentine of the Court of Common Pleas of Luzerne 
County, in considering the propriety of certain acts of a board of school 
directors said (p. 119) : 

'' 1. The so-called abatement ·constituted an attempt 
on the part of the majority of the members of the school 
board to relieve the owners of real estate from liability 
for the payment of taxes assessed thereon. They lack legal 
authority to take such action." 

Judge Valentine's opinion does not contain any discussion of the 
question, but we believe that his conclusion is fully justified. If we 
regard the exoneration provisions of Sections 530, 545 and 559 of 
the School Code as new legislation, (the Code having expressly repealed 
the Acts of 1836 and 1854 under which prior exonerations had been 
made), both the legislative provisions and the actual exonerations by 
local authorities would fall under: the constitutional ban on future 
grants of exemption. 

If, on the other hand, following the rather tenuous reasoning of In 
Re Auditors School District, Pittston Township, 20 Luzerne L. R. 51 
(1918), we should consider the Code provisions on exonerations not 
as new legislation adopted since the Constitution, but as continuations 
of powers granted by the Acts of 1836 and 1854, carried forward 
through the medium of the Act of June 25, 1885, P. L. 187, Section 
10, the result is the same. The Sinnemahoning Iron and Coal Com
pany and Mercantile Hall Library Co. Cases, supra, amply sustain 
the concl11sion that the Constitution abrogated the authority given to 
school boards by the Acts of 1836 and 1854 to exonerate taxpayers 
on the ground of indigency, as well as prohibiting future legislation 

of the same kind. 

It may be noted that the theory of the Pittston Township Case, that 
the statutory authority granted by the Acts of 1836 and 1854 has been 
continued without interruption in any event could be applied only 
in boroughs and townships, since the Act of 1885, on whi,ch the theory 
depends, applied only to those municipal subdivisions. 

It seems that our conclusion coincides with the view of at least 
one of the present Justices of our .Supreme Court. In a dissenting 
opinion in Fitzpatrick v. Thomas, 311 Pa. 191, 196 (1933), Mr. Justice 
Kephart, speaking of items which may be deducted from a tax levy 
in cities of the third class, said that the item "exoneration of poor 
persons," "never includes persons owning real estate." 
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To summarize : 

We .conclude that exoneration of taxpayers on the ground of indi
gency, as distinguished from exoneration of collectors, is the granting 
of exemptions from the payment of taxes. Prior to the adoption of 
the Constitution of 1873, such exonerations were permissible, and the 
School Code of 1911, by implication, purported to permit similar action 
by boards of school directors. But the provisions of Article IX, Section 
1 and 2 of the Constitution abrogated then existing powers to make 
such exonerations and forbade future legislation conferring the power. 

Therefore, following the decisions in Sirvnemahoning Iron aind Coal 
Company v. Shaffer and Carver v. Hanover Township School District, 
supra, we advise you that boards of school directors may not exonerate 
property owners or their property from payment of school taxes on 
the · ground of indigency, although tax collectors may be exonerated 
from liability to collect such taxes. However, this does not prevent 
exonerations of unseated fands or on account of mistakes. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C . . ARNOLD, 
· De[>Uty Attorney General. 

OPINION ,NO. 90 

BU8iness corporation-Publio service compan'!J--'Oertificates of authority and 
articies of incorporation. 

Existing corporation laws of this Commonwealth do not pe~t the formation 
of a domestic business corporation or the admission of a foreign. business cor
poration with authority to transact the business of a public service company, and, 
conv~rsely, .a domestic public service company may not be formed, or a for.eign 
public service company may not be registered for any purpose applicable only 
to business corporations. Therefore, the Department of State should not accept 
any papers which do not reflect this distinction. 

Department of Justice. 

Harrisburg, Pa., August 23, 1933. 

S. · L. Winegrad, Chief; .Corporation Bureau, Department of State,. 
.Harrisburg, Pennsylvania. 

· ~ir: Yo~ state th~t applications for certi~cates of authority . a11d 
az:;1:les of mcorporat10n have been presented to your department, con~ 
tammg purpose · clauses which would · authorize ·a corporation to' en~ 
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gage in a business permissible by the laws of this Commonwealth for 
both public service companies and business corporations. 

You inquire whether your department should treat such corporations 
as public service companies or as business corporations. 

Your inquiry is undoubtedly prompted by the enactment of the 
Business Corporation Law, which became effective July 3, 1933, and 
which completely revised and codified the laws of the Commonwealth 
relating to the formation, regulation and dissolution of all corporations 
for profit, except cooperative associations, public service companies, 
banks, trust companies, building and loan associations and insurance 
companies (see Section 4). Among other things, a new method was 
prescribed for the incorporation of domestic business corporations 
(Article II), and for the registration of foreign business corporatio11s 
desiring to do business in the Commonwealth (Article X). No change 
whatsoever was made in existing laws relating to the incorporation, 
regulation and dissolution of domestic public service companies or the 
registration of foreign public service companies. All prior laws relat
ing . to corporations for profit were repealed in so far as they related 
to business corporations (Section i202). 

Accordingly, the existing legislative pattern of our corporation 
laws makes a clear distinction between business corporations and 
public service companies. To form a domestic business corporation 
the incorporators are required by the Business Corporation Law to 
submit articles of incorporation to the Department of State, which, 
in turn, is required to issue a certificate of incorporation; whereas tv 
form a public service company the incorporators are required, by the 
Corporation Act of 1874, or other applicable laws, to present a certifi
cate of incorporation to the Governor, who, in turn, is required to 
issue letters patent with the approval of The Public Service Commis
sion. A foreign business corporation, before it may do business ,in . ~he 
Commonwealth, is required by the Business Corporation Law . to pro
cure a certificate of authority from the Department of State, and to 
advertise its intention to do so; whereas a foreign public service com
pany is required by the Act of June 8, 1911, P. L. 710, to file with the 
Secretary of the CommonweaJth a written power of attorney designat
ing the secretary as its agent for service of process, and, by The Pub
lic Service Company Law, to obtain a certificate of public conveni-

ence. 
As the Business Corporation Law, by Section 4, does not apply or 

relate to public service companies, it is clear that a business corpora
tion may not be formed for any purpose which would put it within 
the category of a public service company, as defined in The Public 
Service Company Law. Conversely, a public service company may 
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not be formed for any purpose for which a business corporation ma~· 
be formed, as the Business Corporation Law is the only incorporation 
statute providing for the formation of corporations for that purpose, 
and public service companies are not within its purview. In the 
latter case, however, we point <mt that the Legislature has not cur
tailed the powers of public service companies one iota, so that such 
companies still have the implied power to deal in merchandise that 
will promote the utilization of their service rendered to the public, 
as was decided by the Supreme Court in Malone v. Lancaster Gas 
Light, Etc. Co., 182 Pa. 309 (1897). See also, Commonwealth, ex rel., 
Appellant, v. Plviladelphia Electric Co., 300 Pa. 577 (1930). 

What we have said applies equally as well to foreign corporations 
seeking admission to do business in this Commonwealth, for Section 
1002 of the Business Corporation Law expressly provides that the 
Department of State shall not issue a certificate of authority to any 
foreign business corporation to do ''any kind of business for the 
transaction of which a domes.tic business corporation could not be 
formed under the laws of . the Commonwealth. '' Therefore, the De
partment of State has no power to issue a certificate of authority to a 
foreign public service company under the Business Corporation Law, 
and, conversely, the Department of State may not issue a certificate 
of authority to a foreign business corporation which sets forth any 
purpose which would constitute it a public service company. 

Accordingly, you are advised that the existing corporation laws of 
this Commonwealth do not permit the formation of a domestic busine;;;s 
corporation or the admission of a foreign business corporation with 
authority to transact the business of a public service company, and, 
conversely, a domestic public service company may not be formed, or 
a foreign public service company may not be registered, for any pur
pose applicable only to business corporations. Therefore, the Depart
ment of State should not ·accept any papers which do not reflect this 
distinction. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

E. RUSSELL SHOCKLEY, 
Deputy Attorney General, 
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OPINION NO. 91 

Banks and Banking-Banks and trust companies--OommerciaV department-Assets. 

Section 1111 of the Banking Code of 1933, P. L. 624, applies to assets acquired 
by the commercial department of a bank and trust company prior to July 3, 1933, 
with the same force as in the, case of assets acquired after that date. 

Department of Justice, 

Harrisburg, Pa., September 9, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised on the application of Section 
1111 of the Banking Code, Act No. 112, approved May 15, 1933, to 
assets which were purchased by the commercial department of a bank 
and trust company prior to July 3, ;1933, the effective date of the 
Banking Code. 

Section 1111 of the Banking Code provides, as follows: 

''Limitation upon Purchase or Exchange of Assets 
of Commercial Department.-A bank and trust company 
shall not, directly or indirectly, purchase with funds 
held by it as fiducia1·y, or exchange for any real or per
sonal property held by it as fiduciary, any asset of its 
commercial department, but this prohibition shall not 
apply in the case of bonds or other interest-bearing obli
gations of the United States, of this Commonwealth, or 
of any county, city, borough, township, school district, 
or poor district of this Commonwealth, nor in the case 
of assets of its commercial department earmarked for 
future trust investment at the time of acquisition by the 
commercial department, and purchased or exchanged, 
within one year after acquisition, with funds or for prop
erty held by it as fiduciary. A report shall be made 
monthly to the board of directors and to the Department 
of all transactions, including earmarked acquisitions, 
within the ·exception to the foregoing prohibition.'' 

It is clear under the terms of this section that no transfers of 
assets, other than those expressly specified therein, may be made 
from the commercial department to the trust department of a bank 
and trust company. No exception, express or implied, is made with 
respect to assets acquired prior to July 3, 1933. Except for the 
types of government obligations listed in the portion of Section 1111 
quoted above, no asset of the commercial department of a bank and 
trust company, regardless of when acquired, may be purchased with, 
or exchanged for, funds or property held by the bank and trust 
company as :fiduciary, unless such asset was earmarked for trnst 
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investment at the time of its acquisition by the commercial depart
ment and unless the transfer to the trust department is made within 
one year after the . acquisition of such asset by the commercial de
partment. 

You have suggested the possibility that assets acquired by the 
commercial department of a bank .and trust company prior to July 
3, 1933 may be earmarked after that date for future ,trust invest
ment. Such a procedure would be in conflict with the express terms 
of Section 1111 of the Banking· Code. That section specifically pro
hibits the transfer from a ' bank and trust company 's commercial to 
its trust department of any assets not earmarked for · future trust 
investment ' 'at the time of acquisition by the commercial depart
ment". 

Therefore, we advise you that . Section 1111 of the Banking Code 
applies to assets acquired. by the commercial department of a bank 
and trust company prior to July 3, 1933, with the same force as in 
the case of assets acquired after that date. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
BERN~RD G .. SEGAL, 

Assistant ·Deputy Attorney General. 

OPINION NO. 92 

Home Owners' Loan Corporation Bonds-Eight of ins'Urance companies to in
vest in. 

Life insurance companies,. fire insurance companies, marine insurance companies, 
fire and marine insurance companies,.· and ca~u.alty insuraµce companies, whether 
stock or mutual, as well as fraternal b~nefit societies, are not authorized to pur
chase bonds of the Home Owners' Loan Corporation as investments, but they 
may accept them in exchange for mortgages upon real property in .any case in 
which, after an independent study of the particular facts involved, they deem such 
action to the bes~ interests of the companies or associations. 

Department of Justice, 

Harrisburg, Pa., September 14, 1933. 

Honorable Charles F. Armstrong, Insurance Commissioner, Harris
burg, Pennsylvania. 

Sir : We have your request to be 'advised whether life insurance 
companies, fire insurance companies, marine insurance companies fire 
and marine insurance companies, and fraternal benefit· societies' may 
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41.vest in, .or , accept in exchange for .mortgages • held by them, · bonds 
of the Home ·Owners' Loaff Corporation.. . .. 

The Home Owners' Loan Corporation is a corporation organized by 
the Fede~al Home Loan Bank Board under the provisions of the 
'·'Home Owners' Loan Act of 1933", approved Jun.e 13, .1933. Its 
entire capital, not exceeding $200,000;ooo.oo, is subscribed .by the 
government of the United States. The corporation is authorized to 
issue bonds in an amount not exceeding $2,000,000,000.00. 

The act provides that the ;bonds shall mature within a period of 
not more than eighteen years, shall bear interest at the rate of four 
per centum. per annum, and shall be guarante-ed by the United States 
as to interest only. There is no guarantee as .fo .the · pa:Vment of 
principal. . ... 

The bonds may be sold by the Corporation to provide additional 
funds !for carrying out the 'Purposes of the act, or they may be 
exchanged for mortgages or other liens upon real property occupied 
by the owner as a home. The face value of bonds exchanged, 'plus 
accrued interest thereon, and any cash advanced in accordance with 
the provisions of the act, shall not exceed $14,000, or eighty per cent 
of the value of the real property, as determined by an appraisal 
made by the Corporation, whichever is the smaller amount. The 
value of the property, as so appraised, must not exceed $20,000. The 
mortgage or lien taken by the Corporation in exchange for the bo.nds 
must be a :first · lien upon the real property taken as security: 

We shall consider separately the questions involved with respect 
to each of .the institutions mentioned · in your inquiry. 

Stock or Mutual Life lnsuranc6. Compawies 

Section 404 of the Act of May 17, 1921, P. L. 682, The Insurance 
Company Law of 1921, prescribes the classes of securities . in which 
a stock or a mutual life insurance company may invest its capital 
and reserves. In our opinion, the bonds of the Home Owners' Loan 
Corporation do not fall within a'ay of the categories therein sp~cified. 

It has been suggested that these bonds come mthin the group 
specified in Section 404 (b), that is, bonds of the United States. In 
our Formal Opinion No. 86, issued August 17, 1933, we advised the 
Secretary of Banking that bonds ·of the Home Owners' Loan Corpo-
ration are not bonds of the United States. · 

Section 405 of The Insurance Co~pany Law of 1921 lists the classes 
of securities in .which a stock or a mutual life insurance company 
may invest its surplus. These elasses likewise do not, in our opinion, 
include bonds of the Home Owners' Loan Corporation. · ' · 

The question next arises whether such companies may accept such 
bonds in exchange for mortgages held by them. : ' ' ' ' ' ·. ' . 
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Section 404 of .The Insurance Company Law of 1921, which deals 
with investments of t:tie capital and · reserves of life insurance com
panies, provides as follows : 

"Nothing herein contained shall be construed as to 
prevent any such company from _acqu~ring _or h?lding 
property * ~:· * which may be obtamed m satis£act10n of 
any debt previously contracted.'' 

Section 405 which deals with the investments and surplus of such 
' companies, provides, in part, as follows : 

''Any money over and above the capital and reserves 
of any stock or mutual life insurance company may_ be 
invested in the securities enumerated in the preceding 
section * * •." 

Under these provisions, it :is clear that such companies have the 
power to exchange mortgages held by them for such bonds, whenever 
in their opinion such action is for the best interests of the companies. 

Therefore, we advise you that stock or mutual life insurance com
panies are not authorized to purchase bonds of the 'Home Owners' 
Loan Corporation as investments, but they may accept them in ex
change for mortgages whenever such action seems to be to their best 
interests. 

Stock 01· Mutual Fire Insurance, Marine Insurance, or Fire and 
.Marine Insurance Companies 

Section 517 of The Insurance Company Law of 1921, as amended 
by the Act of <June 23, 1931, P. L. 904, specifies the classes of securi
ties in which stock or mutual fire insurance, marine insurance, or fire 
and marine insurance companies may invest their capital, and Sec
tion 518 :of that act, as :amended by the Act of May 12, 1925, P. L. 
601, establishes the legal investments for the surplus of such com
panies. In our opinion, none of the classifications in either section 
includes bonds of the Home Owners' Loan Corporation. 

Iii has been suggested that such bonds fall within the following 
category in Section 518 : 

'' * * * the stock or other evidence of indebtedness of 
any solvent corporation created under the laws of this 
Commonwealth or of any other state of the United States 
or the District of Columbia * * *." 

The Home Owners' Loan Corporation was organized by the Federal 
Home Loan Bank Board under the laws of the United States -not 

' under the laws of any state or of the District of Columbia. Clearly, 
therefore, it is not included in any of the classes enumerated in the 
portion of Section 518 which we have quoted above. 
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Whether such bonds may be accepted in exchange for real estate 
mortgages of such companies is a different question. Such action 
is neither expressly authorized nor expressly prohibited by any pro
vision of law. It involves the power of any institution or any 
fiduciary with limited investment powers to protect itself or the 
estate, respectively, from loss on a previous investment by acquiring 
property which it ,could not purchase as an original investment. Such 
power must be implied, unless it is expressly prohibited. Its existence 
is essential to the successful operation of the companies under dis
cussion in this opinion. 

Therefore, we advise you. that stock or mutual fire insurance com
panies, marine insurance companies, or fire and marine insurance com
panies are :riot authorized to purchase bonds of the Home Owners' 
Loan Corporation as investments, but they may accept them in ex
change for mortgages in any .cases: in which, after an independent 
study of all the surrounding circumstances, they deem such action 
to be to their best interests. 

Stock or Jlthdual Casualty Insitrance Companies 

Section 602 of "!'he Insmance Company Law of 1921 specifies the 
authorized investments for the capital of stock casualty insurance com
panies, and Section 603 of that act, as last amended by the Act of 
March 10, -1925, P. L. 30, lists the authorized investments for their 
surplus. In our opinion, bonds of the Home Owners' Loan Corpora
tion are not within the terms of either list. 

Section 802 of The Insurance Company Law of 1921 provides as 
follows: 

"No domestic mutual company other than a mutual 
life company shall invest any of its assets except in 
accordance with the laws of this Commonwealth relating 
to the investment of the assets of domestic stock insur
ance companies transacting the same kinds of insur
ance." 

Although there are no relevant statutory provlSlons on the ques
tion of the power of casualty companies to accept such bonds in ex
change for mortgages, we are of the opinion, for the reasons stated 
above in connection with fire insurance, marine insurance, or fire and 
marine insurance companies, that they may do so under the same cir
cumstances . as apply in the case of such companies. 

Therefore, we advise you that stock or mutual casualty insurance 
companies are not authorized to purchase bonds of the Home Owners' 
Loan Corporation as investments, but they may accept them in ex
change for mortgages in any cases in which, under the particular cir
cumstances involV'ed, they deem such action to their best interests. 
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Fraternal Benefit Societies 

Section IO of the Act of May ~O, 1921, P. L. 916, as amended by 
the A<lt of April 26, 1929, provides, in part, as follows: 

'' * «, * Except as herein otherwise allowed, every do
mestic society [that is fraternal benefit societies] shall 
invest its funds only in securities permitted by the laws 
of this Commonwealth for the investment of the reserves 
of life insurance companies. * * *" (Bracket ours.) 

Therefore, we advise you that fraternal benefit societies may not 
purchase bonds of the Home Owners' Loan ·Corporation as invest
ments, but they may accept them in exchange for mortgages, in any 
cases in which, after an independent study of the facts involved in 
each case, they deem such action to their best interests. 

Summary 

To summarize, we advise you that life insurance companies, fire 
insurance companies, marine insurance companies, fire and marine 
insurance companies, and casualty insurance companies, whether 
stock or mutual, as well as fraternal benefit societies, are not author
ized to purchase bonds of the Home Owners' Loan Corporation as 
investments, but they may accept them in exchange for mortgages 
upon real property in any case in which, after an independent study 
of the particular facts involved, they deem such action to the best 
interests of the companies or societies. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

BERNARD G. SEGAL, 
Assistant Deputy Attorney General. 

OPINION NO. 93 

Taa;ation-Delinquent taxes-Abatement of penalties on local taxes-Act of 
August 26, '193'2, J'. ;£,. 100 as amended, ;by Act of May, 1, 19SS, :P.

1 
L.

1 
:BU . . 

The abatement that may be granted under the Act of· August 21?, 1932, P. L. 
100, as amended .by the Act of May 1, 1933, p. L. '214, is limited to a period of. three 
months from the date of the ordinance or resolution providing for' it. Tax;es which 
are not paiq_ within that time are subject to all the penalties imposed by law and 
no further abatement period may be established with respect to taxes covered by 
the first ordinance or resolution. ' 
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'Department of Justice, 

Harrisburg, Pa., September 20, 1933. 

Honorable W. M; Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you as to the powers of a school 
board in connection with the abatement of tax penalties under the 
Act of August 26, 1932, P. L. 100, as amended by the Act of May 1, 
1933, P. L. 214. 

The original act authorized certain political subdivisions of the 
Commonwealth, including school districts, to abate penalties on de
linquent taxes provided that the taxes were paid before December 1, 
1932. The 1933 amendment removed that definite time limitation and 
substituted the following: 

'' * * * Any ordinance or resolution abating penalties 
on taxes, as herein provided, shall contain a provision 
that such taxes must be paid within three months from 
the date the ordinance or resolution takes effect, and that, 
in default of such payment, the penalties shall continue 
to be imposed in the same manner as if such ordinance or 
resolution had not been adopted. Such ordinance or 
resolution may provide for a different amount of abate
ment of penalties in proportion to the promptness of 
payment of the delinquent taxes, but no abatement shall 
be authorized which would result in the amount of the 
penalty unabated being less than interest at the rate of 
six per centum on the delinquent taxes from the date 
when such taxes became delinquent. '' 

Your immediate question, in short, is this: Where a school district 
has taken advantage of the Act of August 2, 1932, P. L. 100 or of 
the amendment of 1933, and has 'Provided for the abatement of 
penalties during the periods allowed, may it after the expiration of 
such a period, by appropriate action, extend the time for three 
months more, with respect to the same taxes as were covered by. the 
original resolution 1 

The purpose of the Act of 1933 was to encourage prompt payment 
of taxes. It was not intended to provide a means whereby local au
thorities could set at naught the tax 'penalty provisions of the Acts 
of Assembly. If a school district could renew the abatement period 
for three months, it could continue to renew it indefinitely. 

Jn our opinion the batement that may be granted under the act 
in question IS limited to .a period ol three months from the date of 
the ordinance or resolution providing for it. Taxes which are not 
paid within that time are subject to all the penalties imposed by law 
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and no further abatement period may be ·established with respect to 
taxes covered by the first ordinance or resolution. 

Very truly yours, 

DEP ARTlVIENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 94 

Fees-<County offioers- D.eduotion of fees from fenes payabfo to the State under 
the Motor Vehicle Code. Act of May 1, 1929, P. L. 905 as amended by .tlot of 
June 22, 19.31, P. L. 751. 

Except where a writ is issued .to the sheriff to1 levy and collect a fine, the clerks 
of court or, where directed by the court, the parole or probation officers, are the 
only officers properly authorized to receive payment o:fl fines imposed by the court 
of quarter sessions for violation of the Motor Vehicle Code. None of these officers 
is entitled to deduct anyj fee when transmitting' fines collected for the use of the 
State. 

When a writ is issued to the1 sheriff and he collects such fines in pursuance of 
sueh writ, he 'is entitled :to deduct a poundage fee of three cents on: the dollar. 

The clerks of court, .and the sheriffs i11; those cases wherei they collect in pursu· 
ance of a writ, should account for and pay over the fines so received by them 
directly to the State under the provisions of The Fiscal Code. They have no right 
lo transmit those fines first to any other county officer. 

Court costs are first deductible out of any forfeited bail p ayable' to the Common
wealth uuder the Motor Vehicle Code. 

Department of Justice, 

Harrisburg, Pa., September 21, 1933. 

Honorable Leon D. Metzger, Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir: You have submitted to this office several questions involving 
the · right of different county officials to deduct fees from fines pay
able to the State under the Motor Vehicle Code of May 1, 1929, P. L. 
905, as amended by the Act of June 22, 1931, P. L. 751, before trans
mitting them to the Department of Revenue. 

You state that in some instances the clerk of court collects the fines 
and deducts a poundage fee. In other cases, he transmits the fines 
to the sheriff who deducts a poundage fee before transmitting the 
money to the State. In some counties the sheriff collects the fines, 
deducts his poundage, and transmits the balance to the county treas
urer, who in turn deducts a further commission before transmitting 
tt; the State. We have learned that in some counties the probation 
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officers are appointed by the sheriff as deputies and that, in this 
capacity, they collect these fines and deduct the sheriff's fees; and 
that in other counties the county commissioners collect the fines and 
pay them to the county treasurer. 

All of these many different methods of collecting and handling fines 
imposed by the courts of quarter sessions demonstrate that no uni
formity exists throughout the State. The questions you have sub
mitted relate primarily to the fees chargeable by the various officers 
in transmitting the fines to the State. The fees chargeable by the 
various county officers are fixed by statute and no officer is authorized 
to make a .charge without specific statutory authority. 

However, a more fundamental question is involved in your inquiry. 
Obviously, a county officer who is not authorized to receive payment 
of a fine imposed under the Motor Vehicle Code by the court of quarter 
sessions and payable to the State, would not have the right to claim 
any fee for collecting such fine. Therefore, your q_uestions resolve 
themselves into one primary question-what officer is authorized to 
receive the payment of a fine imposed by the court of quarter sessions ~ 

'I'he determination of this question first is necessary in order to decide 
which act relating to, fees is applicable. 

The questhm is not free from doubt and our most diligent search 
has failed to uncover any authoritative and definite statement by any 
of the lower or appellate courts of this State. 

Jurisdiction to impose fines under the Motor Vehicle Code is vested 
in the court of quarter sessions of the peace. The Act of March 3.1 , 
1860, P. L. 427, Section 32, V, states that: 

''The courts of quarter sessions shall also have jurisdiction 
in cases of fines, penalties or punishments, imposed by any 
act of assembly, for offenses, misdemeanors or delinquencies, 
except where it shall be otherwise expressly provided and 
enacted.'' 

And the further power is granted to those courts by the same section: 

"* * * to award process to levy and recover such fines, 
forfeitures and amercements, as shall be imposed, taxed or 
adjudged by them respectively ; * * *.'' 

From the ,above sections of the act it is clear that the court not 
only has the power to impose the sentence but to control the enforce
ment of it. Until compliance by the defendant the case is complete1y 
under the court's control. 

When the court is compelled to issue its process to collect the fine, 
such process is directed to the sheriff and is in the form of a fi. fa. to 
collect it by levy on the defendant's goods: Commonwea.lth v. Gabriel, 
14 D. R. 863 (1904) ; In re To'YIJ!J, Tutt&ndario., 21 D. R. 561 (1912). 
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Until some pro~ess has issued out of the court to the sheriff to collect 
the fine, that officer has ·nothing to do · with the receipt ·or the collec-

tion of the money. . 
Even where the court directs the commitment of the defendant until 

the fine is paid, the sheriff's duty is only to hold the body of tlie de
fendant in custody and convey him to prison. That is tlie extent of 
the sheriff's power under his writ even though that writ is a method 
of compelling the payment of the · fine. · · · 

Therefore until a writ of execution is issued to the sheriff to col-
' lect the fine, its collection is still in the control of the court. Com-

JJliance with the sentence can be properly made only by payment to 
the duly constituted officer of the court. 

The Act of April 14, 1834, P. L. 333, Section 45, provides as follows: 

''A clerk shall be commissioned for each of the said courts; 
he shall have the custody of the records and of the seal of 
the respective court, and keep the same at the place of hold
ing such court, and in the apartments provided by authority 
of law for that purpose~ He shall faithfully perform under 
the di rection of the court all the duties appertaining to his 
office.'' 

As the clerk of the court is the duly constituted officer of the court, 
(Commonwealth,., v. Bond!ing Company, 96 Pa. Super. Ct. 31 [1929] ) 
and performs the ministerial duties relating to the procedure of the 
court and the keeping of its records, he is the proper and only office!' 
authorized, in the absence of any order of the court . directing othe:::
wise, to receive money paid to the court in compliance with sentence 
imposing the fine. 

We have no doubt, however, that the court can direct that fines be 
received by J?robation officers. Probation officers are appointed under 
the authority of the Act of June 19, 1911, P . L. 1055, as amended 
June 21, 1919, P . L. 569. These officers are appointed by the .court 
to perform such duties as the court may direct. Likewise, desertion 
probation officers, appointed under the authority of the Act of June 
12, 1913, P. L. 502, are authorized under the dire.ction of the court 
to collect and pay over to the person entitled thereto, money ordered 
to be paid by the defendant. 

In many instances it is highly desirable to have the cases handlerl 
by probation officers kept entirely separate from the other business 
and officers of the courts. That the legislature recognized the right 
of probation officers to receive money is evidenced by the Act of June 
9, 1931, P. L. 401, Sectioni 12, adding a new section to.the county code 
and di:recting that the . county comptroller or auditor should • audit 
the books of parole and probation officers. 
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Whether the fine is paid to the clerk of court or to the parole or 
probation officer it is nevertheless a payment to the court through its 
.officer duly designated to receive it in compliance with the sentence 
of the court. While it might be highly desirable for the parole officer 
at least to certify his collections to the clerk of court in order that 
the record of each case would be complete, that is a matter within the 
discretion of the court. 

There is no statute which fixes any fees to be received by parole or 
probation officers for collecting or supervising the collection of fines. 
Even though a sheriff may have the right to appoint a parole officer 
as a deputy sheriff, such officer in collecting fines does so under the 
direction of the court in the capacity of parole officer and cannot pur
port to act as sheriff and collect the sheriff's fees for doing so. 

When process has been issued to the sheriff in the form of a fi. fa. 
to levy on property of the defendant, the sheriff is entitled to a f ee 
of 3 cents on the dollar out of the fine collected. The fees of th~ 
sheriffs of the various counties are regulated by the following ac1s 
applicable according to varying populations: Act of June 20, 1911, 
P. L. 1072; Act of July 11, 1901, P. L. 663; Act of April 9, 1915, P . 
L. 54, as amended by the Act of May 2, 1919, P . L. 110. All of these 
acts contain the following fee : 

"For levying or paying out fines, three cents per dollar; 
to be paid by the party receiving the fine.'' 

The fees of clerks of quarter sessions in counties of over 1,500,000 
are regulated by the Act of 1879, P. L. 40, and in counties of more than 
800,000, but less than 1,500,000, by the Act of June 11, 1915, P. L. 
938, as amended by the Act of March 18, 1925, P. L. 42. Neither of 
these acts provides for anything like a poundage fee. 

The fees of clerks of courts in all other counties i. e., all counties 
except the counties of the first or second class, are regulated by the 
Act of May 11, 1925, P. L. 570. That act allows the following fees: 

"• • • receiving and distributing money paid into court, 
one per cent.• • •" 

Whether clerks of court in counties governed by the above Act of 
1925 are entitled to a fee of one per cent on fines received by them 
depends on whether such payment would be classed as ''money paid 

into court". 
In tbP, iee bills relating to sheriffs quoted above, the fee for . collect-

ing fines was clearly and unmistakably covered. We cannot believe 
that the Legislature by the phrase "money paid info court" -intended 
it to mean the same thing as the fee hill of sheriffs -were ~ fines wer.e 
specifically provided for in addition to a fee for ot~er types of mone.ys 
going through their hands. · · ·_:. 
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The term ''money paid into court'' has a well recognized meaning. 
It applies to situations where money is delivered to the court to await 
the outcome of litigation involving the right to that money. Such was. 
the situation in Free's Appeal, 301 Pa. 82 (1930), where the clerk 
of quarter sessions paid into the court of common pleas the money 
received by him from fines imposed under the Motor Vehicle Acts of 
1913 and .1919, pending the outcome of the contest between the Com
monwealth and the County Treasurer of York County as to which 
was entitled to such funds. Wher e money is paid into court in such 
cases the court is merely custodian. Fines, when paid, are paid as a 
final determination of the case and a compliance with the sentence. 

Therefore, we are of the opinion that the clerk of court is not en
titled to deduct a fee of one per cent from fines imposed under the 
Motor Vehicle Code before transmitting them to the State for the 
reason that paying the fine is not paying money into court within the 
meaning of the Act of 1925, P. L . 570. 

In some cases to which you have called our attention, the clerks of 
court and sheriffs are transmitting these fines first to other county 
officers. This is clearly improper . Section 901 of Article IX of The 
Fiscal Code of April 9, 1929, P. L. 343, as amended by the Act of 
June 1, 1931, P. L. 318, Section 1, provides as follows: 

"On the first Monday of each month, it shall be the duty 
of each city and county officer to render to the Department 
of Revenue, under oath or affirmation, returns of all moneys 
received during the preceding month for the use of the Com
monwealth, designating, under proper headings, the source 
from which such moneys were received, and to pay the same 
into the State Treasury, through the Department of Revenue, 
less any compensation and reimbursement for expenses allow
able by law for having made the collections.'' 

Under this section of The Fiscal Code, it is clearly the duty of each 
county officer to account directly to the Commonwealth for moneys 
received by him which belong to the State, and to pay such moneys 
over to the State directly. Where the money has already been paid 
tf, some other officer, it can undoubtedly be traced and recovered, but 
the proper officer to account is the officer authorized to receive the 
money. 

There remain to be considered the other situations presented by 
your inquiry. ·Clearly the county treasurer is not the proper officer 
to receive the fines imposed under the Motor Vehicle Code for the use 
of the Commonwealth. Under Section 347 of Article IV of the County 
Code of May 21, 1929, P . L. 1278, the duty of the county treasur~r 
is to receive and account for all money ''due or accruing to the county.'' 
Pines imposed under the Vehicle Code for the use of the State are 
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not moneys "due or accruing to the county," and consequently, the 
county treasurer has nothing to do with them. 

The county commissioners have no more right to receive these fines 
than the county treasurer. Section 384 of Article IV of the County 
Code of May 2, 1929, P . L . 1278, provides that: 

''All fines * * * imposed * * * in any court, except such 
as are directed to be paid into the State Treasury under the 
provisions of existing law * * * shall, by the clerk of such 
court, be certified and estreated into the office of the commis
sioners of the county * * *. All sums of moneys collected in 
pursuance thereof shall be paid to the county treasurer for the 
use of the county. It shall be the duty of the commissioners 
to superintend the collections of said sums of money. * * *" 

The term "estreat" means to certify or make an exact copy of. 
The language above quoted was used also in the Act of March 24, 
1818, P. L. 273, 7 Sm. L. 120, Section 1, which was interpreted b:v 
the court in Commonwealth v . Burkholder, 3 Pa. Dist. 563, ( 1893). 
In an opinion by Judge Doty, the court said, in that case, at page 563: 

''The evident purpose of the first section of the Act of 
March 24, 1818, requiring the clerk to certify and estreat 
fines and forfeited recognizances into the office of the c<mnty 
commissioners, is to make sure that the collection of such fines 
and recognizances will not be overlooked. * * *" 

At all events the fines directed to be paid into the State Treasury 
are specifically excepted and the clerk should not even estreat those 
fines to the county commissioners. 

In conclusion you have asked whether court costs are deductible 
from bail forfeited before transmission to the State in those cases 
where under the Motor Vehicle Code such forfeited bail is payable 
to the State. 

In a well considered auditor's report adopted as the opinion of the 
court in Commonwelth for use of J . Monroe Miller v. John Winter, 13 
Berks 48 (1920), itj was held that under the Act of July 30, 1842, P. 
L. 449, Section 26, court costs were first payable out of any forfe~eJ 
recognizance. We need add nothing to what was there said other than 
to advise you that the Vehicle Code has not in any way changed the 
Act of 1842 with respect to forfeited bail payable to the Commonwealth. 

To summarize, you are advised as follows : 
1. Except where a writ is issued to the sheriff to levy and collect 

a fine, the clerks of court or, where directed by the court, the parole 
or probation officers, are the only officers properly authorized to re
ceive payment of fines imposed by the court of quarter sesions for 
violation of the Motor Vehicle Code. None of these officers is entitled 
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to deduct . any fee when transmitting fines collected for the use of the 
State. 

2. When a writ is issued to the sheriff and he collects such fines in 
pursuance of such writ, he is entitled to deduct a poundage fee uf 
three cents on the dollar. 

3. The clerks of court, and the sheriffs in those cases where they 
collect in pursuance of a writ, should account for and pay over the 
fines so received by them directly to the State under the provisions 
of The Fiscal Code. They have no right to transmit those fines first 
to any other county officer. 

4. Court costs are first deductible out of any forfeited bail payable 
to the Commonwealth under the Motor Vehicle Code. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
JOHN A. MOSS, 

Deputy Attorney General. 

OPINION NO. 95 

Business Corporation--Status of foreign business corporation registered to do busi
ness in Pennsylvania-Bonus. 

Since the enactment of the Business Corporation Law, a foreign business cor· 
poration which is registered to do business in Pennsylvania may not be domesti
cated under the provisions of the Act of June 9, 1881, P. L .i 89, but the officers or 
other persons interested in the foreign corporation may achieve the same result by 
organizing a domestic business corporation under the Business Corporation Law. 
In the latter! case, no credit could be allowed for bonus paid by the foreign cor
poration. 

Department of Justice, 

Harrisburg, Pa., September 22, 1933. 

S. L. Winegrad, Chief, Bureau of Corporations, Department of State, 
Harrisburg, Pennsylvania. 

Sir: You inquire whether, since the enactment of the Business 
Corporation Law, a foreign business corporation which is registered 
to do business in Pennsylvania may be domesticated under 'the pro
visions of the Act of June 9, 1881, P. L. 89. 

The Act of June 9, 1881, P. L. 89, is entitled" An act to authorize 
foreign corporations to become corporations of Pennsylvania and to 
prescribe the mode for their so doing." The first section distinctly 
states that corporations created by or under the laws of .any other 
state, which are doing business in this Commonwealth and which 
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are embraced within corporations of the second class, as defined in 
the Corporation Act of 1874, may become corporations of this Com
monwealth under the provisions of the above mentioned Corporation 
Act of 1874. Section 2 requires a prescribed certificate to be sub
mitted to the Governor. I£ he finds the certificate to be in proper 
form and within the purposes named in the Corporation Act of 1874 
for corporations of the second class, he is directed to endorse his 
approval thereon and cause letters patent to issue in the usual form, 
incorporating the stockholders and their successors into a body politic 
and corporate in deed and in law. Section 4, which was added by 
the Act of .Tune 10, 1931, ·P. L. 490, provides that a domesticated 
corporation shall receive credit for the• bonus it paid as a foreign 
corporation. 

Former Attorney General Carson, in a formal opinion rendered 
under date of December 1, 1904, and reported in 30 Pa. C. C. 273, 
said of the domestication procedure outlined above: 

''This, in my judgment, is the creation of a Pennsyl
vania corporation and not the adoption or naturalization 
of a foreign corporation. The act itself requires a dis
tinct renunciation of the foreign charter and of all privi
leges not enjoyed by corporations of its class under the 
laws of this Commonwealth. * * *'' 

Accordingly, the Act of 1881, in effect, merely provides that the 
persons interested in a foreign corporation might form a corporation 
of the second class by following the procedure outlined in the Cor
poration Act of 1874. Inasmuch as that would have been possible 
without enabling legislation, the act had no particular significance 
until the 1931 amendment granted a credit to a domesticated cor
poration for the bonus it had paid as a foreign corporation. Prior 
thereto the credit was not allowed (see Formal Opinion of Attorney 
General Carson, supra). 

The Business Corporation Law, which became effective July 3, 
1933, completely revised and codified the laws of this Commonwealth 
relating to the formation, merger, consolidation, reorganization, wind
ing up and dissolution of corporations for profit, except cooperative 
associations, public service companies, building and loan associations, 
banks, banks and trust companies, trust companies, and insurance com
panies (Section 4). Such corporations were designated as "business 
corporations", and foreign corporations organized for any purpose 
or purposes for which a business corporation may be organized were 
designated as "foreign business corporations" (Section 2). The Busi
ness Corporation Law changed the procedure for the incorporation of 
this type of corporation and, among other things, requires the Secre
tary of the Commonwealth, instead of the Governor, to issue the papers 

S-3·973-3 



G2 OPINIONS OF THE .A.TTORN.EJY GENERAL 

evidencing incorporation. It also specifically repealed one hundred 
and thirty-three acts, including the Corporation Act of 1874, in so far 
as they related to business corporations, and repealed generally ''All 
other acts or parts of acts inconsistent [therewith] ,,, (; ,,, in so far 
as they relate to business corporations." 

The Business Corporation Law did not specifically repeal the Act 
of 1881, supra, and does not contain any express provision for the 
domestication of foreign corporations. However, the Business Corpo
ration Law expressly repealed the Corporation Act -of 1874, in so 
far as it related to business corporations. In so doing, it necessarily 
restricted the scope of the Act of 1881~ as that act clearly provides 
for the domestication of a foreign corporation organized for a pur
pose for which a domestic corporation may be organized under the 
Corporation Act of 187 4, and requires the incorporation procedure 
outlined in the Corporation Act of 1874 to be followed to effect do
mestication. A business corporation can no longer be organized under 
the Corporation Act of 1874 or by the incorporation procedure out
lined in that act. Accordingly, the Act of 1881, by its own terms, 
cannot apply to a foreign business corporation desiring to become 
a domestic business corporation. 

The above conclusion is further substantiated by the rule of statu
tory interpretation stated in 59 C. J., Section 520, page 919, as 
follows: 

"Where a later act covers the whole subject of earlier 
acts, embraces new provisions, and plainly shows that it 
was intended, not only as a substitute for the earlier acts, 
but to cover the whole subject then considered by the 
legislature, and to prescribe the only rules in respect 
thereto, it operates as a repeal of all former statutes re
lating· to such subject matter. The rule applies not only 
where the former acts are inconsistent or in conflict with 
the new act, but also even where the former acts are not 
necessarily repugnant in e::-..."J)ress terms, or in all r espects, 
to the new act. In order to effect a repeal by implication 
on this ground it must appear that the subsequent statute 
covered the whole subject matter of the former one. and 
was intended as a substitute for it. * * *" 

As we have indicated above, it is possible for a foreig·n business 
corporation to be organized as a domestic corporation by the officers 
or other persons interested in the foreign corporation, following the 
procedure outlined in the Business Corporation I1aw for the organiza
tion of a domestic business corporation. However, the newly created 
corporation would not be entitled, as Section 4 of the Act of 1881 
allows s.uch a credit only to foreign corporations domesticated under 
its provisions. 
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Accordingly, you are advised that, since the enactment of the Busi
ness Corporation Law, a foreign business corporation which is regis
tered to do business in Pennsylvania may not be domesticated under 
the provisions of the Act of June 9, 1881, P. h 89, but the officers 
or other persons interested in the foreign corporation may achieve 
the same result by organizing a. domestic business corporation under 
the Busines.5 Corporation Law. In the latter case, no credit could 
be allowed for bonus paid by the foreign corporation. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

E. RUSSELL SHOCKLEY, 
Dep1dy Attorney General. 

OPINION NO. 96 

Soldiers' Orphan iSehooi.-Applioonts for admission-Eligibility. Act of May 27, 
1893, P. L. 171 as amended by Act of May 8, 1929, P. L. 1674. 

Only orphans of soldiers, sa ilors or marines who were in the a1·med service of 
the United States during one of the wars mentioned in the Acts of .Assembly are 
eligible to admission in the School. 

Department of Justice, 

Harrisburg, Pa., September 22, 1933. 

Honorable James N. Rule, Superintendent of .Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you whether a boy named James 
Tucker is eligible for admission to the Pennsylvania Soldiers' Orphan 
School at Scotland, Pennsylvania. The Federal Veterans Administra
tion advises us that this boy 's father served in the United States 
Navy for · about six years following the World War, and died in 
the service in 19'24. The mother was remarried to a World War 
veteran who is also now deceased. 

You do not state whether the residence qualifications of this boy 
are sufficient to permit him to be admitted to the school. However, 
since the inquirv raises a more important quest.ion, we shall assume 
for the moment .that no obstacle arfaes because of lack of residence in 
P ennsylvania of the boy or his parents. 

The fact that the mother was remarried to a World War veteran 
is of no significance. The boy is not the child of that veteran. Even 
if the child had been legally adopted by the stepfather, the war 
service of the stepfather would not entitle the child to enter the school: 
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See Formal Opinion of Deputy Attorney General Fleitz, dated No
vember 29, 1905, 31 Pa. C. C. 641, 15' Pa. Dist. 377. 

That leaves as our sole question whether it is necessary that the 
deceased father of a boy must have served in the armed forces of 
the United States during a war in order to entitle the boy to ad
mission to the Soldiers' Orphan School. If war service is necessary, 
James Tucker is not eligible, since his father served in the Navy only 
after the· close of the W()rld War. ' 

Section 6 of the Act of May 27, 1893, P. L. 171, as last amended 
by the Act of May 8, 1929, P. L. 1674, provides that the authorities 
in charge of the Pennsylvania Soldiers' Orphan School are authorized 
to admit thereto : 

" * * * soldiers ' orphans, of parents residents of this 
State for a continuous period of not less than five years 
prior to their application, who shall be under fourteen 
years of age, * * * '' 

Section 7 of the Act of 1893, provided as follows: 

''Preference in admission shall be as follows : 

''First. Full orphans, the children of honorably dis
charged soldiers, sailors or marines, who served in the 
war for the suppression of the rebellion and were mem
bers of P ennsylvania commands, or having served in the 
commands of other States, or of the United States, were 
residents of Pennsylvania at the time of enlistment. 

''Second. Children of such honorably discharged 
soldiers, sailors or marines, as above, whose father may 
be deceased and mother living. 

"Third. Children of such honorably discharged 
soldiers, sailors or marines, as above, whose parents may 
either, or both, be permanently disabled.' ' 

The Act of April 13, 1899, No. 45, directed the commission which 
then 11ad charge of the school: 

'' * * * to admit to the Pennsylvania Soldiers ' In
dustrial School, or to the Soldiers' Orphan Schools, 
orphans of honorably discharged soldiers, sailors and 
marines of the Spanish-American War, subject to present 
laws governing the control of said schools.'' 

The Act of 'April 17, 1905, P. L. 195, made exactly the same pro
vision as to orphans of men who saw service in the Philippine War, 
and the Act of February 26, 1919, P . L. 3, did the same for orphans 
of World War veterans. 

Standing alone, Section 6 of the Act of J 893, would not seem to 
restrict admissions to orphans of soldiers who served durin"' wars. 

0 

However, when we read Section 7 of that act, we cannot escape the 
conclusion tlrnt the act was designed to provide only for orphans of 
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men who had been in the army during the Civil War. If that had 
not been so, there would have been no need for the separate acts to 
which we have . referred, which extended the privilege of the school 
to orphans of veterans of the Spanish, Philippine and World Wars. 

Therefore, we conclude that only orphans of soldiers, sailors or 
marines who were in the armed service of the United States during 
one of the wars mentioned by the Acts of Assembly are eligible to 
admission to the Pennsylvania Soldiers' Orphan School. This is in 
accord with letter addressed to Doctor Keith, the former Superintend
ent of Public Instruction, by Deputy Attorney General 0 'Hara in 
another cru;e on November 26, 1928. 

Therefore, we advise you that James Tucker is not eligibile for 
admission to the Pennsylvania Soldiers' Orphan School. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

De.puty Attorney General. 

OPINION NO. 97 

Foreign corporations-Inswrance-Agents and brokers-Business Corporation Law. 

Foreign corporations licensed by the Insurance Department as agents, or brokers, 
or public adjusters are not so subject to the supervision of that Department as 
to be excluded from the scope of the Business Corporation Law. 

Department of Justice, 

Harrisburg, Pa., September 29, 1933. 

Honorable C. F. Armstrong, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We have your request to be advised whether foreign corpo
rations licensed by your department as agents. brokers, or public ad
justers, are subject to the supervision of the Insurance Department 
so as to be excluded from the scope of the Business Corporation Law, 
Act No. 106, approved May 5, 1933. 

Section 4 of that act provides that: 

''This act does not relate to, does no.t affect, and d.oes 
not apply 'to : . 

• • • • • • • • 
(3) Any corporation which, by the laws of ~his Com

monwealth, is subject to the supervision of the Depart-
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ment of Banl:\ing, the Insurance Department, The Pub
lic Service Commission, or the Water and Power Re
sources Board.'' 

Insurance companies, incorporated under and regulated by the pro
visions of the Insurance Company l1aw of May 17, 1921, P L. 682, 
are clearly subject to the supervision of the Insurance Department. 
The Department i-s: required by law to make periodic examinations of 
the capital, surplus, and reserve funds of such companies, and in 
general to regulate and investigate their affairs. On the other hand, 
the control which the Insurance Department exercises over corpora
tions engaged in the insurance business as agents, brokers, or public 
adjusters is not supervision within the intent and meaning of Section 
4 of the Business Corporation Law. 

We realize that every agent and every broker transacting business 
within this Commonwealth is required by the Insurance Department 
Act of May 17, 1921, P. L. 789, to obtain a license from the Insur
ance Department. Similarly, the Act of April 25, 1921, P. L. 276, 
requires that every public adjuster be licensed by the Insurance De
partment. :'.\foreover, the Insurance Commissioner may revoke for 
cause the li.cense of any corporation licensed as agent, broker, or pub
lic adjuster, and he may conduct hearings and make investigations for 
that purpose. 

Nevertheless, in our opinion, the corporate affairs of such corpora
tions are not supervised by the Insurance Department. There is no 
provision for the formation or the direct supervision of such cor
porations in the Insurance Company Law of 1921. They are essenti
ally business corporations, not insurance companies, and they may be 
incorporated only under the Business Corporation I_Jaw. 

Section 206 B of the Business Corporation Law provides as follows: 

"If the articles of incorporation delivered to the De
partment of State are for the incorporation of a business 
cor poration for the transaction of any business in which 
a corporation may not engage with-0ut the approval of 
or a license from any department, board, or commission 
of the Commonwealth, the Department of State shall 
refer the articles to such department, board, or commis
sion, and shall not file the articles or issue a certificate 
of incorporation until the approval or consent of such de
partment, board. or commission shall have been endorsed 
on the articles. '' 

This section sets up the procedure for the formation of corpora
tions which are not under the supervision of any department, board, 
or commission of the Commonwealth but which may not engage in 
business without a license . from a department, board , or commission. 
The section makes it clear that the Legislature did not intend to ex-
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elude from the scope of the Businei-;~ Corporation Law corporations 
which are required by law merely to obtain a license from the In
surance Department. 

Therefore, we advise you that foreign corporations licensed by your 
Department as agents, or brokers, or public adjusters, are not so sub
ject to the supervision of the Insurance Department as to be excluded 
from the scope of the Business Corporation Law. 

Very truly yours, 

DEPARTMENT OF JUS'TICE, 
GEORGE W. KETTEL, 

Assistant Deputy Attorney General. 

OPINION NO. 98 

Appropriations-School districts-Pupil transportation and special vocational edu
cation. General Appropriati.on Act of 1.933. 

The distribution of the appropriations made by the General Appropriation Act 
of 1933 to school districts for pupil transportation and vocational ·educatiort, 
should be in accordance with the provisions of Section 1406 of the School Code as 
l::ist amended by the'. Act, of May 29, 1931, P. L. 243; and Section 9 of the Act of 
May 1, 1913, P. L. 138 as amended by Act of May 21, 1931, P. L. 176. 

Department of Justice, 

Harrisburg, Pa., October 3, 1933. 

Honorable W. M. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you concerning the distribution 
of the appropriations made by the General Appropriation Act of 
1933 for the reimbursement of school districts on account of pupil 
transportation and special vocational work. You state that the 
amounts appropriated are materially less than the amounts which you 
estimate will be needed for these purposes during the biennium. Your 
specific question is whether the moneys may be apportioned so as to 
spread them over a whole biennium or whether you are required to 
distribute them in full, as long as they last, with the result that there 
may be no funds available in the latter part of the biennium. 

The appropriation for vo'Cational training is $700,000 and for trans
portation $2,500,000. In the case of t.he appropriation of $53,000,000 
for the reimbursement of school districts for teachers' salaries, the 
Legislature expressly provided that the Department of Public Instruc-
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tion should spread the appropriation over the biennium. Under .that 
clause, we advised you by Formal Opinion No. 83, that you might 
apportion payments for teachers' salaries in the manner therein 
stated. But no such provision was appended to the appropriations 
here in question. 

Payments to school districts for pupil transportation are made 
under Section 1406 of the School Code, as last amended by the Act 
of May 29, 1931, P. L. 243. Payments for the support of vocational 
education are made under Section 9 of the Act of May 1, 1913, P. L. 
138, as amended by the Act of May 21, 1931, P. L. 176. Both of 
these a.cts fix definite amounts which the Commonwealth is required 
to contribute to the school districts, based on the amounts expended 
by the districts themselves. For example, the Commonwealth is re
quired to contribute to school districts having certain qualifications, 
seventy-five per cent of the amount expended by the districts for 
pupil transportation. 

In our opinion the provisions of the substantive acts must be ad
hered to as long as possible. They require certain definite payments 
to the school districts. No authority is anywher e given to your de
partment to pay less. Therefore, you should make payments as 
usual to the school districts in accordance with the requirements of 
the Acts of Assembly above referred to as long as you have funds 
with which to do so. When your funds are exhausted, the districts 
will have to do without. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

De.puty Attorney General. 

OPINION NO. 99 

Banks and banJcing;__Federal Land Banlcs--Farm loa11J bonds. 
Farm loan bonds issued by federal land banks are not legal investments for 

trust funds in this; Commonwealth. 

Department of Justice. 

Harrisburg, Pa., October 5, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir : You have asked to be advised whether farm loan bonds issued 
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by federal land banks are legal investments for trust funds in this 
Commonwealth. 

The Act of April 5, 1917, P. L. 46, as amended by the Act of July 11, 
1923, P. L. 1059, provides as follows: 

"That executors, administrators, guardians, and other 
trustees are hereby authorized to invest trust funds, in their 
possession or under their control, in farm loan bonds issued 
by Federal Land Banks or by Joint-Stock Land Banks, under 
the provisions of the act of Congress of the United States of 
July seventeenth, one thousand nine hundred and sixteen, 
and its amendments or supplements; and that such bonds are 
hereby declared to be legal investments of money by executors, 
administrators, guardians, and other trustees.'' 

Article 3, Section 22 of the Constitution of the Commonwealth pro
vides: 

"No act of the General Assembly shall authorize the in~ 
vestment of trust funds by executors, administrators, guard
ians or other trustees, in the bonds or stock of any private cor
poration, and such acts now existing are avoided saving in
vestments heretofore made.'' 

A federal land bank, like a joint stock land bank, is a corporation 
organized under the provisions of the Act of Congress, approved July 
17, 1916, 39 Stat. at Large 360, known as the Federal Farm Loan Act. 
B.mc1s issued by such banks are the bonds of a corporation. 

By opinion dated August 29, 1923 (Official Opinions of the Attorney 
General, i923-1924, page 81), 4 D . & C. 55, former Deputy Attorney 
General Brown advised Honorable Peter G. Cameron, then Secretary 
of Banking, that. joint stock land bank bonds were not legal invest
ments for trust funds in the Commonwealth. 

This opinion is cited in the opinion of Honorable William A. 
Schnader, then Special Deputy Attorney General, dated July 13, 1927 
(Official Opinions of the Attorney General, 1927-1928, page 93), 9 D. 
& C. 745, 749, wherein he advised the then Budget Secretary that bonds 
issued either by federal land banks or by joint stock land banks were 
not legal investments for funds of the Public School ~mployes ' Re
tirement Board because the members thereof were designated as 
"trustees" by Section 6 of the Act of July 18, 1917, P. L. 1043. 

The reasoning and the conclusions of the opinion of Deputy Attorney 
General Brown apply with equal force to farm loan bonds issued by 
federal land banks. 

There are distinctions between federal land banks and joint stoclr 
land biinks, although both are chartered by the Federal Farm Loan 
Board. Shares of joint stock land banks may not be purchased by the 
government of the United States and are subject to double liability. 
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The bonds of such banks may not be purchased by the Secretary of 
the Treasury, and thf'ir debts are not the obligations of any other 
joint stock land banks. 

On the other hand, shares of federal land banks are nonassesable 
and may be subscribed for by the government of the United States. 
Bonds of such banks may be purchased by the Secretary of the Trea:>
nry. Federal land banks are responsible for the debts and obliga
tions of other such banks. Furthermore, the capital of a federal 
land bank may be subscribed for by any individual, firm or corpora
tion or government of any state. Such being· the case, it could not 
be successfully maintained that a federal land bank is anything in 
nature like a public or quasi-g·overnmental corporation. Like a joint 
stock land bank, it 'is a private corporation. 

As stated in CmnrnonweaUh v. McConnell, 226 Pa. 244 (1910), 
wherein the court interpreted the section of the Constitution above 
qnot~d, it is firmly established in this Commonwealth that trust fund:> 
may not be invested in the bonds or stocks of a private corporatio11. 
'l'here is a clear constitutional prohibition on such investment. Accord
ingly, the Act of April 5, 1917, P. L. 46, as amended by the Act of 
July 11, 1923, P. L. 1059, is unconstitutional. 

Therefore, you are advised that farm loan bonds issued by feder81 
land banks are not legal investments for trust funds in this Commo11-
wealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

De'[YUty Attorney General. 

OPINION NO. 100 

Bureau of Animal Industry~ndemnity claims for cattle which have been tested 
ancl have realJteiP to the tuberculosis t{Jst. 

No indemnity may be paid for reactors which die before being appraised. No 
indemnity may be paid for tubercular reactors which die a natural death through 
no act of the Commonwealth. No indemnity may be paid for tuben~ular reactors 
which die a natural death through no act of the Commonwealth, after apprnisal 
on the premises of the owner and after the cai·cnss hns been destroyed and dis· 
posed of. No indemnity may be paid: for tubercular i·eactors which die after ap
praisal and after leaving the premises of the owner, enroute for slaughter on a 
permit· issued by an agent of the Bureau of Animal Industry. 

Department of Justice, 

Harrisburg, Pa., October 5, 1933. 

Doctor T. E. Munce, Director, Bureau of Animal Industry, Depart
ment of Agriculture, Harrisburg, Pennsylvania. 
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Sir: You have made request to be advised on the auswers to five 
questions which you have propounded relative to the payment of in
demnity claims for cattle which have been tested and have reacted to 
the tuberculin test. These will be answered seriatim as presented. 

1. Can indemnity be paid for tubercular reactors which die before 
being appraised 1 (You direct our attention to Section 3 of the Act 
of June 22, 1931, P. L. 682.) 

The Act of June 22, 1931, P. L. 682, relates to the appraisement of 
animals when about to be slaughtered to prevent the spread of disease, 
and regulates payments by the Commonwealth in such cases, and the 
payment of salvage by butchers. 

The keynote in the construction of this act is found in its title, and 
in the body of the act in six words, viz., "to prevent the spread of 
disease. ' ' · 

The Commonwealth, through its agents and officers, may assume the 
burden of payment only when acting to prevent the spread of disease 
destructive to herds. Section 2 of the act provides : 

''The Commonwealth hereby agrees to compensate owners 
of domestic animals slaughtered to prevent the spread of 
disease. ,y, * * '' 

The same language is used in the Act of July 22, 1913, P. L. 928, 
which was construed by Deputy Attorney General George Ross Hull, 
in ''Opinions of the Attorney General,'" 1921-1922, page 218, wherein 
it is said: 

''It is clear from this provision that indemnities are to be 
paid only where the Bureau has caused the animals to be 
killed.***'' 

It is not within the contemplation of the act that the Commonwealth 
shall pay indemnity to the unfortunate individual who possesses cattle 
that have become affected with any disease. It comes to the rescue 
only when a disease which is transmissible is likely to become a menar,e 
to other herds of cattle within the Commonwealth. Then it devolws 
on the Commonwealth to compensate the owners for the animals whid1 
have been directed to be destroyed to prevent the spread of disease. 
Should the animal be so located that disease from it could not spread, 
the State officers have nothing to do with it. 

Again, it appears at Section 3 of the Act of 1931, supra: 

"Whenever to prevent the spread of disease, an author
ized officer or' agent of the Department of AgTiculture may 
deem itJ necessary to order any domestic animal to be slaugh
tered, the animal shall be appraised before being slaughtered . . . . ,, 
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Section 4 provides : 
".An animal that has been appraised under this act shall be 

disposed of by the owner in accordance with the laws of this 
Commonwealth and the rules and regulations adopted by the 
Department of .Agriculture. '' 

The rules and regulations which are here authorized are necessarily 
to be made in conformity with that which is expressed in the act, and 
the purpose of the act is to prevent the spread of disease. If an animal 
dies from 1rnving been gored by another animal ar crushed by a fallen 
barn, the fact that it is tubercular or affected with a transmissible 
disease would not justify payment for it by the Department of .Agri
culture. E&ch and every requirement of the act must be fully met. 
Disease must be made to appear by examination, which is followed by 
condemnation, appraisement, slaughter directed, and the slaughter of 
the animal performed. These are all for the purpose of preventing 
the spread of disease. 

Therefore, we advise that no indemnity may be paid for reactors 
which die before being appraised. 

2. Can indemnity be paid for tubercular reactors which die a 
natural death through no act of the Commonwealth of Pennsylvani&, 
after appraisal on the premises of the owner, where the carcass has 
not been destroyed or disposed of under supervision of a Bureau o:'.' 
.Animal Industry agent, in accordance with SectiJn 20, .Act of July 
22, 1913, P. L. 9281 

The Act of 1913, supra, was enacted, inter alia, for the purpose oi 
preventing, controlling, and eradicating transmissible diseases. Sec
tion 20 provides : 

''Whenever it shall be required to destroy or dispose of the 
carcass of any animal to prevent the spread of disease such 
destruction or disposal shall be made by one of the f~llow-
ing methods : · 

''First. Complete cremation of the entire carcass "' * * 
"Second. Boiling the carcass * * •:·. 
''Third. Burial of the carcass ·x· ·~ .:· in such place that shall 

not be subjected to overflow from ponds or streams * * * '' 

This has nothing. to do with payment of indemnity to persons and 
destruction of the carcasses in a manner that will prevent the spread 
of disease. When the animal is dead, the statute speaks of it as a 
carcass. There is no appraisal to be made of a carcass. Dead animals 
are not directed to be slaughtered, and, therefore, do not come within 
the scope of this section of the statute. Necessarily, we must conclude 
and advise that there can be no indemnity paid. 
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3. Can indemnity be paid for tubercular reactors which die a 
natural death through no act of the Commonwealth of Pennsylvania, 
after appraisal on the premises ·of the owner and after the carcass has 
been destroyed and disposed of in accordance with Section 20, Act of 
July 22, 1913, P. L. 928, according to affidavits submitted, but not 
under supervision of a Bureau of Animal Industry agent? 

The answer to this inquiry is included in the answer to the preceding 
question. Section 20 relates to the carcasses and not to animals 
directed to be killed to prevent the spread of disease. 

Therefore, you are advised that no pl'l,yment can be made of any 
indemnity for the carcass of such animal. 

4. Can indemnity be paid for tubercular reactors which die a 
natural death through no act of the Commonwealth of Pennsylvania, 
after appraisal on the premises of the owner and after the carcass has 
been destroyed and disposed of in accordance with Section 20 of the 
Act of July 22, 1913, P. L. 928, under supervision of a Bureau of 
Animal Industry agent? 

Again, we make answer that Section 20 relates to the destruction 
or disposition of the carcasses of animals to prt:vent the spread of 
disease, and even if supervision of the carcass is attended by the 
Bureau of Animal Industry, it would not render the Commonwealth 
liable to payment of the indemnity. 

5. Can indemnity be paid for tubercular reactors which die after 
appraisal and after leaving the premises of the owner, enroute for 
slaughter, on a permit issued by an agent of the Bureau of Animal 
Industry and disposed of under supervision of an agent of the Federal 
or State Bureau of Animal Tndustry f 

This inquiry is answered by Section 2 of the Act of 1931, supra. 

"The Commonwealth hereby agrees to compensate owners 
of domestic animals slaughtered to prevent the spread of 
disease. • * "" ' ' 

The animal was enroute to be slaughtered, but died before being 
slaughtered. Consequently, no liability attaches to the Commonwealth 
unless the animal is actually slaughtered as provided by the statute. 
Therefore, you are advised that in this case also the Commonwealth 
is not liable for indemnity. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
JAS. W. SHULL, 

De~nity Attorney General. 
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OPINION NO. 101 

Banks and banlcing-Banlcs operating on a restricted basis under Act of March 
8, 1933, P. L. 9. 

Banks operating on a restricted basis which have been taken into possession liy 

t.he Secretary of Banking. Status of new deposits. 

Department of Justice, 

Harrisburg, Pa., October 7, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised regarding the status of "new 
Lleposits, '' when you take possession of institutions which have been 
operating on a restricted basis lmder Act No. 6, approved March 8, 
1933. 

We advise you as follows: 

1. Amounts Payable on New· Deposits: The act just referred to 
requires new deposits to be segregated ''and invested in liquid assets 
as defined by the Secretary,'' and provides thati ''all such new deposits 
shall be available exclusively for the benefit of new depositors until 
such depositors have been paid in full, and shall always be with
C!rawable on demand without restriction. '' 

vVe understand that all new deposits have been segregated and in
vested in United States obligations, deposits with a Federal Reserve 
l3ank and secured deposits with other banks. 

If you take possession of a bank operating on a restricted basis, 
you will of course immediately sell any United States obligations in 
which its new deposits have been invested, so that you will have avail
able for the payment of new deposits the proceeds of those obliga
tions, plus interest on the obligations since the investments were 
made, plus deposits with Federal Reserw Banks and secured deposits 
with other banks. 

You cannot pay the new depositors more than the total of these 
various funds, for the act does not give the new depositors any special 
claim on the other assets of the restricted bank. If the funds accruing 
from new deposits are not sufficient to pay new deposit claims in full, 
each new depositor will have the status of an ordinary depositor as 
to his share of the deficiency. 

2. Outstand·ing Checks: You have no power to honor checks pre
sented for payment after you have taken possession of the bank, even 
though the drawer of the check was a new depositor. 
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3. Fixing New Deposit Liabilities: As soon as possible after 
taking possession, you will fix the amount owed the institution by 
every new depositor on matured and unmatured loans. Where a new 
depositor has also an olcl deposit, you will first apply the old deposit 
to the debt which he owes the institution, ancl if this is not enough, 
you will apply as much of the new deposit as is required. You will 
determine what outstanding collection items are to be added to or 
subtracted from each new depositor's account. You ·will also deter
mine the amount to be deducted from an~- deposit to meet attachments 
served before the closing or claims served aft.er the c:osing. As soon 
as you have thus determined the amount due each new depositor, you 
will pay him by check, as you now do in the case of advance payments. 
Such a payment will protect you, because the drawee and endorsing 
banks will guarantee the identity of the party who receives the money. 

Although the Act of March 8, 1933, makes no specific provision for 
the immediate payment of new deposits after the closing of the de
pository bank, you may lawfully make such payments at once. As 
the new c1epo8it account can be utilized only to pay new depositors, it 
was clrarly the intrntion of the Legislature that new clrpositors should 
not be .required to wait for one hundred twenty days after the closing 
of the institution, before receiving the amounts of their deposits, as 
is requirer1 in the case of ordinary deposits. The new deposits are a 
special fund, available immediatel~r to depositors not onl~· while the 
institution is open but after it has been taken in possession. 

4. Set-offs: If a new depositor owes momy to the closed institu
tion, you will , as indicated above, deduct the amount owed, first from 
his old, and then from his new deposit account. The act makes the 
new deposits "withdrawable on demand without restriction." But 
this simply means that there is to be no restriction on the bank's right 
to pay; it does not prevent tl1e bank or its receiver from withholding 
all or part of the new deposit to pay a debt owed the bank by the 
depositor. If the deposit could not be " ·ithheld under snch circum
stances, other creditors of tlw depositor would fare better 'than the 
bank itself. 

No part of a new deposit made by a stockholder of a bank should 
be retained by the Secretary of Banking to answer such stockholder 's 
possiblf' assPssment. liability. We have advised yon that a stockholder 
cannot set off his liability on a stock assessment; and you should there
fore not take the opposite position when new deposits are concerned. 
New depositors are entitled to have their balances paid on demand, 
without deduct.ion for what is at best a possible set-off. 

5. Attachment or NoticP. Served: Where an attachment has been 
served on the institution by a third party who is a judgment creditor 
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of the new depositor, or· where a notice of claim has been given to 
you by such a judgment creditor in accordance with Section 712 C of 
the Department of Banking Code, Act No. 111, approved May 15, 
1933, after you have taken possession, and before the new depositor 
has been paid, you should deduct from the new deposit the amount 
needed to satisfy the attachment, and should ho:d that sum to answer 
the further order of the court having jurisdiction of your receivership. 

6. Redisr,rninted N ates: If a new depositor has given the bank a 
note which has been rediscounted wi.th another bank 'holding collat
eral or a cash deposit of the closed bank, you should withhold a sum 
sufficient to cover the note until the depositor pays it. 

Very truly yours, 

DEP ART:M:ENT OF JUSTICE, 

SHIPPEN LEWIS, 
Special Deputy Attorney General. 

WM. A. SCHNADER, 
Attorney General. 

OPIN'ION NO. 102. 

Insuranae-Benefioiai sooieties-Issuance of poUaies other than for sialcness, acci
dent and health benefits. Aat of April 26, 19.~.9, P. L. 805. 

Beneficial societies incorporated prior to May 20, 1921, may issue certificates or 
policies of insurance for sickness, accident and death benefits and such contracts 
may be issued only as provided by the Act of April 26, 1929, P. L. 805. The In
surance Commissioner should refuse to approve and permit the issue and sale of 
any certificates or policies which provide for benefits other th:rn those permitted 
by the Act of 1929. 

Department of Justice, 

Harrisburg, Pa., October 16, 1933. 

Honorable Charles F. Armstrong, Insurance Commissioner, Harris
burg, Pennsylvania. 

Sir : You have asked to be advised whether beneficial societies may 
issue certificates or policies of insurance other than for sickness, acci
dent and death benefits, as defined by the Act of April 26, 1929, P. L. 
805, and whether certificates or policies of such societies must be ap
proved by your department. 



OPINIONS OF THE ATTORNEY GENEHAL 

Section 1 of that act provides as follows: 

. ''That any. corporation organized prior to the twen
tieth day of May, one thousand nine hundred twenty-one 
under the provisions of Paragraph IX section two re
lating to corporations of the first clas~, as amended of 
the act, approved the twenty-ninth day of April, oue 
thousand eight hundred and seventy-four (Pamphlet 
Laws, seventy-three) entitled 'An act to provide for the 
incorporation and reg·ulation of certain corporations,' 
namely the maintenance of a societv for beneficial or 
protective purposes to its members f;om funds collected 
therein, may pay or enter into contracts to pay money 
or benefits, not exceediug ten dollars per week, in the 
event of sickness, accident, or disability, and not exceed
ing two hundred and fifty dollars in the event of death." 

77 

Section 2 of the act makes it unlawful for such corporations to pay 
more than ten don.ars ($10) per week in the event of sickness, acci
dent, or disability, or more than two hundred fifty dollars ($250) in 
the event of death. 

Section 4 of the act, as amended by the Act of June 22, 1931, P. L. 
624, reads as follows : 

"Any corporation paying or entering into contracts 
to pay money or benefits in excess of the limitations pre
scribed by the provisions of this act shall be guilty of 
a misdemeanor, and, upon conviction. thereof, shall be 
sentenced to pay a fine of not less than one hundred dol
lars nor more than five hundred dollars for each pay
ment or contract so made or entered into; or, upon satis
factory evidence of the violation of this sect.ion by any 
such corporation, the Insurance Commissioner may, in his 
discretion, pursue any one or more of the following 
courses of action: (1) Suspend or .revoke the license of 
such offending corporation; (2) refuse, for a period of 
not to exceed one year thereafter, to issue a new license 
to such corporation; (3) impose a penalty of not more 
than one thousand dollars for each ancl every act in vio
lation of this act. Before the Insurance Commissioner 
shall take any action as above set forth , he shall give 
written notice to the person, company, association, or 
exchan"'e, accused of violating the law. stating specifically 
the nature of such alleged violation and fixing a time 
and place. at least ten (10) days thereafter. when ~ hear
inrr of the matter shall be held. After such hearmg or 
upon failure of the accused to a111war at snch hearing, 
the Insurance Commissioner shall impose such of the 
above penalties as he drems advis.able: When the Insur
ance Commissioner shall take action m any of the ways 
above recited, the corporation aggrieved may appeal 
therefrom to the court of common pleas of Dauphin 
County." 
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Only beneficial societies organized prior to May 20, 1921, may 
issue and sell certificates or policies for sickness, accident, disability 
and death benefits as provided in that act. Beneficial societies incor
porated after May 20, 1921, are not permitted to exercise these privi
leges. 'fhcy are r estricted to such activities: as the Legislature in
tended should be performed by corporations of the first class created 
under Section 2 of the Act of April 29, 1874, P. fr 73, for the pur
pose of: 

''IX. The maintenance of a society for beneficial or 
protective purposes to its members from funds collected 
therein. '' 

'l'he powers of such nonprofit corporations were enlarged by the 
Act of :;\fay 23, 1891, P. J_.. 107, which authorized corporations so 
incorporated: 

'' ~ *' ~· to pav and to enter into contracts· to pay to 
each member th~;eof, money or benefit'> not <:xceeding 'ten 
dollars per week in the event of sickness, accident or 
disability, or to pay not exceeding the sum of two hun
dred and fifty dollars in the event of death, or to pay 
money or ben efits in the event of anv or all of such con-
tinge~cies : ·~ * «• ' ' · 

This act was rPpealecl by Act of April 26, 1929, P L. 805. 
That it was the int<:ntion of th<: Legislature to limit the privileges 

granted by the Act of 1891 and continued by the Act of 1929 to 
beneficial sociPtirs created before 1VIa~r ·20. 1921. is clear from the 
phraseology of the latter act. Furtl1ermor<:, subsequent to May 20, 
1921 , no beneficia] society could be legally incorporated for the pur
pose of exercising these privileges. Section 31 of the ,Act of 1\fay 
20, 1921, P . L . 916, sometimes known as the Fraternal Benefit Society 
A.ct, repealed, among other acts. the following: 

"* ''' ·x· paragraph nine of corporations of the first class 
of section two of the act, approved April twenty-ninth. 
one thousancl eight hundred and sevcnty-fonr. entitled 
'An act to pl'ovidc for the incorporation and r eg·ulation 
of certain corporations'. in so far as it applirs to the 
in corpora ti on of societies for th c purpo~e of trarnmcting 
any class of insnrance; * ''' f.• ' ' 

A society chartered after May 20, 1921. must. restrict its activities to 
assisting its members in nercl with fnncls co~lcctecl from the member
ship. It can not sell ccrtificatei:; or policies of immrancc to the public 
under the guise of making pnrcliasrrs members of the socirt~-. It 
does not possess and can not legally exercise any of the powers granted 
by the Act of 1929. Tt can not do an insurance business. 

Societies chartPred prior to 1\fa~· 2o. 1921 , are limited to the powers 
designated in the Act of 1929. They can not enlarge upon them and 
enter the general fi eld of life or casualty insurance. 
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It was not the, purpose of the Legislature td permit such beneficial 
societies to · issue and sell endowment certificates, or to provide for 
endowment privileges on sickness and accident or death certificates, 
nor to pay one-lrnlf of the face of the certificate in the event of per
manent or total disability. Disability payments must be limited to 
ten dollars ($10) or less per week. The full amount of the policy 
may be paid only in the event of death. 

Furthermore, beneficial societies may not guarantee members for
feiture values, nor provide for eash surrender values, nor issue cer
tificates or policies affording any privileges or providing any insur
ance other than as designated in the Act of April 26, 1929, referred to. 

In our opinion, a beneficial society may not issue a certificate or 
policy until the form thereof has been approved by your department. 
Section 354 of the Insurance Company Law of 1921, as added by Sec
tion 2 of the Act of June 23, 1931, P. L. 904, provides as follows: 

''It shall be unlawful for any insurance company, 
association, or exchange, doing business in this Common
wealth, to issue, sell, or dispose of any policy, contract, 
or certificate, covering life, health, accident, personal lia
bility, and casualty insurance, or use applications, riders, 
or endorsements, in connection therewith, until the forms 
of the same have been submitted to and'. approved by 
the Insurance Commissioner, and copies filed in the In
surance Department, except riders or endorsements re
lating to the manner of distribution of benefits, and to 
the reservation of rights and benefits under any such 
policy, and used at the request of individual policy
holders. 

"Any person, corporation, insurance company, ex
change, order, or society that shall, either as principal 
or agent, issue, or cause to be issued, any policy or con
tract of insurance within this Commonwealth, contrary 
to this section, shall be guilty of a misdemeanor, and, 
upon conviction thereof, shall be sentenced to pay a fine 
not exceeding five hundred dollars ($500.00)." 

We interpret this language as applying to beneficial societies en
gaged in the insurance business, as contemplated by the Act of April 
26, 1929, P. L. 805. Consequently you should require all societies 
entitled to and doing business under that act to file with you copies 
of all policy forms or certificates used. You should refuse 'to approve 
and permit the issue and sale of any certificates or policies which 

. provide for benefits ot11er than those permitted by the Act of 1929. 
Therefore, you are advised that only beneficial societies incorporated 

prior to May 20, 1921, may issue certificates or policies of insurance 
for sickness, accident and death benefits and such contracts may be 
issued only as provided by the Act of April 26, 1929, P. L. 805. The 
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forms of such certificates or policies should be :filed with the Insur
ance Department and approved by Y,OU before they are issued. 

Y ery truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. S.A YLOR, 

Deputy Attorney General. 

OPINION NO. 103 

State Teaohers Colleges-Collectiorv of f ees from pupils. 

Even though rules of State teachers colleges require students to pay fees in 
advance, the Department of Revenue under its duty to collect such fees, may in 
its discretion accept adequate security for futme payment in place of present cash. 
The Department of Revenue has no authority to prevent students from attending 
a State teacheTs college or classes theTeof. That is a matter solely fol" the trustees 
of the institution. Section 206 of The Fiscal Code; Sections 2008, 2009 of the 
School Code. 

Department of Justice, 

Harrisburg, Pa., October 17, 1933. 

Honorable Leon D. Metzger, Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir : You have asked us to advise you as to your duties under the 
following circumstances : 

The rules prescribed by the authorities of the various State teachers 
colleges require that all! fees due from students, except enrollment and 
service fees, must be paid quarterly in advance. Enrollment and serv
ice fees must be paid on the date of registration. A number of btudents 
in the teachers colleges have been handicapped by the fact th11t their 
funds, or the funds of their parents, are tied up in banks which are 
operating on a restricted basis. 

In those cases you have endeavored to have the pupils obtain re
sponsible guarantors for the payment of fees, and where that was 
impossible, you have instructed your agents to obtain from the students 
or their. parents, assignments of the deposits in the restricted banks. 

Your inquiry is whether, in cases where such guarantees or assign
ments have been obtained, it is a violation of the law to permit the 
accounts tcJ. run on unpaid until such time as the funds on deposit in 
the banks may become available. And finally you ask whether, if this 
practice is not proper, you should "refuse the privilege to these stitaents 
to continue their school work.'' 
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8ectious 2008 and 2009 of the School Code (the latter haviug becu 
last amended by the Act of June 1, 1933, No. 288), direct that the 
boards of trustees of the several State teacl;iers colleges, with the ap
proval of the Superintendent of Public Instruction, shall prescribe 
the fees to be paid by students. 

Section 206 of The Fiscal Code of April 9, 1929, P. L. 343, makr<> 
it the duty of your department, among other things, ''To collect all 
amounts, payable by or for pupils, for instruction and maintenance 
in State-owned educational institutions, including State normal schools 
and State teachers ' colleges.'' Section 210 of The Fiscal Code, as 
last amended by the Act of June 1, 193'1, P. L. 318, provides for the 
appointment of agents of your department at the various institutions. 

In our opinion you may exercise a reasonable discretion under these 
circumstances. If you are satisfied that the security offered by a student, 
either in the form of surety or an assignment of a restricted bank 
account, is ample to assure payment of the amounts that will become 
due the Commonwealth, you would be justified in accepting such se
curity in lieu of immediate cash payment. However, we believe that 
the situation could be simplified for the future if the rules of the 
teachers colleges which now govern payment of fees were amended to 
provide for the extension of the time for payment in meritorious cases 
and under reasonable restrictions. Authority to grant such extensions 
could be vested in an officer of the institution, or the trustees them
selves could act if they chose to do so. 

In any case, however, we do not consider it within the jurisdiction of 
J'OUr department to refuse any student admission to a college or to 
classes therein. That is a matter for control by the boards of trustees 
of the various colleges. 

Very truly yours, 

DEP ARTlVIENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 104 

Banks and banking- Right of nationa;l bank loooted in another state, which has 
been appointed executor and trustee under a will of a Pennsylvania resident, 
to serve in suoh capamty in this State. 

A national bank located in another state and authorized by the Federal Reserve 
Board to act as fiduciary, which has been appointed executor and trustee under 
a will of a Pennsylvania i·esident, may serve in such capacity within this Com
monwealth, provided that the laws of the state in which such national bank is 
located authorize c.orporations organized under its laws to act ·in such fiduciary 
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<'apa<'it.y iu Pennsylvania anu likewise authorize Pennsylvania bauk am! t.rutit c·o111 

panies and trust companies to act in such fiduciary capacity in sueh other state. 
Such national bank is not required to place its trust department under the super
vision of the Department of Banking of Pennsylvania. 

Department of Justice, 

Harrisburg, Pa., October 25, 1933. 

Honorable 'William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised (1) whether a national ba11lc 
located in another state and having trust powers, which has been 
appointed executor and trustee under the ·will of a Pennsylvania resi
dent, may serve in such fiduciary capacity within this Commonwealth, 
and (2) whether, if so, such national bank must, by resolutio~ of its 
board of directors, consent to be placed under the supervision of the 
Department of Banking of Pennsylvania. 

"\Ve shall first consider whether a national bank located in anothel' 
i'>tatc has the power to act art a fiduciary within this Commonwealth. 

Section 1506 B of the Banking Code, Act No. 112, approved May 15, 
1933, provides as follows: 

''A corporation, organized under the la"ws of any state 
of the United States other than Pennsylvania, shall not 
have authority to act in this Commonwealth as trustee, 
guardian, executor, administrator, or in any other similar 
fiduciary capacity unless it shall be appointed such fidu
ciary by any last will and testament, or codicil thereto, 
or other testamentary writing, or by deed of trust inter 
vivos, or by any court or register of wills of this Com
monwealth, and unless the laws of such otner state confer 
like powers upon corporations org·anized under the laws of 
this Commonwealth. but such corporations organized 
under the laws of another state shall be required to give 
such bond or other security as shall be deemed adequate 
by the court 'or register of \\·ills in the Commonwealth hav
ing jurisdiction over the estate of which the corporation is 
acting as trustee, guardian, executor, administrator or 
similar fiduciary.'' ' 

Thus, when appointed executor and trustee by a will, a corpora
tion, organized under the laws of another state and having fiduciary 
vowers, may act as such within this Commonwealth, provided that the 
Jaws of such other state authorize Pennsylvania bank and trust com
panies and trust companies to serve in a similar capacity within that 
state. 

What is the power in the same situation of a national bank locate1l 
in another state 1 
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Section 11 of the Federal Act of December 23, 1913, c. 6, 38 Stat. 
264, amended by Section 2 of the Act of September 26, 1918, c. 177, 
40 Stat. 968, provides, in part, as follows: 

"The Federal Reserve Board shall be authorized and 
empowered: 

''To grant by special permit to national banks applying 
therefor, when not in contravention of State or local law, 
the right to act as trustee, executor, administrator, regi
strar of stocks and bonds, guardian of estates, assignee, 
receiver, committee of estates of lunatics, or in any other 
fiduciary capacity in which State banks, trust companies, 
or other corporations which come into competition with 
national banks are permitted to act under the laws of the 
State in which the national bank is located. 

"Whenever the laws of such State authorize or permit 
the exercise of any or all of the foregoing powers by State 
banks, trust companies, or other corporations which com
pete with national banks, the granting to and the exercise 
of such powers by national banks shall not be deemed to 
be in contravention of State or local law within the mean
ing of this chapter." 

In First National Bank v. Fellows, 244 U. S. 416, 61 L. Eel. 1233 
(1917), Mr. Chief Justice White, speaking for a majority of the court. 
said at 426, 61 L. Ed. at 1240: 

"* ~· * the state may not by legislation create a condi
tion as to a particular business which would bring about 
actual or potential competition with the business of na
tional banks, and at the same time deny the power of Con
gress to meet such created condition by legislation appro
priate to avoid the injury which otherwise would be suf
fered by the national agency. Of course, as the general 
subject of regulating the character of business just re
ferred to is peculiarly within state administrative con
trol, state regulations for the conduct of such business, if 
not discriminatory or so unreasonable as to justify the 
conclusion that they necessarily would so operate, would 
be controlling upon banks chartered by Congress when 
they came, in virtue of authority conferred upon them by 
Congress, to exert such particular powers. And these 
considerations clearly were in the legislative mind when 
it enacted the statute in question. This result would seem 
to be plain when it is observed (a) that the statute au
thorizes the exertion of the particular functions by nation
al banks when not in contravention of the state law; that 
is, where tha right to perform them is expressly given by 
the state law; or, what is equivalent, is deducible from the 
state law because that law has given the functions to state 
banks or corporations whose business in a greater or less 
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degree rivals that of national banks, thus engendering from 
the state law itself an implication of authority in Con
gress to do . as to national banks that which the state law 
has done as to other corporations; and (b) that the statnt~ 
subjects the right to exert the, particular functions which 
it confers on national banks to the administrative au
thority of the Reserve Board, giving besides to that board 
power to adopt rules regulating· the exercise of the func
tions conferred, thus affording the means of coordinating 
the functions when permitted to be discharged by national 
banks with the reasonable and nondiscriminating provi
sions of state law regulating their e~ercise as to state 
corporations,-the whole to the end that harmony and the 
r.oncordant exercise of the national and state power might 
result.'' 

Again in Missouri ex rel. Burnes National Bank v. Dunoan, 265 U. S. 
17, 68 L. Ed. 881 (1924), Mr. Justice Holmes, speaking for a majority 
of the court, said at 23, 24, 68 L. Ed. at 882, 883 : 

' ' * * * This [the Act of 1913 amended by Act of 1918, 
which we have quoted above] says in a roundabout and 
polite but unmistakable way that whatever may be the 
state law, national banks having the permit of the F ederal 
reserve board may act as executors if trust companies com
peting with them have that power. * * '~" (brackets 
ours) 

'' * * -~ the state cannot lay hold of its general control 
of administration to deprive national banks of their 
power to compete that Congress is authorized to sustain. '' 

Under these decisions, and under the statutes which they construe, 
it is clear that the Federal Reserve B.oard may authorize a national 
bank to act as fidm~iary in any state in which corporations in competi
tion with such national bank are, under the laws of the state in which 
the national bank is located, empowered to serve in such capacity. 

In each case, therefore, two facts must be determined : (1) whether 
the laws of the state in which the national bank is located, permit 
its own corporations, which compete with national banks, to act in 
such fiduciary capacity in Pennsylvania, and (2) whether the laws 
of such state permit Pennsylvania bank and trust companies and trust 
companies to act in such :fiduciary capacity within its borders. In 
addition, of course, the national bank must have been authorized by 
the Federal Reserve Board, pursuant to act of Congress, to serve in 
such :fiduciary capacity. 

If all these conditions are met, a national bank, appointed executor 
and trustee by will, may serve in such capacity within Pennsylvania. 
Of course, the national bank must :first be approved as fiduciary by the 
court in this Commonwealth having jurisdiction of the estate, in ac-
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cunlauce with Section 57 of the Fiduciaries Act of 1917, P. L . 447, 
and must post such bond or other security as is deemed adequate by 
the court or register of wills having jurisdiction over the estate, in 
accordance with the provisions of Section 1506 B of the Banking Code 
relating to corporations organized under the laws of another state. 

You also ask to be advised whether a national bank located in an
other state, if authorized to act as executor and trustee in Pennsylvania 
under the will of a Pennsylvania resident, must, before exercising 
such power, agree to place its trust d~partment under the supervision 
of the Pennsylvania Department of Banking. In our opinion, this 
question must be answered in the negative. 

It is true that Section 1506 E of the Banking Code provides a.s 
fellows: 

''Any national banking association having authority 
under the laws of the United States to act as trustee, 
guardian, executor, administrator, or similar fiduciary 
shall, upon the adoption by its board of directors of a 
resolution agreeing to place its trust department under 
the supervision of the Department of Banking, and upon 
the transmission of a certified copy of such resolution to 
the Department of Banking, be authorized to act as such 
fiduciary in this Commonwealth.'' 

However, this provision must be interpreted to apply only to national 
banks located in Pennsylvania. To hold otherwise, would be to render 
the provision invalid as discriminating against national banks, since 
State institutions located in other states do not, upon acting as execu
tor and trustee in Pennsylvania, have to agree to place their trust de
partments under the supervision of the Department of Banking of 
Pennsylvania. 

Therefore, we advise you (1) that a national bank located in another 
state and authorized by the Federal Reserve Board to act as fiduciary, 
which has been appointed executor and trustee under a will of a 
Pennsylvania resident, may serve in .such capacity within this Com
monweaith, provided that the laws of the state in which such national 
bank is located authorize corporations organized under its laws to aet 
in such fiduciary . capacity in Pennsylvania and likewise authorize 
Pennsylvania bank and trust companies and trust companies to act 
in such fiduciary capacity in such other state; and (2) that such national 
bank is not required to place its trust department under the super
vision of the Depadment of Banking of P ennsylvania. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
BERNARD G. SEGAL, 

Assistant De']YUt'y Attorney General. 
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OPINION NO. 105 

Snhool d-ist1"icls-Pupi.ls-Transpo1·tation-Reinibursmnent of clisti'iot. 

A school district may not legally pay a flat sum of money to its pupils under 
the guise of transportation expense, and the Department of Public Instruction 
could not legally approve a claim for reimbursement of the district for any soch 
payments under any circumstanceR. Payments for transportation, either by a 
school district or by the Commonwl'alth must be only for transportation actually 
furnished or provided by the school district. 

Department of Justice, 

Harrisburg, Pa., October 31, 1933. 

Honorable W. M. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: You have reported to us that a certain board of school di
rectors adopted a resolution which provided that the school district 
l':ould pay to each pupil who attended the high school of the distril3t 
the sum of $5.15 per school month, foi· transportation, whether the 
pupil traveled by train or furnished his own transportation. You 
inquire whether payments to pupils under such a resolution would 
be legal, and whether the Commonwealth could reimburse the school 
district for such payments if the other circumstances of the case 
brought it within a proper class for State reimbursement. 

Section 1404 of the School Code of May 18, 1911, P. L. 309, con
tains the following provision : 

' ' The board of school directors in any school district in 
this Commonwealth may, out of the funds of the district, 
provide for the free transportation of any pupil to and 
from the public schools." 

Other sections of the Code require school districts to furnish free 
transportation under various circumstances. 

Section 1408 of the Code, as last amended by the .Act of May 1:3, 
1925, P. L. 628 provides that "the; free transportation of pupils, as re
quired or authorized by this act, or any other act, may be furnished 
by using either school conveyances, private conveyances, or electric 
railways, or other common carriers." .And under S'ection 1406 of the 
Code, as last amended by the .Act of May 29, 1931, P. L. 243, contri
butions by the Commonwealth toward the cost of transportation ar·~ 
to be made only "if the Department of Public Instruction approve-.; 
the transportation as to methods and means and the contracts pro
vided therefor.'' 

The statutory provisions to which we have referred make it quite 
clear that where public money is to be used for the conveyance of 
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pupils to and from school, it is. the duty of the school district to make 
definite arrangements for the transportation of the pupils. The pay
ments must be for actual transportation only. 

Consequently, any such arrangement as was attempted by the school 
district in question would be utterly improper. Apparently the pay
ments to the pupils were to· be made without regard to the distance 
tc be traveled or the cost of actual transportation. The pupil who 
lived within a comparatively short distance and walked to and from 
the school would receive pay for walking. 

It is our opinion that expenditures by a school district for pupil 
transportation may be made only where the district itself provides the 
conveyance or where it makes contracts or other arrangements directly 
with the persons or corporation which· furnishes the means of convey
ance. Of course, this may include purchase of tickets for travel by 
common carriers as well as the making of special contracts for carrying 
pupils. However, under no circumstances could a school district justify 
the payment of a flat sum of money to each pupil, leaving the pupil 
free to determine whether the money should be used for transportation 
or not. 

Since the payment of any such sum would be illegal, you should 
not permit State reimbursement based thereon. 

Therefore, we advise you that a school district may not legally pay 
a flat sum of money to• its pupils under the guise of transportation ex
pense, and your department could not legally approve a claim for 
reimbursement of the district for any such payments under any cir
cumstances. Payments for transportation, either by a school district 
or by the Commonwealth must be only for transportation actually 
furnished or provided by the school district. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 106 

Banks and banking-Institutions under supervision of the S eoretary of Bank-ing-· 
Eligibility of oashlier or treasurer to servei as a. director of siich vnstitution 01 

of a national banlc-Act of May 15, 1933, P. L. 624. 

There is a presumption against the eligibility of a cashier or treasurer of a 
State banking h1stitntion subject to the supervision of the Banking Department. 
lo sern· as a clirector of another such institution or of a national bank. He must 
pro,·e that his office as director is not gainful, either directly or indirectly. 

On and afte r January 1, 1934, a diree.tor, officer or employe of any Pen11sylvania 
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bank or trust company which is a member of the Federal Reserve System may not 
:.t the same time be a directo1", officer or employe of any other corporation or of 
a partnership which makes loans secured by stock or bond collateral to any in
dividual, association, partnership or corporation other' than its owIL subsidiaries. 

Department of Justice, 

Harrisburg, Pa., November 2, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have submitted to us two questions ar1smg, respectively, 
under Section 512 B of the Banking Code (Act No. 112, approved 
May 15, 1933, effective July 3, 1933) and Section 33 of the so-called 
Glass-Steagall Act, being the "Banking Act of 1933," approved 
.June 16, 1933 (Chap. 89. 48 Stat. 162). 

1. You ask whether a cashier or treasurer of a banking institution 
under your supervision may serve as a member of the board of directors 
of any other incorporated institution under your supervision or oi' 
a national banking association. 

Section, 512 B of the Banking Code provides that: 

''A cashier or treasurer of an institution shall not en
gage in any other gainful profession, business, occupation, 
or calling, either directly or indirectly, but this shall not 
be construed to affect the right to be at the same time a 
member of the board of directors or the board of trustees 
of the incorporated institution in which he is cashier or 
treasurer.'' 

Section 2 of the Code defines "institution" as including "any bank, 
hank and trust company, savings bank, trust company, or private 
bank.'' · 

Is a member of a board of directors of an incorporated State bank
ing institution, or of a national bank, engaged in a ''gainful profe':l
sion, business, occupation, or calling" when performing the duties of 
his office? 

We call attention to the fact that the act prohibits a cashier or 
treasurer from engaging in another gainful occupation, business, or 
calling "directly or indirectly." 

We are not prepared to say that every director while so acting is 
engaged in a gainful business or calling. 

However, if directors' fees are paid, clearly the office is gainful. 
And if a director, through his connection with a banking corporation 
is employed as solicitor, or in any other paid capacity, his office is, in 
onr opinion, indirectly gainful. 
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And the Legislature itself evidenced its belief that directorships are 
prima facie gainful by providing specifically that the prohibition quoted 
should not be construed to forbid a cashier or treasurer from being a 
director of his own institution. 

It is our opinion that presumably a directorship in a State banking 
institution is a gainful business, occupation or calling, and that the 
burden is upon any cashier or treasurer to show conclusively that his 
directorship in another State banking institution or a national bank
ing association is not gainful, directly or indirectly. 

2. You ask whether under Section 33 of the Glass-Steagall Ad 
directors, officers and employes of national banking associations, or of 
institutions under your supervision which are members of the Federal 
Reserve System, are prohibited from serving at the same time as 
directors, officers or employes of other banking institutions under yonr 
supervision, or under supervision of thei Comptroller of the Currency. 

Section 33 of the Glass-Steagall Act amended the Act of Congres;; 
of October 15, 1914, as amended, by adding thereto Section SA, which 
provides: 

"That from and after the 1st day of January 1934, no 
director, officer, or employe of any bank, banking associa
tion, or trust company, organized or operating under the 
laws of the United States shall be at the same time a 
director, officer, or employe of a corporation (other than 
a mutual savings bank) or a member of a partnership 
organized for any purpose whatsoever which shall make 
loans secured by stock or bond collateral to any individual, 
association, partnership, or corporation other than its own 
subsidiaries. '' 

Do the words ''bank, banking association, or trust company, organ
ized or operating under the laws of the United States" include insti
tutions supervised by your department? 

Banks "organized under the laws of the United States" are those 
organized under an act of Congress,-national banks. · 

Banks "operating under the laws of the United States" are those 
not organized under the laws of the United. States but which, because 
they are members of the Federal Reser.ve System, operate under tlie 
laws of the United States. 

Therefore, it is our opinion that the quoted provision of the Glass
Steagall Act refers to all members of Federal Reserve System, includin;! 
banks organized under the laws of the several states. 

This conclusion is emphasized by the fact that trust companies as 
such cannot be "organized" under the laws of the United States. All 
trust companies are organized under state law but national banks 
after being organized under the laws of the United States, may ac
quire trust company powers and be permitted to use the words ''trust 
company" in their titles. 
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Accordingly, all trust companies operating under the laws of the 
United States are trust companies organized under state laws. 

It is our opinion that on and after January 1, 1934, a director, 
officer or employe of any bank or trust company under your super
vision, which is a member of the Federal Reserve System, may not at 
the same time be a director, officer or employe of any other corpora
tion or of a partnership organized for any purpose which shall make 
loans secured by stock or bond collateral to any individual, association, 
partnership or corporation other than its own subsidiaries. 

Therefore, we advise you : 

1. That there is a presumption against the eligibility of a cashier 
or treasurer of a State banking institution subject to the supervision of 
your department, to serve as a director of another such institution 
or of a national bank. He must prove that his office as director is not 
gainful, either directly or indirectly. 

2. That after January 1 of next year a director, officer or employe 
of any Pennsylvania bank or trust company which is a member ol' 
the Federal Reserve System may not at the same time be a directm·, 
officer or employe of any other corporation or of a partnership which 
makes loans secured by stock or bond collateral to any individual, asso
ciation, partnership or corporation other than its own subsidiaries. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D . SAYLOR, 

Depiity Attorney General. 

OPINION NO. 107 

State Emergency Relief Boarcl-Departm.cnt of Welfarc-Jnd·igent persons--Legal 
residence. ACJt~ of April 11, 1929, P. L . 48.7 ,' Jiine 1:1', 1836, P. L . 539; .April 
6, 1905, P. L. 511. 

The Act of April 11, 1929, P. L. 487, does not authorize the Department of 
Welfare to determine the residence of poor persons returned to this State, other 
than mental cases, or to impose liability for the maintena nce of such persons on 
any poor clistrict .. 

If the prnper authorities of another st:itc consent, paupers havings no settle
ment in Pennsylvania m:iy hr 1·cmoved to tlw other state. 

Department of Justice, 

Hanisbm·g-, Pa .. November 10, 1933. 

!\lr .. J. !Jawreuce Soll)·, Dii·t·c1or of Burnau of Tra11sie11ts. State Rnwr
geney Re lie I' Boarrl, JI anishnrg. Pennsyl nmia. 



OPINIONS OF '!'HE A'l"fORNEY GENERAL 91 

Sir: You l1ave asked m; to advise yon on two q1ll'~tiom; whieh may 
be summarized as follows: 

1. Does the .Act of April 11, 1929; P. L. 487 authorize 
the Department of Welfare to determine the legal resi
dence of indigent persons other than insane, feeble
minded or epileptic persons, who are returned to this 
State, and to impose liability for the mai11tenance of 
such persons on local poor districts Y 

2. lVIay persons who are public charges or likely to 
become public charges and ·who have no settlement in 
Pennsylvania, be returm'd to another state in which they 
have a settlement, provided the authorities of such other 
state consent 1 

I 

The title and the pertinent provisions of the Act of April 11, 1929, 
P. L. 487 are as foUows: 

".An act authorizing the Department of \Velfare to de
termine the legal residence of indigent, insane, feeble
mindecl and epileptic persons, returned to this Com
monwealth by the authorities of another State, or trans
ferred from one poor district to another by the depart
ment, and requiring the proper district to pay the costs 
of the care and treatment of such persons in accord
ance with the laws relating to indigent insane persons. 

''Section l. Be it enacted, &c., That ·whenever any 
indigent, insane, feeble-minded or epileptic person is to 
be returned to this State by the proper authorities of 
another State, or whenever any such person is to be 
transferred by the Department of Welfare from one poor 
di'3trict to another as provided by law, the legal residence 
of such person may be determined by the Department 
of Welfare, and the commitment of such person shall be 
made in accordance with such determination and the 
existing laws. ~· * * '' 

Section 2 imposes on the poor district of residence an obligation 
to pay the cost of care and treatrnent of such persons. 

I.£ it were not for the comma which appears after the word indigent 
in the first sentence of Section 1. there could be no question that 
the authority of the Department of: Welfare under this act is limit<>d 
to insane, feeble-minded and epileptic persons, "·ho, for the sake of 
brevity, we shall term mental cases. 

We are satisfied this act was intended to apply only to mental cases, 
and that the comma appearing after the ·word indigent was errone
ously, placed and must be ignored. 

Pu~ctuation contained in the printed volumes of Pennsylvania acts 
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of assembly is uot official, and canuut control ti.JC interpretation of 
an act. 'ln Cornmonwealth v. Reimel, 68 Pa. Super. 240, 242 (1917), 
the court said: 

';,:'' * * .As was said in Com. v. Shopp, 1 \Voodward 
123, 130 : 'The marks of punctuation are added sub
sequently by a clerk or a compositor, and this duty is 
performed very frequently in an exceedingly capricious 
and novel way.' Punctuation is not conclusive in the con
struction of a statute: Gyger 's Est., 65 Pa. 311; Mont
gomery's Est., 63 Pa. Superior Ct. 318; and will not be 
considered when the sense is c:ear: Com. 1•. Taylor, 159 
Pa. 451. '' 

Our conclusion as to the intention of the act in question is sup
ported by various parts of the act itself. In the :first place the title 
imposes on poor districts the obligation to pay for the care and 
treatrnent of persons covered by the act ''in accordance with the 
laws relating to indAgent insane personS>." It is well settled that the 
title is a part of an act and aids, if need be, in its construction : Glen 
Alden Coal Co. 'L'. Scranton, 282 Pa. 45, 51 (1925) ; Jlfatis v. Sclweff er, 
270 Pa. 141, 143 '(1921). The title limits the scope of an act: Brink 
v. 11.forsh, 53 Pa. Super. 293, 298 (1913). 

If we permitted the comma to govern our interpretation of this 
act, we should be compelled to construe the act as applying to all 
insane, .feeble-minded or epileptic persons who are retnrned to the 
State, regardless of their condition of indigency. Certainly that was 
not the intention of the I..Jegislature. Likewise, the provision which 
would apply to persons who are ''transferred by the Department of 
\V clfare from one poor district to another as provided by law" could 
refer only to mental cases, since the Department of Welfare has no 
authority to remove ordinary poor cases from a district. 

The use .of the word "treatment" is also significant. It would be 
almost universally applicable to mental cases. Indigent persons do 
not necessarily need treatment. 

Therefore, we advise you that the Act of April 11, 1929, P. L . 487 , 
does not authorize the Department of Welfare to determine the resi
dence of poor persons returned to this State, other than mental cases, 
or to impose liability for the maintenance of such persons on any 
poor district. 

II 

The Act of June 13, 1836, P. L. 539, Section 16, as amended by the 
Act of April 6, 1905, P. J..J. 115, provides as follows: 

''Section 16. On complaint made by the overseers of 
any district to one of the magistrates of the same connty, 
it shall be lawful for the. said magistrate, where any per-
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son has or is likely to become charg·eablc to such district 
into which he shall come, by his warrant or order, di
rected to such overseers, to remove such person, at the 
expense of the district, to the City, district or place where 
he was last legally settled, whether in or out of Penn
sylvania, unless such person shall give sufficient security 
to indemnify such district to which he is likely to become 
chargeable as aforesaid. " · 

93 

In Overseers of the Poor of Limestone Township v . Overseers of 
the Poor of Ch-ill.isqnaque, 87 Pa. 294, 298 (1878) , the Supreme Court 
said: 

"''' ~, * It is indeed true that, by our poor laws, pro
vision is made for the removal of paupers into other 
states, but this provision is nugatory in that there is no 
power by which it can be carried into effect; hence, the 
order of removal loses 'all force the moment it crosses 
the state line. In other words, the legislature of Penn
sylvania cannot charge the poor districts of other states 
with the support of paupers, though their settlements 
may properly be therein, and, per contra, other states 
cannot so charge the poor. districts of Pennsylvania.'' 

Tt is obvious that a pauper may not be removed from this State 
to another state without fthe consent of the proper authorities of the 
other state. Likewise no .state could return a pauper to Pennsylvania 
and impose the cost of his maintenance on the public here without 
the consent of the proper· authorities, namely, the directors of the 
poor of the district to which he is to be returned. 

However, if the authorities of a foreign state are willing to permit 
Pennsylvania to return to them a pauper whose last settlement was 
in that state, the obstacle suggested by the court in the Limestone 
Township Case is removed. 

It is possible that objections to the removal might be made by the 
indigent person himself, on the ground that he was being deprived 
of personal liberty without due process of law. But we do not be
lieve that such an objection could be sustained. The Supreme Court 
of the United States has said that a state, in the exercise of its 
police power, may exclude from its limits ''convicts, paupers, idiots 
and lunatics, and persons likely to become a public charge, as well 
as persons afflicted by contagious or infectious diseases": Hannibal 
and St. Joseph Railroad Company v. Husen, 95 U. S. 465, 471 (1878). 
So far as we 1can discover, statutes providing for the removal of 
paupers from one part of the State to another have never been held 
to violate any personal constitutional rights. Removal across the 
State line would involve no different principle. 

Therefore, we advise you that if the proper authorities of another 

S.;3973-4 
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state consent, paupers having no settlement in Pennsylvania may Le 
removed to the other state. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOT.JD, 

Deputy Attorne,y General. 

OPINION NO. 108 

Banlcs and banlcing-National banking associations-Fiduciary powers-Capital 
and surplus. Act of May 15, 1933, P. L. 624; Federa~ Reserve Act of December 
23, 1913, c, 6, 30 Stat. 264 as amended by Section 2 of ,fhe Aot of September 
26, 1918, c. 1,77, 40 Stat. 968. 

A national banking association created before July 3, 1933, and possessing 
fiduciary powers, may after that date exercise such powers, even though its sur
plus does not equal its capital; but it must proceed to increase its surplus to equal 
its capital. 

A national banking association created before July 3, 1933, and acquiring fidu
ciary powers after that date, must build up its surplus to equal its capital; but 
in the meantime it may function as a fiduciary. 

A national banking association created afte1· July 3, 1933, whether or not it 
be successor to an association which exercised fiduciary powers p1·ior to that date, 
must have the same capital and surplus as are required of a State institution 
created after July 3, 1933, which exercises fiduciary powe1·s. 

Department of J ~stice. 

Harrisburg, Pa., November 25, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisbur~, 

Pennsylvania. 

Sir: You have asked to be advised upon the following questions: 

1. If a national banking association, having its place of business 
in Pennsylvania, possessed the right to act as a fiduciary before July 
3, 1933, may it continue to exercise that right after July 3, 1933, even 
though its surplus does not at least equal its capital? 

2. If a national banking association, having its place of business 
in Pennsylvania, acquired. fiduciary powers prior to July 3, 1933, ca11 
it be obliged to increase its capital and surplus to the same extent as 
a State bank and trust company or trust company 1 

3. If a national banking· association, having its place of business in 
Pennsylvania, is created after July 3, 1933, pursuant to a plan of 
reorganization of a prior existing association with fiduciary powers, 
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may the new association exercise fiduciary powers without complying 
with the State law establishing capital and surplus requirements for 
State institutions with fiduciary powers which were created after 
July 3, 1933? 

Section 1506, subsection E, of the Banking Code (Act of May 15, 
1933, P. L. 624), provides that: 

"Any national banking association having authority 
under the laws of the United States to act as trustee, 
guardian, executor, administrator, or similar fiduciary, 
shall, upon the adoption by its board of directors of a 
resolution agreeing to place its trust department under the 
supervision of the Department of Banking, and upon the 
transmission of a certified copy of such resolution to the 
Department, be authorized to act as such fiduciary in this 
Commonwealth.'' 

Section 11 of the Federal Reserve Act of December 23, 1913, c. G, 
38 Stat. 264, as amended by Section 2 of the Act of September 26, 1918, 
c. 177, 40 Stat. 968, provides, in part, as follows : 

' ' The Federal Reserve Board shall be authorized and 
empowered: 

* * * * * * * 
"To grant by special permit to national banks apply

ing therefor, when not in contravention of State or local 
law, the right to act as trustee, executor, administrator, 
registrar of stocks and bonds, guardian of estates, assignee, 
receiver, committee of estates of lunatics, or in any other 
fiduciary capacity in which State banks, trust companies, 
or other corporations which come into competition with 
national banks are permitted to act under the laws of the 
State in whic1i the national bank is located. 

"Whenever the laws of such State authorize or permit 
the exercise of any or all of the foregoing powers by State 
banks, trust companies, or other corporations which com
pete with national banks, the granting to and the exercise 
of such powers by national banks shall not be deemed to 
be in contravention of State or local law within the mean
ing of this act.'' 
Paragraph (k) of the section quoted provides: 

"* * * That no permit shall be issued to any national 
banking association having a capital and surplus less than 
the capital and surplus required by State law of State 
banks, trust companies, and corporations exercising such 
powers.'' 

It is clear that Congress intended that national banks doing busi
ness in a state should have the same power as state banks to transact 
a fiduciary business, but that national institutions exercising fiduciary 
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powers must have the same qualifications as are required of state 
banks before they may exercise such powers. 

We answer your inquiries in detail as follows : 

I 

Section 401 of the Banking Code provides the minimum capital for 
institutions engaging in a trust business in communities of various 
populations. 

Section 402 prescribes the minimum capital for an institution exercis
ing trust powers on July 3, 1933, when the Code became effective; 
provides that such institution shall not be required to maintain a capital 
of, or to increase its capital to, more than 100% above the minimum 
required by the law prior to July 3, 1933; and specifies the method 
for increasing its capital. 

Section 413 requires an institution incorporated under the act to 
maintain a surplus of at least 100% of its capital. 

Section 414 provides that an institution existing prior to the effective 
date of the act, which has a surplus less than 100% of its capital, 
shall at the close of each dividend period, or at least annually, if no 
dividend is paid, credit to capital not less than one-half of its net 
earnings for such period, until its surplus shall equal not less thau 
100% of its capital. 

The Code does not prohibit a bank and trust company or trust 
company which, prior to July 3, 1933, was authorized to and did 
transact a fiduciary business, from continuing to transact such bu3i
ness, even though its surplus is not 100% of its capital. 

Section 413, which we have referred to above, provides also th<1t 
a new institution created under the act shall have a surplus equal 
to at least 50% of its capital, but shall build up such surplus after 
incorporation to 100%. 

As our law allows a State institution to function as a fiduciary with 
a surplus of only 50% of its capital, a national institution may he 
granted a permit under the act of Congress to function as a fiduciary 
in Pennsylvania, even though its surplus be only 50% of its capital, 
when its permit is issued. Such national banking association must, 
however, comply with the provisions of Section 414 of the Banking 
Code and build up its surplus to 100% of its capital in the same 
fashion as a State institution would be compelled to do. 

II 

The answer to your first inquiry in part answers the second. 
If a national banking association exercising powers as a fiduciary 

prior to July 3, 1933, does not have the surplus which the Banking 
Code requires of a State institution to qualify it to act as a fiduciary. 



OPINIONS OF THE ATTORNEY GENERAL 97 

the national association must build up its surplus to the same extent 
as would be required of a State institution. Meantime it may con
tinue to exercise its :fiduciary powers. 

III 

Your third inquiry raises the question whether a national banking 
association, which has, after July 3, 1933, been created to succeed a 
prior national association which exercised :fiduciary powers befor<> 
July 3, 1933, may itself exercise such powers without having the sur
plus required of State institutions with fiduciary powers which are in
corporated after July 3, 1933. 

The new national bank is a separate, distinct and entirely new 
entity. It must meet the capital and surplus requirements established 
by law for State institutions which exercise :fiduciary powers. The 
Act of Congress makes this clear. A permit should not be issued to 
such a national banking association, authorizing it to exercise trust 
powers under the laws of this State, unless it has the capital and sur
plus required by the Banking Code for a State bank and trust com
pany or trust company incorporated after July 3, 1933. 

In summary, we advise you that: 

1. A national banking association created before July 3, 1933, anrl 
possessing fiduciary powers, may after that date exercise such powers, 
even though its surplus does not equal its capital; but it must pro
ceed to increase its surplus to equal its capital. · 

2. A national banking association created before July 3, 1933, and 
acquiring :fiduciary powers after that date, must build up its surplus 
to equal its capital; but in the meantime it may function as a :fiduciary. 

3. A national banking association created after July 3, 1933, 
whether or not it be successor to an association which exercised :fiduciary 
powers prior to that date, must have the same capital and surplus as 
are required of a State institution created after July 3, 1933, which 
exercises fiduciary powers. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HAROLD D. SAYLOR, 
Deputy Attorney. General. 
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OPINION NO. 109 

Child labo1'- Ernployrnent in hornes other than ,their ow1i, during sehool hours
Em.ployrnent eertifica.tes-Industrial ernployrnent. Section 1316 of the School 
Code a.s a;mended by Aet of May f1'0 , 1921, P. L. 1034; Act of May 13, 1915, P. 
L. 286. 

The Superintendent of Public Instruction may not forbid the issuance of a 
permit under Section 1416 of the School Code for domestic employment solely on 
the ground that the employment is to be in a home other than the child's own home. 

School autho1·ities who have the duty of issuing employment ~l'rtificates should' 
not refuse to issue them simply because the proposed employmnt is of an industrial 
nature; but they may require, as a condition precedent to the issuance of the 
permit, that the prospective employer certify in writing that the contemplated 
employment is not in violation of an N. R. A. code, agreement or license. 

Department of ,Justice, 

Harrisburg, Pa., November 28, 1933. 

Honorable James N. Rule, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you on two questions which may 
be summarized as follows: 

1. May the Superintendent of Public Instruction, 
under Section 1416 of the School Code, as last amended 
by the Act of May 20, 1921, P L . 1034, prohibit the em
ployment of children between the ages of fourteen and 
sixteen years in homes other than their own, during 
school hours? 

2. In view of the provisions of the Child Labor I1aw, 
approved May 13, 1915, P. L. 286, and of the N. R. A. 
regulations, would an official leg-ally authorized to issue 
employment certificates be justified in refusing to issue 
employment certificates for minors fourteen to sixteen 
years of age who wish to engage in industrial Bmploy
ment? 

I 

Section 1416 of the School Code, as amended lJy the Act of May 
20, 1921, P. L. 1034, provides as follows: 

''The provisions of this act requiring· regular attend
ance shall not apply to any child, between the ages .of 
fourteen and sixteen years, who has completed a course 
of study equivalent to six yearly grades of the public 
school, and is regularly engaged in any useful and law
ful employment or service during the time the public 
schools are in session, and who holds an employment 
certificate issued according to law: nor shall the said 
provisions apply to m1~r chilcl, between the agrR of 
fourteen and sixteen years, engag-ed i.n fiirm work or 
domestic service in: a private: homr on a p ermit issued by 
the school board or the des1gniiteil. school official of the 
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school district of the chil<l 's residence, in accordance 
with regulations which the Superintendent of Public 
Instruction is hereby authorized to prescribe.'' 
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'l'he foregoing language creates a definite exemption in favor of 
children between the ages of fourteen and sixteen years who are em
ployed in private homes under proper permits. The grant of author
ity; to the Superintendent of Public Instruction to prescribe regu
lations was not intended to permit him practically to abolish the 
exemption. A regulation which would forbid the issuance of a permit 
for employment in domestic service in any home other than the 
child's own home, would largely produce that result. 

Therefore, we advise you that it would not be proper to attempt 
to enforce any such prohibition as is suggested by your first question. 

II 

The Child lJabor !Jaw -0f May 13, 1915, P. L. 286, provides for the 
issuance of employment certificates permitting the employment of 
children between the ages of fourteen and sixteen years nnder pre
scribed conditions. The requirements for obtaining an employment 
certificate are set forth in considerable detail. Prima facie, a child, 
who complies with all the requirements of the act and who is about 
to enter employment, is entitled to a certifrcate. 

However, the President's reemployment agreement, commonly 
known as the Blanket Code, promulgated under the National Indus
trial Recovery Act, bans the employment of minors under the age 
of sixteen years except in limited capacities. Specific codes for vari
ous industries have included a similar provision. 

However, the application of these codes to specific cases frequently 
involves honest differences of opinion, both as to law and fact. We 
do not believe that school authorities who are charged with the duty 
of issuing employment certificates should be injected into any such 
disputes by a general refusal to issue permits for any industrial em
ployment. But it would be entirely proper and consistent with a 
desire to cooperate with the Federal Recovery Administration, to 
limit the issuance of permits for industrial ·employment to cases in 
which the prospective employer shall certify in writing that the con
templated employment of the minor is not in violation of any code, 
agreement or license prescribed, issued or approved by the President 
under the National Recovery Act. 

To summarize : 
The Superintendent of Public Instruction may not forbid the is

suance of a permit under Section 1416 of the School Code for do
m:estic employment solely on the ground that the employment is to 
be in a home ·other than the child's own home. 
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School authorities who have the duty of issuing employment cer
tificates should not refuse to issue them simply because the proposed 
employment is of an industrial nature; but they may require, as a 
condition precedent to the issuance of the permit, that the prospective 
employer certify in writing that the contemplated employment is not 
in violation of an N. R. A. code, agreement or license. 

Very truly yours, 

DEPARTMENT OF ,JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 110 

Budget estimates--Duties of Auditor Genera"l--Powers of Governor- Requisitions 
-Game Code-Seotions 604 and 606 of the Admilnistrative Code of 1929, P. L. 
177; Act) of May 24, 1923, P. L. 359, as amended by Act of June 9, 1931, P. 
L. 455. 

The Department of the Auditor General may not rely wholly on the Governor 
to enforce the provisions of Section 604 of The Administrative Code, but may 
rely upon statements by duly- authorized requisitioning officers of administrative 
agencies that the requisitions presented are within budget allotments unless it has 
reason to doubt the correctness of such s,tatement in any particular instance. In 
this event, the department must make further inquiries to assure itself that the 
requisition is lawful. 

It would be entirely proper, although the law does not specifically require it, 
for the department to demand that each requisition shall contain a statement by 
the duly authorized requisitioning officer to the effect that the requisition pre
sented is within the budget estimates for the period during which the obligation 
covered by the requisition was incurred. 

Department of Justice, 
Harrisburg, Pa., November 29, 1933. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

Sir: You have requested us to answer the following questions 
arising under Section 604 and 606 of The Administrative Code of 
1929 (Act of April 9, 1929, P. L. 177): 

"May the Department of the Auditor General rely 
wholly on the Governor to enforce the provisions of the 
Budget, except on notice as provided in the last para
graph of Section 604 aforesaid? 

"If the Auditor General, under the law, need not go 
beyond or behind the statement of the department head 
or the Budget Secretary that a requisition in any case is 
within or in accordance with an approved budget esti-
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mate or allotment, should such statement over the signa
ture of the department . head or Budget Secretary ac
company the requisition as a necessary part thereof?'' 
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You also make specific request to be advised whether Section 1201 
of the Game Code (Act of May 24, 1923, P . L . 359, as amended by 
the Act of June 9, 1931, P. L. 455), requires a:' different construction 
in the case of requisitions for payments out of the Game Fund. 

You call attention to the fact that in our Informal Opinion No. :~, 
rendered Augu.st 20, 1931, we advised the then Auditor General as 
follCIWS: 

''It is not the duty of the fiscal officers to see to it 
that the Governor's desire is carried out, except that 
the fiscal officers should in any case decline to approve 
requisitions in excess of approved budgeted items. In 
our opinion, the fiscal officers are justified in · relying 
upon statements by department heads and by the Budget 
Secretary that requisitions presented are within budgeted 
allotments. • * •" 

Section 604 of The Administrative Code requires all administrative 
agencies, except the Department of the Auditor General and the 
Treasury Department, from time to time as requested by the Governor, 
to prepare and submit budget estimates for ensuing monthly, quar
terly, or other periods as the Governor shall prescribe. If an .estimate' 
thus submitted does not meet with the Governor's approval, it must 
be revised in accordance with the Governor's desires and be re
submitted for the Governor's approval. The section then continues: 

''After the approval of any such estimate, it shall be 
unlawful for the department, board. or commission to ex
pend any appropriation or part thereof, except in ac
cordance with such estimate. unless the same be revised 
with the approval of the Governor." 

Finally, the section provides that if any agency shall fail. or refuse 
to submit its budget estimate to the Governor, he ma~r notify the 
Auditor General in writing of such failure or refusal after which 
the Auditor General may not draw any warrant in favor of such 
agency until the Governor shall notify the' Auditor Genert<U in 
writing that the delinquency has been corrected. 

Section 606 of The Administrative Code merely requires depart
mental administrative agencies to furnish to the departments with 
which they are respectively connected information necessary for the 
preparation of the periodical budget estimates. It has no bearing 
on your inquiries. 

Section 1201 of the Game Code as amended, establishes a system for 
expenditures from the Game Fund, similar to that set up by Section 
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604 of 'l'he Administrative Code for other expenditures. However, it 
provides expressly that: 

'' •::, *:' *:' it shall be unlawful for the Auditor General 
to honor any requisition for the expenditure of any 
moneys out of this appropriation '~ *:' ''' in excess of the 
estimates approved by the Governor. * ':; ~,'' 

\Ve xeaffirm the advice given to your department in our Informal 
Opinion No. 38, rendered August 20, 1931. Tt is not mandatory upon 
the :fiscal officer to make a detailed audit in connection with every 
requisition received for the purpose of l~aruing whether the payment 
of the requisition will cause approved budget estimates to be ex
ceeded. On the contrary, as we advised your predecessor, the fiscal 
officers are justified in relying· on statements made by department 
heads and b~- the Budget Secretary that requisitions presented are 
within the budget 11llotments. This does not mean that the Depart
ment of the Auditor Gener11l shall rely wholly on the Governor to 
enforce• the provisions of Section 604 of The Administrative Code. 
If your department has r eason to believe that any requisition will 
cause the appron·cl budget estimate to be exceeded, it is your duty 
to make such detailed inquiry into the matter as will bring out the 
real facts. 

A requisition exceeding budget allotments is unlawful under the 
express provisions of Section 604 of The Administrative Code. Your 
department cannot lawfully honor a requisition which you have reason 
to believe is unlawful. 

'rhe situation which you present to us is very similar to that dis
cussed in our Formal Opinion of June 6, 1930. to Auditor General 
Charles A . Waters, reported in Opinions of the Department of Justice 
of 1929-1030, page 29. 

AB far as concerns requisitions against the Game Fund, the lan
guage of the Game Code differs somewhat from the language of 
Section 604 of The Administrative Code but the effect is the same. 

Your department may rely upon the certificate of the Board of 
Game Commissioners, through its duly authorized officer, that a requi
sition presented is within approved budget estimates. On the other 
hand, if yon have reason to believe that notwithstanding such certifi
cate, the requisition would exceed app1·oved budget allotments, it 
would be your duty to make furtl1 er inquiries to ascertain whether 
in fact the requisition is lawful. 

In any event, it would be entire]~- proper for your department to 
require the inclusion in all requisition forms of a statement by the 
authorized officer of the department, board, or commission presenting 
th e requisition, that the rcqnisition is within t]w effective ontstanding 
approved budget estimates. There is no legal requirement of such a 
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eertifieatiun, but, as stated, it would be entirely appropriate .for your 
department to request it. 

Accordingly, we advise you: 

1. That the Department of the Auditor General may not rely 
wholly on the Governor to enforce the provisions of Section 604 of 
The Administrative Code, but may rely upon statements by duly 
authorized requisitioning officers of administrative agencies that the 
requisitions presented are within budget allotments unless it has 
reason to doubt the correctness of such statement in any particular 
instance. In this event, your department must make further in
quiries to assure itself that the requisition is lavvful. 

2. It would be entirely proper, although the law does not spe
cifically require it, for your department to demand that each requisi
tion shall contain a statement by the duly authorized requisitioning 
officer to the effect that the requisition presented is within the budget 
estimates for the period during which the obligation covered by the 
requisition was incurred. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Attorney General. 

OPINION NO. 111 

Banks and banking-Pledge of assets · to secure deposits-Postal savings-Funds 
in custody of State Treasurer-'' Publio fimds' '-Banking Code of May 1.5, 
19.'JJ, sec. 1004. 

While postal savings funds composed of deposits made under the Act of Con· 
gress of June 25, 1910, 38 St.at. at L. 814, its amendment~ and supplements, are 
not the property of the Federal Government and hence Federal funds, ·they are, by 
virtue of the safeguards thrown around them by Federal law, their guaranty by 
the United States, and their custody by Fede1·al officials, ''public funds" within 
the meaning of section 1004 of the Banking Code of 1933, authorizing institutions 
subject to its provisions to pledge their assets for F ederal, State, municipal, school 
ilistrict, or other public funds. 

Funds of the State Employes' Retirement Fund, the School Employes' Retire
ment Fund, the sinking f°und, the State Workmen's Insurance Fund, and other 
funds in the. custody of the State Treasurer, while not State funds, have always 
been, and under sections 301 and 502 of The Fiscal Code of April 9, 1929, P. L. 
343, must be treated as such, and are therefore "public funds" within the mean
ing of section 1004 of the Banking Code of 19::\3. 
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Department of Justice, 

Harrisburg, Pa., December 20, 1933. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether banking institutions 
under your supervision may pledge their assets to secure the deposit 
of postal savings funds and custodial funds of the Commonwealth. 

Section 1004 of the Banking Code, approved May 15, 1933, P. L. 
624, and effective July 3, 1933, provides as follows: 

"Pledge of Assets for Deposits.-.A. bank or a bank 
and trust company shall not have the power to pledge or 
hypothecate any of its assets as security for deposits 
made with it, except for the following: 

"(1) Federal, State, municipal, school district, or 
other public funds. 

"(2) Funds deposited by the Secretary of Banking 
as receiver of an institution of which he has, pursuant to 
the provisions of law, taken po~ession. 

"(3) Funds deposited by a bank and trust company, 
in its own commercial department, which funds are being 
held by such bank and trust company in a fiduciary 
capacity, and are being: deposited by it pending invest
ment or distribution.'' 

The question to be determined is whether postal savings funds and 
custodial funds of the Commonwealth come within the category of 
"Federal", "State" or "public" funds. 

The Act of Congress, known as the "Postal Savings Bank Act," 
approved June 25, 1910, Chapter 286, 36 Stat. 814, as amended by 
the Acts of August 24, 1912, c. 389, 37 Stat. 559, and September 23, 
1914, c. 308, 38 Stat. 716, establishes postal savings depository offices 
and creates a board of trustees to control, supervise and administer 
such offices. This board consists of the Postmaster General, the Sec
retary of the Treasury and the :Attorney General, acting in an ex 
officio capacity. 

Other sections of the act provide that deposits may be made by 
any person of the age of ten years or over, that pass books shall 
be issued, that interest shall be allowed and credited at the rate of 
two per centum p er annum and that deposits may be withdrawn in 
whole or in part on demand, without the payment of any exchange 
or other fees or compensation. 

Section 2 of the Act 'of May 18, 1916, c. 126, 39 Stat. 159, super
seding the somewhat similar Section 9 of the Act of 1910 provides, 
inter alia, as follows: 
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''That postal savings funds received under the pro
visions of this Act shall be deposited in solvent banks, 
whether organized under National or State laws, and 
whether member banks or not of the Federal reserve 
system • * * being subject to National or State super
vision and examination * • *. The board of trustees 
shall take from such banks such security in public bonds 
or other securities, authorized by Act of Congress or sup
ported by the taxing power, as the board may prescribe, 
approve, and deem sufficient and necessary to insure the 
safety and prompt payment of such deposits on demand. 
* * * Such funds may be withdrawn from the treasurer 
of said board of trustees, and all other postal savings 
funds, or any part of such :funds, may be at any time 
withdrawn from the bank<; and savings depqsitory offices 
for the repayment of postal savings depositors when re
quired for that purpose. * * * '' 
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This and other sections of the Act of 1910 permit the investment 
of the postal savings funds in bonds of the United States and the 
exchange of such bonds for claims of depositors electing to accept 
them. 

Section 12 of the Act 'of 1910, c. 386, 36 Stat. 814, 818, il.'equires : 

''That postal savings depository funds shall be kept 
separate from other funds by postmasters and other 
officers and employes of the postal service, who shall be 
held to the same accountability under their bonds for 
such funds as for public moneys; * * •'' 

Section 15 of the Act of 1910, c. 386, 36 Stat. 814, 818, provides: 

''That all the safeguards provided by law for the pro
tection of public moneys, and all statutes relating to the 
embezzlement, * * * of postal and money-order funds 
and the punishments provided for such offenses are here
by extended and made applicable to postal savings de
pository funds, and all statutes relating to false returns 
of postal and money-order business, the forgery, counter
feiting, * * * of postal and money-order blanks, forms, 
* * • are hereby extended and made applicable to postal 
savings depository business * * *. '' 

Section 16 of the Act >Of 1910, c. 386, 36' Stat. 814, 819, provides: 

"That the faith of the United States is solemnly 
pledged to the payment of the 'deposits made in postal 
savings depository offic·es, with accrued interest thereon 
as herein provided.'' 

Section 1 of the Act of August 23, 1912, c. 350, 37 Stat. 377, pro
vides that the Secretary of the Treasury may employ such clerks, etc., 
as he. may deem n·ecessary to transact the business of the Postal Sav
ings System in the office of the Treasurer of the United States. 
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Sectiou 10 of the Act of August 23, 1912, c. 389, 37 Stat. 55!:1, give:; 
the Postmaster General power to designate depository offices, to ap
point superintendents, inspectors, and employes, to fix their compen
sation, and to make rules and regulations with respect to: deposits 
and the withdrawal thereof. 

From this legislation it is apparent that postal savings funds are 
not F ederal funds. They are not payable into the Treasury of the 
United States. They do not become the property of the Federal 
Government (See Leka v. U. S., 69 Ct. Cl. 79 [1930]). Nevertheless, 
by virtue of all the safeguards thrown around them by Federal law, 
of the fact that at all times these funds are under the control of the 
officers ,of the United States and of the further fact that the faith 
of the United States is pledged for their repayment, they are clearly 
not private funds. They are within the term "public funds" as used 
in Section 1004 of the Banking Code. 

We now consider whether or not custodial funds deposited by the 
State Treasurer are ''State'' or other '' public '' funds . 

For some time past the State Treasurer has been responsible for 
the safe handling and deposit of f unds such as cash belonging to the 
State Employes' Retirement Fund, the School Employes' Retirement 
Fund, the Sinking Fund, the State Workmen 's Insurance Fund, etc. 

The State Employes' Retirement Fund, ancl other accounts con
nected therewith, were by the provisions of Section 8 of the Act of 
June 27, 1923, P. L. 858, and by Section 5 of the Act of May 14, 1929, 
P. L. 1723, No. 565, consolidated into one fund entitled the "State 
Employes' Retirement Fund.'' These acts likewise provide for the 
building up of such fund by payments to the Department of Revenue 
by members of the retirement association and by the Commonwealth 
semiannually. 

Section 302 of The Fiscal Code of April 9, 1929, P . L. 343, as 
amended by the Act of .June 1, 1931, P. L. 318, provides for the 
crediting by the Treasur~' Department of moneys paid into the State 
Treasury to the various funds thereiJ1 listed. Included among such 
funds is thr money in the State Employes' Retirement Fund and 
allied fonds, concerning which subsection 15 provides as follows: 

''State Employes ' Retirement li'und.-All moneys in 
the State Employes ' Contingent Reserve Fund, the State 
Employes' Annuit~, Reserve Fund, the State Employes' 
Annuity SRvings Fund, the State Employes' State An
nuity Reserve Fund. and the State Employes' State An
nuity Reserve Fund Nnmber Two, shall, upon the effec
tive date of this act, be consolidated into one fund to be 
known as the State Employes' Retirement Fund, and 
thereafter the Treasury Department shall credit to the 
State Employes' Retirement Fund all moneys received 
by it from the Department of Revenue, arising from (a) 
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payments by the Commonwealth of such amounts, certi
fied by the retirement board as necessary to provide a 
proper reserve to pay the State annuity to all new mem
bers in the State Employes' Retirement System. (b) de
ductions from the salaries of contributors in the State 
Employes' Retirement System, and (c) payments by the 
Commonwealth of amounts necessary to accumulate a r e
serve to meet the annuity values of all retiring original 
members in the State Employes' Retirement System." 
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Section 302, subsection 12. makes similar provision for the School 
Employes ' Contingent Reserve Fund and allied funds which are con
solidated into the School Employes' Retirement Fund. Subsection ] 9 
of the same section makes similar provision for the State Workmen's 
Insurance Fund, subsection 13 for the Sinking Fund, etc. 

The State Treasurer is made custodian of these various funds: of 
the State Employes ' Retirement Fund by the Act of June 27, 1923, 
P. L. 858. as amended; of the School Employes' Retirement Fund by 
the Act of ,July 18. 1917, P L. 1043, as amended; of the State Work
men's Insurance Fund by the Act of June 2, 1915, P . L. 762, as 
amended, etc. 

Sect.ion 301 of The Fiscal Code provides as follows: 

''Deposit of ::\foneys.-Thc 'freasury Department shall 
deposit all moneys of the Commonwealth received by it, 
including moneys not belonging to the Commonwealth 
but of which the Treasury Department or the State 
Treasurrr is custodian. in State depositories approved 
by the Board of Finance anc'l Revenue. " 

Section 505, subsection 2, of Thr Fiscal Code. as amended, makes 
it the duty of the Board of Finance and Revenue to select and 
designate State depositories. and requires that all funds deposited 
therein shall be secured by the bonds of corporate or individual 
sureties. In addition it provides : 

""" ... * That. in lien of the surety bonds of surety 
companies or of individuals as aforesaid. the deposit of 
State moneys may be Recured by the deposit with the 
State Treasurer of lTnitecl States. municipal or county 
bonds. to be approved by the board. in an amount 
measured b~r their actual markrt value equal to the 
amount of deposit so securrcl anrl twenty ]1f'r centnm in 
addition thereto. * *' * '' 

The custodial funds referred to have always been treated in the 
same manner as funds belonging to the Commonwealth which are 
deposited by the State Treasurer, and are protected in the manner 
required by the act quoted. 

These various fnnds are not State funds in the sense that they 
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belong to the Commonwealth or may be disbursed by it for its general 
purposes. However, the Commonwealth contributes, in part at least, 
to some of these funds and administers all of them through its various 
officers for the benefit of those who are entitled thereto. 

In the sense in which the phrase is used in Section 1004 of the 
Banking Code, these are ''public funds.'' 

Defore the enactment of the Banking Code there was no statutory 
prohibition against the pledge of assets by State banking institutions 
to safeguard the deposit of funds, whether they were public or privall'. 
State banks incorporated under the Act of May 13, 1876, P. L. 161, 
had the power to pledge their assets to secure the deposit of a 
private indiYidnal: Ahl v. Rhoads, 84 Pa. 319 (1877). And in 
Came?'On v. Christy, 286 Pa. 405 (1926) , it was held that a trust com
pany . incorporated under the Act of April '29, 1874, P. L. 73, had 
authority to pledge its assets to secure county funds deposited in 
the name of a delinquent tax collector. See our opinion rendered to 
you on September 10, 1931 (Official Opinions of the Attorney General, 
1931-1932, page 74 ). There were no court decisions limiting the 
right of r ither banks or trust ·companies to pledge assets generally 
to secure deposits, whether public or private. 

We are satisned that in using the general expression "public 
funds,'' the IJegislature intended to continue the rig·ht of State bank
ing institutions to pledge assets for the deposit of funds such as those 
of the Postal Savings System, the State Employes' Retirement Fund, 
the School Employes' Retirement Fund and other custodial funds of 
the Commonwealth. 

In summary, therefore, you 'a.re advised that banking institutions 
under your supervision are authorized by Section 1004 of the Bank
ing Code to pledge their assets to secure the deposit of postal savings 
funds and custodial funds 'of the Commonwealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE. 
HAROLD D. SAYLOR, 

Deputy Attorney General. 

OPINION NO. 112 

Gift8 to State institutions-Act of June 14, 1887, seo. 10-Repeal by Administra
tive Code of 1929-Deposit of gifts-Custody by State Treasurer---{Jonsent of 
administratwe department to acceptance of gifts-Blanlcet or specifio approval
Reports to Auditor General-Restriction to donations of money. 

Sectiou 10 of the Act of June 14, 1887, P. L . 401, authorizing the ' trustees of 
curt'ain State hospitals to receive contributions for the use of their institutions and 
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requiring them to furnish a detailed report thereof to the Auditor General, has 
been superseded by The Administrative Code of 1929, which provides a complete 
system of administration for such institutions. 

Moneys received by a State institution as a gift, as permitted by section ;)13 of 
'I'he Administrative Code of 1929, may, under section 301 of The Fiscal Code of 
1929, be deposited by the trustees of the institution in a State depository or may 
be placed in the custody of the State Treasurer, if he is willing to rnceive them, 
but may not be mingled with the general funds of the Commonwealth. 

The consent of the appropriate administrative department to the acceptance of 
gifts ])y a State institution, required by section 513 of The Administrative Code 
of 1929, should be a blanket consent only where the nature and purpose of the 
gifts are specifically defined; in other cases, a separate approval should be ob
tained for each do.nation. 

The Auditor General may require reports of donations of money received by 
State institutions, but should: not attempt to require such reports of gifts made i11 
kind. 

Department of Justice. 

Harrisburg, Pa., December 20, 1933. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

Sir : You have submitted for our opinion questions which may be 
summarized as follows : 

1. Is Section 10 of the Act of June 14, 1887, P . L. 
401 still in force~ 

2. Where money is received by a State institution 
as permitted by Section 513 of The Administrative Code 
of April 9, 1929, P. L. 177, should such.funds be deposited 
in the State Treasury and credited to the institution for 
expenditure in the usual way in accordance with the t~rms 
of the gift? 

3. Where a State institution receives gifts under Sec
tion 513 of The Administrative Code, may the required 
approval of the department with which it is connected 
be a blanket approval covering certain types of gifts or 
should there be a separate approval for each gift ~ 

4. May the Auditor Generfl,l require State institutions 
to furnish periodic reports of all gifts received whether 
in money or in kind 1 

I. 

Section 10 of the Act of June 14, 1887, P. L. 401 authorized the 
trustees of certain State hospitals to receive contributions or dona
tions of money and property for the use of the respective hospitals. 
The trustees were required to furnish the Auditor General with an 
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itemized statement of all moneys so received, together with the names 
of the donors, and also to account for the expenditure thereof. 

The Administrative Code of June 7, 1923, P. L. 498, abolished the 
boards of trustees referred to in the Act of 1887 and established a 
new system of boards for the control of State institutions. The whole 
subject was further covered by 'l'he Administrative Code of April 9, 
1928, P. L . 177, which is now in force. 

In our opinion the AdministratiYe Code provided a complete 
system of administration for State hospitals, and therefore, the Ar:t 
of 1887 no longer controls in matters so covered by those codes. The 
reasons for this conclusion will appear in the course of our answers 
to certain other of your questions. 

II. 

In a Formal Opinion addressed to the Budget Secretary, dated June 
25, 1928 (Opinions of the Attorney General, 1927-1928, 111 at page 
123), the present Attorney General said of moneys which had been 
received as gifts by and which remained in the hands of trustees of 
State institutions: 

''Prior to the passage of The Administrative Code, 
many of the boards of trustees of the State institutions 
now within the Department of Welfare were corporate 
bodies. As such, the Legislature had specifically con
ferred upon them the power to accept gifts and donations 
of property, both real and personal, to be held by them 
for the benefit of their respective institutions. When, 
in 1923, these corporate bodies were abolished and the 
present boards of trustees werf' substituted for them, 
the Legislature did not endow the present boards with 
the right to accept gifts for the benefit of their institu
tions. However, in a number of cases the abolisherl 
boards of trustees had in their possession and turned over 
to their successors. property which had been lawfully ac
cepted by tliem to be used for particular purposes ~peci
fied by the donors. 

"Having now come into the possesRion of the Com
monwealth, all of this property is State property; but it 
can be used only for the purposes for which the donors 
originally gave it to the coYporate borlies which had thr 
right to receive it. 

"Accordingly, all snch property mnst now continue 
to be used for the purposes for which it was orio·inally 
contribu"ted. In cases where such property is in tli°e 
shape of money, it should be segregated from the other 
funds of tlw institution by depositing it in special bank 
accounts, the diaracter of which should be clearly de
fined on the miuntes of the respective boards of trustees. 
As these funds are the property of the Commonwealth 
they are subject to audit by the Auditor General even 
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Lhoug·h they be held for use for particular purposes, an<l 
even though they have been deposited in special bank 
accounts." 
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Since the writing of that opm10n, Section 513 of The Administrn
tive Code of 1929 was enacted which provides as follows: 

'' F.very administrative department, every independent 
admini<;trative board and commission, and, with the ap
proval of the department with which it is connected, 
every <lepartmental administrative board or commission, 
may accept gifts or donations of money, securities, or 
othn personal property, which, or the income of which, 
shall be used in conducting the work of such department, 
board, or commission, or for the benefit of the inmates or 
patients of any State institution administered by such 
department, board, or commission.'' 

Section 301 of The Fiscal Code of .April 9, 1929, P. L. 343, dire~ts 
that all departments, boards, or commissions having in their possession 
moneys of the Commonwealth, shall deposit such moneys in State de
positories and upon opening such an account, shall notify the Depart
ment of the .Auditor General and the Treasury Department. 

In view of the opinion of the .Attorney General above quoted, and 
the subsequent statutory enactments, it is our opinion that moneys 
received by a State institution as gifts or donations for particular 
purposes should be kept separate and apart from general funds appro
priated by the State for the maintenance of the institution, and must 
be used for the purposes designated by the donors. 

The provision of The Fiscal Code referred to authorizes deposit 
of these funds in State depositories by the respective institutions. We 
are also o.f the opinion that the boards of trustees may ask the State 
Treasurer to act as custodian of such funds, and if he agrees to do so, 
he may hold the funds subject to disbursement by the trustees. In 
no case should these funds be deposited in the General Fund of the 
Commonwealth, because it would then be impossible to disburse them 
for the purposes designated by the donors without special legislative 
appropriation. 

III. 

The purpose of the requirement contained in Section 513 of The 
Administrative Code that gifts to State institutions be approved by 
the department with which the institution is connected was designed 
to prevent the acceptance of gifts which would impose undesirab'e 
obligations on the Commonwealth. Gifts for purposes for which an 
institution is not equipped or gifts to which are attached burdensome 
conditions may thus be rejected. 
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In our opinion the approval of gifts by a department should ordi-
1iarily be specifically given in each case, so that the department may 
pass on the particular conditions and purposes of the gift. However, 
1t would be entirely proper for the department to give a blanket au
thority to an institution to accept specific kinds of gifts for specific 
purposes, but the permissible types of gifts and the purposes should 
be definitely defined in any such blanket grant of authority. 

IV. 

Certainly the Department of the Auditor General may require a 
State institution to report receipts of moneys donated to the institu
t10n, and if that is necessary to an audit of its accounts, should do so. 

However, the Department of the Auditor General is not equipped, 
as we understand it, to maintain inventories of physical property on 
hand at such institutions; the duties imposed on that department by 
The Fiscal Code have to do primarily with money. The reporting of 
the receipt of gifts made to institutions in kind would have little 
value unless your department should keep. inventories. In our opinion 
that is not a necessary part of your duties, and reports of gifts in kind 
need not be required. Of course good business would demand that 
the institutions keep records of gifts which they receive. 

To summarize : 

Section 10 of the Act of June 14, 1887, P. L. 401 has been super
seded by The Administrative Code. 

Moneys received by a State institution as gifts should be kept separ
ate from the General Fund of the Commonwealth. They may be de
posited by the trustees of the institution in State depositories or they 
may be placed in the custody of the State Treasurer if he is willing 
to receive them. 

Administrative departments may give their consent to the accept
ance of gifts of money and other personal property by State institu
tions under their supervision by blanket authorizations where the pui:
poses and nature of such gifts are specifically defined. In. any other 
cases, separate approvals should be obtained for each donation. 

The Auditor General should require reports of donations of money · 
received by State institutions but need not r equire reports of gift!> 
made in kind. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 
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OPINION NO. 113 

Liquor Control Board-Appointment of secretary-Act No. 4, approved Nove111be·1 
29, 1933, Sec. 302. 

'£he provisions of Section 302 were not intended by the Legisla ture to cancel 
the authority given to the board under: Act No. 3, to appoint as its seeretaq such 
person as it may deem satisfactory to, fill this important office. 

Section 302 of Act No. 4, does not apply to the selection of a; secretary to the 
board. 

Department of Justice. 

Harrisburg, Pa., December 22, · 1933. 

Honorable Robert S. Gawthrop, Chairman, Pennsylvania Liquor Con
trol Board, Harrisburg, Pennsylvania. 

Sir: You have asked to be advised whether it is necessary for the 
secretary of the Pennsylvania Liquor Control Board to be selected 
under the provisions of Section 302 of Act No. 4, approved November 
29, 1933. 

Your question arises from the fact that Act No. 3, approved 
November 29, 1933, provides that: 

"The board may appoint a secretary to hold office at 
its pleasure. The secretary, if .appointed, * * * shall 
receive such compensation as the board, with the ap
proval of the Governor, shall determine. * * • '' 

Section 302 of Act No. 4 provides that: 

''No officer or employe shall be appointed or employed 
by the board after January first, one thousand nine hun
dred and thirty-four, except as provided in this section. 
Any officers or employes engaged prior to January first, 
one thou.sand nine hundred and thirty-four, * * * shall 
be deemed provisional employes and shall be retained 
thereafter only under the provisions of this section . . "" """ 

It is a cardinal rule of statutory interpretation that when two 
acts passed on the same day contain provisions which appear to be 
in conflict, the acts shall be so interpreted, if possible, as to give 
effect to all of the 'provisions which are seemingly in conflict. 

Section 302 of Act No. 4 is a part of Article IIT, which is en
titled, ''Pennsylvania Liquor Stores.'' While the secretary of the 
board will · have duties to perform in connection with the stores, he 
will also have many duties to perform which have no relationship 
whatever to these stores. 

In our opinion, the provisions of this section were not intended by 
the Legislature to cancel the authority, given to the board under Act 
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No. 3, lo appoint as its secretary such person as it may cleern salis
factory to fill this important office. 

According·ly, we advise you that Section 302 of Act No. 4 does 
not apply to the selection of a secretary to the board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Attorney General. 

OPINION NO. 114 

National lncl1tstrfol Recovery .Aat-DepartmPnt of Property and Suppl'ies-R·ight 
to refrain from inviting proposals for supplies from persons who refitse to oom-, 
ply with the act. 

Under the provision of Section 2409 of The Administrative Code of i929, the 
S('('retary of Property and Supplies is authorized to invite proposals ''in its dis
cretion'' from at least two responsible bidders, and is not compelled to invite 
proposals from any concern merely because it requests the privilege of bidding. 

The Secretary of Property and Supplie!!. may lawfully refrain from inviting pro
posals from persons who refuse to comply with the National Industrial Recovery 
Act. 

Department of Justice, 

Harrisburg, Pa., December 29, 1933. 

Honorable John IJ. Hanna, Secretary of Property and Supplies, Har
risburg, Pennsylvania. 

Sir: We have your request to be advised whether you may law
fully refrain from inviting proposals for supplies 'from persons who 
refuse to comply with the National Industrial Recovery Act. Your 
inquiry relates especially to special purchases made by your depart
ment as purchasing agency for a State institution. 

Purchases such as these now in question are made under the fol
lowing provision of Section 2409 of The Administrative Code of 1929 
(Act of April 9, 1929, P. L. 177): 

''In the event that requisitions are made upon the de
partment for any article of furniture, furnishing, sta
tionery, supplies, fuel, or any other matter or thing, the 
want of which was not anticipated at 'the time of the 
making of the schedules, the department may, in its dis
cretion, invite proposals from at least 'two responsible 
bidders, unless the article can be procured from only one 
source, and, when one proposal shall be invited, such 
proposal or proposals, together with such requisition or 
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requisitions, shall be submitted to the Board of Commis
sioners of Public Grounds and Buildings for approval or 
disapproval at its next meeting: Provided, however, 
That the department may, in its discretion, purchase in 
the open market, without inviting any proposal, any such 
article costing less than fifty dollars. but all such pur
chases shall be reported to the Board of Commissioners 
of Public Grounds and Buildings at its next meeting." 
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Under -this provision your department is autho1·izecl to invite pro
posals "in its discretion" from at least two responsible bidders. 
There is no further statutory definition of your procedure in award
ing or executing the contract. 

You are not compelled to invite proposals from any concern merely 
because it requests the privilege of bidding. 

Of course, it is good practice and sound policy to obtain the 
greatest possible amount of competition in all cases and thus to pro
cure for the Commomyealth the lowest price for the articles to be 
purchased. 

In an effort to reiieve the distress of the present economic situation 
and bring the depression to an end, Congress, in the National In
dustrial Recovery Act, conferred broad\ powers upon the President. 
of the United States. He in turn. in the exercise of the powers thus 
conferred, has called upon all business concerm; to become members 
of N. R. A. Refusal to co-operate is not unlike refusal to conform 
to the orders of the President made under military stress in times 
of war; and for the same reasons which would justify you in ex
cluding from competition alien enemies. or citizens disobeying regu
lations made during war times. you are entirely justified at this 
time in confining competition to those who are parties to or conduct 
their business under the applicable code of fair competition, agree
ment or license approved, prescribed or issued under the National 
'fodustrial Recovery Act. 

In addition, it is obvious that a concern paying higher wages be
cause of conformity to an N. R. A. code, is at a very serious dis
advantage in bidding against a concern which is not conforming to 
the code. To admit the latter class to bid would in many cases 
penalize the former for their co-operation with the Federal govern
ment. 

As we stated at the outset, invitation of bids is within your dis
cretion in making. purchases under that part of Section '.2409 which we 
have quoted. Therefore, you could not be charged with violating the 
law even though there were no clear justification for your refusal 
to invite proposals from a particular concern. All the more are you 
free from a charge of illegalit.v when your reason for declining to 
invite a particular comern to bid is its refusal to conform toi the 
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President's regulations made under authority of the National In
dustrial Recovery Act. 

Accordingly, you are advised that under the circumstances stated 
in your inquiry, the contract you have awarded is lawful and may 
lawfully be carried out. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
Wl\1. A. SOHN.ADER, 

A.tto1·ney General. 

OPINION NO. 115 

Banks anw banlc1Jng-Ojficers and employes--.Service in, m-ore than one institution
.Act of Congress of J11,ne 16, 1933, Sec., 33-Permit by F ederal Reserve Board
Effect-Duty of Department of Banlc1Jng. 

Where the Federal Reserve Board has, under section 8 of the Clayton Act, as 
amended, issued a permit entitling a director, officer, or employe of a State bank
ing institution belonging to the Federal Reserve System to act as a director, officer, 
or employe of not more than two other banking institutions, either or both of 
which may be State or National institutions, notwithstanding the provisions of 
section 33 of the Act of Congress of June 16, 1933, 48 Stat. at L. 162, the Penn
sylvania Department of Banking is under no duty to invoke the prohibitions of 
the Clayton Act against the holder of the pe1·mit. 

Department of Justice, 

Harrisburg, Pa., January 11, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked what position you should take on the subject 
of interlocking bank directorates, in view of regulations of the Federal 
Heserve Board which conflict with our Formal Opinion No. 106, 
rendered to you on November 2, 1933. 

In interpreting the provisions of Section 8A of the Clayton Anti
trust Act, added by Section 33 of the Glass-Steagall Act of June 16, 
1933, we advised you as follows: 

"That after January 1 of next year a director, officer 
or employe of any Pennsylvania bank or trust company 
which i8 a member of the Federal Reserve System may 
not at the same time be a director, officer or employe of 
any other corporation or of a partnership which makes 
Joans secured by stock or bon.d collateral to any indi
vidual, association, partnership or corporation other than 
its own subsidiaries.'' 
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W.c reached this conclusion by interpreting Section SA as apply
ing not only to national banks, but also to State banking· institutions 
which are members of the Federal Reserve System. In doing so we 
were aware that our opinion differed from that of September 10, 
1917, by the acting Attorney General -0f the United States, inter
preting similar language of Section S of the Clayton Act as not 
including state banks which are members of the Federal Reserve 
System. 

Furthermore, we are advised that Regulation f;, Series of 1933, 
promulgated by the Federal Reserve Board on November 2, J 933, 
provides that the prohibitions of Section S and Section SA are 
cumulative but also that provisos stated in Section S are, in part 
at least, applicable to the provisions of Section SA. We need not 
recite in detail these provisos and all of the exceptions established 
by the Board. It is sufficient to state the one affecting officers, di
rectors or employes of state institutions. 

Section IV (b) of Regulation L reads as follows: 

'' (b) The provisions of section SA of the Clayton Act 

"(5) Do not prohibit a private banker or an officer, 
director or employe of any bank or a class A director of 
a Federal reserve bank from being at the same time an 
officer, director, or employe of not more than two other 
banks within the prohibitions of the Clayton Act, if there 
is in force a permit therefor issued by the :B'ederal Re
serve Board. '' 

"Bank" is defined by Section II of the regulation as including 
"any bank, banking association, or trust company organized or operat
ing under the laws of th'e United States or of any State thereof.'' 

Section V of Regulation L provides for issuance by t)le Board, 
pursuant to the Clayt-0n Act, of permits to individuals referred to 
in the foregoing and other paragraphs of Section IV, if "not in
compatible with the public interest." It states that "permits may 
be issued covering relationships between banks which are prohibited 
by section SA as well as those prohibited by section S. '' Permits 
once granted continue in force until revokrd and need not be renewed. 

You inquire what position you should take with respect to an 
individual holding such a permit, in view of the opinion we have 
rendered to you. 

We adhere to our interpretation of the Clayton Act, as amended. 
Vile believe that our opinion correctly interpreted the clear language 
of the Act of Congress. However, if the Federal Reserve Board 
in exfrcise of the authority granted by Section S of the act issues a 
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permit pursuant to its provii;os you have no duty to refuse Lu recog
nize it. The enforcement of the provisions of the Act of Congress 
and the regulations issued under it, is primarily the responsibility 
of the Federal authorities, including the Federal Reserve Board, not 
of state supervising officials. 

Therefore, you are advised that if a director, officer or employe 
of a State banking institution belonging to the Federal Reserve 
System holds a permit entitling him to act as a director, officer or 
employe of not more than two other banks, banking associations, or 
trust companies, either or both of which may be State or national 
institutions, you have no duty to invoke against him the prohibitions 
of the Clayton Act as interpreted by our opinion of November 2, 
1933. 

Very truly yours, 

DEP AR'fMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Deputy Attorney General. 

OPINION NO. 116 

!Smulay concerts-Adm.iss-ion charge-Application of proceeds to charitable pur· 
pose-Necessity for permit front Department of Publi.rJ Instruction-Act of 
Jmie 2, 1933. 

'fhe Act of .June 2, 1933, P. L. 1423, is applicable to a concert presented on 
Snnday, for which neither the participants nor the owner of the building receives 
any eompeusation, but for which an admission fee is charged, the proceeds being 
devoted solely to a ch.aritable pmpose, and a permit therefor must first be obtained 
from the Department of Public Instruction in accordance with sections 2 and 3 of 
the a.ct. 

Department of Justice, 

Harrisburg, Pa., January 16, 1934. 

Honorable W. lVI. Denison, Deputy Superintendent of Public In
struction, Harrisburg, Pennsylvania. 

Sir: You have asked us whether under the provisions of the Act 
of -Tune 2, 1933, P. L. 1423, No. 308, it is necessary for the sponsors 
of a Sunday concert to obtain a permit from your department if an 
admission fee, all of which will be devoted to a charitable purpose, 
is charged, but if neither the persons participating in the concert nor 
foe owner of the building nor any other persons will receive com
pensation. 
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The act is entitled: 

''An act relating to Sunday music; permitting mu
sicians to receive .compensation for services rendered on 
Sunday; aidhorizing pay concerts to be given and broad
cast on Sunday iinder certain circHmstances, and allow
ing school and certain public buildings and parks to be 
used therefor; conferring powers and imposing duties on 
the Department of Public Instruction ; and imposing 
penalties. '' (Italics ours. ) 

Section 2 contains the following provision: 

''Section 2. If, and when, authorized by the Depart
ment of Public Instruction of this Commonwealth, pub
lic concerts may be rendered and broadcast anywhere 
within this Commonwealth on Sunday after twelve 
o'clock noon; and it shall be lawful for the person or 
persons rendering any such concert to charge an admis
sion fee thereto at a rate which it is estimated will cover 
the expenses of rendering such concert, including light, 
heat and compensation to ushers, janitors and mu
sicians : * * .r,, ' ' 

Section 3 provides as follows: 

''Section 3. The Department of Public Instruction 
may authorize concerts, or series of concerts, to be ren
dered and broadcast as herein provided ; such concerts, 
or series of concerts, to maintain music of a high order, 
although not necessarily what is known as sacred music. 
Whenever the said department shall have authorized any 
such concert, or series of concerts, to be rendered and 
broadcast, it shall issue a permit, setting forth its au
thorization thereof, which permit shall also state the date 
or dates, hour .or hours when , and place or places ·where, 
such concert, or series of concerts. shall be held. The 
Department of Public Instruction shall make a charge 
of !five dollars for every permit issued under the pro
visions of this section." 
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The title of the act specifically refers to authorizing " pay con
certs". Section 2 authorizes the holding of Sunday concerts but does 
not confine its provisions to concerts at which the musicians and 
owners of the building are paid. Section 3 provides for the issuing 
of permits by your department but does not make any distinction 
between concerts for which services are donated and those at which 

they are compensated. 
We are satisfied that concerts such as you describe could not have 

been conducted legally on Sundays prior to the passage of the Act 
of 1933; the privilege of holding them arises solely from thisi act. 
Consequently they must be subject to the conditions prescribed b~· 

the act. 
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Therefore, we advise you that a concert conducted under the cir
cumstances ·which you have described is such a concert as falls within 
the terms of the Act of 1.933 and for which a permit must be ob
tained from your department. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 117 

Banks and banking-Pledge of assets to seoure deposits-Fwnds in oostody of re
ceiver of National bank-" Public fu'TIXJ;s"~Banking Code of 1933, S ec. 1004. 

While funds in the custody of the receiver of a national bank are ;not the prnp
crty of the Federal Government and hence are not ''Federal funds,'' they are, 
in view of the. safeguards provided by thei Act of Congress of May 15, 1916, 39 
Sta t. at L. 121, "public funds" within the meaning of section 1004 of the Bank
ing Code of May 15, 1933, P. L. 624, and State banking institutions subject 
to its provisions may pledge their assets as secmity for deposits by such a receiver. 

Department of Justice, 

Harrisburg, Pa., January 17, 1934. 

Honorable V..'illiam D. Gordon, Secretary of Banking-, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether an institution under 
your supervision may pledge its assets as collateral for the deposit 
of funds in the name of a receiver of a national bank. 

Section 1004 of the Banking· Code, Act of May 15, 1933, P. L. 624, 
prohibits the pledge by a bank or a bank and trust company of any 
of its assets as security for deposits, except for the following: 

" (l) :F'ederal, State, municipal, school district, or 
other public funds. 

"(2) Funds deposited by the Secretary of Banking 
as receiver of an institution of which he has, pursuant 
to the provisions of law, taken possession. 

. '.' (3) Funds de:posited by a bank and trust company, 
m its own commercial department, which funds are being 
held by such bank and trust company in a 1iduciary 
capacity, and are being drpositccl by it pending invest
ment or distribution.'' 
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The question to be determined is whether funds deposited by a 
national bank receiver are Federal or ''other public funds.'' 

Clearly they are. not Federal funds, because they do not belong 
to the Federal government but to the parties who are entitled thereto 
as claimants against the national bank for which the depositor is 
receiver. They are not "public" funds in the sense that they belong 
to the public. 

However, the receiver of a national bank is an officer of the United 
State,s. Frelinghuysen v. Baldwin, 12 Fed. 395; Armstrong v. Ettle
sohn, 36 Fed. 209; Stephens v. Bernays, 41 Fed. 401; Spechart fV· 
Ge.rman Nat. Bank, 85 Fed. 12. He must safeguard funds in his 
custody as required by law and his superior, the Comptroller of the 
Currency. 

The Act of 1\fay 15, 1916, c. 121, 39 Stat. 121 (12 U. S. C. A. 
Sec. 192), provides, inter alia, that the receiver of a national bank 

"* * * shall pay over all money so made to the 
Treasurer of the United States, subject to the order of 
the comptroller. * * *. 

"Provided, That the comptroller may, if he deems 
proper, deposit any of the money so made in any regu
lar Government depositary, or in any State or national 
bank either of the city or town in which the insolvent 
bank was located, or of a city or town as adjacent 
thereto as practicable ; if such deposit is made he shall 
require the depositary to deposit United States .bonds or 
other satisfactory securities with the Treasurer of the 
United States for the safekeeping and prompt payment 
of the money so deposited. * ~, * '' 

The fact that funds in the hands of a receiver must be delivered 
over to the Treasurer of the United States or deposited in banks 
surrounded by the required safeguards indicates that they are to be 
treated as funds having a public character. ·fo Formal Opinion No. 
111 rendered to you on December 20, 1933, we advised you that in 
the sense in which the phrase is used in Section 1004 of the Banking 
Code, postal !'avings funds and custodial funds of the Commonwealth 
are "public funds" and that banking institutions under your super
vision may pledge their assets to secure the deposit thereof. 

'rhe reasoning of that opinion applies with similar force in the 
present situation. While the Government of the United States is not 
responsible for the payment of national bank funds in the hands of 
a receiver, it has by law provided for their custody and protection 
in such manner as to constitute them public funds within the meaning 
of that term a.c; used in Section 1004. 

Our I;egislature, by including in the act subsection (2), above 
quoted, authorized institutions under your supervision to pledge as-
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sets to secure funds held by you as receiver of closed State: banking 
institutions. This evidences the legislative intention to give to such 
funds the same protection that funds of closed national banks enjoy. 

Before the enactment of the Banking Code State institutions pledged 
their assets to safeguard deposits made by national bank receivers: 
We are satisfied that the Legislature did not intend to make such pro
cedure illegal and to draw a distinction between the two types of 
funds. Both are public funds within the provisions of Section 1004 
( 1) of the Code. -~ 

Therefore, you are advised that an institution under your super
vision may pledge its assets as security for the deposit of funds by a . 
receiver of a national bank. 

Yery truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Deputy Attorney General. 

OPI~ION NO. J 18 

Alcoholio beverages- Alcoholr---Sale by driigg1'sts-N ecessity for permit-Sale by 
State stores-Liqiwr< Control Act of 1933-N ecessity foi· tax-paid labels or State 
stamps on containers-Use to 11ianufactu.re beverages-Distnler's permit-Act 
of December 8, 19S3-Unlawful possession of liquor- T·ime of purchase-Pur
chase other than from Sta.tel store. 

Alcohol is exp1·essly excepted from the provisions of the Liquor Control Act of 
1933, may not be sold through Pe1111sylvania State liquor stores, and may be sold 
by druggists and others without obtaining licenses. 

All alcohol sold for beverage purposes, regardless of where it was purchased, is 
subject to taxation under the act of December .), 1933, P . L. 38, and may not be 
pmchased at r et ail exeept in containers upon which tax-paid labels or State tax 
stamps appear. 

U nder section 3 of the Act of December. 8. 1933, P. L. 57, alcohol may not be 
used for the purpose of producing or manufaetui'ing any alcoholic beverage ,except 
by a· person holding a permit from the Pennsyh·ania State Liquor Board. 

It is unlawful, under the Liquor Control Act of November 29, 1933, P. L. Hi, 
for any p erson to have· or keep in his possession any liquor not lawfully acquired 
prior to Janua1·y 1, J 934, or purchased from a Pennsylvania State liquor storn. 

Department of Justice, 

Harrisburg. Pa., .January 19, J 934. 

Pennsylvania !Jiquor Control Board , Clastrr Bnilcling, Harrisburg, 
P ennsyl van ia. 

Gentlemen: You have askd to he advisr<l by whom and under 
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what circuwstanccs alcohol may lawfnll~· be sold a11cl nsell for bever
age purposes in Pennsylvania. 

The answer to your inquiry will be found in Act No. 4, approved 
by the Governor on November 29, 1933, and Act No. 9, approved by 
the Governor on December 8, l 933. The former act is known as the 
Liquor Control Act, and the latter is an amendment to the Alcohol 
Act of 1926. 

Act No. 4 governs the sale of "liquor" both for consumption on 
the premises and not for consumption on the pl'cmises. "Liquor" is 
defined as including any alcoholic, spirituous, vinous, fermented, or 
other alcoholic bcYerage or combination thereof, exce1Jt ''alcohol and 
malt liquors.'' 

Therefore, alcohol is expre;;sl.'· excepted from the provisions of this 
act. 

The result is that you nrny not sell alcohol through Pennsylvania 
State stores and that a license is not necessary for the sale of 
straight alcohol. 

Accordingly, druggists and others may lawfully sell alcohol without 
a license. 

However, under Act No. 6, approved December 5, 1933, all alcohol 
sold for beverage purposes is subject to a tax of $1 per proof gallon; 
and it is un:awful for anyo1w to purchase alcohol at retail unless the 
container in which it is purchased bears either a manufacturer's label 
stating ''Pennsylvania Spirituous and Vinous T1iquor Tax Paid'' or 
stamps evidencing the payment of the State tax. 

This act imposes a fine of $25 on any person who purchases alcohol 
in a container not bearing either the manufacturer's tax paid label 
or the required State stamps. 

Section 3 of .A.ct ~o. 9 renders it unlawful for anyone, without a 
permit from your board, to manufacture, pl'Ocluce, distill, de>veiop, 
use in the proce,,s of manufacture, denature, r edistill, r ecover, rectify, 
blend, r euse, hold in bond, hold in storage, or transport for hire with
in Pennsylvania, any alcohol or alcohoiic liquid; and Section 2 defines 
alcoholic liquid as including beer. ale, wines, porter, spirits, whiskey, 
and all liquors which contain any alcohol by volume, capable of being 
used for heverage purposes. 

Therefore, it is unlawful for the purchaser of alcohol, without a 
permit from your board, to use it for the purpose of manufacturing 
or producing gin, whiskey, or any other form of alcol10lic liquor. 

Section 20 of the Act of February l 9, 1926, 'P. L. 16, which Act 
No. 9 amends, imposes a penalty of not less than $100 or more than 
$5,000, or imprisonment for not more than three years or both, upon 
persons illegally manufacturing liquor; and Section 21 of the same 
act declares all liquor illegally manufactured to be contraband, in 
which the O'\Yner does not have any property rights. 
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Sectiou 602 (b) of Act No. 4 also provides that it shall !Je uu
lawful for any person to keep within this Commonwealth any liquor 
which was not lawfully acquired prio1• to .January 1, 1934, or has 
not been purchased from a Peru1sylvania State Liquor Store. For 
this offense, the penalty imposed by S~tion 610 of the act is, for first 
offenses, a fine of not less than $300 or more than $500, and for 
subsequent offenses, both a fine of $500 and imprisonment for one year. 

To summarize, we advise you: 
1. That alcohol may be sold lawfully by druggists and others with

out obtaining any license. 
2. That all alcohol purchased from drugg·ists or others must be tax 

paid under Act No. 6 of the 1933 special session of the Legislature, 
and that persons purchasing alcohol, except in containers upon which 
tax paid labels or State stamps appear, are subject to a :fine of $25. 

3. That alcohol may not be used for the purpose of producing or 
manufacturing any alcoholic liquor except by persons holding permits 
from your board. 

4. That it is unlawful for any person to have or keep in his 
possession any liquor . uot lawfully acquired prior to January 1, 
1934, or purchased from a Pennsylvania State !Jiquor Store. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
vVM. A. SCHNADER, 

Attorney General. 

OPINION NO. 119 

Banlcs and banlcing-Consolidation of State with National banks- Act of Congr~Rs 
of February 25, 1927-0peration in Pennsylvania-Effect of consolidat-ion-Suc
cession as fiduciary-Dissolution of State banlc charter-N on-user-Forfeitu.re 
by Se<YretOJry of Banlcing-Banlcing, Code of 1.9~3, Seo. 1504-Eeference to At
torney General-Ou.ster by quo u:arranto. 

The Act of Congress of FebruaTy 25, 19~7. 44 Stat. at L. 1226, authorizing the 
consolidation of a State banking institution with a national banking· association 
nnder the latter's charter, does not contravene any legislation of Pennsylvania, 
but was prior to and is sinre enactment of the Banking Code of 1933 fully opera
tive in this Commonwealth. 

Where a State banking institution has consolidated with a national bank under 
the latter's charter, whether before or after· the effective date of the Banking Code 
of 1933, the latter automatically and without any court proceeding succeeds the 
State institution in• all matters in which it has acted ~ a fiduciary capacity, under 
section 23 of the Act of Congress of February 25, 1927, 44 Stat. at L. 1225, no 
l:nv of this Commonwealth being contravened thereby. 
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Where a State banking institution merges with. a national bank under the lat
ter's charter, the charter of the State institution continues in existence and should 
be dissolved by appropriate proceedings instituted by the corporation under the 
Act of April 9, 1856, P. L. 293; failing such action within 2 years following the 
consolidation, it is the duty of the Secretary of Banking to declare the charter 
forfeited under section 1504i of the Banking Code of May 15, 1933, P. L. 624, for 
failure of the corporation to exercise at least one of its powers, and the matter 
should then be referred to the Attorney General, pursuant to section 503 of the 
Department of Banking Code of May 15, 1933, P. L .. 565, in order that he may 
proceed by quo warranto if he so desires. 

Department of Justiee, 

Harrisburg, Pa., January 25, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised in connection with the con
solidation of a stafo bank, bank and trust company, or trust company 
and a national bank under the charter of a national bank doing 
business in 'the Commonwealth, where such consolidation· was effected 
prior to or after July 3, 1933, the effective date of the Banking Code, 
Act of May 15, 1933, P. L. 624. Your specific inquiries are as 
follows: 

1. Whether the Act of Congress authorizing the con
solidation of a state institution with a national bank is 
operative in the absence of Pennsylvania legislation on 
the subject. 

2. Whether a national bank without any court pro
ceeding succeeds as fiduciary a state institution which 
has consolidated with it. 

3. Whether following such consolidation the charter 
of the state institution eontinues in existence and, if so, 
whether any step:il should be taken to dissolve it. 

In replying to these inquiries we restrict our advice to consolida
tions as contemplated by the Federal law. This opinion does not 
cover the subject of mergers whereby the charters of two or more 
institutions are dissolved and new corporations created. 

1. 

State banks and bank and trust companies may consolidate with 
national banking associations under the charter' of such national bank
ing associations under the provisions of the Act of Congress approved 
February 25, 1927, c. 191, 44 Stat. 1225, which amends the Act of 
November 7, 1918, c. 209, 40 Stat. 1044, 12 U. S. C. A . .Sec. 34A, by 
adding Section 3 thereto. This section provides inter alia as follows: 

S-®913-J.i 
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"• • • all the rights, franchises, and interests of such 
State or District bank so consolidated with a national 
banking association in and to every species of property, 
real, personal, and mixed, and choses in action thereto 
belonging, shall be deemed to be transferred to and 
vested in such national banking association into which it 
is consolidated without any deed or other transfer, and 
the said consolidated national banking association shall 
hold and enjoy the same and all rights of property, fran
chises, and interests including the right of succession as 
trustee, executor, or in any other :fiduciary capacity in 
the same manner and to the same extent as was held and 
enjoyed by such State or District bank so consolidated 
with such national banking association. * * * No such 
consolidation shall be in contravention of the law of the 
State under which such bank is incorporated.'' 

We know of no legislation of this Commonwealth which the Federal 
act contravenes. On the contrary, there have been on our statute 
books and still are certain acts which, while not directly giving 
cognizance to the Federal act quoted, show the intent of our Legis
lature to :provide for the very same result in an opposite direction. 
The Act of April 16, 1929, P. L. 522, :Which was repealed by the 
Banking Code, provided for the merger and consolidation of national 
banking associations with state banks and bank and trust companies, 
whereby the rights, franchises, and interests of the national banking 
associations in and to every species of property were transferred to 
the state institutions. In such case, the latter, under the provisions of 
Section 7 of that act, held and enjoyed all the rights and property 
of the national banking associations, inter alia: 

'' '• • '"' including the rights of succession as trustee, 
executor, or in any other :fiduciary capacity, if qualified 
by its charter. under the laws of this Commonwealth, 
in the same manner and to the same extent as was held 
and enjoyed by such national banking association.' '' 

Furthermore, the Act of April 25, 1929, P. L. 763, also repealed 
by the Ban.king Code, provided for the conversion of national bank
ing associations into state banks or bank and trust companies, which 
by the provisions of Section 8 succeeded to the :fiduciary rights and 
powers of such national banking associations in the same manner as 
was provided by Section 7 of the Act of April 16, 1929, P. L. 522 .. 

We are advised of no case where a national banking association 
merged with a state institution, or was converted into a state insti
tution under the provisions of these acts. However, provision is 
made in the Banking Code specifically authorizing such mergers and 
conversions. 
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We do, however, have the precedent of a state institution consoli
dating with a national banking association under the charter of the 
latter, the national banking association succeeding to the :fiduciary 
relationships of the state institution. Jn that case, the Northampton 
Trust Company consolidated with the First National Bank of Easton, 
which then became First National Bank and Trust Company of 
Easton. Litigation involving the question of whether the charter of 
the state institution continued in existence broug;ht the matter before 
the Supreme Court of Pennsylvania. In Commonwealtk v. First 
National Bank and Trust Company of Easton, 303 Pa. 241 (1931), 
the court held that (page 245): 

''There is no law in Pennsylvania which prevents or 
forbids such consolidation; "" "" • '' 

Accordingly, it is our opinion that the Act of Congress of 1927 
was fully operative in the Commonwealth of Pennsylvania prior to 
the effective date of the Banking Code and is now operative therein. 

2. 

If a state bank or bank and trust company, which has exercised 
fiduciary powers, is consolidated with a national bank under the 
charter of such national bank, the latter automatically succeeds the 
state institution in all matters in which it had acted in a didueiary 
capacity, provided the state law does not provide otherwise. This is 
clear from the provisions of Section 3 of the Act of Congress ap
proved February 25, 1927, quoted above. Those provisions have been 
interpreted by the Supreme Court of the United States to mean 
that such automatic succession results only where the laws of the 
state are not thereby contravened. 'In Ex Parte Worcester County 
Nationa.Z Bank of Worcester, 279 U. S. 347, 73 L. Ed. 733 (1929), 
the United States Supreme Court held that the provisions of Section 3 
would not be construed as transferring the office of executor from a 
state trust company absorbed by a national bank to the succeeding 
national bank, where under the law of the state no one may act as 
executor except by the appointment of the probate court. That case 
involved the consolidation of a Massachusetts bank and a national 
banking association under the charter of the latter. Under the law 
of that state no one could succeed to the void and defunet trust 
company as exec1:1-tor except by appointment by the probate court. 
Consequently the United States Supreme Court held that the con
solidated national bank could become succeeding executor only by 
appointment upon application to the proper probate court. 

We do not have that situation in Pennsylvania. We find no law 
which is contravened by the provisions of the Federal act. On the 
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contrary, there are statutes which provide that where a state insti
tution results from the merger or consolidation process it automatically 
succeeds to all the fiduciary powers of the constituent companies. 

That was true prior to the enactment of the Banking Code and 
it is true now. In our opinion of February 24, 1930 (Official Opinions 
of the Attorney General, 1929-30, page 47), your predecessor, Honor
able Peter G. Cameron, was advised that under the provisions of Acts 
Nos. 365 and 366, approved April 26, 1929, P. L. 839, no legal action 
was necessary for the transfer of trust estates held by a trust 
company that merged or consolidated with a national banking associa
tion pursuant to the provisions of the Act of Congress of 1927 above 
quoted. This was true whether such consolidation took effect prior 
or subsequent to the effective date of the state acts. 

The Banking Code repealed the two acts of April 26, 1929, P. L. 
839, and in lieu thereof provided as follows: 

''Section 1410. Effect of Merger or Consolidation on 
Estates Held or to Be Held in Fiduciary Capacity.-A. 
Whenever one or more of the bank and trust companies, 
trust companies, or national banking associations, which 
have participated in a m:erger or a consolidation, were 
authorized, under the laws of this Commonwealth or of 
the United States, to act in a fiduciary capacity, all the 
funds, property, or investments, held by such corpora
tion or corporations as trustee, guardian, executor, ad
ministrator, or other fiduciary, shall be taken and deemed 
to be transferred to and vested in the surviving or new 
incorporated institution without any further act or deed, 
or any order or decree of any court or other tribunal, 
whether or not the original fiduciary was appointed by 
parol, by deed, by order of court, or by the issuance of 
letters testamentary or letters of administration. The 
surviving or new incorporated institution shall become 
fiduciary to the same extent and with the same rights, 
powers, duties, and liabilities in its capacity as fiduciary 
as the corporation which was originally fiduciary, and 
from which, by operation of the provisions of this sec
tion, the surviving or new incorporated institution has 
taken over the relationship of fiduciary.'' 

Thereafter follow provisions requiring notice to parties interested 
in the estates for which the merging or consolidating institutions 
were acting in a fiduciary capacity. 

The language quoted clearly indicates that no court proceeding is 
necessary to effect a transfer of the fiduciary powers· and activities 
of the merging or consolidating institutions to the state institution 
which survives. 

There is no law of Pennsylvania which is contravened by the 
Federal act. Our Legislature has provided that where a state insti-
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tution survives the merger the result is the same as that effected by 
Federal law where a national institution survives. Accordingly, it 
is our opinion that the national banking association under whose 
charter a state institution consolidates automatically succeeds such 
state institution as fiduciary. 

3. 

Where such consolidation has been effected, there is no dissolution 
of the charter of the state institution but merely a consolidation of 
the two corporations resulting in all .of the assets of the state insti
tution becoming the property of the national bank, whose charter con
tinues in existence. The charter of the state institution likewise con
tinues to exist and can be dissolved .only under the laws of the Com
monwealth of Pennsylvania. 

In Commonwealth V'. First National Bank ama Trt(,.St Company of 
Easion, supra, it was held that the Federal government has no 
power to create or destroy state institutions, and that it is necessary, 
in the event of a consolidation under the Act of Congress of 1927, 
that the charter of the state institution be dissolved. 

Application for such dissolution should be made by t.he corporation 
under the provisions of the Act of April 9, 1856, P. !;, 2_93, in the 
court of the county where it formerly transacted business. This 
act was repealed by the Business Corporation Law approved May 5, 
1933, but only in so far as it relates to business corporations. It re
mains in effect with respect to incorporated banks and bank and 
trust companies. 

If the institution fails to make such application its charter be
comes automatically forfeited by operation of law at the end of the 
two-year period during which it has not exercised at least one of 
its powers. 

Section 1504 of the Banking Code, effective July 3, 1933, provides 
as follows: 

''A. The articles of incorporation in the case of an 
incorporated institution, and the certificate of authoriza
tion in the case of a private bank, shall be automatically 
forfeited by ioperation of law, when 

* * • * * 
"(3) In the case of an incorporated institution, it 

has formerly exercised any of the powers conferred upon 
it by its .articles of incorporation, or in the case of a 
private bank, by its certificate of authorization, but for 
a! period Qf two years it has not exercised at least one of 
such powers ; '' 

Pursuant to the provisions of subsection B of this section, fol-
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lowing determination that an institution consolidated under the 
charter of a national bankingi association has not exercised its powers 
for a 'Period of at least two years following such consolidation, the 
Department of Banking should issue a certificate of forfeiture of 
the articles of incorporation and file it with the Department of State. 

This provision, making the forfeiture of the charter automatic 
upon the failure of the state institution to function for two years, 
eliminates the necessity of quo warranto proceedings. Section 17 of 
the Banking Act 1923, as amended by the Act of l\fay 5, 1927, P. L. 
762, provided that upon failure of a state institution to exercise its 
corporate privileges for two years ''such corporation shall be re
turned by the Secretary" to the Attorney General for procedure 
by quo warranto to oust the corporation from its charter rights and 
to have its corporate privileges declared null and void. This act was 
rep~aled by the Department of Banking Code, Act of May 15, 1933, 
P. L. 565. Section 503 thereof, however, provides, inter alia, as 
follows: 

"A. When any corporation subject to the supervision 
of the Department * f.< * (3) has formerly exercised any 
of its corporate powers but for a period of two years has 
not exercised at least one of them, the Department shall 
notify the Department of Justice of these facts, and the 
Department of Justice may then proceed by quo war
ranto against such corporation, in the manner provided 
by law, to oust it from its corporate powers and privi
leges.'' 

Consequently the Secretary still has the duty to refer the matter 
to the Attorney General, even though he has declared the forfeiture 
as provided by Section 1504 of the Banking Code. The Attorney 
General may then, if he so desires, proceed to secure a decree dis
solving the charter. 

Sitmmary 

Therefore, you are advised that the Act of Congress. of 1927 au
thorizing the consolidation of a state banki~g institution w:ith a na
tional banking association under the charter of the latter has been 
and now is. in full force and effect in this Commonwealth. By virtue 
of consolidation under such act, a national banking association suc
ceeds the state institution in its £duciary relationships without the 
necessity of court proceedings. The charter of the state institution 
continues in existence and should be dissolved 'by appropriate pro
ceedings instituted by the corporation. Failing such action, you should 
declare the institution's articles of incorporation forfeited upon its 
failure to exercise at least one of its powers during a period of two 
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years following its consolidation with a national banking association 
and notify the Attorney General of such facts. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Deputy Attorney General. 

OPINION NO. 120 

Liquor Control Board-Liquor store employes-Qualifications-Seo. 902, Act No. 
4, approved November 20, 1939. 

Under Section 302 of the Pennsylvania Liquor Control Act, in order to be 
eligible to appointment to operate or assist in the operation of~ a liquor store, an 
applicant must have the specific qualifications enumerated in Article VIII, Sec
tion 1 of the Constitution. He must not have been deprived of his right of fran
chise under any other constitutional or statutory provision. But he need not be 
a registered voter. 

Department of Justice, 

Harrisburg, Pa., February 1, 1934. 

Honorable Robert S. Gawthrop, Chairman, Pennsylvania Liquor Con
trol Board, Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you of the proper eonstruction 
of the portion of Section 302 of the Pennsylvania Liquor Control Act 
of November 29, 1933, No. 4, which requires that all persons appointed 
to operate or assist in the operation of liquor stores ''shall be qualified 
electors of the county in which the store is located." 

Article VIII, Section 1 of the State Constitution, as last amended 
by the people on November 7, 1933, enumerates four specific qualifi
cations for an elector. He must be at least twenty-one years of age. 
He must have been a !Citizen of the United States for at least one 
month, a resident of the State for one year immediately preceding 
the election (except in certain cases in which this period is reduced 
to six months) _and a resident of his election district for at least 
sixty days before an election. 

Clearly a person must have those qualifications to be eligible for 
appointment to a position in a State liquor store . . 

I1i.kewise, it is clear ithat the appointee may not be subject to any 
disability which would directly disqualify him from voting. Pro
vision for such a disqualification is found in Article VIII, Section 
9 of the Constitution. 
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The real problem is whether the appointee, in addition to having 
the specific qualifications enumerated by the Constitution, must also 
be registered to vote. The question is not without difficulties, but 
we have concluded that such registration is not a prerequisite. 

It is true that Article VIII, Section 1 of the Constitution expressly 
makes the right to vote subject to statutory provisions for registra
tion of voters. But we regard registration as a means of evidencing 
and making a record of an elector's qualification .rather than as a 
basic qualification itself. Constitutional, statutory, and judicial lan
guage bears out our conclusion. 

Article VIII, Section 6 of the Constitution provides special absentee 
voting privileges for ''qualified electors'' who are in ''actual military 
service. " The Act of July 10, 1919, P. L. 857, Section 49 provides 
that: 

"* * * No one except a qualified elector who is in 
actual military or naval service * * ·~ shall be entitled 
to vote * * ~· without being registered, * * *'' 

Obviously the term "qualified elector" as used in these cases does 
not include any prerequisite of registration. 

The. Act of March 5, 1906, P. L. 63, Section 4, as last amended by 
the Act of June 22, 1931, P. L. 638, provides for the placing of 
names on registration lists after the regular registration days in some 
cases. Jf the county commissioners refuse to reg·ister the applicant, 
he may appeal to the court of common pleas, and if the court is 
satisfied that ''the applicant ~' * * is qualified to vote,'' it may order 
his name to be listed. 

Section 5 of the same act provides for the registration of a person 
''who shall have paid his taxes on or before the last day for registra
tion, wnd who shall possess all the other qualifications of an elector as 
provided in the Constitution and laws of this Commonwealth, * * *'' 
(Italics ours.) 

Thus the Legislature has definitely separated registration from the 
term "qualified elector." One must be a qualified elector in order 
to be registered. Registration but records the fact. 

In Sullivan's Petition, 307 Pa. 221 (1932) the Supreme Court, after 
quoting Article VIII, Section 1 of the Constitution, said (pp. 224-
225): 

"We cannot agree with the contention which was 
earnestly advocated before us and which was also the 
opinion of the · court below, that registration is an 
essential qualification of an elector. The reference which 
is made to registration in the first paragraph of the 
section of the Constitution just quoted does not require 
such a narrow construction of the phrase 'qualified 
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elector.' Registration may be and usually is prerequisite 
to voting, but it is not a qualification for the exercise 
of the franchise. No attorney is permitted to argue be-
fore the bar of this court without being formally ad
mitted, yet no one would contend that the mere motion 
for admission constitutes a qualification for practice. 
The same reasoning applies to registration for voting.'' 
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Therefore, we advise you that under Section 302 of the Pennsyl
vania Liquor Control Act, in order to be eligible to appointment 
to operate or assist in the operation of a liquor store, an applicant 
must have the specific qualifications enumerated in Article VIII, Sec
tion 1 of the Constitution. He must not have been deprived of his 
right of franchise under any other constitutional or statutory pro
vision. But he need not be a registered voter. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
Dep1ity Attorney General. 

OPINION NO. 121 

State institutions-Purchase of supplies-Agency of DepMtment of Property and 
Supplies-Direct purchase-Admilnistrative Code of 1929, Sec. 507-Emergency 
purchases- Restrictions. 

1. Section 507 of The Administrative Code of 1929, as amended by the Act of 
June 1, 1931, P. L. 350, requires State institutions to purchase supplies, other than 
perishable foodstuffs and fuel, through the Department of Property and Supplies, 
except in cases of emergency or unless supplies conforming to the specifications. of 
the department can be obtained, after competitive bidding, for an amount equal 
to or less than the price at which they can be furnished by the department. 

2. A Stat e institution may, under section 507 of The Administrative Code of 
1929, as amended, make direct purchases in emergency cases, in amounts authorized 
by the Department of Property and Supplies, where it would be impossible to ob
tain the items needed through that department, and it is not restricted to items 
which are in the department's effecive supply contracts, but no such purchases 
Rhould be m.ade in amounts larger than necessary to meet an immediate and urgent 
need. 

Department of Justice, 

Harrisburg, Pa., February 2, 1934. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

Sir: You have asked us to advise you as to the extent of the 
authority of State institutions to make direct emergency purchases of 
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supplies under The Administrative Code. The exact nature of your 
question can best be illustrated by describing a particular transaction 
to which you have called our attention. 

A State institution purchased direct from a dealer four boxes of 
Ivory soap at the rate of $5 per box, each box containing one hun
dred small size cakes. The Department of Property and Supplies 
has an effective supply contract for floating white toilet soap in 
cases of one hundred cakes at a price of slightly over five cents per 
pound. Under this contract the same quantity of soap could be pur
chased for $2.15 a box. 

The excuse given by the State institution for not purchasing 
through the Department of Property and Supplies is that that. de
partment does not have an effective contract for the particular brand 
of soap purchased, namely Ivory soap. 

Your question is whether you may properly approve for payment 
the requisition for the purchase of this soap. 

Section 507 of The Administrative Code of April 9, 1929, P. L. 
177, as amended by the Act of June 1, 1931, P . L. 350, requires every 
administrative department, independent board or commission, depart
mental administrative body, board or commission, advisory board or 
commission to purchase supplies through the Department of Property 
and Supplies except in certain specified circumstances. Depart
ments, boards and commissions having charge of State institutions are 
authorized to purchase perishable food stuffs and fuel directly ; they 
may also purchase other supplies directly if they can obtain them, 
after competitive bidding, for an amount equal to, or less than the 
price for which they can be furnished by the Department of Prop
erty and Supplies. However, all goods so purchased must conform 
to the spec.iii.cations contained in the effective supply contracts of the 
Department of Property and Supplies or to the standard specifications 
of that department, unless express permission for a departure is 
obtained. 

The following additional exception to the general purchasing re
quirements which appears in the same section of the code, permits: 

"Any department, board, or commission, which shall 
have been authorized in writing by the Department of 
Property and Supplies to make purchases in the field, not 
exceeding a specified amount, but r ecords of all such pur
chases shall be transmitted periodically to the Depart
ment of Property and Supplies in such form as it may 
require.'' 

The purpose of the provision just quoted was to permit institutions 
to make purchases in the field in emergency cases where it would be 
impossible to obtain the goods through the Department of Property 
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and Supplies in time, and also to allow isolated purchases of minor 
items which are needed in very small quantities. For the sake of 
convenience we shall refer to such purchases as emergency purchases. 

We are informed that the Department of Property and Supplies 
has authorized the institution in question to make purchases under 
this clause amounting to fifty dollars or less per purchase. The pur
chase of Ivory 'Soap in this case was made by the institution under 
that permission. 

In our opinion the provision for emergency purchases which we 
have quoted does not limit expenditures thereunder to items which 
are on the effective supply contracts of the Department of Property 
and Supplies or on the general supply schedules. Such a limitation 
would defeat the purpose of the exception to the general rule. If 
the institution, in making a small emergency purchase, were obliged 
to buy under the supply contracts, there would be no point in pur
chasing in any way other than through the Department of Property 
and Supplies. For example, even if Ivory soap itself were on the 
effective supply contract of the Department of Property and Supplies, 
we consider that an institution, under its emergency buying power, 
·might properly purchase a few cakes or even a case of Ivory soap 
from a local store if there was a justifiable reason why the soap was 
needed before it could be obtained through the Depart;roenit of 
Property and Supplies. And this would be so even if the price paid 
was somewhat higher than the price fixed by the supply contracts. 

However, no such purchase should be made in wholesale quantities 
or in amounts larger than necessary to meet an immediate and urgent 
need. The purchase of Ivory soap which you have reported to us 
would seem to be within the letter of the law. However, it is quite 
apparent that it was clear abuse of the discretion placed in the officers 
of the institution. We do not believe that a purchase of such an 
amount of soap could be justified on any emergency basis. Nor is it 
the least excuse for attempting to exercise the emergency purchasing 
power or even for calling on the Department of Property and Sup
plies to purchase Ivory soap fQr the institution that the supply con
tracts do not include that soap by name. If the supply contracts 
make provision for a particular grade of a common article of trade, 
no .officer ot board can justify a purchase of an equivalent article 
simply because the one article was not specifically named in the 
supply contracts, nor should the Department of Property and Sup
plies make a special purchase of such articles for them. 

If abuses such as the one here called to our attention are prevalent, 
then the Department of Property and Supplies should impose greater 
restrictions on the use of the emergency purchasing power so that 
the practice shall conform with the intent of the Legislature. It is 
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essential that State institutions be in a position to make emergency 
purchases, but the Department of Property and Supplies should en
deavor to see that such abuses as the present one are not repeated. 

Therefore, we advise you that the requisition in the sum of; $201 for 
the purchase of Ivory soap above mentioned may 'be paid, since it 
comes within the letter of the law and the letter of the permission 
gran.ted by the Department of Property and Supplies for emergency 
purchases. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

DeIJ'ldY Attorney General. 

OPINION NO. 122 

Schools-Salaries of teachers- Annual increments-Schoo·l Code of 1911, Seo. 1210 
~Cancellation of contract-Immediate reihnploy1nent-Effect on right to in
crease. 

Teachers in public schools are entitled to the annual salary increments prescribed 
by section 1210 of the ·School Code of 1911 as long as they remain in the employ of 
a single school district, unless that disti·ict has obtained permission from the 
Superintendent of Public Instruction to reduce the salaries below the statutory 
schedule in accorda nce with the Act of April 25, 1933, P. L. 69; a school district 
may not avoid the requirements of the law by cancelling all teachers' contracts at 
t.he end of each term and reemploying them for the next school term as new em
ployes. 

Department of Justice, 

Harrisburg, Pa., February 6, 1934. 

Honorable W. M. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir : You report to us that a certain school district, before the close 
of the lru;;t school term, cancelled all contracts with its teachers, and 
subsequently re-employed them on new contracts. The new contracts 
are based on the statutory basic minimums provided by the School 
Code for new employes of a school district and do not include the 
increments prescribed for old employes. For example, a teacher who 
was entitled under: the salary schedules of the School Code to a salary 
of $1,600.00 in the school year 1932-1933 has been employed on a new 
contract for the present year at a salary of $1,200.00. 

You ask whether such a practice conforms to the requirements of the 
law. 
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Section 1210 of the S'chool Code establishes a schedule of minimum 
salaries and minimum increments for teachers in various typ~ of 
school districts. The real question here is whether a school district 
can avoid paying the statutory increments by cancelling the contracts 
of its teachers each year and re-employing them for the next year. 

Paragraph 10 of Section 1210 of the School Code provides as follows: 

"The increments herein provided for are applicable 
only where the beneficiaries thereof remain in the service 
of the same school district. Where such teachers enter 
a new district, they shall enter at a point in the schedule 
to be agreed upon between said teacher and the employ
ing districts, which agreement shall be made a part of 
the contract between them.'' 

We have no hesitation in saying that the practice outlined above 
does not conform to the requirements of the law. Any other conclu
sion would completely nullify the increment provisions of the School 
Code. It is the clear intention of the law that teachers shall be en
titled to increments as long as they remain in the employ of a single 
school district. Only when they go to a new district do they lose the 
benefit of the increments to which they became entitled by reason of 
continuous service. 

We note that the school district to which you refer has not ob
tained any permission from the Superintendent of Public Instruction 
to reduce its salaries below the statutory schedule as it might do 
under the Act of April 25, 1933, P. L. 69. Of course, where proper 
authorization for a reduction below the statutory schedules has been 
obtained, salaries may be reduced within the limits of that authori
zation. 

Therefore, we advise you that a school district may not . avoid the 
increment requirements of thE' statutory salary schedule by cancel
ling teachers' contracts and re-employing them for the next school 
term as new employes. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
Deputy Attorney General. 
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OPINION NO. 123 

A/Jtind Inswrance Commissioner-Powers andJ dut·ies in supervising aniC examining 
title insurance companies and the title insurance departments of oompanies pos
sessing and exercising other corporate powers. 

Title insurance companies must be supervised pursuant to the provisions of the 
insurance laws. 

Supervision of the department embraces the title insurance business of corpora
tions having title insurance departments but which likewise function as banks and 
trust companies. 

Supervision over the title insurance department of a bank and trust company 
or a trust company is limited to its title insurance reserve fund and does not in
clude the duty to' examin~ and require reports on its general assets. 

The department has the power and duty to supervise the mortgage guaranty 
business of title insurance companies no~ under the supervision of the Department 
of Banking, but has no power and duty to supervise the fiduciary business of any 
such companies. 

It is not the duty of the department to be substituted for the Secretary of Bank
ing as receiver of the title insurance business of a banking institution in his pos· 
session, whether or not it has a title insurance reserve fund. -

The department has no authority to fix a valuation basis for general assets of 
companies doing a title insurance business but subject to the supervision of the 
Secretary of Banking; corporations with title insurance reserves may be permitted 
to carry investments therein at values fixed by the National Convention of In
surance Commissioners. 

Department of Justice, 

Harrisburg, Pa., March 8, 1934. 

Honorable Charles H. Graff, Acting Insurance Commissioner, Harris
burg, Pennsylvania: 

Sir: You have asked to be advised as to the scope of your powers 
and duties in supervising and extending title insurance companies 
and the title insurance departments of companies possessing and 
exercising other corporate powers. 

We shall state your inquiries and answer them in turn, as follows : 

Are title insurance companies to be supervised pursu
ant to the provisions of' the banking laws or pursuant to 
the provisions of the insurance laws? 

There are no banking laws which have to do with the supervision 
of title insurance companies, as such. The Banking Act of 1923, Act of 
June 15, 1923, P. L. 809, by virtue of which the Department of Bank
ing had jurisdiction over companies engaged in the title insurance 
business, was repealed by the Department of Banking Code, approved 
lVIay 15, 1933, P. L. 565. 
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Section 201 of the Department of Banking. Code naming the cor
porations and persons subject to the supervision of the Department of 
Banking provides, inter alia, as follows : 

''However, when any corporation subject to the super
vision of the Department of Banking shall also engage 
in a title insurance business, a mortgage guarantee busi
ness, or any other business subject to the supervision of 
the Insurance Department, such branch of its business 
shall not be subject to the supervision of the Department 
of Banking.'' 

Section 2 of the Act of May 17, 1933, P. L. 798, adds to th~ Insur
ance Department Act of May 17, 1921, P. L. 789, the following: 

''Section 221. Supervision of Title Insurance Com
panies by the Insurance Department.-The Insurance 
Department shall have the power and duty to supervise 
examine, and regulate all corporations possessing the 
power to insure owners of real property, mortgagees, and 
others interested in real property from loss by reason of 
defective titles, liens, and encumbrances, to the same ex
tent and in the same manner as such power and duty has 
heretofore been conferred and imposed by law upon the 
Department of Banking and the Secretary of Banking 
of this Commonwealth, and all powers rights, privileges, 
and duties, heretofore by any law of this Commonwealth 
conferred or imposed upon the Secretary of Banking or 
the Department of Banking in relation to such corpora
tions, are hereby transferred to, and conferred and im
posed upon, the Insurance Department, but if any such 
corporation has the additional power to receive money 
for deposit or safe-keeping or to act as fiduciary or to 
engage in any other business under the supervision of 
the Department of Banking, the Insurance Department 
shall not have the power to supervise, examine, or regu
late any part of the business of such corporation where 
such part of its business is under the supervision of the 
Department of Banking.'' 

This section gives to the Insurance Department the powers and 
duties with respect to title insuran0e companies formerly placed with 
the Department of Banking. It is an amplification of the provisions 
of Section 101 of the Insurance Department Act, which is likewise 
amended by the Act of May 17, 1933, to extend the definition of the 
word "company" to include "corporations poSSe&"ling the power to 
insure owners of real property, mortgagees, and others interested in 
real property from loss by reason of defective titles, liens and encum
brances, "-companie.-; usually known as "title insurance" companies. 

Such companies are now subject to the same supervision by the 
Insurance Department as are other types of insurance companies 
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named in the Insurance Department Act. Such supervision is exer
cised pursuant to the insurance laws of the Commonwealth and not 
to the hanking laws, but it is subject to the exceptions contained in 
Section 221 of the Insurance Department Act. 

II 

Does supervision by your department embrace compan
ies having title insuranoo departments but likewise func
tioning as banks and trust companies 1 

The qualifying clause at the end of Section 221 of the Insurance 
Department Act of 1921 as amended reads as follows : 

"* * "" but if any such corporation has the additional 
power to receive money for deposit or safe-keeping or to 
act as fiduciary or to engage in any other business under 
the supervision of the Department of Banking, the Insur
ance Department shall not have the power to supervise, 
examine, or regulate any part of the business of such cor
poration where such part of its business is under the su
pervision of the Department of Banking.-'' 

lb does not relieve .the Insurance Department of r esporu;ibility for the 
supervision of the title departments of companies functioning. also as 
bank and trust companies or as trust companies. It merely limits 
supervision by your department to the title insurance branch or de
partment of such companies and leaves the other parts of their busi
ness under the supervision of the Department of Banking. 

'If it had been the legislative intent to exclude the title departments 
of such companies from supervision by the Insurance Department, it 
would have done so in plain language. The addition of the words 
"where such part of its business is under the supervision of the De
partment of Banking" is clear indication of the intent to reserve to 
that department supervision over the business of receiving money for 
deposit or safe-keeping or acting as fiduciary or conducting business 
other than that of title insurance. 

Section 221 of the Insurance Department Act of 1921 as amended 
must be read together with the provisions of Section 201 of the Depart
ment of Banking Code referred to in the course of our discussion of 
your first inquiry. 

Clearly the title insurance business of bank and trust companies and 
trust companies must be supervised by your department and not by 
the Department of Banking. In exercising that supervision you may 
require the same reports and make the same examinations of the title 
insurance department of a bank and trust company or a trust company 
as you do in the case of a company engaged only in the title insurance 
business, subject to limitations hereinafter stated. 
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For practical procedure you may arrange with the Department of 
Banking to make your examination of the title insurance business of 
an institution under its supervision concurrently with the examination 
made by that department. 

III 

Is your supervIB10n over the title insurance depart
ment of a bank and trust company or a trust company 
limited to its title insurance reserve fund or does it in
clude the duty to examine and require reports on its gen
eral assets 1 

The Act of April 26, 1929, P. L. 834, requires all title insurance 
companies to create and maintain a reserve for policies of title insur
ance issued by them. Section 1, subsection (a), provides, inter alia, 
as follows: 

''That all companies heretofore or which may hereafter 
be incorporated for the insurance of owners of real estate, 
mortgagees, and others interested in real estate, from loss 
by reason of defective titles, liens, and encumbrances, as 
well as all title insurance and trust companies receiving 
deposits, here1ofore incorporated and authorized by char
ter or by law to carry on sa:id business, shall, from and 
after the approval of this act, establish and maintain a re
serve fund for the protection of policy holders, in the 
manner herein provided. '' 

This act applies not only to companies which restrict their activities 
to the writing of title insurance, but also to companies which, while 
functioning principally as bank and trust companies or trust com
panies, maintain title insurance departments. 

Section 1 likewise provides for the establishment, maintenance, 
custody and investment of the reserve fund and its supervision by the 
Secretary of Banking. 

Section 1 (f) provides as follows: 

"Reserve Fund to Be a Trust Fund.-It is the intent 
and purpose of this section that the reserve fund hereby 
directed to be set aside shall constitute a .separate and dis
tinct trust fund for the protection of policy holders, and 
shall not be subject to distribution among depositors or 
other creditors, until all policy holders have been paid 
in full, or the liability on the policies contingent or actual 
has been completely discharged.'' 

Section 1 (g) provides: 

"Reinsurance by Secretary.-In the event of the secre
tary's taking possession of and winding up any company, 
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the secretary is authorized, if it shall seem advisable and 
practicable to him, to use the reserve fund to purchase 
reinsurance for the liabilities represented by the policies 
outstanding against such fund. Acceptance of the policy 
of the reinsuring company shall operate as a complete dis
charge of liability under the policy of the1 insolvent com
pany. Should any policy holder refuse to accept the 
policy of the reinsuring company, he shall only be entitled 
to receive the pro rata portion of his reserve that shall re
main upon distribution, as set forth in clause (h) of this 
section." 

The reserve fund so established is, under the provisions of subsection 
(h) of Section 1 of the 1929 Act, when in the custody of the Secretary 
of Banking, lia:ble for payment of only the following claims: 

''One. To pay all outstanding claims of indemnity that 
have arisen by virtue of any policies of insurance. 

''Two. For the purchase of reinsurance to indemnify 
and protect the remaining outstanding policies. 

''Three. To distribute among policy holders, upon 
cancellation of their policies, the proportionate share of 
the reserve fund to which they are entitled, which shall 
in no case exceed the proportion which the premium paid 
for any such policy may bear to the whole amount of title 
insurance then outstanding.'' 

The reserve fund may be used iby a title insurance company, whether 
or not its business be limited to title insurance, only to pay claims 
arising out of losses under title insurance policies issued by it. If 
the fund be insufficient for that purpose such claims would be claims 
against the general assets of the company. 

That fact, however, does not in our opinion require you to make an 
examination of, and call for reports from, a bank and trust company 
or trust company concerning its general assets. Section 201 of the 
Department of Banking Code imposes this duty upon the Department 
of Banking. Section 221 of the Insurance Department Act above re
ferred to does not change this requirement. If there is a claim against 
an institution under a title insurance policy which can not be paid 
out of the reserve fund, it would be paid out of the general funds of 
the institution. Reports to and examination made by the Department 
of Banking should show whether or not the institution is solvent and 
able to pay its claims. You have the right to determine whether any 
title insurance claims are unpaid. You have the duty to ascertain if 
the reserve fund for title insurance is established and maintained as 
required by the Act of April 26, 1929. You have no duty to go beyond 
that and examine general assets of the institution or any of its husi- · 
ness not relating specifically to title insurance. 
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IV 

Do you have the power and duty to supervise the 
mortgage guaranty and :fiduciary business of title insur
ance companies 1 

143 

Section 201 of the Department of Banking Code gives to that de
partment the power to supervise, among others, ''all corporations 
which are authorized to act or ·which do act in this Commonwealth 
as trustees, guardians, executors, administrators, or in other :fiduciary 
capacities, including banks, bank and trust companies, trust com
panies.'' 

Any company which has the power to act or which acts as a fidu
ciary in this Commonwealth is under the supervision of the Depart
ment of Banking. Under the qualifying clause of Section 221 of the 
Insurance Department Law, above discussed, supervision over that 
portion of a title insurance company's affairs which involves the fidu
ciary business is denied to your department. 

The power to guarantee mortgages was heretofore possessed by 
companies organized under The General Corporation Act of 1874 as 
title insurance companies. It was given to them by the Act of June 
1, 1907, P. L. 382, No. 275, which authorized and empowered them "to 
guarantee the payment of the principal and interest of bonds secured 
by moftgage upon real estate, and to make and execute such contracts 
and policies as may be required therefor." 

This act was repealed by Section 1602 of the Banking Code. Section 
1021 of that law provides as follows : 

"Prohibition upon Guaranteeing Mortgages.-A bank, 
a bank and trust company, or a trust company shall not, 
in any manner whatsoever, guarantee. the payment of the 
principal or the interest of bonds or other obligations se
cured by mortgages upon real property. 

''This section shall not, however, be construed to affect 
contracts and policies guaranteeing the payment of the 
principal or the interest of bonds or other obligations 
secured by mortgages upon real property, when such 
contracts and policies have been lawfully executed by a 
bank, a bank and trust company, or a trust company, 
and are valid and outstanding upon the effective date of 
this act, or any continuation, extension, or renewal 
thereof.'' 

All State banking institutions from the effective day of the Bank
ing Code, July 3, 1933, have been prohibited from guaranteeing 
mortgages. 

There is nothing in the law prohibiting a "title insurance" com
pany not doing business as a bank, bank and trust company, or tru~t 
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company from continuing in the mortgage guarantee business. That 
power still exists. Under what, if any, supervision may it be exer
cised~ 

The Department of Banking has no supervision over the surviving 
mortgage guarantee business of an institution under its superv1s10n. 
The final paragraph of Section 201 of the Department of Banking 
Code provides as follows: 

"However, when any corporation subject to the super
vision of the Department of Banking shall also engage 
in a title insurance business, a mortgage guarantee bus
in€SS, or any other business subject to the supervision 
of the insurance Department, such branch of its business 
shall not be subject to the supervision of the Department 
of Banking. " 

The Department of Banking had and now has no jurisdiction over 
that type of business of a non-banking institution. See our opinion 
to the Secretary of Banking dated June 25, 1930 (Official Opinions 
of the Attorney General, 1929-1930, p. 55), wherein we advised that 
a mortgage guarantee company not having the power to receive and 
receiving money on deposit or for safe-keeping was not under the 
supervision of the Department of Banking. 

Section 661 of The Insurance Company Law of 1921, amended by 
the Act of June; 22, 1931, P. L. 613, provides, inter alia, as follows: 

"Every surety company, to be qualified to so act as 
surety or guarantor, must be authorized, under the laws 
of the State ·Or country where incorporated and its char
ter, * * * to guarantee the performance of contracts other 
than insurance policies, * * *. '' 

Thereafter follows a list of requirements a company must meet in 
order to do business of that character in this Commonwealth. 

Section 202 (c) (1) of The Insurance Company Law provides for 
the incorporation of domestic casualty insurance companies for the 
purpose, among others, of ''guaranteeing the performance of con
tracts, other than insurance policies.'' 

Domestic and foreign casualty companies which engage in the busi
ness of guaranteeing mortgages are subject to your department's 
supervision pursuant to the provisions of the Insurance Department 
Law. Logically there is no reason why the mortgage guaranty busi
ness of domestic companies organized as "title insurance" companies 
should not likewise be under its supervision. While the Legislature 
has not seen fit to give the Insurance Department that power in 
specific language, the phraseology of Section 221 of the Insurance 
Department Act indicates that all the business of a title insurance 
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company, except its banking or fiduciary business, is under the super
vision of the Insurance Department. It reads: 

''The Insurance Department shall have the power and 
duty to supervise, examine, and regulate all .corporations 
possessing the power to insure owners of real property, 
mortgagees and others interested in real property from 
loss by reason of defective titles, liens, and encum
brances • "" •. " 

Section 101 of the Insurance Department Act of 1921, as amended 
by the Act of May 17, 1933, P. L. 798, specifically includes such 
companies, namely, "title insurance" companies, in the definition of 
companies over which your department has jurisdiction. 

It is our opinion that you have no power and duty to supervise the 
fiduciary business of any company or the mortgage guaranty business 
of institutions under the supervision of the Department of Banking. 
You do have the power and duty to supervise the mortgage guaranty 
business of title insurance companies not under the supervision of the 
Department of Banking. 

v 
Should you seek appointment as liquidator of the title 

insurance department of a hank and trust company or 
a trust company now in possession of the Secretary of 
Banking, whether or not it has a title insurance reserve 
fund? 

Section 511 of the Insurance Department Act, as amended by the 
Act of l\Iay 17, 1933, provides as follows : 

''Liquidation of Title Insurance Companies Partially 
under S'upervision of Department of Banking.-The In
surance Commissioner may be appointed, in accordance 
with the provisions of this article, as liquidator of the title 
insurance business of any company which also has the 
power to transact any class of business under the super
vision of the Department of Banking. The Insurance 
Commissioner shall promptly notify the Department of 
Banking ot his appointment as liquidator of any such 
company. 

"Upon receipt of notice from the Secretary of Banking 
tha,t, as receiver, he has taken possession of any such com
pany, the Attorney General may procure the appointment 
of the Insurance Commissioner as liquidator of the title 
insurance business of such company in accordance with 
the provisions of this article.'' 

'It is clear from this language that it is optional with the Attorney 
General whether or not you should be appointed liquidator of the 
title insurance business of any company having the power to transact 
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other classes of business under the supervision of the Department of 
Banking. There is, therefore, no obligation on your part to S€ek ap
pointment as liquidator of the title insurance business of such in
stitutions as have passed into the possession of the Secretary of 
Banking. 

A bank and trust company now in possession of the Secretary of 
Banking is entirely in his hands, whether or not it maintained a title 
insurance department. 'rhe general assets of the institution are avail
able, first, for the payment of depositors thereof, and secondly, for 
the payment of creditors. Included among creditors would be parties 
holding claims by virtue of losses arising under title insurance policies. 
The Secretary of Banking must accept such claims for filing and make 
payment thereon pursuant to decree .of court following the payment 
of all depositors in full. 

There is no way by which the general assets, even after payment of 
depositors in full, could be divided with respect to various claims and 
be delivered over to you to pay title insurance claims. 

On the other hand, the title insurance reserve fund established by 
such institution pursuant to the Act of 1929, may be used to reinsure 
the title insurance business of the defunct bank and trust company 
or trust company as provided by the Act of June 12, 1931, P. L. 566, 
which gives this power to the Secretary of Banking. If this be done 
there should be filed in the court having jurisdiction over the affairs 
of the closed institution a certificate as required by the latter act. 
The fund may then be used in the interests of parties holding title 
insurance policies or claims based upon such policies. 

Section 221 above quoted transfers to you the powers given by the 
Act of 1931 to the Secretary of Banking. 

There is no duty on your part to ask the court to substitute you for 
the Secretary of Banking with respect to such title insurance reserve. 
There is no right on your part to be appointed as liquidator of any 
other assets of the closed institution. 

VI 

Should general investments of title insurance companies 
and title insurance ·reserves be valued on the basis ap
proved by the Secretary of Banking or on that adopted 
by you for insurance companies 1 

We understand that the Secretary of Banking has established a 
system of valuing assets of institutions under his supervision based 
upon their character and past history, rather than upon current 
market values. 
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You advise that you permit companies lUlder your supervision to 
carry assets at values established by the National Convention of In
surance Commissioners, rather than at current market values. 

It is our opinion that you may permit any title insurance or bank
ing institution to carry investments in its title insurance fund at 
values permitted by you in conformity with the practice adopted by 
the National Convention of Insurance Commissioners. You may per
mit a company engaged solely in the title insurance or mortgage 
guaranty .business to carry at ;mch values securities comprising its 
general assets. 

The general assets of companies doing a title insurance business 
subject to the supervision of the Secretary of Banking should be 
carried at such values as are established by the Secretary of Banking. 
You have neither the authority nor duty to fix a valuation thereon. 

SUMMARY 

Therefore, you are advised that : 

1. Title insurance companies must be supervised pursuant to the 
provisions of the insurance laws. 

2. Supervision by your department embraces the title insurance 
business of corporations having title insurance departments but which 
likewise function as banks and trust companies. 

3. Your supervision over the title insurance department of a bank 
and trust company or a trust company is limited to its title insurance 
reserve fund and does not include the duty to examine and require 
reports on its general assets. 

4. You have the power and duty to supervise the mortgage guar
anty business of title insurance companies not under the supervision 
of the Department of Banking, but you have no power and duty to 
supervise thei fiduciary business of any such companies. 

5. It is not your duty to be substituted for the Secretary of Bank
ing as receiver of the title insurance business of a banking institution 
in his possession, whether or not it has a title insurance reserve fund. 

6. You have no authority to fix a valuation basis for general assets 
of companies doing a title insurance business but subject to the super
vision of the Secretary of Banking; you may permit corporations with 
title insur ance reserves to carry investments therein at values fixed 
by the National Convention of Insurance Commissioners. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Deputy Attorney General. 
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OPINION NO. 124 

Insurance-Tax on foreign insurance companies-Distribution of proceeds-Pro
portion of original business transacted-Impossibility of allocating reinsurance
.Act of June 28, 1895, Seo. 2. 

Under section! 3, of the .Act of June 28, 1895, P. L. 408, as last amended by the 
Act of April, llO, 1933, P. L. 51, the State Treasurer, in making annual distribu· 
tion to the treasurers of the several municipal subdivisions within the Common· 
wealth of the netj amount derived from the 2-percent tax paid upon premiums by 
foreign :fire insurance companies, may properly prorate the fund among such 
municipal subdivisions in proportion to the amount of tax paid on original in
surance business transacted therein, it being impracticable to ascertain the loca
tion of properties reinsured by foreign :fire insurance companies. 

Department of Justice, 

Harrisburg, Pa., March 9, 1934. 

Honorable J..Jeon D. Metzg·er, Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir: You have asked to be advised upon certain questions involved 
in distributing the two per centum tax on premiums by foreign fire 
insurance companies under Section 2 of the Act of June 28, 1895, P. 
L. 408, as last amended by the Act of April 20, 1933, P. L. 51. 

Section 2 of the Act of 1895, as amended, reqt'tires that annually 
the State Treasurer shall distribute to the treasurers of the several 
cities, townships, and boroughs within the Commonwealth, to be paid 
to the relief fire association of the fire department within or serving 
such cities, townships, and boroughs, ''the entire net amount received 
from the two per centum tax paid upon premiums by foreign fire 
insurance companies.'' In several previous opinions this department 
has advised you that a proper construction of the Act of 1895, as 
amended, requires you to learn what business is written in each city, 
township and borough within the State and to make distributions 
among the cities, townships, and boroughs accordingly. See Official 
Opinions of the Attorney General 1927-28, pages 253 and 257, and 
Informal Opinion No. 304, dated December 29, 1933. 

You advise that this rule is practicable in the case of original busi
ness transacted by foreign fire insurance companies, but that it is 
difficult and often impossible to learn from foreign fire insurance 
companies who transact a reinsurance business in what place within 
P ennsylvania the reinsured properties are located. The result has 
been that a substantial amount of the tax on fire insurance premiums 
transacted by foreign companies has each year remained undistributed. 

You inquire whether it would be lawful to make distribution of the 
tax on premiums on a different basis, namely, by prorating the total 
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amount of tax paid by foreign fire insurance companies among the 
several cities, boroughs, and townships in proportion to the amount 
of tax on original business transacted by foreign fire insurance com
panies within such cities, boroughs and townships. 

Section 2 of the .A.ct of 1895, as amended, reads as follows : 

''Section 2. On and after the first day of January, one 
thousand nine hundred and nineteen, and annually there
after, there shall be paid by the State Treasurer to the 
treasurers of the several cities, townships, and boroughs 
within the Commonwealth, the entire net amount received 
from the two per centum tax paid upon premiums by for
eign fire insurance companies. The amount to be paid to 
each of the treasurers of the several cities, townships, and 
boroughs shall be based upon the return of said two per 
centum tax upon premiums received from foreig·n fire in
surance companies doing business within the said cities, 
townships, and boroughs, as shown by the report made to 
the Department of Revenue. Each city, borough, or town
ship, receiving any payment from the State Treasurer here
under, shall forthwith pay the amount received to the re
lief fund association of the fire department, or of such 
fire company, or fire companies, paid or volunteer, now 
existing, or hereafter organized, in such city, borough, or 
township, as is or are engaged in the service of such city, 
borough, or township, and duly recognized as such by the 
council or commissioners, as the case may be, of such city, 
borough, or township. In any borough or township in 
which there is no fire department or fire company or com
panies, the amount received by the treasurer of the bor
ough or township from said tax shall be forthwith paid 
to the relief fund association of the fire department or 
fire company or companies of any adjoining city, borough, 
or township, the fire1 department or fire company or com
panies of which afford fire protection to the inhabitants of 
such borough, or township. Before payment of said tax to 
the treasurer of any such borough or township, the bur
gess, in boroughs, and the secretary of the board of super
visors, in townships, shall first certify to the Auditor 
General that the fire department Ol' fire company or com
panies of such adjoining city, borough, or township afford 
fire protection to the inhabitants of such borough or town
ship. Warrants for the above purposes shall be drawn 
by the Auditor General, payable to the treasurers of the 
several ·cities, townships, and boroughs, in accordance 
with this act, whenever there are sufficient funds in the 
State Treasury to pay the same. '' 

The very first sentence of this section requires the State Treasurer 
to distribute ·'the entire net amount'' received from the two per cent 
tax. The Legislature evidenced an intention that all of the tax should 
be distributed. 
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It is possible to compel foreign fire insurance companies doing busi
ness within Pennsylvania and registered here for that purpose to 
make annual reports upon the basis of which you can determine the 
risks upon which insurance was placed in the several cities, boroughs, 
and townships of the State; but the location of original risks cannot 
be determined in the case of a substantial part of reinsurance business 
written by foreign companies doing business in Pennsylvania. With
out such information the tax on such business cannot be distributed 
unless it be distributed to the place where original business of these 
companies is written. 

In our opinion the Legislature did not intend any part of the tax 
on premiums to be retained in the State Treasury and therefore au
thorized your department and the State Treasurer to distribute the 
fund among the several cities, boroughs, and townships in an equitable 
manner upon information obtained from the reports received by your 
department from companies within the jurisdiction of Pennsylvania. 

Accordingly, we are of the opinion that the method of distribution 
which you have proposed is lawful and comes within the language of 
the Legislature as expressed in Section 2 of the Act of 1895, as 
amended. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Attorney General. 

OPINION NO. 125 

S<Yhool law-Retirement of employes-Aots ·of iMay 18, 1917-Powers of retirement 
boar&---Enforoement of orders-Withh<!lding payments by Cominonwealth,
School <Code of 1911, Seo. 1210-Surcharge fo'I" salary paid-Audit of accounts
Commonwealth's right to file exceptions. 

1. The Public School Employes' Retirement Board is authorized by the Act of 
May 18, 1917, P. L. 1043, to retire an1 school employe who has reached the age of 
70 years, either forthwith or at the end of, the school term during which that age is 
attained. 

2. Where a public school employe is not retired as directed by the retirement 
board, that body should certify the facts to the Department of Public Instruction, 
which may then withhold the percentage of salary payable by it under section 1210 
of the School Code of 1911, as amended, and may further certify the facts to the 
Department of Justice with the request that the auditors of the school district 
involved surcharge the district with the amount of the salary subsequently paid to 
such retired employe, upon the annual audit of the district's accounts as provided 
in sections 2617, 2618, 2620, and 262~ of the School Code. 

3. The Commonwealth may file exceptions to the raudit 1of the accounts of any 
school district within 90 days after the report of1 the audit has been filed with the 
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Department of Public Instruction, in order to obtain a judicial determination 
whether a, surcharge should be made against the members of the board of school 
directors involved. 

Department of Justice, 

Harrisburg, Pa., March 24, 1934. 

Honorable H. H. Baish, Secretary, Public School Employes' Retire
ment Board, Harrisburg, Pennsylvania. 

Sir: We have your letter of recent date in which you ask what pro
cedure is available to the Public School Employes' Retirement Board 
to enforce the compulsory retirement provision of the Public School 
Employes' Retirement Act, approved May 18, 1917, P. L. 1043, as 
amended. 

Section 14, Subsection 2, of the act provides: 

"Each and every contributor who has attained or shall 
attain the age of seventy year$ shall be retired; by the re
tirement board, for superannuation, forthwith, or at the 
end . of the school term; in which saidi age of seventy years 
is attained." 

In a letter written by Deputy Attorney General Philip S. Moyer, 
addressed to the Public School Employes' Retirement Board, under 
date of June 16, 1924, the Board was advised: 

"'* • • the State :School Employes' Retirement Board 
is entirely right in the rule or regulation which it has 
adopted to retire all contributors who have attained the 
age of seventy years during any school term at the end 
of said .school term, and that' the contract which the cer
tain County Superintendent herein referred to has en
tered into for employment during a term of four years, 
which term of employment does not expire until two years 
beyond the school term in which .he attains his seventieth 
birthday, cannot defeat or alter the ruling 0£ the Retire
ment Board t-0 retire said contributor at the end of the 
school term in which he attains his seventieth birthday." 

See also Smith v. J. George Becht, Superintendent of Public In
struction, et al., 28 Dauphin Co. Rep. 55 (1925). In this case A. G. 
Criswell Smith, County Superintendent of Public Schools of Dela
ware County, brought an action of mandamus against the Superin
tendent of Public Instruction and the members of the Public School 
Employes' Retirement Board to countermand and withdraw an order 
and notification terminating his employment and to compel the Board 
to reinstate him. Mr. Smith alleged that he had been elected to the 
office of county superintendent of schools of Delaware County for a 
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term of four years; that though he had attained the age of seventy 
years, he could not be deprived of the exercise or emoluments of his 
position. The Board having ordered his retirement and the Super
intendent of Public Instruction having refused to pay his salary, he 
brought this action of mandamus. The Court of Common Pleas of 
Dauphin County dismissed the proceeding. 

The Court, in an opinion by Wickersham, J., said: 

"We have jurisdiction to issue the writ against J. 
George Becht, Superintendent of Public Instruction, but 
it ought not to be exercised. It appears from the plead
ings that the plaintiff, after he attained the age of sev
enty years, was retired by the defendants, the members of 
the Public School Employes' Retirement Board of the 
Commonwealth of Pennsylvania, as County Superin
tendent, on June 30, 1924. The Superintendent of Pub
lic Instruction could not place his name on the payroll 
and issue a voucher and requisition upon the proper of
ficers for the payment of his salary unless he was rein
stated by said board. We have no jurisdiction to compel 
the said board to reinstate him by writ of mandamus. 
It appearing that the plaintiff is no longer county superin
tendent of Delaware County, he is therefore not entitled to 
r eceive his salary as such officer, nor to have granted the 
prayer of his petition for a writ of mandamus command
ing the Superintendent of Public Instruction to issue a 
voucher and requisition upon the proper officer for the 
payment of his salary." 

The School Code, (Act of May 18, 1911, P. L. 309) Section 1210, 
Subsection 19 provides that of the salaries therein prescribed for 
teachers, supervisors, principals, and other members of the teaching 
and supervisory staff, except part-time and night school teachers, the 
Commonwealth shall pay certain percentages " to such school districts 
as comply with the laws governing the public schools of the Common
wealth, for the payment of salaries of such persons so employed.'' 

The financial affairs of school districts of every class in this Com
monwealt}i are subject to audit under Sections 2617, 2618, 2620, '.ind 
2625 of the School Code. Such audit is made at the end of each 
school year in districts of the first class, and within thirty days after 
the first Monday in July, in districts of all other classes. 

The auditors of school districts, except school districts of the first 
class, are required to file a copy of the audit with the Superintendent 
of Public Instruction. In the court of the proper county, the Com
monwealth may file exceptions to any such audit within ninety days 
after the report of the audit has been filed with the Department of 
Public Instruction, and by so doing may initiate a proceeding in the 
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court of common pleas of the county wherein the school district lies, 
to determine whether a surcharge should be made against the members 
of the board of school directors for all moneys unlawfully disbursed. 
Such exception may cover moneys disbursed for the salary of any 
person who after retirement by the Public School Employes' Retire
ment Board has been retained by the district and paid a salary from 
its treasury. These conclusions overrule our Formal Opinion No. 68 
addressed to Honorable W. M. Denison, Deputy Superintendent of 
Public Instruction under date of October 6, 1932. 

Our examination . of the statutes and authorities outlined above 
leads to the following conclusions : 

1. The Public School Employes ' Retirement Board is authorized 
by the Act of May 18, 1917, P. L. 1043, to retire any person who has 
reached the age of seventy years, either forthwith or at the end of 
the school term during which the age of seventy years is attained; 

2. In the case of any employe who is not retired as directed by the 
Retirement Board, including the classes designated in Section 1210, 
Subsection 19, of the Act of May l 8, 1911, P. L. 309, as amended, the 
Retirement Board (a) should certify the facts to the Department of 
Public Instruction, and (b) may certify the facts to the Department 
of Justice with the request that the auditors of the school district 
involved be requested to surcharge the district with the amount of 
the salary of the person who, after having been lawfully retired by 
the Retirement Board, was continued upon its payroll, or such other 
action as it may deem necessary to enforce the provisions of the law. 

Such a request to the Department of Justice should be made not 
later than the first Monday in July in any year and should disclose 
the names of the members of the board of directors of the school dis
trict, the name of' the person employed, the date on which the Retire
ment Board designated he should be retired, the service in which he 
is employed, and the amount of salary paid to him. Due notice should 
be given by the Retirement Board to the board of directors of any 
school district, advising the district that the Board will certify to the 
Department of Justice the case of any person not retired in com
pliance with statutory provisions. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 
S. M. R. O'HARA, 

Deputy Attorney General. 
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OPINION NO. 126 

8chools-8econil class school district-Audit of accounts-Employment of ac
countants-Aid of or substitution for controller's audit-School Code of 1911, 
Secs. 2601 and 2603. 

Section 2603 of the School Code of 1911, as amended, authorizing school districts 
of the second class whose annual expenditures exceed $500,000 to employ certified 
public accountants, must be construed to authorize the employment of such account
ants only to aid and not to displace the regular audit by the controller of the 
municipality in which the district is located, whose duty it is to make the annual 
audit of the district's finances under section 2601. of the statute. 

Department of Justice, 

Harrisburg, Pa., March 27, 1934. 

Honorable W. M. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: You have asked us whether under Section 2603 of the School 
Code, as last amended by the Act of June 1, 1933, P. L. 1152, a school 
district of the second class which has annual expenditures in excess 
of $500,000 may appoint a certified public accountant to audit its ac
counts and thereby displace the audit provided by law to be made by 
the controller of the municipality in which the district is located. 

Section 2603 of the Code must be read with Section 2601. As 
amended they read as follows : 

"Section 2601. The finances of every school district 
in this Commonwealth, in every department thereof, to
gether with the accounts of all school treasurers, school 
depositories, teachers' retirement funds, teachers' insti
tute funds, directors' association funds, si11king-funds, 
and other funds belonging to or controlled by the dis
trict, shall be properly audited as follows: 

* * * 
''Section 2603. In all school districts of the second 

and third .class, by the controller or auditors of the city, 
borough, mcorporated town, or township in which the 
whole or the greater or greatest portion of the area of 
e~ch . such district shall be located. When in any school 
d1stnct of the second class the annual expenditures ex
clusive of moneys received from the sale of bonds ~hall 
exceed the sum of five hundred thousand dollars' such 
d.istrict may employ a certified public accountant ~thin 
sixty days from the close of the fiscal year. '' 

In our Formal Opinion No. 56, dated July 18, 1932, addressed to 
your department and reported in 17 D. & C. 507, we said that we 
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regarded Section 2603 of the School Code as applying to the em
ployment of certified public accountants only to assist in or to check 
on the regular annual audit. We have no reason to depart from the 
opinion so expressed, but since the question before us at that time 
did not directly involve this issue, we shall discuss it further here. 

The provisions of Sections 2601 and 2603, in so far as they direct 
the regularly elected auditors or controllers of municipal subdivisions 
to audit the accounts of school districts, are clear and positive. The 
authority given to certain school districts to employ special account
ants in no way intimates an intention to substitute such accountants 
for these officers. If it had been the intention of the Legislature to 
bring about any such result, it is reasonable to suppose that the 
Legislature would have used language clearly authorizing the change. 
A clear provision for a substitution of this kind appears in Section 520 
of the First Class Township Law of June 24, 1931, P. L. 1206. 

If it had been intended to permit such a substitution in the audit 
of school finances, it is not likely that the appointing power would 
have been vested in the school board whose finances the accountant 
would be called upon to audit. Examination of the Acts of Assembly 
discloses that it has been the consistent policy of the Legislature to 
have auditing officers elected by the people or appointed by persons 
other than the body whose accounts are to be examined. 

Therefore, we advise you that the appointment of a certified pub
lic accountant under Section 2603 of the School Code does not do 
away with the official audit required by law to be made by the proper 
auditing officers of the municipality in which the school district is 
located. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 127 

Corporations-Credit wniorv--Nature of business-Conduot by foreign or domestic 
corporation or business trust-Act of May 26, 1933, Bee. 22-Restriotion to cor
porations supervised, by Department of Banking. 

1. Section 22 of the Act of May 26, 1933, P. L. 1076, restricts the conduct of 
the business of a credit union, consisting of the receipt of savings from members 
as payment on shares, the making of loans to members at legal rates of interest, 
and the investment of surplus funds in mortgages, real estate, and designated 
stocks, to corporations organized under the provisions of that statute; neither a 
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business trnst, a foreign corporation, nor a domestic corporation organized under 
any other Jaw of the Commonwealth is authorized to transact s.uch a business. 

2. The activities of a credit union being in the nature of a banking business, 
the Commonwealth may properly restrict the conduct thereof to certain domestic 
corporations operating under the supervision of the Department of Banking. 

Department of Justice, 

Harrisburg, Pa., April 2, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
P ennsylvania. 

Sir: We have your request to be advised whether Section 22 of 
the Act of May 26, 1933, P. L. 1076 is applicable to a so-called busi
ness trust, to a domestic corporation, and to a duly registered foreign 
corporation, all of which are engaged in the business of making loans 
to their members. 

This act is generally referred to as the Credit Union Act. Section 1 
defines ''credit union'' as used in the act as ''a cooperative society, 
in the nature of a corporate entity, incorporated for the two-fold 
purpose of promoting thrift among its members and creating a source 
of credit for them, at legitimate rates of interest, for provident 
purposes.'' 

The act further provides for the incorporation, powers, member
ship, meetings, elections, loans, reserves, dividends, dissolution, and 
other matters pertaining to the conduct of the business of a credit 
union. Section 5 provides that credit unions shall be under the 
supervision of the Department of Banking. 

Section 3 of the act gives a credit union the power to receive the 
savings of its members as payment on shares. 

Section 15 permits a credit union to make loans "to its members 
only.' ' Section 13 prohibits interest rates in excess of six per centum 
per annum. 

Section 26 provides that nothing contained in the Credit Union 
Act shall apply to small loans companies organized under the Act of 
June 17, 1915, P. L. 1012 and its amendments. 

You inform us concerning the so-called business trust that it is 
an unincorporated association, operating under a common law deed 
of trust duly recorded in the office of the recorder of deeds, and 
registered under the Fictitious Names Act; that it is engaged in 
the business of making loans to its members only, at an interest charge 
not in excess of six per centum per annum; and that the requisite 
for membership in the association is the purchase of one or more 
so-called shares. The domestic corporation and the foreign corporation 
to which you refer are operating in the same manner as the business 
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trTuSt. The domestic corporation was not incorporated in accordance 
with the provisions of the Credit Union .Act. 

'l'hese organizations are clearly formed to obtain a source of credit 
for their members at a low rate of interest. Their general purposes 
and methods of doing business with their members are practically the 
same as those of credit 'unions, as set forth in the Credit Union Act. 
In our opinion, these organizations are operating in the manner of 
a credit union. 

Section 22 of the Credit Union Act provides as follows: 

''Section 22. Restrictions.--'It shall be unlawful here
after for any person, association, copartnership, or corpo
ration, e.xcept corporat1:ons orga,nized in accordance with 
the . provision..~ of this act, to assume and use the .words 
'credit union' in their name or title, or to operate in the 
rnanner of a credit iinion. .Any person, copartnership, or 
corporation violating the provisions of this section shall 
be guilty of a misdemeanor and shall be punishable by 
a fine which shall not be less than ten dollars ($10) nor 
more than one thousand dollars ($1,000), or by imprison
ment for a period which shall not be less than three 
months nor more than two years, or both, in the dis
cretion of the court. The officers of a corporation shall 
be liable to such punishment if the offense is committed 
by a corporation." (Italics ours.) 

This section clearly forbids "any person, association, copartnership, 
or corporation,'' except corporations organized under the Credit Union 
Act, from operating ''in the manner of a credit union.'' In our 
opinion, this language is sufficiently broad to include the business 
trust, the domestic corporation, and the foreign corporation herein
before described. 

The business of credit unions is similar to the banking business 
in many respects. Credit unions receive savings of their members 
as payment on shares, make loans, and also invest money in mort
gages, real estate, and certain stocks. Apparently for this reason 
credit unions are placed under the supervision of the Department of 
Banking. The organizations other than small loans companies which 
have heretofore operated in the manner of a credit union within this 
Commonwealth have not been subject to any supervision whatsoever. 
No reason appears for exempting these organizations from the scope 
of Section 22. 

The language of Section 22 expressly includes individuals and 
various types of associations of individuals, such as copartnerships and 
organizatioru;. The apparent purpose of this section is to restrict 
everyone ''except corporations organized in accordance with the pro-

S-3973---6 



158 OPINIONS OF 'l'Frn A'l''l'ORNEY GENERAL 

vJS10ns of this act'' from engaging in the business of a credit union. 
For this reason the additional word ''association'' seems to refer 
generally to all assocations of individuals other than copartnerships 
or corporations; it clearly includes a business trust. Judicial decisions 
support this conclusion. 

In K-ing v. Kentucky, 197 Ky. 128, 246 S: W. 162 (1922), it was 
held that a business trust was an investment company within the 
scope of a Blue Sky Law, which defined as an investment company 
''Every person, corporation, copartnership, company, or association, 
* * * whether incorporated or unincorporated, * * *" The court 
said, at page 133 : 

'' "'' * * the very language employed in forming this 
section of the act, fairly construed, includes a common
law trust and * • * the general legislative purpose may 
be considered in construing the meaning of the language 
employed.'' 

Similar provisions in other Blue Sky Laws have also been construed 
to include · business trusts in Reilly v. Clyne, 27 Ariz. 432, 234 Pac. 
353 (1925), and State v. Cosgrove,, 36 Idaho 278, 210 Pac. 393 (1922). 

In Hecht v. 111alley, 265 U. S. 144 (1924), the Supreme Court of 
the United States decided that a business trust was taxable under 
the Federal Revenue. Act of 1918, which imposed an excise tax upon 
corporations, defined to include '' associations'' ''created or organized 
m the United States.'' The court said, at page 157: 

''The word 'association' appears to be used in the act 
in its ordinary meaning. It has been defined as a term 
'used throughout the United States to signify a body of 
persons united without a charter, but upon the methods 
and forms used by incorporated bodies for the prosecu
tion of some common enterprise.' 

''We think that the word 'association' as used in the 
act, clearly includes 'Massachusetts trusts' such as those 
herein involved, having quasi corporate organizations 
under which they are engaged in carrying on business 
~n!erprises. What other form of 'association,' if any, 
it mcludes, we need not, and do not, determine." 

It cannot be questioned that the word "corporation" used in 
Section 22 of the Credit Union Act includes domestic and ·foreign 
corporations. The Commonwealth has the right to place restrictions 
upon the formation of domestic corporations incorporated for the 
purpose of engaging in the banking business, and to prohibit foreign 
corporations from engaging in the banking business. The Common-
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wealth has a similar right to restrict the analogous business of credit 
unions. 

Therefore, we are of the opinion that Section 22 of the Act of May 
26, 1933, P. L. 1076, restricts the conduct of the business of a credit 
union, as defined and set forth by this act, to those corporations organ
ized in accordance with the provisions of this act. 

You are accordingly advised that a business trust, domestic corpo
ration, or foreign corporation, operating on a plan such as you have 
described, is operating in the manner of a credit union contrary to 
the provisions of Section 22 of the Act of May 26, 1933, P. L. 1076. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
GEORGE W. KEITEL, 

A.ssistant De([>Uty Attorney General. 

OPINION NO. 128 

Traveling expenses-Department of Public Instruotiorir--Federal employes-Repre
sentatives of oolleges within the State. Aot' No. 300-A, 1933. 

Traveling expenses of Federal employes and of representatives of colleges within 
the Stats who came to Harrisburg at the request of the Department of Public In
struction for certain conferences, may lawfully be paid from the appropriation 
made by the General Appropriation Act No. 300-A at page 185 of the Appropria
tion Acts of 1933. 

Department of Justice, 

Harrisburg, Pa., April 4, 1934. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

' Sir: You have asked us to advise you whether the Department of 
Public Instruction may expend moneys to pay traveling expenses of 
Federal employes and -of representatives of colleg·es within the State 
who came to Harrisburg at the request of the department for certain 
conferences. 

It appears that the Federal employes in question were a specialist 
in finance in the Bureau of Education at Washington, D. C., and a 
director of vocational training statioi1ed at the University of Pitts
burgh. These :inen were asked to come to Harrisburg to confer with 
the Department of Public Instruction and with a commission ap
pointed by the superintendent, in the study of educational problems 
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of the State, and to assist in formulating a so-called ten year plan 
for development of our educational system. The representatives from 
the various colleges of the State were summoned for the same general 
purposes. 

The General Appropriation Act of 1933, No. 300-A, at page 185 of 
the Appropriation Acts of 1933, appropriated to the Department of 
Public Instruction: 

''For the payment of salaries, wages, or other compen
sation of deputies and other employes; for the payment 
of postage, traveling expenses, mileage charges to the De
partment of Property and Supplies for the use of auto
mobiles, telephone toll charges, ·telegrams, expenses of 
operating and maintaining automobiles and other motor 
equipment, newspaper advertising and notices, freight, 
express, cartage, and incidental expenses, necessary for 
the proper conduct of the work of the department and 
the State Council of Education, the sum of six hundred 
thousand dollars ($600,000)." 

It is to be noted that the appropriation for payment of salaries, 
wages and other compensation is limited to payment of deputies and 
other employes of the department. But the appropriation is not so 
r estricted as to traveling and incidental expenses. The only limita
tions on such expenditures are that the expenses shall be necessary for 
the proper conduct of the work of the department. 

The planning· of a program for the schools of the State is un
doubtedly a proper function of the Department of Public Instruction. 
It is also desirable that the department should have the benefit of the 
advice of persons outside its own ranks in working on such a plan. 
Therefore, consultation with such persons is a proper function of the 
department, and payment of their traveling expenses to Harrisburg 
for such consultations is a proper incidental expenditure for the con
duct of the work of the department. 

Therefore, we advise you that the expenses of persons so summoned 
to Harrisburg may be paid from the appropriation above quoted. 

Very truly yours, 

DEPAHTl\IENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 
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OPINION NO. 129 

Taxatiorv---Mortgages-Reconstruction Finance Corporatiorv---Federal Land Banks 
-Regional Agricultural Credit Corporations. 

State tax on mortgages, as provided by Section 4 of the Act of April 6, 1830, 
P. L. 272, cannot be imposed, nor required to be paid, upon mortgages executed 
to the Reconstruction Finance Corporation, Federal Land Banks, or to Regional 
Agricultural Credit Corporations, when such mortgages are presented to the re
corders of deeds to be recorded in the manner provided by law. 

Department of Justice, 

Harrisburg, Pa., April 7, 1934. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

Sir: You inquire whether mortgages to the Reconstruction Finance 
Corporation, Federal Land Banks, and Regional Agricultural Credit 
Corporations are subject to the State tax imposed upon mortgages 
offered for record in the several offices of the recorders of deeds of 
this Commonwealth. 

The State tax in question is imposed by Section 4 of the Act of 
April 6, 1830, P. L. 272, 72 PS Sec. 3173, which reads as follows: 

''The several recorders of deeds shall demand and re-
ceive for every deed, and for every mortgage or other 
instrument in writing offered, to be recorded, fifty cents." 

Your inquiry, in so far as it relates to mortgages executed to 
Federal IJand Banks, was answered in a Formal Opinion of this de
partment rendered to Honorable. Charles Johnson, former Secretary 
of Revenue, under date of December 11, 1930. 

In that opinion we reached the conclusion that the State tax in 
question could not be imposed on mortgages executed to Federal Land 
Banks, because such banks and mortgages are instrumentalities of the 
government of the United States, and, therefore, are exempt from 
State taxation. 

Under these circumstances, your inquiry resolves itself into whether 
or not mortgages to the Reconstruction Finance Corporation and 
Regional Agricultural Credit Corporations are subject to the State 
tax. 

AB we pointed out in our opinion mentioned above: 

''The fifty cents required to be paid to the various re
corders of deeds of thi-,; Commonwealth, in accordance 
with Section 4 of said Act of April 6, 1830, when a mort
gage or deed is offered to be recorded, is unquestionably 
a tax. It is separate and distinct from the fee for the 
recording of the instrument itself. The title of the act 
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and some of the sections therein also expressly refer to 
these fees as taxes.'' 

It is an established principle of our · constitutional system of dual 
government that the property, instrumentalities, means and operations 
whereby the United States exercises its governmental powers are ex
empt from taxation by the states, and that the property, instru
mentalities, means and operations whereby the states and their politi
cal subdivisions exercise their governmental powers are equally exempt 
from taxation by the United States: M'Culloch V'. Maryland et al., 
4 Wheat. 316, 430; 4 L. Ed. 579, 607 (1819); Dobbins v. Erie, 16 Pet. 
435, 10 L. Ed. 1022 (1842); Collector v. Day (Buffington v. Day), 11 
Wall. 113, 125, 127, 20 L. Ed. 122, 126, 127 (1871) ; United States v. 
Ba.ztirnore and Ohio Railroad Company, 17 Wall. 322, 21 L. Ed. 597 
(1873); Pollock v. The Farmers' Loan & Trnst Company et al., 157 
U. S. 429, 39 L. Ed. 759 (1895); Ambrosini v. Urvited States, 187 U. 
S. 1, 47 L. Ed. 49 (1902). 

This principle of exemption is not statutory,, but is implied from 
the independence of the National and State governments within their 
own respective spheres, and from the provisions of the Constitution, 
which look to the maintenance of the dual system. It is aimed at the 
protection and self-preservation of the operations of government 
(M'Citlloch v . Maryland et al., supra), and their immunity does not 
extend ''to anything lying outside or beyond governmental functions 
and their exertion": IndW.n Motorcycle Company v. United States, 
283 U. S. 570. 575, 75 L. Ed. 1277, 1281 (1930). Where the im
munity exists it is absolute, resting upon an "entire absence of power" 
(Johnson v. Maryland, 254 U. S. 51, 55, 56, 65 L. Ed. 126, 128, 129 
[1920]), but it does not exist ''where no direct burden is laid upon 
the governmental instrumentality, and there is only a remote, if any, 
influence upon the exercise of the functions of government": WiU
cuts v. Bmm, 282 U. S. 216, 225, 75 L. Ed. 304, 306 (1931). 

In accordance with this principle, which was expressly reiterated in 
the statute authorizing the creation of the Federal Land Banks, the 
United States Supreme Court, in the case of Federal Land Bank of 
New 01·leans v. D. ll'. Crosland, 261 U. S. 374, 67 L. Ed. 703 (1923), 
reached the conclusion that the State of Alabama was without author
ity to impose a tax similar to the one in question upon mortgages 
executed to Federal Land Banks. It was contended on the part of the 
state that the Federal Land Bank had the option of leaving its mort
gages off the record and thereby avoid the imposition of the State tax, 
but in answer to this, as well as in the determination of the question 
itself, Mr. Jm;fac Holmes said, at page 705 (L. Ed.): 

. ''The state is not bound to furnish a registry, but if 
it sees fit to do so it cannot use its control as a means to 
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impose a liability that it cannot impose directly, any 
more than it can escape its constitutional obligations by 
denying jurisdiction to its courts in cases which those 
courts are otherwise competent to entertain. Kenney v. 
Supreme Lodge, L. 0. M. 252, U. S. 411, 415, 64 L. Ed. 
638, 640. 10 A. L. R. 716, 40 Sup. Ct. Rep. 371. * * • 

'' Of course, the state is not bound to furnish its regis
try for nothing. It may charge a reasonable fee to meet 
the expenses of the institution. But in this case the legis
islature has honestly distinguished between the fee and 
the additional requirement that it frankly recognizes as 
a tax. If it attempted to disguise the tax by confounding 
the two, the courts would be called upon to consider how 
far the charge exceeded the requirement of support, as 
when an excessive charge is made for inspecting articles 
in interstate commerce. D. E . Foote & Co. v. Stanley, 
232 U. S. 494,. 58 L. Ed. 698, 34 Sup. Ct. Rep. 377. But 
it has made no such attempt. ·It has levied a general tax 
on mortgages, using the condition attached to registra
tion as a practical mode of collecting it. In doing so, by 
the construction given to the statute by the Supreme 
Court, it has included mortgages that it is not at liberty 
to reach. * * * It is said that the lender may collect the 
money in advan.ce from the borrower. We do not per
ceive that this makes any difference. The statute says 
that the lender must pay the tax; but, whoever pays it, 
it is a tax upon the mortgage, and that is what is for
bidden by the law of the United States.'' 
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The answer to your inquiry, therefore, depends on whether .or not 
the Reconstruction Finance Corporation and the Regional Agricul
tural Credit Corporations are agencies and instrumentalities of the 
Federal Government. If this question is answered in the affirmative, 
the State tax does not apply to mortgages executed to these corpora
tions; if the answer is in the negative, the tax does apply. 

There can be no question that the Reconstruction Filiance Corpo
ration, which was created by the Reconstruction Finance Corporation 
Act, approved January 22, 1932, 15 U. S. C. A. Secs. 601-617, is an 
agency and instrumentality of the United States Government. The 
capital stock of the corporation is subscribed by the United States of 
America at the expense of the Treasury of the United States (Section 
602) ; the board of directors consists of the Secretary of the Treasury 
and six other persons appointed by the .President of the United States, 
by and with the advice and consent of the United States Senate (Sec
tion 603) ; it is entitled to the free use of the United States mails, in 
the same manner as the executive departments of the government 
(Section 604); the corporation may avail itself of the use of informa
tion, services, facilities, officers and emplOyes of any agency of the exec
utive departments of the United States Government (Section 604) ; it is 



164 OPINIONS OF 'L'Irn A'l"l'OHNEY GENEUAL 

required to submit a monthly report of all its activities and trans
actions to the President and to the Senate and Honse of Representa
tives (Section 605b (b)); the surplus money of the corporation may 
be deposited with the Treasurer of the United States, subject to check 
by the corporation, or in any :B'ederal Reserve Bank (Section 607) ; 
confidential information required by any agency of the Federal Gov
ernment is made available to the corporation (Section 608); it may 
issue its obligations only with the approval of the Secretary of the 
United States Treasury,~s~ch obligations are fully and uncondition
ally guaranteed, both as to principal and interest, by the United States 
(Section 609); it may request the Secretary of the Treasury to mar
ket its obligations, and, in so doing, the Secretary of the Treasury is 
authorized to use the facilities of the Treasury Department established 
by law for marketing the obligations of the United States (Section 
609). Section 610 provides that: 

''Any and all notes, debentures, bonds, or other such 
obligations issued by the corporation shall be exempt 
both as to principal and interest from all taxation (ex
cept surtaxes, estate, inheritance, and gift taxes) now 
or hereafter imposed by the United States, by any Terri
tory, dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority. The 
corporation, including its franchise, its capital, reserves, 
and surplus, and its income shall be exempt from 
all taxation now or hereafter imposed by the United 
States, or by any Territory, dependency, or possession 
thereof, or by any State, county, municipality, or local 
taxing authority; except that any real property of the 
corporation shall be subject to State, Territorial, county, 
municipal, or local taxation to the same extent according 
to its value as other real property is taxed.' ' 

Likewise, there can be no doubt that Regional .Agricultural Credit 
Corporations are agencies and instrumentalities of the United States 
Government. Such corporations are created and supported by the 
Reconstruction Finance Corporation, under Section 520 of the Emer
gency Relief and Construction Act of 1932, approved July 21, 1932, 
15 U.S. C. A. Sec. 605b (e), which reads as follows: 

''The Reconstruction Finance Corporation is further 
authorized to create in any of the twelve Federal land
bank districts where it may deem the same to be desirable 
a regional agricultural credit corporation with a paid
up capital of not less than $3,000,000, to be subscribed 
for by the Reconstruction Finance Corporation and paid 
for out of the unexpended balance of the amounts allo
cated and made available to the Secretary of .Agriculture 
under section 602 of this title. Such corporations shall 
be managed by officers and agents to be appointed by the 
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Reconstruction Finance Corporation under such rrules 
and regulations as its board of directors may prescribe. 
Such corporations are hereby authorized and empowered 
to make loans or advances to farmers and stockmen, the 
proceeds of which are to be used for an agricultural pur
pose (including crop production), or for the raising, 
breeding, fattening, or marketing of livestock, to charge 
such rates of interest or discount thereon as in their 
judgment are fair and equitable, subject to the approval 
of the Reconstruction Finance Corporation, 'and to re
disc<mnt with the Reconstruction Finance Corporation 
and the various Federal reserve banks and Federal in
termediate credit banks any paper that they acquire 
which is eligible for such purpose. All expenses incurred 
in connection with the operation of such corporations 
shall be supervised and paid by the Reconstruction Fi
nance Corporation under such rules and regulations as 
its board of directors may prescribe.'' 
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By Executive Order of March 27, 1933, the functions of the Re
construction Finance Corporation and its . boarrd of directors, relating 
to the appointment of officers and agents to manage Regional Agri
cultural Credit Corporations formed under the Emergency Relief and 
Construction Act of 1932, and relating to the approval of loans and 
advances made by such corporations, were transferred to the juris
diction and control of the Farm Credit Administration (see Section 
1148 of 12 U. S. C. A.). 

Regional Agricultural Credit Corporations are supported entirely 
by funds of the Federal Government, and are created to further the 
purposes of the Federal Government in affording credit to the farmers 
of the country during the current depression. As such, these cor
porations are undoubtedly agencies and instrumentalities of the Fed
eral Government. 

Accordingly, you are advised that the State tax on mortgages, as 
provided by Section 4 of the Act of April 6, 1830, P . L. 272, cannot 
be imposed, nor required to be paid, upon mortgages executed to the 
Reconstruction Finance Corporation or to Regional Agricultural 
Credit Corporations, when such mortgages aTe presented to the re
corders of deeds. to be recorded in the manner provided by law. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
E. RUSSELL SHOCKLEY, 

Deputy Attorney General. 
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OPINION NO. 130 

Publi<J entertainments-Sunday concerts-License by Department of Public In
struction-Single license for series-Acoounting to department-Report of series 
or s'ingle concerts-Requisites of ''series.'' 

1. Under the Act of June 2, 1933, P. L. 1423, but one fee of $5. may be charged 
for a permit by the Department of Public Instruction to hold either a single con· 
c~rt or a series of concerts on Sunday. 

2. Upon the issuance of a permit by the Department of Public Instruction for 
a series of Sunday concerts, the licensee's accounts are to be kept and the calcu
lation of net profits and the report to the department made on the basis of the 
series as a whole, and not individually for each concert, which in many instances 
woulcl not be feasible. 

3. A "series" of Sunday concerts, within the meaning of the Act of June 2, 
1933, P. L. 1423, is not a mere succession of concerts but a group having a more 
or less unified :financial plan, with receipts and expenditures based on the series 
as a whole, and, ordinarily, for which series subscriptions or tickets ai·e sold. 

Department of Justice, 

Harrisburg, Pa., April 11, 1934. 

Honorable W . l\II. Denison, Deputy Superintendent of Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir : The Act of June 2, 1933, P. L. 1423, auth-0rizes the Department 
of Public Instruction to issue permits for concerts or series of c-0ncerts 
to be held on Sundays, and provides for the collection of a fee of five 
dollars for each permit. The act also requires the sponsors of per
mitted concerts to render to the department statements of receipts and 
expenditures of the concerts. 

You have inquired ( 1) whether more than one fee of five dollars 
should be collected where the application is for a permit for a series 
of concerts, and (2) whether you should require a financial statement 
to be filed after each concert of a series included in one permit, or only 
a single statement after the close of the series. You also ask whether 
the net receipts of each concert of a series are to be considered sepa
rately in determining whether there is any liability to pay over any 
part of the receipts to your department. 

Section 2 of the act provides that: 

'' * * * should the amount collected for admission fees 
to any such concert exceed the actual expenses for light, 
heat and compensation to ushers, janitors and musicians, 
the excess shall be paid to the Department of Public In
struction of this Commonwealth to be employed by it for 
such public music purposes as it may deem proper." 

Section 3 of the act contains these provisions: 

"The Department of Public Instruction may authorize 
concerts, or series of concerts, to be rendered and broad-
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cast as herein provided; "' • * Whenever the said depart
ment shall have authorized any such concert, or series of 
concerts, to be rendered and broadcast, it shall :issue a 
permit, setting forth its authorization thereof, which per
mit shall also state the date or dates, hour or hours when, 
and place or places where, such concert, or series of con
certs, shall be held. The Department -0f Public Instruc
ti.on shall make a eharge of five dollars for every permit 
issued under the provisions of this section.'' 

Section 5 provides : 

''Any person or persons to whom the Department of 
Public Instruction shall have issued a permit under the 
provisions of this act shall keep an accurate account of 
all moneys received and expended in connection with the 
rendering and broadcasting of the concert, or series of 
concerts, authorized in such permit, and the Department 
of Public Instruction, by its duly authorized agent, shall 
have the right at any time to inspect and audit such .. ac
count. In -0rder to enable such audit to be made, the per
son or persons having charge of such account shall ren
der a complete, verified statement of receipts and expen
ditures within thirty days after each concert to the 
Department of Public Instruction." 
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In our opinion, Section 3 of the act makes it clear that but one fee 
of five dollars is to be collected for each permit, whether it be for a 
single concert or a series. 

The language of the act is not consistent throughout as to the ac
counting for receipts and expenditures of concerts and the determina
tion of net proceeds. Section 2, (before any mention has been made 
of series of concerts), speaks of excess proceeds of ''any such concert.'' 
Section 3 authorizes permits for ''concerts, or series of concerts.'' 
Section 5 requires accurate accounts to be kept as to the receipts and 
expenditures of "the concert, or series -0f concerts, authorized in: such 
permit,'' but later directs the filing of ''a complete, verified statement 
of receipts and expenditures within thirty days after each concert." 

A literal and narrow construction of isolated phrases in these sec
tions might lead to a conclusion that reports must be filed and net 
proceeds be determined with respect to each separate concert, whether 
part of a series or not. But in many cases such a construction would 
impose conditions which would be extremely unreasonable. 

Many, perhaps most concert series, are :financed as single enterprises. 
Subscriptions or tickets: are sold for the entire series, and many of the 
expenses are contracted for the series as a whole. Consequently, in 
most instances, it would be practically impossible to determine the net 
profit, if any, of a single concert in a series. It would be equally im
possible to furnish to your department a ''complete'' statement of 
receipts and expenditures of each concert separately. 



168 OPINIONS OF THE AT'l'ORNEY GENElRAL 

In Foster's Petition, 243 Pa. 92, 98 (1914), the Supreme Court said: 

'' * * ~· Where an adherence to the strict letter would 
lead to injustice, to absurdity, or to contradictory pro
visions, the duty devolves upon the court of ascertaining 
the true meaning: 36 Cyc. 1107. It is fundamental that 
if, giving to the words of an act their literal or natural 
meaning, the conclusion reached would be unreasonable 
or absurd, some other meaning within the reasonable 
scope of the words may be adopted to avoid that result, 
if it appears that such other meaning may probably have 
been the one intended: Rossmiller v. State (Wis.), 91 
Am. St. Rep. 910, 913. It is a settled rule of construction 
that the legislature will be presumed to have intended 
what is reasonable and effectual, and not what is produc
tive of absurd or anomalous consequences or is impos
sible and incapable of execution. * "~ •:·" 

It is clear that the Legislature intended to provide for series of 
concerts, and since the term "series" is used in Section 5 of the act, 
it is apparent that the series was to be recognized in the accounting 
procedure as well as in the issuance of permits. The Legislature per
ceived the necessity of making different provisions for series from those 
made for single concerts. It contemplated a workable system. 

Therefore, we conclude that a reasonable construction of the incon
sistent language of the act which will carry out the real purpose of the 
Legislature is that net profits of a series of concerts included in one 
permit are to be determined and accounts are to be kept and reports 
made on the basis of the entire series only. 

One other matter must be considered. What constitutes a series of 
concerts within the meaning of the act 1 

It is probably not possible to lay down a definition which will apply 
to every case. But generally speaking, in order to constitute a series 
within the meaning of the act, there must be more than a mere suc
cession of concerts having little or no unified financial basis. There 
must be substantial financial unity of all the concerts,- with receipts 
and expenditures based on the series as a whole. Perhaps the clearest 
evidence of such unity would be the sale of series subscriptions or 
tickets as a material part of the financial plan. 

To summarize: 

(a) Only one fee of five dollars may be charged for a permit to hold 
a series of Sunday concerts. 

(b) Where a permit is issued for such a series, the net profits are to 
be calculated, the accounts kept and the reports made on the basis of 
the series as a whole, and not as to each concert. 

( c) In order to constitute a series within the meaning of the act, 
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a number of concerts mu.st be based on a more or less unified financial 
plan. A merei succession of disconnected concerts is not a series. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS' C. ARNOLD, 
Deputy Attorney Gem,.eral. 

OPINION NO. 131 

Alcoholic beverages-State Liquor Board-Appointment of employes-Eligible list 
-Establishment by examinatio'Tlr--Employes of State liquor store-Separation 

of eligibles by districts-Time and place of exll!Tninations. 

1. Under section 302 of the Liquor Control Act of 1933, all appointments to 
positions in any class of employment under the Liquor Control Board, made within 
6 months after' an examination for such positions, are to be made from the list of 
eligibles obtained as the result of that examination, unless a new examination shall 
have been given in the meantime, and thereafter no such appointments may be 
made except from a list of eligibles obtained as the result of a new examination, 
which may be held before or after the expiration of 6 months but need not be held 
until there is a position to be filled. 

2. Each county constitutes a separate district for the qualification and listing of 
applicants to operate or assist in the operation of State liquor stores, and the time 
and classe& of positions for which examinations are given in various districts are 
entirely independent of one another; but the applicants from more than one dis
trict may, whenever it is deemed advisable, be examined at the same time and 
place if their papers are kept and graded separately and eligibility lists prepared 
for each district. 

3. An examination of applicants for appointment by the Liquor Control Board 
may cover any class or classes of employment for which the board wishes to es
tablish a list of eligibles. 

Department of Justice, 

Harrisburg, Pa., May 3, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, 
HaTrisburg, Pennsylvania. 

Sir: You have asked us to advise you concerning certain provisions 
of the Pennsylvania Liquor Control Act of November 29, 1933, No. 4, 
which have to do with the conduct of examinations of applicants for 
employment by the Liquor Control Board. 

On December 16, 1933, examinations were held throughout the 
State for all positions which the board had need to fill. All appoint
ments and replacements since that time have been made from the lists 
of persons who qualified in those examinations, and there remain 
large numbers of persons on those lists. 
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Your inquiry is when, in what areas, and for what positions new 
examinations must be held. 

Section 302 of the Liquor Control Act governs the situation. That 
section, after giving the Liquor Control Board authority to prescribe 
the qualifications of its employes, provides that all appointees shall 
be citizens of the United States ''and, in the case of appointments to 
operate or assist in the operation of liquor stores, shall be qualified 
electors of the county in which the store is located. '' 

If the applicant fulfills preliminary requirements, it is directed 
that he "shall · be admitted to competitive examination, when com
petitive examinations shall next be held for positions in the class of 
employment he seeks." 

Then follow these provisions : 

''The Department of Public Instruction shall conduct 
such examinations at such places in the Commonwealth 
as to make it reasonably convenient and inexpensive for 
applicants to attend them. When there are positions to 
be filled, examinations shall be held at least twice in each 
year. The department may divide the State into dis
tricts for the purpose of conducting such examina
tions.* • • 

"All offices, places and employments in Pennsylvania 
Liquor &tores or establishments operated by the board 
shall be filled by selections from persons who have satis
factorily passed the examinations. The persons receiv
ing the highest grade shall be firrst appointed and so on. 
The list of eligibles in any district shall be valid only 
until the next examination is held in such district." 

The provision that "When there are positions to be filled, examina
tions shall be held at least twice in each year, '' is not as clear as it 
might be. However, its general purpose is apparent. It was designed 
to provide opportunity for new applicants to qualify at r easonable 
intervals, and to keep the eligible lists up to date. Effect must be 
given, as far as possible, to every part of the statutory language. 

We are satisfied that the act does not require the holding of ex
aminations twice a year at all events. The need for new employes is 
also a factor to be taken into consideration in fixing the times for ex
aminations. Moreover, the clause above quoted, which provides for 
the admission of a candidate to examination "when examinatio~s shall 
next be held for positions in the class of employment he seeks,'' also 
inqicates an intention to p'rovide for holding examinations for dif
ferent classes of positions at different times, as need to fill .such posi
tions occurs. 

On the other hand, it would be impossible to adopt the suggestion 
that no examination need be given as long as there remains ariy per-
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son on the existing · eligible lists, on the ground that under those cir
cumstances there would be no "position to be filled." Such a con
struction, even if otherwise possible, would create an unthinkable situ
ation which would require that the person who passed an examination 
with the lowest rating be given a job before a new examination could 
be held, and before many possibly better men could have an oppor
tunity to qualify. 

In our opinion, a reasonable and proper construction of the section 
in question is as follows: 

1. All appointments to positions in any class of employment made 
within six months after an examination for such positions are to be 
made from the list of eligibles obtained as a result of that examina
tion, unless a new examination shall have been given in the meantime. 
After the expiration of the six-month period, no appointment may be 
made to such a position except from a new list of eligibles obtained 
as the result of a new examination. The new examination may be 
held before or after the expiration of six months, but it need not be 
held until there is a position to be filled, even if the occasion does not 
arise within the year. The date of such examination will be the basis 
for determining the time for the next examination. 

2. An examination may cover any class or classes of employment. 
The time for the examination for any class of employment is to be 
determined by reference to the date of the last preceding examina
tion for that class in the area from which the appointment is required 
to be made. 

3. Each county must constitute a separate unit or ·district for the 
qualification and listing of applicants for appointments to operate or 
assist in the operation of liquor stores. Each such district or unit 
may be entirely independent of any other as to time of examinations 
and as to the classes of €mployment to be covered at any particular 
time. However, this does not mean that you may not hold examinations 
for a group of counties at one time and fix a convenient place or places 
of examinations as you may deem best; but if applicants from more 
than one county are examined at one place, the papers of those from 
each county must be kept and graded separately, and elig·ibility lists 
prepared for each county. There is no requirement that the same 
or a similar grouping of counties be made for subsequent examina
tions. 

If, as to any other positions, the Liquor Control Board shall have 
pri·escribed different residence qualifications, examinations for such 
positions should be conducted and eligibility lists compiled with 
respect to the areas so fixed, in the same manner as we have outlined 
for cases in which the statute prescribes r esidence in a county. 
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If a petition to be filled may be occupied by a r esident of any part 
of the State, the examination should be State-·wide, but, of course, 
may be held at such places as you may designate, having due regard 
to the convenience of the applicants. 

Applying these principles to the immediate situation, we advisf' 
you as follows: 

Since examinations in all counties and for all positions were held 
on December 16, 1933, no appointment may be made under Section 
302 of the Liquor Control Act after June 16. 1934 except from eligibil
ity lists obtained as the r esult of new examinations. 

The new examinations as to any county or as to any class of em
ployment need not be held until a position in that county and class 
is to be filled. In cases where ther e is a residence qualification other 
than residence in the county, the examination should cover the en
tire area from which appointments to the position in question may 
be made. Where there is no residence qualification, the examination 
should be State-wide. 

Very truly yours, 

DEP ARTl\'.IENT OF .JUSTICE, 
HARRIS C. ARNOLD, 

Dep1dy Attorney Gen eral. 

OPINION NO. 132 

Alcohol-le beverages-Malt liquor tax-Refund on sales to dealers in other states
Malt Liqiior Tax Law of 1933, Sec. 10-Transportation by manufacturer or pur
chaser. 

Under section 10 of the Malt Liquor T ax L aw of May 5, 1933, P. L. 248, as 
amended by the Act of December 5, 1933, P. L. 50, refund of the tax imposed 
thereby must be made to the manufacturer or distributor, as to malt liquors sold 
by him to a dealer in another state, when the liquors are transferred from a point 
with in Pennsylvania to the dealer' in the other state by the manufacturer or dis
tributor, by his agent, or by a carrier not instructed or controlled by the buyer, 
provided that there is compliance with all the other IHOvisions of the :wt , whether 
or not such sale and transportation; took plaee before or after the passage of the 
amendment ; but in a ll other cases, as where the liquo1·s are ti·ansported by the 
buyer or an agent acting under his ins truction and control, such liquors are not 

shipped by the manufactmer or distributor within the meaning of the act, :rnd 
no r efund should be grnntecl as to them. 

Department of Justice, 

Harrisburg, Pa., May 12, 1934. 

H onorable Leon D. Metzger , Secretary of Revenue, Harrisburg, Penn
sylvania. 

Sir: We have your request to be advised concerning the grantiJ;lg of 
stamp or crown Tefunds as provided by Section 10 of the Malt Liquor 
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'l'ax Law, as amended, under various situations hereinafter set forth. 
All of these situations deal with various methods by which malt liquors 
are shipped or transported to persons in other stat.es; and they will 
be individually stated and discuss.eel after we have briefly examined 
the provisions of the section in question. 

Section 10 of the Act of May 5, 1933, P. L. 248, as amended by the 
Act of December 5, 1933, Spec:al Session P. L. 50, known as the Malt 
Liquor Tax La"·, provides as follows: (Words in brackets were stricken 
out and words in italics were added by the amendment.) 

"In case any [beverages] rnalt liqiwrs upon which 
stamps or crowns have been placed by [manufacturers or 
distributors] a manufacturer or clistribntor have been 
sold and shipped by Mm to a licensed or regular dealer 
in such [beverages] rnalt liq1.wrs in another state, [the 
seller] such manufacforer or distributor in this Common
wealth shall be entitled to a refund of the actual amount 
of tax paid by hirn upon condition that the seller in this 
Commonwealth shall make affidavit that the [beverages] 
malt liquors were so sold and shipped, and that he shall 
furnish from, the purchaser, [a written acknowledgment] 
an affidavit that he has received such [beverages] malt 
liquors for sale or consumption ontS'icle the Common
wealth, and the amount of stamps or crowns thereon, to
gether with the name and address of the purchaser, 
whereupon the department shall, with the approval of the 
Board of Finance and Revenue, issue to the seller in this 
Commonwealth stamps or crowns of sufficient value to 
cover the refund.'' 

Since we understand that claims: for refunds have arisen under the 
section, both as it was originally enacted and also as amended, for the 
present purpose it is necessary to consider whether the addition of 
the words ''by him,'' referring to manufacturer and distributor, after 
the word "shipped" altered or merely clarified the original intent of 
the section. \Ve are of the opinion that the words referred to effected 
no change in the meaning of the section. Under the provisions of the 
act malt liquors may lawfully be sold only by manufacturers or dis
tributors. Because of the conjunctive use of the words "sold" and 
"shipped," it, therefore, follows that for the purpose of this section 
the Legislature intended that such malt liquors be shipped by the same 
persons who sold them, namely, the manufacturers and distributors. 

Therefore, as a prerequisite to the granting of refunds, the section 
both as originally enacted and as amended requires that the malt liq
uors in question be shipped to the buyer in another state by the manu
facturer or distributor or their agents. In your request you have 
referred to the manufacturer and distributor throughout as the seller, 
as distinguished from the buyer, and in stating the situations upon 
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which our advice is desired, we have adopted your terminology. Those 
situations are as follows: 

I 

Where shipment is made in the sellers' own trucks or 
conveyances. 

In this case a refund should be granted to the seller. Actual de
livery is made outside the Commonwealth by him. 

II 

Where shipment is made in trucks or conveyances, 
other than railroad, leased by the seller under an ar
rangement which does not constitute the operator an in
dependent contractor or carrier. 

Here again actual delivery is made by the lessee who is undoubtedly 
the agent of the seller and a refund should be granted to the seller. 

III 

Where shipment is made in trucks or conveyances, 
other than railroad, under circumstances where the oper
ator is either a common carrier or is independently en
gaged in transporting for hire without any control being 
exercised over his activities by the buyer. 

The verb "ship" is defined by the Century Dictionary and Cyclo
pedia as follows: 

''To deliver to a common carrier, forwarder, express 
company, etc., for transportation, whether by land or by 
water or both: as, to ship by express, by railway, or 
stage.'' 

The word "shipped" is defined in 57 C. J. Corpus Juris, 1150, as 
follows: 

''The natural, and ordinary meaning of the word 
'shipped' in common maritime or mercantile usage, is de
livered to a carrier; placed on board of a vessel, for the 
purchaser or consignee, to be transported at his risk, put 
on board.' ' 

Therefore, if the seller made delivery of the malt liquors, as to which 
a refund of tax is requested, to a common carrier or to an independent 
transporter for hire, who is not instructed by the buyer and who is 
not his agent, the malt liquors have been shipped within the meaning 
of the Act; accordingly refund of tax should be granted if the other 
provisions of the section are complied with . It then becomes unnec
essary to consider whether or not the carrier or transporter has secured 
a certificate of public conveui0nce, or a license to operate as a common 
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carrier from the Public Service Commission or from any similar agency 
of another state. It is only necessary to ascertain whether or not 
such carrier or transporter is acting under sucbl instructions from the 
buyer as to constitute him the buyer's agent or employe. 

We believe it is immaterial whether the transporter for hire has 
secured the permit to carry alcoholic beverages required under Section 
3 of the Act of December 8, 1933 (No. 9). If he has not secured such 
a permit it may be that his transporting the malt liquors is illegal but 
the remedy is not the · refusal of a refund to the person delivering the 
liquors to him for transportation but by a prosecution under the pro
visions of the statute which requires him to obtain the permit to engage 
in such trari.sportatfon. 

IV 
Where shipment is made by railroad in accordance 

with instructions contained in the purchase order from 
the buyer. 

A railroad is a common carrier. When malt liquors are delivered 
to such carrier they are shipped within the meaning of the Act. 
Therefore, under this situation a refund of tax should be granted 
as to malt liquors so transported. 

v 
Where shipment is made by motor vehicle common 

carrier in accordance with instructions contained in the 
purchase order from the buyer. 

There is no difference between this situation and the one described 
under situation four above, and a refund should be granted. 

VI 

Where shipment is made by an independent contractor 
or m-0tor vehicle not a common carrier in accordance with 
instructions contajned in the purchase order from the 
buyer. 

No categorial answer can be made covering all cases falling under 
this heading. If the contractor is really independent and not under 
the instructions of the buyer so as to constitute him the buyer's agent, 
deii~ery t~ him would be a shipment by the manufacturer or distrib
ut~r aii.d a refund should be granted. If, however, the carrier or 
contractor is a~tually the agent of the buyer and acting under in
structi~ns from him,· no refund should be granted, because delivery 
to such carri~r would be undistinguishable from delivery to the 
buyer himself or his empl-0ye in this Commonwealth; and shipment 
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in such case would not be made by the manufacturer or distributor 
but on the contrary by the buyer. 

VII 

Where shipment is made by motor vehicle common car
rier, engaged by the buyer, with no instructions to the 
seller as to the method of transportation prior to the time 
of actual sale and shipment. 

If the seller delivers malt liquors to a common carrier, such malt 
liquors are shipped within the meaning of the section, and it is 
immaterial that the carrier himself has carried or presented the 
order of the buyer to the seller. The presentation of the order to 
the seller is not an act of the carrier as a common carrier but is 
merely an accommodation to the purchaser. The order may and 
probably will designate the transporter as the carrier but if he is 
actually a common carrier and not the agent of and under instruc
tions from the buyer, shipment by the malinfacturer or distributor 
is made when delivery of the malt liquors is made to him by the 
seller, and a refund should be granted. 

VIII 

Where shipment is made by motor vehicles not a com
mon carrier engaged by the buyer, with no instructions 
to the seller as to the method of transportation prior to 
the time of actual sale and shipment. 

In this case the operator of the motor vehicle is by definition not 
a common carrier. He is, obviously, engaged by the buyer and is the 
buyer's agent. Delivery to such transporter is not shipment by the 
manufacturer or distributor but is delivery to the agent of the pur
chaser in Pennsylvania and subsequent shipment is actually made 
by the buyer. Therefore, no refund should be granted in this case. 

IX 

Where shipment is made by seller previously ar
ranged for by buyer in a truck owned by the buyer which 
is hired or leased by the seller for1 the purpose of trans
porting malt liquors. 

When the seller by a bona fide agreement hires or leases the pur
chaser's equipment for the purpose of the shipment and the making 
of delivery, the equipment is controlled by the seller. For the time 
being it may be said to belong to the seller. There is, therefore, no 
difference between this situation and the one described in situation 
I and II above and a refund should be granted in thic; situation for 
the same reason. 
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x 
Where shipment is made in buyer's own trucks and 

conveyances. 

No refund should be granted in this case. No shipment is made 
by the manufacturer or distributor; but delivery of malt liquors is 
made directly by the seller to the buyer in the Commonwealth of 
Pennsylvania. 

CONCLUSION 

In conclusion you are advised that when malt liquors are trans
ported from a point within Pennsylvania to a licensed or regular 
dealer in such beverages in another state by the manufacturer or 
distributor, by his agent or by a carrier not instructed or controlled 
by the buyer, the beverages are shipped by the manufacturer or dis
tributor within the meaning of the Act and a refund of tax as to 
such beverages. should be granted to him, provided there is compliance 
with all the other provisions of the Act; but in all other cases, as 
where the malt liquors are transported by the buyer or an agent acting 
under his instructions and control, such liquors are not shipped within 
the meaning of the Act by the manufacturer or distributor and no 
refund as to them should be granted. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
JOHN Y. SCOTT, 

Depitty Attorney General. 

OPINION NO. 133 · 

Banlcs and banJcing- Dire<Jtors- Eligibility to serve-Person ''holding office'' in 
State department-Head of department-Deputy-Employe-Banlc·ing Code of 
1933, Sec. 502(f)-Depart7nent of Banlcing Oode of 1939, Sec. 301-Prothono
tary-Receipt of aniL accoiinting for public moneys. 

1. An office holder, within the meaning of section 502 (f) of 'the Banking Code 
of 1933, making a pe1·son ''holding office'' in any of the several State departments 
therein enumerated ineligible to serve as director or trustee of an incorporate<l. 
banking institution, is a member of such a department having a defined, fixed, and 
certain tenure of office, taking au oath of office, charged with some degree of execu
tive responsibility in the exercise of a sovereign power of the Commonwealth, and 
allowed some exercise of discretion in the performance of his duties. 

2. Broadly speaking, only heads of departments and their deputies are persons 
"holding office" in State departments, within the meaning of section 502 (f) of the 
Banking Code of 1933; the phrase does not include clerks, stenographers, or per 
diem employes. 

http://ofB.ce
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:;. Under secUou 301 of the Department of Banking Code of 1933, no ~cor or 
employe of the Department of Banking is eligible to serve as clirector or trustee 
of an incorporated banking institution. 

4. The prothonotary of a court of common pleas, being authorized and required 
to collect, account fo1-, and pay over certain State taxes on fees received from liti
gants and their representatives, under section 611 of The Fiscal CodC: of 1929, is a 
''person authorized to receive and account for the public moneys .of this Com
monwealth", within the meaning of section 502 (f) of the Bankingi Code of 1933, 
~md, is ineligible to serve as director or trustee of an incorporated banking insti
tution. 

Department of Justice, 

Harrisburg, Pa., May 23, 1934. 

Honorable ·william D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether a prothonotary of a 
court of common pleas and any employe of your department, the 
Treasury Department, the Auditor General's Department, or the De
partment of Revenue is eligible to serve as director or trustee of an 
incorporated banking institution under your supervision 

Section 502-F of the Banking Code, approved May 15, 1933, P . L. 
624 provides, inter alia, as follows: 

''The following shall not be eligible to be directors or 
trustees in any incorporated institution: 

• 
"(2) Any person holding office un.der this Common

wealth in the Department of Banking, the Treasury De
partment, the Auditor General's Department, or the De
partment of Revenue; 

"(3) Any person authorized to receive and account 
for the public moneys of this Commonwealth.'' 

I 

You inquire to what extent the phrase "holding office" in any one 
of the four_ departments of the Commonwealth named applies to the 
employes of those departments. 

Clearly it applies to the heads of the departments. They hold 
office by virtue of election or by appointment of the Governor. 

It also applies to all deputies in the departments. They hold office 
by virtue of appointment by their immediate superiors. They have 
the powers of their principals: Commonwealth v. Greason, 5 S. & R. 
333 ( 1819). See also Section 213 of The Administrative Code of 
1929. They receive or are entitled to receive a certificate of appoint
ment, take an oath for the faithful performance of their duties, and 
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exercise powers directly upon authority as defined by statute or as 
delegated to them by the head of the department. 

The phrase does not apply to those employed as clerks, stenog
raphers or per diem workers. They do not hold office. The word 
"office" connotes a function charged with some degree of executive 
responsibility and involving the exercise of discretion in the perform
ance of the holder's duties. 

The present Attorney General, then Special Deputy Attorney Gen
eral, rendered an opinion to Governor Fisher on June 7, 1927, re
ported in 10 D. & C. 36, involving the applicability of Section 6 of 
Article II of the Constitution of the Commonwealth to service by 
members of the Legislature on the boards of trustees of State insti
tutions. 'In reviewing the authorities interpreting the words ''office'' 
and "civil office" reference was made to C01nmonwealth ex rel. v. 
M1trphy, 25 Pa. C. C. 637 (1901), where Judge Weand said, quoting 
Tiedman on Municipal Corporations (page 639) : 

" '* * * The word "office" implies a more or less 
permanent delegation of a portion of. governmental 
power, coupled with legally defined duties and privileges, 
continuous in their nature, and which upon the death, 
resignation or removal of the incumbent devolves on his 
successor.' '' 

Continuing, Judge Weand said: 

''The thought running through every definition of an 
officer is that he shall perform some service or owe some 
duty to the government, state or municipal corporation, 
and not merely to those who appoint or elect him. His 
tenure must be defined, fixed and certain, and not arise 
out of mere contract of employment. * * *" 

Attorney General Carson on July 31, 1903, rendered an opinion, 
reported in Report and Official Opinions of the Attorney General, 
1903-04, page 226, and in 12 Pa. Dist. 587, 28 Pa. C. C. 369, in which 
he said that public offi:ce '' i:6.volves the idea of tenure, duration, fees, 
the emoluments and powers, as well as that of duty, and it implies an 
authority to exercise some portion of the sovereign power of the 
State, either in making, administering or executing the laws.'' 

In that opinion Attorney General. Carson cites the case of Olmstead 
v. The Mayor of N ew York, 42 N. Y. Superior Ct. Reps. 481, stating 
(page 230) : 

"• • • An employe is one who receives no certificate 
of appointment, takes no oath of office, has no term or 
tenure of office, discharges no duties and exercises no 
powers depending directly on the authority of law, but 
simply performs such duties as are required of him by 
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the persons employing him, and whose responsibility is 
limited to them, and this, too, although the person so em
ploying him is a public officer, and his employment is in 
and about a public work or business. '' 

In his opinion rendered on May 3, 1926, to Governor Pinchot, re
ported in 7 D. & C. 587, First Deputy Attorney General Campbell 
said: 

"It is also to be noted that the definitions of the term 
·office' involve the clothing of the incumbent with some 
part of the sovereignty and that the duties thereof shall 
be of a continuous character. [Citing cases] 

''The term •office' .and •appointment' as used in Article 
XII, Section 2 of the Constitution, are synonymous. An 
'office' is an appointment with a commission; an 'ap
pointment' is an office without one. The distinction is 
immaterial. Com. ex. rel. v. Binns, 17 S. & R. 219, 243." 

It is our opinion that broadly speaking only the heads of the depart
ments and their deputies "hold office under this Commonwealth" in 
the departments named in the act and that clerks, stenographers and 
per diem employes do not hold office. Between these categories there 
may be assistants or special appointees of the department · heads who. 
npon application of the tests above cited, would be found to be hold
ing office. Determination of their status can be made only upon con
sideration of the circumstances of each case. 

However, so far as the employes of the Department of Banking are 
concerned there is a definite and complete prohibition upon their senr, 
ing as directors or trustees of an incorporated banking institution of 
the Commonwealth. 

Section 301 of the Department of Banking Code, approved "'fay 
15, 1933, P. L. 565, provides, inter alia, as follows: 

"Neither the Secretary, nor any deputy examiner, 
clerk, or other employe of the Department, shall be an 
officer, director, trustee, manager, employe, or share
holder of, or directly or indirectly have any pecuniary 
interel'jt in, any institution; nor shall he, after becoming 
Secretary, or a deputy, examiner, clerk, or other employe 
of the Department, directly or indirectly Teceive from 
any institution, or from any officer, director, or employe 
thereof, any sum of money or other property, whether as 
a gift, credit, loan, or otherwise. * ~~ * '' 

II 

A prothonota•ry of a common pleas court receives from litigants and 
their representatives various fees, costs, taxes, etc. in connection with 
litigation and also receives money for deposit in court pending de
termination of the rights of parties making claim to such money. 



OPINIONS OF '.L'HE A'l"l'ORNEY GENERAL 181 

~'ection 611 of The Fisl'al Code, approved April 9, 1929, P . Ii. 343, 
requires the prothonotaries of the several courts of common pleas to 
make retuTn to the Department of Revenue and to pay through it to 
the State Treasurer the taxes on the several writs, entries, and tran
scripts prescribed by law. Such moneys are obviously public moneys 
of the Commonwealth. 

While we do not believe that the Legislature intended to disqualify 
from acting as bank directors all those who collect funds later paid 
over to the State, the language of Section 502-F (3) of the Banking 
Code is so clear that we must interP'ret it as accomplishing that result 
in the case of a prothonotary. 

A prothonotary is authorized to receive and account for some part 
of the "public moneys of the Commonwealth." Were such officer not 
considered as being included in the prohibition it could be interpreted 
to apply only to those officers of the Commonwealth receiving, deposit
ing and safeguarding its funds as are referred to in subparagraph 
F (2) of the same section. 

S UMMARY 

Therefore, you are advised that a prothonotary of any court of com
mon pleas, the heads of the Treasury Department, Auditor General's 
Department or the Department of Revenue, and any deputy thereof. 
and the head and all deputies, clerks and other employes of the De
partment of Banking are not eligible to serve as directors or trustees 
of any incorporated institution under your supervision. Such pro
hibition or disqualification is not imposed by the Banking Code on 
any employes of the Treasury Department, the Auditor General's De
partment or the Department of Revenue, such as clerks and stenog
raphers, who act entirely under the orders of the department heads or 
their deputies, and who do not exercise any discretionary power or 
perform any service other than for those who appoint them. Between 
these categories there may be assistants or special appointees, whose 
eligibility to serve as directors or trustees of an incorporated institu
tion under your supervision can-be determined only upon consideration 
of the circumstances of each case. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Depiity Attorney General. 
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OPINION NO. 134 

Corporations-Organization-Articles of incorporation-Statement. of purposes-
Degree of precision requilred--Business Corporation Law of 1933, P. L. 364-
Determination of applicability. 

Articles of incorporntion must, under section 204 of the Business Corporation 
Law of 1933, contain a precise and accurate statement of the purpose or purposes 
for which the corporntion is to be organized, in such- language as will permit the 
Secretary of the Commonwealth lo determine the nature of the proposed business 
operations and to conclude whether the corporation is among the classes excepted 
from the provisions of the act, or among the classes which must obtain the approval 
or eonsent of some agency of the State beforn creation as a body corporate and a 
license or certificate before it may lawfully transact the business or businesses in 
which it proposes to engage. 

Department of Justice, 

Harrisburg, Pa., May 31, 1934. 

Honorable Richard J. Beamish, Secretary of thei Commonwealth, Har
risburg, Pennsylvania. 

Sir: We have your request to be advised whether you may law
fully file articles of incorporation which by their terms are so in
clusive and all-embracing as to propose that they can include the 
sale of alcoholic beverages, the transaction of an insurance business, 
the maintenance of an educational institution and other activities 
which, under the application of special laws, would be subject to the 
supervision or approval of various departments or agencies of this 
Commonwealth. 

The Business Corporation Law authorizes the formation of a busi
ness corporation under the provisions of that act for any lawful pur
pose or purposes : Section 201. It also provides that if the articles 
of incorporation conform to law the Department of State shall endorse 
its approval thereon and •:; ~) f' shall file the articles and issue a cer
tificate of incorporation. The articles of incorporation when approved 
and filed by the Department of State, shall constitute the charter 
of the corporation: Section 206. 

The Business Corporation Law of 1933 does not relate to, does not 
affect, and does not apply to: 

(1) Co-operative associations, whether for profit or 
not for profit. 

(2) Any corporation which may be organized under 
the Nonprofit Corporation Law, or which, if not existing 
would be required to incorporate under that act. ' 

(3) Any corporation which, by the laws of this Com
monwealth, is subject to the supervision of the Depart
ment of Banking, the Insurance Department, The Pub-
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lie Service Commission, or the Water and Power Re
sources Board : Section 4. 

188 

Section 206-B also provides if the articles are intended to create 
a business corporation for the transaction of any business in which 
a corporation may not engage without the approval of or a license 
from any department, board or commission of the Commonwealth, the 
Department of State shall refer the articles to such department, board 
or eommission and shall not file the articles or issue a certificate of 
incorporation until the approval or consent of such department, board 
or commission shall have been endorsed on the articles. 

For the purpose of the administration of the Business Corporation 
Law, bodies corporate may be classified in three, classes: 

1. Associations and corporations to which the act does 
not apply. 

2. Corporations which may be created under the pro
visions of the act subject to the approval or consent of an 
appropriate State agency. 

3. Corporations which may' be created under the pro
visions of the act for any lawful purpose or purposes. 

It thus appears that corporations may not be created under the 
Business Corporation Law for corporate action in certain fields defined 
by Section 4 of the act; that they may be created for any lawful 
purpose or purposes in certain fields defined by Section 206-B of the 
act subject to the approval or consent of an appropriate State agency; 
and that subject to the clrusses excepted by Section 4 of the act and 
proviso noted, corporations may be created for any lawful purpose 
or purposes. 

It is obvious from this analysis that the Department of State must 
be advised of the nature of the business which the proposed cor
poration undertakes to transact before the department can determine 
whether it must refer the articles to some other State agency, or 
whether it may file the articles and issue the certificate as it is re
quired to do by Section 206 of the act, or refuse to file the artieles 
for the reason that the proposed corporation is within one of the 
classes to which the act does not apply. 

In aid of the department in the diseharge. of its duty, Section 204 
of the act requir€S the articles to contain ''A precise and accurate 
statement of the purpose or purposes for which the corporation is 
organized and that it is organized under the provisions of [this] the 
act." 

"Precise" has been defined to mean : "Accurately expressed, definite, 
exact.'' 

''Accurate'' has been defined to mean : '' Careful, precise, in exact 
c-onformity with a standard or with truth.'~ 
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The fact that the act excepts certain classes of corporations from 
its provisions, and provisionally includes other classes as well as the 
provision that the purpose or purposes shall be precisely and accur
ately stated, excludes any interpretation which would permit the 
purpose to be deduced from a general statement that the incorporators 
seek to create a corporation under the Business Corporation Law or 
that the corporation iR to be created for the purpose of transacting 
any lawful business. A business may be lawful but not within the 
field to which business corporations are limited. Again, a business 
may be lawful in the sense that it is not prohibited and not against 
public policy but a corporation may undertake to engage in it only 
if it be licensed to transact such business. 

Therefore, we advise you that articles of incorporation which are 
offered for filing under the Business Corporation Law may be filed 
only when the purpose Ol' purposes are precisely and accurately stated 
in such language as will permit you to determine the nature of 
the business operation or operations in which the corporation under
takes to engage and by such determination to conclude whether the 
proposed corporation is among the classes excepted from the provi
sions of the act or among the classes which must obtain the approval 
or consent of some agency of the State before it may be created a 
body corporate, and a license 'Dr certificate before it may lawfully 
transact the business or businesses in which it proposes to engage. 

Yours very truly, 

DEP AR'l'MENT OF JUSTICE, 

S. M. R. 0 'HARA, 

Deputy Attorney General. 

OPINION NO. 135 

Counties-Aitdit of comm·issioners' accounts-Taxpayers' appeal-General County 
Law of 1929, sec. 1035-Inspection of records-Eight to mandamus-Venue of 
proceeding. 

1. Taxl?ayers appealing fro.m the report of auditors, on behalf of a county, 
under. s.ech?n J 035. of The Gene1:a1 County Law of 1929, are for the purposes of 
that htil?"at10n official .rel?resentabves of the county, and as such they have a right 
to examrne the comm1ss10ners' records which form the basis of the controversy 
even though it wouM he i11eumbent npon the latter to produee those records at trial~ 

~ . . 'While 11 111:n11l:1111us prnceccling to enmpcl the inspection of county officers' 
,. .. ,·o.1:dH would. ordinaril;i: be instituter] in Dauphin County, the Department of 
.Tu:stico may duect that it ht:1 brought in another county if it is supplementary to 
l1t1gatiou already pending there. 



OPINIONS OF THE A'l'TORNEY GENERAL 185 

Department of Justice, 

Harrisburg, Pa., June 7, 1934. 

Jn Re Petition of Fred Behrens for Writ of Mandamus Against the 
Commissioners of Monroe County 

Fred Behrens has presented to the Attorney General his petition 
praying that a proceeding in mandamus be instituted to require 
George Woolbaugh, Peter C. Van Buskirk and Harry F. Mackes, the 
County Commissioners of Monroe County to permit the petitioner to 
inspect records, accounts, minute-books and other documents in the 
office of the r espondents. 

Behrens is one of ten or more taxpayers of Monroe County, who 
in behalf of the county, have appealed to the Court of Common Pleas 
of that county from the report of the county auditors for the year 
1932, in accordance with the provisions of Section 1035 of the County 
Code of May 2, 1929, P . L. 1278. 

Before presenting· this petition to the Attorney General the peti
tioner had applied to the Court of Common Pleas of Monroe County 
for an order on the county commissioners to permit examination of 
1he rec;ords. That application was made in the appeal proceeding. 
The court, by Judge Samuel E. Shull, refused the application. The 
grounds on which the refusal were based were first, that in the ab
sence of specific leg:slative authority, the records of the county com
missioners' office were not open to examination by the public and that 
the petitioner had not shown any special interest in the records; and 
secondly, the court suggested that the proper procedure to obtain 
the relief there soug·ht would be by petition for mandamus. However, 
it does not appear that the portion of the County Code hereinafter 
quoted was called to the court's attention. 

Thereupon the present petition was filed. 
The petition alleges the pendency of the appeal from the audit, 

_possession by the respondents of records of the county upon which 
the audit was based and which are involved in the appeal. It further 
avers the refusal of respondents to permit the petitioner to examine 
the records. 

An answer was filed in which the respondents admitted most of 
the allegations of the petition but alleged that the petitioner had 
been given access to the books for an extended period and that there 
was no need for further examination. 

A hearing was held in the office of the Attorney General at which 
the petitioner was pre~nt in person and with counsel, as likewise 
were the respondents and their attorneys. 

From the testimony produced at the hearing it was clear that the 
petitioner did examine the records in the office of the commissioners; 
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but that occurred before publication of the audit from which this 
appeal was taken, and petitioner then looked only at books other 
than those demanded here. 

Both parties have cited to us cases which they consider support 
their respective positions. Petitioner relies primarily on two unre
ported cases in Luzerne County in which the court of common pleas 
made orders for the examination of records similar to the order 
sought by the petitioner in the Court of Common Pleas of Monroe 
County above referred to. The respondents have pointed to a num
ber of cases which refused permission to examine certain public records 
and which stated generally that in the absence of' statutory authority, 
the public does not have a right to examine every public record, and 
that only persons having a direct interest therein may do so. 

We have no inclination to dispute the authority of the principles 
laid down by respondent's cases. But do not persons who have 
appealed from a county audit have an interest in the county records 
which is distinct from that of an ordinary member of the general 
public? We cannot escape a conviction that the question is suffi
riently important to warrant the institution of a mandamus pro
ceeding in which the matter can be tested and in which the decision 
of an appellate court may be obtained. 

Section 1035 of the County Code of May 2, 1929, P. L. 1278, under 
which the appeal from the audit was taken, contains the following 
language: 

"Appeals in B ehalf of County by Taxpayers.-Any 
ten or more taxpayers of the county may, 1·n behalf of 
such county, appeal from the report of its county au
ditors or controller to the court of common pleas, or 
prosecute any suit or action in beha]f of said county, 
or defend such county in any suit, process or action now 
pending, or that may be brought against such county, by 
appeals from county auditors' or controllers ' reports or 
otherwise. * * *" (Italics ours) 

It is clear from the statutory language just quoted that persons in 
the position of this petitioner are not acting as intermeddlers; they 
are not seeking· to examine these books simply as members of the 
general public. In a sense they have a special interest in these rec
c:rds because they are involved in litigation which involves the records. 
But more important still is the fact that above any individual interest 
which these persons ma:· have as litigants, they are, by virtue of 
express statutory provision, the representatives of the county itself. 
For the purposes of this litigation they are official representatives of 
the county, and the county commissioners are individuals defending 
their officfal conduct. It would be a strange situation indeed if per
sons who, under express authority of the Legislature, have become the 
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representatives of the county to protect the county from alleged wrong
doing, and who have been required to give bond for their good faith 
and success, should be denied access to the records of the county 
''hich form the basis of the controversy, and if those records may 
be kept closed in the possession of the persons whose administration 
is to be examined in the litigation . 

It seems to us that the intention of the Legislature can be carried 
out and its purposes accomplished in an orderly manner only if per
sons who have been willing to assume the responsibility of the appeals 
in behalf of the county are given every proper assistance to examine 
the records in question, not only by themselves but with such expert 
assistance as they may deem necessary, of course under reasonable 
restrictions and safeguards. 

It was suggested by Judge Shull that there was no need for such 
an examination of the records because at the trial the burden of 
proof will be on the county commissioners, and it will be incumbent 
on them to bring into court all pertinent records where the appel
lants may examine them. 

A similar suggestion was before the Supreme Court recently in 
Alleghewy C,0i1.nty Election, 314 Pa. 183 (1934), a case which involved 
the examination of records of a prothonotary 's office which were 
involved in an election contest. The court said (p. 188) : 

'' * * '~ In Election Contests, 65 Pa. 20, 31, we said: 
'The object of the law is to give to the people a remedy. 
It is their appeal from the election boar.cl to the court 
from an undue election or a false return. The law is 
therefore remedial, and to be construed to advance the 
remedy f.• '~ * it is not to be supposed the legislature, 
representing the people, intended to subject the remedy 
to unreasonable or impossible conditions.' So, too, in 
Moock v. Conrad, 155 Pa. 586, 597, it is stated that 'A 
contested election is the proceeding devised by the people 
and establ ished by law for the exposure and correction 
of either fraud or mistake on the part of the election 
officers, in making up and certifying the results of an 
election. The laws regulating the proceedings should be 
liberally construed and administered, in aid of the right 
of suffrage and the purity of popular elections.' 

"Finally, the fact that we have preferred to answer 
this appeal by quotations from the relevant statutes, must 
not be misconstrued into the belief that wr would reach 
a different conclusion if those statutes did not exist. 
Admittedly, the records desired are in the custody of 
the prothonotary of the court of common pleas and that 
tribunal is not required to withhold from interested 
parties the right of seeing them until its officer is sub
poenaed to produce them on the trial of the contested 
election case. TheJ. only result of this would be to cause 
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1111ncr1:ssa.ry delay 1:n that !rial, l11:11cfit£ng nOj 01w, espcr
ially in times like these, u:hcn delay ·i1i judicia,l pi·oceed
ings shoiild be the la.st thing fav•ored by other already 
01·erb11rdened courts." (Italics ours) 

The petition presented to the Attorney General requested that the 
proceeding in mandamus be instituted in the Court of Common Pleas 
of Dauph;n County. In an ordinary case that request would be 
granted. However, since the present case involves, and in a sense 
is supplementary to litigation already pending in the Court of Com
mon Pleas of :'.\fonroe County, we feel that that court is the proper 
forum for the institution of the proceeding· here sought. It is true 
that that court has already dismissed a rule to accomplish the same 
result which the mandamus proceeding will seek, but, as we have 
pointed out, Judge Shull himself indicated that the prnper method 
to ra;se the question was by mandamus. Presentation of the petition 
in the Court of Common Pleas of l\Ionroe County will set in motion an 
orderly procedure for having the matter determined in such a way 
that the matter may be carried to the Supreme Court for final 
decision. Such an appeal was not possible from the prior ruling of 
the Conrt of Common Pleas of Monroe County since that was but 
an interlocutory order. 

Counsel for the petitioner may submit form of petition for the 
signature of the Attorney General. 

HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 136 

Credit unions-Organization~N otice of application-Publication in legal news· 
paper-Act of May 3, 1909-Aot of May 26, 1933-Repeal of earlier act-In
consistency-General repealing clause. 

1. Under the Act of May 3, 1909, P. L . 424, as last amended by the Act of April 
9, l!'.131, P. L. 20, notice of intention to apply for a charter for a credit union 
must be advertised in the legal newspaper of the proper county as well as in one 
newspaper of general circulation, as required by the Act of May 26, 1933, P. L. 
1076. 

~- A statutory provision requiring advertisement in one newspaper of general 
circulation is not inconsistent with an ea1·Jier act providing that, whenever a statute 
requires publication of an advertisement in a newspaper of general circulatioi1, it 
shall also be published in the proper legal newspaper, and a general repealing 
clause in the latter act does not therefore repeal the eai:Jier one. 
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Department of Justice, 

Harrisburg, Pa., June 7, 1934. 

Honorable Richard J. Beamish, Secretary of the Commonwealth, Har
risburg, Pennsylvania. 

Sir: We have your request to be advised whether notice of the 
intention to apply for a charter for a credit union, to be created under 
the provisions of the A.ct of May 26, 1933, P . L . 1076, must be adver
tised in the legal newspaper of the proper county, issued at least week
ly, in addition to publication in one newspaper of general circulation 
printed in the county where the principal place of business is situ
ated. 

'rhe A.ct of May 26, 1933, P. L. 1076, providing for the incorpora
tion of cooperative savings and credit associations, also known as 
credit unions, requires, in Section 2B, that notice of intention to apply 
for any such charter be published in one newspaper of general circu
lation printed in the county where the principal place of business is 
situated. By Section 24 of that act, all laws and parts of laws incon
sistent therewith, are repealed. 

The A.ct of May 3, 1909, P. L. 424, as amended, provides that in all 
counties of the first, second, third, fourth and fifth classes, every notice 
or advertisement required by law · or rules of court to be published in 
one or more newspapers of general circulation, unless dispensed with 
by special order of court, shall thereafter also be published in the legal 
newspaper, issued at least weekly, in these counties, designated by 
rules--of court for the publication of court or other legal notices if such 
legaJ newspaper exists. This act was last amended by the A.ct of April 
9, 1931, P. L. 20. 

Clearly, unless the Act of 1909, as amended, has been repealed by 
the provisions of the A.ct of 1933 relating to publication and by the 
general repealing clause therein, the notice of intention required by 
the A.ct of 1933 must also be published in the legal journal of the 
proper county. In our opinion, the provision of the A.ct of 1933 re
lating to publication is not inconsistent with the provisions of the 
A.ct of 1909 and the provisions of the latter act have not been repealed 
by the general repealing clause of the A.ct of 1933. 

We find support for our position in Kulp v_ Luzerne County, 20 Pa. 
Super. 7 (1902). The question presented in that case was whether 
the A.ct of February 12, 1863, P. L. 28, providing for additional pub
lication in the legal journal of the county, was repealed by the A.ct 
of .. Jnly ,30, 1897, f. L. 464, r~latin,g to the publication of lists of ap
plicants for liquor license. The court, in an opinion by Beaver J., 
said, at page 12 : 
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"It is argued by the appellant that, under the provi
sions Telating to publication and repeal as above quoted, 
the act of 1863, supra, is, by the general repealing clause 
and by necessary implication, r epealed. 'Ne do not so re
gard it. The act of 1897 is not necessarily inconsistent 
with the act of 1863. 'fhe provision in tlw latter is for 
notice of publication in addition to the publications then 
required by existing laws and can be construed to be iu 
addition to the irnblication which might thereafter be 
rrequired by leg·al enactment,_ and this we take it is the 
correct legal construction, in the absence of a clause speci
fically repealing the act of 1863. It was so held in Kulp 
v. Luzerne County, 7 Kulp, 312, so far as the act of 1887 
was concerned. The act of 1897, although containing a 
general repealing clause as to laws inconsistent therewith, 
does not in legal effect repeal the act of 1863 any more 
than did the act of 1887. We think the two acts can 
stand together, without inconsistency or repugnance and 
should be so construed.'' 

Therefore, you are advised that notice of intention to apply for a 
charter for a cooperative savings· and credit association, or "credit 
union,'' must be published in the legal journal· of the proper county 
as required by the Act of 1909, P. L . 424, as last amended by the Act 
of April 9, 1931, P . L. 20, in addition to publication in a newspaper 
of general circulation as required by the Act of May 26, 1933, P . L. 
1076. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 
S . . M. R. 0 'HARA, 

Deputy Attorney Genera.l. 

OPINION NO. 137 

Trusts and tnistees-Corporate fiduoiary-Statutory restrictions on investments
W aiver by instrument (}reating trnst-Validity-Investment of fwnds--Purchase 
of securities from eomm.eroial department-Banking Code of 1933, S ec. 1111. 

While the creator of a trust may authorize hi s tl"Ustee to invest in securities 
other than those designated by t he Fiduciaries Act of 1917 as legal investments 
for trust funds, he may not authorize a corporate fiduciary operating under the 
supervision of the Department of Banking to purchase securities from its com
mercial department fo1· trust investments, in violation of Section 1111 of the Bank
ing Code of 1933, nor may he waive the application of any other provision of µie 
law relating to the ·powers and functions of the corporate fiduciary or i·egulating 
its execution of the trust. 
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Department o_f Justice, 

Harrisburg, Pa., June 8, 1934. 

Honorable William D. Gordon, S'ecretary of Banking, Hani_sburg, 
Pennsylvania. 

Sir : In your letter of March 7 you advise that an institution under 
your supervision acting as trustee under a life insurance trust agree
ment, has since July 3, 1933; invested assets of the trust in mortgages 
which were formerly the property of the commercial department and 
were not earmarked for trust investment. You ask to be advised 
whether this is a violation of Section 1111 of the Banking Code, ap
proved May 15, 1933, P. L. 624, and effecth·e July 3, 1933. 

Section 1111 provides as follows : 

''A bank and trust company shall not, directly or in
directly, purchase with funds held by it as fiduciary, or 
exchange for any real or personal property held by it as 
fiduciary, any asset of its commercial department, but 
this prohibition shall not apply in the case of bonds or 
other interest-bearing obligations of the United States, 
of this Commonwealth, or of any county, city, borough, 
township, school district, or poor district of thjs Com
monwealth, nor in the case of assets of its commercial 
department earmarked for future trust investment at the 
time of acquisition by the commercial department, and 
purchased or exchanged, within one year after acquisi
tion, with funds or for property held by it as fiduciary. 
A report shall be made monthly to the board of directors 
and to the :Qepartment of all transactions, including ear
marked acquisitions, within the exception to the forego
ing prohibition. '' 

It appears that the third article of the life msurance trust agree
ment provides, in part, as follows: 

''II. In making or disposing of any investments, the 
Trustee may purchase the same from, or sell the same to, 

Company of , as freely 
as it might or could deal with an independent third party 
and without any greater responsibility, all rules or pro
visions of law to the contrary being hereby expressly 
waived.'' 

The question to be determined is whether or not the creator of a 
trust may authorize a State institution acting as fiduciary to do what 
the, Banking Code prohibits it from doing. 

There are several sections of the Banking Code making provision 
for the investment of trust funds by a bank and trust company or a 
trust company. Section 1108 provides for the segregation and desig-
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nation of suc!i funds, the deposit of uninvested funds and the pledg
ing of securities of certain limited character to safeguard such funds 
when deposited in the company's commercial department. 

Section 1109 authorizes the creation and operation by a trust com
pany or a bank and trust company of mortgage or security pools for 
the investment of fiduciary funds. It imposes certain regulations 
upon the institution acting as :fiduciary in operating the pool. 

Section 1110 prohibits a bank and trust company or a trust com
pany from lending funds held by it as fiduciary to its _officers, dirrec
tors, or employes and provides that any director, officer or employe 
granting or accepting such loan with knowledge that it was granted 
in violation of the section shall be guilty of a misdemeanor. 

In our opinion, these sections and Section 1111 are mandatory upon 
institutions under your supervision which function as fiduciaries. 
They apply to incorporated institutions which are governed by the 
provisions of the Banking Code and which function subject to your 
supervision, as provided by that Code and the Department of Bank
ing Code, approved May 15, 1933, P. L. 565. 

These provisions of the law do not affect the right of an individual 
acting as a trustee, executor, or in any other fiduciary capacity. Lim
itations upon individuals as fiduciaTies with respect to the investment 
of funds held by them in such capacity are prescribed by Section 41 
(a) 1 of the Fiduciaries Act, approved June 7, 1917, P. L. 447, as 
last amended by the Act of April 26, 1929, P . L . 817, providing, inter 
alia, as follows: 

"When a fiduciary shall have in his hands any moneys, 
the principal or capital whereof is to remain for a time 
in his possession or under his control, and the interest, 
profits, or income whereof are to be paid away or to ac
cumulate, or when the income of real estate shall be more 
than sufficient for the purpose of the trust, sueh fiduci
ary may invest sueh moneys in the stock or public debt 
of the United States; or in the public debt of this Com
monwealth; . or in bonds or certificates of debt consti
tuting the direct and general obligation of any of the 
counties, cities, boroughs, townships, school districts or 
poor districts of this Commonwealth ; or in first mort
gages on real estate in this Commonwealth, securing 
bonds or other obligations not exceeding in amount two
thirds of the fair value of ·such real estate ; or in ground 
rents in this Commonwealth; or in bonds, payable not 
more than twenty years after date, of one or more in
dividuals, secured by a deed or deeds of unencumbered 
real estate in this Common~ealth conveyed to a corpora
tion organized under the laws of this Commonwealth and 
authorized to act as trustee, in trust for the benefit of all 
such bondholders, but the total amount of any such bond 
issue shall not exceed two-thirds of the fair Yalue of thP 
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real estate securing it, and the trustee shall not be ex• 
empted, by contract or otherwise, from responsibility for 
performing the ordniary duties of trustees; or in trust 
certificates, issued by a trust company organized under 
the laws o~ this Commonwealth, certifying that the 
holders thereof are respectively the owners of undivided 
interests in deposits, with such trust company, of securi
ties in which trust funds may be invested under the pre
ceding provisions of this clause: Provided, That nothing 
herein contained shall authorize any fiduciary to make 
any investment contrary to the directions contained in 
the will of the decedent in regard to the investment of 
such moneys.'' 

193 

It will be noted that the proviso quoted applies to a corporate, as 
well as an individual, fiduciary. It is restrictive. It does not extend 
the powers of a fiduciary. It limits a fiduciary to the trust instrument 
where such instrument is less liberal than the act. It does not en
large the power of a corporate fiduciary and permit it to evade the 
restrictions imposed by the provisions of the Banking Code to which 
we have referred. 

Section 1103 of the Banking Code, stating the power of a bank and 
trust company or a trust company to act as fiduciary, provides, inter 
alia, as follows: 

''Any agreement of such bank and trust company or 
such trust company as fiduciary shall be in the manner 
provided by law for the agreement of such fiduciaries, 
and any acts. performed by the bank and trust company 
or the trust company as such fiduciary shall be in ac
cordance with any provisions of law which govern such 
relationships. Except as specifically otherwise provided 
in this act, or by the instrument creating the fiduciary 
relationship, or by any other agreement by the parties, 
such bank and trust company or such tTust company 
shall have the same powers and shall be subject to the 
same duties as are granted to, or imposed upon, any such 
fiduciaries by the laws of this Commonwealth.'' 

The clause, ''Except as specifically otheTwise provided in this act,'' 
evidences the legislative intent that the provisions of Section 1111 
shall operate as a limitation on the general power granted. 

As stated in its title, the Banking Code relates to the business of 
banking and to the exercise of fiduciary powers by corporations. It 
defines the rights, powers, duties, liabilities and immunities of such 
corporations with or without fiduciary powers and of the officers, direc
tOTs, trustees, shareholders, attorneys, l;lnd other employes of all such 
corporations. 

111 our opinion, it is entirely proper and legal for a testator ~r 
trustor creating a living trust to make provision in the indenture creat-
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ing the trust for the investment of its assets in securities other than 
those designated by the Fiduciaries Act as legal investments for trust 
funds. It is an entirely different matter, however , for the creator of 
a trust to override, intentionally or otherwise, any provisions of the 
laws of the Commonwealth which specifically bear upon the corporate 
powers and functions of a corporation created under the laws of the 
Commonwealth. If it were legal for a testator or settlor to do this, it 
could result in the gradual weakening of the law regulating the activi
ties of corporate fiduciaries. It would permit a corporate fiduciary, 
with the consent and perhaps through the connivance of individuals 
dealing with it, to render entirely inoperative the intent of the Legisla
ture to restrict the scope of action of a corporate fiduciary. It would 
permit it to fall into the same unfortunate practices as caused disaster 
to many trust estates during the period when corporate fiducia..ries 
were given a free rein which the Legislature of 1933 in no unmistak
able terms sought to check. 

Therefore, in our opinion, no institution under your supervision act
ing in a fiduciary capacity may execute a trust in such manner as to 
violate the provisions of Section 1111 of the Banking Code. In the 
situation concerning which you inquire, the action of the trust com
pany in investing assets of a life insurance trust in securitie·s owned 
by its commercial department and not earmarked for trust invest
ment at the time of their acquisition is illegal and violates S'ection 1111 
of the Banking Code. 

Very truly Y?Urs, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

Depitty Att01·ney General. 

OPINION NO. 138 

Alcoholic beverages-Liquor Control Boai·d-Employes---Change of position
Necessity for examination-Supervisory positiona-E1i0roachiment on established 
classifications-Employment of craft smen-Occasional or regular services-New 
classes of employ111ent-Relotion to existing classes--Salaries-Control by 
Executive Board 1·egulations. 

1. Under section 302 of the Liquor Control Act of 1933, the Liquor Control 
Board may not shift an employe :from one position to another, whether of the 
same or a different nature, for which there is a separate classification and eligi· 
bility list, without requiring the employe to qualify for the new position by com
petitive examination. 

~- The Liquor 'Control Boa rd may assign to an employe the duty of super
vising others who are doing· work of t ho sume type, without crenting a separate 
classification and holding. oxiimiuntions for the supervisory position, but it may not 
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assign to imch a supervisor d~ties properly within th& scope of another established 
classification of employment. · 

3. The Liquor Control Board may employ carpenters or other craftsmen for 
occasional services without holding examinations and preparing eligibility lists, 
but may not employ such craftsmen as regular employes. 

4. Where there is an immediate need for employes to do work not definitely 
included in any classification for which examinations were given, the Liquor 
Control Board may employ persons who have been examined for positions closely 
approximating those which it is desired to fill, but if the new work, is of a distinct 
class the method of competitive examinations provided by the act should be followed. 

5. Under section 6 of the Liquor Control Act of 1933 and section 709 of The 
Administrative Code of 1929, all questions of classification of employes of the 
Liquor Control Board for sala1·y pmposes and all questions of change of salary 
must be governed by the regula tions of the Executive Board. 

Department of Justice, 

Harrisburg, Pa., June 12, 1934. 

Honorable Robert S. Gawthrop, Chairman, Pennsylvania Liquor Con
trol Board, Harrisburg, Pennsylvania. 

Sir: You have submitted for -0ur ·opinion a number of matters 
concerning employment, promotion, and compensation of employes of 
the Liquor Control Board. We can best c-0nsider them by summariz
ing them in a series of definite questions, and answering them in order. 

1. May the Liquor Control Board promote an employe 
from one position to another without requiring him to 
take a new competitive examination? 

The Liquor Control Act of November 29, 1933, P. L. 15, Sec. 302, 
expressly provides that all employes shall be appointed after com
petitive examinations, and the person receiving the highest grade 
must be appointed first, and so on. 

We are informed that when the Department of Public Instruction 
held the examinations from which present eligibility lists resulted, 
different tests were given to applicants for va:i-ious types of positions. 
Even where the same examination covered several positions, each 
applicant was bound to elect which one he would compete for, and 
he was not allowed to apply or compete for more than one position. 
As a result, separate eligibility lists were compiled for each classi
fication of positions. 

(a) Where the Types of Employment are F11,ndamentally Different 

There would seem to be little difficulty in this problem where the 
question arises as to promotion between fundamentally different 
classes of employment, as for example, truck drivers and store man
agers. Obviously one who has, by examination, qualified as a truck 
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driver, could not be regarded as having qualified also for . a position 
of store manager, or vice versa. Therefore, we say without hesita
tion that you. may not shift an employe from one class of employ
ment to a totally and fundamentally different class without requir
ing him to qualify in competitive examinations for the second position. 

(b} Where the Types of Employment are Not Fundamentally 
Different 

The answer is less obvious where the types of employment are not 
substantially different. We shall use as an example the positions of 
store manag·er and assistant manager. '£he same principles will apply 
to other employments which are closely allied in the nature of the 
duties required. 

We understand that applicants for store managerships and appli
cants for assistant managerships took the same examination. How
ever, in other cases separate examinations were given for more or . 
less closely related positions. Where the same examination was given, 
it is obvious that, except for prerequisites as to prior experience, the 
applicant who passed the examination was in fact qualified for either 
position. Where different examinations were given for similar posi
tions, the test for one might in fact have been an adequate test of 
the applicant's fitness for either job. 

However, we are faced with the fact that you have two eligibility 
lists applicable to these positions, one consisting of persons who have 
qualified to be managers, and the other of those who have qualified 
as assistants. The law requires you to fill vacancies from the top of 
the eligibility lists. If you should promote an assistant manager to 
a managership, you would be filling a vacancy without compliance 
with that requirement. A man who has qualified as manager and 
who was bound to elect for which position he would try, would thus 
be prevented from obtaining a position; and instead, if any new ap
pointment were made, the beneficiary would be the man at the head 
of the list of eligibles for assistant managerships. In our opinion, 
such a result would be both unfair and illegal. 

Therefore, we advise you that you may not promote an assistant 
manager to a position as manager of a store, under the present classi
fication of positions and eligibility lists. Or, to state the proposition 
in general terms, you may not promote an employe from one position 
to another position for which .there is a separate classification and 
eligibility list, without requiring the employe to compete for the 
position in the regular way. 

We suggest that from a legal standpoint the difficulty which this 
situation creates might be obviated by your board or the Department 
of Public Instruction when new examinations are given. There would 
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se.em to be no legal reason which would require separate examinations 
an,d separate eligibility lists for positions of different grades but 
involving similar duties. A single examination for managers and 
assistant managers, or perhaps for all store employes could legally 
be given, and a single eligibility list compiled. Or you could include 
in the qualifications for managers a requirement of previous experience 
as assistant managers. 

Thus all applicants for managerships and assistant managerships 
might be put in a single class, and ' there could be no legal objection 
to moving an employe up within the class and then filling his vaca:ncy 
from the top of the eligibility list for the .general class. 

2. May the Liquor Control Board assign supervisory 
duties to employes without further examination 1 

Y,ou state that it has become necessary to have persons to supervise 
certain of the clerical and office activities of the board. No classi
fication for such! position was included in the December examinations. 

We see no objection to your assigning to an office employe, for 
example, the duty of supervising others who are doing work of the 
same class, without creating a separate classification, and holding 
special examinations for it. That would. not be the creation of a dis
tinct type of position. Of course, you should be careful in doing this, 
not to assign to such a supervisor the duties which would properly 
fall within the duties of another established classification of employ
ment. 

3. May the board place clerk<> in charge of stores? 

What we have already said pr·obably furnishes the answer to this 
question. In our opinion, since you have designated managers, as
sistant managers and store clerks in different classes and have set 
up separate eligibility lists for them, you may not make clerks into 
assistant managers or 1nanagers. Section 303 of the Liquor Control 
Act expressly requires that each store be in charge of a manager. A 
clerk cannot fill that position; consequently he may not be put in 
charge of a: store. If, hereafter, you should group all store employes 
together for purposes of examination and eligibility lists, one who had 
qualified in the general class could act as clerk or be made a store 
manager. 

4. May the board employ carpenters or other crafts
men without examination 1 

If your inquiry concerns regular employment of such persons, our 
answer must be "No." If you need such regular employes, com
petitive examinations must be held as in the case of all other em
ployes. On the other hand, if your needs for such services are only 
occasional, we are satisfied that you may, without holding examina-
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tions, employ a carpenter, or other craftsman to do a specific job. 
Such a one would not be a regular .employe, but rather an independent 
contractor. 

5. J\fay persons who have qualified for a particular 
class of employment be employed to do work of a different 
type? 

You tell ns that there have been occasions when you had immediate 
need for employes to do work not definitely included in any classi
fication for which examinations were given. Your inquiry is whether 
in such cases you may employ persons who had been examined for 
positions closely approximating the positions which you desire to :fill. 
There can be no objection to this as. long as there is some reasonable 
relation between the work for which the JJerson was examined and 
that for which he is employed. However, if the new work is a dis
tinct class of work, you ought t;o call for examinations. 

6. Are matters of compensation of employes subject 
to the regulations of the Executive Board ~ 

Yes. Section 6 of the Act of November 29, 1933, P. L. 1:3, ex
pressly provides that the Liquor Control Board shall be subject to The 
Administrative Code except where otherwise expressly provided by 
Jaw. By Section 709 ·of The Administrative Code the Executive Board 
is given jurisdiction of all questions of compensation of employes of 
departments, boards and 0ommissions. No exception is made as to 
your board. 

Therefore all questions of classification of employes for salary pur
poses, and all questions of change of salary must be govern,ed by the 
regulations of the Executive Board. 

Very truly yours, 

DEP ARTM:ENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attm·ney General. 

OPINION NO. 13~ 

Pennsylvania Historicali Commission-Transfer of certain historical sites and parks 
to the Department of Property and; Su.pplies and the Department of Forests and 
Waters-Acts of J'rwne 26, 1931, P. L. 1387; April 26~ 19.'29, P . L . 781; May 8, 
1929, P. L. 1667; July 21, 1919, p. L. 1086; April 10, 1931, P. L. 23 as amended 
by the Act of J ·une 22, 1931, P. L. 872 and the Act\ ofi May 21, 1931, P. L. 185. 

Until the Legislature shall see fit to make a change in the designation of juris-
diction of the properties in question, responsibility for their supervision and 
management eannot be shifted from the Pennsylvania Historical Commission to 
any other department. However the eost of making repairs aud improvements to 
buildings on these properties may be paid from the appropriation made to the 
Department of Property and Supplies. 
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Department of Justice, 

Harrisburg, Pa., June 13, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: We have your communication in which you state that the 
Pennsylvania Historical Commission desires to have transferred to the 
supervision of the Department of Property and Supplies or to the 
Department of Forests and Waters, the supervision and care of cer
tain historical sites and parks. You state that this desire is founded 
on the fact that the commission has no facilities for supervising and 
managing the pro,perties and that the interests of the Commonwealth 
are not being properly cared for at present. 

The properties in question are Fort .Augusta at Sunbury, The Penns
bury Memorial in Bucks County, Conrad Weiser Memorial Park in 
Berks County, Old Economy Park and Memorial in Beaver County, 
Drake Well Memorial Park in' Crawford County, and Cornwall Char
coal Furnace in Lebanon County . 

.All of these properties have been accepted by the Commonwealth 
or dedicated to public use by specific acts of assembly as follows : 
Fort .Augusta, .Act of June 26, 1931, P. L. 1387; Pennsbury Memorial, 
.Act of .April 26, 1929, P. L. 781; Conrad Weiser Park, .Act of May 8, 
1929, P. L. 1667; Old Economy Park, .Act of July 21, 1919, P. L. 
1086; Drake Well Park, .Act of .&pril 10, 1931, P. L. 23, as amended 
by the .Act of June 22, 1931, P. L. 872 and Cornwall Furnace, .Act 
of May 21, 1931, P. L. 185. 

Each one of the acts abov~ mentioned specifically gives supervision, 
control and management of the respective properties to the Pennsyl
vania Historical Commission, and it is clear that the commission was 
expected to attend to the maintenance and preservation of the prop
erties. .As to Drake Well Park, the act directs that the Department of 
Forests and Waters shall cooperate with the commission "in develop
ing forest resources of the said lands. '' 

.Appropriation .Act No. 28-.A of 1933 appropriated $1,200.00 to the 
Historical Commission for the development and maintenance of Drake 
Well Memorial Park. .And by the General .Appropriation .Act of 
J933, No. 300-.A, the sum of $20,000.00 was appropriated to the De
partment of .Public Instruction for the conduct of the work of the 
Pennsylvania Historical Commission. Thus the commission has a spe
cific fund for the Drake Well Park as well as the general appropria
tion which the Legislature intended to be used, . among other things, 
for the supervision and maintenance of these properties. 
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The only ground .on which it might be suggested that the De
partment of Forests and Waters would have jurisdiction would be 
the provision contained in. Section 1806 of The Administrative Code 
which directs that the department shall supervise, maintain, preserve, 
regulate and police all parks belonging to the Commonwealth except 
certain ones specifically excepted. In our opinion, this general dele
gation of power cannot overcome the provisions of the acts above re
f erred to which specifically vest jurisdiction of these particular prop
erties in the Pennsylvania Historical Commission. 

The General Appropriation Act of 1933 does make an appropria
tion of $40,000.00 to the Department of Forests and Waters for super
vision, maintenance and improvement of State parks and for ~he 

acquisition of lands to be set aside as State parks. However, we 
consider that appropriation as limited to parks definitely under the 
supervision of that department. 

As to the Department of Property and Supplies, we find no pro
vision in The Administrative Code which would give that department 
jurisdiction to maintain or exercise jurisdiction over these properties. 
Of course, if building operations were to be conducted or purchases 
made, the Department of Property and Supplies would have the 
same. functions with respect to such operations a& it does ~ith similar 
operations by any department. of the State go·vernment. 

The General Appropriation Act of 1933 appropriated to the De
partment of Property and Supplies the sum of $900,000.00 for va
rious purposes among which are included ''alterations, materials, sup
plies, repairs, equipment, renovations and improvements, for or on 
* * * any buildings or monuments of historical interest heretofore or 
hereafter acquired by the Commonwealth.'' In our opinioµ, the 
moneys of these appropriations may be used for the work of . the 
nature stated in the act on buildings or monuments located. on the 
properties here in question. However, that does not give to the De
partment of Property and Supplies any general jurisdiction or super
vision over the properties. 

Therefore, we advise you that until the Legislature shall see fit to 
make a change in the designation of jurisdiction of the properties in 
question, responsibility for their supervision and management cannot 
be shifted from th~ Pennsylvania Historical Commission to any other 
department. However, the cost of making the repairs and improve
ments to buildings on these properties may be paid from the appro
priation made to the Department of Property and Supplies above' 
mentioned. 

Very truly yours, 
' 

DEPARTMENT OF . JUSTICE, 
HARRIS C. ARNOLD, 

Depu.ty Attorney General. 
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OPINION NO. 140 

Banks and banking-Pledge of assets-Q11alification as fiduciary in another Sta"le 
-Banking Code of 1938, rsec. 1004. 

Section 1004 of the Banking Code of 1933, prohibiting the pledge of assets 
by a bank or bank and trust company as security for deposits made with it, 
exeept in certain instances, does not prevent sueh an institution from pledging 
assets with the authorities of another state or with the court having jurisdiction, 
in aeeo1·danee with the laws of .that state, as .a guaranty for the faithful per
formance of trusts assumed by it, and in order to qualify as fiduciary. 

Department of Justice, 

Harrisburg, Pa., June 14, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked whether an institution which has pledged 
assets with authorities of another state as a guarantee for the faithful 
performance of trusts assumed by such institution in such other states, 
may (a) be required by you to terminate the pledge and secure the 
return of the assets pledged; and if not, may (b) accept new trusts 
after July 3, 1933, without a written stipulation that the pledge shall 
not extend as a guarantee of the faithful performance of such new 
trusb>. 

You suggest such pledges are prohibited by Section 1004 of the 
Banking Code, Act of May 15, 1933, P. L. 624, which prohibits the 
pledge of assets by a bank or a bank and trust company as security 
for deposib> made with it, except in certain instances. We do not 
believe that that section of the Banking Code has any application to 
the problem now before us. What we are here concerned with is the 
pledge of assets to qualify an institution as a fiduciary, not to secure 
money deposited with it. 

A bank and trust company or a trust company may act as trustee, 
guardian, receiver, executor, administrator, etc., under the provisions 
of Section 1103 of the Banking Code. Section 1106 provides that it 
shall not be required to execute the bond or put up the security re
quired by Ia:w of fiduciaries, its capital being considered as security 
for the faithful performance of its duties. But this exemption does 
not extend beyond the borders of the Commonwealth. 

If a neighboring state is willing to permit a bank and trust company 
or a trust company of Pennsylvania to act as a fiduciary in such state, 
it may impose upon the institution such terms as it deems necessary to 
protect its residents who are beneficiaries of the estates for which the 
institution acts as fiduciary. It may require posting of securities or 
other assets of the fiduciary with the authorities of the state or with 
the -court ha~ng jurisdiction. 
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There is no reason why a Pennsylvania corporate fiduciary should 
not comply with such requirements. If it does so, it a·oes not violate 
any provisions of the banking laws. 

Our reasons for this conclusion follow : 

(1) A Pennsylvania bank and .trust company or trust company has 
the power to serve in a fiduciary capacity beyond the boundaries of the 
Commonwealth. This power is not specifically recited in the Banking 
Code. But it is a power, that many of our corporate fiduciaries have 
exercised for years, the existence of which the Code by the strongest 
implication recognizes. 

''A corporation, organized under the laws of any state 
of the United States other than Pennsylvania, shall not 
have authority to act in this Commonwealth as trustee, 
guardian, executor, administrator, or in any other similar 
fiduciary capacity, unless it shall be appointed such fidu
ciary by any last will and testament, ,or codicil thereto, 
or other testamentary writing, or by deed of trust inter 
vivas, or by any court or register of wills of this Common
wealth, and unless the laws of such other state confer like 
powers upon corporations organized under the laws of 
this Commonwealth but such corporations organized 
under the laws of another state shall be required to give 
such bond or other security as shall be deemed adequate 
by the court or register of wills in the Commonwealth 
having jurisdiction over the estate of which the cor
poration is acting as trustee, guardian, executor, admin
istrator, or similar fiduciary.'' 

(2) Having the power to serve as fiduciary in another state, a 
Pennsylvania institution is authorized to meet the prerequisites to 
such service imposed by the laws of that state and not prohibited by 
Pennsylvania law. Section 1506-B contemplates that the pledging 
of assets by the institution is a requirement to qualification that a 
foreign state i:nay impose. Foreign corporations ''shall be required to 
give such bond or other· security" as Pennsylvania courts or registers 
of wills require. Conceivably they may require the pledge of assets. 
Under the reciprocal provisions of the law Pennsylvania. corporate 
fiduciaries may be required to make such pledge in other states where 
they desire to function. 

It is our opinion that they may do so under the Banking Code. 
They may continue old pledges and make new ones. 

Therefore, you are advised that you need not require an institution 
to terminate a pledge of assets made by it prior to July 3, 1933, in 
another state to qualify as a fiduciary therein and that it is legal for 
an institution after July 3, 1933, to continue in another state its pledge 
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of assets as a guarantee for the faithful performance of trusts assumed 
after that date. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 

De'[J"tdy Attorney General. 

OPINION NO. 141 

Banks and banking-Mortgage pools-Prohibition by Banking Code of 1933-
Continuation of old poolr-Maintenance for trust estates-Issuance of participa
tion certificates in single mortgage-Sale and assignment of mortg<;ge-Guaranty 
of cer.tificates or mortgages. 

A bank or bank and trust company may not, under section 1013 of the Banking 
Code of May 15,. 1933, P. L. 624, create a new mortgage pool and issue participa
tions therein after July 3, 1933, the c'ffective date of that a.ct, except that under 
section 1109 it may create such a pool for estates for which it is fiduciary. 

A bank or bank and trust comp:my may, aftc1· the effective date of the Banki11g 
Code of Hl33, continue to maintnin a mortgage pool theretofore created and issue 
certificates against it, but it must from tinw to time, as conditions permit, liquidate 

. the pool and terminate its liability with respect thereto, and may not replenish 
it by reinvesting in additional mortgages. 

A bank or bank and trust company may not, except to estates for which it is 
acting as fiduciary, issue participations in an individual mortgage, title to and 
control over which it continues to · hold, but it may sen an absolute interest in a 
single bond mid mortgage to a purchaser if it clelivers to him a duly acknowledged 
nssignment of such absolute interest. 

A bank or bank and trust company may not, under section 1021 of the Banking 
Code of 1,933, issue or give a guaranty of any participation certificate, bond, or 
mortgage issued or held by it. 

Department of Justice, 

Harrisburg, Pa., June 15, 1934. 

Honorable William D . .. Gordon, Secretary of Banking, Harrisburg. 
Pennsylvania. 

Sir: You have asked to be advised whether or not a bank or a bank 
and trust company after July 3, 1933, may issue and deliver to the 
public certificates of participation in mortgage pools created prior to 
that date, sell to the public participations in individual mortgages 
held by it, and guarantee any participation certificate, bond or mort
gage. 

I 

Section 1013 of the Banking Code, Act of May 15, 1933, P. L. 624, 
provides as follows : 
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''A. Except as otherwise specifically provided in this 
act, a bank or a bank and trust company shall not have 
the power to establish a pool or fund of any bonds se
cured by mortgages, or of any securities, and to sell to 
any particular corporations or persons, or to the general 
public, fractional undivided interests therein. 

"B. This section shall not be construed to affect a pool 
or fund of bonds secured by mortgages, or of securities, 
created by a bank or a bank and trust company prior to 
the effective date of this act.'' 

Paragraph A of Section 1109 of the Code provides, inter alia, as 
follows: 

''A trust company, or a bank and trust company in its 
trust •department, may establish a pool or fund of bonds 
secured by mortgages, or of other securities, purchased 
solely with funds of estates held by it as fiduciary. ''' ''' ~· '' 

Clearly no new mortgage pool may be created by any institution 
under your supervision after July 3, 1933, the effective elate of the 
Banking code, except for estates for which the institution is fiduciary. 

The continued operation of a mortgage pool created before July 3, 
1933, for other than trust estates, is not prohibited by the Code. After 
that date a certificate issued against a pool in which participations have 
been sold to the public may be exchanged for a new certificate issued 
against the same pool. Such new certificate may be issued to the 
bolder of the old certificate or to a new holder. A new certificate in 
en amount less than that of the old certificate may be issued when the 
occasion requires it. 

However, the pool may not be replenished from time to ~.ime and 
thus be maintained perpetually. The intent of the Legislature was to 
prohibit the operation of mortgage pools and the sale of participations 
therein to the public. At the same time the Legislature has ·permitted 
existing pools to continue in operation until participants therein are 
paid off. 

An institution maintaining a pool on July 3, 1933, must from time 
to time distribute to the certificate holders the cash proceeds of mort
gages which have been paid in full or in part, so that eventually the 
pool will be finaliy liquidated and the institution's liability therefor 
terminated. It may not reinvest such funds in additional mortgages 
for the pool. 

II 

With regard to the issuance to the public of participations in a single 
mortgage held by an institution and under which it continues to hold 
title and complete contl'ol of the mortgage, the Banking Code is not 
altogether clear. The practice heretofore followed by banks and bank 
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ancl trust companies in selling such participat:ons, whether or not 
~·videnced by certificates of participation, may have been based upon 
or assumed from the power to create pools and issue participations 
therein. This power was connected with that given by legislation to 
what were then called "trust companies" to act in a fiduciary capacity. 
Section 29 of the Act of April 29, 1874, P. L .. 73, as amended by the 
Act of May 9, 1889, P. L. 159, Clause 5, as last amended by the Act 
of April 11, 1929, P. L. 512, gives the power to an institution engaged 
in fiduciary activities to assign to trust estates participations in a 
general trust fund of mortgag·es upon real estate securing bonds held 
by the institution. 

Under such prior existing law it is questionable whether, except for 
pools established for the benefit of estates for which the institution 
was fiduciary, there was any power in a bank or in a trust company 
(now a bank and trust company) to set up and maintain pools and 
sell participations therein to the public generally. Whether or not 
they did have such power it is clear that under the Banking Code they 
do not have it. If authority for the sale to the public of participa
tions in individual mortgages was dependent on or derived from such 
power, it does not exist under the Banking Code, which repealed the 
prior law. 

Section 1001 of the Banking Code gives to banks or bank and trust 
companies, in addition to the general corporate powers granted by 
the act, various other powers, as therein enumerated. The power to 
sell participations in mortgages is not included among such enumer
ated powers. The omission is significant. If the Legislature· had in
tended that after July 3, 1933, banks and bank and trust companies 
should have the power to purchase mortgages. and, in turn, to sell 
participations therein to the public, while continuing to hold title and 
control thereof, it is our opinion that it would have so stated. 

It is clear that a bank or a bank and trust company is permitted 
under certain circumstances to invest its assets in a mortgage. Sec
tion 1001-A (5) gives banking institutions the power: 

"To discount, buy, sell, negotiate, or assign promis
sory notes, drafts, bills of exchange. trade and bank ac
ceptances, stocks, bonds, or other evidences of debt;'' 

A mortgage is an evidence of debt. But it is one thing for an 
iru;titution to purchase and to sell a mortgage for its own account. It 
is an entirely different matter for it to sell to the public participatioru; 
in such mortgage and tQ continue to hold title thereto. To do so 
requires that the institution have a fiduciary relationship with those 
to whom it has sold such participations, as it alone is the mortgagee 
named in the mortgage and it must hold it for the benefit of those 
who have beneficial interests therein. 
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Only a bank and trust company or a trust company has fiduciary 
powers. 

As a bank does not have the power to act in a fiduciary capacity, 
it is our opinion that it may not sell participations in a single mort
gage. After all, dealing in mortgages and selling participations there
in to the general public, and at the same time continuing to hold title 
thereto, is not banldng. 

Paragraph D of Section 1109 of the Banking Code provides as 
follows: 

"A bank and trust company or a trust company shall 
likewise have the power to create undivided interests in 
any single bond secured by a mortgage, or in any single 
security, to be apportioned among estates of which it is 
fiduciary, in the proportion to which their funds were 
used to purchase such asset. The bank and trust company 
or the trust company shall create and assign such interest 
and shall designate upon its records the names of the 
estates to which any such undivided interest shall have 
been apportioned, and may issue participation certificates 
therefor in the same manner, under the same conditions, 
and subject to the same limitations as are authorjzed or 
imposed by this section in the case of a pool of more than 
one bond secured by mortgages, or of more than one 
security. '' 

It is significant that this phraseology, which appears in a section 
dealing entirely with the powers of a bank and trust company or a 
trust company acting as a fiduciary , is limited to the company's 
fiduciary relationship to the bP.neficial owner of the participation. It 
i:- authority for such companies to issue participations in a single 
mortgage to a trust estate of which it is fiduciary. It does not go 
beyond that. 

In our opinion, neither a bank nor a bank and trust company has 
the power to issue and sell to the public participations in a single 
mortgage whereby the institution continues to hold title to and con
trol over the mortgage. 

However, there is no reason why a bank or a bank and trust com
pany should not sell an absolute interest in a bond and mortgage, 
provided it delivers to the purchase1• a duly acknowledged assignment 
of such absolute interest. If it a~s so, the institution has divested 
itself completely of the interest sold and does not continue to hold 
title to or control over that portion of the bond and mortgage. Such 
a transaction is not a sale of participation, but a sale outright of a 
portion of the bond and mortgage, title to which portion is thereafter 
~1bsolutely in the purchaser. 
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III 

·In no event i:uay an institution guarantee the payment of the prin: 
cipal and interest of bonds secured by mortgages held by the institu
tion, whether or not participations therein have been issued by it. 
The Act of June· 1, 1907, P . L. 382, No. 275, gave this right to trust 
companies. Banks chartered under the Act of May 13, 1876, P. L. 
161, whether -or not they acquired the right to act in a fiduciary 
capacity by accepting the Act of July 17, 1919, P. L. 1032, did not 
have the power to guarantee the principal and interest of bonds 
secured by mortgages upon real estate, which bonds it sold to its 
customers. See the opinion of Deputy Attorney General Anderson 
to then Secretary of Banking Cameron, dated December 3, 1926 
(Official Opinions of the Attorney General, 1925-26, p. 150, 8 D. & 
c. 599). . 

Section 1021 of the Banking Code specifically prohi:bits an institu
tion under your supervision from guaranteeing the payment of the 
principal or the interest of bonds or other obligations secured by 
mortgages upon real property. Excepted from this prohibition are 
such guarantees as were valid and outstanding on the effective date 
of the aet. 

SUMMARY 

Therefore, you are advised that after July 3, 1933, 

(1) A bank or a bank and trust company may not create new 
mortgage pools, except for the benefit of estates for which it is acting 
as fiduciary. It may maintain after that date pools theretofore created 
and may issue certificates against such pools, provided, however, that 
it must from time to time, as conditions permit, liquidate the pool 
and terminate its liability with respect thereto. 

(~) A bank or a bank and trust company may not,. except for the 
benefit of estates for which it is acting as fiduciary, issue participa
tions in an individual mortgage, title to and control over which it 
continues to hold, but it may sell an absolute interest in a single bond 
and mortgage to a purchaser if it deliver to him a duly acknowledged 
assig·nment of such absolute interest. ' 

(3) A bank or a bank and trust company may not issue or give a 
guarantee of any participation certificate, bond or mortgage issued or 
held by it. · 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR. 

Dep1ity Attorney Generai. 
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OPINION NO. 142 

Health Ojfioer-Chi.ef, of Police-Policemenr--DuaZ Ojftces-Borough--Firat Clau 
Township-Acts of. Jwne 18, 1895, P. L. 203; .April 3, 1903, P. 'L. 138; June 1B, 
1913, P. L. 471j .April 7, 1927, P. L. 155; May 4,. 1927, P. L. 519; June 24, 
1931, P. L. 1206. 

A chief of pelice or a policeman of a borough or of a first class township is 
not ineligible to serve at the same time as health officer of such borough or town
ship, regardless of whether such health officer jg appointed by the board of health 
thereof or is appointed in 1ieu of " board of health by the borough council or 
board of township commissioners. 

Department of Justice, 

Harrisburg, Pa., July 3, 1934. 

Honorable Theodore B. Appel, Secretary of Health, Harrisburg, Penn
sylvania. 

Sir: We have your request to-be advised on the following questions: 

(1) Whether Section 20 of the Act of June 18, 1895, P. L. 203, as 
amended by the Act of April 3, 1903, P . L. 138, renders a ·chief of 
police or a policeman of a borough or first class township ineligible 
to be appointed a health officer by the board of health of such borough 
or first class township. 

(2) If so, whether in the cas'e of a borough or first class township 
in which the council elects to appoint a health officer or health officers 
in lieu of a board of health, as providedi by the Act of April 7, 1927, 
P. L. 155, amending' the Act of June 12, 1913, P. L. 471, a chief of 
poliye or a policeman of such borough or first class township likewise 
is ineligible for such appointment. 

We shall first consider whether a chief of police or a policeman of a 
borough or a first class township may be appointed a health officer of 
such borough or township by the board of health. 

Section 20 of the Act of ,June 18, 1895, P. L. 203, as amended by the 
Act of April 3, 1903, P. L. 138, provides as follows: 

"No justice of the peace, member of council, or other 
officers, except school directors, constables, or election 
officers, shall, at the same time, be a member of the board 
of health of such municipality, or hold any office or ap
pointment under the same." 

We shall first discuss the application of the Act of 1895, as amended, 
to a borough chief of police or policeman. 

The real question involved is whether a chief of police or policeman 
is an "officer" within the meaning of that act. 

The universal rule to be applied in the construction of a statute is 
that the legislative intent, as expressed in the statute, is to be effect-, 
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uated. However, where the words of a statute create an ambiguity, 
or their meaning is not self-evident, the courts follow certain rules of 
construction in interpreting them. One of the well established rules 
of construction is the so-called rule of "eiusdem generis", to the 
effect that where general words, such as the words '"or other officers'' 
in the statute under discussion, follow an enumeration of specific 
persons or things, the general words will be construed to apply only 
to persons or things of the same general class or classes as those 
specifically enumerated. Warren v. Geer, 117 Pa. 207 (1887); Weiss 
t'. Swift & Compan.y, 36 Pa. Super. 376 (1908). 

The offices of ''justice of the peace and member of council'' are 
specifically enumerated before the words ''or other officers'' in the 
Act of 1895, as amended. Both of these offices are elective. Neither 
bears any possible relationship to the position of policeman, either in 
the manner in which the offices are filled or in the duties which they 
entail. 

The officers specifically excepted from the operation of the statute, 
that is, school directors, constables, and election officers, likewise in
dicate the classes of officers contemplated by the general term ''other 
officers.'' School directors and constables were added by the amend
ment of 1903. While many of the duties of a constable, as they 
existed in 1903, corresponded to those today imposed upon a police
man, many other of his duties were quite different. In general, school 
directors, constables, and election officers are executive officers elected 
by the people. 

Borough policemen and chiefs of police are appointed by the bor
ough council. Their duties are primarily ministerial in character and 
subject to the entire direction and control of the burgess. They can
not be regarded as being of the general classes of officers typified by 
justices of the peace or members of council, nor of the classes repre
sented by school directors, con8tables, or election officers. 

Under the rule of construction stated above, we are of the opinion 
that a borough chief of police or a policeman is not barred from serv
ing as a health officer under the board of health of the borough. 

We are reinforced in our conclusion that a chief of police or a police
man is not an "officer" within the meaning of that word as used in 
the statute by the decisions of our courts and of this department 
interpreting the word "officer" as used in various statutes and in 
Article VI, Section 4, and Article III, Section 13, of the Constitution 
of Pennsylvania. 

For general definitions of "holding office" and "officer,'' see Formal 
Opinion No. 133 of this department, issued May 25, ] 034, and the 
decisions of courts and opinions of this department cited therein. 
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In Comnionwealth v. Black, 201 Pa. 433 (1902), it wa.s held that a 
policeman is not an "officer" within the meaning of Article VI, Sec
tion 4 of the Con.<stitution. The court said at page 436: 

'' * " * Without going into the discussion at length, 
we are of · opinion that a policeman is a subordinate 
ministerial agent or cmploye, like a fireman, a watchman 
or superintendent of public squares or other property, 
under the orders of a municipal department. He is not 
an independent 'municipal officer exercising grave public 
functions' in the language of Houseman v. Com., supra, 
* * ~" 

The policeman there involved was a third class city policeman, but 
the language of the court is equally applicable to the case of a borough 
policeman. 

In Weaver v. Schuylkill County, 23 C. C. 507 (1900), the court, 
employing language similar to that used later in Commonwealth v. 
Black and quoted above, held that a borough policeman was not an 
officer within the meaning of that word as used in Article III, Section 
13, of the Constitution of Pennsylvania. 

In our opinion the languag·e and decisions of Commonwealth v. 
Black and Weaver v. Schuylkill Cournty, which are cited above, would 
apply with equal force in the case of a chief of police. 

A borough chief of police is merely a policeman whom the borough 
council has designated as chief of police. The General Borough Act 
(Act of May 4, 1927, P. L. 519) specifies no duties for the chief of 
police different from those of a policeman. 

Section 1125 of that act provides as follows: 

'' * * '~ The burgess of the borough shall have full 
charge and control of the chief of police and the police 
force, and he shall direct the time during which, the place 
where, and the· manner in which, the chief of police and 
the police force shall perform its duties.'' 

It is apparent from this provision that the duties of the chief of 
police, as well as those of any other member of the police force, are 
primarily ministerial, being subject to the complete control of the 
burgess. 

Thus, in Commonwealth ex rel. Morrison v. Peace, 27 Pa. Dist. 897 
( 1918), the court held that no distinction in this regard could be 
drawn between a policeman and a chief of police, and that the rule 
of Comnwnwealth v. Black, from which we have quoted above, likewise 
applied to a chief of police. 

W c have been able to discover no decisions or legislation, other than 
those which we have cited, which bear on the compatibility of the 
position of borough chief of police or policeman and that of health 
officers appointed by a borough board of health. 
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Therefore, we conclude that a borough chief of police or a policeman 
may serve as a health officer under a local board of health. 

In the case of a chief of police or a policeman of ai first class town
ship, this result is specifically effected by later legislation. 

Section 1401 of the First Class Township Law (Act of June 24, 
1931, P . L . 1206) provides in part, as follows: 

' 
"(, * * No policeman shall at the same time hold any 

public office other than constable and health officer. 
!lo '"' • " 

Clearly the word ''policeman'' as used in the portion of the Act 
of 1931 quoted above includes a policeman who has been designated 
by the board of township commissioners as the chief of police. 
Un~er our recognized rules of statutory constructioh, this latter 

statute specifically covering the compatibility of the offices of police
man and health offic~r supersedes any prior statute on the same sub
ject. In Section 3502, it repeals ''all other acts and parts of acts 
inconsistent therewith.'' In so far as the Act of 1895, as amended, 
is in conflict with the portion of the Act of 1931 quoted above, it is 
repealed, Common.wealth v. Matthews, 303 Pa. 163 (1931) and Devine 
v. John Lang Paper Co., 307 Pa. 566 (1932). 

We conclude, therefore, that a chief of police or a policeman of a 
first class township; is not ineligible to be appointed as health officer 
of such township by the board of health thereof. 

2. Your second inquiry is predicated upon our replying in the 
affirmative to your first inquiry. Since we have replied in the nega
tive, the answer to your second inquiry becomes self-evident. 

Under the Act of June 12, 1913, P. L. 471, as amended, by the Act 
of April 17, 1927, P . L. 155, the council of a borough may appoint a 
health officer or health officers in lieu of a board of health. 

Since there was nothing in the law prior to the granting of this 
privilege to the borough council, which rendered the positions of bor
ough chief of police or policeman incompatible with the position of a 
health officer appointed by the board of health, and since there are 
no statutes or decisions specifically bearing on the incompatibility of 
the position of borough chief of police or policeman with the position 
of health officer appointed in lieu of a board of health, the conclusion 
ii;: · clear that there is no such incompatibility. 

In the case of first class townships, this result is specifically proc 
vided by the First Class Township Law. In 8ection 1601, the act 
provides for the administration of the health laws in a first class 
township either by a board of health and health officers appointed by 
it, or by a health officer appointed by the board of township com
missioners to act in lieu of the board of health. Jn Section 1401 
which we have discussed above the act authorizes a policeman to act 
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as health officer. The "health officer" referred to may of course be 
either the health officer appointed by the board of health or the one 
appointed by the board of township com:inissioners to act in lieu of· 
the board of health. The act uses the words "health officer" when 
speaking of either position. 

In our opinion, therefore, the chief of police or the policeman of a 
borough or a .first cfass township is not ineligible, at the same time, to 
be appointed as health officer of such borough or township, where the 
borough council or board of township commissioners, respectively, has 
elected to appoint a health officer or health officers in lieu of a board 
of health. 

CONCLUSION 

In conclusion, therefore, we advise you that a chief of police or a 
policeman of a borough or of a first class township is not ineligible 
to serve at the same time as health officer of such borough or township, 
regardless of whether such health officer is appointed by the board of 
health thereof or is appointed in lieu of a board of health by the 
borough council or board of township commissioners. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
BERN.ARD G. SEGAL, 

Assistant Depidy Attorney General. 

OPINION NO. 143 

School distriots-State subsidy-Second year of biennium-Acts of May 18, 1.911, 
P. L. 309, Sec. 1210; May 13, 1925, P. L. 681. 

Payments to a school district in the second year of a biennium may not exceed 
the amounts calculated on the report filed in the year preceding the biennium, 
except on account of teachers added or schools closed. Increases because of these 
two reasons are permitted. 

Department of Justice, 

Harrisburg, Pa. , July 10, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us whether a school district may receive in 
the second year of a biennium a larger State subsidy than it received 
in the first year of the biennium. You say that it · has been the prac
tice of your department to refuse to pay a greater amount in the 
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sec<md year than was paid in the first, even though changes in per
sonnel, classification of teachers, or classification of the school district 
would have entitled the district to an increased amount. 

The answer must depend on the construction of the Act of May 
13, 1925, P. L. 681, which .amended paragTaphs 19 and 21 of Section 
1210 of the School Code. Prior to these amendments the code re
quired the filing of reports by school districts in the fall of the yrar 
preceding each fiscal biennium, and provided for the payment of 
subsidies to the districts during the biennium on the basis of the in
formation contained in those reports, and payments in the second yrar 
of ·the biennium could not exceed the amounts calculated on the re
ports. 

The Act of 1925, supra, was entitled: 

''An act to further amend paragraph nineteen and 
and paragraph twenty-one of section one thousand two 
hundTed and ten of an act, approved the eighteenth day 
of May, one thousand nine hundred and eleven (Pam
phlet Laws, three hundred and nine) , * * * to provide 
payments for teachers added and for schools closed in the 
second year of the biennium.'' 

The body of the act added the following proviso to paragraph ) 9 : 

"* * •:lo And provided further, That in addition to the 
payments herein provided on account of members of the 
teaching and supervisory staff employed in any school 
district, and on account of schools permanently closed or 
discontinued in any distTict, each distirct shall receive its 
proportionate share of the minimum salaries required to 
be paid to such additional members of the teaching and 
supervisory staff as may have .been employed subsequent 
to the certificate to the Superintendent of Public In
struction in the November previous to the biennium year, 
and its apportionment as herein provided for additional 
schools permanently closed or discontinued subsequent to 
such certificate. Payments required by this proviso shall 
be made after certificate to the Superintendent of Public 
Instruction in the November of the biennium year in 
connection with and in addition to the first quarterly 
payment of the following biennium, as hereinafter pro
vided.'' 

It also amended paragraph 21 to read as follows : 

''The Superintendent of Public Instruction shall as
certain and determine the ·amount of funds required 
to meet each of the four payments to school districts which 
become due and payable within the two fiscal years be
ginning June first, one th9usand nine hundred and 
twenty-three, and ending on May thiTty-first, one thou-



214 
. 
OPINJONS OF THI]] ATTORNEY GENERAL 

sand nine hundred and twenty-five, and each biennium 
thereafter, on the data and material contained in the 
certificates which school distr.icts are required by law to 
file with the said superintendent on November first im
mediately preceding the beginning of each biennium, 
and the said superintendent shall . also apportion and 
allot the same to and among the respective districts ; 
Provided, That the amoi~nt paid to any school district 
with·£n any bienmmn shall be compiitecl on the data and 
inf orrnation contained in the cediffoates required to be 
filed on the first day of Novem.bei' of each year, as herein 
provided. In no case shall the amount paid to any school 
district exceed the amounts computed on such data." 
(Italics ours) 

The ohly change made in paragraph 21 was m the last proviso, 
which prior thereto had read as follows: 

'' * * * Provided, That. the amount paid to any school 
district within any biennium shall in no case exceed 
an amount computed on the data and information con
tained in their certificate required to be filed in the 
November immediately preceding such biennium." 

The change in parag-raph 19 is clear. Thcreaftrr, if. in the second 
year of a biennium a school district employed additional teachers 
or closed schools which entitled it to additional subsidies, it was to 
receive the additional amounts, on the basis of reports filed in the 
first year of. the biennium. \Ve understand that you have r eg·ularly 
allowed such increases since that time, and haw made up your bud
gets in contemplation of possible increases in the subsidies for the 
second year of the biennium arising· from these causes. 

Your present inquiry is whether you must also permit increases in 
subsidies within the biennium where the cause is a reclassification of 
the district or changed classification of teachers in the district. 

Looking only at the body of the act, we would conclude that increases 
for any cause could be made in the second year of the biennium. The 
::tmendment to paragraph 19 authorized increased subsidies for limited 
purposes, but the amendment to paragraph 21 was broad enough to 
require all subsidies to be based on annual instead of biennial re
ports, and to entitle districts to increases during a biennium if their 
annual reports showed grounds for it. 

Here, however, the title of the Act of 1925 checks our progress. If 
the draftsman had contented himself with entitling the act as one to 
amend the specified paragraphs and section of the School Code, there 
could be no donbt that all of the provisions of the act could stand, 
since they are germane to the subject of the code as it then existed. 
But, in:;tearl, the title attempted to specify the subject of the amend-
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ment. The Superior Court has ruled in First National Bank of Johns
town v. Teachers Protective Union, 109 Pa. Super. 467 (1933), that 
such a specification in the title of an amending act limits the scope 
of the act to the subject so named. 

Here the title declares only the purpose of the Act of 1925 to amend 
the School Code with respect to payments for teachers added or 
schools closed during the biennium. Consequently, the force of the 
act is limited to those subjects in spite of the terms of paragraph 21; 
and as to any other matters, the School Code must be read as though 
the amendment of 1925 had not been made. 

Therefore, we advise you that because of this defect in the title 
of the amendatory act, payments to a school district in the second year 
of a biennium may not exceed the amounts calculated on the report 
filed in the year preceding the biennium, except on account of teachers 
added or schools closed. Increases because of these two reasons are 
permitted. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 144 

Department of Justice. 

Harrisburg, Pa., July 12, 1934. 

In the matter of the petition of taxpayers of Carbon 
County for writ of quo warranto against the county com
missioners. 

Certain taxpayers of Carbon County have petitioned the Attorney 
General to institute quo warranto proceedings to oust Morris G. Prutz
man and George H. Enzian, two of the county commissioners of that 
county from office. The respond~nts filed an answer to the petition, 
and by agreement of counsel the case has been considered on petition 
and answer. 

The respondents were county commissioners of Carbon County dur
ing a prior term which included the fiscal year 1929, and were re
elected in 1931 for a new term· of four years beginning in January 
1932. 

An appeal was taken from the county auditors' report for the year 
1930, alleging irregularities in the accounts of the commissioners fot· 
the year 1929. On September 22, 1933, the court of common pleas 
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sustained the appeal and surcharged the commissioners (two of whom 
are the respondents here) in the sum of $129,497.61. 

The charges against the commissioners which were thus sustained 
involved a large number of items. Moneys were expended for pui·
poses of a public nature but not within the jurisdiction of the com
missioners; other expenditures were made without compliance with 
prerequisites prescribed by__ .law; minutes and records were not kept; 
and clerks in the commissioners' office . altered checks, vouchers and 
minutes, apparently committing actual fraud on the county. The 
rec-0rd, as recited in the opinion of the court, discloses a course of 
carelessness and incompetence on the part of the commissioners, but 
does not show embezzlement or actual fraud on their part. The court 
expressly declared that there was no testimony showing that the 
commissioners profited directly or indirectly by any of the transac
tions which necessitated the surcharges. 

No prosecution has been instituted against the commissioners for 
any of the acts involved in the appeal proceeding. 

With the r~ord in this condition, could a quo warranto proceed
ing to oust the two commissioners who were reelected be successful 1 
We are forced to conclud~ that it could not. 

Writs of quo warranto1 in Pennsylvania are authorized only by 
the Act of June 14, 1836, P. L. 621, Sec. 2, which provides as follows: 

"Writs of quo wa.Tranto, in the form and manner here
inaner provided, may also be issued by the several courts 
of common pleas, concurrently with the supreme court, 
in the following cases, to wit: * "'' * 

"IL In case any person, duly elected or appointed to 
any such office, shall have done, suffered, or omitted to 
do, any act, matter or thing, whereby a forfeiture of his 
office shall by law be created.'' 

The statutory provision just quoted leads us to an inquiry as to 
what act, if any, is shown by the present record whereby a forfeiture 
of office has by law been worked. 

The grounds of forfeiture of the right to hold office fall into two 
broad classes. The first includes the large group of cases in which 
the simple happening of an event or the commission of an act, whether 
it involve misconduct or not, disqualifies a person from holding office. 
Thus, where residence is a qualification, loss of that residence works a 
forfeiture: Act of May 15, 1874, P. L. 186, Sec. 12. Similarly, where 
the law provides for forfeiture if an officer shall "commit" or "be 
guilty'' of certain acts, which may also be crimes, the commission of 
the act works the forfeiture, and conviction of the crime is not a pre
r equisite to r emoval by quo warranto. Examples of this type of case 
are found in Commonwealth v. Allen, 70 Pa. 465 (1872), Common-
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wealtk v. Walter, 83 Pa. 105 (1876), and Commonwealth v. DeCamp, 
177 Pa. 112 (1896) . See also Commonwealth v. B ennett, 233 Pa. 286 
(1912). 

The second general class consists of situations in which conviction 
of a crime is a necessary prerequisite to forfeiture of office or dis
qualification from holding office. Article VI, Section 4 of the State 
Constitution exemplifies such a provision. It provides as follows: 

''All officers shall hold their offices on the condition 
that they behave themselves while in office, and shall be 
removed on conviction of misbehavior in office or of any 
infamous crime. * * * '' 

In such cases, nothing short of a sentence in a criminal proceed
ing creates a forfeitur~: Shields v. W estmoreland County, 253 Pa. 
271, 273 (1916) ; Wilner 's Petition, 12 Pa. D . & C. 680 (1930); Com
monwealth v. Woods, 33 Dauphin Co. 45 (1930). 

The petitioners have not directed our attention to, and our inde
pendent investigation has failed to disclose any Act of Assembly or 
any constitutional provision which would bring the case within the 
first general class above mention ed and which would operate to create a 
forfeitm-e of the office of county commissioner simply by r eason of 
the commission of the acts here complained of. 

It is likely that ths- acts of these respondents were such as to make 
them liable to prosecution at common law for misbehavior in office: 
Commonwealth v" Rosser, 102 P a. Super 78 (1930). Under Article 
VI, Section 4 of the Constitution, supra, conviction of such a charge 
would have worked a forfeiture of office: Commonwealth v. Rosser, 
supra, at pages 88, 89. But there has been no such prosecution and no 
conviction of any crime. 

Under these circumstances we are convinced that a quo warranto 
proceeding could not be successfully maintained on the present r ecord. 

This conclusion makes it unnecessary to consider respondents ' con· 
tention that they could not now be r emoved for acts committed in a 
prior term of office. 

For the r easons stated, the petition is r efused. 

HARRIS C. ARNOLD, 
Deputy Attorney General. 

OPINION NO. 145 

State Teachers Colleges-Boards of Trustees-Empfoynient of member to act as 
examining physioia111J. 

'l'he employment by the trustees of a Sta te teachers college of one of their 
own number to render medical services to students at the college to be paid for 
from public . funds is invalid as contrary to- public policy and t he common law. 
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Department of Justice, 

Harrisburg, Pa., July 16, 1934. 

Honorable Frank E. Baldwin, Auditor General, Harrisburg, Penn
sylvania. 

Sir: You inform us that the trustees of a State teachers college 
employed one of their own mcll}bers who is a physician, to make 
certain physical examinations of students and to render medical and 
surgical attention to students who were injured in school athletics. 
The doctor-trustee presented a bill for $787.00 fo~· services performed 
during a year. As we understand it, · the bill consisted of itemized 
charges of from $1.-00 to $3.00 for each treatment or examination. 

You• inquire as to the propriety of paying· this bill in view of the 
fact that the doctor is a member of the board which employed him. 

We find no express statutory provision which would make it im
proper to pay this bill. Section 66 of the Criminal Code of March 31, 
1860, P. L. 382, is not applicable because it applies only to the furnish
ing of materials and supplies by members of public boards and insti
tutions. 

However, in our opinion the contract under which this bill is pre
sented is invalid under well established principles of the common law, 
and no statutory prohibition is needed to condemn it. 

In 6 R. C. L. 740 it is said: 

" >!(< * * The rule prohibiting public officers from being 
interested in public contracts is embodied in the statutes 
of some states. The rnle is, however , not dependent on 
statute. According to the weight of authority, a contract 
by a board or public body with a member thereof or in 
which a member thereof is interested is unenforceable 
even in the absence of a statutory prohibition, although 
from some of the decisions it is not clear whether such 
contracts are to be r eg·arded as void or voidable. The 
reason is tha~ in such case the member 's public duty and 
his private interests are directly antagonistic. It matters 
not if he did in fact make his private interests subser
vient to his public duties. It is the relation that the law 
condemns, not the 'results. It might be that in a partic
ular case public duty triumphed in the stru.,.ofo with 

• • bO 

private mterests; but such might not be the case again 
or with another officer. and the law will not increase the 
temptation or multiply opportunities for malfeasance. 
Neither will it take the trouble to determine whether in 
any case the result show a wrong or crime but it abso
lut~ly and unequivocally r efuses its sanct.i.0;1 to a.nv con
tract of :rny kind whatew1· where such r elation ·exists. 
~· ~· *" 
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ln 19 R C. L. 898 the principle is repeated in the following form; 

'' * * # Even in the absence of statute a contract en
tered .into between a municipal corporation through its 
council and one of the members of council is not enforce
able. * '" '" '' 

A similar statement appel').rs in 22 R. C. L. 460. 

Cases in Pennsylvania and in other jurisdictions provide ample foun
dation for the rules above quoted. 

In Commonwealth v. Douglass, 1 Binn. 77 (1803), a mayor and four 
magistrates of Philadelphia met to appoint a prison inspector, and ap
pointed one of the four magistrates to that position . 'fhe Supreme 
Court sustained an attack on the propriety of the appointment, saying 
(page 84) : 

'' * * * One having a discretionary authority to appoint 
a fit person to. a public office appointing himself, seems a 
solecism in terms; and it cannot be deemed the fulfill- • 
ment of his duty. * '~ *" 

In Commonwealth v. BoUJ11nan, 44 Pa. C. C. 127 (1916), the Court 
of Common Pleas of Clearfield County sustained a quo warranto pro
ceeding against a mercantile appraiser. The appraiser had been ap
pointed by the county commissioners wh.ile he was one of the commis
sioners. The court said (page 129) : 

''Several questions are involved in this proceeding. It 
is alleged on behalf of the relator, and also. as the moral 
ground for the action taken by the present board, that 
the appointment of H. L. Bowman was illegal because he 
was a member of the board making the appointment. ' It 
is contrary- to the policy of the law for an officer to use 
his official appointing power to place hinlSelf in office, 
so that, even in the absence of a statutory inhibition all 
officers who have the appointing power are disqualified 
for appointment to the offices to which they may ap
point.' Cyc. Vol. XXIX, page 1381. In Com. v. Doug
~ass, et al., 1 Binney 77, qecided in 1803, the Supreme 
Court said: 'One having· a discretionary authority to ap
point a fit person to a public office appointing himself 
seems a solecism in terms; and it cannot be deemed the 
fulfillment of his duty.' '' 

In Wilson v. Jllontrose Boroiigh, 12 Pa. Dist. 754 (1903), the Court 
of Common Pleas of Susquehanna County; did permit a member of the 
board of health of the :borough to collect a fee for services rendered 
in fumigating the house of a person who had died ·of smallpox. How
ever, the decision was based squarely on the fact that there was an 
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immediate emergency and that the jury had determined that it was 
impossible to obtain any other competent person to do the work. The 
court said that the employment by the board of health of one of its 
uwn members to perform this work was indeed. contrary to public 
policy and it could be excused only under the peculiar circumstances 
of the case in which the necessity for the protection of the public 
liealth and the pressing emergency were present. 

In City of Fort Wayne v. Rosenthal, 75 Ind. 156, 39 Am. Rep. 127 
l1881), the court refused to allow a member of the board of health 
to collect fees for vaccinating school children in spite of the fact that 
there seemed to be a pressing need for the vaccination in the presence 
of an outbreak of smallpox. 

In Snu:tli 1:. C1:ty of A.lbany, 61 N. Y. 444 (1875), the court refused 
to permit a member of city council to collect for the hire of horses and 
carriages which he furnished to a committee of the council for a cele
bration which had been authorized by council. The refusal was based 
squarely on the ground that such a contract was contrary to the pub
lic policy and invalid under common law without respect to any 
r:.tatute. 

In Yonng v. Mw1ikato, 97 Minn. 4, 105 N. W. 969, 3 L. R. A. (N. S.) 
849 ( 1905), the Supreme Court of Minnesota refused to permit a mem
ber of an official board to collect fees for legal services rendered to the 
board, in spite of the fact that it was admitted that he had done good 
work, and that the amount of his bill was entirely reasonable. The 
court said (3 L . R. A. [N. S.] at page 850): 

'' Th,e question thus presented .is not whether the board 
having the appointive power also had the power to fix the 
compensation of the person engaged to further its legal 
purpose, but whether such board is prohibited by law 
from employing, at the cost of the public, one or more of 
its own members. The validity of such a contract as is 
here involved is not to be determined by the fact that, as 
a result, the public received a benefit or suffered an in
jury, but by general principles of public policy governing 
it, and by a construction of the terms of the law creating 
such board and regulating its employment of assistants. 
'It is among the rudiments of the law that the same per
son cannot act for himself and at the same time with 
respect to the same matter as the agent of another whose 
interests are conflicting • .,. "' The two positions impose 
different obligations, and their union would at once raise 
a conflict between interest and duty; and, ''constituted 
as humanity as, in the majority of cases duty would be 
overborne in the struggle.'' :Jfarsh v. Whitmore 21 
·wan. 178, 22 L. ed. 482.' Mr. Justice Field, in Wa;dell 
1•. Union P. R. Co., 103 U. S. 651 658 26 L. ed. 509 
511. ~ * • '' ' ' . ' 
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Other cases to the same effect arc collected in a note appended to 
the last mentioned c1:1se in 3 L . R. A. (N. S.) 849 an1l in a .note in 15 
L. R. A. 520. 

Therefore, we .advise you that the employment by the trustees of a 
State teachers college of one of their own number to render medical 
i,ervices to students at the college to be paid for from public funds is 
invalid as contrary to public policy and the common law. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINJON NO. 146 

Sunday concerts-Admission fee-Reasonable expenses . for conducting concert
A.mount collectible by Department of Public Instruction. Act of June !J, 1933, 
P. L. 1429. 

Sponsors of "' Sunday concert authorized under the Act of 1933 may charge an 
admission fee which will cover the estimated expenses of conducting the concert. 
These expenses need not be confined to payment of light, heat and compensation 
to ushers, janitors and musicians but may include other legitimate costs of the 
concert. Having collected admission fees for the concert the sponsors may apply 
them to all sueh expenses and not simply to those enumerated in the last provis.o 
of Section 2 of the Act of 1933. Only after such expenses have been paid must 
the excess be ·paid to the department. Just what items of expenses may be: included 
and which on613 rejected will be a matter for the exercise of sound discretion in 
each case. In dealing with the question it should be kept in mind the purpose 
of the act to permit Sunday concerts to be self-sustaining, but at the same time, 
to exclude any element of commercialization or promoters' profits. 

Department of Justice, 

Harrisburg, Pa., September 11, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us to advise you as to the proper construction 
of ihe provisions of the Sunday Concerts Act of June 2, 1933, P. L. 
1423 which require payment to your department of certain proceeds 
of Sunday concerts held under authority of that act. 

Section 2 of the act provides as follows : 

"If, and when, authorized by the Department of Pub
lic Instruction of this Commonwealth, public concerts 

8-3~7(1-<8 
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may be rendered and broadcast anywhere within this 
Commonwealth on Snnday after twelve o 'eloek noon; 
and it shall be lawful for the person or persons render
ing any such c;oncert to charge an admission fee thereto 
at a rate which it is estimated will cover the expenses of 
rendering such concert, including light, heat and com
pensation to ushers, janitors and musicians: .Provided, 
That the cost of light and heat and compensation to 
ushers, janitors and musicians shall not exceed an 
amount computed at the rate charged for light and heat 
and compensation to ushers, janitors and musicians for 
week-days: And provided further, That should the 
amount collected for admission fees to any such concert 
exceed the actual expenses for light, heat and compensa
tion to ushers, janitors and musicians, the excess shall be 
paid to the Department of Public Instruction of this 
Commomrnalth to be employed by it for such public 
music purposes as it may deem proper.'' 

Your particular question is whether the sponsors of a Sunday con
cert may pay from the proceeds, expenses such as costs of printing, 
telegrams, postage, music sheets, advertisements, and rental of hall, 
or whether all the proceeds above the amounts paid for light, heat and 
compensation to ushers, janitors and musicians must be paid to your 
department. 

The purpose of the Sunday Concerts Act was to legalize concerts 
held on Sunday at which admission fees were charged. At the same 
time the Legislature sought to prevent the conduct of purely com
mercialized projects engaged in by the sponsors for profit. Hence 
the restrictions on the amount of admission charges and the require
ment for the return of the excess receipts to your department. Keep
ing this general purpose in view, let us examine the language of 
Section 2 of the act in further detail. 

The first statement concerning the amount of admission fees which 
may be charged is that the amount may be such as is estimated will 
cover "the expenses of rendering sitch concert, incliui1:ng light, heat 
and compensation to ushers, janitors and musicians''. There can be 
little doubt that this language authorizes the collection of admission 
fees sufficient to cover all the reasonable expenses of conducting the 
concert, and is not confined simply to the cost of light, heat and com
pensation to ushers, janitors and musicians. 'l'he use of the word 
"including" in the phrase makes this conclusion clear. That word 
has several shades of meaning but in its present use it is not a word 
of limitation. Similar uses are comparatively common. 

In Achelis v. lli1tsgrove, 212 Ala. 47, 101 So. 670, 672 the court said: 

''Include * * '') has * * * two shades of the same mean-
ing. It may apply where that which is affected is the 
only thing included, and it is also used to express the 
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idea that the thing in question constitutes a part only 
of the contents of some other thing. It is more commonly 
used in the latter sense. Including is not a word of limi
tation, rather it is a word of enlargement, and in ordi
nary signification implies that something else has been 
given beyond the general language which precedes it.'' 
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In Cunningham v. Sizer Steel Corporation, 1 Fed. (2nd) 337 (1924), 
the court had before it for construction a mortgage which created a 
lien on all the real estate and fixed property of the mortgagor and 
also all personal property, expressly including certain specific things 
mentioned that were located upon the described real estate. It was 
argued that the enumeration of the specified articles limited the gen
eral language which preceded the word "including" The court re
jected this contention, saying (p. 338) : 

"* * * But the word 'including, ' in view of the general 
provision preceding the specific enumeration of the things 
mortgaged, . is not a term of limitation. On the contrary, 
it implies an additional inclusion to that evidenced by the 
use of .general language. * * *" 

In United States v . Fifteen Drilled Diamonds, 127 Fed. 753 (1904 ) 
there is also presented an example of the use of the word "including" 
in the same sense. 

Does the subsequent language of Section 2 of the Sunday Concerts 
Act alter the meaning of the phrase just construed, and limit the 
amount of admission fees to the estimated cost of light, heat and com
pensation of ushers, janitors and musicians only1 We find no war
rant for such a construction. The admission charges may cover all 
proper costs of the concert. 

There can be no doubt that if it stood alone, the final proviso of 
Section 2 would compel payment to your department of all the pro
ceeds of the Sunday concert which were not needed for the specific 
items enumerated in that proviso. However , we cannot read this 
clause independently of its conte.xt. We may not overlook the fact 
that the lJegislature has expressly authorized the collection of admis
sion fees sufficient to cover expenses in addition to those specified in 
the proviso. Can we say that the Legislature intended to allow the 
collection of this greater amount simply to require its payment to 
your department and not to permit it to be used for the very expenses 
upon the estimates of which the fund was collected? Our answer 
must be "No." The act is not a revenue act and was not designed 
to levy a tax on the concerts or to augment the State Treasury. 

In Foster's Petition, 243 Pa. 92, 98 (1914), the Supreme Court sai<l: 

"* "" * Where an adherence to the strict letter would 
lead to injustice, to absurdity, or to contradictory provi-
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sions, the duty devolves upon the court of ascertaining 
the true mea,ning: 36 Cyc. 1107. It is fundamental that 
if, giving to the words of an act their literal or natural 
meaning, the conclusion reached would be unreasonable 
or absurd, some other meaning within the reasonable 
scope of the words may be adopted to avoid that result, 
if it appears that such other meaning may probably have 
been the one intended: Rossmiller v. State (Wis.), 91 
Am. St. Rep. 910, 913. It is a settled rule of construction 
.that the legislature will be presumed to have intended 
what is reasonable and effectual, and not what is produc
tive of absurd or anomalous consequences or is impossible 
and incapable ' of execution. • • • '' 

In our opinion the proviso at the end of Section 2 of the Sunday 
Concerts Act must be construed in the light of the principle just 
stated. We could not attribute to the Legislature the unbelievable 
intention to permit the collection of fees based on general expenses of 
the concert and then forbid the use of the fees for any but a very 
limited part of those expenses, and require the balance to be forfeited 
to the State. Moreover, the purpose of the act to permit and encourage 
proper Stwday concerts, the expenses of which should be borne by 
those who enjoy them, would be defeated by any such construction. 
A concert of any size necessarily involves many expenditures other 
than those for light, heat and compensation to ushers, janitors and 
musicians. Tickets and programs must be printed, tickets must be 
sold, · and many other small expenses are inevitable. If the admission 
fees may not be used for these costs, somebody must pay for them out 
of his own pocket. That was not the purpose of the act. It was 
designed to allow concerts to be self-sustaining. 

Therefore, we advise you that the sponsors of a Sunday concert 
authorized under the Act of 1933 may charge an admission fee which 
will . cover the estimated expenses of conducting the concert. These 
expenses need not be confined to p-ayment of light, heat and compen
sation to ushers, janitors and musicians but may includ~ other legiti. 
mate costs of the concert. Having ~ollected admission fees for the 
concert, the sponsors may apply them to all such expenses and not 
simply to those enumerated in the last proviso of Section 2 of the 
Act of 1933. . Only after such expenses have been paid must the 
excess be paid to your ·department. 

Just what items of expense may be included and which ones rejected 
will be a matter ·foi· the exercise of sound discretion i11 each case. In 
dealing' with the question you should keep in mind the purpose of 
the act to permit Sunday concerts to be self-sustaining, but at the 
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same time, to exclude any element of commercialization or promoters' 
profits. 

Very truly yours, 

DEP ARTMEN'I' OF JUSTICE, 

HARRIS C. ARNOLD, 

Deputy Attorney General. 

OPINION NO. 147 

Liquor Control Board-Disposition of fines and penalties imposed by courts of 
quarter sessions for violation of the Pennsylvania Liquor Control Act of Novem
ber 29, 1933,' P. L. (Special Session) 15. 

Fines, penalties and forfeitures imposed under the Liquor Control Act must be 
paid into the State Treasury through the Liquor Control Board and the Depart
ment of Revenue. County officers who collect the fines in the first instance are 
required to remit them to the board, and, in accordance with the act, all moneys 
so received by the board are to be paid into the State Treasury through . the 
Department of Revenue. 

Department of Justice, 

Harrisburg, Pa., September 14, 1934. 

Honorable Robert S. Gawthrop, Chairman, Pennsylvania Liquor Con
trol Board, Harrisburg, Pennsylvania. 

Sir: You have asked us to advise you whether fines and penalties 
imposed by courts of quarter sessions for violation of the Pennsylvania 
Liquor Control Act of November 29, 1933, P. L. (Special Session) 15, 
must be paid into the State Treasury. 

Section 702 of the Liquor Control Act provides as follo;ws: 

".A,H application fees and moneys accruing from sales 
of liquor at Pennsylvania Liquor Stores, and all fines, 
penalties and forfeitures collected, received, or recovered 
by the board under the provisions of this act, shall be 
paid into the State Treasury, through the Department 
of Revenue into a special fund to be known as 'The State 
Stores Fun'd.' All moneys in such fund shall be avail
able for the purposes for which they are appropriated 
by law." 

Although, with certain exceptions not important here, fines, pen
a.lties and forfeitures imposed by the ~ourts are ordinarily payabl(\ 
into the county treasuries, tha,t is not the case where the Legislature 
h~ di~ected that they be paid into the State Treasury: County Code 



226 OPINIONS OF THE ATTORNEY. GENERAL 

of May 2, 1929, P. L. 1278, Sec. 384; Act of March 31, 1860, P. L. 427, 
Sec. 78. Therefore, our sole question is whether Section 702 of the 
Liquor Control Act constitutes a legislative direction that the fines 
and penalties imposed under the act shall be paid into the State 
Treasury. There could be no need for the question if the section 
did not speak of fines, penalties and forfeitures ''collected, received, 
or recovered by the board.'' 

To construe the section as limiting payments into the State Treasury 
to such fines, penalties and forfeitures which are collected from de
fendants by the Liquor Control Board in the first instance would be 
to deprive it of practically all meaning, since the board has no author
ity to impose or collect fines. 

In ·our opinion there can be no doubt that the Legislature intended 
all fines, penalties and forfeitures imposed under the Liquor Control 
Act to be paid into the State Treasury through the Liquor Control 
Board and the Department of Revenue. County officers who collect 
the fines in the first instance are required to remit them to your board, 
and, in accordance with the act, all moneys so received by the board 
are to be paid into the State Treasury through the Department of 
Revenue. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HORACE A. SEGELBAUM, 
Speci:al Deputy Attorney General. 

OPINION NO. 148 

Banks and banlcing·-.Application of the laws of the Commonwealth to the pro
visions of the Federal Banking .Act of .1933 relat-ing to the insurance of deposits. 

The laws of Pennsylvania permit banks, bank ancl trust companies, and savings 
banks to purchase class A stock of F ederal Deposit Insurance Corporation and 
to assume the obligations inciclent to the ownership thereof as now provided by }aw. 

Pennsylvania law does not permit that Corporation to act as 1·eceiver of such 
institutions. 

In the event of the failure of a Pennsylvania institution, which is a member 
of the Corporation, enjoyment by the corponition of the right to receive dividends 
would be dependent upon its becoming nssignee of depositors or being subrogated 
to their rights by pnying them the amount of their claims. The Corporation 
would be entitled to 1·eceive the dividends of depositors when it had paid all or 
part of their deposits, to the extent of snch payment, (a) by virtue of the doctrine 
of subrogation, (b) by receiving written assignments from such clepositors, and in 
either case, by proving their claims in the mrrnner iH'ovi<led by the Banking Code. 
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Department of ,Tn~tice, 

Harrisburg', Pa., September 26, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised concerning the application of the 
laws of the Commonwealth to the provisions of the Federal Banking 
Act of 1933 relating to the insurance of deposits. You refer to various 
questions listed in an inquiry made by general counsel for Federal 
Deposit Insurance Corporation. We shall state and answer these ques
tions as follows : 

I 

Whether the laws of the State authorize or permit 
State banks, bank and trust companies, or mutual sav
ings banks, organized or doing business under the laws of 
the State, to purchase class A stock of the Federal De
posit Insurance Corporation and to assume the obliga
tions incident to the ownership of such stock. 

The Act of January 2, 1934, P. L. 128, amends Section 1001 of the 
Banking Code, approved 1\fay 15, 1933, P. L. 624, by enlarging the 
general corporate powers granted to a bank and a bank and trust 
company to include the power : 

"(16) To become a member of the Federal Deposit 
Insurance Corporation, in accordance with the provisions 
of the Federal · Banking Act of one thousand nine hun
dred and thirty-three, approved the sixteenth day of 
June, one thousand nine hundred and thirty-three, its 
amendments and supplements, or of any other corpora
tion hereafter organized by the United States for the 
purpose of insuring deposits in banks or bank and trust 
companies, and to purchase and hold so much of the 
capital of the Federal Deposit Insurance Corporation, or 
of such other corporation, as will qualify it for member
ship therein.'' 

Therefore, the laws of Pennsylvania now specifically authorize State 
banks and bank and trust companies to purchase class. A stock of 
the Federal Deposit Insurance Corporation and to assume the obliga
tions incident to the ownership of such stock. 

A trust company under existing Pennsylvania law does not have 
the power to receive money on deposit, but is confined generally to the 
transaction of a safe deposit and fiduciary business. Prior to the 
passage of the Banking Code, which defined for the first time ''a bank 
and trust company," the term "trust company" was usually applied 
either to institutions created by special act and given a variety of 
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powers, including that of a bank and of a fiduciary, or to illBtitutions 
created as title insurance companies under the Corporation Act of 
1874 and later given by various acts the power to operate as banks 
and fiduciaries. 

A bank and trust company, as it is now known, is a bank with the 
additional power of acting as a fiduciary. 

Savings banks, with one exception, operate on the mutual principle. 
By virtue of the Act of January 2, 1934, P. L. 128, which amended 
Section 1202 of the Banking Code, both mutual and stock companies 
are given the same power as banks and bank and trust companies to 
become members of the Federal Deposit Insurance Corporation. 

Accordingly, all State banks, bank and trust companies and savings 
banks may purchase class A stock of the corporation and assume the 
obligations incident to ownership thereof, as now set forth in the act. 

II 

Whether the laws of the State allthorize or permit the 
Federal Deposit Insurance Corporation to be appointed 
receiver of a State bank, bank and trust company, or 
mutual savings bank, organized or doing business under 
the laws of the State in the event the bank should be 
closed on account of inability to meet demands of its 
depositors. 

Under the laws of Pennsylvania only the Secretary of Banking may 
act as receiver of a State bank, bank and trust company, trust com
pany, or savings bank organized or doing business under the laws of 
the State. 

Sections 504 and 601 of the Department of Banking Code, approved 
May 15, 1933, P. L. 565, provide for the taking of possession of the 
business and property of an institution by the Secretary of Banking 
as receiver. 

Section 606 provides that no court shall appoint anyone but the 
Secretary as receiver of an institution. 'ff proceedings are instituted 
in a court which shall determine that a receiver should be appointed, 
the Secretary of Banking must be appointed as receiver. 

It is our opinion, therefore, that under the express prohibitions of 
Pennsylvania law, the Federal Deposit Insurance Corporation may not 
act as receiver of a State bank, bank and trust company, trust com
pany, or savings bank of the Commonwealth of Pennsylvania. 

III 

In the event the law of the State does not permit the 
appointment of the Corporation as receiveT, how may the 
Corporation be assured of the enjoyment of its right to 
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receive dividends on the same basis as in the case of a 
closed national bank? Will such recognition: (a) be ac
corqed by State law; (b) be evidenced by the allowance 
of claims by appropriate State authority; (c) be effected 
by assignment of claims by depositors; or (d) be ac
corded by some other method? Recognition in one or 
more of the forms indicated must be accorded before the 
amount of insured deposit liabilities so r ecognized can be 
made available in a new bank. 
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Section 8 of the Federal Banking Act of 1933, approved June 16, 
1933, c. 89, 48 S'tat. 162, at page 168, adds Section 12 (B) to the Fed
eral Reserve Act. Clause (1) of Section 12 (B) provides, inter alia, as 
follows: 

"Whenever any State member bank which is a class 
A stockholder of the Corporation shall have been closed 
by•action of its board of directors or by the appropriate 
State authority, as the case may be, on account of in
ability to meet .the demands of its depositors, and the ap
plicable State law does not permit the appointment of the 
Corporation as receiver of such bank, the Corporation 
shall organize a new national bank, in accordance with 
the provisions of this subsection, to assume the insured 
deposit liabilities of such closed State member bank, to 
receive . new deposits, and otherwise to perform tempo
rarily the functions provided for in this subsection. 
Upon satisfactory r ecognition of the right of the Corpo
ration to receive dividends on the same basis as in the 
case of a closed national bank under this subsection, such 
recognition being accorded by State law, by allowance of 
claims. by the appropriate State authority, by assignment 
of claims by depositors, or by any other effective method, 
the Corporation shall make available to such new bank, in 
accordance with the provisions of this subsection, the 
amount of insured deposit liabilities as to which such rec
ognition has been accorded ; and such new bank shall as
sume such insured deposit liabilities and shall in other 
respects comply with the provisions of this subsection 
respecting new banks organized to assume irusurecl drposit 
liabilities of closed national banks. In so far as possible 
in view of the applicable provisions of State law. the 
Corporation shall proceed with respect to the receiver of 
such closed . bank and with respect to the new bank 

· organized to assume its insured deposit liabilities in the 
manner prescribed by this subsection with respect to 
closed national banks and new banks organized to assume 
their insured deposit liabilities; except that the Corpora
tion shall have none of the powers, duties, or responsibili
ties of a receiver with respect to the winding up of the 
affairs of such closed State member bank. 'fhe Corpora
tion; in its discretion, however, may purchase and liqui
date any or all of the assets of such bank." 
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There is no provision in Pennsylvania law giving to the Federal 
Deposit Insurance Corporation the right to receive dividends on the 
same basis as in the case of a closed national bank. Pennsylvania 
law does not specifically authorize the Secretary of Banking as re
ceiver of a closed State institution to allow payment to the Corpora
tion of depositors' claims. 

Recognition of the Corporation's right to receive dividends would 
be accorded in the manner following : 

The State law provides a method by "·hich depositors of a closed 
bank or bank and t,rust company may prove their claims. Section 
1002 of the Department of Banking Code, Act of l\Iay 15, 1933, P . 
L. 565. 

State law also provides that a depositor may assign his claim to 
another subject to the provision, however, that unless assignments are 
received b~· the institution before it is taken in possession, they ''shall 
be regarded as, and shall have only the legal incidents of, assignments 
made ·after the Secretary takes possession.'' Section 7J 2 B of the 
Department of Banking Code. 

Therefore, under Pennsylvania law the Corporation may receive 
dividends from the Secretary of Banking as receiver of a closed bank 
or a bank and trust company by the simple expedient of receiving 
from all depositors to whom it makes any payment, assignments in 
the amount of such payment. 

The method of receiving assignments would seem to be the most 
expedient one. However, under the equitable doctrine of subrogation 
established by the case law, as distinguished from statutory law, the 
Corporation would be entitled to all the rights of the depositor to 
the extent to which it had paid to him the amount of his deposit. 
Therefore, upon proof of its claim in the manner provided by the 
section of the Banking Code cited above governing proofs of claim, 
the Corporation would be entitled to the dividends which would other· 
wise go to such depositors by virtue of deposits for which the Corpo
ration had already reimbursed them. 

As was stated in South Phila,delphia State Bank's Insolvency, 295 
Pa. 433 (1929), where a deposit claim has been paid by another, the 
latter is entitled to stand in the shoes of the depositor, having ac
quired snch right under the equitable doctrine of subrogation. See 
also South Philadelphia State Bank 1'. National Siirety Company, 288 
Pa. 300 ( 1927). 

Under this principle upon proper proof that Federal Deposit In
surance Corporation has, directly or through the instrumentality of a 
national bank, paid all claims owing to depositor" of a closed State 
institution, the Corporation would be entitled to payment, up to 100% 
of its liabilities to depositors, out of the assets of the closed State in-
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stitution in the hands of the Secretary of Banking after payment of 
administration expenses and certain other types of preferred claims. 
The Federal Deposit Insurance Corporation will, of cour~e, be entitled 
to the same preference over general creditors of the State bank as 
is accorded all depor;itors by State law. 

In summary, we advise as follows: 

I 

The laws of Pennsylvania permit banks, bank and trust companies, 
and savings banks to purchase cla.-,;s A stock of Federal Deposit In
surance Corporation and to assume the obhgations incident to the 
ownership thereof as now prov_ided by law. 

II 

Pennsylvania law does not permit that Corporation to act as re
ceiver of such institutionr;. 

III 

In the event of the failure of a Pennsylvania institution, which is 
a member of the Corporation, enjoyment by the Corporation of the 
right to receive dividends would be dependent upon its becoming as
signee of depositors or being subrogated to their rights by paying them 
the amount of their claims. The Corporation would be entitled to 
receive the dividends of depositors when it had paid all or part of 
their deposits, to the extent of such payment, (a) by virtue of the 
doctrine of subrogation, (b) by receiving written assignments from 
such depositors, and in either case, by proving their claims in the 
manner provided by the Banking Code. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HAROLD D. SAYLOR, 
Deputy Attorney General. 

OPINION NO. 149 

Banlcs and · banking-Trust funds-Bonds of The Delaware River Joint Commis
sion as legal investments for tl"it,St funds in Pennsylvania. 

Under the provisions of the Act of June 12, 1931, P. L. 575, authority is given 
to fiduciariea in the Commonwealth of Pennsylvania to invest funds in the bonds 
of The Delaware River Joint Commission which are legal investments for trnRt 

funds. 
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Department of .Justice,. 

Harrisburg, Pa., October i, -1994. 
I , ~ ' ' 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether bonds of The Delaware 
River Joint Commission are legal investments for trust funds in this 
Commonwealth. 

The Delaware River Joint Commission is the public corporate· in
strumentality of the Commonwealth of Pennsylvania and of the State 
of New Jersey created by virtue of the Act of June 12, 1931, P. L. 
575, and similar legislation of the State of New Jersey, approved 
June 30, 1931, as Chapter 391 of the Laws of New Jersey of 1931. 
As a result ·of this legislation the compact embodying the provisions 
of these acts was entered .into on July 1, 1933, by the Governor of 
Pennsylvania and representatives of the f3tate of New Jersey, which 
compact was in turn ratified by the Congress of the United States. 
The Commission operates the Philadelphia-Camden Bridge over the 
Delaware River and is intended to promote. the use of that river as 
a ·commercial highway to the sea. 

Article X of the acts of the two states and of the compact provides 
as follows: 

'' 'rhe bonds or other securities or obligations which 
may be issued by the commission for any of its author
ized purposes, and as security for which there may be 
pledged the tolls, rents, rates and other revenues, or any 
part thereof, of any properties or facilities owned, oper
ated or controlled by the commission (including the afore
said existing bridge across the Delaware River and the 
aforesaid facilities for the transportation of passengers 
across the said bridge), are hereby made securities in 
which all 1State and municipal officers and bodies of the 
Commonwealth of Pennsylvania and State of New Jersey, 
all banks, bankers, trust companies, savings banks, saving 
and loan associations, investment companies, and other 
persons carrying on a ibanking business, all insurance 
companies, insurance . associations, and other persons 
carrying on an insurance business, and all administrat<irs, 
executors, guardiams, trusteeJs and other fiduciaries, and 
all other ·p·ersons whatsoever, who now . or may hereafter 
be authorized to invest in bonds Ot1" other obligations of 
the Commonwealth of Pennsylvamia or of tihe State of 
New Jersey, may p't'operly and legally invest a,ny fwnds, 
including capital belonging fo them or 1m:thin their con-
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trol, and said bonds or other securities or obligation& are. 
hereby made securities which may properly and legally 
be deposited with and received by any state or municipal 
officer or agency of the ;Commonwealth of Pennsylvania 
or the State of New Jersey for any purpose for which 
the deposit of bonds or other obligations, either of the 
Commonwealth or of the State, is now or may hereafter 
be authorized." (Italics ours.) 

233 

Section 41 (a) 1 of the Fiduciaries. )Act of June 7, 1917, P. L .. 447, 
as last amended by the .A.ct of April 26, 1929, P. L. 817, provides that 
funds in the · hands of a :fiduciary may be invested : 

"* * * in the stock or public debt of the United States; 
or in the public debt of this Commonwealth; or in bonds 
or certificates of debt constituting the direct and general 
obligation of any of the counties, cities, boroughs, town
ships, school districts or poor districts of this Common
wealth; or in first mortgages on real estate in this Coni
monwealth, securing bonds or other obligations not ex
ceeding in amount two-thirds of the fair value of such 
real estate; * * "'" 

Bonds of The Delaware River Joint Commission do not .come within 
the categories named. They do not constitute part of the public debt 
of the Commonwealth nor are they ,obligations of any governmental 
su,bdivision thereof. The Commission is not a political subdiviison of 
Pennsylvania and its bonds are not real estate bonds. They are reve
nue bonds, as security for payment of which is .ithe revenue of the 
Commission received principally from its operation of the bl'.idge 
connecting the cities of Philadelphia and Camden. 

Therefore, the Fiduciaries Act as amended is not authority for the 
investment of funds in the hands of a fiduciary in the bonds of the 
Commission. 

There is, however, no prohibition upon the investment of trust 
funds in- the Commission 'S bonds. Section 22 of Article III of the 
Constitution, in; effect until amended by .the electors in November, 
1933, prohibited the General Assembly from authorizing the invest
ment of trust funds ' 'in the bonds or stock of any private corpora
tion.'' While this section has been amended to read as follows : 

"The General Assembly may, from time to time, by 
law, prescribe the nature and kind of' ~n:vestments for 
trust funds to be made by executors, admm1strators, trus-
tees'. guar~ians and other :fid~ciaries. '' · , · 

the Legislature ·ha~ not ·yet exercised· .the powers therein grante4.: . 
. At ihe ti'rne the bonds of. the Commission were issued, namely, Sep

tember 1, 1933, the prohibition of the Constitution was still in effect. 
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However, The Delaware River Joint Commission is not a private cor
poration. As stated in Article I of the Act of 1931, The Commission 
is: 

"* * * a body corporate and politic ~, * 'x' which shall 
constitute the public corporate instrumentality of the 
Commonwealth of Pennsylvania and the State of New 
Jersey for the following public purposes, and which shall 
be deemed to be exercising an essential governmental 
function in effectuating such purposes, to wit:'' 

Bonds of the Commission are not affected by the constitutional pro
vision in effect on September 1, 1933. Under Section 22 of Article 
III of the Constitution, as amended, the Legislature has authority to 
make the bonds legal investments for trust funds. 

Therefore, it is our opinion that .Article X of the Act of June 12, 
1931, P. L. 575, enlarges the field for the investment of trust funds 
provided by the Act of 1917. The later act does not refer to the 
former, and neither specifically amends nor repeals it. But it does in 
effect enlarge its terms and expand the field in which :fiduciaries may 
make investments. 

The Legislature has clearly provided for the investment by :fiduci
aries of funds in their hands in bonds of The Delaware River Joint 
Commission. 

Therefore, you are advised that under the provisions of the Act of 
June 12, 1931, P . T.J. 575, authority is given to fiduciaries in the Com
monwealth of Pennsylvania to invest funds in the bonds of The Dela
ware River Joint Commission which are legal investments for trust 
funds. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HAROLD D. SAYLOR, 

Dep1tty Attorney General. 

OPINION NO. 150 

Banks and banldng-lnstifotfons incorporated under Act of May 13, 1876, P. L . 
. l61- Bonds in favor of the Commonwealth on employes. 

The Act of 1876 is no longer in effect and there is no obligation on a bank 
created under its provisions to continue bonds on its employes in favor of the 
Commonwealth. If bonds required by Section 513 of the Banking Code of officers, 
directors, trustees, or employes of an institution, who receive payments of moneys 
or handle securities, are given in only nominal amount, it i.s within your diseretion 
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to require such bonds in additional amounts if it is deemed necessary as a safe
guard. In determining whether to do so consideration should be given to the fact 
that other bonds not so conditioned are held by the institution amply protecting 
it against embezzlement, theft, forgery, etc. by such officers, directors, trustees, 
or employes. All bonds given to institutions to safeguard them against illegal acts 
of officers and employes need not be conditioned upon the faithful pe1·£ormance 
of duties. 

Department of Justice, 

Harrisburg, Pa., October 3, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised (1) whether an institution in
corporated under the Act of :M:ay 13, 1876, P. L. 161, must continue 
to provide bonds in favor of the Commonwealth on employes, (2) 
whether bonds required by Section 513 'Of the Banking Code may be 
given in nominal amount if other bonds sometimes known as bankers 
blanket bonds, insuring the institution against loss by embezzlement, 
theft, forgery, etc., are held by the institution, and (3) whether all 
officers' and employes' bonds must 'be conditi,oned upon the faithful 
performance of duties. 

1. Section 18 of the Act of May 13, 1876, P. L . 161, provided as 
follows: 

' ' * "'' * before the cashier, teller, bookkeeper or other 
persons necessary for executing the business of the cor
poration shall enter upon their duties, they shall each 
* • * enter into a bond to the Commonwealth of Penn
sylvania in such amount as the board of directors may re
quire, conditioned for the proper and faithful perform
ance of his duties, the security of which bonds shall be 
approved by the court of common pleas ;of the county in 
which the corporation is located, and recorded within 
thirty days thereafter in the office for recording deeds in 
such county; * * •" 

Under the provisions of .this law, bonds in favor of the Common
wealth were given by .an employe to insure against any loss arising 
from the failure of the principal properly and faithfully to perform 
his duties. 

This act was repealed by Section 1602 of the Banking Code and is 
no longer in effect. 

It is our opinion that there is no ·requirement on any bank incor
porated under the provisions of the Act of 1876 to secure from its 
cashiers, tellers, bookkeepers or · 'Other ~mployes, bonds running in 
favor of the Commonwealth. 
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2. Section 513 of the Banking Code of ·May 15, 1933, P. L. 624, 
provides as follows : 

''A. The officers and employes of every institution as 
well as any director or trustee of, an incorporated institu
tion who is authorized to receive payments of moneys, 
or to handle negotiable securities on behalf of such in
corporated institution, shall, before entering upon the 
performance of their duties, furnish to it bonds in such 
amount as is specified, with such surety as is approved, 
in the case of an incorporated institution, by the directors 
or trustees, and in the case of ia private bank, by the 
private banker or bankers. Such bond shall be condi
tioned upon the faithful performance of the duties of 
such officers, directors, trustees, or employes. The cost 
of such bonds may be paid by the institution. 

'' B. The Department shall have the power to require 
any such officer, director, trustee,. or employe, at any time 
during his term of office or employment, to furnish a 
bond in an amount greater than that required by the 
board of directors or trustees of the incorporated insti
tution, or by the :private banker or bankers, as the case 
may be, or it may r equire new or additional surety." 

This section, which applies to all banking institutions, was enacted 
in lieu of the provisions 1of Section 18 of the Act of 1876, which ap
plied only to banks. It calls for a bond given not only by a cashier, 
teller, or bookkeeper, but also by any employe, officer, or director who 
is authorized to .receive payments of mqneys or handle negotiable se
curities for the institution. It is given in favor of the institution and 
not in favor of the Commonwealth. 

You have asked whether you must require a bank, a bank and trust 
company, o:r; a trust company, to secure such bonds in more than 
nominal amount if the institution holds other bonds amply safeguard
ing it against any loss due to embezzlement, theft, forgery, etc., by 
its officers, directors, and employes. 

We are informed that many institutions hold what is known as 
bankers blanket bonds, insuring them against loss in substantial 
amount arising from defalcation or fraud on the part of the various 
individuals named therein. These individuals are not principals on 
these bonds; they do not execute them. The bonds are really in effect 
insurance policies. 

Other institutions hold "name" or schedule bonds on which the 
employes, officers, or directors are principals and either individual'> 
or corporations are sureties. These bonds do not provide that they 
are conditioned on the faithful performance of the duties of the vari
ous persons whose acts they concern. To include in the coverage given 
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by the bond phraseology to lthat effect, the premium thereon would be 
increased materially in amount. 

In our opinion it is a matter for the board of directors or trustees 
of the bank, bank and trust company, or trust company, to determin11 
in what amount it is necessary for the protection of the instit11tion 
that a bond ''conditioned upon the faithful performance of the duties'' 
of its officers, directors, trustees or employes; be given by them. If the 
institution holds other bonds safeguarding · it against ioss ;due to em
bezzlement, theft, forgery, etc., on the part of these individuals ··in 
8uch amount a~ the institution believes it necessary that it be. pro
tected against such acts, you need not require the institution to pro
vide itself with a bond such as is exacted by the provisions :of Section 
513, in other than nom.inal amount. If, however, you do require a 
bond in larger amount, such bond must be conditioned on the faithful 
performance -0f the principal 's duties. There is nothing in the law 
making it your duty to require an institution to secure a .bond or other 
obligation containing any other conditions or otherwise protecting the 
institution from acts of its officers, directors, or employes. 

3. Where an institution secures additional bonds safeguarding it 
against embezzlement, theft, forgery, etc., by its officers and employes, 
it is not necessary that such bonds be conditioned upon the faithful 
performance of the duties of such individuals. 

SUMMARY 

1. The Act of 1876 is no longer in effect and there is no obligation 
on a bank created under its provisions to continue bonds on its em
ployes in favor of the Commonwealth. 

2. If bonds required by Section 513 of the Banking Code of officers, 
directors, trustees, or employes of an institution, who receive payments 
of moneys or handle securities, are given in only nominal amount, it 
is within your discretion to require such bonds in .additional amounts 
if you deem this safeguard necessary. In determining whether to do 
so, you may give consideration to the fact that other bonds not so con
ditioned are held by the institution amply protecting it against em
bezzlement, theft, forgery, etc. by such officers, directors, trustees, or 
employes. 

3. All bonds given to institutions to safeguard them against illegal 
acts of officers and employes need not be conditioned upon ihe .faithful 
performance of duties. Very truly yours, 

DEP ARTlVIENT OF JUSTICE, 
HAROLD D .. SAYLOR, 

Dep1dy Attorney General. 
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OPINION NO. 151 

Banks and banking-Institutions under supervision of Se1Jretary of Bank-ing
Affiliates-Acts of May 15, 19,33, P. L. 565; January 2, 1934, P. L. 128; Fed· 
eral Banking Act of 1933, c. 89, 48 Stat. 16.'2. 

Powers of supervision over and regulation of corporations or persons affiliated 
with institutions under supervision of the Secretary of Banking, as provided by 
the Department of Banking Code, the Banking Code and the Federal .Banking Act 
of 1933. Effect of various provisions of the Federal Banking Act of 1933 upon 
the powers and duties of the Secretary of Banking over institutions under his 
supervision, including those which are not members of the F ederal Reserve 
System. 

Department of Justice, 
Harrisburg, Pa., Oct0her 24, 1934. 

Honorable William D. Gonlon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You ask to be advised respecting your powers of superv1s10n 
over and regulation of c0rporations or persons affiliated with institu
tions under your supervision, as provided by the Department of Bank
ing Code, the Banking Code and th<: Federal Banking Act of 1933. 

You have made several inquiries regarding the effect of various 
provisions of the Federal Banking Act of 1933 upon your powers and 
duties over institutions under your supervision, including those which 
are not members of the Federal Re~erve System. 

In complying with your request, we shall state first your inquiry and 
then our opinion thereon. 

I 

Do the definition<: of ''affiliate ' ' and ''holding com
pany affiliate" in the Federal act become th e definitions 
of affiliates for the purposes of Section 402 of the Depart
ment of Banking Code and Section 2 of the Banking 
Code? 

Section 402 of th e Department of Banking Code, Act of May 15, 
1933, P. L. 565, provides as follows: 

"The Departmeut of Banking shall have the power to 
supervise, regulate. limit , or prohibit the activities of 
corporation8 or persons affiliated with institutions to the 
same extent as sneh activities of corporations or persons 
affiliated with national banking associations, or with mem
bers of a Federal Reserve Bank, are, or shall be, super 
vised, regulated, limited, or prohibited by gener al law, or 
by regulations issued h~' an~· 'F'Prlcral authority pursuant 
to law.'' 

Section 2 of the Banking· Code, Act of May 15. 1933, P. L. 624, as 
amended by Section 2 of the Act of .January 2, 1934, P. J_;. 128, de
fines ' ' affiliat ed corporation or person'' as : 
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''.;; .;; * such an affiliated corporation or person, as is 
defined, by any Federal law or any regulation issued by 
any Federal authority pursuant to law, to be a corpora
tion or person affiliated with a national banking associa
tion or a member of a Federal Reserve Bank or as a 
holding company affiliate.'' 
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The Federal ''Banking· Act of 1933, '' approved June 16, 1933, 
c. 89, 48 Stat. 162, contains amendments to the Federal Reserve Act 
and the National Banking Act and additional provisions for the regu
lation of affiliates of national banks and state institutions which are 
members of the Federal Reserve System. 

In general, Section 2 of the Federal Banking Act of 1933 defines 
an "affiliate" as a corporation, business trust, association or other 
similar organization more than fifty per cent. of the voting stock of 
which is owned by a banking institution which is a member of a 
Federal Reserve Bank or the majority control of which is held by the 
shareholders of such member bank or of which a majority -0f the di
rectors or trustees have similar functions in a member bank. 

It defines a ''holding company affiliate'' as such similar organization 
'holding a majority interest in a member bank by stock ownership or 
control by trustees. 

Section 402 of the Department of Banking Code refers to ''corpora
tions or persons affiliated with institutions" and to "corporations or 
persons affiliated with national banking associations or with members 
of a Federal Reserve Bank.'' The section of the Federal Banking 
Act of 1933 referred to clearly describes such corporations or such 
persons as are associated in a business trust, association or similar 
organization as ''affiliates'' or ''holding c-0mpany affiliates'' of banks 
which are members of the Federal Reserve System. 

In our opinion, Section 402 applies to all corporations and persons 
which are defined in the ·Federal Banking Act of 1933 as ''affiliates'' 
or "holding company affiliates," for such affiliates are "supervised, 
regulated, limited or prohibited by general law," namely, by Act of 
Congress. Similarly the phrase ''affiliated corporation or person,'' 
wherever it appears in the Banking Code, includes such corporations 
and persons as are defined in the Federal Banking Act of 1933 as 
"affiliates" or "holding company affiliates," and are by that act 
regulated and supervised. 

In short, whatever provisions of the Federal Banking Act of 1933 
affect corporations or persons therein designated as "affiliates" or 
"holding company affiliates" of national banks, or of State banks 
which are members of the Federal Reserve System, are by virtue of 
Section 402 read into the Department of Banking Code, and by the 
definition of Section 2 of the Banking Code, are read into that Code 
wherever reference therein is made to affiliated corporations or persons. 
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II 

Do the limitatimis on loans to affiliates i.inposed by 
the Federal Bankirig Act of 1933 supersede limitations 
imposed by the Banking Code 1 

Section 1006 of the Banking Code limits loans made by an institu
tion under your supervision to one corporation or person to -a maximum 
of twenty-five per centum of the unimpaired capital and twenty-five 
per centum of the unimpaired surplus of .the institution. Exceptions 
provide that this restriction has no application to certain types of 
loans, with which we are not here concerned. 

Section 13 of the Federal Banking Act of 1933, adding a new Sec
tion 23A to the Federal Reserve Act, regulates transactions by Federal 
Reserve member banks with affiliates thereof. It prohibits a member 
bank from making loans or extending credit to an affiliate, and invest
ing funds in and making advances secured by the capital stock or 
obligations of any affiliate, in excess of ten per centum of the capital 
stock and surplus of the member bank where one affiliate is concerned, 
and in excess of twenty per centum of the capital stock and surplus 
in such transactions with more than one affiliate. 

In so far as banks or bank and trust companies . which are members 
of the Federal Reserve System are concerned, they, of course, without 
ari.y action by your department, are bound by the provisions of Sec
tion 13 of the Federal Banking Act. 

Section 402 of the Department of Banking Code gives the depart
ment the power to supervise, regulate, limit, or prohibit the activities 
of affiliates. By virtue of that authority you may enforce compliance 
with its terms by institutions under your supervision, even though 
they are not member~ of the Federal Reserve System, and you may 
likewise compel eompliance by affiliates dealing with such institutions. 
But so far as nonmember banks are concerned, you can not prohibit 
their activities with third parties affecting affiliates, for example, the 
acceptance of stock holdings t.herein as collateral securing loans made 
to third parties by a nonmember bank. As to the acceptance of 
shares of capital in an affiliate a~ collateral, Section 1008 of the Bank
ing Code controls. 

The Department of Banking Code relates to the powers and duties 
of your department and of you as Secretary over banking institutions 
of this Commonwealth. Section 202 provides that the department 
"shall enforce and administer. all laws of this Commonwealth which 
relate to any institution, ;:i,nd shall .. exercise such general supervision 
over institutions as will ;ifford th~ . greatest possibie safety to de" 
positors, other creditors, and stockholders thereof." The Code gives 
you and your department power to apply, not only to their affiliates 
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but to institutious themselves, all provisions of the Code and .of l!-,edcral 
banking laws respecting corporations or persoDB affiliated with bank~ 

ing institutions affected by those laws. 

Therefore, the limitations imposed by the Federal act on loans to 
affiliates of institutions which are members of the Federal Reserve 
System Supersede those imposed by the Banking Code, in so far as 
members of the Federal Reserve System are concerned. A.s . to non
member banks, you may by official order promulgate the provisions 
of Section 13 of the Federal Banking A.ct of 1933, in so far as rela
tions directly between the nonmember bank and its affiliates are con
~erned. However, as to the power of nonmember banks to lend to 
third persons or corporations and accept as collateral shares of stock 
in an affiliate of the nonmember bank, the provisions of Section 1008 
of the Banking Code control. 

III 

May a holding company affiliate vote shares of stock 
of an institution without .. entering into an agreement as 
provided by the Federal Banking A.ct of 1933, and if 
so, in what manner may the institution be required to 
withhold dividends on its shares owned by a nonagreeing 
affiliate? · 

Section 19 of the Federal Banking· A.ct of 1933 prohibits a holding 
company affiliate from voting the shares of an institution owned or 
held by it, unless it receives a voting permit from the Federal Reserve 
Board. Such permit is obtained only when the holding company 
affiliate agrees to submit itself, and in some instances its subsidiaries, 
to examination by duly authorized examiners and agrees to the filing 
and publication of reports of condition, etc. Violation of the agree
ment subjects the affiliate to the penalty of having its permit re
voked, in the event of which revocation the Federal Reserve Board 
may proceed to forfeit the charter in the ca-se of a national bank. 
Section 5 ( e) of the Federal Banking A.ct of 1933 requires a state 
member bank to obtain a similar permit from holding company affiliates 
or; sm;render membership in the Federal Reserve System. 

So far as State institutions which are members of the Federal Re-
. serve S'ystem are concerned, permits will be issued by the Federal 
Reserve Board. The Department of _Banking may require that the 
member bank secure a permit issued by the department or it may ac
cept the permit of the Federal Reserve Board in lieu of its own permit. 

In the case of nonmember banks, the Department of Banking may 
likewise, of course, require that they secure permits of the depart
ment, as it holds in this respect a position analagous to that of the 
Federal Reserve Board. 
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If a holding company affiliate of a State institution does not enter 
into such an agreement, as required by Section 19 of the Federal 
Banking Act of 1933, or violates the terms of such agreement, you 
may prohibit it from voting its stock in an institution under your 
supervision, and you may issue an order requiring the institution 
·whose shares of stock are involved to withhold dividends on such shares 
owned by a noncomplying holding company affiliate. If the institu
tion refuses to comply with yom· order, you may proceed against it 
in the manner provided by Article V of the Department of Banking 
Code for violation of orders of the department, as hereinafter re
ferred to. 

IV 

May you impose the penalties pre.scribed by the Fed
eral Banking Act of 1933 upon institutions failing to 
divorce securities affiliates 1 

Section 20 of the Federal Banking Act of 1933 provides that after 
one year from the date of its enactment, which was June 16, 1933, no 
member bank shall be affiliated in any manner described in Section 
2 (b) of the act with any corporation, association, business trust or 
other similar organization engaged principally in the issue, under
writing, distribution, sale, etc. of securities. Section 20 further pro
Yides a penalty not exceeding· one thousand dollars per day to be as
sessed by the Federal Reserve Board against a member bank violating 
this section. If the violation continues for six months after the mem
ber bank is warned to discontinue it, forfeiture of the rights and 
privileges of membership in the Federal Reserve System may be de
clared. 

Institutions under your supervision, which are members of the 
Federal Reserve System, are subject to the prohibitions of Section 20. 

Nonmember banks are not subject to these provisions. However, by 
virtue of Section 402, you haYe authority to subject them to the same 
requirements. You may order such institutions to divorce themselves 
forthwith from affiliates engaged in the securities business. If they 
violate such order, you do not have the power to impose the penalties 
prescribed by the Federal act. Section 402 of the Department of 
Banking Code does not give you authority to impose penalties pro
vided by Federal legislation. However, you may proceed against the 
institution under the provisions of Article V of the Department of 
Banking Code for violation of the department's order. 

v 
May you require an institution in computing its loans 

to a corporation not affiliated with it to include therein 



OPINIONS OF THE ATTORNEY GENERAL 

obligations of subsidiaries in which such corporation owns 
or controls a majority interest, even though the institu
tion is not a member of the Federal Reserve System? 
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Section 26 of the Federal Banking Act of 1933 amends the first 
paragraph of Section 5200 of the Revised Statutes, by adding at the 
end thereof the following : 

'' • • ;; and shall include in the cruse of obligations of a 
corporation all obligations of all subsidiaries thereof in 
which such corporation owns or controls a majority in
terest.'' 

The section to which this provision is an amendment limit<> loans 
to any corporation or person to ten per centum of the combined un
impaired capital and surplus of the institution. Section 1006 of the 
Banking Code establishes the limit of loans to one corporation or per
son to twenty-five per centum of the unimpaired capital and surplus. 

The provisions of Section 26 of the Banking Act of 1933 apply to 
institutions under your supervision which are members of the Federal 
Reserve System. They do not apply to nonmember institutions be
cause a subsidiary in which a corporation not affiliated with an institu
tion owns or controls a majority interest is not, under the definitions 
of Section 2 (b) of the Federal Banking Act of 1933, an affiliate, and 
for that reason does not come within the scope of S'ection 402 of the 
Department of Banking Code. 

Every institution under your supervi"Jion, which is a member of the 
Federal Reserve System, in computing its loans to a corporation, must 
include therein loans to subsidiaries in which such corporation owns 
or controls a majority interest. The total of the loans to such cor
poration as so computed must not exceed ten per centum of the com
bined c:apital and surplus of the institution. 

You may not require an institution which i.s not a member of tho 
Federal Reserve System, in computing its loans to a corporation not 
affiliated with it, to include therein those it makes to any subsidiary 
of such corporation, except in so far as such loans are "made for the 
benefit of the corporation." The limit of a loan by a nonmember in
stitution to any corporation not affiliated with it remains at twenty
five per centum of the combined unimpaired capital and surplus of the 
institution. 

VI 

May you require an institution to obtain from its affili
ates reports of condition and impose ·a penalty for non
compliance with such requirement? 

Section 27 of the Federal Banking Act of 1933 authorizes th~ 
Comptroller of the Currency to require a national bank to obtain from 
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any affiliate or holding company affiliate not less than three reports 
of condition during each year and to furnish such reports to the 
Comptroller. :B'or fa1lure to do so, the national bank shall be subject 
to a penalty of one hundred dollars for each day that any such ,failure 
shall continue. 

Under Section 402 of the Banking Code you have the same power 
with respect to affiliates of institutions under your supervision as 
Federal authorities have over affiliates of national banks. 

In our opinion, therefore, you may issue a regulation requiring any 
institution under your supervision to obtain from each of its affiliates 
and holding company affiliates reports in such form as you shall pre
scribe. An institution failing to comply with your request is not sub
ject to the penalty imposed by the Federal Banking Act of 1933. For 
its failure to comply with an order issued by you pursuant to the 
provisions of Section 27, you may proceed against it under the pro
visions of Article V of the Department of Banking Code. 

VII 

lVIay you require affiliates of State institutions to sub
mit to an examination T 

Section 28 of the Federal Banking Act of 1933 authorizes the Comp
troller of the Currency to examine the affairs of any affiliate of a 
national bank. 

In our opinion, under Section 402 of the Department of Banking 
Code you clearly have the same power with respect to an affiliate of 
an institution under your supervision and may issue regulations re
quiring such an affiliate to submit to examination by your department. 

VIII 

What procedure should you follow when an institution 
fails to comply with an order issued by your department 7 

Section 501 of the Department of Banking Code provides that when 
an institution violates any provision of its charter or of any law of 
the Commonwealth, the department may by written order direct it to 
discontinue such violation. 

In the event that any written order issued by you pursuant to this 
section is not promptly complied with, you should proceed under 
Section 502 of the Code. This provides that through the Department 
of Justice you may petition the Court of Common Pleas of Dauphin 
County, or of the county where the institution has its principal place 
of business, for an order directing compliance with your order. Such 
petition must be granted by the court following proof at a hearing 
that the department's order was lawfully issued. 
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Furthermore, Section 503-B of the Code provides for the institution 
of quo warranto or injunction proceedings by the Department of 
Justice following hearing, when an institution violates provisions of 
its articles of incorporation or of an order lawfully issued by your 
department. 

In addition ·to the remedy of quo warranto given by the Code, 
Section 504 provides that the department may take possession of an 
institution, upon approval of the Department of Justice following 
hearing, if the institution has violated provisions of its charter, of 
any order of the court issued upon application of the Department of 
Banking, or of any law of the Commonwealth regulating its business. 

SUMMARY 

To summarize, we therefore advise : 

I 

The definitions of "affiliate" and "holding company affiliate" used 
in the Federal Banking Act of 1933 become the definitions of affiliates 
for the purposes of Section 402 of the Department of Banking Code 
and Section 2 of the Banking Code and are read into those codes 
wherever reference therein is made to affiliated corporations or per
sons. 

II 

The limitations on loans to affiliates imposed by the Federal Bank
ing Act of 1933 supersede absolutely limitations imposed by the 
Banking Code with respect to institutions under your supervision, 
which are members of the Federal Reserve System. As to non
member institutions, you may promulgate by order the provisions of 
the Federal act so . far as relations directly between the nonmember 
banks and their affiliates are concerned. 

III 

A holding company affiliate may not vote shares of stock of an 
institution under your supervision without agreeing, if it is an affiliate 
of a member of the Federal Reserve System, to be examined as pro
vided by the Federal Banking Act of 1933, and, if it is affiliated with 
a nonmember institution, to be examined in the same manner by the 
Department of Banking. If any affiliate of a nonmember bank fails 
so to agree or violates the terms of its agreement, you may proceed 
against it in .the manner provided in the Department of Banking Code 
for violations of any valid order of your department. 
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IV 

The penalties prescribed by the Federal Banking Act of 1933 upon 
institutions failing· to divorce securities affiliates may be imposed 
only by the Federal authorities upon institutions under your st:1.per
vision which are members of the Federal Reserve System. If a non
member institution violates your order to divorce froni it an affiliate 
engaged in the securities business, you may proceed against such in
sti1ntion only for violation of the department's order. 

v 
You may require an institution under your supervision in comput

ing loans to a corporation to include therein obligations of subsidiaries 
thereof only if such institution is a member of the Federal Reserve 
System. 

VI 

You may require an institution to obtain from its affiliates reports 
of condition and for its failure to do so you may proceed against it 
for violation of your order, as provided in the Department of Bank
ing Code. 

VII 

You may require affiliates of institutions t o submit to examination 
hy your department. 

VIII 

Where an institution fails to comply with an order issued by your 
department, you may throug'h the Department of Justice petition the 
court for an order directing the institution to obey the order of your 
department, or you may notify the Department of Justice, which may 
institute quo warranto proceedings. For violation of a couTt order 
you may take possession of the institution with the consent of the De
partment of Justice following a hearing before that department. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HAROLD D. SAYLOR, 

Deputy Attorney General. 

file:///-iolation
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OPINION NO. 152 

Liquor Control Board-Competitive ex11111iinations-E11iployes- Non-employes
Filling of vacancies. 
A plan proposing that when examinations are given to persons desiring employ

ment by the board, there be two sets of examinations, one for persons already in 
the employ of the board and the other for persons not so employed, would not 
conform to the requirements of the law. Section 302 of the Act of November 29, 
1933, P . L. (Special Session) 15. 

Department of Justice, 
Harrisburg, Pa., November 7, 1934. 

Honorable Edward B. Logan, Budget Secretary, Harrisburg, Penn
sylvania. 

Sir: You have asked us to advise you as to the legality of a pro
posed plan for the examination and employment of employes of the 
Liquor Control Board which may be summarized as follows: 

It is proposed that when examinations are given to persons who 
desire employment by the board, there be two sets of examinations, one 
for persons who are already in the employ of the board and the other 
for persons not so employed. The purpose of the examination for 
present employes would be to make it possible for them to qualify 
for positions of higher rating than those then held. 

As a result of these separate examina,tions, two eligibility lists would 
be prepared. ·when a vacancy would occur, the board would take first 
any persons available on the list made up of employe-applicants. 
Only after that list was exhausted would the other list be drawn upon. 

In our Formal Opinion No. 138, dated June 12, 1934, we advised 
the Liquor Control Board that since our law contains no provisions 
for promotions such as are found in many civil service laws, employes 
of the board could not be promoted from one classification to another 
without examination. Your present inquiry arises from that ruling. 

Section 302 of the Liquor Control Act of November 29, 1933, P. L. 
(Special Se~ion) 15 provides that no officer or employe shall be ap
pointed or employed by the board except as provided by that section. 
The board is then authorized to determine the qualifications which 
must be met by applieants for employment, and all applicants are re
quired to take competitive examinations. The concluding parngraph 
of the section is as follows : 

"All offices, places and employments in Pennsylvania 
Liquor Stores or establishments operated by the board 
.shall be filled by selections from persons who have satis
factorily passed the examinations. The person receiving 
the highest grade shall be first appointed, and so on. The 
list of eligibles in any district shall be valid only until 
the next examination is held in sueh district..'' 

In our opinion the board could prescribe as a prerequisite to the 
taking of an examination for particular classes of employment that 
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all applicants shall have had certain experience as an employe of the 
Liquor Control Board. This, of course, would provide for the pro
motion of existing employes. ' 

However, in our opinion, the additional feature of your proposition, 
namely, a separate examination for non-employes, would not be in 
accord with the law as it now stands. 

The act requires that any vacancy shall be filled by employment . of 
the person who received the highest grade in his examination, and 
so on. Under the proposed plan persons not already in the employ 
of the Liquor Control Board would not be competing at all in the ex
aminations with the employe-applicants, although both were seeking 
the ,9ame position. The man who, as an outsider, received the highest 
grade in his examination would have no chance of obtaining the 
position until the lowest candidate on the employes' list had been 
promoted to a higher position. 

In our opinion, such a plan would not constitute a system of com
petitive examination such as the act contemplates, ·and selections of 
c,mployes from one of two concurrent lists would not satisfy the re
quirement that vacancies be filled by the person having the highest 
rating and so on. 

Therefore, we advise you that the proposed plan as outlined in the 
earlier part of this opinion would not conform to the requirements 
of the law. 

Very truly yours, 

DEPARTMENT OF JUS'rICE, 
HARRIS C. ARNOT_,D, 
Deputy Attorney General. 

OPINION NO. 153 

Liquor Control Board--Assistant to the Se()Tetary-Appointment without examina
tio?t-.4.ot of November 29, 1933, P. L. (Spe<>ial Session) 15. 

·An. assistant to the secretary of the board will have to qualify in accordaiicc 
with the provisions of Section 302 of the act·. 

Department of Justice, 
Harrisburg, Pa., November 20, 1934. 

Honorable Robert S. Gawthrop, Chairman, Pennsylvania Liquor Con
trol Board, Harrisb.urg, Pennsylvania. 

Sir: You have asked us whether your board may appoint without 
rxamination all assistant to the secretarv of the board 

By Formal OpinionNo. li3, dated D.ecember 22, 1933, the Attorney 
General advised you that the be>ard might appoint a secretary without 
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requiring him to take a competitive examination under the provisions 
of Section 302 of the .Act of November 29, 1933, P. L. (Special Ses
sion) 15, No. 4. 

Section 302 of the act just mentioned provides that .no officer or em
ploye shall be appointed or employed by the . board after January 1, 
1934, except as provided in that section, namely, after competitive ex
amination. The reason given by the .Attorney General for his ruling 
that the secretary of the board was not within that section was that 
the Act of November 29, 1933, P. L. (Special Se...<1Sion) 13, No. 3, which 
created the Liquor Control Board, expressly authorized the board to 
appoint a secretary, and that .Act No. 4 was not to be construed as 
cancelling the authority so given . 

.Act No. 3 does not provide for the appointment by the board of 
an assistant seeretary or other officer beside the secretary. The secre
tary is authorized to designate a regular clerk employed by the board 
to act when the secretary is absen~, but that provision is of no signifi
cance here except as it may show an absence of any intent of the 
Legislature to provide a regular assistant under .Act No. 3. There
fore, the principles of Formal Opinion No. 113 can not apply to the 
present question. · · 

We have not overlooked the fact that iri Formal Opinion No. 113 
we recognized that Section 302 of .Act No;. 4 is part of an article en
titled "Pennsylvania Liquor Stores," and said that the secretary of 
the board would have many dutie.s which woul~ have no relationship 
to the stores. However, that was simply an explanatory and sub
ordinate reason which, in t},ie absence of statutory authority contained 
in .Act No. 3 for the appointment of a secretary, would not have been 
enough to warrant the result there· reached. Therefore, it does not 
furnish a basis on wh~ch. we . could now say that an assistant secretary 
may be appointed without examination. 

Therefore, we advise you that an assistant to the secretary of the 
board will have to quaJify in , accord~nce with the provisions of Section 
302 of .Aet No. 4, 

Very truly yours, 

.DEP .ARTMENT OF JUSTICE, 
. H.ARRIS C . .ARNOLD, 
Deputy Attorney General. 

OPINION NO. 154 
' ' . . 

School districts-Bond issue."t--Pledged ta:te,'t--ACTt of May 18, 193:1, P .. L. 819. 

All unpaid taxes which are made th~ · hasis -of a hon~ is~ue under the Mai;tsfi~ld 
Act when collected must·· be paid· j nto the emerg·ency smkrng fund of the district 
witl;out deduction for collectors' commissions. The collector must be compensated 
out of other funds of tlie district. 
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Department of Justice, 
Harrisburg, Pa., November 20, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us whether a school district which has issued 
bonds and pledged taxes under the Act of May 18, 1933, P. L. 813, 
commonly known as the Mansfield Act, may pay from such taxes when 
collected, the usual commission" to the tax collector who collects them. 

The Mansfield Act authorizes municipal subdivisions, including 
school districts, to borrow money on bonds running as long as ten 
years, to meet current expenses. The municipality is required to 
pledge uncollected taxes for payment of the bonds, and with respect 
to that pledge, the act provides as follows: 

"Section 3. Each ordinance or resolution authorizing 
the issuing of said bonds shall recite an amount of the 
uncollected taxes then due, at least equal to the amount 
of the proposed issue of bonds, which amount of uncol
lected taxes so recited shall become a trust fund for the 
redemption of said bonds and the payment of the inter
est and taxes, if any, thereon, and it shall be the duty of 
the secretary or clerk of the governing body to credit the 
emerg·ency sinking fund with such taxes and of the treas
urer of such municipality or quasi municipality to deposit 
in the emergency sinking fund, immediately upon receipt 
thereof, any and all said uncollected taxes, provided that 
the amount of said uncollected taxes r eceived and de
posited in the emergency sinking fund in any year may 
be deducted from the amount of the annual tax, levied 
for the year following, to be levied and collected for the 
redemption of said bonds and the payment of the interest 
and taxes, if any, thereon. 

''Section 4. Any person who shall, directly or indirect
ly, apply or use any of said uncollected taxes to or for 
any purposes other than to deposit the same in the emer
gency sinking fund shall be guilty of a misdemeanor, and, 
upon conviction thereof, shall be fined in a sum not ex
ceeding one thousand dollars ($1,000.00) , or imprisoned 
for a term not exceeding one (1) year, or either or both, 
in the discretion of the court.'' 

Your precise question, as we nndPrstand it, is whether the amount of 
pledged taxes which must be paid into the emergency sinking fund 
must be the gross amount collected or whether it may be tolled for the 
commissions of the colle~tor who gathers them in. 

Section fi59 of the School Code of May 18, 1911, P . h ::09, requires 
every tax collector to acconnt in full to the school board, for all taxe::; 
un his duplicate, les" only such amounts as he may hase been exoner-



OPINIONS OF 'l'H]i] ATTORNEY GENERAL 251 

ated from collecting and such amounts as are assessed against real 
e,state on which there is no personal property from which the tax could 
have been collected. The collector has no authority to deduct his com
pensation before paying the taxes over to the school board. This .is 
made entirely clear by Section 554 of the School Code which directs 
that the compensation of tax collectors is to be paid ''by proper orders 
drawn on the school treasurer, as other account.~ are paid by any school 
district.'' 

Thus, it is apparent that the taxes which the school district receives 
are the gross taxes without deduction of collectors' commissions. It is 
that gross amount which the act designates as a trust fund and which 
the treasurer must pay into the emergency sinking fund. There is no 
~mthority under which the treasurer could hold out and put into the 
general treasury enough to pay commissions,-and no authority to 
draw orders on the emergency sinking fund to pay such fees. 

Therefore, we advise you that all unpaid taxes which are made the 
basis of a bond issue under the Mansfield Act, when collected, must be 
paid into the emergency sinking fund of the district without deduction 
for collectors' commissions. The collector. must be compensated out 
of other funds of the district. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HARRIS C. ARNOLD, 
Dep1ity Attorney General. 

OPINION NO. 155 

1'eachers Colleges-Student organizations-Right to control certain activities and 
finanoial returns from such activities. 

The principles stated in Formal Opinion No. 70, (Official Opinions of Attorney 
General, 1931-1932, p. 256) in reference to cooperative stores, to apply to extended 
activities conducted by student organizations. 

Department of Justice, 
Harrisburg, Pa., November 27, 1934. 

Honorable James'N. Rule, Superintendent of Public Instruction, Har
. risburg, Penn.sylvania. 

Sir: By our Formal Opinion No. 70, dated October 31, 1932 (Ops. 
of Attorney General 1931-1932, p. 256), we advised you that student 
cooperative a.ssociations at State teachers colleges might legally operate 
stores for sale of books and other small articles needed or wanted by 
the students. You now inquire whether those student organizations 
may also be permitted to conduct and be responsible for student ath
letics, lectures, entertainments, publications and similar activities. 
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Your problem, as we understand it, is chiefly one of finances, and there
fore, reduced to its simplest terms, the question is whether student or
ganizations may be permitted to collect funds and control completely 
the finances of these activities, without turning the money into the 
treasury of the college. 

It is our understanding that under informal opinion of the present 
Attorney General, addressed to your department on October 11, 1929, 
the colleges themselves have generally sponsored athletic contests and 
other student activities in much the same way that the normal schools 
were accustomed to do prior to the time they were taken over by the 
State. Under that system fees and admission charges are collected by 
the colleges and turned in to the State Treasury as required by The 
Fiscal Code, and the expenses are paid from the State appropriation. 
Nevertheless, we see no legal objection to separating these activities 
from the purely educational activities of the colleges and placing them 
in the hands o'f student organizations, subject, of course, to such con
ditions as the trustees of each institution may prescribe. 

However, if such a plan is adopted, we are of the opinion that, as in 
the ease of the cooperative stores, the financing of these activities 
should be entirely separated from the operation of the college itself. 
Moneys of the Commonwealth s.hould not be used by or for the activi
ties for which the student organizations are responsible, and the col
leges should not collect funds for the organizations. Of course, the 
organization could have as an officer some member of the college staff, 
who could receive funds, but he should do so only as an officer of the 
student organization, and not as a representative of the college. \Ve 
are also of the opinion that, as in the case of cooperative stores, the 
students' membership in, relationships with, and payment to the stu
dent organization should be in fact as well as in form entirely voluntary. 

Under these conditions, we advise you that the activities to which 
you have referred may be conducted by an independent organization 
at the teachers colleges in much the same manner as cooperative stores 
were authorized by our Formal Opinion No. 70, and that the principles 
stated in that opinion should apply to the extended activities of the or
ganizations under this opinion. 

Very truly yours, 

DEPARTMENT OF_ JUSTICE, 

HARRIS C. ARNOLD, 
Deputy Atttwney Geneml. 
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OPINION NO. 156 

Banks and banking-Bonds-Home Owners ' Loan Corporation--Federal Farm 
Mortgage Corporation-United States Government obligations for investment 
-Trust Fwnds. 
Bonds of Home Owners' Loan Corporation and Federal Farm Mortgage Cor

poration, guaranteed as to principal and interest by the United States are: (1) 
"Bonds or other interest-bearing obligations of the United States," as that phrase 
is used in the Banking Coile; and (2) Legal investments for trust funds in this 
Commonwealth. 

Department of Justice, 
Harrisburg, Pa., November 28, 1934. 

Honorable William D. Gordon, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether bonds of Home Owners' 
Loan Corporation and Federal Farm Mortgage Corporation, guaran
teed ·as to interest and principal by the United States Government (I) 
come within the category of United States Government obligations 
designated in the Banking Code for investment and other purposes, 
and (II) are legal investments for trust funds in this Commonwealth. 

The Home Owners' Loan Act of 1933, as amended by the Act of 
April 27, 1934, 12 USCA Sec. 1463c, authorized Home Owners' Loan 
Corporation to issue bonds in a prescribed amount. The Federal 
Farm Mortgage Corporation Act of January 31, 1934, 12 USCA Sec. 
1020c, likewise authorized the Federal Farm Mortgage Corporation to 
issue bonds in a prescribed amount. Each statute contains the fol
lowing provisions: 

, '* * * Such bonds shall be fully and unconditionally 
guaranteed both as to interest and principal by the United 
States, and such guaranty shall be expressed on the face 
thereof, and such bonds shall be lawful investments, and 
may be accepted as security, for all :fiduciary, trust, and 
publie funds, the investment or deposit of which shall be 
under the authority or control of the United States or 
any officer or officers thereof. In the event that the Cor
poration shall be unable to pay upon demand, when due, 
the principal of, or interest on, such bonds, the Secretary 
of the Treasury shall pay to the hol.der the amount there
of which is hereby authorized to be appropriated out of 
any moneys in the Treasury not otherwise appropriated, 
and thereupon to the extent of the amount so paid the 
Secretary of the Treasury shall succeed to all the rights 
of the holders of such bonds. * * *'' 

The statutes further provide that: 
"* * * All redemptions, purchases, and sales by the 

Secretary of the Treasury of the bonds of the Corporation 
shall be treated as public-debt transactions of the United 
States.••,..,, 

Your inquiries will be stated and answered in turn as follows: 

S-3913-9 
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I 

Are bonds of Home Owners' Loan Corporation and 
Federal Farm Mortgage Corporation, guaranteed as to 
principal and interest by the United States Government, 
obligations of the government within the terms of the 
Banking Code 1 

Various sections of the Banking Code of May 15, 1933, P. L. 624, 
refer to United States Government obligations as the subject for in
vestment of bank funds, acceptance as collateral, etc., as follows : 

Section 908-C provides that the reserve fund of banks, bank and 
trust companies and private banks shall be invested in ''bonds or other 
interest-bearing obligations of the United St;ites." 

Section 1006-A, limiting loans which a bank or a bank and trust 
company shall make to one corporation or person, provides that such 
restriction has no applicatio.n to : 

"(1) Loans to the United States, or loans secured by 
not less than the face amount of bonds or other interest
bearing obligations of the United States, or bonds or 
other interest-bearing obligations for the payment of the 
principal and interest on which the faith and credit of 
the United States is pledged.'' 

Section 1007, imposing restrictions on loans to directors, officers or 
employes of a bank or bank and trust company, provides that such 
restriction shall not operate with respect to loans secured by not less 
than a like amount of ''bonds or other interest-bearing obligations of 
the United States." 

Section 1108, providing for the segregation and designation of trust 
funds and the deposit of uninvested trust funds safeguarded by pledge 
of securities, provides that such pledge shall consist, inter alia, of ' 'in
terest-bearing bonds or other obligations of the United States." 

Section 1111 limits the purchase of assets from its commercial de
partment by a bank and trust company with fiduciary funds and the 
exchange of assets of the commercial department for trust assets. The 
section provides that such limitation shall not apply in the case of 
"bonds or other interest-bearing obligations of the United States." 

Section 1208-A, designating the authorized investments of savings 
banks not under special charter, includes : 

"(1) Bonds or other interest-bearing obligations of 
the United States, or those for the payment of the princi
pal and interest on which the faith and credit of the 
United States is pledged, including the bonds or other in
terest-bearing obligations of the District of Columbia." 

Bonds of the Home Owners' Loan Corporation and Federal Farm 
Mortgage Corporation issued under the . provisions of the acts of Con-
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gress respectively creating these corporatioll8 are not, in the first in
stance, obligations of the United States. However, they are obliga
tions of corporations created by Congress as agencies of the Federal 
government. Unquestionably they become obligations of the govern
ment, if the corporation issuing the bond fails to pay the principal and 
interest due thereon. 

The bonds are backed by the credit of the Fedtlral government. The 
Secretary of the Treasury is required by law to pay not only the in" 
terest due on the bonds, but as well the principal amount thereof in 
the event that the corporation itself fails to make such payment. The 
bonds are consequently at least secondary obligations of the United 
States. 

Having reached this conclusion, we do not believe it necessary to 
discuss the distinction in the phraseology of the various sections of the 
act referred to between "obligations of the United States" and "obli
gations for the paymei;i.t of the principal and interest of which the faith 
and credit of the United States is pledged." 

In our opinion, therefore, bond<; of Home Owners' Loan Corporation 
and of the Federal Farm Mortgage Corporation, the interest and prin
cipal of which are guaranteed by the United States Government, are 
"bonds or other interest-bearing obligations of the United States" 
within the. meaning of that phrase as used in Sections 908-C, 1006-A,. 
1007, 1008, 1111 and 1208-A of the Banking Code . 

. II 

Are bonds of Home Owners' Loan Corporation and 
Federal Farm Mortgage Corporation, guaranteed as to 
principal and interest by the Federal government, legal 
investments for trust funds in the Commonwealth 1 

Section 41 (a) 1 of the Fiduciaries Act of June 7, 1917, P. L. 447, 
as last amended by the Act of April 26, 1929, P. L. 817, provides, inter 
alia, that trust funds may be invested ''in the stock or public debt of 
the United States.'' 

At first blush it would seem that bonds of corporations such as the 
Home Owners' Loan Corporation or Federal Farm Mortgage Corpora
tion, are not part of the stock or public debt of the United States. 
However, by virtue of the provisions .in the acts creating these cor
porations whereby the United States Government guarantees payment 
of the interest and principal of the bonds, they become far more than 
mere obligations of the corporations issuing them. For the payment 
of the principal and interest on these bonds, the faith and credit of the 
United States is pledged. The question arises, does that pledge con
stitute the bonds a part of the ''stock or public debt of the United 
StatesT'' 
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In the opinion of the Attor1iey General of the United States of 
August 22, 1933 (Prentice-Hall Federal Bank Service, Section 7086), 
the validity of the Home Owners' Loan Corporation .Act was sustained. 
The .Attorney General, in passing upon the constitutionality of the 
provision of the act providing for the guaranty by the United States 
of interest due on bonds of the corporation, sustained the validity of 
the provision on two grounds. They are, first, that .Article I, Section 
8, clause 1 of the Federal Constitution authorizes Congress to levy 
taxes to "pay the debts" of the United States, and, second, that clause 
2 of the same section authorizes Congress to ''borrow money on the 
credit of the United States.'' 

If in the opinion of the .Attorney General of the United States the 
validity of the guarantee provision in the Home Owners' Loan Cor
poration .Act is derived from the authority of Congress to pay debts of 
the United States, it may logically be assumed that the obligation of 
the United States to pay the principal and interest due on bonds of 
corporations ereated by the Federal government constitutes such obli
gations a part of the ''public debt'' within the provisions of the Fidu
ciaries .Act. 

Furthermore, in his opinion of September 14, 1934, the Attorney 
General advised the · Secretary of the Treasury that no condition may 
be implied in any way limiting the guarantee of the Federal govern
ment stated by the respective statutes as full and unconditional. 

Each bond of the respective corporations, issued pursuant to the 
provision guaranteeing payment of the principal thereof by the Federal 
government, bears on its face over the signature of the Secretary of the 
Treasury, these words: ''This bond is fully and unconditionally gual'
anteed both as to interest and principal by the United States.'' 

The Attorney General then proceeds to say: 

"The guaranty being stated by the statute as full and 
unconditional there is no occasion to consider whether a 
condition should be implied. The separable provision 
that the Secretary of the Treasury shall pay if the cor
poration is unable to pay upon demand is no part of the 
guaranty, but merely a provision for carrying it out in the 
only reasonably conceivable contingency that would re
quire such action. 

"Considering the foregoing, it is my opinion that if 
either eorporation shonid fail, upon demand by a bona 
fide and accredited holder, to pay either principal or in
terest when due, the United States would thereupon be
come obligated to make such payment and its obligation 
would not be conditioned upon the institution of any pro
ceeding by tl1e bondholder against the corporation.'' 

Furthermore, the Home Owners ' Loan .Act of 1933, as amended by 
the Act of .April 27, 1934, and the Federal Farm Mortgage Corporation 
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Act of J.anuary 31, 1934, both provide that, as above stated, redemp
tions of the bonds of these corporations by the Secretary of the Treas
ury, shall be treated " ·as public-debt transactions of the United States." 

In our opinion, in which we are supported by the Attorney General 
of the United States, both acts constitute declarations by Congress that 
it considers the obligations of the respective corporations canying the 
guarantee of the Federal government, as part of the public debt of 
the United States. 

Reference to Section 41 (a) 1 of the Fiduciaries Act evidences the 
intention of the Legislature that funds in the hands of a fiduciary 
should be invested only in securities of such character and type as to 
assure safety to the investment. The categories include, in addition 
to the stock or public debt of the United States, the public debt of the 
Commonwealth, the direct and general obligations of subdivisions 
thereof, first mortgages on real estate in Pennsylvania not exceeding in 
amount two-thirds of the fair value thereof, mortgage bonds likewise 
secured, and trust certificates backed by securities of the type in which 
trust funds may be invested, as stated. 

In our opinion, the Act of Assembly is not violated by interpreting 
its provisions to comprehend in the category ''stock or public debt of 
the United States, '' honds issued by an agency of the United States 
and fully guaranteed as to interest and principal by the government 
of the United States. Accordingly, we advise you that bonds of Home 
Owners' Loan Corporation and Federal Farm Mortgage Corporation, 
the principal and interest of which are guaranteed by the government 
of the United States, are legal investments for trust funds in this 
Commonwealth. 

SUMMARY 

Therefore, you are advised that bonds of Home Owners' Loan Cor
poration and Federal Farm Mortgage Corporation, guaranteed as to 
principal and interest by the United States are: 

1. ''Bonds or other interest-bearing obligations of the 
United States,'' as that phrase is used in the Banking 
Code; and 

2. Legal investments for trust funds in this Common
wealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
HAROLD D. SAYLOR, 
Deputy Attorney General. 
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OPINION NO. 157 

Beauty Culture-Examination of graduates of beauty schools-Act of May S, 
1933, P. L. 242. 

The term ''registered'' as used in the Act of May 3, 1933, P. L. 242, and as 
applied to schools of beauty culture is equivalent to "licensed for operation," 
and the provision of Section 4 of the act which limits· those who may take exami
nations to graduates of schools "registered" by the department, is unconstitutional 
and void. Consequently the department must admit to examinations under this 
act, any person who has received in a school of beauty culture the courses of study 
prnscribed by the act (Section 6) without regard to the fact that the school is 
not ''registered'' by the department. 

Department of Justice, 

Harrisburg, Pa., December 10, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: '£he Act of May 3, 1933, P . L. 242, No. 86 established a system 
of examination and licemtlng or ''registration'' of practitioners and 
teachers of beauty culture as therein defined, and of manaigers of 
beauty shops. Provision is made for the licensing or "registration" 
of certain classes of persons without examination. All other applicants 
are required to be examined. As a prerequisite to examination, with 
certain exceptions not important here, the applicant must have either 
served an apprenticeship in a beauty shop or completed certain work 
in a school of beauty culture. 

You have asked us to construe the provisions of the act concerning 
the examination of graduates of beauty schools, and you inquire par
ticularly whether graduates of schools located outside of Pennsylvania 
may be admitted to the examinations. 

The portions of the act which are pertinent to your inquiry are the 
following: 

''Section 2. Practice of Beauty Culture without Regis
tration Prohibited.-It shall be unlawful for any person 
to practice or teach beauty culture, or manage a beauty 
shop, or to use or maintain any place for the practice or 
teaching of beauty culture, for compensation, unless he 
or she shall have first obtained from the department a cer
tificate" of registration as provided in this act. Nothing 
contained in this act, however, shall apply to or affect 
any person who is now actually engaged in any such oc
cupation, except as hereinafter provided. 

''Section 4. Eligibility Requirements for Examina
tion.-N o person shall be permitted by the department to 
take an examination tb receive a certificate as an operator 
unless sueh person shall be at least sixteen years of age 
and has been registei·ed as a student and has had training, 
as hereinafter provided in this act, in a beauty school duly 
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registered by the department, or unless such person shall 
have been registered and sened as an apprentice at least 
two years as hereinafter provided in this act: * * *No per
son shall be permitted to take an examination for a certifi
cate to teach beauty culture or act as manager of a beauty 
shop unless such ,person shall be at least eighteen years of 
age, and has had at least eighteen months' experience as 
an ·operator in a beauty shop or has had training in a 
duly Iegistered school of beauty culture of fifteen hundred 
hours inclusive of the studies necessary to become an op
erator. 

"Section 6. Requirements of a School of Beauty Cul
ture.-No school of beauty culture shall be granted a 
certificate of registration unless it shall attach to its staff, 
as a consultant, a person licensed by this Commonwealth 
to practice medicine, and employ and maintain a suffi
cient number of competent teachers, registered as such, 
and shall possess apparatus and equipment sufficient for 
the proper and full teaching of all subjects of its cur
riculum, * * '"'· '' 

259 

Our problem arises out of the above provision of Section 4 which 
prescribed as a prerequisite for the examination, a course of training 
"in a beauty school registered by the department." The answer, so 
far as the act itself is concerned, must depend oi1 the proper construc
tion of the term ''registered'' as used in that 'phrase. Does it mean 
registered simply for purposes of recognition or being accredited, or 
does it mean registered in the technical sense of ' ' licensed to operate?'' 

If the former meaning were correct, your department could no doubt 
under the act itself recognize, accredit or register a school outside the 
State and admit to your examinations persons who had received in 
such schools the training required by our act. But if we must adopt 
the second interpretation of the meaning of ''registered,'' we must 
look farther for our answer. 

In practically every other part of the act in question the terms 
"registered" and "registration" are clearly used in the sense of li
censing. Section 2 makes it unlawful · for any person to practice or 
teach beauty culture or to maintain any place for the practice or 
teaching of beauty culture without a certificate of "registration" is
sued by your department. The provisions of Section 6 concerning 
registration of schools were obviously designed to prescribe the condi
tions under which a school may operate in Pennsylvania. There is 
nowhere a hint of any intention to provide for any other kind of 
registration of a school. 

Under these circumstances, we feel compelled to say that the lan
guage of Section 4 means that an applicant who desires to take an 
examination on the basis of training in a beauty school must show that 
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she has completed the work spe~ified in Section 6 in a school "regis
tered" or licensed for operation by your department. 

It is elemental that a law of this State providing for licensing of 
schools for operation can have no effect outside the State. Pennsyl
vania cannot license the operation of schools in other states. There
fore, the net result of the statutory language is to prohibit admission 
to an examination on the basis of prior beauty school training of any 
person who has not done the preparatory work in a Pennsylvania 
school. 

However, we may not encl our inquiry here. The act, as we are 
thus compelled to read it, imposes a most unusual restriction on the 
right of persons to engage in the business of creating or enhancing 
beauty. Therefore, we must test it in the light of constitutional 
guaranties of personal rights. 

The Fourteenth Amendment to the Federal Constitution forbids 
the states "to make or enforce any law which shall abridge the privi
leges or immunities of citizens of the United States'' or to ''deprive 
any person of life, liberty, or property, without due process of law'' 
or to ''deny to any person within its jurisdiction the equal protection 
of the laws." 

It is well settled that a state, without violating the constitutional 
provisions just quoted, may prescribe that onJy persons who possess 
reasonably necessary qualifications of learning and skill may carry on 
occupations or professions which affect the public: Graves v. Minne
sota, 272 U. S. 425 (1926) ; Smith v. Texas, 233 U. S. 630 (1914) ; 
Dent v. West Virginia, 129 U. S. 114 (1899); Norwood v. Ward, 46 
Fed. (2nd) 312 (1930); Marx v. Maybury, 36 Fed. (2nd) 397 (1929). 
However, the requirements and classifications set up by such acts 
must be reasonable and bear a reasonable relation to the public inter
est which the act is intended to serve: Smith v. Texas, supra; Norwood 
v. Ward, supra. 

In Smith v. Texas, the Supreme Court of the United States held 
unconstitutional a State act which would have made it illegal for any 
person to act as conductor of a freight train who had not previously 
been a brakeman on a freight train for a prescribed period. The 
court said (pages 636, 638, 641) : 

'' 1. Life, liberty, property, and the equal protection 
of the law, grouped together in the Constitution are so 
related that the deprivation of any one of those ~eparate 
and independent rights may lessen or extinguish the value 
of the other three. In so far as a man is deprived of the 
right to labor, his liberty is restricted, his capacity to 
earn wages and acquire property is lessened, and he is 
denied the protection which tht law affords thooe who 
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are permitted to work. Liberty means more than freedom 
from servitude, and the constitutional guaranty is an as
surance that the citizen shall be protected in the right to 
use his powers of mind and body in any lawful calling. 

* * • * • * * 
'' * • • This and the other cases establish, beyond con

troversy, that, in the exercise of the police power, the 
state may prescribe tests and require a license from those 
who wish to engage in or remain in a private calling af
fecting the public safety. The liberty of contract is, of 
course, not unlimited; but there is no reason or authority 
for the prOJ>OSition that conditions may be imposed by 
statute which will admit some who are competent and 
arbitrarily exclude others who are equally competent to 
labor on terms mutually satisfactory to· employer and 
employee. None of the cases sustains the proposition that, 
under the power to secure the public safety, a privileged 
class can be created and be then given a monopoly of the 
right to work in a special or favored position. Such a 
statute would shut the door, witliout a hearing, upon 
many persons and classes of persons who were competent 
to serve, and would deprive them of the liberty to work 
in a calling they were qualified to fill with safety to the 
public and benefit to themselves. 

• * • • • • • 
· '' 3. So that the case distinctly raises the question as 

to whether a statute, in permitting certain competent 
men to serve, can lay down a test which absolutely pro
hibits other competent men from entering the same pri
vate employment. It would seem that to ask the question 
is to answer,-and the answer in no way denies the right 
of the state to require examinations to test the fitness and 
capacity of brakemen, firemen, engineers, and conductors 
to enter upon a service fraught with so much risk to 
themselves and to the public. But all men are entitled to 
the equal protection of the law in their right to work for 
the support of themselves and families. A statute which 
perm.its the brakeman to act,-because he is presump
tively competent,-and prohibits the employment of engi
neers and all others who can affirmatively prove that they 
are likewise competent, is not confined to securing the 
public safety, but denies to many the liberty of contract 
granted to brakemen, and operates to establish rules of 
promotion in a private employment.'' 

2Gl 

The effect of the Pennsylvania Act which we are now considering 
is not unlike the statute considered and held invalid in Smith v. Texas. 
A pe:rson may be a graduate of a school of beauty culture of another 
state. The course of training in that school may comply with all the 
requirements of our act. And yet, simply because the school is located 



262 OPINIONS OF THE A'.rTORNl.W GENERAL 

outside of Pennsylvania, he may not even take an examination to 
prove his fitness to become a registered operator in this State. 

In onr opinion such a result cannot be sustained. 'rhere is no pos
sible relation between the qualifications of an applicant and the loca
tion of the school which he has attended. The provision which brings 
about this result is unreasonable and discriminatory, and therefore, 
violates rights guaranteed by the constitutional provisions to which 
we have referred. 

Therefore, we advise ~·ou that as used in the Act of May 3, 1933, 
P. L . 24·2, No. 86, the term "registered" as applied to schools of 
beauty .culture is equivalent to ' 'licensed for operation,'' and the pro
vision of Section 4 of the act which limits those who may take exc 
aminations to graduates of schools "registered" by your department 
js unconstitutional and void. Consequently you may, and in fact 
must, a_dmit to examinations under this act, any person who has re
ceived in a school of beauty culture the courses of study prei;cribed by 
the act ($ection 6) without regard to the fact that the school is not 
''registered'' by your department. 

Of course, in passing upon the credentials of any applicant, it will 
be permissible for you to require that he satisfy you that the school 
from which he comes is a bona fide school of beauty culture, but you 
may not require that it be registered or that it employ a Pennsylvania 
physician or Pennsylvania registered instructors. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
Deputy Attorney General. 

OPINION NO. 158 

Taxatio11r-Boarcl of Finance and Revenue-Refund of additional transfer in
heritance tax-Jurisdiction of the Board'-Limitation as to filing 

petitions for refund--Federal estate tax. 

Department of Justice, 

Harrisburg, Pa., December 11, 1934. 

Honorable Walter J. Kress, Secretary, Board of Finance and Revenue, 
' . Treasury' Department, Harrisburg, Pennsylvania. 

Sir: You have asked to be advised upon several questions involving 
refunds of additional transfer inheritance tax paid to the Common
wealth of Pennsylvania under the Act of May 7, 1927, P. L. 859, 72 
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PS · Sec. 2303, and its amendments. The tax imposed .under this act 
is in an amount equal to the difference between the total credit upon 
Federal estate tax allowable by the Federal law for taxes payable to 
the State governments and the total taxes actually paid or payable i:o 
the Commonwealth of Pennsylvania under inheritance tax laws. 

Your questions all involve Section 503 of the Act of April 9, 1929, 
P. L. 343 (The Fiscal Code), 72 PS Sec. 503, as last amended by S~c
tion 1 of the Act of June 1, 1931, P. L. 318, which reads in part as 
follows: 

''The Board of Finance and Revenue shall have the 
power, and its duty shall be, 

"(a) To hear and determine any petition for the re
fund of taxes, license fees, penalties, fines, bonus, or other 
moneys alleged to have been paid to the Oommonw(:}alth 
as the result of an error of law or of fact, or of both law 
and fact, and, upon the allowance of any such petition, 
to refund such taxes, license fees, penalties, fines, bonus, 
or other moneys out of any appropriation or appropria
tions made for the purpose, or to credit the account of 
the person, association , corporation, body politic, or 
public officer entitled to the refund. All such petitions 
must be filed with the board within two years of the pay
ment alleged to have been erroneously made, except: 

'' (1) When the estate upon which any transfer inheri
tance tax has been erroneously paid shall have consisted 
in whole or in part of a partnership, or other interest 
of uncertain value, or shall have been involved in litiga
tion by reason whereof there shall have been an over
valuation of that portion of the estate on which the tax 
has been assessed and paid, which overvaluation could not 
have been ascertained within said period of two years. 
In such case, the application for repayment shall be made 
to the Board of Finance and Revenue, within one year 
from the termination of such litigation, or ascertainment 
of such overvaluation. '' 

We shall answer first your questions upon the general jurisdiction 
of the Board and second your questions upon the limitation of the time 
for filing petitions for refund. In answering the second group of ques
tions we shall refer to the facts of specific cases to which you have di
rected our attention. 

I. The Jurisdiction of the Board 

A. Does the Board of Finance and Revenue have jursidiction to 
consider petitions for refund of additional transfer inheritance tax paid 
to the Commonwealth under the Act of May 7, 1927, P. L. 859, as 
amended? 
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Transfer inheritance tax upon the tram:fer of property passing froru 
decedents is imposed by the Act of June 20, 1919, P. L. 521, 72 PS 
Sec. 2301, as amended. In order that the Commonwealth might receive 
the benefit of Federal Revenue Laws granting a credit on the Federal 
estate tax for transfer inheritance taxes paid to the State government, 
the Act of May 7, 1927, P. L. 859, as amended by the Act of May 16, 
1929, P. L. 1782, 72 PS Sec. 2303, imposed an additional transfer in
herita~1ce tax upon the transfer of property taxable under the Act of 
June 20, 1919, P. L . 521, 72 PS Sec. 2301. This additional transfer 
inheritance tax is equal to the difference between the total credit allow
able by the Federal law for tax payable to the State governments and 
the total taxes actually paid or payable to the Commonwealth and any 
other state or territory under the inheritance tax laws. 

The additional transfer inheritance tax imposed by the terms of this 
act is clearly a tax within the meaning of Section 503 of The · F'iscal 
Code. When such a tax has been paid to the Commonwealth as the re
sult of an error of law or of fact, or of both law and fact, it is within 
the power and becomes the duty of the Board of Finance and Revenue 
to hear and determine a petition for the refund of such tax. 

Therefore, you are advised that t~e Board of Finance :md Revenue 
has jursidiction to consider petitions for refund of additional transfer 
inheritance taxes paid to the Commonwealth under the Act of May 7, 
1927, P. L. 859, as amended. 

B. Do the General Appropriation Acts of 1931 and 1933 give the 
Board of Finance and Revenue a jurisdiction independent of the spe
cific provisions of The Fiscal Code 1 

The General Appropriation Act of 1931, No. 15A, makes an appro
priation to the Board of Finarice and Revenue for refunding transfer 
inheritance taxes as follows: 

''For refuuding transfer inheritance taxes on estates 
of resident decedents paid in error or over-paid, the sum 
of four hundred seventy-five thousand dollars 
($475,000).,, 

The General Appropriation Act of 1933, No. 300A, contains a sim
ilar appropriation in the sum of three hundred thousand dollars 
( $300, 000) . 

.As hereinafter stated, the jurisdiction of the Board of Finance and 
Revenue, under Section 503 of The Fiscal Code, is sufficiently broad to 
include all situations about which you now ask to be advised. There
fore, it will not be necessary to decide the question of independent jur
isdiction under the appropriation acts. 

C. What payments may be refunded in the exercise of the jurisdic-
tion conferred by Section 503 of The Fiscal Code ? · 
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Section 503 of The ll'iscal Code refers to payments ''as the result of 
an error of law or fact, or of both law and fact.'' 'l'he appropriation 
acts referred to in our answer to the preceding question, refer to taxes 
''paid in error or overpaid.'' It has been suggested that if the appro
priation acts were to be interpreted as conferring jurisdiction on the 
Board of Finance and Revenue the jurisdiction of the Board by reason 
of the word "overpaid" might be broader than that conferred by Sec
tion 503 of The Fiscal Code. 

Without attempting to define all the possible applications of the 
words'' error of law or of fact'' we advise you that they are sufficiently 
broad to include all overpayments of additional transfer inheritance 
tax made for the purpose of securing the 80% credit on Federal estate 
tax. Since liability for additional transfer inheritance tax under the 
Act of May 7, 1927, P. L. 859, depends entirely upon liability for Fed
eral estate tax, and since our statutes do not provide and could not com
petently provide a system by which the courts of this Commonwea,lth 
may pass upon the correctness of any determination of liability for 
Federal estate tax, it is our opinion that the plain intention of the Leg
islature is that any payment of additional transfer inheritance tax 
which later proves to have been an overpayment, by reason of subse
quent final determination of Federal estate tax in an amount less than 
that originally determined, is to be considered a payment made in er
ror of law or fact, or both law and fact, whether the diminution of lia
bility for Federal estate tax results from the estate securing a reduc
tion in the valuation of admitted assets, the exclusion of questioned 
assets or the inclusion of questioned credits. 

Further evidence of the intention of the Legislature in this respect 
is found in Section 1 of the Act of May 16, 1929, P. L . 1782, which 
amended Section 1 of the Act of May 7, 1927, P. L. 859, by authorizing 
a provisional estimate for the payment o·f additional transfer inheri
tance taxes to the Commonwealth on account and final appraisement 
after the amount of Federal estate tax has been finally determined. 
Since the final appraisement may determine a liability either greater 
or less than that shown by the provisional appraisement it is evident 
that the Legislature must have ~ntended that there be available to the 
estate some method of procuring a refund in cases where the final -ap
praisement determined a liability less than that shown by the original 
appraisement. In our opinion Section 503 of The Fiscal Code gives 
the Board of Finance and Revenue jurisdiction to make refunds upon 
the happening of this event. 

Therefore, you are advised that payments to the Commonwealth· of 
aaditional transfer inheritance tax to take advantage of the 80% credit 
on Federal estate tax which upon subsequent determination of liability 
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for Federal estate tax prove to have been overpayments are payments 
made in error of law or of fact, or of both law and fact within the 
meaning of Section 503 of The Fiscal Code. 

II. Limitation as to Filing Petitions for Refund 

A. Is the filing with the United States Board of Tax Appeals of a 
petition for a redetermination of Federal estate tax liability an involve
ment of the estate in litigation 1 

This is the first question involving the provisions of Section 503 of 
The Fiscal Code as to the limitation on the time for filing of petitions 
for refunds. We have already quoted the pertinent parts of Section 
503. 

This question arises in the estate of Alfred W. Fleisher. In this case 
a petition for refund of additional transfer inheritance tax is now 
pending before the Board of Finance and Revenue. 

On September 3, 1931, the Commissioner of Internal Revenue made 
a deficiency assessment of Federal estate tax. On October 31, 1931, the 
executors petitioned the United States Board of Tax Appeals for a 
redetermination of liability raising a question of the value of assets 
admittedly forming a part of t .he taxable estate. On December 10, 
1931, the executors made a payment to the Commonwealth of Pennsyl
vania, which payment included the additional transfer inheritance tax 
du~ the Commonwealth of Pennsylvania by reason of the deficiency as
sessment. This payment was made to take advantage of the 80% credit 
on the Federal estate tax, which is allowed only for taxes actually paid, 
thus avoiding double payment of the amount of the 80% credit. 'l'he 
executors now seek a refund of part of this payment. 

On January 4, 1934, pursuant to ·stipulation entered int"o between 
counsel for the executors and counsel for the Commissioner of Internal 
Revenue, the Board of Tax Appeals entered an order to the effect that 
a considerable overpayment had been made. Since the amount of ad
ditional transfer inheritance tax to which the Commonwealth is en
titled depends entirely upon the amount of Federal estate tax to which 
the Federal government is entitled, it is clear that the decision of the 
Board of Tax Appeals that there wns an overpayment to the Federal 
government automatically decides that there was an overpayment to 
the Commonwealth of Pennsylvania. 

On February 13, 1934, the executors filed their petition for refund 
with the Board of Finance and Revenue. The petition for refund was 
filed more than two years after the payment of the tax sought to be 
reflinded. 

The questiOn before us is whether proceedings in this estate before 
the Board of Tax Appeals for the redetermination of tax liability arc 
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an involvement of the estate in litigation by reason whereof there was 
an overvaluation of that portion of the estate on which the tax was as
sessed and paid. If the proceedings in this estate were such an in
volvement in litigation the Board has jurisdiction to grant the refund, 
since the petition for refund was filed within one year from the de
termination of the proceedings. If the proceeding·s were not such an 
involvement in litigation the Board is without jurisdiction to grant the 
refund, since the petition for refund was not filed within two years 
from the date of the payment alleged to have been erroneously inade. 

We must first determine whether proceedings before the Board of 
Tax Appeals are litigation. Later we shall consider the meaning of 
the words, "by reason whereof there was an overvaluation of that por
tion of the estate on which the tax was assessed and paid, which over
valuation could not have been ascertained within said period of two 
years.'' 

Litigate is thus defined in the Century Dictionary: 

' ' To make the subject of a suit at law; bring before a 
court of law for decision ; prosecute or defend at law, as 
a right or claim.' ' 

Litigation is the act or process of litigating as so defined. 
Litigation is thus defined in 38 Corpus Juris, at page 68: 

' 'A contest in a court of justice, for the purpose of en
forcing a right; a judicial c0ntest; a judicial controversy; 
a suit at law ; the act or process of litigation.'' 

The United States Board of Tax Appeals is an independent agency 
in the executive branch of the Government of the United States. The 
Board is nevertheless vested ·with judicial, as well as administrativ~ 
functions, and in the exercise of its judicial functions it acts as a court 
in determining questions of law and fact in controversies submitted to 

it for decision. 
At the time the instant case arose the jurisdiction and powers of the 

Board of Tax Appeals were regulated by the appropriate sections of 
the Revenue Act of 1926. Section 1000 of Chapter 27 of the Revenue 
Act of February 26, 1926, 44 Stat. 106, 26 U. S. C. A. 1216, provides: 

'' The Board and its divisions shall have such jurisdic
tion as is conferred on them by 'ritle II and Title Ill of 
the Revenue Act of 1926, or by subsequent laws.'' 

Section 308, Chapter 27 of the Revenue Act of 1926 (February 26, 
1~26), 44 Stat. 75, 26 U. S. C: A. 1101, reads in part as follows: 

' ' If the commissio11er determines that there is a de
ficiency in r espect of the tax imposed by this chapter, the 
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commissioner is authorized to send notice of such defi
ciency to the executor by registered mail. 'Vithin 60 
days after !'luch notice is mailed (not counting· Sunday as 
the sixtieth day), the executor may file a petition with the 
Board of Tax Appeals for a redetermination of the de
ficiency. * * *" 

Section 501, Chapter 277 of the Revenue Act of 1934 (May 10, 1934), 
48 Stat. 755, extended the time for filing petitions to 90 days, and pro
vided that neither legal holidays in the District of Columbia nor Sun
days should be counted as the ninetieth day. 

Practice and procedure before the Board of Tax Appeals follow well 
defined rules. If necessary, evidence is taken to aid in the determina
tion of disputed questions of fact. The decision of. the Board of Tax 
Appeals on questions of fact is prima facie correct on appeal to the 
Circuit Court of Appeals. Decisions of the Board are final except 
when reviewed by a hig·her court as provided by law. Section 1003 of 
Chapter 27 of the Revenue Act of 1926 (February 26, 1926), 44 Stat. 
110, 26 U. S. C. A . 1226, provides that the Circuit Courts of Appeals 
and the Court of Appeals of the District of Columbia shall have ex
clusive jurisdiction to review the decisions of the Board and that tlrn 
judgment of any such court shall be final except that it shall be subject 
to review by the Supreme Court of the United States upon certiorari. 
The Courts of Appeals may also certify questions to the Supreme Court 
in cases in which they have been asked to review decisions of the Board 
of Tax Appeals. 

The filing before the Board of Tax Appeals of a petition for rede
termination of tax liability is an essential statutory step taken by a 
taxpayer to procure a final adjudication of the amount of his tax lia
bility. It is the submission of a controversy to a tribunal competent 
to adjudicate the rights of the parties to the controversy. In our opin
ion it is litigation within the meaning of Secfion 503 of The Fiscal Code. 

Therefore, you are advised that where additional transfer inheritance 
tax has been paid to the Commonwealth of Pennsylvania because of a 
deficiency assessment of Federal estate tax, the filing with the Board 
of Tax Appeals of a petition for redetermination of the Federal estate 
tax liability is an involvement of the estate in litigation and that a 
petition for refund of additional transfer inheritance tax paid to the 
ConunomYealth under thf'se circmustances is within the jurisdiction of 
the Board of Finance nnd Revenue if filed with the Board within one 
year from fiual determination of the tax liability by the Board of Tax 
Appeals or final determination by the court, if appealed. 

B. Is the filing of a claim for refund of Federal estate tax with 
the Commissioner of Internal Revenue an involvement of the estate 
in litigation? 
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If we determine that such proceedings are an involvement in litiga
tion we shall later consider the meaning of the words "by reason 
whereof there shall have been an overv;iluation of that portion of the 
estate on which the tax has been assessed and paid, which overvaluation 
could not have been ascertained within said period of two years.'' 

This question arises in the estate of William B. Wood. On April 
22, 1931, the executors paid additional transfer iuheritance tax to the 
Commonwealth of Pennsylvania. On February 17, 1933, the executors 
filed a claim for refund of Federal tax with the Commissioner of In
ternal Revenue. This claim was, therefore, made within two years 
from the date of payment of the tax sought to be refunded. On March 
23, 1933, prior to any decision by the Commissioner, but nevertheless 
within two years from the date of payment of the additional transfer 
inheritance tax, the executors filed with the Board of Finance and 
Revenue their petition for refund of such tax, reciting the foregoing 
petition and claiming a refund in an amount exceeding that now sought. 
Since at the time of the filing of this latter petition the Commissioner 
of Internal Revenue had not ~·et disposed of the claim for refund filed 
with him, the Board of Finance and Revenue could not have awarded 
a refund to the estate on this petition. The executors, however, con
tend that this petition has the effect of suspending the running of the 
limitation contained in Section 503 of The Fiscal Code. 

On January 20, 1934, the Commissioner of Internal Revenue issued 
a certificate of overassessment and awarded a refund of part of the 
amount claimed by the execntors. On April 5. 1934, the executor<; 
filed their supplemental petition with the Board of Finance and Heve
nue reducing the amount claimed to conform to the ruling of the Com
missioner of Internal Revenue. If the filing of the claim with the 
Commissioner of Internal Revenue was "litigation" within the mean
ing of Section 503 of The Fiscal Code, the supplemental petition was 
filed within one year from the termination of such litigation. 

Since the amount of additional transfer inheritance tax to which the 
Commonwealth is entitled depends entirely upon the amount of Fed
eral estate tax to which the Federal government is entitled, it is clear 
that the decision of the Commissioner of Internal Revenue that there 
was an overpayment to the Federal government automatically decides 
that there was an overpayment to the Commonwealth of Pennsylvania. 

An affirmative ruling on either of two propositions will result in a 
decision favorable to the claimant. These propositions may be stated 
as follows: 

1. The filing of the original petition for refund with 
the Board of Finance and Revenue suspends the running· 
of the limitation contained in Section 503 of The Fiscal 
Code. 



270 OPINIONS OF THE ATTORN11'Y GENERAL 

2. The filing of the . claim for refund with the Com
missioner of Internal Revenue operated to suspend the 
running of the limitation contained in Section 503 of The 
Fiscal Code. 

If we affirm the second proposition it will not be necess11ry to deter
mine the correctness of the first . If the second is true the filing of the 
supplemental petition based on the final determination of the disputed 
question by the Commissioner of Internal Revenue was within one year 
of the termination of the "litigation, " and the Board of Finance and 
Revenue would have jurisdiction to entertain the supplemental petition 
without regard to the time of filing of the original petition. 

Section 1111 of the Act of February 26, 1926 ( 'l'he Revenue Act of 
1926), Rev. Stat. Sec. 3220, 26 U. S. C. A. 149, as last amended by 
Section 3 of the Act of May 29, 192£, reads in part as follows: 

''Except as otherwise provided by law in the case of 
income, war-profits, excess profits, estate, and gift taxes, 
the Commissioner of Internal Revenue, subject to regula
tions prescribed by the Secretary of the Treasury, is auth
orized to remit, refund, and pay back all taxes erroneo11sly 
or illegally assessed or collected, all penalties collected 
without authority, and all taxes that appear to be unjustly 
assessed or excessive in amount, or in any manner wrong
fully collected ; * q,, * '' 

The proceedings on a claim for refund possess many of the attri
butes of litigation. The claim as filed with the Commissioner is sup
ported by the affidavit of the claimant. Hearings may be had and 
testimony taken in support of the claim. Questions of both fact and 
law are determined, and the decision of the Commissioner will be a 
final determination of the rights of the par!ies unless a snit is brought 
for the recovery of the taxes. Such a claim for refund may be allowed 
by the Commissioner of Internal Revenue and may never come before 
any court for determination or adjudication. 

However, in determining whether such a claim is ''litigation,'' as 
that word is used in Section 503 of The Fiscal Code, we feel that great 
weight must be given to another important statutory provision with 
reference to the filing of such claims. Section 31 of the Act of Febru
ary 27, 1877, C. 69, 19 Stat. 248, Rev. Stat. Sec. 3226, 26 U. S. C. A. 
156, as last amended by Section 1103 (a) of the Act of June 6, 1933, 
C. 209, 47 Stat. 286, reads as follows: · 

, "No suit or proceedings shall be maintained in any 
court for the recovery of any internal-revenue tax alleged 
to have been erront>ously or illegally assessed or collected, 
or of any penalty claimed to have been collected without 
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authority, or of any sum alleged to have been excessive or 
in any manner wrongfully collected until a claim for re-

. fund or credit has been duly filed with the Commissioner 
of Internal Revenue, according to the provisions of law in 
that regard, and the regulations of the Secretary of the 
Treasury established in pursuance thereof; but such suit 
or proceeding may be maintained, whether or not such tax, 
penalty, or sum has been paid under protest or duress. 
No such suit or proceeding shall be begun before the ex
piration of six months from the date of filing such claim 
unless the Commissioner renders a decision thereon with
in that time, nor after the expiration of two years from 
the date of mailing by registered mail by the Commission
er to the taxpayer of a notice of the ciisallowance of the 
part of the claim to which such suit or proceeding re
lat~s. '' 

271 

This act has two important effects on the time for the beginning of a 
!:luit to recover a tax : 

.1. . A ta,xpayer must file a claim for refund before he 
begins such a suit. 

2. Even if he files a claim he must postpone the insti
tution of such a suit for a minimum of six months. 

A taxpayer's suit to recover internal-revenue tax alleged to be er
roneously or illegally assessed or collected is clearly litigation even in 
the most narrow and restricted sense of the word. If we were to hold 
that ''litigation'' as defined in Section 503 of The Fiscal Code applies 
in the present case only tO a suit for the recovery of taxes our ruling 
would automatically result in a shortening of the statutory period. 
Since the taxpayer cannot bring his suit until after the expiration of 
six months from the filing of a claim for refund such ruling would 
compel a taxpayer who tried to comply with The Fiscal Code to file a 
claim for refund with the Federal government within eighteen .months 
of the time of payment of the tax to the Commonwealth of PenDByl
vania. We do not believe The Fiseal Code was intended to have any 
such effect. 

It is our opinion, the'refore, that' the ·proceedings before the Commis
sioner of Internal Revenue on a Claim for refund of Federal estate 
tax alleged to have been erroneously or illegally assessed or collected 
are "litigation" within the meaning of Section 503 of The Fiscal, Code. 

Since we have affirmed our second proposition it will not be neces
sary for us to pass upon the first. 

Therefore, you are ~dvised that where additional transfer inheritance 
tax has been paid to the Commonwealth of Pennsylvania because of an 
asse.ssment of Federal estate tax the filing of a claim for refund with 
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the Commissioner of Internal Revenue is an involvement of the estate 
in ''litigation,'' and that a petition for refund of additional transfer 
inheritance tax paid the Commonwealth under these circumstances is 
wifhin the jurisdiction of the Board of Finance and Revenue if filed 
with the Board within one year from the final determination of the tax 
liability by the Commissioner of Internal Revenue, or final determina
tion by the courts of a suit brought for the recovery of the tax claimed 
to be refundable. 

C. What is the meaning of the words "by reason whereof there shall 
have been an overvaluation of that portion ' of the estate on which the 
tax has been assessed and paid, which overvaluation could not have 
been ascertained within said period of two years 1'' 

In Sections A and B of Part II we decided that two common forms 
of procedure for the reduction of the Federal estate tax liability were 
'' involvements of the estate in litigation.'' In each part we stated 
that we would later consider the effect of the words ''by reason whereof 
there shall have been an overvaluation of that portion of the estate on 
which the tax has been assessed and paid, which overvaluation could 
not have been ascertained within said period of two years.'' In both 
of the estates which were the subject of consideration in Sections A 
and B of Part II of this opinion the dispute between the taxpayer and 
the Commissioner of Internal Revenue was as to the correct value of 
certain property admitted to have been assets of the taxable estate. 
The Commissioner of Internal Revenue contended for one value. The 
taxpayers contended for a lower value. The tax was paid on the higher 
value. The involvement of the estate in litigation before the Board of 
Tax Appeals or the Commissioner of Internal Revenue postponed until 
the termination of such litigation the ascertainment of the correct 
amount of tax liability. A petition for refund, therefore, could not 
have been filed within the two-year period. 

The correct amount of tax depends upon the value of the estate. We 
are of the opinion that the exception of Section 503 of The Fiscal Code 
must be interpreted to mean that any involvement in litigation which 
postpones until the termination of such litigation the ascertainment of 
the true value of the net taxable estate will suspend the running of the 
statutory period. If the true value of the net taxable estate depends 
upon the determination of the question involved in the petition for 
redetermination or the claim for refund the involvement in litigation 
satisfies the foregoing requirements. This includes proceedings which 
have for their purpose the determination of the true value of admitted 
assets, the determination of whether or not certain property is an asset 
of the estate, or the determination of the amount of deductible liabili
ties of the estate. 
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Therefore, you are advised that an involvement of the estate iu liti
gation whicli postpones until the termination of such litigation the as
certainment of the true value of the net taxable estate is, as provided 
in the statute, an involvement in litigation by reason whereof there shall 
have been an overvaluation of that portion of the estate on which 
the tax has been assessed and paid which ovcrvalnation could not 
have been ascertained within said period of two years. 

•D. Must litigation be begun within two years from the date of pay
ment of the tax sought to be refunded in order to extend the time al
lowed for filing a petition for refund with the Board of Finance and 
Revenue1 

This question arises in the Estate of George B. Gordon who died 
September 8, 1927. On August 21, 1929, his executor paid the tax of 
which he now seeks a refund. The two-year limit for filing a petition 
for refund with the Board of Finance and Revenue expired August 
21, 1931. A claim for refund was filed with th~ Commissioner of In
ternal Revenue on October 9, 1931, more than two years after the pay
ment to the Commonwealth of the tax of which he now seeks a refund. 
On May 19, 1933, within one year from the favorable decision of the 
Commissioner of Internal Revenue on the claim for refund filed with 
him, a petition for refund was filed with the Board of Finance and 
Revenue. This petition was filed nearly four years after the tax was 
paid. 

We have previously advised you that the filing of a claim for refund 
with the Commissioner of Internal Revenue is "litigation" within the 
meaning of Section 503 of The Fiscal Code. The only question here in
volved is whether the "litigation" was begun in time to suspend the 
running of the period provided by the statute. 

Where Federal estate tax has been determined against a particular 
estate in an amount higher than that justified by the law and the facts, 
and, by reason of such determination, the estate has overpaid both 
Federal and State taxes, the estate has two claims for refund, one 
against the Federal government and the other against the State gov
ernment. During the pendency of proceedings to procure a refund of 
Federal estate tax, the estate is unable to proceed with its claim against 
the State for a refund of additional transfer inheritance tax, because 
the right to a refund from the State follows from the determination 
that there is a refund due the estate from the Federal government. 
Th.e Fiscal Code recognizes this disability and provides in Section 503 
that the time for filing a claim for refund with the Board of Finance 
and Revenue shall be extended during an involvement of the estate in 
litigation and for one year from the termination of such litigation. 

The provision in Section 503 of The Fiscal Code is in the nature of 
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a statute of limitation. It restricts the period within which the tax
payer may assert his right to a refund. The effect of a statute of limi
tations is to bar a remedy after a fixed period of time. It is our 
opinion that this principle applies to the provisions of Section 503 of 
The Fiscal Code and that the running of the statutory period bars the 
taxpayer's remedy. When the filing of a claim for refund with the 
Board of Finance and Revenue has once been barred by lapse of time, 
the subsequent filing of a claim for refund with the Commissioner· of 
fnternal Revenue does not operate to restore or revive the barred 
i·emedy. 

An additional reason for concluding that the litigation must be begun 
within two years is found in the language of the section. The running 
of the statutory period is suspended ' ' when the estate * * "" shall have 
been involved in litigation.' ' The use of the words ' 'shall have been'' 
indicates plainly that the Legislature intended that the involvement 
in litigation must have occurred before the limitation of the act became 
effective. 

Therefore, you are advised that where the litigation relied upon as 
suspending· the statutory period of limitation provided in Section 503 
of 'rJie Fiscal Code was not begun or commenced within the statutory 
period of two years the Board of Finance and Revenue has no juris
diction to entertain a petition for refund filed with the said Board 
more than two years after the payment of the tax sought to be refunded. 

SUMMARY 

I. The Jurisdiction of the Board 

A. The Board of Finance and Revenue has jurisdiction to consider 
petitions for the refund of additional transfer inheritance tax paid to 
the State government under the provisions of the Act of May 7, 1927, 
P. L. 859, as amended. 

B. The question of independent jurisdiction under the appropria
tion acts is not decided. 

C. Payments to the Commonwealth of additional transfer inheri
tance tax to take advantage of the 80% credit on Federal estate tax 
upon determination of liability for Federal estate tax which prove to 
have been overpayments, by reason of subsequent redetermination of 
liability for Federal estate tax, are payments made in error of law or 
of fact; or of both law and fact within the meaning of Section .503 of 
The Piscal Codt, and the Board has jurisdiction to make refunds of 
such payments. 
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II. LWnitatwn as to Filing Petiti-Ons for Refund 

A. The filing with the United States Board of Tax Appeals of a 
petition for redetermination of Federal estate tax liability is an in
volvement of the estate in litigation extending the usual two-year 
period for filing a petition for refund with the Board of Finance and 
Revenue. 

B. The filing of a claim for refund of Federal estate tax with the 
Commissioner of Internal Revenue is an involvement of the estate in 
litigation extending the usual two-year period for filing a petition for 
refund with the Board of Finance and Revenue. 

C. An involvement of the estate in litigation which postpones until 
the termination of such Migation the ascertainment of the true value 
of the net taxable estate is an involvement in litigation by reason where
of there was an overvaluation of that portion of the estate on which the . 
tax has been assessed and paid, which overvaluation could not have 
been ascertained within said period of two years. 

D. Where an involvement of the estate in litigation is relied on as 
suspending the statutory period of limitation provided by Section 503 
of The Fiscal Code, such litigation must be begun within two years 
after payment of the tax of which refund is sought. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES A. STRITE, 
.Assistant Deputy .Attoi·ney General. 

OPINION NO. 159 
A.ssistant County Superintendents-Appointment-Legality-Act of May 26, 1933, 

P. L. 1072. 

Section 3 of the Act of May 26, 1933, P. L. 1072, definitely limits the number 
of assistant county superintendents which ,any county may have and has repealed 
prior legislation which authorized conventions of school dire.ctors to appoint addi
tional assistant county superintendents. Any such additional assistants who were 
appointed after May 26, 1933, are not holding office legally. 

The services of an additional county superintendent may .be app1·oximated under 
Section 1215 of the School Code if all the school districts enter into an agreement 
thereunder for: the employment of such a supervisor as is authorized by that 
section. 

Department of Justice, 

Harrisburg, Pa., December 12, 1934. 

Honorable James N. Rule, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us to advise you as to the proper construction 
of Section 3 of the Act of May 26, 1933, P. L. 1072, particularly with 
respect to its relation to prior legislation on the same subject. 
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Section 1126 of the School Code of 1\fay 18, 1911, P. L. 309, as 
amended b;r the Act of lVIay 24, 1921, P. L. 1078, provides as follows: 

''Every county superintendent having more than one 
hundred and fifty and not more than three hundred and 
fifty teachers under his ;;up<:>rvision shall have an assistant 
superintendent; every county superintendent having more 
than three hundred and fifty anclnot more than six hun
dred teachers under his supervision shall have two assis
tant superintendents; ew1·~- county superintendent hav
ing more than six hundred and not mQre than eight hun
dred teachers under his supervision shall have three as
sistant superintendents; and for each additional four 
hundred teachers, or fraction thereof, under his super
vision, a county superintendent shall have an additional 
assistant superintendent. And the school directors of 
any connty, at their convenh"on for electing a ooiinty sit
perintendent, may anthorize the appointrnwnt of addi
ti01wl ass1:sta11t .rnperi11tendents to thM·e herein provided 
for." (Italics ours) 

Section 1130 of the School Code of 1911 and its supplements, pro
Yides as follows: 

''The minimum salary of each assistant county super
intendent shall_be eighteen hundred dollars ($1,800.00) 
per year, which shall be paid out of the State appropria
tion for public schools, in such payments and manner as 
the county superintendents are paid. Theh salaries of 
additional assistant county superintendents, whose ap
pointments may be authorized as herein provided, shall 
be fixed by the convention of school directors which pro
vides for their appointment, and, together ·with any ad
ditional salary granted by said convention, to any re
quired assistant county superintendent, shall be paid from 
the school appropriation apportioned among the several 
school districts under the supervision of the county sup
erintendent, before the same is distributed. The salaries 
of assistant county &uperintendents shall be paid monthly. 

''In addition to the said salary, each assistant county 
superintendent shall be entitled to receive 1J:nnually a sum 
not to exceed five hundred dollars for the payment of 
:wtual and necessary expenses incuJTed in visiting schools 
within his district, in attending educational meetings, 
and in the performance of such other official duties as may 
be reqnirecl by him by law. Payments shall be made 
monthly, on account of such expenses, to any such as
sistant county superintendent by requisition of the Sup
erintendent of Pub~ic Instruction upon the Auditor Gen
eral, upon the prorlnction to him of itemized vouchers in 
thl' usual manner.'' 

The minimum salary provisions of Section 1130 were superseded by 
an amendment to Section 1210, paragraph 8 of the code, approved 
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May 7, 1929, P. L. 1587, which fixed the minimum annual salary of all 
assistant county superintendents at $3,000.00. 

Section 3 of the Act of May 26, 1933, P. L. 1072, which gives rise 
to your immediate inquiry, provides as follows: 

''Every county superintendent having more than one 
hundred and fifty ( 150), and not more than five hundred 
and fifty ( 550) teachers, under his supervision shall have 
one assistant county superintendent. Every county sup
erintendent having more than five hundred and fifty 
( 550), but not more than one thousand and fifty (1050) 
teachers, under his supervision shall have two assistant 
county superintendents. Every county superintendent 
having· more than one thousand and fifty (1050) teachers 
under his supervision shall lw.ve one additional assistant 
county superintend~nt for each additioual five hundred 
teachers, or fraction thereof, but no county superintend
ent shall have more than five assistants. The assistant 
superintendents in office at the time this act takes effect 
shall continue in office until the · expiration of their re
spective terms.'' 

Your question is whether the Act of 1933 has made it impossible for 
conventions of school directors to elect additional county superinteri.d
.ents as was authorized by Section 1126 of the School Code. You say 
that in several counties, the directors' conventions have elected addi
tional assistants since the effective date of the Act of 1933 in the 
belief that that act did not affect the provisions of Section 1126 of the 
code. 

The problem is not without difficulty. If the Act of 1933 had been 
an amendment to the appropriate .sections of the School l 'ode, we could 
have determined more readily its effect on the existing provisions. 
However, it stands as an independent act. Among the purposes stated 
in the title are these : 

' ' ':• * * resfricting the number of assistant county su
perintendents; and superseding any inconsistent acts and 
parts of acts. '' 

Section 6 expressly provides that: 

''All aets and parts of acts inconsistent with the pro
visions of this act are hereby superseded for the period 
during which this act shall be in effect.'' 

Thus we have an act of assembly with the avowed purpose of re
stricting the number of assistant county superintendents and of repeal
ing any acts which would be inconsistent with the restrictions so im
posed. Section 3 standing alone would .not warrant the appointment 
of any additional assistants. On its face it appears to be complete in 
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itself. It prescribes the number of assistants eacb county superin
tendent shall have and expressly limits the number to a maximum of 
five. Both the title and the body of the act show that it is distinctly 
an act fixing definite limitations, and in some cases necessitating re
duction of the number of assistants. The last sentence of Section 3 
clearly contemplates that the offices of some assistant superintendents 
would be abolished by the act at the end of the current terms of the 
incumbents. 

Again we note the similarity between the general form of Section 3 
of the Act of 1933 and Section 1126 of the School Code. The first · 
parts of each of these sections are strikingly alike, and it is apparent 
that the draftsman of the latter section had the other one before him. 
However, the provision of Section 1126 of the School Code for the ap
pointment of additional assistant superintendents was omitted from 
t.he new act, and in its place there were added sentences which empha
sized the restrictive nature of the section. 

We have not overlooked the fact that by Section 1130 of the School 
Code these additional assistant superintendents are compensated not 
directly by the State but by the school districts, although the salaries 
are deducted by your department and paid direct to the assistant super
intendents. These salaries are taken from the appropriations which 
would otherwise be paid to the districts in question. 

However, that fact cannot place th.ese additional assistants in such 
a distinct class as would justify us in saying that they were not af
fected by the provisions of the Act of 1933. Irrespective of the source 
of their compensation, they are nevertheless assistant county superin
tendents. Their duties and their powers are the same as those of the 
required assistants. 

Therefore, we are forced to conclude that the Act of 1933 has re
pealed the authority contained in Section 1126 of the School Code for 
conventions of school directors to appoint additional assistant county 
superintendents, and that any such additional as~istants elected since 
the effective date of the Act of 19:33, namely May 26, 1933, were elected 
without legal authority. 

You have also asked us, in case our answer to your first question 
should be as we have stated it, whether Section 1215 of the School Code 
provides any possible way out of the difficulty experienced by the dis
tricts which have unwittingly elected an additional assistant superin
tendent. 

Section 1215 provides as follows : 

''Two or more school districts may JOlll in the em
ployment of a supervising principal, or of a supervisor 
or teacher of drawing, music or other special subject, for 
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part or all of the schools of such districts; such super
vising principal, supervisor or special te.acher to be em
ployed, his compensation paid, and his duties prescribed, 
by the several districts employing him.'' 
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It is appar,mt that the school districts in a county which would 
ordinaril)'." be under the supervision of an assistant county superin
tendent could agree under Section 1215, to employ as supervisor of a 
special subject or subjects the man who was formerly an assistant 
county superintendent and arrange to pay him from their several funds. 
Therefore, if the districts wish to have the work of the regular assistant 
mperintendents supplemented, there would be no doubt of their right 
to join in the employment of a supervisor under Section 1215. 

To summarize, it is our opinion that Section 3 of the Act of May 26, 
1933, P. L. 1072 definitely limits the number of assistant county super
intendents which any county may have and has repealed prior legisla
tion which authorized conventions of school directors to appoint addi
tional assistant county superintendents. Therefore, any such addi
tional assistants who were appointed after May 26, 1933 are not holding 
office legally. · 

The services of an additional county superintendent may be ap
proximated under Section 1215 of the School Code if all the school 
districts enter into an agreement thereunder for the employment of 
such a supervisor as is authorized by that Section. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
D'eputy Attorney General. 

OPINION NO. 160. 

School districts- State subsidy-Forfeiture-Act of April ~5, 1933, P. L. 69. 

If the Superintendent of Public Instruction discovers that a school district 
has violated Section 8 of the Act ·Of 1933, he may declare and enforce the 
forfeiture authorized by Section 9 in the school year f.ollowing _the violation. 
The forfeiture would have to be prior to the payment to the district of the 
reimbursement on account of that teacher's salary for the year in which the 
violation occurred. 

Department of Justice, 

Harrisburg, Pa., December 18, 1934. 

Honorable James N. Rule, Superintendent of Pnblic Instruction, Har
risburg, Pennsylvania. 

Sir: You have asked us to advise you as to the time within which, 
under Section 9 of the Act of April 25, 1933, P. L. 69, you may de-
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clare a forfeiture of the State subsidy otherwise payable to a school 
district for violation of Section 8 of that act. 

Sections 8 and 9 of the Act of April 25, 1933, P. L. 69 provide as 

follows: 
''Section 8. Prohibition Against Demanding, Request

ing or Accepting Gifts or Donations.-During the period 
in which this act shall be in effect, it shall be unlawful 
for any board of school directors to demand, request or 
accept, dirrctly or indirectly, any gift or donation from 
any teacher or supervisor within its employ. 

"Section 9. Forfeiture of Subsidies.-When, during 
the period during which this act shall be in effect, the 
Superintendent of Public Instruction shall be of the opin
ion that any school district shall have violated the pro
visions of this act by demanding, requesting or accepting 
any gift or donation from one or more teachers or super
visors, he shall, subject to the restrictions herein provided, 
have the power to declare forfeited, for the then current 
school year, an~' State subsidy which is to be paid to the 
district as a partial reimbursement of the salary of each 
such teacher or supervisor. 

* * • * * * * * 
''If after the hearing the Superintendent of Public 

Instruction shall be of the opinion that one or more of 
the violations set forth in the statement. which he shall 
have sent to the board as herein provided, did actually 
occur, he may, as herein provided, forfeit the subsidies to 
be paid to th e district as a partial r eimbursement for 
the salary of each teacher or supervisor, listed in such 
statement, from whom, in his opinion, the district or its 
represrntative shall have demanded, requested or accepted 
a gift or donation.'' 

Your immediate question is whether you may declare a forfeit of 
the subsidy of a district under the above quoted provisions during a 
particular school year for violations of Section 8 which occurred dur
ing the preceding school year. 

Payments of subsidies to the various school districts are made on the 
basis of reports filed with your department under paragraph 20 of 
Section 1210 of the School Code, as amended. These reports state in 
detail the names, classifications and other information concerning each 
teacher on whose account reimbursement is sought. Payments to tho 
districts on the basis of these reports are made in the following year. 
That is, payments based on the report filed in the fall of 1934 will 
begin in the fall of 1935. With this circumstance in view, let us 
examine the statutory provisions above quoted. 

'fhe first paragraph of Section 9 of the Act of 1933 provides that 
you shall have authority, upon proof of violation of Section 8, to 
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declare forfeited" for the current school year" any State subsidy which 
would otherwise be made as partial reimbursement on account of the 
salary "of each such teacher or supervisor [from whom a gift or 
donation was accepted]". The last paragraph of the same section re
peats the provision that the forfeiture shall be as to the State subsidy 
applicable to the salary of the particular teacher with respect to whom 
the violation occurred. 

We read these sections to mean that the forfeiture may be enforced 
only on account of the particular teacher and with respect to the 
school year in connection with which the gift or donation was de
manded or accepted. In other words, if a school district should demand 
or accept a donation from a teacher or supervisor during the school 
year 1933-1934, the forfeiture would apply to the reimbursement of 
the district for the salary of that teacher during that school year. How
ever, since the actual payment of the subsidy to the district on account 
of that teacher's salary would not occur until the following year, 
namely during the school year 1934-1935, we believe that the enforce
ment of the forfeiture likewise could be made during the latter period. 

Therefore, we advise you that if you discover that a school district 
bas violated Section 8 of the Act of l 933, you may declare and enforce 
the forfeiture authorized by Section 9 in the school year following 
the violation. Of course, it would have to be prior to the payment to 
the district of the reimbursement on account of that t eacher's salary 
for the year in which the violation occurred. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

HARRIS C. ARNOLD, 
Depidy Attoniey General. 
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~lay 7,, P .L. 1587 .. .... .. . . . . ... . . . .. . . .. .. ... .... ... .. . 
l\1ay 8, P.L. 1636 .. . .... . .. .. . . . . .. .. .. .. ... .. ... .. . . .. . 

" .. 1667 ... . ....... .... .. . .......... .. . ..... . 
" 1674 .... . . . ..... . . .. ... .. ... .. ....... ... . 

~Iay 16, P.L. 1782 . .. . .. . . . ..... . ...... ... .. . .. .. ...... . 

1931, April 9, P.L. 20 . ... ... ..... . .................. . ........ . 
April 10, P.L. 23 .. . . . ... .. . . ....... . .............. ... . . . 
May 21, P .L. 176 .. ..... . ... . . . .. .... ... . . . ....... .. .... . 
May 21, P .L. 185 ........ .. . .. .. .. ... .. . . ..... ......... . 
May 29, P.L. 243 .... . .... . . . ..... . . .. ...... . ......... . . . 

" " 243 ..... .. ............ . . . . ....... . ...... . 
" 280 ... ... ..... . .. . . ....... ..... ... .. . . .. . 

June 1, P .L. 318, Sec. 1 .... ..... .. ... . . . .. .. . ... .. ..... . 
" '~ 4t .. 

" 350 
June 9, P.L. 455 
June 10, P.L. 490 
June 12, P.L. 566 
June 12, P .L. 575 
June 22, P .L. 613 

" " 624 
" 638 
" 672 . .. .. .. .. . .... ............. . ...... . ... . 
" 682 .. . . .. .......... ... . . . .. ...... . ..... .. . 
" 751 .... . .. .. .. . . . .. . . ..... . .. ... . . ... .... . 

June 23, P.L. 904 . .. .... . ....... . .. .. . .. .. .......... . · . . 
June 23, P.L. 904 ..... . ... .. . .. .. ..... . .. .. ... . ... . .. .. . 
June 23, P .L. '932, Sec. 2610 . .... ... .......... .. .. ... . .. . . 
June 24. P.L. 1206, Sec. 1401 .. ..... . . . .... ... ... . ...... . 

" " •· Sec. 2901 . .. ... . ... .. '. . . . .. ... ...... . 
" 

June 26, P.L. 1387 .. ... .... . . ... .. ........ ... ..... .. . . . 

1933, March 8, P.L. 9 .. .... .... . .. . .. . . · · ... · . · . . · .. ... · .... . . 
" " "' 

' .. ........ .... .. . .. ........ ... .... .... .. 
April 20, P .L. 51 ........ . ....... · · · · · · · · · · · · · · · · · · · · · · . 
April 21, P.L. 54 ... . ..... .... . · · . · · · · · · · · · · · · · · · · · · · · · · · 
April 25, P .L. 69 . . . ......... . ..... · · · · · · · · · · · · · · · · . · · .. 
April 25, P.L. 69 . .. . . ........... · · · · · · · · · · · · · · · · · · · · · · ·. 
May l, P .L. 102 . ... . .. . . . ..... · · · · · · · · · · · · · · · · · · · · · · · ·. 
May 1, P .L. 214 . ..... ....... . . ... .. ... · · .. · · ......... . . 
lVIay 3, P.L. 242 .. . . .... .... .. . . . .... . · · ............. . . 
l\'fay 5, P .L . 248 ... . .... .. . ...... · ....... . . . . . . .. ... . . . . 

" " 364 ...... .... . ...... ...... . . .. .. ........ . . 
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198 
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80 
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100 
60 
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198 
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48 
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6 
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6 
154 
198 

74 
3 

21 
148 

34 
133 
279 

37 
52 

262 
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60 
65 
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Year Opimon 

1933, May 5, P .L. 364 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119 
"' '' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 134 
" 457, Sec. 803 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 

May 15, P .L. 624 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 86 
" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 91 

" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 108 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 140 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150 

" Sec. 502F . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133 
" Sec. 512B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106 
" Sec. 9080, 1006A, 1007, 1108, 1111, 1208A . . 156 
" Sec. 1104 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 111 
" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 117 

" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119 
" Sec. 1103, 1108-1111 . . . . . . . . . . . . . . . . . . . . 137 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148 
"565 .......................... .. ........... 86 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 123 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148 
" Sec. 301 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 133 

" 503 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 119 
" 7120 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101 
" 1013 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 141 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151 
May 17, P.L. 798 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 123 
May 18, P.L. 813 ... . ........ . . . ............... : . . . . . . . . 154 
May 26, P.L. 1072 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 159 
May 26, P .L. 1076 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 127 
May 26, P.L. 1076 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 136 
June 1, P.L. 1152 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126 
June 2, P.L. 1423 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 116 

" " . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 130 
" " . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 146 

June 3, P.L. 1474 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 88 
November 29, P.L. 13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 113 

" " 13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 131 

" 
" 
" 

" 13 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 113 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 120 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 138 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 152 
" 15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 153 

December 5, P .L. 50 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132 
" 57 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 118 
" 57 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 132 

Federal Banking Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106 
" " . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151 

" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148 

1!)34, Ja~.uary 2, P .• ~. 12~ ......... . . . .......... .. ..... ... .. .. . 148 
151 

Page 
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Credit Unions. Application for charter. 
Legal newspapers ......... . .. .. . . .... . . 136 188 

Agents and Brokers Insurance. Rebates. Rewriting in other 
companies without expense to insured, 
risks previously carried by companies 
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of May 17, 1921, P.L. 789, Secs. 635, 636 
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Bureau of Animal 
Industry 

Farm Products 
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Appropriations 

General 
Appropriation 
Bill of 1933 

School Districts 

AUDITOR GENERAL 

Audits 

Indemnity cla ims for cattle which have 
been treated and have reacted to the 
tuberculosis test. Acts ·of July 22, 1913, 
P.L. 928 ;) June 22, 1931, P .L. 682 . .. .... . 

(See also Official Opinions of the At-
torney General, 1921-1922, p. 218) 

Sale by farmers in municipalities. Li
censes. Acts of April 18, 1878, P.L. 26; 
May 2, 1889, P .L. 184; April 22, 1903, 
P.L. 258; May 4, 1927, P .L. 519; May 24, 
1931, P .L. 1206; May 8, 1929, P.L. 1636; 
June 23, 1931, P.L. 932 . . .. .. ...... . ... . 

(See-PENNSYLVANIA LIQUOR CON
TROL BOARD) 

Riders. Veto power of Governor. Art. 
III, Secs. 3 and 15 ; Art. IV, Sec. 16, of 
the Constitution ....... . .. . .... . ...... . 

Alloca tions where amount appropriated is 
less than the amount r equired . . ... . .... . 

Pupil transportation and special vocational 
education. Acts of May 20, 1931, P .L. 
243 ; May 1, 1913, P.L. 138, Sec. 9; May 
21, 1931, P.L. 176 .......... . .......... . 

Sta te Workmen's Insurance Fund. State 
Workmen's Insurance Board. Acts of 
June 13, 1923, P.L. 698; May 1, 1933, P .L. 

84 18 
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83 16 
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102 ; June 3, 1933, P .L. 1474 .. .. . . . . . . .. . 88 37 

Budget Estimates Duties of .Auditor General. Powers of 
Governor. Requisitions. Game Code. 
Acts of May 24, 1923, P.L. 359, Sec. 1201; 
April 9, 1929, P .L. 177; June 9, 1931, P.L. 
455 . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . . 110 100 
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AUDITOR GENERAL (Cont.) Opinion Page 
State Gifts. Deposit o.f gifts. Custody of State 
Institutions Treasurer. Consent of administrative de

partment to acceptance of gift. Restric
tion to donation of money. Acts of June 
14, 1887, P.L. 401; June 7, 1923, P .L. 498; 
April 9, 192(), P.L. 177, 343 . . . . . . . . . . . . . . 112 108 

State Teachers 
Colleges 

Taxation 

Travelino
Expense; 

.\ ndits 

School Districts 

(See n lso-Official Opinions of the At-
torney General, 1927-1928, p. 111) 

Purchase of emergency supplies. Abuse 
of privilege. property and Supplies. Ap
prm·al of requisitions. Acts of April 9, 
1929, P.L. 177; June 2, 1931, P.L. 350; 
April 25, 1933, P.L. 69 . . . . . . . . . . . . . . . . . . 121 133 

Trustees. Appointment of one of their 
number to render medical services to 
students . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 145 217 

Mortgages. Reconstruction Finance Cor
poration. Federal Land Banks. Regional 
Agricultural Credit Corporation. Act of 
April 6, 1830, P .L. 272 . . . . . . . . . . . . . . . . . . 129 161 

Department of Public Instruction. Federal 
employes. Representatives of colleges 
within the State. Act No. 300-A, 1933.... 128 159 

(See also- AUDITOR GENERAL) 

Regular annual audit. Employment of 
certified public accountant. Act of June 
24. 1931, P.L. 1206; June 1, 1933, P.L. 
1152 . . . . . . . . . . . . . . . . . . . . . . . . . . . 126 154 

B. 
BANKING, DEPARTMENT OF 

Banks and Banking: 

Affiliates 

Assets 

Powers of superv1s10n over and regula
tion of corporations or pers·ons affiliated 
with institutions under supervision of Sec
retary of Banking, as provided by the De
partment of Banking Code, the Banking 
Code and the Federal Banking Act of 1933. 
Effect of various provisions of the Federal 
Banking Act of 1933 upon powers and 
duties of Secretary of Banking over in
stitutions under his supervision, including 
those which are not members of the Fed
eral Reserve System. Acts of May 15, 1933, 
P.L. 565; January 2, 1934, P.L. 128; Fed
eral Banking Act of 1933, c. 89, 48 Stat. 
162 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 151 238 

Assets pledged as collateral for deposit of 
funds in the name of a receiver of a 
nation al bank. Act of May 15, 1933, 
P.L. 624 .. . . . . . . . . . . . . .. . . .. . . . .. .. .. .. 117 120 

Assets pledged by a Pennsylvania bank and 
trust company or trust company with an-
other state for the faithful performance 
of trusts assumed by such institutions 
in such other states, Act of May 15, 1933, 
P.L. 624 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 140 201 
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"!-' : 

Assets (Cont.) 

Consolidation 

Credit Unions 

Deposits 

Federal Farm 
Mortgage Corp. 

Federal Land 
Banks 

Home Owners' 
Loan Corp . . 

Incompatible 
Offices 

S-3973-11 

Assets pledged to ·secure deposits. Postal 
· savings. Funds in ·custody of· State Treas
urer. "Public _ Funds". Acts .of April 29, 
1874, P.L. 73; May 13, 1876, P .L. 161; June 
2, 1915. P.L. 762 ~ July. 18,. 1917, P.L. 1043 i · 
June 27, 1923, P:L. 858; April 9, 1929, P iL .-.. 
343; June 1, 1931, P.L. 318; May 15, 1933, 
P.L. 624 -- ... : : .. : .......•............•••. 

Assets purchased by the commercial de-: 
partment -of a bank and trust company 

. prior to the effective date of the Act of , 

·.• .. :~ : 
-· ".l ~ ·.: ) 

111 103 

-May 15, 1933, P .L. 624 .. .... ; . . . . . . . . . . . 91 47 

Consolidation of State bank; bank and 
trust company or trust conipany, and a 
national bank under the charter of a na
tional bank doing business in Pennsylvania. 
Acts of April 9, 1856, P.L. 293 ; May 5, " ' · "-' ·. 
1927, P.L. 762; Apri1··16, 1929, P .L. 522~ ·:: ·:··· 
April 25, 1929, P.L. 763; April 26, 1929, 
P.L. 839; May 5, 1933, P.L. 364; May 15, 
1933, P.L. 565, 624· .. : ................ :-.: · 119 124 

Applicability of Credit : Union Act of 1933, 
P .L; 1076, t-0 a so-called business trust, to 

·a domestic corporation · and to a foreign 
· corporation engaged in the business of 
making 16ans to their members. Act of 
June 17, 1915, P.L. 1012 .. .. .. .. .. .. .. 127 155 

(See. also-'--Assets, . . Insurance of Deposits) 

Banks operating on a restricted basis 
under Act ·Of March 8, 1933, P .L. 9. Status 

· of new · deposits. · Act of May 15, 1933, 
P.L. 565 .. , ....... :.·.............. . .... 101 74 

Bonds, · I,egal investment 'fo·r trust funds 
in Pennsyl'l"ani'a . ·, ....... : ; . , ........... . 

Farm Joan bonds. Investments. Trust 
funds. Acts of April 5, 1917, P.L. 461; 
July 18, 1917, P.L'. 1043; · Jul.y 11, 1923, 
P.L. 1059 ... . ......................... . 

156 253 

99 68 

(See: also-Official · Ot~infons of Attorney ·· ,. · 
General, . 1923,1924·. J p: :81.; -1927-1928, p. 
93) 

Bonds. Investment in and .. acceptance in 
e'Xchange- for· mortgages . .. Acts of May 20, 
1889; P.L . .. 246 ;· June 7, 1917, P.L. 447; 

-:April 26,. 1929, P.L. SH'; March 8, 1933, 
. p,L. 9; ·May 5,. 1933, P.L. 451; May 15, 1933, 
P.L .. 565; May 15, 1933, · P.L. 624 . . . . .. . . 86 21 

Bonds. Legal investments for trust funds 
in .Pennsylvania · ~ .. ; • . . . . . . . . . . . . . . . . . . . . 156 ~3 

Eligibility of certain heads, deputies, and 
. . ·. ,.employes -of departments of the Common

wealth and prothonotaries to .serve as di
rectors or trustees of banking institutions: 
Aet of May.15, 1933, P.L. 624 ............ .-: 183 i " 177 
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BANKING, DEPARTMENT OF, (Cont.) Opinion Page 

Institutions 
Incorporated 
under Act of 
1876 

Institutions 
under control of 
Secretary of 
Banking 

Insurance of 
Deposits 

Mortgage Pools 

(.See also-Official Opinions of Attorney 
General, 1903-1904, p. 226; 1925-1926, p. 
243; 1927-1928, p. 86) 

nonrls on employes in favor of the Com
monwealth. Section 18, Act of May 13, 
1876, P.L. 161; Sections 513, 1602, Act of 
l\Iay 15, 1933, P.L. 624 . . . . . . . . . . . . . . . . . . 150 234 

Eligibility of cashier or treasurer to serve 
as a director of such institution or of a 
national bank. Acts of May 13, 1925, P.L. 
628; l\fay 15, 1933, P.L. 624, Section 512 B 106 87 

Extent of control. Deferred payment plan. 
Time and demand deposits. Act of March 
8, 1933, P.L. 9 ......................... . 

Application of the laws of Pennsylvania 
to the pro\'isions of the Federal Banking 

78 3 

Act of 1933 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 148 226 

Right of bank or bank and trust company 
after July 3, 1933, to issue and deliver 
to the public, certificates of participation 
in mortgage pools created prior to that 
date, sell to the public participation in indi
>idual mortgages held by it, and guarantee 
any participation certificate, bond or mort-
gage. Act of May 15, 1933, P .L. 624 . . . . 141 203 

(See also-Official Opinions of Attorney 
General. 1925-1926, p. 150; 8 D. & C. 599) 

National Banking Fiduciary powers. Capital and surplus. 
Associations .-\ct of :\fay li:i. 1933, P .L. 624 . . . . . . . . . . . . 108 94 

National Banks 

Officers and 
Employ es 

Trust Funds 

Beauty Culture 

Beneficial 
Societies 

Board of Finance 
and Revenue 

Hight of national bank located in another 
stat~ to act in this State as executor and 
trustee under will of a Pennsylvania resi
dent. .-\ct of l\Iay Hi, 1933, P.L. 624, Sec. 
1506 B . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 104 

(See also-Opinions Nos. lOH, 119) 

Service in more than one institution. Per
mit by Federal Heserve Board. Duty of 
Banking Department. Act of June 16, 

81 

1933, Sec. 33, Act of Congress . . . . . . . . . . 115 116 

Right of institution acting as trustee under 
a life insurance trust to invest assets in 
mortgages which were formerly the prop
erty of the commercial department and 
were not en l'lnn rked for trnst investment. 
Section 1111 of the Act of May 15, 1933, 
P .J,. 624 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137 190 

(See-PUBLIC JNS'£RUCTION) 

.(See-INSURANCE DEPARTMENT) 

(See-STATE 'l'REASURER) 
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Legal investments for trust funds in this 
Commonwealth . . . . . . . . . . . . . . . . . . . . . . . . . 156 253 

Bonds inssued by Federal Land Banks are 
not legal investm~nts for trust funds in 
this Commonwealth. Act of April 5, 1917, 
P.L. 46; July 18, 1917, P.L. 1043; July 
11, 1923, P.L. 1059 . . . . . . . . . . . . . . • . • . . . • . 99 68 

Right of banks, trust companies or build
ing and loan associations to invest in or 
accept in exchange for mortgages. Acts of 
May 20, 1889, P.L. 246; Jtine 7, 1917, P.L. 
447; April 26, 1929, P.L. 817; March 8, 
1933, P.L. 9 ; May 5, 1933, P.L. 457 ; May 
15, 1933, P.L. 624 . . . . . . . . . . . . . . . . . . . . . . . 86 21 

Right of insurance companies to invest 
in. Acts of May 17, 1921, P.L. 682; May 
10, 1'925, P.L. 30; May 12, 1925, P.L. 601; 
June 23, 1931, P.L. 904 . . . . . . . . . . . . . . . . . . 92 48 

Legal investments for trust funds in Penn-
sylvania . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 156 253 

Bonds on employes in favor of the Com
monwealth. Acts of May 13, 1876, P.L. 
161, Sec. 18; May 15, 1933, P.L. 624, Sec. 
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education. Acts of May 29, 1931, P.L. 243; 
May 1, 1913, P .L. 138, Sec. 9; May 21, 
1931, P .L. 176 ......... . ............... . 98 

275 

154 

249 

67 

Soldiers' Orphan Applicants for admission. Eligibility. 
School Acts of May 27, 1893, P.L. 171; April 13, 

1899, P.L. 45; April 17, 1905, P.L. 195; 
Febrnary 26, l019, P.L. 3; May 8, 1929, 
P.L. 1674 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96 63 

State Subsidy Second year of biennium. Acts of May 
18, 1911, P.L. 309; Sec. 1210; May 13, 
1925, P.L. 681 . . . . . . . . . . . . . . . . . . . . . . . . . 143 212 

Forfeiture. Violation of Section 8 of the 
Act of April 25,\ 1933, P .L. 69 . . . . . . . . . . . . 160 279 
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PUBLIC INSTRUCTION, DEPARTMENT OF, (Cont. ) 

State Teachers 
C-Olleges 

Sunday Concerts 

Taxation: 

Delinquent 
Taxes 

School Taxes 

Teachers' 
Salaries 

8tudent organizations. Right to collect 
funds and control completely the finances 
-0f certain activities, without turning the 
money into the treasury of the college. 
Principles stated in Formal Opinion No. 
70, (Official Opinions of the Attornev Gen-
eral, 1931-1932, p. 256) to apply . :. . . . . . 155 251 

Permits. Act of June 2. 1933, P.L. 1423 . . 116 118 
130 166 

Admission fee. Deduction of reasonable 
expenses. Amount collectible by depart-
ment. AG.t of June 2, 1933, P.L. 1423 . . . 146 221 

Abatement of penalties on local taxes. 
Acts of August 26, 1932, P.L. 100 as 
amended by Act -0f May 1, 1933, P .L. 314 93 52 

Exonerating by school directors person 
-0wning real estate. Acts of May 27, 1841, 
P.L. 400; June 13, 1836, P.L. 525; May 
8, 1854, P.L. 617; June 25, 1885, P.L. 187; 
May 18, 1911, P.L. 309; May 29, 1931, P.L. 
280 ... . .. . .... . .. .. . .. . . ... . . .. .. .. .. . . 89 39 

f'ancellation of contract. Reemployment 
under new contract. Minimum salaries 
and increments. Act of May 18, 1911, 
P.L. 309 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 122 136 

Proper method of calculating proportion 
to be paid by the State. Act of May 18, 
1'911, P .L. 309, Sec. 1210 ........ .. ..... . 77 1 

PUBLIC SCHOOL EMPLOYES' RE'.rIREl\IENT BOARD 

Retirement 

Quo Warranto 

Reronstructi-0n 
Finance Corp. 

Regional 
Agricultural 
Credit C-Orp-0ration 

Requisitions 

Power of board to enforce the compulsory 
retirem,ent provisions of the Act of May 
18, 1917, P.L. 1045, as amended. Acts of 
May 18, 1917, P.L. 1043; May 18, 1911, 
P.L. 309 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 125 150 

Q. 

<See-JUSTICE, DEPARTMENT OF) 

R. 

Mortgages. State tax. Act of April 6, 1830, 
P.L. 272 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 129 161-

Mortgages. State tax . . . . . . . . . . . . . . . . . . 129 11ll 

.Authority of Auditor General to approve 
requisitions of State institu:tians for pur-
chase of emergency supplies. Acts of April 
9, 1921, P.L. 177; June 2, 1931, P.L. 350; 
April 25, rn~s. P.L. 69 . . . . . . . . . .. . . . . . . 121 133 
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' . . ~ . 

. . . , , . . . . . . . . , . ,. , . . . ()Pilni"!\ f~e 
Bt1clget estimates. Duties of Audit-Or Gen- , 
eral m honoring requisitions. Acts of l\lay ,, .. ,.;' ",',;; 

, ;·: . ,24, 1923, P.L. 359; Apit'il 9, 1929, P.L. 177; .,:w: " ' • · 

- , June .9, . 1933, P.L ... 4G5·· . • . . • .• . . . . . . . . . . . 110 · 100 

REVENUE, I>'EPARTMENT OF ",, "' . ' 
' , 1 •• ' ' 

:· 1 Escheats 

>;.:: "'' 

':Fees: ' Dedt1ctio'li from .tiries . i;iayable to the 
· State under the ·Motor Vehicle Code ... 

Informaut~s· fee. State employe. Acts of 
May 2, 1889, P.L. 66; May' 11, 1911, P.L. 
281 ; April 9, 1929, P.L. 343 ...........••• 

(Se~ . ~ls~Ofiiciai. Opinio11i;. of the At
·torney. General, 1911-1912, p., f4) 

94 54 

82 13 

Malt Liquor Law Stamp or crown refunds. Acts of May 5, 
1933, P.L. 248; December 5, 1933, P.L. 
50; . Dec~~be,l' 8, 1933,. P,L. ;57 .........•. ' 13-,2 ! ' 172 

, ·' Stat~. Teac}\er$ · 
- Colleges · 

". Coll~ht.ion 'of fees f .ro,m , Pl}-Plls. Acts of 
April 9; 1929, P.L. 343; · June 1, 1931, 

Taxation 

Salaries: 
Teachers' 

P.L. 318 ..... · ..... .. ........ ..•.. · · · ...• • . . . i . 

, ~brpora te Loans. Tax on ' bank deposits. 
Acts o:tl . June ' 17,' ' 1913, P.L. '507; July 15, 
'1919, ' P.L: :955; April. 21, •1933; P.L. 54 .. 

. . i . . 

For~ign Fir.e Insurance Com;1mnies. Dis
tribution of tax. Change in method by 

' +.· . Department·.of 'Revenue. Acts ·of June 28, 
•-.. iip:" ,_ J.895;: P.L. 1408• .. April .20, 1933, P .L. 51 .. 

. 

1 

'v! '.':' t(o~~~;a~be~a~~\~2~?itw.0t~- ,h~3 ~~~ t~= 
tor.maa Opini-0n ;NQ>·304) ,:-,;· 
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.. 103 80 

87 34 

12~k i~ 148 

'f.t~J.;;.,( ' r.' _r' .':·'.: _;..; :: ·1~ .~\~:~.: .... ···.li(~~~.H·: -:\ : ,! :· :- .; 
Minimum salaries and increments. Salary 

'' · · · !.' ... reductton•'·authdrization. ·:Acbof May 18;· ,,-..;_:·' :: , ., _. : 
"•" '!/ ""• "1911, P.L.· 309,-'See; 1'210.' : :',!/ ;.. . ........ 122 136 
',1~ ~ ·. !·;./ , .>,•,; 1•i ·;·' ,'. 'r 1.:~·~ ,_,-

-,: l ·'"' PrQper . .:metb'IJ<'l of calcnlatin~ proportion 
t-0 be paid by the State; ;: Act; of May 18, 
1911, P.L. 309, Sec. 1210 . . . . . . . . . . . . . . . 77 1 

School Directors School tax. Exonerations. Acts of June 
13, 1836, P.L. '· 525; May 27, 1841, P.L . 

• . ~I I 

School Districts 

. ,4QQ~ 1Ma-Y : ~, , ~854; fl.L. :6,17; .,J ,une 25, 188l?,,,,, ., ,,,>f 
P.L. 187; May 18, 1911, P.L. 309; May 29, 
1931, P.L. 280 . . . . . . . . . . . . . . . . . . . . . . . . . 89 

(See- PUBLIC !INSTRUCTION) 

·'·" : · · : ( See_!_Ooun ty Officers); :,:'? · : 'e: 
• • . . . . .• • l : 
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8-0ldiers' Orphan 
School (See- PUBLIC INSTRUCTION) 
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S'.J:ATE, D~PARTMEN'.r OF, (Cont. ) Opillti~ Pa,ge 

Business Corpora
tions (Cont.) 

Credit Unions · . 

Status of . foreign business corporation 
registt>.red ·t-0 do. tiuS'iness . in Pennsylvania. 

Acts of June 9, 1881, P .L. 89; June 10, 1931, 
P.L. 490; ~fay 5, 1933, P.L. 364 .... : .. '. .. 

(See also-Official Opinions · of the At-
torney General, 1903-1904, P. 53) 

Advertising intention to apply for cha rter. 

·' f• •• ••• 

95 60 

Legal newsp!ipers . . Act of May 26, 1933, 
P.L. 1076 ....... ; . ,,, . . . . . . . . . . . . . . . . . . . . . 136 188 

STATE EME.RGENCY RELIEF BOARD 

Bureau of 
Transients 

State Einployes 

State Subsidies 

State Teachers 
Colleges : 

Edinboro 

Pupils 

Student 
Organizations 

Trustees 

STATJ!j ' TREASURER 

Boord of Ffuiince 
.. and . Revenue 

State Worknieri•s 
Insurance Board 
and Fund 

Sunday. ,Concerts 

Taxation: 
Corporate Loans 

Delinquent Taxes 

Foreign Fire 
Insurance 
Companies 

Indigent persons. Lega l residence. De
partment of W:elfare. Acts. of April 6, 
1905, P .L. 115 ; A;prl~ 11, 1929, P.L. 487 107 

(See-Commonwealth) ·: · 

( Se&-School Districts) 

Fire loss. Responsibility of painting con-
tractor . , . · ........... . .... ' . . . . . . . . . . . . . 80 

Collection of fees from pupils. Acts of 
April 9, 1929, P.L. 343; June l, 1931, 
P.L. 318 . .................. . ... ;·. ; ... ; . " 103 

;,, 

Right to cout rol certain activities and 

8 

80 

financial returns from such activities : . . 155' 251 

Ai)pointment of one of their number to 
render medical · ser.vices to students of 
the colleges 'is invalid as contrary to pub-
lic policy and the common law . . . . . . . . . 145 217 

.:, ... 

Taxation, Refund·. of ., addij;ional transfer 
inheritance .~ t~x' · Lim#aticin .. as to filing 
petitions for refund. Jurisdiction of the 
board. Fedetal estate tax . .. :..... .. . ... . 158 262 

··" .. ' 
Audits. Alidit~i'ig . to tie .conducted by In
surance Department. :~Acts of June 13, 
l_.923~ P.L. , 698; . May 1, 1933, P .L. 102; 
.fune 3, 1933,. P.L. · 1474 .... : . . . . . . . . . . . . 88 37 

(See:..PUBLIC .lNS'.i:IRuci-ioN) 

T. 

· Ta :x; · on bank. deposits:·· Acts -of June 17, 
191;, P.L. 507; rJucy 15, .1919, P.L. 955; 
April 21, 1933, P.L. 54 . . .... ~ • .......... 87 34 

.Abatement of penalties on local taxes. Act 
of Ma:y l; 1933, P.L. 314-.;... . ........... 93 52 

Change in method of distribution of tax 
by Department of Revenue. Acts of June 
28, 1895, P .L. 408; .April 20, 1933, P.L. 51 124 148 
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Taxation: (Cont.) 
Malt Liqu-0r Tax 

INDEX 

Opilnion Page 
St:uup or crown refunds. Acts of May 
5. 1933, P.L. 248; December 5, 1933, P .L. 
50; December 8, 1933, P.L. 57 . . . . . . . . . . . 132 172 

Mansfield Act School cli><tricts. Bond issues. Pledged 
t::iXt>S. Act of i\Iay 18, 1933, P.L. 813 . . . . 154 249 

Mortgages Stnte tax on mortgages executed to the 
Reconstruction Finance Corporation, 
Federal Land Banks or to Regi-On-al Agri
cultural Credit Corporation. Act of April 
6, 1930, P.L. 272 . . . . . . . . . . . . . . . . . . . . . . . 129 161 

School Tax Exoneration of persons owning real estate. 
Acts of June 13, 1836, P.L. 525, Sec. 6; 
May 8, 1854, ·P.L. 617, Sec. 31; June 25, 
1885, P.L. 187; May 18, 1911, P.L. 309; 
May 27, 1841, P.L. 400; May 29, 1931, 
P.L. 280 . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . 89 39 

Transfer Board of Finance and Revenue. Refund 
Inheritance of additional transfer inheritance tax. 

Limitation as to filing petitions for refund. 
Jurisdiction of the board. Federal estate 
tax . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 158 262 

Teachers' Minimnm salaries and increments. Salary 
Salaries reduction authorization. Act of May 18, 

1911, P.L. 309 . . . . . . . . . . . . . . . . . . . . . . . . . 77 1 

The Delaware River 
Joint Commission Bonds as legal investments for trnst funds 149 231 

Title Insurance 
Companies 

Townships 

Traveling Expenses 

Trustl Funds 

Vetoes 

Vocational 
Education 

(See-INSURANCE DEPARTMENT) 

First class. Eligibility of policeman to 
serve as health officer . . . . . . . . . . . . . . . . . 142 208 

Federal employes and representatives of 
colleges within the State . . . . . . . . . . . . . . . . 128 159 

Farm loan bonds issued by Federal Land 
Banks are not legal investments for trust 
funds in this State . . . . . . . . . . . . . . . . . . . . 99 68 

Home Owners· Loan Corporation and 
Federal Farm Mortgage Corporation bonds 
are legal investments for trust funds in 
this Commonwealth . . . . . . . . . . . . . . . . . . . 156 253 

The Delaware River Joint Commission 
bonds are legal investments for trust 
funds in Pennsylvania . . . . . . . . . . . . . . . . . . 149 231 

v. 
Veto power of Governor, relating to riders 
in General Appropriation Bill of 1933. Art. 
III, Secs. 3 and 15 ; Art. IV, Sec. 16 of 
the Constitution .... . ...............•... 

(See-School Districts, (Pupils)) 
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