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OPINION TO THE BUREAU OF ANIMAL INDUSTRY

Dogs—Killing domestic unimals—Payment of damage by State—Action against
owners—Dogs of different owners—Liability for damage done by own dog—
Separate or joint actions—dAci of May 11, 1921.

1. Under section 29 of the Act of May 11, 1921, P. L. 522, giving the Com-
monwealth, upon payment of damages to the owners of livestock killed by dogs,
the rights of such owner against the owner of the dog to the extent of the
payment so made, where the damage is done jointly by dogs of different owners,
joint action cannot be brought against the several owners, but separate actions
must be brought against each for the amount of damage done by his own dog,
and in absence of any proof as to the amount of damage done by each dog the
Iaw will infer that they did equal damage.

2. A joint action cannot be sustained in such case unless it be shown that
the defendants were acting in concert with a-common intent to do injury.

Department of Justice,
Harrisburg, Pa., July 1, 1929.

Doetor T. E. Munce, Director, Bureau of Animal Industry, Depart-
ment of Agriculture, Harrisburg, Pennsylvania.

Sir: You request that you be advised upon the matter of a claim
of two hundred eighty-one dollars fifty cents ($281.50) for damages
paid by the Commonwealth for sheep killed by dogs in Mercer County.

The record discloses that the owners of the dogs killing the sheep,
are non-residents of Mercer County, and your chief inquiry is, whether
the whole sum may be collected from one of the owners who is re-
sponsible, and whose dog was unlicensed, and the other whose dog
was licensed, is not the owner of property, and further you wish to
be advised whether only one-half the sum sought to be collected shall
be from each party.

The authority of the Commonwealth to collect from owners of dogs
kiliing sheep arises by legislative enactment. We therefore begin with
Aect of May 11, 1921, P. L. 522, relating to loss or damage to livestock
destroyed by dogs. Said Aect provides inter alia, that a justice of
the peace and an auditor of the munieipality shall appraise the
damage sustained, and if possible ascertain the owner or owners of
dogs by which the damage was done; that upon approval of such
report by the Secretary of Agriculture he shall draw his check for the
amount of loss from the Dog Fund. And further it is provided that,

‘‘Seection 26. * * * Any owner or keeper of such dog or
dogs shall be liable, to the owner of such livestock or
poultry, in a civil action, for all damages and eosts, or
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8 OPINIONS OF THE ATTORNEY GENERAL

to the Commonwealth to the extent of the amount of
damages and costs paid by the Commonwealth as here-
inafter provided. * * *’

‘““Section 29. * * * Upon payment by the State of
damages of livestock, or poultry, by dogs, the rights of the
owner of such hvestock or poultry, against the owner of
a dog, to the extent of the amount of damages so paid
by the State, shall inure to the benefit of the State. * * *’’

Preliminarily we may state that the matter of the one person hav-
ing a licensed and the other an unlicensed dog, is not a material factor
under the presentation and determination of the specific information
you are seeking. The solution of the problem comes from a different
angle. Both dog owners here, are in the wrong and both violators of
the statute in permitting their dogs to be at large in the nighttime.
It was this negligence and failure to observe the provisions of the
statute which occasioned the damage to the sheep. Doubtless, no
witness would be able to tell whiech sheep was killed by the one dog or
the other; neither is such testimony required to render either or both
liable. If I have a proper conception of the facts, the two dogs were
together discovered killing and injuring a certain number of sheep
belonging to the owner, who subsequently received the money for his
loss or damage from the Commonwealth as provided by the statute.
This money is now sought to be recovered, not nunder the statute cited
at Section 26, where the owner of the sheep had a civil action for all
damages and costs against the owner of the dogs, but, the Common-
wealth having paid the claim, under Section 29, the right of the owner
of the sheep against the owner of the dog or dogs, inures to the benefit
of the State to the extent of damages so paid by the State.

The statute having thus fixed the status of the Commonwealth, we
turn to the ascertainment of the position or relation of liability of the
defendants, and whether they may be sued jointly or severally, where
the dogs are not owned by the same parties. This seems to be the
erux in the inquiry whieh you have submitted.

Where there are two joint trespassers, both or either may be sued,
and if process is had against one, such one cannot be relieved from
liability by showing that the other participated in the illegal act.
Burk vs. Howley et al., 179 Pa. 539. If these defendants were joint
tort feasors, the action would be joint, but in order to me made- liable
jointly, it must appear that they were acting in concert, with a com-
mon intent, their act of negligence and illegal trespass must be con-
current to render them liable. Klauder vs. McGraith, 35 Pa. 128.
In other words, joint tort feasorship may only be affirmed when there
is shown to be a community of interest in the purpose of the under-
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taking with authority to control and direct the conduct of each other
in the project engaged upon. Brobston vs. Darby Borough, 290 Pa.
394: Betcher vs. McChesney 255 Pa. 398.

From these authorities it must be concluded that these defendants
cannot be sued together, or jointly in the same action because there
could not likely be established a concert of purpose or community of
interest between the owners of the dogs, to have the dogs join in the
destruction of the sheep. It then becomes necessary to institute actions
in severalty, and if their purpose is not joint but several, to determine
in what manner the extent of liability of each may be established.

At common law the owner of a dog was not liable for its bite until
scienter was established. By this is meant that the vicious propensities
of the dog must have been known to the ownet prior to the time when
the wrong was committed. We need not however, draw lines of dis-
tinction between actions on the case or in tort, and that of trespass,
but that between actions that are joint or against the defendants sever-
ally. The defendants in the instant case, the owners of the dogs which
killed the sheep were not joint owners, but each was the owner of one
of the dogs doing the damage, as in the case of Adams vs, Hall and
Coolwire, 2 Vermont 9, wherein it was said by Hutchinson, J.,

“* * ¥ Hall was under no obligation to keep the other
defendant’s dog from killing sheep ; nor vice versa. Then,
shall each become liable for the injury done by the other’s
dog, merely because the dogs, without the knowledge or
consent of the owners, did the mischief. in company? We
think not. * * *”’

And in Van Steenburgh and Gray vs. Tobigs, 17 Wendell’s Reports,
562, it was held :

< # * OQwpers are responsible for the mischief done by
their dogs; but no man can be liable for the mischief
done by the dog of another, unless he had some agency
in causing the dog to do it. When the dogs of several
persons do mischief together, each owner is only liable
for the mischief done by his own dog; * * *7’

The syllabus to this case is, ‘‘A joint action does mnot lie
agatnst several owners of dogs, by whom the sheep of a third person

have been worried or killed.”’ This case is apt in its discussion where
one dog may be young, small and feeble, and incapable of mischief by
himself, and yet if a joint action lie, his master may be accountable for
the injury caused by the large ferocious dog. The illustration used
is ““An ox and a calf belonging to different owners, reaching through
the fence, throw it down and enter the enclosure of another at the
same time; it would be unjust that the owner of the small animal
should be holden to pay the damage done by the larger, * * * The
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jury in this case as in most cases of wrong, get at the real damages in
the best way they can.”’ Russell vs. Tomelson, 2 Conn. 206. Budding-
ton vs. Sherrer et al, 20 Pickering, 477 (Mass.) is of like effect,

¢% % * Where the injury was done by two dogs, to-
gether, belonging to several owners, it was held that each
owner was liable only for the damage done by his own
dog, and not for the whole damage done by the two
dogs.”’

This case is significant in that it discloses or points out a method
by which the damages may be arrived at by the jury where the dogs
of several owners did the injury, and the court reasons as follow’s:

““Phere may be some difficulty in ascertaining the
quantum of the damage done by the dog of each, but the
diffieulty cannot be great. If it could be proved what
damage was done by the one dog, and what by the other,
there would be no difficulty ; and on failure of such proof,
each owner might be liable for an equal share of the
damage, if it should appear that the dogs were of equal
power to do mischief, and there were no eircumstances
to render it probable that greater damage is done by one
dog than by another. But whatever the difficulty may be,
it can be no reason why one man should be liable for the
mischief done by the dog of another.’’

The reasoning of the last case cited, is followed in Partemheimer vs.
Van Order, 20 Barbour 479, (Supreme Court of New York State),
K‘Syl.,’
‘““Where cows, belonging to several owners, are found
in the garden of an individual, committing a trespass,

each owner is liable for the damage done by his own cow,
no more.

‘“And in the absence of any proof as to the amount

of damage by each cow, the law will infer that the cattle
did equal damage.”’

The method of arriving at the measure of damages to which each
owner of the dogs would be liable in the foregoing cases cited from
other states, was approved by Agnew, J. in Little Schuylkill Naviga-
tion, Railroad and Coal Company vs. Richards’ Administrator, 57 Pa.
146, wherein the culm or dirt from various coal mining operations
were washed into a dam, thereby destroying its usefulness as a water
power.

You are therefore advised that actions may be instituted against
both of these parties, severally, for the recovery from each, the amount
of damages which it may be shown by the evidence his dog had: done
in the destruction of the sheep, or suit may be instituted against one
of the owners and if the jury find against such ome the full sum paid
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by the State, no suit could be prosecuted against the other; but, if
the suit against the one produces only a part of the sum paid by the
State, then suit may be brought against the other for the balance.

Very truly yours,

DEPARTMENT OF JUSTICE,

JAS. W. SHULL,
Deputy Attorney General.
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OPINION TO STATE BOARD OF EXAMINERS OF
ARCHITECTS

Archilects—Interior architcets—Registration—Act of July 12, 1919.

A person using the title “consulting interior architect” must regisier as an
architeet, as provided by the Act of July 12, 1919, P. L. 933.

Department of Justiee,
Harrisburg, Pa., June 21, 1929.

M. I. Kast, Secretary, State Board of Examiners of Architeets, 222
Market Street, Harrisburg, Pennsylvania.

Sir: We have your request to be advised whether or not a person
may use the term ‘‘consulting interior architeet’’ in this Common-
wealth without registering as an architect with your Board.

You state in your communication that the title, ‘‘consulting interior
architeet’’ is used more or less extensively by interior decorators who
desire to take up certain sides of architectural practice.

Section 13 of the Act of July 12, 1919, P. L. 933 provides that:

““On and after July first, one thousand nine hundred
nineteen, it shall be unlawful for any person in the State
of Pennsylvania to enter upon the practice of architecture
in the State of Pennsylvania, or to hold himself or herself
forth as an architect or as a ‘registered architect’ or to
use any word or any letters or figures indicating or in-
tended to imply that the person using the same is a ‘reg-
istered architect,” unless he or she has complied with the
provisions of this act and is a holder bf a certificate of
qualification to practice architecture issued or renewed
and registered under the provisions of this act.”’

““This aet shall not be construed to prevent persons
other than architects from filing applications for build-
ing permits or obtaining such permits; nor shall it be
construed to prevent such persons from designing build-
ings and supervising their constriction, provided their
drawings are signed by the authors with their true appel-
lation as engineer or contractor or earpenter or et cetera,
but without the use in any form of the title of architect.”’

The Century Dictionary and Cyclopedia defines the word ‘‘con-
sulting’’ as follows:

‘“Acting in consulation or as an adviser; making a
business of giving professional advice; as, a consulting
barrister; a consulting physician; a consulting account-

b2
ant.
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The word ‘‘interior’’ is defined as:

‘“‘Being within ; inside’ of anything that limits, incloses
or conceals; internal ; further toward a center: opposed
to exterior or superficial ; as, the interior parts of a house
or the earth.”

As used in relation to art it is defined as:

““An inside part of a building, considered as a whole
from the point of view of artistic design or general ef-
fect, convenience, ete.”’

£

It is evident, therefore, that the words ‘‘consulting’’ and ‘‘interior’’
when used to modify the term architect indicate that the architect
gives, or is prepared to give, professional advice relative to the eon-
struction and artistic design of the interior of a building.

In the case of Stmons, Brittain & Emnglish, Inc., vs. Armstrong &
Markell, 86 Penna. Superior Court 98, 102, Judge Trexler in giving
the opinion of the court announced that although Section 13 of the
Act allows others than architects to design buildings and supervise
their construction, it only permits such work, ‘‘* * * as long as they
do not use the title of architect.”” The opinion of the Court is that
the act

‘0% % ¥ Was aimed at such persons as claimed to be
architects who were not or who, at least, could not or
would not register and who, notwithstanding, still em-
ployed the professional title, * * *’

Every person using the term ‘‘consulting interior architect,’’ there-
fore holds himself or herself out as an architect, qualified to render a
limited service in the general practice of architecture. Such persons
must comply with the provisions of the Act of Assembly if they em-
ploy the professional title.

It is our opinion, and we so advise you, that persons using the title
‘““consulting interior architect’’ must secure registration from your
Board or subject themselves to the penal provisions for practicing as
a registered architect without being so registered.

Very truly yours,

DEPARTMENT OF JUSTICE,

PENROSE HERTZLER,
Special Deputy Attorney General,
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OPINIONS TO THE AUDITOR GENERAL
Gasoline taz-— Reports—V erification—FRzamination of books and papcrs by
Auditor General—Confidential information—Furnishing names of delinquents
lo legislature-—Act of April 14, 1927.

Under section 6 of the Act of April 14, 1927, P. L. 287, authorizing the
Auditor General or his agent to examine books and papers of dealers in gaso-
line to verify the accuracy of any return made by such dealer, but providing
that the information so furmished shall be confidential, the Auditor General
iz not prevented from furnishing to the legislature the names of delinquent
tuel tax payers and the amounts owed by them.

Department of Justice,
Harrisburg, Pa., February 6, 1929.

Honorable Edward Martin, Auditor General, Harrisburg, Pennsyl-
vania.

Sir: We have your request to be advised whether you may law-
fully comply with the Resolution offered by Representative Talbot on
January 28, 1929, calling upon you to furnish to the House of Repre-
sentatives ‘‘a complete list of all dealers in liquid fuels within the
Commonwealth who are delinquent in the payment to the Common-
wealth of tax collected by them on liquid fuels sold by them to pur-
chasers thereof, together with the amount due from each such dealer
in so far as the same can be ascertained or computed by the Auditor
General.”’

You ecall our attention to Seection 6 of the Act of April 1, 1927,
P. 1. 287, which is as follows:

‘‘The Auditor General, or any agent appointed in writ-
ing by him, is hereby authorized to examine the books
and papers of any dealer or consumer, pertaining to the
business made taxable by this act, to vertify the accuracy
of any statement or return made under the provisions
of this act; but any information gained by the Auditor
General, or any other person, as a result of the reports,
investigations, or verifications herein required to be made,
shall be confidential, and any person divulging such in-
formation shall be guilty of a misdemeanor and, upon
convietion thereof, shall be sentenced to. pay a fine of not
less than one hundred dollars nor more than one thousand
dollars, or to undergo imprisonment of not more than one

year or both.”’

Section 6 of the Act of 1927 above quoted was unquestionably de-
signed to prevent the Auditor General or any of his agents from
disclosing to any one the detailed information which the Aect requires

19
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taxpayers to furnish on their reports or any detailed information
which the Auditor General or his agents may obtain as the result of
an examination of the books and papers of any taxpayer. It was not,
however, in our opinion, the intention of the Legislature to prevent
the Auditor General from disclosing the names of delinquent tax-
payers or the amounts which they owe.

The law provides for the collection by legal process of amounts of
tax owing by delinquents. This cannot be done without making public
the names of those whom it becomes necessary to sue and the amounts
of tax claimed to be due. It is no more a crime for the Auditor Gen-
eral to give this information to the Legislature than to furnish it to
the Attorney General for the purpose of enabling him to institute
Court proceedings to force payment of the tax due.

-Accordingly, we are of the opinion that Section 6 of the Aet of
1927 does not prevent the Auditor General from furnishing to the
Legislature or to either House thereof the names of delinquent liquid
fuel taxpayers and the amounts which they owe respectively, and we
advise you that you may lawfully comply with the request made in
the Talbot Resolution.

Very truly yours,

DEPARTMENT OF JUSTICE,
‘WM. A. SCHNADER,
Spectal Deputy Attorney General.

Appropriations—Pennsylvania State College—Purposes for what appropria-
tions may be used—Acts of June 9, 1911, P. L. 736 and Act of 1927 (Appropri
ation Acts, page 71).

Department of Justice,

Harrisburg, Pa., February 7, 1929,

Honorable Virgil E. Bennett, Deputy ‘Auditor General, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised regarding certain ques-
tions which have arisen under the appropriation acts making appro-
priations to Pennsylvania State College.

You ask the following questions:

““I. Is Pennsylvania State College subject to the re-
quirements imposed upon institutions not wholly man-
aged by the Commonwealth, by the Act of June 9, 1911,
P. L. 736, for appropriations for permanent improve-
ments of any kind?
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“II. Is it lawful for the board of trustees to take out
policies of fire insurance on the property of the institu-
tion, and charge the cost thereof to the State appropria-
tion for maintenance and operation?

“III. Is it lawful for the board of trustees to borrow
money by issuing bonds secured by a mortgage on the
property, and charge the interest thereon to the State
appropriation for maintenance and operation ?

““IV. In connection with question No. IIT aforesaid,
is it lawful to renew such indebtedness at the expiration
of the stated period and continue to charge the interest
to the State appropriation for maintenance and opera-
tion?

““V. Is it lawful to charge the repayment of such
bonds referred to in questions IIT and IV aforesaid to a
State appropriation granted for the purpose?

““VI. Is it lawful for the board of trustees to bor-
row money from time to time for current expenses by
means of short term notes in the usual way and charge
the interest thereon to the State appropriation for main-
tenance and operation ?

““VII. Under the present form of appropriation, can
the Auditor General require a quarterly statement or re-
port of the receipts and expenses of the institution as
called for by the Act of 1899, P. L. 82"

I

Pennsylvania State College is an incorporated educational institu-
tion. It is not owned by the Commonwealth nor is it managed ex-
clusively by the Commonwealth. The Governor, the Superintendent
of Public Instruction, and the Secretary of Agriculture are ex-officio
members of the institution’s board of trustees, which has a total mem-
bership of thirty-one; and, the Governor is empowered by the charter
of the Institution to appoint six trustees.

Accordingly as far as the Commonwealth is concerned the institu-
tion comes within the class commonly called ¢‘semi-State institutions.’

In view of the facts just stated it is quite clear that Pennsylvania
State College comes within the purview of the Act of June 9, 1911,
P. L. 736, which applies to ‘‘All appropriations of money hereafter
made by this Commonwealth to any * * * educational * * * institution,
corporation or unincorporated association not wholly supported by
this Commonwealth and not under the exclusive control and manage-
ment of this Commonwealth, for structures, erections or other perma-
nent improvements of any kind,”’
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II-VII

The 1927 appropriation to State College (Appropriation Acts, page
71) permits the money appropriated to be used, among others, for the

following purposes:

“For the general maintenance of instruction in the
sehool of agriculture, and of instruction, research, and
extension in the school of engineering, the school of
liberal arts, the school of mines and metallurgy, the school
of chemistry and physies, the school of education, the
graduate school, the department of physical education,
the department of military science, and the Carnegie Li-
brary, including repairs to grounds and buildings, serv-
ice, light, heat, power, water, and sewage disposal, sala-
ries and wages, materials, and supplies, and equipment,
street paving, insurance and interest, and such other ex-
penditures as the trustees may deem necessary and prac-
ticable * * * 72 )

II. As the institution is a corporation managed by a board of
trustees ereated by its charter it is entirely appropriate that the board
should take out policies of fire insnrance on the property of the in-
stitution and charge the cost thereof to maintenance and operation;
and as the 1927 appropriation may be used, among other purposes, for
insurance, this item is properly payable out of it.

III. The board of trustees may lawfully borrow money by issuing
bonds secured by a mortgage on the institution’s real estate, the lien
of such mortgage being, of course, subject to any outstanding liens
under the Act of June 9, 1911, P. L. 736, or otherwise created. As the
1927 appropriation expressly provides that it may be used for the
payment of interest, there can be no doubt that interest may lawiully
be paid out of it.

IV. There is no difference between interest paid on indebtedness
during any extension of the term thereof and during the original term
thereof, as far as concerns its payment out of the 1927 appropriation.

V. The Legislature may lawfully make an appropriation to the
institution to enable it to pay off its bonded indebtedness.

VI. The institution may through its board of trustees from time
to time borrow money for current expenses, giving to the lender short
term notes in the usnal way. The interest on such notes may be paid
out of the State appropriation.

_VII. The Act of March 15, 1899, P. L. 8 applies to all appropria-
tlons made to educational institutions whether they be owned and
9perated by the Commonwealth or by private corporations. Aeccord-
ingly, it is applicable to the appropriation made to Pennsylvania
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State College. However, as we advised the Budget Secretary, in an
opinion dated June 25, 1928, published in a pamphlet entitled ‘‘Opin-
ions of the Department of Justice relating to State Institutions within
the Department of Welfare’’ at page 57, the Act of 1899 applies only
to appropriations for maintenance and has no bearing whatever upon
appropriations for construction, equipment or capital expenditures
generally.
Very truly yours,

DEPARTMENT OF JUSTICE,

WM. A, SCHNADER,
Special Deputy Attorney General.

Judges—Assignment to other districts—Report to Auditor General—Compen-
sution—Acts of April 27, 1911, and May 16, 1929.
In re Compensation of Judges Assigned for Judicial Work in Other Districts.

1. Section 4 of the Act of April 27, 1911, P. L. 101, requiring a judge as-
signed to assist in judicial work in other districts to make monthly reports to
the Auditor General of the place where he presided, the time so engaged, and
the nature and number of cases heard, is not amended or repealed by section
9 of the Act of May 16, 1929 (No. 585).

2, The Act of 1929 amends section 5 of the Act of 1911 by raising the
compensation of such a judge to $30 4 day and carfare, and allowing payments
for each day actually engaged in performance of duty, even though he does
not actually preside in court.

3. No compensation can be allowed, however, for time spent in his own
district on work incident to trial of cases in another district. )

Department of Justice,
Harrisburg, Pa., June 18, 1929,

Honorable Charles A. Waters, Auditor General, Harrisburg, Pennsyl-
vania.

Sir: We have your request to be advised whether Section 9 of the
Act of May 16, 1929 (Aect No. 585) supersedes Sections 4 and 5 of the
Aect of April 27, 1911, P. L. 101.

The Act of April 27, 1911, P. L. 101, provides for the assignment of
judges through the Prothonotary of the Supreme Court to assist in
the judieial work of distriets other than their own.

Sections 4 and 5 of the Act are as follows:

“‘Section 4. Each judge so assigned, and presiding in
sald eourt as aforesaid, shall, at the end of the month in
which he is so engaged, make and forward to the Auditor



24 OPINIONS OF THE ATTORNEY GENERAL

General, on a blank form to be furnished for that pur-
pose, the place or places where he presided as judge, the
name of the court, number of cases heard, and nature of
the same, that is, eriminal, eivil, or in equity, and the
number of days engaged.

““Seetion 5. The said judges, assigned as aforesaid,
shall be paid as compensation for so presiding the sum of
twenty dollars per day, and car-fare, and no more. No
payment shall be made for days consumed in such service
of more than expenses and car-fare, unless said judge, so
assigned, actually presides in open court, either at argu-
ment, hearing, or trial; and no such judge shall preside
in another district while an outside judge is sitting in
his own distriet.”’

The Act of May 16, 1929 (Act No. 585) increased the compensation
of all of the judges of Pennsylvania. It is entitled, ‘‘An act to fix
the salaries and compensation of the judges’’ of the several courts.
This is its single subject and only purpose. ‘

Section 9 of the Act is as follows:

““When any judge learned in the law is called in, as
now provided by law, to assist the judge or judges of
any other judicial distriet, such judge so called in shall
be entitled to receive for each day he is actually engaged
in the performance of such duty the sum of thirty dol-
lars ($30) per day and car-fare.”’

In effect, you desire to be advised:

First—Whether it is necessary for judges who serve outside of their
own districts at the end of each month to make and forward to the
Auditor General the report required by Section 4 of the Act of April
27,1911 ; and

Second—Whether the restriction contained in Section 5 of the
Act of April 27, 1911, limiting the payment of per diem compensation
to days when a visiting judge actually presides in open court, either
at argument, hearing or trial, is still in forece.

The Act of May 16, 1929, does not in any way supply, nor is it in
any degree inconsistent with, Section 4 of the Act of April 27, 1911;
and, in our opinion, this section of the Act of 1911 is still in force.

Section 9 of the Act of May 16, 1929, deals with the same subject
matter embraced within Section 5 of the Aect of April 27, 1911, and,
in our opinion, Section 9 of the Act of 1929 repeals Section 5 of the
Act of 1911.

The Act of 1911, provided per diem compensation to judges for
“‘presiding’’ and permitted them to receive ‘‘expenses and car fare’’
on days when they served outside of their own districts but were not
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presiding in open court. The Act of 1929, on the other hand, permits
per diem eompensation to be paid for each day that a visiting judge
‘“is actually engaged in the performance of such duty’’ and makes no
provision for the payment of any expenses other than ecar fare.

However, in our opinion, the first four sections of the Act of April
27, 1911, when read with Seection 9 of the Aet of May 16, 1929, limit
the compensation to be paid to judges for serving outside of their
districts to the days actually expended by such judges outside of their
own distriets. Section 9 provides compensation when judges are
‘‘called in, as now provided by law, to assist the judge or judges of
any other judicial district.”” The compensation provided is for each
day the visiting judge is ‘‘actually engaged in the performance of
such duty.”” The amount of compensation is thirty dollars ($30.00)
per day and car fare.

In our opinion, a judge ecannot be paid compensation, under the
Act of 1929, for time expended in his own office, in his own distriet,
on work resulting from a trial, hearing or argument outside of his
distriet. He is entitled to be paid only for the days he actually ex-
pends in another distriect, but for such days he may be paid even
though he does not preside in open court.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Relief funds for firemen-—Taxes from foreign fire insurance companies—Toicn-
ships—Acts of June £6, 1895, and April 25, 1929.

1. Where a township has no relief fund association for firemen, it cannot
receive from the State Treasurer and use for its own purposes moneys received
tfrom foreign insurance companies as taxes under the Acts of June 2S, 1895,
P. L. 408, and April 25, 1929, P. L. 709, which require such moneys to be paid
to local relief funds for firemen.

2, If a township uses such funds for ifs own purposes, the township, under
the Act of April 9, 1929, P. L. 345, cannot receive any moﬂey from the State
Treasurer for any purpose until it has expended an amount equal to such fund
as specifically directed by the Act of April 25, 1929.

Department of Justice,
Harrisburg, Pa., October 22, 1929.

Honorable Charles A. Waters, Auditor General, Harrisburg, Pennsyl-
vania,
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Sir: We have your request for an interpretation of the Act of
April 25, 1929, P. L. 709.

This Act amends Section 2 of the Act of June 28, 1895, P. L. 408,
as amended, by providing that the State Treasurer shall pay to tl.le
treasurers of the respective cities, townships and boroughs within
Pennsylvania, ‘‘* * * the entire net amount received from the two
per centum tax paid upon premiums by foreign fire insurance com-
panies.”” The amount which is to be paid to each local treasurer is to
be based upon the return of the two per centum tax from foreign fire
insurance companies doing business within the respective cities, town-
ships, and boroughs as shown by the report made to the Department
of Revenue.

The 1929 amendment continues by providing that ‘‘Each city, bor-
ough, or township receiving any payment from the State Treasurer
hereunder, shall forthwith pay the amount received to the Relief Fund
Association of the fire department, or of such fire company, or fire
companies, paid or volunteer, now existing, or hereafter organized,
in such city, borough, or township, as is or are engaged in the services
of such. city, borough or township and duly recognized as such by the
council or commissioners as the case may be, of such city, borough, or
township.”’

You state that the treasurer of Dunbar Township, Fayette County,
has received a check from the State Treasurer for two hundred two
dollars ($202.00), but advises that Dunbar Township does not have
within it any Relief Fund Association of a fire company to which the
check received can be paid as provided by the Act of 1929. The town-
ship treasurer desires to know what he shall do with the check,—
whether he shall pay fifty per centum of it to the road supervisors and
fifty per centum to the school distriet, and if not, what disposition he
shall make of it.

Dunbar Township does not have any right, under the Act of 1929, .
to make any disposition of the check received from the State Treasurer,
except as specifically set forth in the Act. If it cannot use the money
for the purposes set forth in the Act, the check should be returned to
the State Treasurer for cancellation.

In this eonnection, I call your attention to Section 403 of The
Fiscal Code (Act of April 9, 1929, P. L. 343) under which it would be
the duty of your Department upon diseovering that Dunbar Township
had used this check otherwise than for the purposes set forth in the
Act of 1929, immediately to notify the Governor and to decline to ap-
prove any further requisition for the payment of any appropriation or
any further portion of any State tax to Dunbar Township until two
hundred two dollars ($202.00),—the amount of the check in question,—
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Con % "".shall have been expended for the purpose for which the money
improperly expended was received from the State Treasurer.”’

Under this section of The Fiscal Code, Dunbar Township could not
receive any money from the State Treasury for any purpose until it
had expended two hundred two dollars ($202.00) as specifically di-
rected by the Aet of April 25, 1929, if it were to use this money for
any other purpose.

Clearly, as the township cannot use the money for the purpose
specified by the Legislature, it is the duty of the township treasurer
to return the check to the Commonwealth. He cannot do what the Legis-
lature failed to do, namely, make an alternative provision for the
use of the money if it cannot be applied as the Legislature direeted.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Spectal Deputy Attorney General.

Taralion—Capital stock—Gulf Qil Corporation.

No question of lack of uniformity in the settlements made by fiscal officers
for the tax years 1924 and 1925, can arise in the case of the Gulf Qil Corpora-
tion for said years, whereby it would be entitled to exemption during said
years for its ownership of the entire stock of certain foreign corporations,

There are no other like corporations for the same tax years which were
granted such exemptions.

Department of Justice,

Harrisburg, Pa., January 23, 1930.

Honorable Frank H. Lehman, Deputy Auditor General, Harrisburg,
Pennsylvania. -

Sir: In your letter of December 23, 1929, to me, you advise that
a question of uniformity has arisen with respect to settlements for
Capital Stock taxes of the Gulf Oil Corporation, a domestie corpo-
ration, for the years 1924 and 1925. You state that an investigation
was made of approximately 4,500 Capital Stock tax settlements, cov-
ering all coal companies, all public utilities, all railroad companies,
all oil and gas companies, and a large number of mercantile and
manufacturing corporations, taken at random from the files, and that
all of the reports of the companies examined, indieate that no more
than eighteen claimed exemption for stocks owned in foreign corpo-
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rations, under the principles laid down in the case of Commonwealth
vs. Westinghouse Airbrake Co., 251 Pa. 12, and definitely set fortk
by the Dauphin County Court in the case of Commonwealth vs. The
Aluminum Company of America, 27 Dauphin Co. Rep. 140, decided
May 9, 1924, although foreign stockholders were taxed against one
hundred and two companies claiming no exemption, and submitting
no evidence relative to the ownership of the corporations represented
by such holding.

You advise that with respeet to the eighteen corporations who
claimed exemption as aforementioned, five corporations were appar-
ently exempted, although they failed to strictly measure up to the
rules laid down in said case of Commonwealth vs. The Aluminum
Company of America, in that there did not appear to be any evidence
in these cases establishing that the corporations, which were exempted,
owned the tangible property of the subsidiary companies outside of
the State prior to the date of incorporation thereof, which was one
of the essential requisites laid down in said Aluminum Company of
America case.

You further advise that in the case of these five corporations, four
of them were public utilities and one was a manufacturing company.
Of the remaining thirteen eorporations, you report that all the tests
preseribed in the Aluminum Company of America case were met by
three of them to whom the exemption was allowed, but as to the re-
maining ten cases, exemption was denied: With these facts you re-
quest to be advised whether or not there was such lack of uniformity
in the application of the principles laid down in the case of Com-
monwealth vs. The Aluminum Company of America, supra, for the
years 1924 and 1925, by the taxing officers of the Commonwealth, as
would justify the Auditor General in approving the Capital Stock tax
settlements of the Gulf Oil Corporation ‘as made by the Department
of Revenue for said years.

It is obvious from a mere statement of the facts presented in your
letter, which I have briefly detailed above, that no question of lack of
uniformity in the settlements made by the fiscal officers for the tax
years 1924 and 1925, can arise in the case of the Gulf Oil Corporation
for said years, whereby it would be entitled to exemption during said
years for its ownership of the entire stock of certain foreign corpora-
tions, because, according to the facts presented, there are no otiler
like eorporations for the same tax years, which were granted such
exemptions. With respect to the four public utilities, which were al-
lowed said exemption in their settlements for said year, I understand
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that such allowance made by the fiscal officers on the ground that a
public utility of Pennsylvania could not possibly meet all of the tests
laid down in said Aluminum Company of America case. The correct-
ness of this determination does not, however, arise in this matter.

Very truly yours,
DEPARTMENT OF JUSTICE,

CYRUS E. WOODS,
Attorney General.

State coniracts—Certificate of Department of Property and Supplies—Duties
of Auditor General—Acts of April 9, 1929, P. L. 343, and April 9, 1929,
P. L. 177.

The Legislature has placed upon the Department of Property and Supplies
the respousibility for secing that materials have been furnished and werk and
labor performed as required by contracts. It is nol necessary for the Auditor
General’s Department t¢ maintain employes at the site of construction work
to duplicate the checking done by the Department of Property and Supplies.

Department of Justice,

Harrisburg, Pa., June 6, 1930.

Honorable Charles A. Waters, Auditor General, Harrisburg, Pennsy!-
vania.

Sir: We have your request for an interpretation of Section 1502
of The Fiscal Code (Act of April 9, 1929, P. 1. 343) and Section 2408
(k) of The Administrative Code of 1929 (Aet of April 9, 1929, P. L.
177).

Section 1502 of The Fiscal Code provides that:

‘“All requistions shall be audited by the Department
of the Auditor General, and, if they appear to be lawful
and correct, the department shall approve them and
transmit them to the Treasury Department for examina-
tion and approval. Otherwise, they shall be returned
to the source from which they came for revision, correc-
tion, or cancellation.”’

Section 2408 (k) of The Administrative Code of 1929 provides
that:

‘“The Department of Property and Supplies shall
examine all bills on account of the contracts entered into
under the provisions of this section, and if they are cor-
rect, the department shall certify that the materials
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have been furnished, or that the work or labor has been
performed in a workmanlike manner and in accordaqc.e
with the contract, approve the bills, and issue its requisi-
tion therefor, or forward its certificate to the proper de-
partment, board or commission, as the case may be.”’

You ask the following' questions:

1. Under the duty of determining whether requisition
transmitted to him are ‘lawful and correct’ is the Auditor
General warranted in accepting as final the certification
of the Department of Property and Supplies attached
thereto that all materials have been furnished or that
the work or labor has been performed in a workmanlike
manner and in accordance with the contract or contracts
whereon such requisitions are based without further inves-
tigation, or does an additional duty rest upon the Auditor
General to make independent investigations for the pur-
pose of determining and verifying these facts in order
that his responsibility under the law may be fully dis-
charged.’’

“9. If such further responsibility or duty rests upon
the Auditor General then to what extent should independ-
ent investigations be carried on by him in order fully
to meet and discharge such responsibility 2’

Section 2408 (k) of The Administrative Code of 1929 provides in
detail the procedure which is to be followed in the erection of new
buildings or in making alterations or additions to existing buildings.
Detailed provisions specify the steps which are to be taken preliminary
to the execution of contracts for such work and clause (j) of this sec-
tion provides that ‘‘the enforcement of all contracts provided for by
this section shall be under the control and supervision of the Depart-
ment of Property and Supplies.’”” Then follows clause (k) mentioned
in your inquiry which has already been quoted in full.

Section 1502 of The Fiscal Code is a reenactment of the Aect of March
30, 1811, P. L. 145. It provides the steps which are to be taken by
your Department and the Treasury Department in approving requisi-
tions for payments out of the State Treasury. This section is econ-
sistent with Section 404 of The Fiseal Code which provides that ‘‘the
Department of the Auditor General shall carefully audit and examine
all requisitions calling upon the Auditor General to draw a warrant

upon the State Treasurer for the payment of any money out of the
State Treasury.’’

In our opinion, the provisions of Sections 404 and 1502 of The Fiscal
Cod.e do not require your Department to duplicate the work which the
Legislature has specifically imposed upon the Department of Property
and Supplies by Section 2408 (k) of The Administrative Code of 1929,
The Legislature has placed upon that Department the responsibility
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for seeing that materials have been furnished and work or labor per-
formed as required by contracts for the construction of or alterations
or additions to State buildings. It has directed that that Department
shall, after it is satisfied that materials have been furnished or work
or labor done as per the contract, issue its requisition for payment if
the appropriation is under its control, or issue a certificate to the proper
Department if payment is to be made out of an appropriation to an-
other Department. Your Department may lawfully rely upon the
presumption that the Department of Property and Supplies has per-
formed its duty, and it is not necessary for your Department in the
performance of the duty to audit requisitions, to maintain employes
at the site of construction work to duplicate the checking which must
he done by the Department of Property and Supplies to enable it to
issue requisitions or certificates for payment.

The only exception to the advice hereinabove given is that if in-
formation comes to your Department indicating that notwithstanding
the requisition or certificate of the Department of Property and Sup-
plies, materials have not been furnished or work or labor has not been
done as per contract, it would clearly be the duty of your Department
to investigate these charges before approving any requisition cover-
ing payment for the material or work or labor in question.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.
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Banks—~Slate and national—Consolidation—Effect—Surrender of churier of
Stale bank—Failure to lnke proceedings—Quo warranto—Acts of April 9,
1856, June 15, 1923, May 5, 1927, and the Federal Act of February 25, 1927,

Where a State bank or trust company consolidates with a1 national bank
under the Federal Act of Feb. 25, 1927, 44 Stat. at L. 1224, the national bank
becomes the consolidated corporation, but the State bank still retains its corpo-
rate identity until proceedings are taken to surrender its charter under the
provigions of the Act of April 9. 1856, P. L. 293, and if this is not done, the
Recretary of Banking should reiurn the name of the State bank to the Attorney-
General for the institution of quo warranto proceedings to have its charter de-
clared void under the provisions of Section 17 of the Act of June 15, 1923, P. I..
&§09. as amended by the Act of May 5, 1927, P. I. 762,

Department of Justice,
Harrisburg, Pa., July 30, 1929,

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir: We beg to acknowledge receipt of your request to be advised
relative to the effect of the consolidation of a bank or trust company,
ineorporated and organized under the laws of this Commonwealth,
with a national banking association, under the provisions of the Act
of Congress of February 25, 1927, Chap. 91, 44 Stat. at T, 1224,
amending the Act of November 7, 1918, Chap. 209, 40 Stat. at 1. 1044,
by adding a new section known as Section 3 thereto, upon the corporate
existence of such bank or trust company.

The Act of Congress under consideration, referred to above, reads
as follows:

‘“Section 3. That any bank incorporated under the
laws of any State, or any bank incorporated in the Dis-
trict of Columbia, may be consolidated with a national
banking association located in the same county, city,
town, or village under the charter of such national bank-
ing association on such terms and conditions as may be
lawfully agreed upon by a majority of the board of di-
rectors of each association or bank proposing to consoli-
date, and which agreement shall be ratified and con-
firmed by the affirmative vote of the shareholders of each
such association. or bank owning at least two-thirds of its
capital stock outstanding, or by a greater proportion of
sueh eapital stoeck in the case of sueh State bank if
the laws of the State where the same is organized
$0 require, at a meeting to be held on the ecall of
the direetors after publishing notice of the time, place

35
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and object of the meeting for four consecutive Wefalcs n
some newspaper of general circulation published in the
place where the said association or bank is situated, {and
in the legal newspaper for the publication of legal notices
or advertisements, if any such paper has been des1gnatf:d
by the rules of a court in the county where such"associa-
tion or bank is situated, and if no newspaper is pub-
lished in the place, then in a paper of general circula-
tion published nearest thereto, unless such notice of
meeting is waived in writing by all stockholders of
any such association or bank, and after sending such
notice to each shareholder of record by registered mail
at least ten days prior to said meeting, but any additional
notice shall be given to the shareholders of such State
bank which may be required by the laws of the State
where the same ig organized. The capital stock of such
consolidated association shall not be less than that re-
quired under existing law for the organization of a na-
tional banking association in the place in which such con-
solidated association is located; and all .the rights,
franchises, and interests of such State or District bank
so consolidated with a national banking association in
and to every species of property, real, personal, and
mixed, and choses in action thereto belonging, shall be
deemed to be transferred to and vested in such national
banking association into which it is consolidated with-
out any deed or other transfer, and the said consolidated
national banking association shall hold and enjoy the
same and all rights of property, franchises, and in-
terests including the right of succession as trustee. exe-
cutor, or in any other fiduciary capacity in the same man-
ner and to the some extent as was held and enjoyed by
such State or District bank so consolidated with such na-
tional banking association. When such consolidation shall
have heen effected and approved by the comptroller any
shareholder of either the association or of the State or
District bank so consolidated, who has not voted for such
consolidation, may give notice to the director of the con-
solidated association within twenty days from the date
of the certificate of approval of the comptroller that he
dissents from the plan of consolidation as adopted and
approved, whereupon he shall be entitled to receive the
value of the shares so held by him, to be ascertained by
appraisal made by a committee of three persons, one
to be selected by the shareholder, one by the di-
rectors of the consolidated association, and the third
by the two so chosen; and in case the value so fixed
shall not be satisfactory to suech shareholder he may
within five days after being notified of the appraisal an-
real to the Comptroller of the Currency. who shall cause
a reappraisal to be made, which shall be final and bind-
mg; and the consolidated association shall pay the ex-
penses of reappraisal, and the value as ascertained by
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such appraisal or reappraisal shall be*deemed to be a debt
due and ghall be forthwith paid to said shareholder by
said consolidated association, and the shares so paid for
shall be surrendered and, after due notice, sold at public
auction within thirty days after the final appraisement
provided for in this Act; and if the shares so sold at pub-
lic auction shall be sold at a price greater than the final
appraised value, the excess in such sale price shall be paid
.to the said shareholder; and the consolidated association
shall have the right to purchase such shares at public aue-
tion if it is the highest bidder therefor, for the purpose of
reselling such shares within thirty days thereafter to such
person or persons and at such price as its board of direc-
tors by resolution may determine. The liquidation of
such shares of stock in any State bank shall be determined
in the manner prescribed by the law of the State in such
cases if such provision is made in the State law; other-
wise as hereinbefore provided. No such consolidation
shall be in contravention of the law of the State under
which such bank is incorporated.

““The words ‘State bank,’” ‘State banks,” ‘bank,” or
‘banks,’ as used in this section, shall be held to include
trust companies, savings banks, or other sueh corporations
or institutions carrying on the banking business under
the authority of State laws.”’

The legal effect of a consolidation under the above Act has been con-
sidered fully by the Supreme Judicial Court of Massachusetts in the
cases of Petition of Worcester County National Bank of Worcester, -
Mass. , 161 N. E. 797, and——Mass.——, 162 N. B. 217. 1In the
first case, the facts were that the Fitchburg Bank and Trust Company
had consolidated with the Merchants’ National Bank of Worecester,
the name of which was simultaneously changed to Worcester County
National Bank of Worcester, and the question involved was whether
the nAtional bank could continue to funection as administrator of an
estate of which the Merchants’ National Bank of Worcester had been
duly appointed administrator prior to the consolidation. The Court
answered the question in the affirmative, discussing in its opinion the
effect of the consolidation upon the status of the national bank in the

following language: (p. 798)

““It is unnecessary for the decision of this case to de-
termine whether the trust company lawfully conld con-
solidate with the national bank, because we are of opinion
that the legal obligation of the national bank appointed
by the court to administer this estate is not in any respect
impaired by what has taken place with respect to consoli-
dation with the trust company under said Section 3. The
national bank has not been extinguished, dissolved or
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essentially altered by the form of consolidation under
said Section 3, whether that consolidation be treated as
lawful and effective or as unauthorized and futile.
Plainly, if it be the latter, the obligation of the national
bank to administer the estate remains in full force. That
obligation, lawful at its inception, has not been dimin-
ished, enhanced, or changed thereby any more than it
would be by any other ultra vires act of the national bank.
If the consolidation be treated as lawful and effective, the
national bank is the corporation now existing and opera-
tive, By the terms of said Section 3 the consolidation
was ‘under the charter’ of the national bank. That bank
has continued to exercise all its functions without modi-
fication, under the same charter, in the same manner and
under the same legal sanctions and authorization since
the consolidation as before. No new charter has been
issued to it. The certificate of approval of the consolida-
tion by the comptroller of the currency is in no sense a
new or modified charter. It is no more than a formal
expression by the comptroller of the currency of his
approval of the consolidation. The corporate identity of
the national bank has continued unaffected by anything in
connection with the consolidation. Its corporate existence
under the same charter, subject to the same laws, and
owing fealty to the same jurisdiction has persisted with-

- out change. Tts financial resources may have been in-
creased or diminished by the addition of the assets of the
trust eompany and the assumption of its debts, but its
obligations and duties, not arising out of the consolida-
tion, abide in full force and effect as if there had beene
no consolidation. Among the duties and obligations
which endure undisturbed by the consolidation is the
trust to continue and finish the administration of the
estate of the decedent.

““The simple change of name of the national bank did
not disturb its corporate identity or continuity of exist-
ence, which has remained uninterrupted. See Aet of
Congress of May 1, 1886, c. 73, Section 2, 24 U. S. Sts.
at Large, 18 (12 USCA Section 30).”’

In the second Worcester County National Banlk case, the consoli-
dation of the Fitchburg Bank of Worcester was likewise involved.
The Worcester County National Bank filed a petition with the pro-
bate court of Worcester County for leave to render an account as
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Executor of the Estate of Julia A. Legnard, Deceased, of which estate
the bank and trust company had been appointed and duly qualified
as executor prior to its consolidation with the national bank. No
change in the administration of the estate appeared on the court rec-
ord. Leave to so account was denied. The Court said, in considering
the effect of the consolidation upon the status of the state banking
institution: (162 N. E. 220)

““The next question to be determined is what is the
legal effect of such consolidation upon the trust company
and upon the national bank. The words of said section
3 (44 U. S. Stat. at Large, pt. 2, pp. 1225, 1226), are expli-
cit'to the point that the consolidation shall be ‘under the
charter of such national banking association.” This of it-
self is clear indication of intent that the state trust com-
pany shall not continue as a corporation in combination
with the national bank. The words of St. 1922, ¢. 292,
amending G. L. e¢. 172, Section 44, are equally explicit
that upon.any consolidation of a Massachusetts trust
company, whether with a bank or another trust company,
its charter ‘shall be void except for the purpose of dis-
charging existing obligations and liabilities.” The statutes
of this Commonwealth upon the subject of a trust com-
pany, owing its ereation and ex:stencs exclusively to those
statutes, must be valid and binding to this extent. The
later provision of said section 3 that there shall be trans-
ferred to the national banking association and be held by
it among other things the ‘franchise’ of the state bank,
cannot mean its right to be a corporation. The right to

ransfer franchise powers of a corporation organized un-
der the laws of one sovereignty to a corporation organ-
ized under the laws of a different sovereignty is extra-
ordinary. It cannot be implied in the absence of explicit
statutory enactment to that end. There is no such pro-
vision in the statutes of this commonwealth, Any other
conclusion would be in contravention of the laws of this
commonwealth. It is manifest from the terms of said
section 3 (44 U. 8. Stat. at Large, pt. 2, pp. 1225, 1226),
and from the terms of said St. 1922, e¢. 292, that the char-
ter of the trust company here in question became void on
the consolidation (except for purposes not here material),
and that the only corporation now operative is the na-
tional bank. The trust company as a Massachusetts
corporation has ceased to be an institution ecapable of
transacting business. The national bank existing before
the consolidation has continued to exercise all its func-
tions witheut alteration or modification under the same
charter since the consolidation as before. The consolida-
tion contemplated by said section 3 is an absorption of the
state bank with all its assets by the national banking as-
sociation, which retains its corporate identity. Its pro-
visions differ in this particular from many statutes au-
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thorizing the consolidation of corporations, which effect
the extinguishment of the constituent corporations and
the establishment of a new corporation.”’

The latter case was appealed to the United States Supreme Court,
and Mr. Chief Justice Taft, in delivering the opinion of that court,
commented upon the decision of the Massachusetts Court upon the
question here under consideration in the following language, 73 L. Ed.

(Adv. 427) :

¢“The court then considered what was the legal effect
of the consolidation on the trust company and the na-
tional bank, and emphasized the explicit provision of
Section 3 that the consolidation was to be under the char-
ter of the national bank. It referred again to the pro-
vision of the state law that upon the consolidation, the
charter of the trust company should be ‘void except for
the purpose of discharging existing obligations and liabili-
ties.” Tt held that the word ‘franchises’ directed to be
transferred to the national bank by virtue of Section 3
did not mean its eharter or its right to be a corporation,
for that would be in contravention of the law of the com-
monwealth ; that it was only the national bank that re-
tained its corporate identity; that the certificate of the
Comptroller did not constitute a charter but only his ap-
proval of the consolidation ; that the trust company had
gone out of existence and all its property had become
the property of the consolidated bank; and that the lat-
ter was not a newly created organization, but an enlarge-
ment of the continuously existing national bank. Thug
the court found that the identity of the trust company
had not. been continued in a national bank, but had been
extinguished. The court distinguished this case from
cases of union where contract obligations had been held to
pass from one of the uniting corporations to the other.
Such cases were held not to be applicable to sustain
the view that positions of trust like executor, adminis-
trator and other fiduciaries could be transferred to the
national bank by the mere consolidation under Massachu-
setts law.”’

1t will be noted that, while the holding of the state court is not express-
ly adopted or approved, no dissent is expressed. The Act of Congress
clearly provides that the consolidation shall take place under the char-
ter of the existing national bank, and the decision In the Massachu-
setts case clearly holds that the corporate existence of the state bank
or trust company consolidating with the national bank is not rendered
void and its corporate existence dissolved by the mere fact of such con-
solidation. The legal effect of such a consolidation upon the charter
and corporate existence of the state institution depends upon the laws
of the state under which the institution is organized. In Massachusetts,
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the state statute specifically provides that the charter of a state insti-
tution shall become void upon consolidation with any other bank or
trust company, and since its scope is not limited to the consolidation
of one state institution with another state institution, it was held to
apply to the case of the consolidation of a state banking institution
with a national banking association.

On the other hand, it would seem to be contrary to every principle
‘of law that a corporation created under the laws of one sovereignty
could be dissolved and its corporate existence terminated by virtue
of the provisions of a law of another sovereignty in the absence of the
express consent, evidenced by legislative enactment, of the sovereignty
creating such corporation. We can see no escape from this proposition,
and it is supported by the authority above cited.

The only statute in Pennsylvania relative to the disposition of the
charter of a state bank upon its affiliation with a national bank is the
Actj of April 26, 1889, P. L. 56, which provides a method for the sur-
render of the charter of a state bank upon its becoming a national bank-
ing association, but the surrender takes place only upon compliance
with the requirements of the Act. If, therefore, in any case in which
a bank or trust company of this Commonwealth is consolidated with a
national banking institution under the Act of Congress referred to
above, the provisions of the Act of 1889 just referred to are also fol-
lowed, a surrender of the charter of the state bank or trust company
will necessarily follow.

You are, therefore, advised that, unless the provisions of the Act
of April 26, 1889, P. L. 56, are followed, the consolidation of a state
bank or trust company with a national bank, under the Act of Con-
gress of February 27, 1927, does not void the charter or terminate the
corporate existence of such state bank or trust company. Proceedings
should be taken by the proper officers of the state institution to effect
a voluntary dissolution under the provisions of the Act of April 9,
1856, P. L. 293. If such proceedings are not taken, you should return
such institution to the Attorney General, under the provisions of
Section 17 of the Banking Aect of 1923 (Act of June 15, 1923, P. L.
809), as amended by the Act of May 5, 1927, P. L. 762, for the in-
stitution of quo warranto proceedings.

Very truly yours,
DEPARTMENT OF JUSTICE,

PAUL C. WAGNER,
Deputy Attorney General
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W 'orporations—Charters—Title insurance—Acts of April 20, 1874, and May 9;
7889.

1. A corporation incorporated for the insurance of owners of real estate,
mortgagees or others interested in real estate from loss by reason ot defective
titles, liens and encumbrunces must be organized under the provisions of clause
xix of sub-division 2 of section 2 of the Act of April 29, 1874, P. L. 73.

2. Such corporation is not authorized to exercise any of the powers con-
ferred upon it by section 29 of the Act of 1874 witheut having a minimum
capital of $123.000 and without having first accepted the provisions of the Act®
ot May 9, 1889, P. L. 159.

Department of Justice,

Harrisburg Pa., August 20, 1929,

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Penn-
sylvania.

Sir: We beg to acknowledge receipt of your letter of August 6,
in which you ask to be advised

1. Whether a corporation organized, “‘for the in-
surance of owners of real estate, mortgagees and others
interested in real estate from loss by reason of defective
titles, liens and encumbrances’’ may be incorporated
under the Act of April 29, 1874, P. L. 73, as amended
by the Aects of July 9, 1901, P. L. 624, and May 11, 1909,
P. L. 515, with a nominal capital and the right and power
of transacting a title insurance business only and,

2. Whether a corporation incorporated ‘‘for the in-
surance of owners of real estate, mortgagees and others
interested in real estate from loss by reason of defective
titles, liens and euncumbrances’ pursuant to the provi-
sions of said Act of 1874, may engage in such .business
with a capital of less than $125,000.00, and without hav-
ing first accepted the provisions of the Act of May 9,
1889, P. L. 159,

The two questions which you have asked are so closely related, that
it is advisable to answer them together.

Section 2 of the Act of 1874 referred to above, as amended from
time to time, sets forth the purposes for which eorporations may be
formed under the provisions of the Act. Clause XIX of Subdivision

2 of said Section 2 has not been changed since 1874 and reads as
follows:

“XIX. The inspranee of owners of real estate, mort-
gagees and others interested in real estate from loss by
reason of defective titles, liens and encumbrances.’’

Clause XVIII of Subdivision 2 of Section 2 covers the Incorporation
of companies for the purpose of carrying on a mechanical, mining,
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quarrying or manufacturing business. This clause, by the amend-
ment contained in the Aet of July 9, 1901, P. L. 624, was expanded
to include the incorporation of a company ‘‘for the transaction of
any lawful business not otherwise specifically provided for by Aect of
Assembly.”’

Clause XX of Subdivision 2 of said Section 2 was amended by the
Act of May 11, 1909, P. L. 515, to provide for the incorporation of a
company ‘‘for any lawful purpose not specifically designated by law
as the purpose for which a corporation may be formed.”’

In view of the fact that the incorporation of title insurance com-
panies is specifically provided for under Clause XIX of Subdivision
2 of Section 2 of the Act of 1874, it is our opinion that no corpora-
tion for the purpose of transacting the business of such a company
may be organized under the provisions of Clauses XVIII or XX of
Subdivision 2 of said Section 2.

Nor in our opinion is it lawful for a corporation organized under
the provisions of Clause XIX referred to ahove, to transact business
with a capital of less than one hundred and twenty-five thousand
dollars or without having first accepted the provisions of the Aect of
May 9, 1889, P. L. 159, referred to above.

While Clause XIX states the purposes for which a title insurance
company may be formed, the powers of such eompany were set forth
in Seetion 29 of the Aect of April 29, 1874. This Section 29 was
amended by the Aect of 1889 referred to above and one of the powers
conferred by Section 29 as amended by the Act of 1889 is

‘¢ First, to make insurance of every kind pertaining to or

connected with titles to real estate, and to make, execute

and perfect such and so many contracts, agreements,

policies and other instruments as may be required there-

for.”
This language is practically identical with that contained in Section
29 as originally enacted in 1874. The Act of 1889 added numerous
other powers including the power to act as fidueiary, to transact a
trust business and to beéome surety and security in certain designated
instances.

Paragraph 13 of Clause I of Section 29, as amended by the said
Act of 1889, contains the following proviso: ‘‘Provided however,
* % * That before exercising any of the powers hereby conferred, each
such corporation shall have a paid up capital of not less than one
hundred and twenty-five thousand dollars, * * * and each such
company * * * ghall file in the office of the Secretary of the Com-
monwealth a certificate of its acceptance hereof * * *.”’
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It will be noted that the requirements of a minimum capital of
one hundred and twenty-five thousand dollars, and the acceptance of
the Act of 1889 are necessary before corporations incorporated as
title insurance companies may exercise any of the powers hereby
conferred. Ome of the powers conferred by the Act under discussion
is the power to make insurances pertaining to or connected with
titles to real estate, and it would seem evident that before such power
may be exercised, the corporation desiring to exercise it must comply
with the requirements above set forth.

In view of the above, the answer to both of the questions pro-
pounded by you is in the negative, and you are therefore advised
that a corporation incorporated ‘‘for the insurance of owners of
real estate, mortgagees or others interested in real estate from loss
by reason of defective titles, liens, and encumbrances,’”” must be or-
ganized under the provisions of Clause XIX of Subdivision 2 of
Section 2 of the Aet of April 29, 1874, P. L. 73, and that such a
corporation is not authorized to exercise any of the powers conferred
upon it by Section 29 of the said Act of 1874 without having a
minimum ecapital of one hundred and twenty-five thousand dollars
and without having first accepted the provisions of the Act of May
9, 1889, P. L. 159.

Very truly yours,
DEPARTMENT OF JUSTICE,

PAUL C. WAGNER,
Deputy Attorney General.

Banks and banking—Christmas clubs—TViolation of Banking Acts,

“Christmas Clubs” conducted by individuals, partnerships and associations
of this State which receive deposits for repayment at Christmas are subject
to the provisions of the Private Banking Aet of June 19, 1911, P. L. 1060, and
the Amendments of April 5, 1927, P. L. 106, and April 26, 1929, P. L. 813, and
corporalions doing a like business, unless so empowered by law and licensed
by the Department of Banking, are violating the banking acts.

Department of Justice,
Harrisburg, Pa., December 17, 1929.

Honorable Peter @. Cameron, Secretary of Banking, Harrisburg
Pennsylvania. , ’

Sir: We have your request to be advised whether or not what are
popularly known as “‘ Christmas Clubs’’ conducted by individuals, asso-
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ciations, and incorporated institutions in this State, come within the pro-
visions of the Banking Acts. We understand that it has been the prac-
tice for some years past for department stores, manufacturers and other
large employers to receive from their employes deposits from week to
week during the year to be held by the employers, or deposited by them
in banking institutions for payment back to the employes at Christmas
time. In some cases this activity has taken the form of a fund operated
by an unincorporated association of individuals elected from the em-
ployes of the employer concerned, and in other cases it has been carried
on by, corporations acting directly with the employe. You ask for an
opinion as to whether or not such Christmas funds are legally operated.

A particular example of this activity which has been brought to our
attention by your Department is that of a company conducting an unin-
corporated association in charge of individuals who are employes and
possibly officers of the employer company. They receive deposits from
the employes and place them on deposit in a bank, drawing from such
deposit account from time to time for the purpose of loaning the money
to their company employer and receiving such money back in time to
make payment thereof to the employe depositors at such time as they
desire to withdraw such deposits, particularly shortly before Christmas
of each year. .

The Private Banking Act of June 19, 1911, P. L. 1060, as amended by
the Act of April 5, 1927, P. 1. 106, and the Act of April 26, 1929, P. L.
813, provides as follows:

‘‘That, except as provided in section eight (8), no in-
dividual, partnership, or unincorporated association shall
hereafter engage, directly or indirectly, in the business of
receiving deposits of money for safe-keeping or for the
purpose of transmission to another, or for any other pur-
pose, without having first obtained from a board, consist-
ing of the State Treasurer, the Secretary of the Common-

. wealth, the Secretary of Banking,—hereinafter referred
to as the ‘Board’,—a license to engage in such business.
* ¥ ¥ 72
Section 8 provides for various exceptions such as corporations author-
ized to do a banking business, hotel keepers, certain public service cor-
porations, individuals complying with the requirements for the filing of
bonds as private bankers with the Commissioner of Banking, those en-
gaged in business as private bankers for a period of seven years prior
to the approval of the Act, ete.

Organizations such as that above referred to do not come within these
exceptions. They are transacting a business of receiving deposits of
money for safe-keeping and for the purpose of transmission to another,
or for some other purpose, and by collecting such funds they violate the
Private Banking Aect.
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There is no question that the collecting of such funds for the purpose
of conducting a savings account comes within the terms of that Aect.
In Commonwealth vs. Bilotta, 61 Pa. Sup. 264 (1914), the Court, de-
ciding that the Act of June 19, 1911, P. L. 1060, was constitutional,
stated the following: -

““The business of receiving deposits is so manifestly ger-
mane to and so universally associated with the business of
banking, that a general statute which in its title declares a
purpose to provide for the licensing and regulating of pri-
vate banking, naturally suggests to the mind that the
statrte will make provision for the protection of those who
deposit money in such banks. The receiving of deposits is
a part of the business of such banks. The provisions of
this statute which relate to the eonditions upon which
private hankers may be permitted to receive deposits are
germare o the general subject of regulating the business
of private banking, expressed in the title of the statute.

* & % )
You have called to our attention the practice of a certain loan com-
pany which under a charter granted by the Commonwealth of Pennsv!
vania is limited in purpose to the loaning of money to the public and
te purchasing and selling variouns kinds of securities in connection with
the conduet of said loan business. Under the guise of selling sub-
seriptions to those bonds by weekly payments of small amounts on ac-
count of suech purchase, this company is actually conducting a Christ-
mas Club and is not primarily endeavoring to sell its bonds. Such a
proceeding has no connection with its loan business and is merely a sub-
terfuge for transacting a private banking business. In its contract
with the depositor it agrees to return the amount of the subseription at
any time upon proper notice and it does not insist at the end of the
subscription payment upon delivering its bond to the subseriber, but
gives him the opportunity to accept cash in lieu thereof, whieh, we un-
derstand, is the usual practice. Obviously, a corporation without bank-
ing powers cannot engage in such an undertaking. To do so it must
have its charter amended and thereby come directly under the control
of the Department of Banking. Its present practice of conducting
what is generally known and is advertised as a ‘‘Christmas Club,”’
under whatever guise, is illegal.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.
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Trust companies—Banks vnd banking—Merger—Powers of merged companics
—Continuance of itrusts.

1. The Orphans’ Court is not required by law to appoint substituted trus-
tees for trust estates held by a trust company that merged or consolidated with
another trust company prior to the Act of April 26, 1929. P. L. 539, or that
after that date merges or consolidates with another trust company,

2. The Orphans’ Court is not required by law to appoint substituted trns-
tees for trust estates held by a trust company that merged or consolidated
with a national banking association prior to April 26, 1929, or that after that
date merges or consolidates with a national banking association.

3. That no legal action iy necessary for the transfer of trust estates from a
national banking association to a {rust company when the merger or consolida-
tion of the two was effected either prior to or after April 26, 1929.

4. In the case whera a trnst company, under an agreement to collect and
liguidate all the assets of another trust company having fiduciary powers, takes
over such assets and asstmes all the deposit liabilities of said company. such
procedure is not such a *“merger” or ‘‘consolidation” as would come within the
provisions of the Act of April 26, 1929,

Department of Justice,
Harrisburg, Pa., February 24, 1930.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: We have received your request for an opinion from this De-
partment on various questions arising by reason of the enactment of Acts
of Assembly Nos, 365 and 366, approved April 26, 1929, both being P.
L, 839.

Act No. 365 authorizes merged or eonsolidated corporations, possessing
fiduciary powers and composed of trust companies, or banking com-
panies, or both, whether created by the Commonwealth or the Federal
‘Government, and located in the Commonwealth, to act in any fiduciary
capacity under instruments naming or appointing one of their constitu-
ent companies to such fiduciary capacity. Act No. 365 validates the
grant of letters testamentary in all relationships of any fiduciary
nature assumed by, and acts in fiduciary capacities performed by, merged
or consolidated corporations, such as those just referred to, under
like instruments of appointment.

These questions are as follows:
L

Is an Orphans’ Court required by law to appoint substituted trustees
for trust estates held by a trust company (a) that merged or consoli-
dated with another trust company prior to April 26, 1929, or (b) that
merges or econsolidates with another trust company after April 26, 1929,
or are the trust estates in either or both cases transferred under author-’
ity of the said Acts of 1929?
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II.

Is an Orphans’ Court required by law to appoint substituted trus-
tees for trust estates held by a trust company (a) that merged or con-
solidated prior to April 26, 1929, with a national banking association
authorized to act in fiduciary capacities, or (b) that merges or consoli-
dates with such national banking association after April 26, 1929, or
are the trust estates transferred in either or both cases under authority
of the said Acts of 1929.

I11.

What legal action is necessary for the transfer of trust estates from a
national banking association to a trust company, in the case of the merger
or consolidation of such companies prior to, as well as after, April
26, 19297

IV.

In the case where a trust company, under an agreement to collect and
liguidate all the assets of another trust company having fidueiary pow-
ers, takes over such assets and assumes all the deposit liabilities of said
company, is such procedure a ‘‘merger’’ or ‘‘consolidation’ as would
come within the provisions of the Acts referred to?

Tt is clear from the titles of the Acts and their phraseology that the
purpose of their enactment was to remove uncertainty as to the legality
of fidueciary acts performed by a trust company or banking eompany,
following a merger or consolidation with another institution duly ap-
pointed and acting as fiduciary prior to such merger or consolidation,
and at the same time to ensure, in the case of such mergers or consoli-
dations in the future, that the powers and rights of the merged or con-
solidated company theretofore acting as fiduciary automatically and
legally pass from it to its suceessor without further action on the part
of such fiduciary or any judicial authority having jurisdietion over it.

The guestion arises, however, as to whether or not the Legislature has
the power to interfere in any way with the jurisdiction of the various
Orphans’ Courts of the Commonwealth in appointing such fiduciaries
and superintending their activities. Article V, Section 22, of the Con-

stitution of the Commonwealth of 1873, provides that the various Or-
phans’ Courts:

‘¢ * * ¥shall exercise all the jurisdiction and powers now

vested in or which may hereafter be conferred wpon the
orphans’ courts * * *

and that

“In every county orphans’ courts shall possess all the
powers and jurisdiction of a registers’ court and separate
regigters’ courts are hereby abolished.’’
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First reference to Registers’ Courts is found in the Constitution of
1790, where Article V, Section 7, preseribes the composition thereof,
but says nothing about their powers or jurisdiction. This section is
copied verbatim in the Constitution of 1838, under like article and sec-
tion. 'We must look to législative enactment for such powers and juris-
diction. Section 23 of the Act of June 14, 1836, P. L. 628, 634, and
Section 19 of the Act of June 16, 1836, P. L. 784, 792, both now re-
pealed, enumerate such powers. These sections are followed almost
completely by the Act of June 7, 1917, P. L. 363, where, in Section 9,
subsections (a), (b), (e¢) and (d), the jurisdiction of the several Or-
phans’ Courts of the Commonwealth, whether separate or otherwise, is
held to extend to and embrace the appointment of various fiduciaries
and the control of their activities. The concluding paragraph of said
Section 9 is as follows:

‘“And such jurisdiction shall be exercised under the
limitations and in the manner provided by law.”’

In the absence of such a clause as is quoted, there might have been a
question as to whether or not the Legislature, by subsequent Act, could
have in any way restricted the exercise of duly granted powers or inter-
fered with the jurisdiction of the Courts so far as the supervision and
administration of estates in the hands of previously appointed trustees
is concerned. It might well be that while a certain trust company is,
as trustee of an estate, satisfactory to an Orphans’ Court or the bene-
fieiary, it might cease to be when merged with another institution, and
the Court of its own will or on petition of the beneficiary might desire
to exercise its supervisory power in such manner as to take the trust es-
tate out of the control.of the merged institution. However, in the ab-
sence of constitutional limitation and in view of the clause referred to,
it seems clear that the Legislature, in granting various rights and privi-
leges to the Orphans’ Courts in the Act of 1917, intended that such
powers and jurisdiction should be at all times within the control of the
Legislature and not definitely beyond abridgment or modification by it.
So far as we have been able to discover, there is nothing in the books
holding that the Aect of 1917 improperly curtailed such powers and
jurisdiction.

It would seem, therefore, that the two Acts of 1929 are clear as to
title and purpose and would be held constitutional even in the event of
an attack upon them as infringing upon the powers of the Orphans’
Courts. In any case, with these Acts on the statute books, so far as the
Department of Banking is concerned, there should be no hesitaney in
considering that the effect of this new legislation is to carry on: unin-
terrupted the fiduciary relationship of trustee to cestui que trust, even
though the trustee ceases to exist as the entity it was when named or
appointed for the trust estate, but becomes merged with another institu
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tion, which was previously a stranger to the trust. So far as the De-
partment of Banking is concerned, no remedial decree on the part of
the Orphans’ Court is required. In answer to Questions I, IT and III
above listed, you are, therefore, advised as follows:

I

The Orphans’ Court is not required by law to appoint substituted
trustees for trust estates held by a trust company that merged or con-
solidated with another trust company prior to April 26, 1929, or that
after that date merges or consolidates with another trust company.

II.

The Orphans’ Court is not required by law to appoint substituted
trustees for trust estates held by a trust company that merged or con-
solidated with another banking association prior to April 26, 1929, or
that after that date merges or consolidates with a national banking as-
sociation.

III.

That no legal action is necessary for the transfer of trust estates
from a national banking association to a trust company, when the mer-
ger or consolidation of the two was effected either prior to or after
April 26, 1929.

The fourth question relates to the meaning of the words ‘‘merger’’
and ‘‘consolidation’’ in the Aects of 1929. Are the words used in the

sense in which they appear in other Acts of the Legislature relative to
mergers and consolidations of banks and trust companies?

The Act of May 3, 1909, P. 1. 408, authorizes the merger and consoli-
dation of two or more companies organized and existing under the laws
of the Commonwealth and transacting the same or a similar line of busi-
ness, thereby creating a new entity existing by virtue of a charter of
the Commonwealth. It can have no application to the merging or con-
solidation of a Pennsylvania trust company with a national banking as-
sociation. Consequently, the words ‘‘merger and consolidation’’ used

in the Acts of 1929 referred to are not used in the same sense as in the
Act of 1909.

The Act of May 9, 1923, P. L. 174, provides for the succession of
merged or consolidated trust or banking eompanies incorporated under
the laws of the Commonwealth to all the relations, obligations and lia-
bilities of the component companies, and further provides that such new
corporation ‘‘shall execute and perform all the trusts and duties devolv-
ing upon it in the same manner as though it had itself assumed the
relation or trust.”” In this Act the words ‘‘merger’’ and ‘‘consolida-
tion’’ are used in the same sense as in the Aect of 1909.

The Act of April 16,1929, P. L, 522, provides for the ‘‘merger and
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consolidation’’ of national banking associations with State banks, trust
companies, or banks and trust companies, whereby the rights, franchises
and interests of the national banking association in and to every species
of property are transfered to the State imstitution, which, under the
provisions of Section 7 of that Act, holds and enjoys all the rights and
property, ete., of the national banking association, inter alia:

¢ % * * including the right of succession as trustee, exec-
utor, or in any other fidueiary capacity, if qualified by its
charter under the laws of this Commonwealth, in the same
manner and to the same extent as was held and enjoyed
by such national banking association.’’

The Act of April 25, 1929, P. L. 763, provides for the conversion of
national banking associations into State banks or trust companies,
which by the provisions of Section 8 succeed to the fiduciary rights and
powers of such national banking associations in the same manner as is
provided by Section 7 of the Act of April 16, 1929, P. L. 522.

In the latter two acts the use of the words is in a somewhat different
sense than in the Aects of 1909 and 1923. Nevertheless, it seems that
the words ‘‘merger or consolidation’’ in all of the Acts of 1929 herein
referred fo are intended to cover only those cases where, by proper ac-
tion of their stockholders, two or more trust or banking companies join
together all of their corporate rights, franchises, privileges and inter-
ests. Such a situation does not exist where there is merely a taking
over of the physical assets of one company by another, or an absorp-
tion of one company by another, caused by an assignment of the prop-
erty for the benefit of the creditors, or otherwise. No new corporation
is created and no merged or consolidated corporation succeeds to all the
rights, powers, privileges, franchises and interests of the ‘‘absorbed’’
company, as is contemplated by the Acts of 1909, 1923 and 1929. Con-
sequently, there is no ‘‘merger and consolidation.”’

In answer to Question IV above listed, you are, therefore, advised as
follows:

IV.

In the case where a trust company, under an agreement to colleet and
liquidate all the assets of another trust company having fidueiary pow-
ers, takes over such assets and assumes all the deposit liabilities of said
company, such procedure is not a ‘‘merger’’ or ‘‘conmsolidation’’ as
would come within the provisions of the Acts of April 26, 1929.

(X1

In such cases the Department of Banking could properly require a
.decree by the Orphans’ Court having jurisdietion authorizing the bank
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which took over the assets to act as substituted trustee for the bank as-
signing them.,
Very truly yours,

DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.

“rhrift Corporation”—"Thrift Plan"—Duties of Secrctury of Banking—Act of

May 5, 1921, P. L. 874.

Individuals, firms, partnerships, associntions or corporations carrying on a
thrift plan are subject to the provisions of the Act of May 5, 1921, and it is
the duty of the Secretary of Ranking to require such persons or corporations
to camply with the provisions of that act. relative to the procuring of a
license from and the deposit of security with the Secrelary ot Banking.

Department of Justice,
Harrisburg, Pa., March 27, 1930.

Ilonorable Peter . Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: We have your request for an opinion as to the application of
the Act of May 5, 1921, P. L. 374, to those individuals, firms, partner-
ships, associations, or corporations operating and selling thrift and sav-
ings plans in connection with the maintenance of a trustee account and
the issuance of life and casualty insurance policies. You have sub-
mitted to us copies of applications, agreements, advertising literature,
receipt books, and other data showing the nature of the activities car-
ried on by such ‘‘Thrift Corporations’’ under the name of “thrift
plans,’” which seem to consist of the following:

The thrift ecorporation solicits an individual to enter into a contract
with it whereby the individual agrees to pay a certain sum each month
for a definite period, usually ten years, to a bank acting as trustee,
which later becomes a party to the agreement. In most cases, the agree-
ment provides for life and health and accident insurance for the benefit
of the subseriber. The trustee is authorized to pay out of these month-
ly deposits the premiums on such insurance policies, and to carry for
the account of the individual the balance of such deposits at interest,
which balance, if any exists, may be withdrawn during the term of the
contract, after allowing to the trustee commissions for services ren-
dered. The subscriber makes his initial deposit at the time he signs the
application and agreement on solicitation by the thrift corporation,
whose receipt is given for this deposit. Usually, after the subscriber
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is accepted as a risk by the insurance company, or companies, and the
policies are issued, delivery thereof, together with the initial deposit,
less commission to the thrift corporation, is made to the trustee, which
thereupon issues a receipt book, which, with the insurance policies and a
copy of the agreement, is turned over to the thrift corporation and de-
livered by it to the subsecriber.

The subseriber makes all deposits subsequent to the initial one direct
to the trustee, which is authorized to make an annual service charge.
The thrift corporation itself, in most cases, receives an original fee for
its negotiation of the contract, and, in some cases, subsequent fees for
keeping the subscriber informed of the due dates of insurance premiums
and monthly deposits.

The balance in the subsecriber’s account, if any, after the payment of
insurance premiums and other fees, is invested by the trustee in securi-
ties which may be legal investments for fiduciaries or non-legal invest-
ments, selected by officers of the trustee company aloue or acting jointly
with officers or representatives of the thrift corporation.

Individuals, partnerships, associations and corporations operate this
plan with variations in more or less unessential details. In doing so
they are primarily engaging in the business of ‘‘issuing, negotiating,
offering for sale, or selling any contract on the partial payment or in-
stallment plan,’”’ under which contract all or part of the total amount
received is to be repaid at some future time, as covered by the pro-
visions of Section 2 of the Act of May 5, 1921.

Section 12 of the Act exempts various individuals, copartnerships,
associations and corporations from the application of its provisions.
““Thrift Corporations’’ of the character here considered do not ecome
within these exceptions.

You are, therefore, advised that individuals, firms, partnerships, as-
sociations, or corporations carrying on a thrift plan, generally as above
outlined, are subject to the terms and provisions of the Aect of May 5,
1921, and it is the duty of your Department to require such persons or
corporations to comply with the provisions of that Act relative to the
procuring of a license from and the deposit of security with you, and
otherwise.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.
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Trust companies—Investment of 1rust funds—First mortgage on real estate—

Participation certificates.

A trust company maif invest trust funds in a first mortgage of an individual
or individuals on real estate in this Commonwealth securing a collateral form
note given by an individual or individuals, and in participation certificates
issued by a trust company against deposits with it of such mortgages secur-
ing such notes.

Department of Justice,

Harrisburg, Pa., May 6, 1930.

Honorablé Peter G. Cameron, Secretary of Banking, Harrisburg,
Pennsylvania. ;

Sir: We have your request for an opinion as to whether a trust
company may invest trust funds in its possession in:

(a) A first mortgage on real estate in this Commonwealth securing
a collateral form note, and

(b) Participation certificates issued against first mortgages on such
real estate securing collateral notes.

Seetion 41 (a) 1 of the Act of Assembly, approved June 7, 1917, P. L.
447, as amended from time to time, and finally amended by the Act of
April 26, 1929, P. L. 817, provides as follows:

““When a fiduciary shall have in his hands any moneys,
the prineipal or capital whereof is to remain for a time in
his possession or under his control, and the interest,
profits, or income whereof are to be paid away or to accu-
mulate, or when the income of real estate shall be more
than sufficient for the purpose of the trust, such fidueiary
may invest sueh moneys * * * in first mortgages on real
estate in this Commonwealth, securing bonds or other ob-
ligations not exceeding in amount two-thirds of the fair
value of such real estate; * * * or in trust certificates, is-
sued by a trust company organized under the laws of this
Commonwealth, certifying that the holders thereof are re-
spectively the owners of undivided interests in deposits,
with such trust company, of securities in whieh trust
funds may be invested under the preceding provisions of
this clause: * * *7

Tt appears that the Act, as amended, authorizes fiduciaries to invest
funds in their possession in ‘‘first mortgages on real estate in this Com-
monwealth, securing bonds or other obligations not exceeding in
amount two-thirds of the fair value of such real estate.”” Clearly, a
collateral form note, that is to say, a promissory or judgment note, se-
cured by eollateral, therein referred to, comes within the category of
‘“other obligations.”’

The Act, as amended, also provides that snch funds may be invested
““in trust certificates, issued by a trust company organized under the
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Jlaws of this Commonwealth, certifying that the holders thereof are re-
spectively the owners of undivided interests in deposits, with such trust
company, of securities in which trust funds may be invested nunder the
preceding provisions of this clause.”” Such deposits of securities may
include a collateral form hote or notes seecured by first mortgages of the
character referred to in the section, which mortgages are made a part
of the deposit along with the note or notes they secure.

The opinions of this Department of May 10, 1926, December 10, 1926,
February 8, 1927, April 26, 1927, and August 10, 1927, given in re-
sponse to your requests for advice on somewhat similar phases of the
same question, are referred to in connection with yeur present inquiry.

You are, therefore, advised that it is legal for a trust company to in-
vest trust funds in a first! mortgage of an individual or individuals on
real estate in this Commonwealth securing a collateral form note given,
by an individual or individuals, and in participation certificates issued
by a trust company organized under the laws of this Commonwealth
against deposits with it of such mortgages securing such notes,

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.

Morlguge guaranty compuny—ISupervision by Department of Banking—Act of
June 15, 1928, sec. j—Receipt of wioney.

Under the provisions of section 4 of the Bunking Act of June 15, 1923, P. L.
09, a mortgage guaranly company is not subject to supervision and regulation
Iy the Department of Banking unless by its charter it has power to and ac-
tually does receive money on deposit or for safe-keeping.

Department of Justice,
Harrisburg, Pa., June 25, 1930.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: You have requested an opinion on your right to examine and
supervise mortgage guarantee corporations which do not have the
power to receive and do not receive deposits.

In the opinion of this Department t6 your Department under date
of May 10, 1926, Official Opinions of the Attorney General 1925-1926,
page 127, it was stated that Pennsylvania corporations formed for the
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purpose of guaranteeing mortgages are subject to the supervision and
regulation of your Department. No distinction, however, was drawn
in that opinion between mortgage guarantee corporations having the
power to receive and receiving money on deposit and for safe-keeping
and such corporations not having and not exercising such power.

Section 4 of the Banking Act of June 15, 1923, P. L. 809, provides,
inter alia, as follows:

‘“The said supervision, duties, and powers shall extend
and apply to the following corporations now or hereafter
incorporated under the laws of this State or under the
laws of any other State and authorized to transact busi-
ness in this State; namely, all such corporations having
power to receive and receiving money on deposit or for
safe-keeping otherwise than as bailee, including all banks,
banking ecompanies, cooperative banking associations,
trust, safe deposit, real estate, mortgage, title insurance,
guarantee, surety, and indemnity companies, savings in-
stitutions, savings banks and provident institutions. * * * 7’

It is elear that the Legislature in enacting this law did not intend
that the Department of Banking should have under its supervision
mortgage guarantee companies unless such companies, not only had
the power to receive, but also did receive money on deposit or for
safe-keeping otherwise than as bailee. It would appear, therefore, that
unless a mortgage guarantee corporation actually has the charter
power to receive money on deposit or for safe-keeping and exercises
such power, it is not within the scope of the Banking Act of 1923 and
does not, therefore, come under the supervision, duties and powers
of your Department. :

You are, therefore, advised that a mortgage guarantee company not
having the power to receive and receiving money on deposit or for
safe-keeping is not within the supervision of your Department. Con-
sequently, you are not required by law to demand called reports of
such companies nor to examine them.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.

Trust companies—Minimum number of directors—Act of 1926, P. L. 30.

The Act of February 19, 1926, provides all banks, banking companies and
trust companies of the Commonwealth must have a minimum of five directors.
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Department of Justice,

Harrisburg, Pa., June 25, 1930.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: You have asked for an opinion on the minimum number of
directors of a bank or trust company required by the laws of the
Commonwealth,

Trust companies, so called, enjoy powers granted to title companies
incorporated under the provisions of Clause XIX of Section 2 of the
Act of April 29, 1874, P. L. 73, as amended by the Act of May 9,
1889, P. L. 159. Paragraph 2 of Section 5 of the Act of 1874, providing
for the election of officers and directors of corporations organized
under the Aect, reads, inter alia, as follows: ‘‘The number of directors
or trustees shall not be less than three. * * *”’

The Act of June 17, 1887, P. L. 411, Section 1, supplements Section
5 of the Act of 1874 by permitting stockholders of corporations to
divide their directors or managers into two, three or four classes and
to elect the different classes for terms varying from one to four years.
To this extent the Act of 1874, Section 5, is supplemented, but not
amended.

The Act of February 19, 1926, P. L. 30, provides:

““That in all banks, banking corporations or trust com-
panies, heretofore incorporated under special acts of the
Legislature, or heretofore or hereafter incorporated under
the laws of this Commonwealth concerning banks, banking
corporations or trust ecompanies, the board of directors
may consist of any number not less than five, * * *’°

Section 2 of this Act repeals all acts and parts of acts, general, local
or special, so far as they are inconsistent with the provisions of Sec-
tion 1. While no specific mention is made of Section 5 of the Aect of
1874, to the extent that trust companies shall have a minimum of
five directors instead of three, the Act of 1874 is nevertheless amended.

By the provisions of the Act of May 6, 1927, P. L. 828, Section 5
of the Aet of 1874 is again supplemented in that a clause is added with
respect to the board of trustees or managers of corporations of the
first class, but nothing is said in the Act of 1927 with respect to cor-
porations of the second eclass, which, of course, includes trust eom-
panies. Furthermore, nothing is said with reference to the effect of
the Act of 1926 on Section 5 of the Aect of 1874.

So far as the term of office of directors of trust companies is con-
cerned, as provided by the Act of June 17, 1887, there is no change
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caused by the legislation of 1926 and 1927 referred to, and the Act
of 1887, in this respect, is the law of the Commonwealth.

There is a question, however, as to whether the Act of 1927, by
virtually re-enacting Section 5 of the Act of 1874 and supplementing
it so far as first class corporations are concerned, restores the situa-
tion with respect to directors of trust companies as it existed prior
to the enactment of the Act of February 19, 1926.

It is a rule of interpretation followed in an unbroken line of decisions
in the Commonwealth that a general affirmative statute will not re-
peal a previous particular statute upon the same subject, though the
provisions of the former be different from those of the latter.

It is, therefore, our opinion that, so far as trust companies are con-
cerned, the Act of 1926 is still the law of the Commonwealth and is
not modified nor amended by the Act of 1927. You are, therefore,
advised that the minimum number of directors of a trust company
required by the law of the Commonwealth is five and not three.

Banking companies incorpérated under the Act of May 13, 1876, P.
L. 161, are required by Section 12 thereof, as amended by the Act of
July 19, 1917, P. L. 1101, to have not less than five directors. There
is no ambiguity in the legislation in the case of such institutions as
there seems to be with respect to trust companies.

You are, therefore, advised that, as provided by the Act of February
19, 1926, all banks, banking companies and trust companies of the
Commonwealth must have a minimum of five directors.

Very truly yours,
DEPARTMENT OF JUSTICE,
HAROLD D. SAYLOR,.
Deputy Attorney Generadl.

Trust comparics—~Surctyship on bonds-—Act of Muy 16, 1923—"Fiduciary -—
Meaning—Inclusion of tax collector,

1. Neither a bauk nor a trust company may act as suvety except as per-
mitfed by section 2 of rhe Act of May 16, 1923, P, 1. 248, and the words “other
fiduciavy,” as used therein, do not include a tax collector,

2. The term “fiduciary.” as used in {he Act of 1923, refers to an individual
or institntion xo known and deseribed in common usage, awd is not used in:
the broad sense of one who holds funds not his own in trust for uanother

without being a technical trustee.
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Department of Justice,
Harrisburg, Pa., July 1, 1930.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg,
Pennsylvania.

Sir: We have your request for an opinion on the right of a trust
company to act as surety on a tax collector’s bond.

The matter of trust companies and banks acting as sureties on bonds
in general was discussed in the opinion of this Department to your
Department of September 26, 1924, (Report and Official Opinions of
the Attorney General, 1923-1924, p. 100), in which the Act of May
16, 1923, P. L. 248, was construed. While the specific matter covered
by that opinion was the question whether a bank could act as surety
on bonds of contractors for the faithful performance of their con-
tracts, the general conclusion was reached that trust companies and
banks could not become sureties on bonds exeept as provided in Sec-
tion 2 of the Act of 1923. This section reads as follows:

““No bank shall become surety on any bonds, except
that any bank, which has qualified itself under the laws
of this Commonwealth to engage in a fiduciary business,
may become sole surety in any case where, by law, one
or more sureties are or may be required for the faithful
performance of the duties of any assignee, receiver,
guardian, committee, executor, administrator, trustee, or
other fiduciary, and may also become sole surety on any
writ of error or appeal, or in any proceeding instituted
in any- conrt of this Commonwealth in which security is
or may be required; Provided, That nothing in this act
shall be construed to dispense with the approval of any
court or officer now or hereafter required by law to ap-
prove such security.”’

Section 1 of this Act states that the work ‘‘bank’’ as used in the
Act, means ‘‘any State bank, incorporated banking company, trust
company, savings bank, or unincorporated bank, heretofore or here-
after organized.’’ )

The question arises whether the words ‘‘other fiduciary’’ in Section
2 include a tax collector. The right of a ‘‘bank’’ to act as surety for
fiduciaries would appear to be limited by the Act of 1923 to those
cases involving what are called technical trusts, such as are exeeuted
by a bank or trust company ‘‘which' has qualified itself under the laws
of this Commonwealth to.engage in a fiduciary business.’’

Section 1, clause 1, of the Act of May 9, 1889, P. L. 159, which gives
title companies of the Commonwealth various powers and rights,—by
assuming which, upon compliance with certain requisites as pre-
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seribed by the Act, such companies become trust companies in the
general sense of the word,—includes the following :

““To act as assignees, receivers, guardians, executors,
administrators, and to execute trusts of every descrlptlon
not inconsistent with the laws of this State or of the
United States.”’

Trust companies exercising such powers come within the jurisdiction
of the various Orphans’ Courts of the Commonwealth and are subject
to the provisions of the Act of June 3, 1917, P. L. 447, known as the
Fiduciaries Act of 1917. Section 1 defines ‘‘fiduciary,”’ as used in the
act, as including ‘‘executors, administrators, guardians, and trustees,
whether domiciliary or ancillary subjeet to the jurisdiction of the
orphans’ court of any county of this Commonwealth.”’

It would, accordingly, appear that a fiduciary within the meaning
of the Act of 1928 is the type of individual or institution known in
common parlance and defined in the Century Dictionary and Ency-
clopedia as ‘‘one who holds a thing in trust; a trustee.”’

To give the term, as used in the Act of 1923, a wider meaning would
result in an expansion of the field far beyond any reasonable limits.
To be sure there are persons and institutions which may be and are
at times considered to be fiduciaries in that they hold funds not their
own for another. Many individuals in private and public capacity at
some time in the course of the performance of their duties are fiduci-
aries in the broadest sense. A street car conductor holding fares, a
theater box office attendant receiving payment for tickets sold, a milk
wagon driver collecting cash on his rounds from customer to customer;
all of these individuals are fiduciaries as long as they hold what is
not theirs for delivery at the proper time to their employers, the true
owners. The world, however, knows them, not as ‘‘fidunciaries,’”’ but
as conductors, box office agents, and milk wagon drivers, which is
their true and primary capacity. And so a tax collector is primarily
a collector of taxes and only secondarily a fiduciary.

Merely because a person is temporarily holding funds he has col-
lected for another may be in a broad sense a fiduciary is no justification
for a trust company to become surety for him. That might involve
liability for the faithful performance of his office above and beyond
his duties as a holder of funds. Were a trust company surety for a
tax collector, it would be liable for his acts as a public officer while
engaged in collecting taxes before he became a ‘‘fiduciary’’ even in
the broadest use of that term. It cannot be seriously considered that

the Legislature, in passing the Act of 1928, had any intention of giving
a bank such power.
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It is, therefore, our conclusion that the words ‘‘other fiduciary,’’ as
used in the Act of May 16, 1923, do not include a tax collector. In so
deciding we refer you to a previous interpretation of this Act with
reference to notaries public and county officers, as set forth in the
opinion of this Department to the Secretary of the Commonwealth
dated Oectober 31, 1923. Therein it is stated that the Aect of 1923 limits
the authority of trust and banking companies to serving as sureties
for those generally classed as fiduciaries and on bonds on appeal and
for court where security is required. The opinion further states that
what constitutes a fiduciary relationship is often the subject of con-
troversy, but it seems generally to be limited to technical trustees,
and, therefore, does not include notaries publiec or county officers, both
of which are classified as publie officers and not as fiduciaries, at least
if the word is used as applying to technical trustees. The same con-
clusion must be reached with reference to tax collectors, who are un-
questionably publie officers. ’

You are advised that a tax collector is not a fiduciary and cannot
be so considered in the sense in which that word is used in the Aect of
May 16, 1923, and that, therefore, a trust company does not have the
right to act as surety on his bond.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.
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State employes—Temporary cmployment—Approval of Governor—~Section 21}
of the Administrative Code of 1929, Act of April 9, 1929, P. L. 177.

The Governor must upprove the number and compensation of all employes
whose employment is authorized and regulated by Section 211 of the Code.

Department of Justice,

Harrisburg, Pa., December 30, 1930.

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn-
sylvania,.

Sir: You have requested us to advise you whether departments,
boards and commissions which are required to obtain the Governor’s
approval for the employment of permanent employes upon a regular
salary basis, may lawfully employ temporary help upon a daily, week-
ly, or monthly wage basis without obtaining the Governor’s approval.

We understand that a number of such administrative agencies have
habitually employed temporary help without obtaining the Governor’s
approval. In certain cases this practice has been due to emergency
work and in other cases to a desire to determine whether such person
is qualified to perform the work to be done.

Section 214 of The Administrative Code of 1929 (Act of April 9,
1929, P. L. 177) provides that excepting the Auditor General and
State Treasurer the heads of the several administrative departments
and the independent administrative boards and commissions, shall ap-
point and fix the compensation of such officers and employes as may
be required for the proper conduct of the work of the respective de-
partments, boards and commissions. Also that the heads of the
respective administrative departments shall, except as otherwise pro-
vided in other sections of the Code, appoint and fix the compensation
of officers and employes necessary to perform the work of any de-
partmental administrative boards, commissions or officers, and of auy
advisory boards or commissions established in their respective depart-
ments. After making these provisions the section continues: °

““The number and compensation of all employes ap-
pointed under this section shall be subject to approval
by the Governor, and, after the Executive Board shall
have fixed the standard compensation for any kind, grade,
or class of service or employment, the compensation of all
persons in that kind, grade, or class, appointed here-
under, shall be fixed in accordance with such standard,”’

o
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This provision is of general application and permits no exception. It
renders it unlawful for any person to be employed by department
heads (except the Auditor General and State Treasurer) or by in-
dependent administrative boards or commissions beyond the number
of employes which the Governor has approved. It prohibits the em-
ployment by these agencies of any employe for any type of work except
at compensation approved by the Governor. It requires the compen-
sation of all employes appointed under Section 214 to be in accordance
with the standards established by the Executive Board, after the Ex-
ecutive Board has established standards for the particular type of
employment involved.

The Governor may approve the employment of not more than a fixed
number of temporary employes to be paid upon a per day, per week
or per month basis at the compensation established as standard by
the Executive Board. For work covered by the Executive Board’s
classification, and for which an annual salary is provided, it is un-
lawful to employ persons at a daily, weekly or monthly rate, except
that a person may be engaged only temporarily, but in such cases
the rate of pay must be that established by the Executive Board. If,
on the other hand, the Executive Board’s classification does mot cover
a particular class of work, the rate of compensation may be established
by the Department head or the independent administrative board or
commission making the temporary appointment, but the rate must have
the approval of the Governor.

Any different conclusion would render it possible for department
heads or for independent administrative boards or commissions to
evade the provisions of Section 214 which clearly require the Gover-
nor’s approval as to the number and compensation of all employes en-
gaged for the State’s service by departments other than those over
which the Auditor General and State Treasurer preside, or by inde-
pendent administrative boards or commissions.

You have also asked us to advise whether there is any distinction
between part-time employes aud full-time employes, as far as concerns
the necessity for approval by the Governor of the number and com-
pensation of employes.

There is no distinetion. The Governor must approve the number and
compensation of all employes whose employment is authorized and
regulated by Section 214 of the Code. This includes full-time, part-
time, temporary, permanent, regular and emergency employes, whether
they be paid on an hourly, weekly, monthly or annual basis.

In all cases, if the classification covers the type of employment in
operation, the employing department, board or commission in fixing
compensation and the Governor in approving it, must abide by the
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classification. If the classification does not cover the case, the employ-
ing agency and the Governor are not restricted by its provision. The
Executive Board could not under any cirecumstances by a provision
in the classification or otherwise, eliminate the necessity for approval
by the Governor of the number and compensation of all persons em-
ployed for State service under Section 214 of the Code. Any provision
in the existing classification purporting to do so, is unlawful and void.

So that there may be no misunderstanding as to the scope of this
opinion we beg to call attention to the fact that there are a number of
State employes appointed by administrative agencies whose appoint-
ments are not subject to approval by the Governor. Employes of the
State educational institutions within the Department of Public In-
struction other than the president, prinecipal, or superintendent are
appointed by the respective boards of trustees who also fix the com-
pensation of such employes, but must do so ‘‘in conformity with the
standards established by the Executive Board.”” (Section 1311 of The
Code.) Employes of State institutions within the Department of Wel-
fare are appointed in like manner. (Section 2318 of The Code.) The
secretaries of the examining boards within the Department of Public
Instruction are selected by the boards and their compensation is fixed
by the boards with the approval of the Superintendent of Public In-
struction. (Sections 412 to 425 of The Code, inclusive.) The com-
pensation of the secretary of the Pennsylvania Historical Commission
is fixed by the Commission with the approval of the Superintendent
of Public Instruction. (Section 411 of The Code.)

This opinion does not apply to any of these cases, but is confined
in its application to appointments' made under authority of Section
214 of The Code.

Very truly yours,

DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

State moneys—Investiment by administrative depertment or board—Approvael
by Governor—N~Necessity—Administrative Code of 1929, sec. 701.

Since the passage of the Act of April 13, 1927, P. L. 207, the provisions of
which were re-enacted by section 701 of The Administrative Code of April 9,
21929, . L. 177, no adwinistrative (epartment. board or commission of the
state government may make any investment of funds in its charge or undes
its control witliout first obtaining the approval of the Governor thereto.
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Department of Justice,

Harrisburg, Pa., October 14, 1930.

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised respecting the legality of
investments made by boards of trustees of state institutions which have
the right to make investments of funds donated to such boards to be
lield in trust for certain specific’purposes stated by the donors of the
funds.

A number of boards having such funds have made investments with-
out submitting them to the Governor for approval. You desire to know
whether this can lawfully be done.

Prior to the passage of the Act of April 13, 1927, P. L. 207, the
boards of trustees having such funds in their care were free to make
investments in their discretion and without referring their action to
any other officer for approval. Section 39 of the Act of 1927 amend-
ing Section 701 of The Administrative Code of 1923 provided that:

““The Governor shall have the power and it shall be his
duty* * *

““(f) To approve or disapprove all investments by de-
partments, boards, or commissions of funds administered
by such departments, boards or commissions.’’

This same provisinn was reenacted in Section 701 (f) of The Ad-
ministrative Code of 1929 (Act of April 9, 1929, P. I.. 177).

In view of the fact that the same Aect in whiech oceurs the provision
above quoted, provides for the organization and specifies the powers
and duties of all of the administrative departments, boards and com-
missions of the state government there can be no doubt whatever that
the power conferred upon the Governor to approve or disapprove all
in\vgstme-nts by departments, boards and commissions necessarily ren-
ders it the duty of all departments, boards and ecommissions to submit
to the Governor proposals for investment so that he may either approve
or disapprove them. As all boards of trustees of state institutions are
departmental administrative boards they are of course embraced with-
in the meaning of Section 701 (f) of The Code.

Accordingly, since April 13, 1927, it has not been lawful for any de-
partment, board or commission to make any investment of funds in its
charge or under its control without first obtaining the approval of the
Governor.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General,
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Justicc of the Peaee—E’lm’ri0n-——0’oomnission—Borough of Plymouth—Acts of
1834, P. L. 876; 1851, P. L. 320.

Each of the three persons elecled to the office of justice of the peace in the
Borougl of Plymouth is entitled to a commission as such justice of the peace.

Department of Justice,
Harrisburg, Pa., January 4, 1930.

Honorable Robert R. Lewis, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We are advised that the Borough of Plymouth, in Luzerne
County, was incorporated in 1866 under the provisions of the Act
of 1851, P. L. 320. Under the provisions of the Act of 1839, P. L.
376, Section 4, the borough voted in 1883 to increase the number of
justices of the peace from two to four and up to the present time
four justices of the peace have been commissioned in and for said
borough; that the term of one of the four does not expire until 1932 ;
that the terms of three of the four expire the first Monday of January,
1930, and that at the election held in 1929, three persons were elected.
We have your request to be advised whether all three are entitled to
commissions or whether under the provisions of the twenty-sixth sec-
tion of the Aect of 1851, P. L. 320, entitled, ‘‘An Act Regulating
Boroughs,”’” said borough is entitled to but two justices of the peace,
and further, if said borough be entitled to but two justices of the
peace, whether the election so held was a valid election, and if it
was not a valid election, whether the Governor may appoint one per-
son to fill the vacancy, or, if it was a valid election, whether the per-
son receiving the highest number of votes shall be commissioned.

We are also advised that the same question arises in twelve other
boroughs, wherein at the Fall Election of 1929 the number of justices
elected, plus the number whose terms do not expire, exceeds the
number authorized by the Act of 1851.

_ The question to be determined is: Did the Act of 1851, P, L. 320,
repeal Section 4 of the Act of 1839, P. .. 376? We are of opinion,
and so advise, that it did not, and that each of the three persons
elected to the office of justice of the peace in the Borough of Plymouth
is entitled to a commission as such justice of the peace. It is not
necessary, therefore, to consider the other questions submitted.

Our conclusion is based upon consideration of certain constitutional
and legislative provisions, to wit:
71
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The Constitution of 1839, Article VI, Section 7;

The Act of June 21, 1839, P. L. 376, entitled, “An Act Providing
for the Election of Aldermen and Justlces of the Peace,”’ Sections
1 and 4;

The Act of April 3, 1851, P. L. 320, entitled, ‘“An Act Regulating
Boroughs,”’ Section 26;

The Constitution of 1874, Article V, Section 11, as originally
adopted and in force in 1883, and as amended November 2, 1909;

The Act of May 10, 1878, P. L. 51, entitled, ‘A Supplement to
an act, entitled ‘An act to prescribe the manner in which the courts
may divide boroughs into wards,” approved the fourteenth day of May,
Anno Domini one thousand eight hundred and seventy-four,’’ Section
1, as affected by the Act of 1915, P. L. 312;

The Act of May 14, 1915 P. L. 312, entitled, ‘‘An act providing
a system of government for boroughs, and revising, amending, and
consolidating the law relating to boroughs,’’ Chapter XIII, Article
I, Section 1 (b);

The Act of May 4, 1927, P. L. 519, entitled, ‘‘An Act concerning
boroughs, and revising, amending, and consolidating the law relating
to boroughs,”’ Section 102.

The Borough of Plymouth was incorporated on April 27, 1866,
under and subject to the provisions of the Act of April 3, 1851, P.
L. 320.

In Commonwealth ex rel. Palmer, Attormey Genmeral vs. Emno, 1
Kulp 343, it was held that this borough was not entitled to eleet
justices of the peace from each ward and that it was restricted by
the Act of 1851 to two justices of the peace.

The Court, in its opinion, also said:

f% % % Tt seems, therefore, that before any borough
organized under this act (the Act of 1851, supra) can
be entitled to more than this number of justices, she must
show some special act of legislation, or some authority de-
rived under a general law, permitting the increase.’’

In Commoniwealth ex rel. vs. Isaac Morgan, 178 Pa. 198, it was held:

‘“Where boroughs incorporated under the general bor-
ough act of April 3, 1851, P. L. 320, have been divided
into wards under the act of May 14, 1874 P. L. 159, two
justices of the peace cannot be elected for each ward in
the borough, inasmuch as the supplement of the act of
May 10, 1878, P. L. 51, provides that when any borough
is d1v1ded into wards, by authority of the act of 1874,
only two justices shall be elected by the concurrent votes
of each ward. The act apphes to boroughs, which, having
been previously divided into wards, are further divided
or subdivided under the act of 1874.”’
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In that case the Borough of Mahanoy City was incorporated in
1863 under the General Borough Aet of 1851, P. L. 320. By Special
Acts of Assembly and by proceedings under the Act of 1874, P. L.
139, the borough had been divided and subdivided intn wards. The
electors of each ward, as so subdivided, voted for two justices of the
peace, claiming the privilege by virtue of the Aet of June 21, 1839,
P. L. 376.

In a proceeding in quo warranto, brought to determine the title of
a justice of the peace so elected, a judgment of ouster was entered.
The Court, in its discussion, said, ‘‘ward,’’ as used therein did not
include wards of boroughs, and ‘‘in this respect,”’ i. e. election of
two justices by each ward, the Act of 1851 repealed the Act of 1839,
therefore, only two justices might be elected by the concurrent votes
of all wards.

The opinion of the Court below was adopted in a per euriam opinion
by the Supreme Court.

The Court below, in its opinion said:

‘% ¥ * There has been no special legislation giving to
either borough the right to elect more than two justices
in the whole borough, and there is no other general law
upon the subject except the act of 1839. * * *’

The Court clearly indicates that it had in mind in its discussion,
which forms part of its opinion, only the question of the right of
each ward in a borough to elect two justices, when it said:

““It was vigorously urged at the hearing of these cases
that the business of both boroughs requires an unusual
number of magistrates. Upon this point we need only
say, that by the necessary implication of the constitution
the number of justices may be increased by the consent
of a majority of the qualified electors within the borough.
Whenever, therefore, the borough desires to eleet more
than two, it has the power and the right to declare its
will by the proper procedure. * * *”’

The Aect of 1839 was again presented for consideration in the
case of Commonwealth ex rel. vs. Schwartz, 257 Pa. 159. This was an
‘action of quo warranto to test the right of the defendant to act as
a justice of the peace in the Borough of Old Forge. The borough
was incorporated May 2, 1899, and was entitled to two justices of
the peace. In 1905 an eletion was held upon the question of inerease
in the pumber of justices and a majority of the electors voted in
favor of an increase of one. The Court there recognized the validity
of the election of the third justice of the peace under and pursuant
to the election held in 1905 at which the question of increase in
the number of justices was voted upon.
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No authority for this election can be found except the constitutional
provisions above noted and the Act of June 21, 1839, P. L. 376.

The only conclusion which may be drawn from an examination of
the cases above noted is: that the total number of the justices of the
peace which may be elected in any borough, incorporated under the
Act of 1851, supra, may not exceed two, unless such borough shows
some special act of legislation enacted prior to 1874 or some authority
derived under a general law permitting the increase; that the only
general law upon the subject is the Act of 1839, supra; that the word
““ward,”” as used therein, does not include wards of boroughs, or if
it may be so construed, then in that respect the Act of 1839 has been
repealed by the Act of 1851, supra. This falls far short of saying
that the Aet of 1851 repeals Section 4 of the Act of 1839.

On the other hand, we find the implicit recognition of the validity
of an election to increase the number of the justices of the peace in
a borough to a greater number than two in the case of Commonwealth
ex rel. vs. Schwartz, supra.

The office of a justice of the peace is not a borough office: Com-
monwealth ex rel. vs. Callen, 101 Pa. 375; Commonwealth ex rel. vs.
Cameron, 259 Pa. 209, 212,

The Act of 1851, P. L. 320, regulating boroughs, repealed, (Section
34), all general laws of this Commonwealth inconsistent therewith.
We do not find, however, the provisions of this Act, nor specifically
the provisions of Section 26 of this Aect, inconsistent with the pro-
visions of Section 4 of the Act of 1839, P. L. 376, providing for an
increase in the number of justices of the peace from two to four upon
petition of fifty taxables by an election of the qualified voters of the
borough.

The presumption goes against the intention to repeal where ex-
press terms are not used. To justify the presumption of an intention
to repeal one statute by another, either the two statutes must be
irreconcilable, or the intent to effect a repeal must be otherwise clearly
expressed. Between the two acts there must be plain, unavoidable,
and irreconcilable repugnancy, and even then the old law is repealed
by implication only pro tanto: York Gazette Company, Limited, vs.
York County, 25 Pa. Superior Ct. 517, 521; 36 CYC. 1071, 1074.

When the General Borough Act of 1851 was enacted, the only

existing legislation providing for the election of Justices of the peace
and aldermen was the Act of 1839, supra.

To hold that the Act of 1851, supra, repeals Section 4 of the
Act of 1839, supra, we must hold the proviso contained in Article
VI, Section 26, to read:
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Provided: That this section shall not be so construed
as to authorize the commissioning of, or to have commis-
sioned, more than two justices at the same time residing
within said borough, unless under the provisions of the
Act of 1839, P. L. 376, the electors of said borough have,
prior to the enactment hereof, by a vote of the electors,
inereased the number of justices within the limits of any
such borough er boroughs.

Under such construction we would hold that the election must have
been an accomplished fact when the Act of 1851 was enacted. This
construction seems untenable to us in view of the fact that Article VI,
Section 26, of that Aect, related only to boroughs thereafter to be
incorporated. Clearly a borough could not have possessed that right
at the date of the enactment of this Aect, because the borough was
not then in existence and could only thereafter come into existence
by virtue of that Act. Further, such construction would deny the
constitutional right then in foree, and still in force, giving to the
electors of the borough the right to increase the number of justices
of the peace to exceed two, with the consent of a majority of the
qualified electors within the borough.

Entertaining these views, we are of the opinion that the term,
‘‘existing laws,”’ as used in Section 26 of that Act, does not mean
by an election held .prior to its enactment, and is not confined to
laws existing at the date of its enactment, but is intended to mean:
the law or laws then in force or thereafter enacted, by which a bor-
ough, by a vote of the electors thereof, may increase the number
of justices of the peace within its limits.

We are confirmed in this opinion by the fact that it has been so
interpreted in the instant case for forty-seven years and by the im-
plicit recognition of the right of a borough to increase the number
of justices of the peace, pursuant to the Aet of 1839, as late as
1917, by the Supreme Court, in the case of Commonwealth ex rel. vs.
Schwartz, supra, as well as by the general rules of statutory con-
struetion.

The rule of statutory construetion, with regard to the adoption of
statutes by reference is thus stated in 2 Sutherland on Statutory Con-
struction, (2nd Ed.), page 787; (167 Pac. 169):

““ “Where one statute adopts the particular provisions
of another.by specific and desecriptive reference to the
statute or provision adopted, the effect is the same as
though the statute or provision adopted had been incorpo-
rated bodily into the adopting statute. When so adopted
only such portion is in force as relates to the particular
subject of the adopting act and as is applicable and ap-
propriate thereto. Such adoption takes the statute as it
exists, and does not include subsequent additions or modi-
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fications of the statute so taken unless it does by express
intent. When, however, the adopting statute makes no
reference to any paltlcular act by its title or otherwise,
but refers to the general law relating to the subject in
hand, the reference will be regarded as including not only
the law in foree at the date of adoptmg the act, but also
the laws in foree when action is taken or proeeedlngs

are resorted to.’

Such construction is consonant with the constitutional right vested
in the boroughs to increase the nwmber of the justices of the peace
by an election of the majority of the electors thereof and the general
rules of statutory construetion.

This result is not affected by the Aect of May 10, 1878, P. L. 51,
In our opinion that Aet repeals by implication only Section 1 of
the Act of 1839, or limits its application to boroughs created before
the Aet of 1878, P. L. 51, was passed.

Plymouth Borough voted to increase the number of the justices
of the peace in said borough by a vote of its electors in 1883 from
two to four. The increase in the number of the justices of the peace
was within the maximum limitation provided in Section 4 of the Act
of 1839, P. L. 376, and was a valid election under the constitutional
provisions above noted and the Act of 1839, supra, Section 4.

Being of this opinion, you are advised that commissions may issue
to the three persons whose election as justices of the peace have been
certified to you.

Very truly yours,

DEPARTMENT OF JUSTICE,

S. M. R. O’HARA,
Deputy Attorney General.

Corporations—Individuals—Registration of fictitions names—Act of June 28,
1917, P. L. G45.

The Secretary of the Commonwealth may decline to register as the assumed
or fictitious name of an individual or of individuals a name which indicates
that the business conducted has been incorporated when on {lhie face of the
papers presented such is not the case,

Department of Justice,
Harrisburg, Pa., April 24, 1930.

Honorable Robert R. Lewis, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your request to be advised regarding certain ques-
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tions which have arisen in the administration of the Act of June 28,

1917, P. L. 645, which requires the registration of fictitious names in
certain cases.

You ask:

“First: May a Pennsylvania corporaiion register in
this Department and do business under an Assumed or
Fictitious Name?

‘““Seecond: May \a Foreign corporation registered in
Pennsylvania register in this Department an Assumed or
Fietitions Name?

‘““Third: May a Foreign corporation unregistered in
Pennsylvania register an Assumed or Fictitious Name in
this Department?

“Fourth: May individuals or partnerships register
in this Department an Assumed or Fictitious Name con-

taining the abbreviation ‘Inec.,” ‘Incorporated,” ‘Cor-
poration’ or any other word tending to denote incor-
poration ?’’

Section 1 of the Act of 1917 provides:

““That no individual or individuals shall hereafter
carry on or conduct any business in this Commonwealth,
under any assumed or fictitious name, style, or designa-
tion, unless the person or persons conducting or carrying
on the same shall have first filed in the office of the Secre-
tary of the Commonwealth * * * a certificate, under
oath, and signed by such person or persons, setting forth
the real name or names and addresses of all the persons
owning or interested in said business, and also the name,
style, or designation under which said business is being
or will be carried on or conducted.

““Where any of the owners of said business live out-
side of the Commonwealth of Pennsylvania, and carry
on or conduct any such business through an agent, such
certificate shall also show the name and address of such
agent.”’

Section 3 of the act provides that ‘‘Any person carrying on or
conducting any business in violation of this act shall be guilty of a
misdemeanor’’ and punishable by a fine or imprisonment or both.

While the Act of 1917 was amended by the Acts of May 10, 1921,
- P. L. 465, and June 29, 1923, P. L. 979, the language above quoted
was not modified.

Section 806 of The Administrative Code of 1929, (Act of April 9,
1929, P. L. 177) provides that :

““The Department of State shall have the power, and its
duty shall be, to register * * * the assumed or fietitious
names under which individuals earry on or conduet busi-
ness, upon application duly made * * *.”’



8 OPINIONS OF THE ATTORNEY GENERAL

(

The Aect of 1917 and its amendments have been construed in a
. number of cases, none of which, however, furnishes a specific ‘answer
to your questions; but in Lamb vs. Condon et al., 2716 Pa. 544, the
language used by Mr. Justice Sadler in rendering the opipion of the
Supreme Court is significant in the consideration of your first, second,
and third questions. At page 547, Mr. Justice Sadler said:

““ An examination of the act discloses an intention on
the part of the legislature to deal with two classes of
individuals who might use assumed names; one, covered
by the first paragraph of Section 1 of the act, being those
who are residents of the State, and the other, individuals
who are nonresidents * * *.7’

In an earlier case, decided by the Superior Court, (Engle vs. Capital
Fire Insurance Company of Concord, New Hampshire, 75 Pa. Su-
perior Court 390), Judge Henderson, speaking of the same Act said:

“# % ¥ Tt is a penal regulation and should be so con-
strued as not to extend its operations beyond the pur-
poses for which it was evidently enacted * * *.”’

The Aect in express terms applies only to individuals engaging in
business under assumed or fictitions names. Clearly, a corporation
is not an ‘““individual,”” and the Act does not therefore apply to cor-
porations. That being the case, there is no distinction between a
domestic corporation and a foreign corporation, as far as concerns a
corporation’s duty to register under the Act.

We have quoted from Section 806 of The Administrative Code of
1929, which outlines in a general way the duties of the Department
of State in connection with such registrations as were formerly re-
quired by law to be made or filed with the Secretary of the Common-
wealth. It is to be noted that in mentioning the duty of your Depart-
ment in connection with the registration of assumed or fictitious names
your Department was directed to register only the assumed or fictitious
names ‘‘under which individunals carry on or conduect business.”’

Except for the Act of 1917 and its amendments and The Administra-
tive Code of 1929, there is no statutory law. on the subject; and your
Department is, therefore, without authority to register a fictitious or
assumed name under which a corporation seeks to transact business in
Pennsylvania.

In view of the interpretation which we have placed upon the Act
of 1917, it is not important to consider the question raised in your
letter whether a corporation may lawfully transact business under an
assumed name. With respect to this question, we take it that the
extent of a corporation’s power to conduct its operations in a name
or in names other than that contained in its charter or certificate of
ineorporation, must be determined under the laws of the State in
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which the corporation was created. We do not hesitate to express
the opinion that under the laws of Pennsylvania a corporation does
not have the right to transact business under an assumed or fletitious
name. In Pennsylvania a corporation is required in its certificate
of incorporation to state ‘‘the name of the corporation,’”’ and ‘‘the
purpose for which it is formed’’ (Seetion 3 of the Act of April 29,
1874, P. L. 73). Pennsylvania corporations ean be formed for only
one purpose. Under our law it has been repeatedly held the name
of the corporation should be indicative of its purpose. Were it pos-
sible for a Pennsylvania corporation at will to adopt names other than
that stated in its certificate of ineorporation, the object of our law in
confining a corporation to one purpose and requiring its name to be
indicative of that purpose, could, and would, readily be defeated.
Further, the very first Section of our Corporation Act of 1874, in
stating the powers of a Pennsylvania corporation provides, that it shall
““have succession by 1ifs corporate name for the period limited by its
charter, and when no period is limited thereby, or by this act, per-
petually * * *.>” The Legislature clearly indicated that a Pennsylvania
corporation should not have succession for any period of time other-
wise than by its proper corporate name.

We realize that there are two decisions of our Courts which have
been cited to you as indieating that a corporation may, under the law
of this State, assume and use a name other than that stated in its
certificate of incorporation. One of these cases is Phillips vs. Inter-
national Text Book Company, 26 Pa. Superior Court 230, in which the
Court declined to permit a corporation to escape liability on a con-
tract admittedly executed by it, but in a name other than that stated
in its certificate of inecorporation. In deciding the case, Judge Porter

said at page 232:

¢e% #* * The evidence indicates that there was no cor-
poration or firm in existence named the ‘International
Correspondence Schools,” but for purposes which were
entirely proper the International Text Book Company
had for its own convenience carried on one branch of
its business in that name * * *’

And in Berg Company vs. Douredoure Brothers, 5 D. and C. Reports
597, Judge Gordon, of Court of Common Pleas No. 2 of Philadelphia
County, held that although it had made a contract in a fictitious name
a corporation suing in its own name could recover on a contract, where
the defendant admitted having received the benefits of the contract
and was seeking to escape liability upon the technicality that the con-
tract was not made by the corporation in its proper name. The Court
stated at page 599 that to escape liahility :
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«% * # the defendants should at least show, if it be true,
that they were in some manner prejudiced or injured
by the use by the plaintiff of an assumed name in the
execution of the contract.”

Clearly, the conclusions reached in these cases have no bearing upon
the consideration of the question whether in the administration of our
corporation laws, your Department should under any circumstances
or for any purpose, recognize the use by a Pennsylvania corporation
of a name other than that stated in its certificate of ineorporation;
and for the reasons which we have indicated, it is our view that your
Department must take the position in administering the corporation
laws, that a Pennsylvania corporation cannot lawfully adopt or use
a name other than that contained in its certificate of incorporation.

With respect to your fourth question, we have been unable to find
any authority which furnishes a decisive answer. The Act of 1917 as
amended does not give to your Department any jurisdiction to deter-
wine the propriety of a name which an individual seeks to register in
your office. The registration of a fictitious name used by an individual
or individuals is a ministerial act. At the same time we are clearly of
the opinion that the Legislature did not intend to authorize your De-
partment to assist an individual to work a fraud upon the public. The
use of an assumed or fictitious name which concludes with ‘‘Inec.,”” or
‘‘Incorporated,’” or ‘‘Corporation,’”’ must necessarily deceive the pub-
lic into believing that the business conducted under such name has been
incorporated. Whether or not a business is conducted by an indi-
vidual, a partnership or a corporation, may or may not be important,
but in any event, public policy would seem to require that official
recognition should not be given in any way, shape or form to the use
of a name which on its face is calculated to deceive the publie.

We, therefore, advise you that you may properly decline to register
as the assumed or fictitious name of an individual or of individuals,
a name which indicates that the business conducted has been incor-
porated, when on the face of the papers presented to you such is not
the case.

It would, of course, be better for the Legislature expressly to pro-
hibit the use of such names by individuals, and your Department
should, in our judgment, recommend such action to the next Session
of the Gleneral Assembly.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
R Special Deputy Attorney General.

et LA -
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Secretary of the Commonicealth—DPreparation of a lisi of titles of Acts of As-
sembly approved by the Governor withtn thirty days after the final adjourn-
ment of the General Assembly.

There is no statutory law requirving the Governor to send to the General

Assembly a list by title of the bills which he approved after the Legistature

adjourned.

Department of Justice,

Harrisburg, Pa., May 22, 1930.

Honorable Robert R. Lewis, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your letter asking to be advised whether it is neces-
sary for the Department of State to prepare a communication to be
sent by the Governor to the next Session of the General Assembly,
advising what bills passed by the 1929 Session of the Legislature, he
approved within thirty days after the date of final adjournment.

You state that it has been customary from time immemorial for
the Governor to address such ecommunications to the Legislature; that
the communication recites in full the titles of all bills approved by
the Governor within the thirty day period following the adjournment
of the preceding Session of the Legislature; that if this custom must
be followed, it will be necessary for your Department to prepare a
list of the full titles of upwards of three hundred (300) Acts of As-
sembly, which now appear in full in the 1929 Pamphlet Laws and Ap-
propriation Acts; and that the preparation of such a document in-
volves a substantial expense and is, in your judgment, of no value
either to the Legislature or to the public.

You further state that the custom can no doubt be traced to the
time when the Legislature met annually and the laws of one Session
had not been fully printed and published before the next Session con-
vened. Under those circumstances, there was obviously a substantial
purpose to be served in having the Governor transmit the communica-
tion in question to the Legislature.

There is no constitutional provision which requires your Depart-
ment to prepare such a communication or the Governor to forward it
to the Legislature. Article IV, Section 15 of the Constitution does
require the Governor to give notice by public proclamation within
thirty days after the adjournment of the (eneral Assembly of all
bills which he has filed with his objections, in the office of the Secre-
tary of the Commonwealth. This is the only constitutional provision
requiring the Governor to makeé a proclamation or give notice of his
action on bills following the adjournment of the Legislature.
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There is no statutory law whatever requiring the Governor to send
to the General Assembly a list by title of the bills which he approved
after the Legislature adjourned.

Accordingly, whether the Governor shall continue to send sueh a
communieation to the Legislature, is a matter wholly within his dis-
cretion. Should the present Governor decide to transmit to the Legis-
lature the customary communication, it would be the duty of your
office, upon the Governor’s request, to prepare it. If, on the other
hand, the Governor agrees with your view, that the preparation of
the communication is an unnecessary waste of public funds which
serves no useful purpose whatever, there is no reason why the custom
should not be discontinued.

As stated by you, the Pamphlet Laws and Appropriation Acts are
official publications and any person can, by reference to these volumes,
ascertain for himself not only the titles to the measures which the
Governor approved subsequent to the adjournment of the Legislature,
but the full text of the acts.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Eicetion low—Voting machines-—Approval by Secretary of Commonwealih—
Revocation—Act of April 18, 1929, P. L. 549—Change in device—Procedure
—Petition of elector—-Sccurity required.

1. Where a voting machine has been approved by the Secretary of the
Commonwealth, in accordance with the Act of April 18, 1929, P. L. 549, and no
change in device in such machine has been made, the approval once given
camnot be revoked.

2. Where, upon examination, n voting machine is found to have Deen changed

fu device =0 as to impair its accuracy ov efficiency, the Secretary of the Com-
monwealth may re-exainine and retfusc to approve the machine as changed,
and may cancel the existing approval, notifying the several county commis-
sioners so that they may tuke proper steps to withdraw the machine.

3. Such re-examinatiou may be initiated upon complaint of an elector under
oath alleging such change, accompanied by the statutory fee or a bond with ap-
Iroved surety to secure the payment of the cost of such examination.
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Department of Justice,
Harrisburg, Pa., August 11, 1930.

Honorable James A. Walker, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your communieation of July 28, 1930, wherein you
state that complaint has been made to you that the Shoup Voting
Machine, heretofore approved by the Secretary of the Commonwealth
under and pursuant to the provisions of the Act of April 18, 1929,
P. L. 549, and used in the Primary Election of May 20, 1930, in Phila-
delphia, improperly registered votes which apparently had not been
cast by any voter, and in which you submit for our opinion the follow-
ing questions:

‘“Where it is shown that a certified or approved voting
machine is susceptible of fraud or error which impairs its
accuracy, efficiency, or capacity, may the Secretary of
the Commonwealth invalidate temporarily the certificate .
of approval issued to the manufacturer of such voting
machine pending determination of the allegation or com-
plaint against the machine?

‘“Where it is shown that a voting machine so certified
and approved, is actually susceptible of fraud or error
and that its aceuracy, efficiency, or capacity, is or has been
impaired, may the Secretary of the Commonwealth re-
voke and invalidate permanently certificate of the ap-
proval heretofore issued for such machine?’’

The Act of April 18, 1929, P. L. 549, provides:

““Section 6. (¢) No kind of voting machine not so
approved shall be used at any election.

‘“(d) When a machine has been so approved, no im-
provement or change that does not impair its accuracy,
efficiency or capacity, shall render necessary a re-examina-
tion or reapproval of the machine, or of its kind.”’

““Section 7. (e) It shall preclude each voter from
voting for any candidate, or upon any question, for
whom or upon which he is not entitled to vote, and from
voting for more persons for any office than he is en-
titled to vote for, and from voting for any candidate for
the same office or upon any question more than once, ex-
cept in districts and for offices where cumulative vot-
ing is authorized by law.”’ .

If the complaint above noted is due to defect in mechanical device
and not to defect acquired by use of the machine, it would appear
that either there has been a change in the machine since its approval,
or that the machine does not meet the requirements of the Aect of
April 18, 1929, P. L. 549, and, if sustained by proper evidence, that
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such change or defect in the mechanical device impairs its accuracy,
efficiency or capacity.

If there has been a change in the mechanical device after its ap-
proval, the Aect of Assembly specifically recognizes the necessity for
reexamination and reapproval of the machine, and in the absence of
statutory designation of the procedure by which such reexamination
may be accomplished, the Secretary of the Commonwealth may initiate
such reexamination upon complaint of an elector of the Commonwealth,
under oath filed with him, alleging such change, and accompanied by
the statutory fee or a bond, with surety approved by him as to suffici-
ency and amount (which amount should not exceed double the fee for
an initial examination) to secure the payment of the cost of such exami-
nation.

If upon such reexamination, the machine is found to have been
changed in device so as to impair its accuracy, efficiency or capacity,
the Secretary of the Commonwealth may refuse to approve the machine
as changed and may cancel the existing approval, notify the several
county commissioners of the substitution, so that the county commis-
sioners may take proper steps for the withdrawal of the machines and
protect the county against loss incurred through delivery of the sub-
stituted device,

If, on the other hand, no change in device in such approved machine
is claimed, the Legislature has unfortunately failed to provide any
method by which the Secretary of the Commonwealth can require a
reexamination and review the approval which he has given. This is a
serious defect in the Voting Machine Act, but it is a defect which can
be remedied only by legislative action. We are, therefore, obliged to

advise you that there is no procedure under which the Secretary of
the Commonwealth’s approval of the voting machine once given can
be revoked, as long as the identical machine which he has approved is
supplied by the manufacturer.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O’HARA
Deputy Attorney General
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OPINIONS TO THE GOVERNOR
Railroad policemen—Aect of Feb. 27, 1865—Qwulification—Dual capacity—Pri-
vate employe and pudblic officcr—Removal—COonstituiion, art. vi, scot, j—
Incompatible offices—Constable.

1. A railroad policeman appointed by the Governor under the Act of Feb.
27. 1865, P. L. 225, has a dual capacity, in that he is at the same time an em-
ploye of a private corporation and a pnblic police officer, with the authority
of a policemnan in a city of the first class; the liability of the railroad as his
principal is dependent upon whether the act complained of was performed by
him as its employe or in the discharge of his public duties as a police officer.

2. A _railroad policeman cannot ’egin to function as such until he has been
commissioned by the Governor and has taken the constitutional oath of office,
although he is employed and paid by the railroad.

3. A railroad policeman is a public officer within the meaning of article
vi, section 4, of the Constitution, and may be removed by the Governor at
pleasure.

4. The duties of a consfable and of a railroad policeman are so similar as
to make it difficult to determmine in which capacity particular acts are per-
formed, and it is highly improper for a constable, during his term of office, to
serve as a railroad policeman; under stieh circumstances, the Governor may
remove him from the latter office.

Department of Justice,
Harrisburg, Pa., March 25, 1930.

Honorable John 8. Fisher, Governor of Pennsylvania, Harrisburg,
Pennsylvania,

Sir: We have your letter requesting us to advise you whether you
should take any action by reason of the following circumstances.

A railroad policeman, commissioned by the Governor, also holds a
constable’s commission, and is at the same time acting as a constable
and as a railroad peliceman,

Your Secretary for Industrial Police feels that the two offices are
incompatible and has submitted the facts to you for such action as you
may see fit to take.

Railroad policemen are appointed under the provisions of the Act of
February 27, 1865, P. L. 225. This act provides that any railroad
corporation operating in Pennsylvania may apply to the Governor to
commission such persons as the corporation may designate to act as
railroad policemen; and that the Governor upon such application,
‘‘“may appoint such persons or so many of them as he may deem proper
to have and shall issue to such person or persons so appointed, a com-
mission to act as such policeman.”’

87
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Persons appointed railroad policemen must take and subseribe the
constitutional oath of office, which must be filed with the Secretary of
the Commonwealth and recorded in every county in which the police-
man is to act, have the power of policemen of the City of Philadelphia,
and are required to wear badges containing the words ‘‘Railroad Po-
lice,”” which must be in plain view, except when the policemen are
employed as detectives.

Compensation is paid by the companies for which the policemen are
appointed.

There is no provision in the act for the removal by the Governor of
policemen commissioned by him thereunder; and the only provision
relative to the termination of the comfMission is that contained in Sec-
tion 6, which provides that whenever any railroad shall no longer re-
quire the services of a policeman appointed under the act, it shall file
a notice to that effect in several offices where the commission of the
policeman has been recorded, this notice to be noted by the recorders
of deeds upon the margin of the record where the commission is re-
corded and, thereupon, the power of such policeman shall cease and
be determined.

The act authorizing the Governor to commission these policemen does
not empower him to remove them, nor.is there any other Act of As-
sembly which specifically authorizes the Governor to revoke commissions
issued by him under the Act of 1865. If, therefore, the Governor has
any power to remove a railroad policeman it is conferred upon/ him by
Article VI, Section 4, of the Constitution, which provides, among other
things, that ‘“ Appointed officers, other than judges of the courts of
record, and the Superintendent of Public Instruction, may be removed
at the pleasure of the power by which they shall have been appointed.”’
This section clearly applies only to public officers. If railroad police
are public officers appointed by the Governor they may be removed
under the constitutional provision quoted. If they are not public
officers the Governor does not have any power of removal, because the
power is not conferred upon him by any comstitutional or statutory
provision.

Railroad police have a dual capaeity. They are at the same time
employes of a private corporation and public police officers, having the
authority of municipal policemen.

Thus, when acting as employes of the railroad for which they are ap-
pointed, their actions may justify the recovery of damages against the
railroad, Tufshinsky vs. Pittsburgh, ete. Railroad Company, 61 Pa.
Superior Ct. 121 (1915) ; but in making an arrest in the discharge of
their public duties as police officers they are not regarded as employes
of the railroad in such a sense as to sustain a verdict against the rail-
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road for false arrest, Bunting vs. Pennsylvania Railroad, 284 Pa. 117
(1915), and Knaugle vs. Pennsylvanie Railroad Company, 83 Pa. Su-
" perior Ct. 528 (1924).

In the Bunting Case, Mr. Justice Frazier, speaking for the Supreme
Court, said at page 121:

‘% % * under the charge of forgery and embezzlement
made at the instance of one in no manner connected with
the defendant company, it must be presumed the officer,
in making the arrest and also in the subsequent conduct
in having plaintiff held to bail, was not acting for and on
behalf of defendant company but as a public police
officer. * * *7

Similar language was employed by the Superior Court in the
Knaugle Case.

It is true that railroad policemen are paid by the railroads, but it is
also true that they cannot begin to function as such until they have
been commissioned by the Governor and have taken the constitutional
oath of office, and that in the discharge of their duties they have the
same authority which is conferred by law upon police officers in cities
of the first class. Accordingly, while these officers are anomalous in
that they are charged with the performance both of public and of
private duties, nevertheless, we are clearly of the opinion that they
are public officers within the meaning of Article VI, Section 4, of the
Constitution and may be removed by the Governor at pleasure.

Should a railroad policeman be removed because he is also a con-
stable?

There is no constitutional or statutory provision specifically declar-
ing incompatible the offices of railroad policeman and constable. How-
ever, a constable is an elected public officer, whose duties are in a large
measure police duties. The work of a constable and of a railroad
policeman is work of a similar character; and when the same person is
acting in both capacities we cannot conceive that it would be possible
clearly to distinguish at all times between the duties he was performing
as constable and the duties he was performing as a railroad policeman.
There should be no ground for suspicion that, in the performance of
his duties, an elected public officer of any grade is subject to the direc-
tions of a private corporation, and it seems to us that it is highly im-
proper for a constable to serve during his term of office as such, also
as a railroad policeman. This, however, is not a conclusion required
by any constitutional or statutory provision or any adjudicated case,
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Whetler a constable should be permitted to function as a railroad
policeman is, in the last analysis, a question of policy whieh you alone
have jurisdietion to determine.

Very truly yours,

DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Notaries public—Term of OJﬁce—Comput((tion,—R0—(Lpp0intment.

1. 'fhe four year's term nf a notary public is to be computed to exclude the
date of his confirmation.
2. On re-appointment, the .notary’s new term will be computed from the

date of the expiratiou of the previous commission and will expire ut midnight
of the day of the fourth anniversary of the date of the commission.

Department of Justice,

Harrisburg, Pa., March 31, 1930.

Honorable Frank J. Gorman, Secretary to the Governor, Harrisburg,
Pennsylvania.

Sir: In your letter of February 14 you request the opinion of this
Department concerning the method to be employed in ascertaining the
date of commencement and the date of expiration of the term of a
notary publie appointed by the Governor under the provisions of the
Act of April 4, 1901, P. L. 70.

Section 1 of the Act of 1901 provides that notaries public appointed
by the Governor during the recess of the Senate shall each receive a
commission that shall expire at the end of the next session of the Sen-
ate. There seems to be no uncertainty as to the meaning of this section.
The term of a notary public appointed by the Governor during the re-
cess of the Senate expires at midnight of the day upon which the ses-
sion of the Senate has ended. The law knows no fraection of a day.

Section 2 provides that when notaries publie appointed by the Gov-
ernor during the session of the Senate, and those appointed under the
provisions of the first section of the Act of 1901, are duly confirmed by
the Senate, they shall each be entitled to receive a commission for the
term of four years, to be computed from the date of such confirmation.

The question arises as to when a commission issued to a notary be-
comes effective and when it expires,
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On June 20, 1883 the Governor approved an act ‘“To regulate the
computation of time under statutes, rules, orders and decrees of court;
and under charters and by-laws of corporations, public and private.”’
(P. L. 136) In accordance with the provisions of this act, the period
of time shall be computed so as to exclude the first and to include the
Jast day of the preseribed period.

You are therefore advised that the four-year term of a notary public
is to be computed to exclude the date of his confirmation. For example,
if a notary public’s appointment is confirmed by the Senate on Febru-
ary 28, 1931, his term will commence March 1, 1931 and expire at mid-
night February 28 1935.

Section 3 of the Act of 1901 provides that where notaries public are
re-appointed by the Governor and confirmed by the Senate before the
expiration of their commissions, they should each receive a commission
for a term of four years, to be computed from the date of the expira-
tion of their previous commission.

The same rule of construction must apply in relation to re-appoint-
ments under the provisions of the above section. The new term will
be computed from the date of the expiration of the previous commis-
sion and will expire at midnight of the day of the fourth anniversary
of the date of the commission. In other words, in the case of the notary
above instanced, the new term would commence March 1, 1935 and
would expire at midnight February 28, 1939.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.

Justice of the peace—nN cwly-created borough—PElection—Special or municipal
election—A ppointment by Governor.

1 A justice of the peace is not a borough officer.
2. A special election for the election of a justice of the peace is not author-
ized by the General Borough Act of May 4, 1927, P 1.. 519.

3, When a borough is incorporated, a justice of the peace canmnot be chosen
at the speeial election fhereafter held for the election of borough officers, he
must be appointed by the Governor to hold office until the next munjcipal
slection,
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Department of Justice,
Harrisburg, Pa., April 25, 1930.

Honorable John S. Fisher, Governor of Pennsylvania, Harrisburg,
Penngylvania.

Sir: The Court of Quarter Sessions of Cambria County entered a
decree on January 18, 1930, incorporating the Borough of Geistown, in
said county. A special election was held therein on February 25, 1930,
whereat one G. N. Good was elected justice of the peace, ‘‘to serve un-
til the next Municipal Election.”” (The quoted words are taken from
the certificate of election furnished by the Prothonotary).

Mr. Good has requested the issuance of a commission to him as justice
of the peace, for a term to expire, presumably, the first Monday of
January following the next municipal election; Constitution, Article
V, Section 11; Aect of March 2, 1911, P, L. 8. The next municipal elec-
tion will be held the Tuesday next following the first Monday of Novem-
ber, 1931 ; Constitution, Article VII1, Section 3; unless the Legislature,
perchance, should meantime fix another date, in the manner provided in
said article and section.

The contention has been advanced that upon the creation of the
Borough of Geistown a vacancy ipso facto existed in the office of
justice of the peace, and that the right of the Governor to appoint an
incumbent immediately attached to such vacancy. This contention
finds support in Commonwealth ex rel. Snyder vs. Machamer, 5 D. R.
560.

Mr. Good contends that his election at the special borough election
entitles iim to a commission, and that the right of the Governor to ap-
point extended no further than to an appointment to expire on the
date of the special borough election.

The authority for a special borough election is found in The General
Borough Act, approved May 4, 1927, P. L. 519. Section 805 provides
that when the court orders a special election for the election of borough
officers in a newly created borough, the officers so elected shall hold
office until the first Monday of January next succeeding the municipal
election. Section 807 lists the officers to be elected, but excludes from
sald list the office of justice of the peace, which is entirely in harmony
with the provisions of Seetion 102, which distinetly provides:

““This act does not inelude any provisions, and shall
not be construed to repeal any acts, relating to:

* ok K F % % %
““(1) Justice of the peace.”

It therefore goes without saying that a special election for the
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election of justice of the peace, is not authorized under the provisions
of The General Borough Aect of 1927.

Nor is it contended that a justice of the peace is a borough officer:
Commonwealth ex rel. Attorney General vs. Callen, 101 Pa, 375; Com-
monwealth ex rel. Graham vs. Cameron, 259 Pa. 209,

The Aect of April 83,1851, P. L. 320, Section 26, authorizes the electors
in any newly incorporated borough, ‘‘at the first borough election to
elect six school directors under the provisions of the law regulating
common schools, and two justices of the peace to serve for a term of
five years, and thereafter to elect justices of the peace and school di-
rectors as directed by law.”’

But Article V, Section 11 of the Constitution, both as originally
adopted and as amended in 1909, seriously affected the Act of 1851.
As amended, said article and section provide for the election of justices
of the peace at the municipal election, for a term of six years. There
is no provision, either in the Constitution, or in any Aect of Assembly
enacted after its adoption, that provides for a special election of a
justice of the peace. It seems clear, therefore, that Section 26 of the
Act of 1851, as applicable to the question here under consideration, is
inconsistent with the provisions of the Constitution, that justices of
tlie peace may be elected only at the munieipal eiection.

It has been the unbroken practice of your predecessors to refuse to
issue commissions to persons claiming to have been elecied to the office
of justice of the peace ai special elections. This practice should not be
changed, in our opinion: first, because there has been no argument ad-
vanced that convinces us that the practice is legally unsound; and
second, because it is always wise, in cases of doubt, to refrain from
issuing a commission until the party claiming the same has tested out
his right thereto by appropriate action.

Attorney General McCormick advised the Secretary of the Common-
wealth, in an opinion rendered June 3, 1896, (5 D. R. 437) that it
was the duty of the Governor to appoint an alderman in a newly
created ward in the city of Harrisburg. Another person was later
elected to the office at a special ward election, and obtained a rule to
show cause why a quo warranto should not issue against the Governor’s
appointee. The Attorney General’s ruling was vindicated by the Court
of Common Pleas of Dauphin County, (Commonwealth ex rel. Snyder
vs. Machamer, 5 D. R. 560). The situation here presented is very simi-
lar, and we therefore advise that in our opinion there exists a vacancy
in the office of justice of the peace in Geistown Borough, and that the
same may lawfully be filled only by appointment by the Governor,
until the person elected at the next municipal election is entitled to
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enter upon his term of six years. Article IV, Section 8, of the Consti-
tution, as amended November, 1909.

Very traly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General,

Flections—Reprcsentatives in Congress—Vacancy—~Special clection—Issue of
wril by Governor—U. S. Constitution. art, i, seetions 2 and j—Time for,
election—Act of July 2, 1839. ,

1. Where a vacancy has occurred in the representation in Congress from
this state since the last session of that body, it is the duty of the Governor,
pursuant to article i, sections 2 and 4, of the Constitution of (he United States.
to issue a writ of election to fill snch vacancy.

2. If the vacancy happens during a sessiou of Congress or if Congress is
vequired to meet prior to the next general election in this state. the Governor
must fix a time for such election as early as may be convenient, as required
by the Act of July 2, 1839, P. 1. 519: otherwise, he should direct the election
to be held al the same time as the general election, giving reasonable time for
the promulgation of the notice thereof.

Department of Justice,
Harrisburg, Pa., September 11, 1930.

Honorable John 8. Fisher, Governor of Pennsylvania, Harrisburg,
Pennsylvania.

Sir: We have your request under date of September 8, for an in-
terpretation of, and procedure under, Article I, Section 2, of the United
States Constitution, where a vacancy has oceurred in the representa-
tion in Congress from this State since the last session of Congress.
The next session will convene the first Monday of December, 1930.
You desire to be advised whether or not the issuance of a writ of elec-
tion prior to the convening of the short term of Congress is mandatory.

Article I, Section 2, paragraph 4, of the Constitution of the United
States, provides:

““When vacancies happen in the Representation from
any State, the Executive Authority thereof shall issue
Writs of Election to fill such Vacancies.”’

Article I, Section 4, paragraph 1, provides:

“*The Times, Places and Manner of holding Elections
for Senators and Representatives, shall be prescribed in
each State by the Legislature thereof; but the Congress
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may at any time by Law make or alter such Regulations,
exeept as to the Places of choosing Senators.’’

95

The Act of July 2, 1839, P. L. 519, Sections 89 to 42 inelusive, pro-
vide for the issuance and requisites of the writ of election, time of elec-
tion, and when writ shall be delivered to the sheriff.

‘“Every writ which shall be issued by the governor of
this commonwealth, in pursuance of the constitution of
the United States, to supply a vacaney in the representa-
tion of the people of this commonwealth in the house of
representatives of the United States, shall be directed to
the sheriff of the county, or countiés, composing the con-
gressional district, and shall particularly express the day
on which the election shall be held to supply such vacan-
cy. (1839, July 2, P. L. 519, Section 39),

‘“If such vacancy shall happen during the session of
congress, or if congress shall be required to meet at some
time previous to the next general election, the governor
shall appoint a time as early as may be convenient for
holding such election, otherwise he shall direct the elee-
tion to be held at the time appointed for holding the
general eleetions. (1839, July 2, P. L. 519, Section 40).

‘““Every writ for holding a special election, as afore-
said shall be delivered to the sheriff, to whom the same
may be directed, at least fifteen days before the day ap-
pointed for such election, who shall forthwith give due
and public notice thereof throughout the county, at least
ten days before such election, and shall send a copy there-
of to at least one of the inspectors of each election dist-
riet therein. (1839, July 2, P. L. 519, Section 41).”’

Article VIII, Section 2, of the Constitution of Pennsylvania, pro-

vides:

““The general election shall be held biennially on the
Tuesday next following the first Monday of November in
each even-numbered year, but the General Assembly may
by law fix a different day, two-thirds of all the members
of each House consenting thereto: Provided, That such
election shall always be held in an even-numbered year.”’

‘Where the legislature of a state has failed to ‘‘preseribe the times,

places and manner’’ of holding elections, as required by the Consti-

tution of the United States, the Governor may, in case of a vacancy,

in his writ of election, give notice of the time and place of election,

but a reasonable time ought to be allowed for the promulgation of the

notice

Hoge’s Election Case, (1804), H. R. Contested Election Cases, 52,
I Watson on the Constitution, 200.

8-7752—4
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Since the decision in the Hoge Election, the Legislature of Pennsyl-
vania, pursuant to the provisions of Article I, Section 4, of the Con-
stitution of the United States, enacted Sections 39 to 42 of the Aect of
July 2, P. L, 519, supra.

In our opinion, and you are so advised, the writ which shall be is-
sued by the Governor of this Commonwealth to fill a vacanecy now
existing in the representation in Congress from this State should di-
rect the election to be held at the time for holding the next general
election, to wit: Tuesday, next following the first Monday of next
November, and should be delivered to the sheriff, to whom the same
may be directed, in sufficient time to permit the sheriff to give the
notice required by law, and that those provisions are mandatory.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O’HARA,
Deputy Attorney General.

United States Depariment of Commerce, Population Bulletin as per fifteenth
census of the United States.

Form of certificate to be issuced by the Governor, Act of 1919, P. L. 887,

Department of Justice,
Harrisburg, Pa., December 24, 1930.

Honorable John 8. Fisher, Governor of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your request to be advised on three questions as fol-
lows:

1. Can you regard as official a printed but uncertified ** population
bulletin’’ issued by the Department of Commerce and purporting to
contain the number and distribution of the inhabitants of Pennsyl-
vania, as per the fifteenth census of the United States?

2. Is t}'ne form of certificate attached to your inquiry appropriate
for' elev.atlng to a higher classification a county whose population
entitles it to reclassification under the Act of J uly 10, 1919, P. L. 887?

3. Do you have authority, by certificate, to reduce in classification
a county.whose population, as shown by the last census, is less than
that required to include it in the class to which it now belongs?
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In answer to your first question, we beg to advise that, in our opin-
ion, you should have before you a certified ecopy of the bulletin of the
Department of Commerce showing the number and distribution of in-
habitants of this Commonwealth, as a basis for taking any action under
the Act of July 10, 1919, P. L. 887.

In response to your second question:

The form which you submitted is as follows:

‘1, John S. Fisher, Governor of the Commonwealth of
Pennsylvania, Do Hereby Certify, as directed by the Aect
providing for the  classification of Counties, approved
July 10, 1919, P. L. 887, that according to the ‘‘Fifteenth
Census‘of the United States: 1930°’ as published in a
‘“‘Population Bulletin’’ entitled ‘‘Pennsylvania, Number
and Distribution of Inhabitants,”’ officially issued on
December 13, 1930 by the Bureau of the Census of the
United States Department of Commerce, the County of
MecKean now has a population of fifty-five thousand one
hundred and sixty-seven (55,167), and that said eounty
is, therefore, a County of the Sixth Class with all of the
rights, powers and duties of eounties of that class, as pro-
vided by law.”

We are of the opinion that this form of certificate is proper and in
accordance with the Aect of 1919. You have, doubtless, noted that
under the act the great seal of the Commonwealth must be impressed
on the certificate.

With respeet to your third question:

Section 2 of the Act of 1919 provides that ‘‘The classification of
counties shall be ascertained and fixed according to their population
by reference from time to time to the last preceding decennial United
States census.”” It then provides specifically that you shall issue your
certificate evidencing that a county has been advanced in classification
because of an increase in population, but it is silent regarding the pro-
cedure for establishing, officially, the reclassification of a eounty down-
wards.

In our opinion the Act of 1919 automatically reduces a ecounty from
a, higher to a lower class if the latest decennial United States census
establishes the fact that the population of the county is less than that
which would entitle it to remain in the class to which it belonged
when the census was taken; and while the act does not render it the
mandatory duty of the Governor to certify this fact as he is required
to certify an advance in classification, nevertheless, in our opinion, he
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may at his option issue a certificate indicating a reduction in classi-
fication. If he does so, the certificate should be similar in form to that
which the act specifically requires in the case of an advance in classi-
fication, and should be similarly recorded.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Attorney General.
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Taxation-—Inheritance lax— Refunding—Appreisement—Appeal—Fiscal Code

of April 9, 1929,

1. The legislature, in section 503 of the Fiscal Code of April 9, 1929, P. T..
343, providing for a refund of taxes paid to the Commonwenlth as the result
of an error of law or of fact, or of botk law and fact, did not intend to
avthorize the Board of Finance and Revenue to allow a refund of an alleged
overpayvment of tax due to an error of judgment on the part of the appraiser
in arviving at the value of the property of a decedent at the date of his denth.

2. If such an error has been made, an appeal should be taken within thirty
days to the Orphans’ Court, as provided in section 13 of the Act of June 20,
1919, P. L. 521.

Department of Justice,
Harrisburg, Pa., October 9, 1929.

Mr. Walter J. Kress, Secretary, Board of Finanee and Revenue, Har-
risburg, Pennsylvania.

Sir: With a recent letter to this Department yon snbmitted the
petition of the Fayette Title and Trust Company, administrator of
the Hstate of Henry T. Cochran deceased, late of Fayette County,
which had been filed with the board, praying for a refund to the
petitioner of transfer inheritance taxes to the amount of $11,121.80
which it is claimed were paid to the Commonwealth as a result of an
error of both law and fact.

According to the petition the decedent died December 28, 1926, a
resident of Fayette County and an appraisement for trausfer inherit-
ance tax due the Commonwealth was made, showing the real and per-
sonal property of the decedent, at the time of his death to be of a total
value of $1,738,443.11. There appear to have been deductible debts
to the amount of $131,535.86 making the net value of the estate
$1,606,907.26, which at two per cent made a tax of $32,138.15 due the
State. The estate paid inheritance tax to the Commonwealth in the
amount of $31,298.45. It is contended by the petitioner that included
in the appraisement for transfer inheritance tax is an item of 3,431
shares of the capital stock of the Cochran Coal and Coke Company,
valued by the appraiser at $325.00 per share or a total of $1,115,075.00,
which was grossly in excess of its fair value, no appeal as taken from
said appraisement as provided in the Inheritance Tax Aect of June 20,
1919, P. L. 521.

In an opinion of the Orphan’s Court of Fayette County in this
estate, filed May 8, 1929, a copy of which was attached to the petition

101
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the Court found: ‘‘That a fair valuation for the 3,431 shares of the
stock in question (that is of the said Cochran Coal and Coke Company)
would be $150.00 per share as of the time of the death of the decedent.’’
It is therefore contended by the Petitioner that there was an over-
valuation on said stock by the appraiser of $600,425.00 representing
$12,008.50 in tax which would make the tax due the Commonwealth
$20,176.65. Accordingly, it is claimed there has been an over-payment
of $11,121.80 in tax, as a result of an error of both law and fact on the
part of the administrator, the petitioner. Your Board is asked to re-
fund to petitioner, said amount of tax. You inquire whether this case
comes within the provisions of Section 503 of The Fiscal Code (Act
of April 9, 1929, P. L. 343).

The part of said Section 503 immediately applicable to the ques-
tion presented reads as follows:

‘“‘Section 503. Refunds of State Taxes, License Fees,
Et Cetera, The Board of Finance and Revenue shall have
the power, and its duty shall be, to hear and determine
any petition for the refund of taxes, license fees, penal-
ties, fines, bonus, or other moneys alleged to have been
paid to the Commonwealth as the result of an error of
law or of faet, or of both law and fact, and, upon the
allowance of any such petition to refund such taxes, .
license fees, penalties, fines, bonus, or other moneys, out
of any appropriation or appropriations made for the pur-
pose, or to credit the account of the person, association,
corporation, body politie, or public officer entitled to the
refund.”’

Prior to the enactment of The Fiseal Code the provision for the re-
fund of transfer inheritance taxes erroneously paid into the State
Treasury, was contained in Section 40 of the Act of June 20, 1919,
P. L. 521, which provided in part as follows: -

‘‘Section 40. In all cases where any amount of such
tax is paid erroneously, the State Treasurer, on satisfac-
tory proof rendered to him by the register of wills or
Auditor General of such erroneous payment, may re-
fund and pay over to the person paying such tax the
amount erroneously paid. All such applications for the
repayment of such tax erroneously paid in the treasury

shall be made within two years from the date of pay-
ment, ¥ * %7 )

It is to be noted that in said Aet of 1919 the expression used with
respect to the erroneous payment is : “‘where any amount of such
tax is paid erroneously,’’ whereas in The Fiscal Code, the expression
used is: ‘‘ taxes * * * alleged to have been paid to the Commonwealth as
the result of an error of law or of faet, or of both law and fact.”’ By
the use of the latter expression, the legislature attempted to enlarge
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the scope comprehended by the words used in the Act of 1919 so as to
include errors of law as well as errors of fact. It has been determined
by various opinions of this Department, that the expression ‘‘paid
erroneously’’ as found in said Act of 1919 did not include errors of
law. Although the expression ‘‘erroneously paid’’ in said Aet of 1919
comprehended certain errors of fact, it has never been held by this
Department that it included errors of judgment on the part of the ap-
praiser in arriving at the value of the decedent’s property.

In an opinion by the Attorney General to the State Treasurer dated
Mareh 11, 1892, (Opinions of Attorney General, 1891-92 page 76)
construing the word ‘‘erroneously’’ in the Aet of June 12, 1878, P. L.
206, which act authorizes the State Treasurer to refund collateral in-
heritance tax which had been paid ‘‘erroneously to the register of wills
of the proper county for the use of the Commonwealth * * * on satis-
factory proof rendered to him by said register of wills of such erro-
neous payment’’ Attorney General Hensel said as follows:

““The legislature having provided in the act of 1887,
for an appeal from the register’s appraisment of the value
of real estate for collateral inheritance tax, it cannot be
assumed that it was ever contemplated the State Treas-
urer should be constituted an appellate jurisdiction on
this subject, or that he should be empowered to revise an
error of judgment on the part of the appraiser, nor that
interested parties should be permitted to take the chances
of property being appraised too low and secure a rebate
from the commonwealth if it happens to have been ap-
praised higher than its market price.”’

It was expressly held in this opinion that the word ‘‘erroneously’’ as
used in the Act of 1878 did not authorize the State Treasurer to revise
an error of judgment on the part of the appraiser as to the value of
the real estate in guestion upon which appraised value tax had been
paid and that no appeal having been taken from the appraisement it
became conclusive. The legislature has not indicated in Section 503 of
The Fiscal Code, any intention to change the law in this respect.

Section 13 of the Act of June 20, 1919, P. L. 521, provides that any
person not satisfied with the appraisment of the property of a resident
decedent any appeal, within thirty days, to the Orphan’s Court. Tt is
expressly provided that ‘‘upon such appeal, the Court may determine
all questions of valuation, ete.”” This provision has not been changed
or modified in any respeet by The Fiscal Code. Any question as to
the over-valuation of the capital stock of the Cochran Coal and Coke
Company in the appraisement in this case which was made on March
28, 1927, about three months after the death of the decedent, should
have been raised by the parties in interest in an appeal to the Orphans’
Court. However, even though an appeal had been taken in this case
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it is not clear to us how the fact, referred to in the opinion of the
Orphans’ Court in discussing the value of the coal lands in question,
that an explosion had occurred in these mines in January following
the death of the decedent, necessitating the flooding of the mines, the
interruption of operation and the occasioning of much loss thereby, or
any other factor occurring since the death of the decedent, which
tended to lessen the value of the coal land in question, could effect the
value of the coal stock for transfer inheritance tax purposes, said value
being as of the date of the death of the decedent.

You are therefore advised, that the legislature in Section 503 of The
Fiscal Code, in providing, inter alia, for a refund of taxes paid to the
Commonwealth as the result of an error of law or of fact, or of both
law and fact, did not intend to authorize your Board to allow a refund
of an alleged over-payment of tax due to an error of judgment on
the part of the appraiser in arriving at the value of the property of a
decedent at the date of his death.

Accordingly, the application for refund in this case should be re-
fused. An appeal should have been taken in this case from the ap-
praisement for transfer inheritance tax, within thirty days, to the
Orphans’ Court, as provided in Section 13 of the Act of June 20, 1919,
P. L. 521.

Very truly yours,
DEPARTMENT OF JUSTICE

PHILIP S. MOYER,
Deputy Attorney General.

Tuxation—Tax settlenmicnt—Proccdure— The Fiscal Code of April 9, 1929.

1. The Fiscal Code of April 9. 1929, P. L. 343, became effective in part on
June 1, 1929, and in part on July 1, 1929, Article V became effective on the
former date and the remainder of the act on the latter.

2. As far as concerns jurisdiction to resertle luxes and to hear and de-

termine appeals from settlement, The Fiscal Code has not effected any changes,
except that the jurisdiction of the Auditor General and State Treasurer to
settle and resettle taxes has been trvansferred to the Department of Revenue
suhject to approval by the Department of the Auditor General.

3. The procedure to be followed in seeking a resettlement or taking an ap-
peal Las been modified radically.

1. The Board of Finance and Revenue had conferred upon it by the Acts of
April 8, 1869, I. 1.. 19, June 9, 1911, . L. 758, and June 7, 1923, P. I.. 498, the
power to vesettle, bt the power can be exercised only alter petition for settle-
ment or for review has been filed as provided in sections 1102 and 1103 of The
I"iscal Code.
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5. The Department of Revenue as the successor of the Auditor General con-
linues to have the power to resettle taxes, but only if («¢) a petition for re-
seltlement has been filed witli it within ninety days, as provided in section
1102 of The Fiscal Code. or (D) if the Board of Finunce and Rcevenue, acting
nnder section 1105, hag authorized a resettlement,

6. The Court of Comunon Pleas of Dauphin County continues to have juris-
diction to hear and determine appeals frown tax settlements, but an appeal can
be taken only after the appellant has filed a petition for resettlement under sec-
tion 1102 and a petition for review under section 1103, and Le must file his
appeal through the Department of Justice instead of through the office of the
Auditor General.

7. Appeals to the Court of Common Pleas taken prior to July 1, 1929, arc
not affected by the passage of The Fiscal Code. Tlhe court has the same juris-
diction which it formerly enjoyed. and, in any event, section 5 clearly evi-
dences the Legislature's intention not to interfere with any such pending
proceedings.

8. Petitions for resettlement filed with the Auditor General prior to July 1,
1929, may be concluded by thie Department of Revenue, with the approval of
the Department of the Auditor Gederal, under section 5 of The FFiseal Code,
a8 the funetion of acting upon such petitiong has been transferred to the De-
partment of Revenue, ucting, however, with the approval of {he Department
of the Auditor General (seétion 1102). However, when a decision has been
rendered upon any such petition, the taxpayer, if dissatisfied, must file petition
for review under section 1103. He cannot appeal to the court without this
intermediate proceeding.

9 'The petition for resettlement filed with the Board of Finance and Revenue
prior {o June 1. 1929, may be disposed of as formerly, but when the board has
acted, there is no appeal from its decision under section 1104, Such petitions
were not petitions for review, and prior to the passage of The Fiscal Code the
law did not provide an appeal from the action of the board on a 1)etiti0p for
resettlement.

10, The right to file petitions for resettlement with the Board of Finance
and Revenue expired on June 1. 1929, after which date all such petitions were
required to be filed with the department which made the settlement.

A1, The Department of Revenue, acting as the successor to the Auditor
General, does not have any jurisdiction to entertain a petition for resettle-
ment filed after July 1, 1929, unless such petition was filed within ninety days
after the date of settlement, as required by section 1102 of The Fiscal Code;
but it mmay. acting as successor to the former settling officers, petition the Board
of Finance and Revenue, under section 1105, for permission to make a settle-
ment or prior resettlement. N

12. With respect to cettleménts made by the Auditor General and State
Treasurer within ninety days of July 1, 1929, the procedure available to the
taxpayer was as follows: )

(a) TYle could appeal unde; the Act of March 30, 1811, P. L. 145, within
gixty days of the date of wettlement, if the appeal was taken prior to July 1,
1929. If he appealed, the Court of Common Pleas of Dauphin County has the
right to determine the case as prior to thevpas'sage of The Fiscal Code. If h¢
appealed, no other proceedings are permissible, as section 16 of the Act of 1811
was not. and section 1105 of The Fiscal Code is not, applicable if an appeal

has been taken,
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(b) Not having appealed, he could pvior to July 1, 1929, file a petition for re-
settlement with the Auditor General. In this case, if the Auditor General acted
upon the petition prior to July 1, 1929, the taxpayer could appeal within sixty
days of the date of resettlemént (Com. ». Wyoming Valley Ice Co., 165 Fed.
Repr. 789; Tax Settlement Rules, 43 Pa. C. C. Reps. 489), but unless the appeal
was taken prior to July 1, 1929, it could be taken only after action of the Bourd
of Finance and Revenue upon a petition for revietw filed under section 1103 of
The Fiscal Code;

(¢) He could after July 1, 1929, and within ninety days after tlie date of
scttlement, file a petition for resettlement withh the Department of Revenue as
successor to the settling departments, and thereafter the procedure would be
by petition for review and appeal; or

(d) Having neither appealed nor filed a petition for resettlement within the
period mentioned in (a), (b) and (¢), he could, prior to June 1, 1929, file a
petition for resettlement with the Board of Finance and Revenue, or he could,
after July 1, 1929, file a petition for refund, under section 505 of The Fiscal
Code, after paying the tax, or, without paying the tax, he can seek to have the
Department of Revenue, us suceessor to the settling departments, apply to the
Board of Finance and Revenue within one year after the date of settlement
for permission to make a rexettlement under section 1105 of The Fiscal Code.

13. With respect to settlements made Dby the Aunditor General and State
Treasurer more than ninety days priov to July 1, 1929, the procedure available
to the taxpayer was as follows:

(a¢) He could appeal within sixty days after the date of settlement.

(0) Not having appealed, he could file a petition for resettlement with the
Aunditor General prior to July 1, 1929, but within one year cf the date of settle-
ment. If the Auditor General resettled the tax prior to July 1, 1929, an appeal
could be taken from the resettlement, providing it way taken prior to July 1,
1929.

(¢) He could, prior to June 1, 1929, file a petition for resettlement with the
Board of Finance and Revenue.

(d) Having pursued none of these courses, he could. after July 1, 1929, file
a petition for a refund or seek to have the Department of Revenue obtain from
the Board of Finance zm(} Revenm» permission to resettle the account as out-
lined in the case of settlements made within ninety days of July 1, 1929.

Department of Justice,
Harrisburg, Pa., January 27, 1930.

‘

Honorable Edward Martin, Chairman, Board of Finance and Revenue,
Harrisburg, Pennsylvania.

Sir: We have your request to be advised regarding the procedure
subsequent to the settlement of taxes, in cases in which the settlements
were made prior to July 1, 1929.

Your inquiry arises out of the following, fact situation :

The Fiscal Coda (Act of April 9, 1929, P. L. 343) became effective
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in part on June 1, 1929 and in part on July 1, 1929. Article V be-
came effective on the former date and the remainder of the Act on the
latter.

Prior to the passage of The Fiscal Code the procedure subsequent to
the settlement of taxes was governed by certain sections of the Act of
March 30, 1811, P. L. 145, and of The Administrative Code of 1923.

Section 11 of the Act of March 30, 1811 provided for the taking of
appeals from settlements made by the Auditor General and State
Treasurer, the appeal to be taken to the Court of Common Pleas of
Dauphin County, but filed with the Auditor General and transmitted
by him to the clerk of the Court to be entered of record. With the
appeal the Act required that a specification of objections to the settle-
ment be filed and that security be entered before one of the judges of
the Court of Common Pleas ‘‘within ten days next after such appeal.”’

Section 16 of the same Act provided that ‘‘the Auditor General and
State Treasurer at the request of each other or of the party shall re-
vise any settlements made by them except such as have been appealed
from, or which by any other proceedings have.been taken out of their
offices, if such request be made within twelve months of the date of
settlement, but after that time no settlement on which a final discharge
has been granted shall be opened, but the same shall be quieted and
finally elosed.’’

The Act of June 9, 1911, P. L. 738 amending the Act of April 8,
1869, P. L. 19, authorized the Auditor General, the State Treasurer
and the Attorney General ‘‘to revise any settlement made with any
person or body politic by the Auditor General, when it may appear
from the acecounts in his office, or from other information in his posses-
sion, that the same has been erroneously or illegally made.’”” The three
officers named were authorized to resettle the account ‘‘according to
law and to credit or charge, as the case may be, the amount resulting
from such resettlement upon the eurrent acecounts of such person or
body politie.”’

Section 1102 of The Administrative Code of 1923 (Act of June 7,
1923, P. L. 498) transferred to the Board of Finance and Revenue,
ereated by it, the powers which the Act off 1911 authorized the Audi-
tor General, the State Treasurer and the Attorney (feneral to exercise
and reenacted them without substantial change.

The Fiscal Code repealed, as of Jlily 1, 1929, Sections 11 and 16 of
the Act of March 30, 1811, P. L. 145. The Administrative Code of 1929
(Act of April 9, 1929, P. L. 177) repealed, as of June 1, 1929, Section
1102 of The Administrative Code of 1923,

In lieu of the repealed provisions, The Fisecal Code provided in Seec-
tion 1102 that within ninety days after the date of any settlement,
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““date of settlement’’ being defined in Section 1 (a), a petition for re-
settlement may be filed with the Department which made it; in Section
1103, that within thirty days after notice by such Department of the
action taken in disposing of a petition for resettlement the party ag-
grieved may file a.petition for review with the board of Finance and
Revenue; in Section 1104, that within sixty days after the decision ot
the Board of Finance and Revenue upon a petition for review an ap-
peal may be taken to the Court of Common Pleas of Dauphin County
the appeal to be lodged with the Department of Justice which must
transmit it to the clerk of the Court of Common Pleas of Dauphin
County ; in Section 1105, that within one year after the date of seftle-
ment or date of resettlement of any aeccount, except such as have been
appealed from, the Department which made the settlement may by
petition request the Board of Finance and Revenue to authorize a re-
settlement thereof ‘‘upon the ground that it appears from the dccounts
or other information in the Department’s possession, that the settle-
ment or resettlement was erroneously or illegally made;’’ in Section
502, that ‘‘upon the presentation to it of a petition for review, as here-
inafter provided’’ the Board of Finance and Revenue shall have power
““to revise any settlement made with any person, association, corpdra-
tion, body politic or public officer by the Department’ of Revenue or by
the Department of the Auditor General and the Treasury Depart-
ment;’’ and in Section 503, that within certain time limits the Board of
Finance and Revenue shall have power to hear petitions for the refund
‘of taxes and other moneys paid to the Commonwealth ‘‘as the result of
an error of law or of fact or of both law and faet,”” and if the petition
be allowed ‘‘to refund such taxes * * * or other moneys out of any ap-
propriation or appropriations made for the purpose, or to credit the
account of the person, association, corporation, body politic or public
officer entitled to the refund.’’

Section 3 of The Fiscal Code provides that all rights, powers and
duties transferred by the Code in whole or in part to a department,
board, commission or officer not previously charged with the perform-
ance of sueh functions ‘‘shall be vested in, exercised by and imposed
upon the department, board, commission or officer to which or to whom
the same are transferred by this Act and not otherwise.”’ It also pro-
vides that every such act shall have the same legal effect as if done by
the agency formerly required to perform it, and that ‘‘every person,
association, or corporation shall be subject to the same obligations and
duties, but no others and shall have the same rights’’ as if the rights
or powers of the new administrative ageney had been exercised by the
predecessor agency.

Section 5 saves ‘‘all petitions, hearings and other proceedings pend-
ing before any department, board, commission or officer, and all prose-
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cutions and other legal proceedings of every kind and deseription’’ be-
gun by a department, board, commission, or officer and not completed
upon the effective date of The Fiseal Code, such proceedings to ‘‘con-
tinue and remain in full force and effect notwithstanding the passage of
this Aet.”’ It also specifically provides that the Department of Reve-
nue shall settle and collect taxes upon reports filed with the Depart-
ment of the Auditor General prior to the effective date of the Code with
the same force and effect as if such settlements and collections had
been made by the Auditor General and State Treasurer under existing
laws, ‘“‘but, upon the settlement of any such tax, the procedure for re-
settlement review, appeal, and collection shall be that provided by this
act.”’

Section 201 provides that, ‘‘ Except as otherwise in this Act provided,
the Department of Revenue shall exercise the powers and perform the
duties heretofore exercised: and performed by the Auditor General, the
State Treasurer, the Insurance Commissioner and all other depart-
ments, boards and commissions * * * in the settlement of taxes, and the
collection of taxes, license fees and other moneys due the Common-
wealth.’’

Seetion 501 provides that, ‘‘Subject to any inconsistent provisions in
this act contained,”’ the Board of Finance and Revenue ¢‘shall econtinue
as the successor to the Board created by the Act approved the eighth
day of April, one thousand eight hundred and sixty-nine * * * its
amendments and supplements.’’

Under Section 1802 the provisions of The Fiscal Code ‘‘as far as they
are the same as existing laws shall be construed as a continuation of
such laws and not as new enactments.”’

From this detailed recital of the statutory law relevant to a con-
sideration of your inquiry, it is apparent that as far as eoncerns juris-
diction to resettle taxes and to hear and determine appeals from settle-
ments The Fiscal Code has not effected any changes, except that the
jurisdiction of the Auditor General and State Treasurer to settle and
resettle taxes has been transferred to the Department of Revenue sub-
ject to approval by the Department of the Auditor General; but the
procedure to be followed in seeking a resettlement or taking an appeal
has been modified radically.

Your Board continues to have the power to resettle taxes, conferred
upon it by the Acts of 1869, 1911 and 1923, but the power can be exer-
cised only after petitions for resettlement or for review have been filed
as provided in Sections 1102 and 1103 of The Fiscal Code.

The Department of Revenue as the successor of the Auditor General
continues to have the power to resettle taxes, but only if either- (a) a
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petition for resettlement has been filed with it within 90 days, as pro-
vided in Section 1102 of The Fiseal Code or (b) if your Board, acting
under Seection 1105, has authorized a resettlement.

The Court of Common Pleas of Dauphin County continues to have
jurisdiction to hear and determine appeals from tax settlements, but an
appeal can be taken only after the appellant has filed a petition for re-
settlement under Section 1102 and a petition for review under Section
1103 ; and lLe must file his appeal through the Department of Justice
instead of through the office of the Auditor General.

To what extent are these procedural changes applicable in the case
of tax settlements made prior to July 1, 1929, when The Fiscal Code be-
came effective, and Sections 11 and 16 of the Act of March 30, 1811,
were repealed ; and what was the effect of the repeal on June 1, 1929 of"
Section 1102 of The Administrative Code of 1923 ?

In considering these questions there are several well-settled princii)les
of statutory construection which must be kept in mind.

“‘Legislation which affects rights will not be construed to be retroac-
tive unless it is declared so in the act. But where it concerns merely
the mode of procedure, it is applied, as of course, to litigation existing
at the time of its passage.”” Kuga v. Lehigh Valley Coal Co., 268 Pa.
163, 166, citing Kille v. Beading Iron Works, 134 Pa. 225, 227 ; Lane v.
Whate, 140 Pa. 99, 101; Laukhauff’s Estate, 39 Pa. Superior Ct. 117,
119; Long’s App., 87 Pa. 114.

““When a proceeding founded upon on¢ act of assembly is commenced
and, while pending, another act is passed taking away the jurisdiction,
the proceeding falls; but where the remedy only is changed, it con-
tinues under forms directed by the new act where it applies.’”’ Brad-
Jord County v. Beardsley, 60 Pa. Superior Ct. 478, 483, citing Hickory
Tree Road, 43 Pa. 139; Com. v. Robb, 14 Pa. Superior Ct. 597; Com v
Mortgage Trust Co., 227 Pa. 163.

In the case last cited Mr. Justice Elkin said, at page 183

‘“We think the sound rule is, especially as to acts which
provide for the assessment and collection of annual taxes,
that a statute repealing former laws on the same subject
does not abolish all rights and remedies under the re-
pealed acts, if the legislative intent not to abolish them ap-
pears.’’

In Hickory Tree Road, 43 Pa. 139, at 143, Chief Justice Lowrie said :

‘“And the distinction adopted by us, that proceedings
fall on the repeal of the jurtsdiction, and continue on the
repeal or change of the remedy appears often on our books
as one of undoubted validity.”’

““The repeal of a statute will not operate to impair rights vested
under it.”” Keystone 8. B. & L. A. v. Butterfield, 74 Pa. Superior Ct.
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582, at 585. See also Tiegel v. Love. 61 Pa. Superior Ct. 149, 157;
Philadelphia v. Mason, 37 Pa. Superior £t. 478, 487; Scranton 1.
Stokes, 28 Pa. Superior Ct. 434.

Before applying these principles we desire to point out that:

(a) As to the procedure to be followed in settling taxes upon re-
ports filed with the Auditor General but not settled prior to July 1,
1929, Section 5 of The Fiscal Code leaves no room for doubt. These
settlements are to be made by the Department of Revenue, but ‘‘the
procedure for resettlement, review, appeal, and eollection, shall be that
provided by this aet;’’

(b). As to all matters arising in connection with any tax settlement
not concluded by payment, regardless of the date of the settlement, the
Department of Revenue has displaced and been substituted for the
former taxing officers, and has the right to take any steps and perform
any acts which the former officers would have had the right to take if
The Fiscal Code had merely modified procedure without transferring
functions. (See Sections 3, 5 and 201 of The Fiscal Code.) Accord-
ingly, in our opinion, when the Legislature, in Section 1102 provided
that ‘‘within ninety (90) days * * * the party with whom * * * the
settlement was made, may file, with the department which made i, a
petition for resettlement’’, and, in Section 1105 that ‘‘the department
which made the settlement may, by petition, request the board of
Finance and Revenue to authorize a resettlement,’’ it intended the un-
derscored expressions to include the Department of Revenue, successor
to the Auditor General, as far as settlements made prior to July 1,
1929, are concerned.

(e) The repeal of Section 1102 of The Administrative Code of 1923
by The Administrative Code of 1929, did not affect the continuous exist-
ence of the Board of Finance and Revenue, (Section 202 of The Ad-
ministrative Code of 1929) and neither The Fiscal Code nor The Ad-
ministrative Code of 1929 transferred to anv other agency, any tunc-
tion previously exercised by the Board of Finance and Revenue. The
new legislation merely modified the procedure for bringing before the
Board requests for resettlement and (Sections 503 and 1105 of The Fis-
cal Code) substantially enlarged its jurisdiction.

(d) All pending proceedings in connection with the settlement and
collection of taxes, are expressly saved by Section 5 of The Fiscal Code.
Specifically included are ‘‘legal proceedings of every kind and descrip-
tion.”’

With these observations in mind, let us apply the prineiples of statu-
tory construction previqusly stated.
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‘We advise you that:

1. ‘Appeals to the Court of Common Pleas taken prior to July 1,

1929 are not affected by the passage of The Fiscal Code. The Court
has the same jurisdiction which it formerly enjoyed and, in any event,
Section 5 clearly evidences the Legislature’s intention not to interfere
with any such pending proceedings;
" 9. TPetitions for resettlement filed with the Auditor General prior
to July 1, 1929, may be concluded by the Department of Revenue, with
the approval of the Department of the Auditor General, under Section
5 of The Fiscal Code, as the function of acting upon such petitions has
been transferred to the Department of Revenue, acting, however, with
the approval of the Department of the Auditor General (Section 1102).
However, when a decision has been rendered upon any such petition,
the taxpayer, if dissatisfied, must file a petition for review under Seec-
tion 1103. He cannot appeal to the Court without this intermediate
proceeding; )

3. Petitions for resettlement filed with the Board of Finance and
Revenue prior to June 1, 1929, may be disposed of as formerly, but
when the Board has acted, there is no appeal from its decision under
Section 1104. Such petitions were not petitions for review; and prior
to the passage of The Fiscal Code, the law did not provide an appeal
from the aetion of the Board on a petition for resettlement;

4. The right to file petitions for resettlement with the Board of
Yinance and Revenue expired on June 1, 1929, after which date all
such petitions were required to be filed with the Department which
made the settlement. In another opinion rendered today, we are ad-
vising you fully as to the disposition of petitions for resettlement er-
roneously filed with your Board since June 1, 1929.

5. The Department of Revenue, acting as the successor to the Audi-
tor General, does not have any jurisdiction to entertain a petition for
resettlement filed after July 1, 1929, unless such petition was filed with-
in 90 days after the date of settlement as required by section 1102 of
The Fiscal Code; but it may, acting as successor to the former settling
officers, petition the Board of Finance and Revenue, under Section
1105, for permission to make a resettlement, if the petition be filed with-
in one year after the date of settlement or prior resettlement;

6. With respect to settlements made by the Auditor General and
State Treasurer within ninety days of July 1, 1929, the procedure avail-
able to the taxpayer was as follows: ‘

(a) He could appeal under the Aect of 1811, within sixty days of
the date of settlement, if the appeal was taken prior to July 1, 1929.
Maving appealed, the Court of Common Pleas of Dauphin County has
the right to determine the case as prior to the passage of The Fiscal
Code. Having appealed no other proceedings are permissable, as Sec-
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tion 16 of the Act of 1811 was not and Section 1105 of The Fiseal Code
is not applicable if an appeal has been taken;

(b) Not havmg appealed, he could, pI‘lOI‘ to- J uly 1, 1929 file a
petition for resettlement with the Audltor General. In this case, if
the Auditor General acted upon the petition prior to July 1, 1929, the
taxpayer could appeal within sixty days of the date of resettlement
(Com. v. Wyoming Valley Ice Co., 165 Fed. Rep. 789; Tax settlement
rules, 43 Pa. C. C. 489), but unless ‘the’ appeal was taken prior to July
1, 1929, it could be taken only after action of the Board of Finance and
Revenue upon a. petition for review, filed under Section 1103 of The
Fiscal Code;

(e) He could after July 1, 1929 and within ninety days after the
date of settlement, file a petition for resettlement with 'the Depart-
ment of Revenue as successor to the settling departments, and there-
after the procedure would be by petition for review and appeal; or

(d) Having neither appealed nor filed a pet1t10n for resettlement
within the periods mentioned in (a), (b), and (c), he could prior to
June 1, 1929 file a petition for resettlement with the Board of Finance
and Revenue, or he could after July 1, 1929, file a petition for refund,
under Section 503 of The Fiscal Code after paying the taz, or, without
paying the tax, he can seek to have the Department of Revenue as sue-
cessor to the setthng departments apply to your Board within one year
after the date of settlement for permission to makd a resettlement, un-
der Seection 1105 of The Fiscal Code.

.7 With respect to settlements made by the Auditor Qenéral and
State Treasurer more than ninety days prior to July 1, 1929, the pro-
cedure available to the taxpayer was as follows:

(a) He could appeal within sixty days after the date of settlement

(b) Not having appealed, he could file a petition for resettlement
with the Auditor General; prior to July 1, 1929, but within ofie year of
the date of settlement. As already stated, if the Auditor General re-
settled the tax prior to July 1, 1929, an appeal could be taken from
the resettlement, provided it was taken prior to July 1, 1929;

(e) He could prior to.June 1, 1929 file a petition for resettlement
with the Board of Finance and Revenue;

(d). Having pursued none of these courses, he could after July 1,
1929 file a petition for a refund or seek to have the Department of Reve-
nue obtain from your Board permission to resettle the account as out-
lined in the case of settlements made w1th1n mnety days of July 1,
1929.

Very truly yours,

DEPARTMENT OF JUSTICE .

‘4 WM. A. SCHNADER,
Special Deputy Attorney General.
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Board of Finance and Rervcunue.

Work of the Board under the provisions of the Fiscal Code. Act of April 9,
1929, P. L, 343.

Department of Justice,
Harrisburg, Pa., January 27, 1930.

Honorable Edward Martin, Chairman, Board of Finance and Revenue,
Harrisburg, Pennsylvania.

Sir: You have requested us to advise you upon a number of ques-
tions relating to the work of the Board of Finance and Revenue under
the provisions of The Fiscal Code (Act of April 9, 1929, P. L. 343).
Because of the large number of questions which you ask we shall answer

them as we state them :
1.

Section 502 of The Fiscal Code has to do with ‘‘resettle-
ments.”” Section 503 has to do with ‘‘refunds.”” No
limit is put upon the time for the filing of petitions for
‘‘resettlements,”’ which we interpret to include cases
where a credit may be given a corporation on the books
of the Commonwealth after a review and revision by the
Board, while in the case of ‘‘refunds,”’ the law reads,
‘“All petitions for refunds shall be in such form as the
Board shall prescribe, and must be filed with the Board
within two years of the payment alleged to have been
erroneously made * * * 7 Does the word ‘‘refunds’’
appearing here mean strictly those cases in which the
Board is authorized to make cash refunds, such as for in-
heritance tax, stock transfer tax, etc., and for which ap-
propriations to take care of same have been made in the
General Appropriation Bill, or does this provision desig-
nating the two year limit apply to all petitions for refund,
including those made by corporations requesting resettle-
ments of taxes, bonus, ete., which would not result in an
actual refund of cash but merely in a eredit on the Com-
monwealth’s ledger aceounts of the corporation ?

Section 502 of The Fiscal Code is as follows:

‘‘Resettlements—Upon the presentation to it of a peti-
tion for review, as hereinafter provided, the Board of
Finance and Revenue shall have the power, and its duty
shall be, to revise any settlement made with any person,
assoeiation, corporation, body politie, or publie officer, by
the Department of Revenue, or by the Department of the
Auditor General and the Treasury Department.’’

It will be noted that the jurisdiction of your Board under this section
is effective only ‘‘upon the presentation to it of a petition for review as

hereinafter provided.”” These words must be given their full meaning
and effect and cannot be disregarded.
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The procedure for filing a petition for review is contained in Section
1103 of The Fiscal Code. Clause (a) of that section provides:

‘“Within thirty days after notice by the Department of
Revenue, or of the Auditor General, of the action taken
on any petition for a resettlement filed with it, the party
with whom the settlement was made may, by petition, re-
quest the Board of Finance and Revenue to review such
action.”’

-Accordingly, it is quite clear that the jurisdietion of your Board
under Seetion 502 is limited to cases in which, within thirty days after
notice of the action of the settling department in disposing of a petition
for resettlement, the party with whom the settlement was made files a
petition for review. You do not have jurisdiection under this section
under any other circumstances.

Section 503 of The Fiscal Code relates to refunds of any moneys ‘‘al-
leged to have been paid to the Commonwealth as the result of an error
of law or of fact, or of both law and fact.”’

Necessarily this section affords relief only to persons who have ac-
tually made payments of money to the Commonwealth. It does not
confer any jurisdiction for revising setttlements upon which payment
has not yet been made.

If your Board reaches the coneclusion that the petitioner for a refund
erroneously paid money to the Commonwealth there are two types of
relief which may be afforded. If the Legislature has made an appro-
priation out of which a refund is properly payable, the Board may re-
fund in cash the erroneous payment. On the other hand, if there is no
such appropriation, or if, although there is such an appropriation, the
petitioner has a running account with the Commonwealth, your Board
may ‘‘eredit the account of the person, association, corporation, body
politie, or public officer entitled to the refund.”’

Under no circumstances can your Board, acting under Section 503,
make or authorize a ‘‘resettlement,’’ as that word is used in Sections
1102, 1103, and 1105. However, if the Board determines that a peti-
tioner is entitled to a refund, it can and should recaleculate the amount
of tax due by revising the settlement papers on file; and the books in
the Department of Revenue and the Department of the Auditor General
should be modified accordingly. Such recalculations will, as a practi-
cal matter, be tantamount to a resettlement; but it is not a resettlement
in the sense that it is subject to petition for review or appeal.

Resettlements, in the technical sense of the word, can be made only
when the procedure specified in Sections 1102 and 1108 has been fol-
lowed or when the Department which made the settlement petitions
your Board, under Section 1105, for permission to make a resettlement.
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In the latter event, Section 1105 requires that the petition be filed with-
in one year after the date of settlement. In the former case, your
Board’s jurisdietion is derived from Section 1102 or from Sections 502
and 1103,
IL
Can the Board consider petitions for refund when the

payment of the tax, interest, or bonus has been made more
than two years prior to the filing of the petition?

The answer to this question must be in the negative unless the case
comes within one of the exeeptions noted in Section 503. Section 503
speecifically provides that ‘‘ All petitions for refunds * * * must be filed
with the board within two years of the payment alleged to have been
erroneously made,’’ except:

(a) In the case of transfer inheritance tax payments under certain
circumstaneces ;

(b) When a court of record has adjudged a person legally dead and
the person subsequently reappears; and

(e) When money has been paid to the Commonwealth under a law
subsequently held to be unconstitutional, or under an interpretation
of a law subsequently held by the courts to be erroneous.

Different limitations for the filing of petitions under these three ex-
ceptions are provided by the statute.

Clearly, unless a case eomes within one of these exceptions, your
Board cannot entertain a petition for refund if the payment has been
made more than two years prior to the filing of the petition.

111,
Can the Board continue the praetice of tlie preceding

Board as to time limits set for cases to be considered?
Can the Board set its own time limits?

There is no doubt about the proper answer to this question. Section
503 definitely and unequivoeally limits the Board’s jurisdiction to cases
in which petitions for refund are filed within the time limits therein
specified. The Board cannot ignore Section 503 and set its own time
limits,

Iv.

As to petitions filed with the Board before June 1, 1929,
Is it your opinion that the rules for time limit from the
payment alleged to have been erroneously made, which
rules‘were set according to the practice of the Board as
constituted before June 1, 1929 should apply?

In eases in which petitions for refund were filed with the Board prior



OPINIONS OF THE ATTORNEY GENERAL 117

to June 1, 1929, the Board could consider them without regard to the
time limits contained in Section 503, if it had jurisdiction for that pur-
pose prior to the passage of The Fiscal Code. Article V of The Fiseal
Code became effective on June 1, 1929. (See Section 1804.) Your
Board existed prior to that date. Its continuous existence was not ef-
fected by the passage of The Fiscal Code or of The Administrative
Code of 1929, (Act of April 9, 1929, P. L. 177). The Board was, there-
fore, authorized to dispose of any business before it when Article.V of
The Fiscal Code became effective under the statutory provisions pre-
viously in effect. Those provisions did not place time limits upon the
jurisdiction of the Board and the Board was free by rule to declare a
policy with regard to the consideration of petitions for refund. Ac-
cordingly, in all cases in which such petitions were actually filed before
June 1, 1929, the time limits contained in Section 503 of The Fiscal
Code are not applicable.

V.

As to appeals filed within sixty days from the date of
settlement with the Auditor (leneral’s Department and
filed with that Department prior to July 1, 1929, which
in practically all cases were filed for the purpose of pro-
tecting the statutory rights of the appellant corporation,
should same be considered petitions for review and, there-
fore, now go to the Board of Finance and Revenue, or
should they go to the Department of Revenmne, and in all
cases where an agreement cannot be speedily reached be-
tween the attorney for the appellant and the Department
of Revenue, be transmitted forthwith to the Department
of Justice?

The procedure suggested in this question is incorrect. The.Depart-
ment of Revenue does not have any jurisdiction to reach an agreement
between the attorney for the appellant in cases in which appeals were
filed from settlements made prior to July 1, 1929. As the successor to
the Department of the Auditor General, the Department of Revenue
has the right to transmit these appeals to the Department of Justice,
It has no other rights in the premises,

VI
In a case where applications for refund have been filed
with the Department of Highways before June 1, 1929
and approved for payment by that Department before
that date, is it necessary that same now be approved by
the Board of Finance and Revenue?

If applications for refund were filed with the Department of High-
ways and approved by that Department for payment prior to June 1,
1929, the Auditor General, the State Treasurer, and the Attorney Gen-
eral had the right to grant the applications and complete the refund
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without any supplemental procedure before your Board. If this was
not done, your Board can treat such applications as applications to
your Board for refund under Section 503 of The Fiseal Code.

VIL

Under Section 503 of The Fiscal Code, if within two
years of date of payment, a claim for refund of taxes is
made, should same be allowed regardless of how far back
are the periods or years represented by the taxes paid?
For instance, if in 1929 3 payment was made covering
taxes for the year 1920, is this subject to a refund in the
nature of granting the claimant a credit on the books of
the Commonwealth ?

The date of settlement has no bearing upon the time within which a
petition for a refund may be made under Section 503. Time begins to
run from the date of payment of the tax. Aececordingly, if in 1929 taxes
for the year 1920 were erroneously paid, the taxpayer can undoubtedly
file a petition for refund with your Board in the year 1930.

VIII.

Under Section 802, subdivisions (e) and (f) does the
Board of Finance and Revenue actually make settlements,
or does it simply determine in what amount the settlement
shall be made and submit its recommendations or decision
to the Department?

Subsection (e) of Section 802 requires your Board to make a settle-
ment if the Department of Revenue and the Department of the Audi-
tor General have failed to agree within four months after the original
submission of the settlement by the Department of Revenue to the
Department of the Auditor General. When your Board returns the
papers to the Department of Revenue as provided in subsection (i),
it should return a completed settlement rather than a mere récommen-
dation or decision to be carried out by the Department of Revenue.

IX.

Under Section 1102 if the Department of Revenue does
not aet on a petition for resettlement within six months
after the date of settlement, is the failure to act equivalent
to the refusal of the petition for resettlement ?

Section 1102 provides that it shall be the duty of the department with
whieh a petition for resettlement was filed, ‘‘within six (6) months
after the date of any settlement, to dispose of any petition for resettle-
ment.”’

This provision is mandatory and should be strictly obeyed. Ilow-
ever, The Fiscal Code does not specifically provide that failure to dis-
pose of a petition for resettlement within the six-month period shall
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be equivalent to a refusal thereof; and only the Legislature could give
this effect to the failure of the Department of Revenue to observe the
statutory time limit in disposing of such petitions.

X.

Under Section 1102, where the Departments are unable
to agree, does the Board of Finance and Revenue actually
make resettlements or does it simply determine in what
amount the resettlement shall be made and submit its
recommendation or decision to the Department?

Seetion 1102 of The Fiscal Code provides that within ninety days
after the date of any settlement, the party with whom or with which it
was made may file, with the department which made the settlement a
petition for resettlement, which must fully state the reasons upon
which the petitioner relies. '

Within six months of the date of the settlement the department with
which the petition for resettlement was filed must dispose thereof.

In the case of petitions for resettlement fited with the Department of
Revenue, their disposition is subject to the approval of the Auditor
General as in the case of original settlements ‘‘and, if the two depart-
ments shall be unable to agree, the case shall be submitted to the Board
of Finance and Revenue by the Department of Revenue. The Board of
Finance and Revenue shall decide every such case within three (3)
months from the date of the submission thereof, and, in case of its fail-
ure to reach a decision within such period, the disposition of the De-
partment of Revenue shall automatically beecome valid, and the Board
of Finance and Revenue shall immediately return to the Department of
Revenue all of the papers appertaining to the case.”’

The section does not specifically provide whether your Board shall
actually make a resettlement if you believe that the petitioner is en-
titled thereto, or shall merely determine upon what basis the resettle-
ment shall be made, returning the papers to the Department of Reve-
nue with instructions to ecarry out the Board’s decision.

The section does not require your Board to ‘‘decide every such case.”’
In our opinion a decision is rendered only when the amount of tax due
is determined. If, therefore, your Board believes that the petitioner
owes an amount of tax other than that indicated by the Department of
Revenue in disposing of the petition for resettlement, it is your Board’s
duty actually to resettle the tax, returning the papers to the Depart-
ment of Revenue after that has been done.

The fact that your Board makes a resettlement in such case does not
deprive the petitioner of his or its right to file a petition for review, as
provided in Section 1103, but obviously, the effect of such a petition
will be to eall upon your Board to reconsider your own action,

33333
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XI.

When a taxpayer has failed to file a petition for resettle-
ment within ninety days of the date of settlement and
then files such a petition for resettlement after the expira-
tion of ninety days but within a year of the date of settle-
ment, and the Department which made the settlement
then petitions the Board of Finance and Revenue under
Section 1105 for permission to make a resettlement and
the Board grants such permission, and the Department
thereupon makes a resettlement can the taxpayer, if dis-
satisfied with the action taken on his petition for resettle-
ment by the Department, file a petition for review within
thirty days under Section 1103? In putting this question
it is assumed that the Department requested permission
on the Board to make a resettlement because it desired to
allow part of taxpayer’s claim. The subsequent dissatis-
faction of the taxpayer resulted from the fact that the
whole prayer of his petition was not granted.

It is entirely a matter of grace whether the Department of Revenue
shall request your Board to permit it to make a resettlement after a tax-
payer has petitioned it to do so. If the Department refuses to make
..such request, the taxpayer has no right of appeal to any tribunal; and
the Department should refuse to make such request unless it is con-
vinced that the taxpayer has been overcharged as the result of an erron-
euos or illegal settlement.

Likewise it is entirely a matter of grace whether your Board shall
grant such requests when presented. If you refuse them, there is no
right of appeal.

If the Department requests and receives permission to make a re-
settlement, the resettlement may result in a higher charge against the
taxpayer than that shown by the original settlement. In such cases it
is unthinkable that the taxpayer would be bound by the resettlement
without any right of review or appeal; and if review and appeal are
permissible in respect to any resettlement made under Section 1105,
they must be allowed in respect to all such resettlements.

Accordingly, we advise you that the procedure set forth in Section
1103 and 1104 is applicable after resettlements have been made nnder
Section 1105.

XTI,

Does the payment or nonpayment of tax in any way af-
fect procedure under Section 1103 of The Fiscal Code ?

-In our opinion the procedure prescribed under Section 1103 of The
Fiseal Code is not applicable in cases in which the tax has been paid.
The tax-having been paid, the question whether the settlement is cor-
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rect is a moot question. The taxpayer’s right to relief under such cir-
cumstances is confined to that provided by Section 503 ; he must peti-
tion for a refund.

XIII.

If a taxpayer has not complied with Section 1103 of The
Fiscal Code, and has let his time limits for review expire,
can he nevertheless receive favorable consideration from
the Board under Section 503 by petition for refund, pro-
vided, of course, that he has paid the tax?

If a taxpayer has not taken advantage of his rights under Section
1103 of The Fiscal Code, he may nevertheless petition your Board for
a refund under Section 503 and seek to. convince you that he paid the
tax as a result of an error of law or of fact, or of both law and fact. If
your Board agrees with him, you may lawfully grant the refund in cash
or in the form of a credit as hereinbefore stated, but in all such cases
the action of your Board is final. The last sentence of Section 503
specifically provides that there shall be no right of appeal.

XIV.

Petitions for resettlement so called (as those that were
filed with the Board prior to June 1, 1929 were captioned)
have been filed with the Board in a large number of cases
since June 1, 1929. .

Should these petitions be considered petitions for re-
fund under Section 503 of The Fiscal Code, subject to the
time limits eontained therein:

(a) If the taxes have been paid for more than a year
prior to date of filing;

(b) - If the taxes have been paid within a year from
date of filing?

If the petitions to which your question refers contain all of the data
required by your Board in petitions for refund, they may at the option
of your Board be treated as if they had been entitled petitions for re-
fund. Your Board does not have jurisdiction to entertain petitions for
resettlement under the provisions of The Fiscal Code. Your jurisdie-
tion with respect to resettlements is limited as provided in Seection 502
and 1105. Under the former section the petition comes before you as a
petition for review and a petition for resettlement must have been filed
with the settling department and acted upon prior to the filing of a
petition for review. TUnder Section 1105 the petition must come to you
from the department which made the settlement.

The taxpayer may, however, file directly with your Board a petition
for refund. This petition must be ‘‘in such form as the Board may
preseribe.”” TUntil such time as your Board has adopted and promul-
gated rules specifying the form in which petitions for refund must be



122 OPINIONS OF THE ATTORNEY GENERAL

R oy

presented, it may, if it so desires, treat the petitions to which your ques-
tion refers as petitions for refund. It is immaterial whether the taxes
have been paid within a year from the date of the filing of the petition,
but they must have been paid within the time limits established by Sec-

tion 503.
XV.

Can the Board of Finance and Reveune entertain a
petition for Review under 1103 when the Department
which acted on the Petition for Resettlement allowed part
of the petitioner’s prayer but not all of it?

The Board of Finance and Revenue must entertain petitions for re-
view under Section 1103, no matter what action the settling depart-
ment took upon the taxpayer’s petition for resettlement. The taxpayer
has a right to be heard upon a petition for review even though the
settling department lhas already conceded ninety-nine per centum of his
claim in disposing of the petition for resettlement.

XVI.

Can the Board of Finance and Revenue entertain a
petition for authority to make resettlement under 1105
when the Department petitioning is willing to grant part
of the taxpayer’s prayer but not all?

The Board of Finance and Revenue may entertain a petition for
authority to make a resettlement under Section 1105, no matter what
action the petitioning department is disposed to take in resettling the
taxpayer’s account. Under Section 1105, the Department of Revenue
may petition your Board for permission to make a resettlement either
to increase the amount due by the taxpayer or to decrease it or entirely
to strike off the tax.

XVIIL
Does the Board have jurisdiction-over any petitions for
resettlement where taxes have been paid for less than a
year (such petitions having been filed after June 1, 1929)

except as provided for in Section 1105 of The Fiscal
Code?

‘ We have already indicated that the answer to this question must be
in the negative unless your Board sees fit to treat such petitions as peti-
tions for refund.

As already stated, your Board has Jurisdiction to receive a petition
f_or .lea.ve to make a resettlement as provided in Section 1105. It has no
Jurisdiction whatever to entertain petitions for resettlement. They
must in all cases be filed with the department which made the settle-
ment as provided in Section 1102. Your Board’s jurisdiction tg re-
settle taxes is confined to cases in which the Departinent of Revenue
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and the Department of the Auditor General have been unable to agree
upon the disposition to be made of a petition for resettlement (Section
1102) and to cases coming before you upon petition for review (Sec-
tions 502 and 1103).

- XVIIL

It was the custom of the taxing departments in the
past and under the old procedure to forward to the Board
of Finance and Revenue all petitions for resettlement of
tax where tax has been paid into the State Treasury for
more than a year on the date of the filing of the petition.
Is this proper, and does the Board’s jurisdiction over
these cases correspond with the jurisdiction before the ef-
fective date of Article V of The Fiscal Code (June 1,
1929), with the exception of the new time limits provided
by Section 503 ¢

The procedure stated in this question is incorreet. The taxing de-
partments should not forward to your Board such petitions for re-
settlement filed with it under any ecircumstances. It should return
them to the petitioner calling attention to the faet that it does not have
jurisdicetion to entertain such petitions, and your Board should not re-
ceive any petitions forwarded to you as stated in this question.

Very truly yours,
DEPARTMENT OF JUSTICE

WM. A. SCHNADER,
Special Deputy Attorney General.
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Frorest Reserves—Puayment by Commonwealth in lieu of tawes—Act of May 20,
1921 and Nos, 590 and 591 of 1929—Pymatuning Reservoir.

1. Act No. 391 does not apply to lands and property acquired by the Com-
umionwealth for purpose ¢f conservatfon of walér or to prevent flood conditions.
Payments by Commonwealth in lieu of taxes must be made on basis of pre-
existing law.

Said act supersedes all legislation prior to date of its approval, with respect
to land acquired for forest reserves.

2. Act of 1821 (P. L. 1034) i« inetfective, section 2 having been repealed by
Act No. 591,

3. The words “annnal charge” used in Act No. 591, mean a charge for the
calendar year. The tax for entire year of 1929 must be computed under that act.

4. No distinction is to be made between payments due as the result of ac-
guiring of land for the Pymatuning Reservoir and other payments under the

act.

Department of Justice,
Harrisburg, Pa., October 9, 1929.

Honorable Charles E. Dorworth, Secretary of Forests and Waters,
Harrisburg, Pennsylvania,

Sir: We have your letter calling attention to the inconsistencies
between Acts Nos. 590 and 591 of the 1929 Session and inquiring:

First, which of these two acts is effective; and

Second, whether tax payments for the year 1929 on lands acquired
for the Pymatuning Reservoir Project should be determined under
the provisions of pre-existing law for that part of 1929 prior to the
approval of the 1929 Acts above mentioned, and for the remainder of
the year under the provisions of the new legislation; or, if not, upon
what basis such tax payments should be made.

Both of the acts in question were approved by the Governor on May
17, 1929. Act No. 590 amends Section 1 of the Aect of May 20, 1921,
P. L. 1034. Act No. 591, in Section 3, purports to repeal absolutely
the Act of May 20, 1921, P. L. 1034.

The Act of May 20, 1921, P. L. 1034, consisted of two sections.
The first section required boards of school directors in certain cases
in which the Commonwealth acquired land for public purposes to
certify to the Auditor General and to the Superintendent of Public
Instruction the assessed valuation of such lands at the time of such
acquisition. Section 2 of the Act provided that after any such ac-
quisition, the board of school directors should, from year to year, at
the time of the annual tax levy for school purposes, certify to the
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Auditor General and the Superintendent of Public Instruction the
rate of its levy for the next school year; imposed upon the Superin-
tendent of Public Instruction the duty of ascertaining the amount of
taxes which would have been collected upon the Commonwealth’s land,
if it had not become State property; and provided that, upon the
ascertainment of such amount, the Commonwealth should pay it to
the school district. Obviously, Section 1 of the Act of 1921 is mean-
ingless and ineffective without Section 2 so that if Section 2 has been
absolutely repealed by Act No. 591 of the 1929 Session, the Act of
1921 has been rendered ineffective in its entirety.

The title of Act No. 591 is as follows:

““An aet providing a fixed charge, payable by the Com-
monwealth, on lands acquired by the State and the
Federal Government for forest reserves, or for the pur-
pose of preserving and perpetuating a portion of the
original forests of Pennsylvania, and preserving and
maintaining the same as public places and parks; and the
distribution of the same for county, school, township,
and road purposes in the counties, school distriets, and

* townships where such forests are located; and making
an appropriation.’’

Section 1 of the Act provides that_from and after its passage all
lands heretofore or hereafter acquired by the Commonwealth or by
the government of the United States ¢‘* * * for forest reserves or
for the purpose of preserving and perpetuating any portion of the
original forests of Pennsylvania and preserving and maintaining the
same as public places and parks and which, by existing laws, are now
exempt from taxation, and all lands and property heretofore or here-
after acquired for the purpose of conservation of water, or to prevent
flood conditions, upon which a tax is imposed by existing laws pay-
able by the Commonwealth, * * *’’ ghall hereafter be subject to an
annual charge of one cent per acre for county purposes, two cents
per acre for school purposes, and two cents per acre for township
road purposes.

Certain of the counties, sechool districts, and townships affected by
this Aet have called to our attention the fact that the title does not
give notice that the Act applies to lands and property acquired for the
purpose of conservation of water or to prevent flood éonditions, and
they contend that as to such lands and property the Act is unconstitu-
tional and void. Under many decisions of our appellate courts, it is
too clear to require extended diseussion that this contention is sound
and would prevail if the validity of the Act as applied to these lands
were attacked in the courts.

. Accordingly, Act No. 591 does not, in our opinion, have any applica-
tion to lands and property acquired by the Commonwealth or by the



OPINIONS OF THE ATTORNEY GENERAL 129

government of the United States for the purpose of conservation of
water or to prevent flood conditions; and payments by the Common-
wealth in lieu of taxes must be made as respects such lands and prop-
erty on the basis of preexisting law.

With respect to lands acquired by the Commonwealth or by the
government of the United States, for forest reserves, or for the pur-
pose of preserving and perpetuating any portion of the original forests
of Pennsylvania and preserving and maintaining the same as public
places and parks, Aet No. 591 is effective and has superseded. all prior
legislation. This change became effective as of the date of the ap-
proval of Aet No. 591, namely, May 17, 1929.

Act No. 591 provides for the payment of ‘‘an annual charge’’ and,
in our opinion, this expression means a charge for the calendar year.

‘When Aect No. 591 was approved by the Governor, payments to
counties, school districts, and townships had not been made for the
Commonwealth for the year 1929. The funds to be used for this pur-
pose were appropriated by Aet No. 591; and it is our opinion that for
the year 1929 all payments in lieu of taxes on forest lands to the
political subdivisions mentioned must be made under the provisions
of Aet No. 591.

With respect to lands acquired by the Commonwealth for %he
Pymatuning Reservoir Project, payments cannot be made under Act
No. 591 for the reason already indicated. As to these lands, Act No.
591 is ineffective, both insofar as it undertakes to provide for pay-
ments, and insofar as it purperts to repeal the Act of May 20, 1921,
P. L. 1034, and payments in lieu of taxes will continue to be made to
counties and townships, under the Act of May 31, 1923, P. L. 487, and
to sehool districts, under the Aect of May 20, 1921, P. L. 1034, as
amended by Act No. 590 of the 1929 Session.

For the purpose of making payments in lieu of taxes on lands taken
by the Commonwealth for the Pymatuning Reservoir Project, your
Department may utilize as much as is necessary of the appropriation
made to it by the General Appropriation Act of 1929 (Aect No. 354-A)
for the use of the Water and Power Resources Board ; and the Depart-
ment of Public Instruction may utilize as much as is necessary of the
appropriation made to it by the same Act for the purpose, inter alia,
of m;tking payments to school distriets of annual fixed charges in lieu
of taxes on State lands as required by law.

Very truly yours,
DEPARTMENT OF JUSTICE

WM. A. SCHNADER,
Spectal Deputy Attorney General.
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Gume laws—Ownership by state—Game Code of 1928——Individnal rights of
Ownership—Municipality—Rearing and sale of game—Necessity of liscense.
1. Game and fish are incapable of absolute private ownership, and, except

in so far as the state by legislative enactment authorizes their capture, ap-

vropriation or use, they belong to the people in their sovereign capacily.

2. A municipality as such has no right to capture, rear and sell game or
birds, except in accordance with the provisions of the Game Code of 1923, and
it must, in order to engage in such activity, obtain a propagating license under
section 406 of that act.

Department of Justice,

Harrisburg, Pa., July 31, 1930.

Ilonorable John J. Slautterback, Executive Secretary, Board of Game
Commissioners, Harrisburg, Pennsylvania.

Sir: You ask to be advised whether a propagating license is neces-
sary and may be issued by your Board of Game Commissioners, under
the following conditions which you present:

The Borough of Norristown maintains a small park, where it has
a few game birds and game animals. It is the desire of the manage-
ment to sell a few of the offspring, using the money for the erection of
cages, and purchase of food for the birds and animals.

The Borough Solicitor, at whose instance you write us, makes this
inquiry ‘‘as the muniecipality is part of the State of Pennsylvania,
would it be necessary to secure a propagation license?’’

We may preface our reply to your inquiry with the general proposi-
tion that game and fish, like light and air, are incapable of absolute
ownership. The wild game of a state belongs to the people in their
collective sovereign capacity, and is not the subject of private owner-
ship, except in so far as the sovereignty, through legislative enactment,
authorizes its capture, appropriation, or use: k6 Geer vs. Connecticut,
161 U. S. 519; Com. vs. Papsone, 44 Sup. Ct. 128, Through statutes,
the Legislature has directed the methods, manner and conditions under
which game may be taken, and the use to which it may be applied.

The legislative enactments regulating game and protected birds
within the Commonwealth of Pennsylvania, are set forth in ‘‘The
Game Code of 1923,”” P. L. 359, and its amendments. The part of
the Code which pertains to propagation of game, the subject of your
inquiry, appears in Section 406, which provides that:

“‘Licenses issued to persons residing within this Com-
monwealth and of the age of twenty-one years or up-
walds, and to associations and corporations resident with-
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in this Commonwealth, shall authorize the holder there-
of, and his or its assistants, to breed or raise game of
any kind, and to sell the same, dead or alive, or the eggs
of game birds, at any time, under the regulations here-
inafter provided.

‘Tt is unlawful to breed or raise game of any kind in
capitivity, or to sell eggs of game birds, without a propa-
gating license * * * 7

Subsequent sections of the Act relate to the character of premises
suitable for purposes of propagation, enclosures for certain game,
manner of sale of eggs and game raised, tagging and shipment thereof,
ete., followed with penalties for violation.

The scheme of legislation thus provides the precise conditions and
circumstances under which citizens may be permitted to kill game or
birds, and the purposes and manner in which they may be captured;
and having thus clearly expressed the method, manner, and purposes
in the matter of taking, the conclusion necessarily follows, that other
methods are excluded. The mere fact that the borough designated,
is a municipality of the Commonwealth does not carry with it the
authority to exercise the right to capture, use, or sell game, or its
product or progeny. This prerogative exists only in the sovereignty
of the State and may only be dispensed by the State, through its
legislative body, by legislative enactment.

However, the municipality is such an association or corporate body
resident within the Commonwealth, as would come within the pur-
view of the statute and propagating license may be issued to it by the
Board of Game Commissioners, upon compliance with the require-
ments of the statute.

It is our opinion, and we advise you, that said borough has no right
as such municipality, to capture, rear, and sell game or birds, except
in accordance with the provisions of the statute, and the first obliga-
tion for engaging in the enterprise, is the procurement of the propa-
gating license provided by the statute.

Very truly yours,
DEPARTMENT OF JUSTICE,

JAS. W. SHULL,
Deputy Attorney General,
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Motor Vehicles—Non-Residents—Delivering Goods from Other States—Man
ufaclurer—Retailer—Registration—License—Code of May 11, 1927, P. L. 886.

Under the Motor Vehicle Code of May 11, 1927, P. L, 886, the term “Trans-
portation of property for compensation” does not refer to the transportation of
products of a manufacturer, or the wares of a retailer, using his own motor
vehicle for the transpurtation and delivery of the same from another state
into or out of Pennsylvania, so that such non-resident is not required to regis-
ter or take out a license for operating within the gtate.

Department of Justice,
Harrisburg, Pa., February 26, 1929.

Honorable James L. Stuart, Secretary of Highways, Harrisburg,
Pennsylvania.

Sir: Our attention has been ecalled by your Department to an in-
stanee that in our judgment requires this Department to interpret
the intent and meaning of Section 409 of the Vehicle Code, approved
May 11, 1927, P. L. 886. There seems to be some misunderstanding
among the officers charged with the enforcement of the provisions of
this Code.

Two residents of Binghamton, New York, were recently haled by
members of the State Highway Patrol before a justice of the peace
and were charged with a violation of Section 409 (b) and (¢). They
were summarily convicted and paid fines. No appeal was taken to
the Court of Quarter Sessions in either case.

It appears that these two men are retail coal dealers in the City of
Binghamton, New York, and they own and operate in their business
certain motor trucks that are registered and licensed in the State of
New York. They have been purchasing anthracite coal at the mines
in Lackawanna County and hauling the same back to Binghamton for
distribution to their customers.

Section 409 of the Vehicle Code provides as follows:

‘“(a) Non-residents of this Commonwealth, except as
otherwise provided in this act, will be exempt from the
provisions of this aet, as to the registration of motor
vehicles, trailers, and semi-trailers, for the same time and
to the same extent as like exemptions are granted resi-
dents of this Commonwealth under laws of the foreign |
country or state of their residence: Provided, That they
shall have ecomplied with the provisions of the law of the
foreign country or state of their residence relative to the
registration and equipment of their motor vehicles, and
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the licensing of motor vehicle operators, and shall con-
spicuously display the registration plates, as required
thereby, and have in their possession the registration
certificate issued for such motor vehicle.

“(b) A non-resident owner-of a foreign vehicle,
operated within this Commonwealth for the transporta-
tion of persons or property for compensation, either regu-
larly according to schedule or for a consecutive period
exceeding thirty (30) days, shall register such vehicle
and pay the same fees therefor as are required for like
vehicles owned by residents of this Commonwealth.

‘“(¢) Every non-resident, including any foreign cor-
poration carrying on business within this Commonwealth
and owning and regularly operating in such business
any motor vehicle, trailer or semi-trailer exclusively with-
in this Commonwealth, shall be required to register each
such vehicle and pay the same fees therefor as is re-
quired with reference to like vehicles owned by resi-
dents of this Commonwealth.’”’

Under the reciprocity provisions of Section 409 (a), as the same
are affected by the New York motor vehicle laws, residents of New
York would ordinarily be entitled to operate motor vehicles, registered
in said State, within this Commonwealth, unless such operation should
come into conflict with subsection (b) or (e). It is clear that in the
case at issue there was no violation of subsection (¢) because the
business of the nonresidents was not carried on within the Common-
wealth of Pennsylvania, nor were the trucks operated exclusively
within this Commonwealth,

In the recent case of Commonwealth vs. Pickens (not reported) the
Court of Quarter Sessions of Lawrence County had occasion to con-
sider a state of facts closely paralleling those here presented. Pickens
was the employe of a bakery at Youngstown, Ohio, and operated a
motor vehicle belonging to his employer, registered in Ohio, and used
in the delivery of the produet of said bakery. From time to time he
delivered said product within the limits of Lawrence County, Penn-
sylvania, and he was arrested and charged with the violation of Sec-
tion 409 (b) of the Vehicle Code.

In reversing the conviction, Judge Chambers, speaking for the Court
of Quarter Sessions of Lawrence County, makes the following com-
ment with regard to the intent of Section 409 (b):

‘It would appear that this section of the Act was in-
tendeq to cover such vehicles as are engaged in the trans-
portation of persons or property for hire or pay, in other
words, whose business would be in the nature of that of a
common carrier. In the case before the Court it is clear
that this vehicle was not used for that purpose but simply
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as a means of conveyance for the product of the owner
to his eustomer and that it was not in the contemplation
of the legislature, under this section, to require a license
fee from such vehicle.”’

An exception was noted in favor of the Commonwealth, but this
Department, feeling that Judge Chambers’ construction of the section
in question was entirely correct, decided to take no appeal from his
decision. It is, therefore, clear that residents of states which extend
like privileges to residents of Pennsylvania are entitled to operate
within this Commonwealth motor vehicles properly registered in the
home states, without transgressing the above mentioned provisions of
the Vehicle Code. The exceptions to this privilege exist. when the
foreign vehicle is operated within this Commonwealth for the trans-
portation of persons or property for compensation, either regularly
acecording to schedule, or for a consecutive period exceeding thirty
days. And the term ‘‘transportation of property for compensation’’
does not refer to the transportation of the products of a manufacturer,
or the wares of a retailer, using his own motor vehicle for transporta-
tion and delivery of the same. Subsection (e¢) forbids the operation
without Pennsylvania registration of motor vehicles belonging to non-
residents engaged in carrying on business within the Commonwealth
where such vehicles are operated exclusively within the Commonwealth
in connection with said business.

The members of the Highway Patrol should be fully advised of the
foregoing so that unwarranted prosecutions may no longer be insti-
tuted. It is easy to see that retaliatory measures by adjacent states
might well follow the failure of the officers of this Commonwealth to
closely adhere to the reciprocity provisions of our Vehicle Code.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.

State highways through municipalities—Construction and maintenance—Ap-
propriation by State—Approval of plans and work by Highway Depart-
ment—Payment of expenses—Act of May 1, 1929.

1. Under the Act of May 1, 1929, No. 409, authorizing the State Highway
Department to enter into agreements with municipalities for the construction
or improvement of highways within such municipalities which are not on the
State highway plan, but are continuations of State highways running through
such municipalities, the Highway Department has a right to provide that all
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plans and specifications and all work shall be approved by it before any money
shall be paid by the Commonwealtl, and also to determine the purpose for
which the money shall be expended.

9. Expenses of engineering and inspection are payable out of the general
wmotor license fuud approprintion and not out of the special appropriation made
by the Act of 1929.

Department of Justice,
Harrisburg, Pa., July 26, 1929

Honorable James Lyall Stuart, Secretary of Highways, Harrisburg,
Pennsylvania.

Sir: We have your request for an interpretation of Aect No. 409,
approved May 1, 1929,

You desire to be advised:

1. Whether your department has the right in entering into agree-
ments with cities to provide that you shall approve all plans and
specifications for work to be. done under the agreements, and -that
you shall also have the right to inspect the work to see that it conforms
to the plans and specifieations before any money shall be paid by the
Commonwealth for the work done;

2. Whether your department has the right to determine whether
the money allocated to any city shall be expended for construection,
reconstruction or maintenance or a combination of these purposes; and

3. Whether your department shall pay for the engineering and
inspection work which may be necessary in connection with work, done
on city streets out of the general Motor License Fund appropriation,
or out of the special appropriation of two million dollars made by Act
No. 409.

Act No. 409 authorizes your department:

(¥ ¥ ¥ to enter into agreements with cities of the seec-
ond class, second class A, and third class providing for
the improvement, construction, reconstruction, and/or
maintenance, in whole or in part, * * * of any streets and
highways in any such city which are not on the plan of
the State highway system but which are continuations
of State highways entering such cities, or running through
such cities, or which furnish the shortest or most con-

venient route through such cities for the traveling pub-
lig * * *.»

It provides further that:

(% % % guch agreements may provide that the improve-
ment, construection, reconstruction and/or maintenance
shall be done by the Department of Highways, or the
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city, or by contract let by the Department of Highways,
or by the city, or by both, and that the Commonwealth
shall, in either event, pay the whole or any portion of
the cost of such improvement, construction, reconstrue-
tion and/or maintenance, the city to pay the remaining
portion of such cost.”’

Further provisions grant authority to cities to enter into contracts
with the Department of Highways, as hereinbefore outlined, to ex-
pend city money for such purposes, to make provision for the payment
of the cities share of the cost of work done under the Act, either out
of the treasury or by assessment, and so on.

Finally, the sum of two million dollars is appropriated to your de-
partment out of the Motor License Fund ‘‘for the improvement, con-
struection, reconstruction and/or maintenance of city streets and high-
ways, in the manner provided by this act;’’ and your department is
directed to allocate the appropriation among all of the ecities ‘‘to
which this aet applies’’ upon a specified basis.

It is apparent that plans and specifications for the work to be’done
under the Act must be prepared and approved by someone. The Act
does not attempt to preseribe what they shall be.

Likewise, someone must determine whether the work shall be done
by your department, by the several cities, or by contract, and in the
last-named event, whether the contract shall be let by the city or by
your department or by joint action. The Act permits the appropriated
money to be expended under any of the procedures mentioned, without
specifying which procedure shall apply in any particular case.

Another question requiring determination by an administrative
authority is whether, in any case, the money allocated to a particular
city shall be expended for improvement, construction, reconstruction
or maintenanece, or more than one of these purposes.

Three possible methods of determining these questions oceur to the
mind. Your department acting alone might settle them; the cities
acting independently of your department might settle them; or your
department and the several cities acting jointly might settle them.

‘Which of these methods did the Legislature intend to preseribe?

Clearly, it was not the Legislature’s intention that, after the al-
location of the appropriation to the several cities, they may proceed
to expend their respective shares independently of your department.
Had this been the purpose of the Act, the appropriation would have
been made to the several cities rather than to your department.

Nor, in our judgment, did the Legislature intend your department
to settle these questions without consulting the several cities affected.
The Legislature authorized you ‘‘to enter into agreements,’’ with the
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several cities, thus indicating an intention that you should negotiate
with the several cities and seek to arrive at an arrangement, mutually
satisfactory, for the expenditure of their several allocations.

This brings us to the question whether, in any case, you are justified
in insisting that the specifications for the work shall be at least of the
standard which you preseribe for work on State highways, and that
before any State money is paid on account of the work, you shall
be satisfied, by inspection, that the work has been performed accord-
ing to the approved plans and specifications.

To this question the answer is clearly in the affirmative. You would,
in our judgment, be extremely remiss in the performance of your pub-
lic duty were you to consent, in any case, to pay money out of the
appropriation made by Act No. 409, for work of a lower standard
than that which you require in expending the money appropriated to
you for the improvement, construction, reconstruction and/or main-
tenance of State highways; and without inspecting the work to see
that it was properly performed, you could not, in any ecase, properly
present a requisition to the Department of the Auditor General calling
for the payment of the appropriated money out of the Motor License
Fund.

To your-second question, the answer is similar: You should en-
deavor to agree with each city whether the money allocated to it shall
be expended for construction, reconstruction or maintenance, or a
combination of these purposes. You have a right to refuse to expend
the money for a purpose which, in your judgment, is improper or
unwise, and you should not, under any circumstances, permit any city
to determine how its allocation shall be expended, independently of
consultation with and approval by your department.

With respect to your third question, we advise you that, in our
opinion, the Legislature did not intend you to deplete the two million
dollar appropriation made by Act No. 409 by charging against it any
engineering or inspection expenses inecurred by your department. You
should, in our opinion, meet these expenses out of the general ap-
propriation to your department of the moneys in the Motor License
Fund.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney Gemeral.
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Bridges—County bridges—Bridges taken over by the State Department of
Highweys—Owncrship of material of old bridges—Act of May 1, 1929.

Where the Comm/onwealth takes over a county bridge for .State highway
purposes under the Act of May 1, 1929, P. L, 1054, the bridge automatically
becomes its property, and if such bridge is torn down, the materials thereof
do not belong to the county.

Department of Justice,
- Harrisburg, Pa., November 7, 1929.

Honorable James L. Stuart, Secretary of Highways, Harrisburg, Penn-
sylvania.

Sir: Under the provisions of the Act of May 1, 1929, P. L. 1054,
the Department of Highways will, on June 1, 1930, take over all
county bridges over streams on State highway routes in boroughs,
towns, and townships, and thereafter such bridges must be built, re-
built, repaired, and maintained by the Department of Highways at the
expense of the Commonwealth from moneys in the Motor License
Fund. Meantime, the Department of Highways is authorized at its
option to take over any such bridges, as it may in its discretion decide
should be built, rebuilt, or repaired. '

Accordingly, you have already arranged to take over certain county
bridges and to rebuild the same, aund in several such instances the
counties which erected the bridges to be replaced and were heretofore
responsible for their maintenance, have asked that they be given the
old bridges so that they may either salvage the same or use the
struetural steel work in the construction of other county bridges not
on State highway routes. You desire, therefore, to be advised whether
the old bridges, to be replaced and rebuilt by the Commonwealth
under the provisions of the Aet of 1929, become the property of the
Commonwealth when they have been dismantled, or remain the prop-
erty of the respective counties which originally erected them.

- After the passage of the Sproul Highway Act of May 31, 1911, P. L.
468, your Department was advised by First Deputy Attorney General
Keller (Opinions of the Attorney General 1915-1916, page 241) that
under the provisions of the Sproul Act the Department of Highways
must build all bridges along State highway routes which it was
formerly the duty of the township authorities to build or maintain.
This ruling has been upheld by the Supreme Court in the case of
Commonwealth ex rel. vs. Lehigh Coal and Navigation Company, 285
Pa. 551.

We are advised by your Department that never has a township laid
claim to an old bridge structure along a State highway route when the
same has been supplanted by a new bridge constructed by the Depart-
ment of Highways and paid for out of the Commonwealth’s funds.
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It is largely because of this fact, we assume, that Paragraph 51 of
your present contract Specifications provides in part as follows:

““On State highways, except county bridges, drz}inage
pipes, and guard rails, or as otherwise provided in the
Special Requirements, the structure shall become the
property of the contractor.”’

Tt is obvious that the exception of county bridges in the foregoing
quotation was based on the fact that the Department of Highways had
no jurisdietion whatever over county bridges prior to that imposed
by the Aect of 1929: Commonwealth ex rel. vs. Grove, 261 Pa. 504.

The Act of June 3, 1895, P. L. 130, authorized the Commonwealth
to Trebuild county bridges over navigable rivers and other streams
where such bridges have been destroyed by flood, fire, or other cas-
ualty. This act provided that all bridges erected pursuant to its pro-
visions shall be maintained and kept in repair by the county in which
the same may be located at its own expense, except in cases where
such a bridge spans a stream forming the boundary line between twc
counties, in which event the expense of maintenance thereof must be
borne jointly by the two counties concerned.

In 1904 several bridges erected under the authority of the Aect of
1895 were destroyed by floods and the question arose whether the
structural steel or iron reclaimable from the wreckage belonged to
the Commonwealth or to the counties wherein said bridges had been
erected. In an opinion rendered April 21, 1904, (13 D. R. 672) At-
torney (feneral Carson held that the struetural iron or steel, once paid
for by the State, had been donated to the county by the provisions of
the Act of 1895, and that the Commonwealth accordingly could lay
no lawful claim to the parts of the wrecked bridge that could be sal-
vaged.

It will be noted that Section 8 of the Act of 1895 does not specifically
provide that the bridges erected under the provisions of said act shall
upon their completion become the property of the counties, but pro-
vides that they shall be maintained and kept in repair at the expense
of the county. This control, in the opinion of Attorney General Carson,
was tantamount to ownership.

The provisions of Section 1 of the Act of 1929 are:

‘“That any county bridges over streams on State high-
way routes in boroughs, towns and townships may be
taken over, at any time after the approval of this act, and
all such bridges shall be taken over by the Department of
Highways the first day of June, one thousand nine hun-
dred and thirty, and, when so faken over, shall thereafter

AT L
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be built, rebuilt, repaired, and maintained by the De-
partment of Highways at the expense of the Common-
wealth from moneys in the motor license fund.”’

It thus appears that the terminology of the Act of 1929 more clearly
indicates than did the terminology of the Act of 1895 a transfer of
actual ownership of the bridges affected by the respective acts.

You are therefore advised that county bridges taken over by virtue
of the provisions of the Act of 1929 automatically become the property
of the Commonwealth,

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.

Bridges—County bridger—Ailaintenance and lighting—=State highiwways—Act of
May 1, 1929—Qencral County Act of May 2, 1929,

Under the Act of May 1, 1929, P. L. 1054, the Commonwealth must maintain,
repair and light all former county bridges over streams on state highway routes,
but the maintenance, repair and lighting of all other county bridges must be
done by the county, pursuant to the Act of May 2, 1929, P, L. 1278.

Department of Justice,
Harrisburg, Pa., May 12, 1930.

Honorable James L. Stuart, Secretary of Highways, Harrisburg, Penn-
sylvania,

Sir: We acknowledge receipt of your letter of May 5, 1930, rela-
tive to the responsibility for lighting county bridges taken over by the
Commonwealth under the provisions of the Aet of May 1, 1929, P. L.
1054. The County Solicitor of Allegheny County has taken the posi--
tion that that county is not liable for the payment for lighting county
bridges after June 1, 1930.

Section 1 of the Aet of May 1, 1929, P. L. 1054, provides:

‘“That any county bridge over streams on State high-
way routes in boroughs, towns and townships may be
taken over, at any time after the approval of this act,
and all such bridges shall be taken over by the Depart-
ment of Highways the first day of June, one thousand
nine hundred and thirty, and, when so taken over, shall
thereafter be built, rebuilt, repaired, and maintained by
the Department of Highways at the expense of the Com-
monwealth from moneys in the motor license fund.’’
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In an opinion rendered to you on November 7, 1929, we advised
that by the terms of this act the ownership of the bridges referred to
therein was automatically transferred to the Commonwealth. These
bridges are therefore no longer ‘‘county’’ bridges after the Common-
wealth has taken them over for construction, maintenance, and re-
pair.

The obligation to light county bridges was imposed upon counties
by the Act of April 5, 1917, P. L. 52. This act was amended by the
Act of March 17, 1927, P. L. 37, to read as follows:

““That wherever considered necessary for the safety
and convenience of the traveling publie, the county com-
missioners of any county within which a county bridge
is erected, or the county commissioners of two or more
counties acting together with regard to any county
bridge located partly in one county and partly in an-
other county or counties, may supply and equip any
such county bridge with lights of such kind and char-
acter as they shall deem necessary. Any such county
bridge more than eight hundred feet in length shall be
supplied and equipped with lights by the county com-
missioners,

““To carry out the provisions of this act the county
commissioners, severally or jointly, are authorized to con-
tract with any individual, or with any municipal or pri-
vate corporation for the purpose of supplying the neces-
sary light.

‘“The _cost of the construetion, ereetion, and mainte-
nance of any lights placed upon any such bridge shall be
paid by the county, or by the two or more counties as may
be agreed upon by the county commissioners of said coun-
ties.”’

The General County Law, approved May 2, 1929, P. L. 1278, pro-
vides for lighting of county bridges in Section 722 (P. L. 1388) :

‘“Whenever considered necessary for the safety and
convenience of the traveling public, the county commis-
sioners of any county within which a county bridge is
erected, or the county commissioners of two or more
counties acting together with regard to any bridge lo-
cated partly in one county and partly in another county
or counties, may supply and equip any county bridge
within their respeective counties with lights of any kind
and character as they shall deem necessary. Any such
county bridge more than eight hundred feet in length
shall be supplied and equipped with lights.

““To carry out the provisions of this act, the county’
commissioners, severally or jointly, are authorized to
contract with any individual, or with any municipal or



OPINIONS OF THE ATTORNEY GENERAL 47

private corporation, for the purpose of supplying the
necessary light,

““The cost of the construction, erection and mainte-
nance of any light placed upon any such bridge shall
be paid by the county, or by the two or more counties,

as may be agreed upon by the county eommissioners of
said counties.”’

Section 723 imposes upon the counties the obligation to maintain
and repair county bridges ‘‘where no other provision is made for the
maintenance thereof.”’

The two acts in question were passed at the same Session of the
Legislature and must be construed together, so as to give full effect
to the apparent intent of the Legislature. We are of the opinion that
this intent, as expressed in the acts above cited, is that the Common-
wealth must maintain and repair the ecounty bridges referred to in the
Act of May 1, 1929, P. L. 1054, and that the counties must maintain
and repair all other county bridges. We are also of the opinion that
the eounties are charged only with the obligation of lighting county
bridges not taken over by the Commonwealth.

This opinion supersedes Section III of the informal opinion ren-
dered to your Department on March 6, 1930.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.
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Beneficial societies—Contracts—Limit on amount—Act of April 26, 1929—Re-
troactive effect—Constitutional law.
The Act of April 26, 1929, P. L. 805, which limits the amount of payments
by beneficial societies, is applicable only to contracts entered into subsequent

to its date; if it should be construed otherwise, it would be unconstitu-
tional as violating the obligation of the contract,

Department of Justice,

Harrisburg, Pa., Mareh 6, 1930.
Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg,
Pennsylvania.

Sir: . We have your request for an opinion as to the application of
the Act of April 26, 1929, P. L. 805, to the contracts of beneficial
societies entered into prior to its passage, both with respect to the
amount of death and benefit payments made thereunder, and to the
amount of reserves to be set up under the provisions of the Act.

Section 1 of the Act provides that beneficial societies may enter into
contracts for the payment of money or benefits not exceeding $10.00
per week in the event of. sickness, accident or disability, and not ex-
ceeding $250.00 in the event of death, and Section 2 says it ‘‘shall be
unlawful’” to contract for or to pay any sums in excess of those
amounts.

Section 3 of the Act provides that:

‘“ Any such corporation shall maintain reserves on the
life portion contained in all policies or contracts issued,
based upon a standard table of mortality, with interest
at three and one-half (3v%) per cent per annum, ap-
proved by the Insurance Commissioner of this Common-
wealth; and on the disability portion contained in all
policies or contracts issued, of fifty (50) per cent of the
actual weekly, monthly, or annual premiums or pay-
ments in force; and shall also maintain full reserves for
all definite and outstanding claims.”’

Section 4 provides penalties for violation of the Act consisting of
fines from $100.00 to $500.00, for each contract entered into or pay-
ment made in violation thereof.

The question arises as to whether or not the effect of this Act is
retroactive. There is nothing in its phraseology which indicates that
it is to be retroactive, and for this reason it must be considered as
active only in the future. This is the general interpretation of laws
made by the Courts.

151
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In Dewart vs. Purdy, 29 Pa. 113 (1858), the Court, speaking
through Woodward, J., stated as follows:

““Retroactive legislation is not necessarily unconstitu-
tional ; but unless 1t be remedial, it is uncongenial to our
institutions, and hazardous to private rights. Nothing
short of the most indubitable phraseology is to convince
us that the legislature meant their enactment to have any
other than a prospective operation; and when they fix
a future day for it to take effect, they stamped its pro-
spective character on its face, ** * *”’

This is repeated in Commonwealth vs. Bessemer Company, 207 Pa.
302 (1904) which, like the above case, is cited in Investors Realty Com-
pany vs. City of Harrisburg, 82 Pa. Sup. 26 (1923), where, in the
dissenting opinion written by Judge Linn, it was stated, at page 42:

€% % * (Phere is no canon of construction better settled .
than this, that a statute shall always be interpreted so as
to operate prospectively and not retrospectively, unless
the language is so clear as to preclude all question as
to the intention of the Legislature: * * *.”’’ Citing
Neft’s Appeal, 9 Harris 243.

In Wolpert vs. Knights of Birmingham, 2 Pa. Sup. 564 (1896) and
Schoales vs. Order of Sparta, 206 Pa. 11 (1903) the Aect fo April 6,
1893, P. L. 7, was interpreted as being prospective in its operation.
It was held that its provisions limiting the payment of death benefits
by beneficial societies to certain relatives or persons dependent upon
the member could not affect the rights of holders of certificates issued
prior to that time. In the former case, the Court said: ‘‘The language
of this statute is too plainly prospective in its operation to admit of
any doubt.”’

Even though it could be properly determined that the Act of 1929
was intended by the Legislature to have a retroactive effect, it could
not be so interpreted if its effect were to result in an impairment of
contracts. Myers vs. Lohr, 72 Pa. Sup. 472 (1919).

Where an Act in being retroactive effects an impairment of con-
tracts, it is unconstitutional in that it violates Article I, Section 10,
of the Federal Constitution and Article I, Section 17, of the Constitu-
tion of the Commonwealth of 1873.

Were the Act of 1929 to be interpreted to mean that on contracts
written prior to the date of its passage beneficial societies could not pay
any amount in excess of $10.00 per week benefits, or $250.00 in the
event of death, it would be unconstitutional. For the same reason, if
its interpretation were to carry with it the setting up of reserves under
the Act of 1929 on contracts written prior to its passage, it would like-
wise be unconstitutional as having the same effect of impairing the obli-
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gation of contraects. It would do this for the reason that thereby it

would cause a change in method of setting up reserves, a different
allocation of portions of the assets of the beneficial society to purposes

other than those theretofore existing, and, in all probability, a diminu-
tion of the benefits to which holders of such contracts had theretofore
been entitled.

You are, therefore, advised that the Act of April 26, 1929, P. L. 805,
is applicable only to contracts entered into by beneficial societies sub-
sequent to its passage.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.

Insurance—Life insurance—Ezemption of aircraft accident—Riders.

It is proper for the Insurance Commissioner to approve the application of
life insurance companies for inclusion in their policies, with or without total
and permanent disabilify and double idemnity provisions, of a rider exempting
from coverage the death or injury as a result of service, travel or flight in
any species of aircraft.

Department of Justice

Harrisburg, Pa., March 11, 1930.

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg,
Pennsylvania.

Sir: We have your request for an opinion on your right to approve
the use by life insurance companies doing business in the Common-
wealth of a rider or provision in policies of life insurance, with or with-
out disability and double indemity features, exempting the companies
from liability in the event of death or accident due to service or flight
in various species of aireraft.

Certain life insurance companies have submitted to you for approval
an application for including in their policies a rider in somewhat the

following language:

“Death as a result of service, travel or flight in any
species of aircraft, except as a fare-paying passenger,
is a risk not assumed under this policy ; but if the insured
shall die as a result, directly or indirectly, of such serviee,
travel, or flight, the company will pay to the beneficiary
the reserve on this poliey.”’
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Other companies desire to use a rider not containing the exception in
favor of fare-paying passengers. It is the intention of these companies,
in the event of receiving your approval to include such rider in life
insurance policies thereafter issued by them, both with and without
total and permanent disability provisions and with or without double
indemnity provisions.

Section 410 of the Aect of May 17, 1921, P. L. 682, preseribes uniform
provisions, and Section 411 lists prohibited provisions, for life insur-
ance policies. Section 618 of the Act prescribes standard provisions,
and Section 619 prescribes optional standard provisions for policies of
health and accident insurance. No part of the several sections referred
to is in conflict with the provisions of the above rider. There appears
to be nothing in the laws of the Commonwealth ‘prohibiting a life or
casualty insurance company from limiting the coverage of its policies
in the manner contemplated by the companies requesting your approval.

Section 409 of the Act, as to life insurance policies, and Section 616
of the Act, as to health and accident insurance policies, provide that
in the event you notify a company in writing that the form of policy
submitted for your approval does not comply with the requirements of
the laws of the Commonwealth, you must specify the reasons for your
opinion. Your action in this regard is subject to review by the Court
of Dauphin County. It is our opinion that were you to refuse approval
of the rider in question, or of riders similar in substance thereto, you
would be declining to approve policy provisions which are not in vio-
lation of the laws of the Commonwealth,

You are, therefore, advised that it is proper for you to approve the
application of life insurance companies for inclusion in life insurance
policies, with or without total and permanent disability and double in-
demnity provisions, of a rider exempting from coverage the death or
injury of the insured as a result of service, travel, or flight in any
species of aircraft.

Very truly yours,
DEPARTMENT OF JUSTICE,

HAROLD D. SAYLOR,
Deputy Attorney General.
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OPINIONS TO THE SECRETARY OF LABOR AND INDUSTRY
Employment Agency.

Act of May 2, 1929, P. I.. 1260, construed.

Department of Justice
Harrisburg, Pa., December 23, 1929.

Honorable Peter Glick, Secretary of Labor and Industry, Harrisburg,
Pennsylvania.

Sir: On November 26 you wrote this Department asking us to
answer fourteen separate and distinet questions stated at length in said
letter, all of which arise in connection with the construction of the Em-
ployment Agency Act of May 2, 1929, P. L. 1260. We shall strive to
answer these questions without restating them herein.

1

Certain universities, colleges, and other bona fide educational insti-
tutions within the Commonwealth have established bureaus for the pur-
pose of placing their students in positions in the outside world upon,
or soon after, their graduation. These bureans in many instances also
help students who are working their way through school or college to
obtain employment during their course at which they may earn money
to assist in defraying the expenses of! their education. None of these
bureaus charge any fee to the student or graduate obtaining employ-
ment through their assistance, nor do they charge any fee to the em-
ployer with whom the student or graduate is placed. You desire to be
advised whether these bureaus, by whatever name they are termed,
come within the purview of the Aet of 1929.

Section 1 of said act defines the term ‘‘employment agent’’ to mean :

‘e% % * every person, copartnership, association, or
corporation, engaged in the business of, or maintaining
an agency for, assisting employers to secure employes,
and persons to secure employment, of whatever nature, or
of collecting and furnishing information regarding em-
ployers seeking employes and persons seeking employ-
ment.’’

It is obvious that a university, college, school or other bona fide edu-
cational institution is not engaged in the business of running an em-
ployment: agency. One of the funections of an educational institution
is to prepare its students for a useful and gainful life after gradua-
tion. This is a necessary incident of any educational program, but it
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is only an incident, and an edueational institution cannot by any stretch
of the imagination be termed as engaged in the business of an employ-
ment agent, _

It is true, however, that the educational institutions here under con-
sideration maintain bureaus which have certain characteristies of an
employment agency, as the term is generally understood, but we be-
lieve it would be ignoring the intent of the Legislature should we hold
that the term ““maintaining an agency’’ is to be construed as applicable
to bureaus of the type herein under discussion.

This act, like the Act of June 7, 1915, P. L. 888, was enacted for the
well-understood purpose of regulating employment agencies. It must
be construed with the picture before us of the mischief which it was
enacted to remedy. ‘‘* * * a thing may be within the letter of the
statute and yet not within the statute, hecause not within its spirit, nor
within the intention of its makers. * * *’’ Church of the Holy Trinity
vs. United States, 143 U. S. 457; 36 L. Ed. 226.

The opinion of the Supreme Court of the United States was, in this
case, written by Mr. Justice Brewer, who used the following language,
which applies with peculiar pertinency to the matter under considera-
tion:

‘% % * frequently words of general meaning are used in
a statute, words broad enough to include an acet in ques-
tion, and yet a consideration of the whole legislation,
or of the circumstances surrounding its enactment, or of
the absurd results which follow ffom giving such broad
meaning to thie words, makes it unreasonable to believe
that the legislator intended to include the particular
act, * * *»

This case also holds that in aseertaining the legislative intent refer-
ence may properly be had to the title of the act. The title of the act
under consideration is:

““An act regulating the business of assisting employers
to obtain employes, and persons to secure employment ;
providing for the licensing, registration, bonding, and
regulation of certain individuals and entities engaged in
such business; conferring certain powers and duties upon
the Secretary of the Department of Labor and Industry
of this Commonwealth, and of said department: and pre-
seribing penalties.”’

Surely a person reading this title would not be put.on notice that the
body of the act would apply to universities, colleges, and other educa-
tional institutions which crystallize their interest in the future wel-
tare of their students in a bureau, operating within the institution,

which assists students in obtaining positions either before or after
graduation,

gl
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1I

In Section 2 of the act certain employment agencies to which, by
general terms, the act may otherwise apply, are specifically exempted
from its operation. You have asked whether it is necessary, under the
provisions of the act, to issue a license to the bureaus or agencies speci-
fically exempted in Section 2. The concluding words of Section 2 are:

‘% % % Provided however,; That persons excluded from
licensure under this section shall register with the depart-
ment as herinafter provided.”’

This exemption from licensure, read by itself, would eclearly answer
your question, were it not for the provisions of Section 23, which pro-
vide, inter alia:

‘% * * no person shall operate in this Commonwealth
under one or more of the exempted classifications set forth
in seetion two of this aet, or under section eleven hereof,
withont holding a license so to do, or being registered as
herein provided, * * *”’

Section 20' provides for the registration of persons operating under
the exempted classifications set forth in Section 2. Section 11 requires
foreign employment agents, under certain circumstances, to take out
a license within the Commonwealth. Under certain other eircum-
stances, such. foreign employment agents may be exempted from licen-
sure, and in such event they must pay a registration fee to the Secre-
tary of Labor and Industry. It is, therefore, obvious that the language
employed in Section 23, and above quoted, was not intended to require
the persons exempted by Section 2 to obtain licenses. They are merely
required to register under the provisions of Section 20.

I11

Under the provisions of the Act of 1915, all employment agents’
licenses expire on September 30 of every year. The Aect of May 2, 1929,
became effective October 1, 1929, (Section 25).

You desire to know whether the license year must, of necessity, run
from Oectober 1 to September 30. 1,

Section 7 of the act requires an answer to this questio}n)}l the nega-
tive. This section provides for the granting of licenses for the period
of one year, but does not in any wise indicate that said year must begin
or end on any particular date.

IV
Section 10 provides, inter alia:

‘‘Licenses may be renewed from year to year, upon ap-
plication, payments of license fees, and filing of bonds as
In the case of an original application.’’
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This provision indicates that the annual renewals can only be granted
upon compliance with the procedure required by Section 5 in the case
of original applications.

v

Section 11 of the Act of 1929 forbids any foreign employment agent
or other person to enter the Commonwealth and attempt to hire, induce,
or take therefrom any labor, singly or in groups, for any purpose, with-
out first filing in the office of the secretary, a statement as to where the
labor is to be taken, for what purpose, for what length of time as well
as such other information as the secretary may require. You have in-
quired whether this section would require a nonresident of Pennsyl-
vania who came to this State to confer, for example, with a eivil or
mining engineer with a view of employing him for service in another
state to first file with: the secretary all the information required under
the provisions of Section 11.

Our answer to this question is unhesitatingly in the negative, To hold
otherwise would create an utter absurdity. See Trinity Church vs.
Umnited States, supra.

VI

In view of our answer to your fourth question, it must follow that
we are of the opinion that the Secretary of Labor and Industry, before
renewing an employment agent’s license for another vear, should fol-
low the procedure indicated by Section 5 of the act.

VII1

Section 24 of the act provides that ‘‘any person who violates any of
the provisions of paragraphs (e), (£), (g), or (h) of Section twenty-
three of this act, shall be guilty of a misdemeanor,’’ ete.

Section 23 of the act consists of one paragraph. Section 22 consists
of nine paragraphs, the first eight whereof are indicated by the letters
(a). (b), (e), (), (e), (£), (), and (h).

The lettered paragraphs forbid the doing of certain acts by employ-
ment agents. It is very clear that the Legislature intended to pre-
seribe in Segtion 24 penalties for violation of paragraphs (e), (f), (g),
and (h) of'Bection 22 of the-act. It could not have meant anything
else.

The action of the Legislature is thus plain from the context, and any
other construction than that above given would be an absurdity : Roads
vs. Dietz, 80 Superior Court 507.

VIII

You have asked whether a licensed employment agent is required
in all its activities as such to operate under the name in which it is
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licensed or whether it may, after receiving its license, register in ac-
cordance with the Fictitious Names Act of June 28, 1917, P. 1. 645,
and do part of its business under said name. This would constitute an
evasion of the spirit of the act. An employment agent should be re-
quired to conduct its operation entirely under the name in which it is
registered and licensed.

IX

The Act of May 2, 1929, repeals all acts or parts of acts inconsistgnt
therewith. A careful comparison of the Act of 1929, with the Act of
June 7, 1915, P. L. 888, indicates, beyond question, that the only
sections of the Act of 1915 remaining unrepealed are Sections 18 and
19.

X

In our opinion the Act of May 2, 1929, repeals entirely the Act of
May 21, 1923, P. L. 298, which act amended Sections 2 and 20 of the
Act of June 7, 1915, P. L. 888.

X1

Section 19 of the Aect of 1929 requires every employment agent to file
with the Secretary of Labor and Industry a schedule of fees which he
charges for any services rendered to employers seeking employes or
persons seeking employment. You have asked whether the secretary
may prescribe maximum fees. He may not. The Supreme Court of the
United States, in the case of Ribnik vs. Mc¢Bride, Commissioner of
Labor of the State of New Jersey, 277 U. 8. 350; 72 L. Ed. 913, held
that the business of an employment agent is not affected with a publie
interest so as to enable the State to fix the charges to be made for the
services rendered.

An employment agent must adhere to the schedule of fees as filed
with the secretary, although we see no reason why this schedule may
not be changed as often as desired by the employment agent.

XI1

There is no leg'islatioﬁ that would prevent the Secretary of Labor
and Industry from granting an employment agency license or the
privilege of registration to persons not citizens of the United States.
The Act of 1929 by its terms does not limit the right to do. an employ-
ment agent’s business to citizens of the United States.

X111

Where an employment agent’s license has been issued and the holder
thereof desires during the license year to change lis or its trade name,
you ask whether a corrected license may be issiied for the balance of
the year in the new trade name, provided a corrected bond be filed,
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“Where there is no change of ownership and no change of location of
the agency, I see no reason why you cannot issue an amended or cor-
rected license as requested. However, in such cases should be fur-
nished evidence by the applicant that the provisions of the Fietitious
Names Act of 1917, P. L. 645, have been complied with by the appli-
cant and that there has been in faet no changes in ownership or loca-
tion. You should also see to it that a new bond is filed to take care of
the change in trade name,

. XIv

In a case where two regularly licensed employment agencies combine
or merge during the period for which each holds a separate license, it
is our opinion that the provisions of Sections 4 and 5 must be complied
with, that a new bond must be given, and a new fee paid. In such event
there can be no refund to the merging agencies of a part of the license
fee originally paid by each of them for the year for which their sepa-
rate licenses were issued.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KO€H,
Deputy Attorney General.

Caddies—Child Labor Law of May 13, 1915.

Under section 2 of the Child Labor Act of May 13, 1015, P. L. 286, minors
under fourteen years of age may not be employed as caddies by golf clubs.

Department of Justice,
Harrisburg, Pa., January 29, 1930.

Honorable Peter Glick, Secretary of Labor and Industry, Harrisburg,
Pennsylvania.

Sir: In your letter of December 12 you have requested us to advise
you whether minors under fourteen years of age may be employed as
caddies by golf clubs in Pennsylvania.

Section 2 of the Child Labor Act of May 13, 1915, P. L. 286, pro-
vides as follows:

13

‘No minor under fourteen years of age shall be em-
ployed or permitted to work in, about, or in connection
with, amy establishment or in any occupatlon i

In the first section.the term ‘‘establishment’’ is defined to mean
“‘any place within this Commonwealth where work is done for com-
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pensation of any kind, to whomever payable: Provided, That this act
shall not apply to children employed on the farm or in domestic ser-
vice in private homes,”’

In an opinion rendered by this Department to your predecessor we
advised that no minor under fourteen years of age may be employed or
engaged in any occupation within the Commonwealth of Pennsylvania,
irrespective of the state of his residence. 9 D. & C. 779. The subject
especially under consideration therein was the employment of children
in theatrical work.

On November 4, 1915, in an opinion rendered to the Commissioner of
Labor and Industry, Attorney General Francis Shunk Brown makes
this comment on the act in question, (Opinions 1915-1916, page 351) :

““This Act of 1915 was passed in line with other ad-
vanced legislation seeking to safeguard and develop the
youth of the State in their health, comfort and intelli-
gence, and should not be so construed as to produce a re-
sult to the injury and disadvantage of many of those in-
tended to be so benefited. Legislation of this kind can-
not always be enforced strictly according to the letter
thereof, but should be interpreted and applied with the
fullest measure of sound discretion and judgment, always
mindful of basic principles and of the nseful ends desired
to be accomplished.”’

Whether the Legislature of 1915 considered children engaged as
caddies during vacation time or after school hours we can only sur-
mise, The debates are silent in this regard. The act by its terms is
broad enough to forbid minors under fourteen to be employed or en-
gaged as caddies. It is well known that the Act of 1915 was passed in
response to a widespread public demand for the protection of children
from exploitation in industry. A careful reading of the Act of 1915
impels one to the conclusion that it was intended that children under
fourteen years of age were to be protected absolutely from the effects
of any kind of employment save only farm work and domestic work
in private homes.

‘While we shall consider this matter in the light of the expression, of
former Attorney General Brown, hereinabove quoted, we find ourselves
confronted with certain decisions that require us to adhere to the gen-
eral rule announced in 9 D. & C. 779.

At virtually every golf course the caddies are under the jurisdiction
and direction of a so-called caddy master. It has been held by the
highest court of appeals of Illinois and of California that a caddy is
an employe of a golf club irrespective of whether the club or the mem-
bers pay him for his services: Indian Hill Club vs. Industrial Com-
mission, 140 N. E. 871; 309 Ill. 271 ; Claremont Country Club vs. Indus-
trial Accident Commassion of the State of California, 163 Pac. 209; 174
Cal. 396; L. R. A. 1918 F, 177. These were decisions under the work-
men’s compensatlon laws of the above states, but it would be highly in-
consistent to hold that a caddy is an employe of a country club in the
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sight of the workmen’s compensation law, and not in the sight of the
child labor law.

In view of these decisions it cannot avail us to adopt the contention
that a school boy who after school or during vacation times acts as a
caddy is not engaged in an ‘‘occupation.’”” The term ‘‘occupation’
has been defined to mean and comprehend ‘‘that which occupies or
engages the time or attention; the prinecipal business of one’s life;
vocation ; employment ; calling ; trade.”” Union Mutual Accident Asso-
ciation vs. Frohard, 25 N. E. 642, ‘‘Occupation’” has been defined to

mean ‘‘regular business;’’ Standard Life and Accident Insurance
Company vs. Fraser, 76 Fed. 705. Citations to the same effect might
easily be multiplied,

While it can be argued quite convincingly that caddying, in the light
of the above definitions, hardly rises to the dignity of an occupation,
it is nevertheless true that a caddy is ‘‘employed or permitted to work
in, about, or in connection with’’ an ‘‘establishment,’” as defined by the
Aect of 1915.

Our attention has been called to the opinion of Attorney General
Francis Shunk Brown, rendered on September 16, 1915 to the Com-
missioner of Forestry (Opinions 1915-1916, page 505). In that opinion
the Attorney General ruled that the exemption of children employed
on the farm applied to children employed at State forest nurseries in
the light and easy work of keeping young seedling trees free from
weeds. While it is frequently the case that the well kept greensward
that now knows the dull thud of divots, in former. days was furrowed
by the plow, it can hardly be contended that employment on a golf
course is employment on a farm. We are therefore constrained to
advise that in the present state of the law minors under fourteen years
of age may not be employed or permitted to act as caddies. The relief
must be sought at the hands of the Legislature.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.

State Workmen’s Insurance Fund—Audit.

The Auditor General may lawfully employ and designate Main & Company
as hig agent to make an audit of the State Workmen's Insurance Fund, but
he is not authorized to charge the expense of the same to the Fund, but mnust
pay for the same out of the appropriation made to the Auditor General’'s De-
partment by Appropriation Act No. 354-A, 1929,

Department of Justice,
Harrisburg, Pa., May 26, 1930.

Honorable Peter Glick, Secretary of Labor and Industry, Harrisburg,
Pennsylvania,
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Sir: On March 26 the Auditor General wrote the State Workmen’s
Insurance Board, advising the Board that in acecordance with the pro-
visions of the Aect of June 13, 1923, P. L. 698, Main and Company,
certified public acecountants, have been directed by the Auditor General
as his agent to make a complete examination and audit for the calen-
dar year ending December 31, 1929 of the State Workmen’s Insurance
Fund, including all receipts and expenditures, cash on hand and securi-
ties, investments or property held representing cash or cash disburse-
ments, Said letter states further that the expense incurred in making
the proposed examination and audit will be certified to the Board as
the work progresses.

You have referred this letter to the Department of Justice with the
request that we advise you whether the Auditor General is authorized
to designate and employ Main and Company as his agent to make the
audit in question, and further whether the State Workmen’s Insurance
Fund will be legally obligated to pay the charges made by Main and
Company in connection with the audit.

The State Workmen’s Insurance Fund was created by the Act of
June 2, 1915, P. L. 762, The second section of said act created the
State Workmen’s Insurance Board, consisting of the Commissioner of
Labor and Industry, the Insurance-Commissioner, and the State Treas-
urer, the State Treasurer being further designated as the custodian of
the fund.

The State Workmen’s. Insurance Board, by the Administrative Code,
approved April 9, 1929, P. L. 177, has been made a departmental ad-
ministrative board in the Department of Labor and Industry (Section
202). Its membership consists of the Secretary of Labor and Industry,
Chairman, the State Treasurer, and the Insurance Commissioner (Sec-
tion 443); and it is authorized generally to continue to exercise the
powers and perform the duties by law vested in and imposed upon the
former Board. as constituted by the Act of 1915 (Section 2201).

Deputy Attorney General Hargest on December 9, 1915 advised the
State Treasurer that the moneys paid by the subscribers into the State
Workmen’s Insurance Fund are not State funds although the State
Treasurer is the custodian thereof (Official Opinions of the Attorney
General 1915-1916, page 189). To the same effect is the opinion rend-
ered by former Deputy Attorney General Collins on September 24,
1918 to the Manager of the State Workmen’s Insurance Fund (Official
Opinions of the Attorney General 1917-1918, page 473). And on Feb-
ruary 4, 1924 Special Deputy Attorney General Schnader advised the
Secretary of Labor and Industry that automobiles purchased by the
State Workmen’s Insurance Board for its employes are not the prop-
erty of the Commonwealth because they have been paid for out of
moneys in the State Workmen’s Insurance Fund (Official Opinions of
the Attorney General 1923-1924, page 262).

In Section 28 of the Aect of 1915 the Legislature appropriated three
hundred thousand dollars for the expenses of the organization and ad-
ministration of the Fund. This is the only appropriation the Legisla-
ture has ever made to the Fund which has paid its own way out of
moneys paid in premiums by the subscribers.

The Aect of June 13, 1923, P. L. 698, cited by the Auditor General in
his letter, authorizes the Auditor General through such agents as he
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may seleet, during each calendar year, to make a complete examination
and audit of the State Workmen’s Insurance Fund; and for these
purposes the Auditor General is authorized by said act to employ such
consultants, experts, accountants, or investigators as he may deem ad-
visable, The expenses incurred in making said examination and audit
shall be certified to the State Workmen’s Insurance Board by the Audi-
tor General, which Board shall then draw its warrant for the amount
thereof, payable out of the State Workmen’s Insurarce Fund, in the
manner provided for payment of other expenses of administering said
Fund. The State Workmen’s Insurance Board, its officers and em-
ployes are commanded, under threat of heavy penalty, to comply
with all the demands of the Auditor General or his agents in carrying
out the inspection, examination, and audit authorized by the aect.

The Fiscal Code, approved April 9, 1929, P. L. 343, provides in Sec-
tion 402 that it shall be the duty of the Department of the Auditor
General to make all audits, which may be necessary, in connection with
the administration of the financial affairs of the government of this
Commonwealth. At least one shall be made each year of the affairs of
each department, board, and commission of the executive branch of the
government, and all collections made by departments, boards, or com-
missions, and the accounts of every State institution, shall be audited
quarterly.

Section 301 of the Fiscal Code relates to the deposit by the Treasury
Department of moneys of the Commonwealth received by it, including
moneys not belonging to the Commonwealth but of which the Treasury
Department or the State treasurer is custodian.

In Paragraph 26 of Section 302 the State Workmen’s Insurance
Fund is specifically designated and recognized as one of the funds of
which the State Treasurer is custodian and to which the provisions of
The Fiscal Code apply. ‘

_Appropriation Act No. 354-A, approved May 16, 1929 (Appropria-
tion Acts of 1929, page 181) appropriated to the Department of the
Anuditor General the sum of five hundred thirty thousand dollars *for
the proper conduct of the work of the department and necessarily in-
curred by the Auditor General in : * * * Auditing annually, periodical-
ly or specially the affairs of departments, boards, commissions or insti-
tutions of the State Government and promptly furnishing copies of all
audits to the Governor * * *’’ and for other purposes which need not
be here recited.

Readjng The Administrative Code and The Fiscal Code together,
one is impelled to the conclusion that it was the legislative intent that
on and after July 1, 1929, the effective date of The Fiscal Code, it be-
came the duty of the Auditor General to audit the affairs of the State
Workmen’s Insurance Board, and the appropriation act above cited
indicates fu}'ther that the expense of such audit is to be borne out of
the appropriation above mentioned, by the Auditor General, The Aet
(C)lf 1?2(:1% must be held to be impliedly repealed to the extent herein in-

icated.

The suggestion hag been advanced that the audit of the affairs of the
Board is not essentially or necessarily an audit of the Fund. This
contention, if carried to its logical conclusion, would mean that an
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audit of the affairs of the Department of Highways is different from an
audit of the Motor License Fund, so far as the same is appropriated to
and expended by said Department; that an audit of the affairs of the
Board of Game Commissioners is different from an audit of the Game
Fund; that an audit of the affairs of the Board of Fish Commissioners
is different from an audit of the Fish Fund and so on,

The Fiscal Code of 1929 is entitled, ‘‘ An act relating to the finances
of the State government; providing for * * * auditing the accounts of
the Commonwealth and all agencies thereof * * *; affecting every de-
partment, board, commission, and officer of the State government * * *”’
And the audits provided for in Section 402 mean the audits of the
fiscal or financial ‘‘affairs’’ of the departments, boards, and commis-
sions of the Commonwealth. The only financial affairs of the State
Workmen’s Insurance Board are its control and administration of the
State Workmen’s Insurance Fund even though said Fund is not
strictly State-owned money. Admittedly the Commonwealth is in-
terested in the affairs of the Fund to the extent of seeing to its proper
administration by officers and employes of the Commonwealth.

You are therefore advised that while the Auditor General may law-
fully employ and designate Main and Company as his agent to make
the andit of the State Workmen’s Insurance Fund, he is not author-
ize® to charge the expense of the same to the Fund, but must pay for
the same out of the appropriation made to the Auditor General’s De-
partment. by Appropriation Act No. 3564-A.

Very truly yours, )
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.
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Ntate Employes— Continwing on Payroll-—-Insurance (Car-
riers—Vacation allowunce—Police—Highway Depariment.

Employes of the Commonwealth subject v the Worknien’s Compensation Act
cannot be retained on the payroll during total disability and are governed
by the same rules as other employes during partial disability. It is mandatory
upon the Comimonwealth to take out compensation insurance, but employes
may waive the provisions of the act. Time lost due to accidents has no con-
nection with vacations allowed by law. Payments for compensation must be
made directly to claimants and not through the State treasury.

Department of Justice
Harrisburg, Pa., August 12, 1929,

Honorable Walter G. Scott, Deputy Secretary of Property and Sup-
plies, Harrisburg, Pennsylvania.

Sir: We have your letter requesting advice coneerning certain ques-
tions which have arisen as the result of the purchase by your depart-
ment of insurance against the Commonwealth’s workmen’s compen-
sation liability for injuries to or death of its employes. You ask:

1. Whether the insurer should pay compensation directly to State
employes or their dependents, or whether the insurer should pay to
your department the compensation due to employes or dependents of
employes of the Commonwealth ;

2. Whether, when an employe is hurt, he should be taken from the
Commonwealth’s payroll, or continue thereon with a leave of absence
covering the period of his disability ;

3. Whether the fifteen days’ leave of absence, to which every State
employe is entitled, and the fifteen extra days which his department
head may give him under Section 222 of The Administrative Code, are
a personal privilege which may be granted to an employe notwithstand-
ing his absence from employment due to an accident;

4. Whether, if compensation is payable to your department under
the policies which have been taken out, you have a right to endorse the
compensation checks and transmit them to the several employes or
dependents for whose compensation they are received, or whether the
compensation must be turned over to the Department of Revenue for
payment into the State Treasury;

5. Whether it is permissible for an employe, who is receiving com-
pensation from the Commonwealth’s insurer, to receive also his regular
pay from the appropriation to the department, board or commission
by which he is employed.

Before answering your specific questions, it may be well to review
the entire compensation situation as it exists under the legislation now
in effect.

In Section 103 of the Aect of June 2, 1915, P, L. 736, the term ‘‘em-
ployer’’ was defined as including the Commonwealth.

171
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Tu Section 302 (a) of the same Act it was rendered unlawful for any
officer or agent of the Commonwealth to reject the Workmen’s Com-
pensation Act.

These provisions have never been modified by subsequent legislation,
so that, under the statutes now in foree, its is obligatory upon the Com-
monwealth, either directly or through an insurance carrier, to pay
workmen’s conipensation at the rates specified in the Workmen’s Com-
pensation Act, to its employes who are injured, or to dependents of its
employes who are killed, in the course of their employment, except in
any cases in which such employes have rejected the provisions of the
Workmen's Compensation Act.

Prior to 1927 the Legislature uniformly made an appropriation to
the Department of Labor and Industry for the payment of compensa-
tion which might become due to injured employes, or to dependents
of deceased employes of the Commonwealth, whose injury or death
occurred while they were in the course of their employment. In 1927
the Legislature made the usual appropriation to the Department of
Labor and Industry except that it gave to the Department the alter-
native right to pay workmen’s compensation out of the appropriation
as theretofore, or to purchase a policy or policies of insurance insuring
the Commonwealth against its workmen’s compensation liability. Dur-
ing the biennium which ended May 31, 1929, the Department of Labor
and Industry did not exerecise its right to purchase insurance, but con-
tinued to pay compensation as in former years.

In the 1929 General Appropriation Act the Legislature made an ap-
propriation to your department for the purchase of insurance cover-
ing the Commonwealth’s workmen’s compensation liability. Acting
under this authority you have purchased such insurance, so that dur-
ing the current biennium there will be no payments directly out of the
State Treasury for workmen’s compensation due to State employes or
their dependents, because of accidents occurring on or after June 1,
1929. .

The insurance policies which you have purchased are in the same
form as insurance policies covering employers other than the Common-
wealth. The duties of the insurer are tlie same as the duties under
other policies.

One other fact should be stated, namely that in the appropriations
made by the Legislature to the Pennsylvania State Police and to the
Department of Revenue for the maintenance of the Highway Patrol the
Legislature specifically authorized the payment of money out of the
appropriations for ‘‘medical attendance and hospital charges for em-
ployes of the State Police Force (and in the case of the Department of
Revenue, of the Highway Patrol) injured in the line of duty.”” These
appropriations are in addition to the appropriation out of which are
paid the premiums on the policies covering the Commonwealth’s work-
men’s ecompensation liability.

We shall now answer your specific questions as follows:

1. The insurer is obliged, under the law, to make direct payments
of workmen’s compensation to employes, or dependents of employes,
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who are entitled to compensation benefits. It would not be proper for
the insurer to turn suech payments over to your department. :

2. The Legislature having provided that the acceptance of the Work-
men’s Compensation Aet is mandatory upon the Commonwealth, and
having made an appropriation for the purchase of insurance covering
the Commonwealth’s compensation liability, it is impossible to arrive
at any ‘conclusion exeept that it would be unlawful to continue an em-
ploye on the payroll while he is receiving from the Commonwealth’s
insurer, workmen’s compensation for total disability; and except in the
case of the State Police and Highway Patrol it would not be lawful to
pay out of appropriations to any department, board or commission
medical expenses or hospital charges for an injured employe, which the
insurer is not obliged to pay. In the case of the State Police and High-
way Patrol medieal expenses and hospital bills may be paid in excess
of the amount required to be paid by the Commonwealth’s insurer, but
such payments should be made only after the insurance carrier has been
required to pay the amount for which it is liable.

In cases of partial disability, preventing the employe from working
at his usual occupation, the Commonwealth may, just as any other em-
ployer might, give the employe other employment at which he can work,
notwithstanding his partial disability. In such cases, if the new em-
ployment is less lucrative than the former employment, the insurer is
required to pay a percentage of the monetary loss sustained by the
employe as the result of his partial disability, and the law intends that
the employe shall receive workmen’s compensation while on the
employer’s payroll.

It should also be noted that eccmpensation for loss of a member is pay-
able independently of disability and consequent loss of wages.

But in cases of total disability, as previously indicated, the employe
cannot receive pay from the Commonwealth while he is receiving work-

men’s compensation from the Commonwealth’s insurance carrier.

Section 222 of The Administrative Code of 1929 (Aet No. 175, ap-
proved April 9, 1929), provides that each employe of an administrative
department, of an independent administrative board or commission or
of a departmental administrative board or commission, if employed for
continuous service,

“¥ % ¥* ghall be entitled, during each calendar year, to
fifteen days’ leave of absence, with full pay, and in special
and meritorious cases where to limit the annual leave to
fifteen days in any one calendar year would work peculiar
hardships, the extent of such leave with pay may, in the
discretion of the head of the department or of the board
or commission, be extended but any such extension shall
not be for more than fifteen days, except with the ap-
proval of the Executive Board, in case of employes of
departments or of independent administrative boards or
commissions,-and, in the case of employes of departmental
administrative boards or commissions, of the departments
with which such boards or commissions are respectively
connected. * * *7’
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If an employe injured: in the course of his employment desires so to
do, he may waive his right to workmen’s compensation and elect to take
his fifteen days’ leave of absence with pay during the period of his
disability, and in the discretion of the head of the department or of the
employing board or commission, an additional fifteen days’ leave of ab-
sence with pay may be granted where to refuse it ‘‘would work peculiar
hardships.”” A still further extension might be granted by the Execu-
tive Board for similar reasons, or in the case of employes of depart-
mental administrative boards or commissions, by the departments with
which they are connected. But in any such case, the employe would
waive his right to receive workmen’s compensation during the period of
his leave of absence, and, of course, he would not be entitled during the
same year to fifteen days’ leave of absence after his disability has been
removed.

3. The fifteen days’ vacation period is not affected by an employe’s
absence from duty because of disability resulting from an accident
which occurred while he was in the course of his employment, unless the
employe elected to waive his right to compensation and take his annual
leave of absence during the period of his disability, as outlined in the
preceding paragraph. As previously indicated, while an employe is re-
celving workmen’s compensation for total disability he may not be eon-
tinued on the State payroll; and the fifteen days’ leave of absence to
which every employe is entitled is not affected by an absence from em-
ployment without pay. It is only absence with pay which is chargeable
against the annual fifteen days’ leave of absence.

4. As we have already stated, compensation is payable directly to
the employe entitled thereto and not to your department. You will,
therefore, not receive any checks which it would be possible for you to
endorse over to such employes, and the question whether these pay-
ments should be paid into the State Treasury through the Department
of Revenue will not arise.

5. We have also already answered your fifth question by advising
vou that an employe cannot continue to receive his regular pay from
the Commonwealth while he is totally disabled, due to an accident, and
Is receiving disability benefits from the Commonwealth’s insurer.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Vo Special Deputy Attorney General.
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Public Schools—Student Patrol to Safcguard Pupils on Strects and Highways—
Poawers and Liabilitics—Darmages,

A Board of Education may safeguard its pupils on the streets and highways
hy establishing reasonablé rules for their conduct while passing through the
streets and highways going to and from their homeg to school, but the board
is without authority to otherwise regulate the use of public streets and high-
ways by the general publie, or to enforce regulations for traffic movement
through a student patrol, nor is it liable in damages for injuries to a pupil as-
signed to act as a student patrol, or to others, received in the activities
of such patrol, .

Department of Justice

Harrisburg, Pa., January 9, 1929,

Honorable John A. H. Keith, Superintendent of Public Instruection,
Harrisburg, Pennsylvania.

Sir: We have your request to be advised to what extent, if any, a
Board of Eduecation is responsible in case of an accident to one of the
sehbol pupils who has been appointed a Patrol while in the performance

of his duties.
In answer to our question: ‘‘What are the Duties of a Student

Patrol,’”’ your departmenf has submitted the following letter, received
from one of the school districts of the Commonwealth :

““The board of Education are considering establishing
Student Patrols, to afford the school pupils, of the lower
grades, better protection at various street intersections
which we consider dangerous, also to patrol at various
points, along the main streets, at the time schools are dis-
missed and possibly during the time pupils are going to
school, but before taking definite action, the board are
anxious to determine if the Board of Education is respon-
sible in any manner in case any of those children that
have been appointed Patrols are injured while performing
the duties assigned to them.

““We have several very dangerous street intersections,
over which a large number of pupils must pass, and in or-
der to afford them all the protection possible, we contem-
plate establishing Student Patrols. If it can be legally
done, we expect to have the children who are appointed to
these positions given power to make arrests when their ‘or-
ders are not respected, but in case this ean not be done, we
shall work very close with the borough Police officers.”’

The purpose for which the public sechools are organized and main-
tained is the education and improvement of children in learning. A
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Board of Education has the power to make suitable rules, regulations,
by-laws or ordinances for its own government, and the government of
those over whom it may have jurisdiction or control. Such rules, regu-
lations, etc., must be made for the government, good order and safety
of our schools, and must be suitably adapted to the purposes for which
the school distriets are created, and cannot be either inconsistent with
the general law or the act creating such school distriets, or unreason-
able or oppressive. Such rules, regulations, ete., may govern the con-
duet of the pupils not only while they are upon the school premises, but
also from the time they leave their homes to go to school until they re-
turn to their homes from school.

The regulation of the general public upou our streets and highways
by law or ordinance, and the enforcement of such regulation by the
State and various municipalities therein, is an exercise of the police
power inherent in the State or delegated to those munieipal divisions.

IIT Dillion on Municipal Corporations, 2066, Section
1273.

The municipalities of the State derive such power from constitu-
.tional, statutory or charter provisions. Strictly speaking, a munici-
pality has no original or inherent power to control or regulate the use
of its streets, and may only exercise such power when it is granted in
express words or when it is necessarily or fairly implied in or incident
to those powers expressly granted or to those powers which are indis-
pensable to the accomplishment of the declared objects and purposes
of a municipality.

40Eastt0wn Township vs. Merion, Etc., Company, 18 Dist.
O. 7y

Millerstown vs. Bell, 123 Pa. 151.
Pennsylvania Railroad Company vs. M ontgomery
County, 167 Pa. 62, 71.

A school district may not lawfully exercise such power in the absence
of express legislative authority, or unless the power is necessarily im-
plied in or incident to those expressly granted to it, or those indispen-
sable to the declared objects and purposes of a school distriet.

Pennsylvania Railroad Company’s Case, 213 Pa. 373,376.

We have looked in vain for a constitutional or statutory provision
which expressly delegates police powers to a school district extending
over the streets and highways of the Commonwealth, and, in our opin-
lon, such power i3 not implied in or incident io the powers expressly
gr&‘lnted, and is not indispensable to the accomplishment of the declared
objects and purposes of the school district,

A doubt as to corporate power is resolved against its existence, and
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this is no less true of a school district than of a private corporation, for
the source of power in each is the same.

37$’ennsylvania Ratlroad Company’s Case 213 Pa. 373,

Attendance at school by children in this Commonwealth is compul-
sory. The danger to which children lawfully upon the streets and
highways are exposed by traffic movement is common knowledge, but
the duty to so regulate the use of the streets and highways, and to so
enforee such regulations as to promote the safety of the children upon
them, rests upon the State or its several municipal divisions to which it
has delegated the power to control the streets and highways after they
have been opened and to preseribe particular regulations governing
their use.

Easttown Township vs. Merion, Etc., Supra.
Ellwood Lumber Company vs. Pittsburgh, 269 Pa. 94,
95.

McHale vs. Transit Company, 169 Pa. 416, 424,
Pennsylvania Railroad Company vs. Montgomery, 167
Pa. 70.

The General Borough Act of 1927. )
The Vehicle Code of 1927.

The school district may, by reasonable rules and regulations for the
conduct of the pupils, safeguard the children when going to and from
the school to their homes. Rules having.this purpose as their object
have been sustained as a reasonable and valid exercise of the Board’s
authority, i. e., a rule requiring children to go directly from school to
their homes: a rule prohibiting children from fighting en route. Hav-
ing in mind modern traffic conditions, a rule requiring children to cross
streets or highways at certain guarded points would be a reasonable and
valid exercise of its authority over its pupils. Such a rule is self-regu-
lation. It acts directly upon the pupil in restraint or constraint of his
conduct and does not directly affect the general public. The regulation
of the general public upon the streets and highways, and the creation
and direction of the agencies necessary to enforce such regulation, is
not inherent in a school distriet nor is it delegated to it by statute. It
is not implied in, or incident to its powers, and, in our opinion, it is
not essential to accomplish its declared objects and purposes.

We are of the opinion, and so advise, that a Board of Education may
safeguard its pupils on the streets and highways by establishing reason-
able rules for their conduct while passing through the streets and high-
ways going to and from their homes to school, but it is without authority
to otherwise regulate the use of public streets and highways by the gen-
eral publie, or to enforce regulations for traffic movement through stu-
dent patrol.
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There being no power in the Board to impose upon the student the
responsibility of patrolling the streets and highways, if a Board of
Education undertakes by rule or regulation to direct a pupil to act as
a Student Patrol, and he is thereby exposed to danger, and is injured
while performing such duty, the school district is not liable in damages,
not only because a school district is but an agent of the Commonwealth,
for the sole purpose of administering the Commonwealth’s system of
public education, and, therefore, not liable for the negligence, trespass

or tort of its directors or employes:
School District vs. Fuess, 98 Pa. 600.

Ford vs. School District, 121 Pa. 543,
but also because the exerecise of such power is ultra vires

Betham vs. Philadelphia, 196 Pa. 303, 310.

We express at this time no opinion as to the liability, if any, which
may rest upon the individual or individuals who require or direct the
student to perform such service:

School District vs. Fuess, 98 Pa. 600.

If injury to persons or damage to property result to others than the
Student Patrol by reason of the exercise of police powers by the stu-
dent, the rule of non-liability applies to the ulira vires acts because the
district cannot confer upon its agents lawful authority to represent it
beyond the constitutional or statutory powers, and again, we express no
opinion as to the liability, if ‘any, which may rest upon the individual
who performs the service or the individual or individuals who require
or direct the student to perform such service.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O'HARA,
Deputy Attorney General.

KRehool Districts—South Whitehall Township.

Rights, powers, liability anq procedure of school! districts in regard to bond
fssue for the purpose of erecting an addition to the consolidated building
located at Troxell's Crossing.

Department of Justice
Harrisburg, Pa., January 30, 1929.

Dr. John A. H. Keith, Superintendent of Public Instruction, Harris-
burg, Pennsylvania.
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Sir: I have your request to be advised as to the powers, rights,
liability and procedure of a school district under the following facts:

On April 24, 1928, the voters of the South Whitehall Township
School Distriet approved a bond loan of one hundred seventy-five thou-
sand dollars ($175,000.00) for the purpose of erecting an addition to
the consolidated building located at Troxell’s Crossing, and for the pur-
pose of erecting an elementary school building in the southern part of
the township. The Board of School Directors issued bonds in the
amount of one hundred thirty thousand dollars ($130,000.00) for the
purpose of erecting an addition to the consolidated school building
prior to November 6, 1928,

On November 6, 1928, the voters of the eastern election district of
South Whitehall Township School District voted favorably on being an-
nexed.to the City of Allentown and the City of Allentown also voted
favorably on this resolution.

We are informed that the territory so annexed to the City of Allen-
town does not include the southern part of the township and we are fur-
ther informed also that a decree of annexation has been entered by the
Court.

Five questions are submitted for our consideration. We will answer
the fifth question first:

Why does the State Council of Education not act in this case as re-
quired by Section 6306 of the School Code? ‘

Section 6306, Compiled School Laws, refers to the Act of April 7,
1927, P. L. 161, entitled, ‘“An Act to amend section five of the act, ap-
proved the twenty-eighth day of April, one thousand nine hundred and
three (Pamphlet Laws, three hundred and thirty-two), entitled ‘An act
for the annexation of any <city, borough, township, or part of a town-
ship, to a contiguous city, and providing for the indebtedness of the
same,’ by requiring approval by the State Council of Education as a
prerequisite to the annexation of part of a township to a contiguous
city.”’

Allentown is a city of the third class and annexation by that city is
governed by the Act of July 11,1923, P. L. 1047, entitled ‘‘ An Act pro-
viding a method of annexation of boroughs, townships, or parts of town-
ships, to cities of the third class; regulating the proceedings pertaining
thereto ; and repealing inconsistent legislation.’’

The Act of April 7, 1927, P. L. 161, did not amend the Act of April
11, 1923, P. L. 1047, and therefore consent of the State Council of Edu-
cation is not a prerequisite to a decree for annexation to a city of the
third class of part of a township.

You further submit the following questions:

1. If the Court has issued the final decree of annexation, may the
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School District of South Whitehall Township issue the remaining forty-
five thousand dollars ($45,000.00) worth of bonds of the original one
hundred seventy-five thousand dollars ($175,000.00) granted by the
voters April 24, 1928, any time during the current school year?

2. If the South Whitehall Township School District may issue the
remaining forty-five thousand dollars ($45,000.00) worth of bonds of
the original one hundred seventy-five thousand dollars ($175,000.00)
after the Court has issued the final decree of annexation, will the in-
crease in indebtedness be considered one hundred thirty thousand dol-
lars ($130,000.00) or one hundred seventy-five thousand dollars
($175,000.00), when the Allentown School District and the South
‘Whitehall Township School District will adjust the indebtedness?

3. May a fourth class school district, if the final decree of annexa-
tion has been issued by the Court, incur an additional indebtedness for
the purpose of erecting a school building which has been authorized by
the vote of the whole township before the question of annexation was
voted upon?

4. If an additional indebtedness may be incurred, does this ad-
ditional indebtedness enter into the final adjustment of indebtedness?

The Legislature, unless restrained by the Constitution, may alter the
boundary lines of a municipality by dividing the same into other munie-
ipalities, or by annexing other territory or annexing the municipality
itself to another, and even dissolve the municipality itself and create an-
other in its stead, embracing the same, or more or less territory, under
another corporate name.

Pennsylvania Company vs. Pittsburgh, 226 Pa. 322,
Troop vs. Pittsburgh, 2564 Pa. 172, 181 ;
Moore vs. Pittshurgh, 254 Pq. 185, 192.

What the Legislature may do with respect to munieipal divisions of
the State, it may also and does do with respect to the school distriets of
the State.

Act of May 18, 1911, P. L. 309.

The Legislature of Pennsylvania has provided that the property and
indebtedness of a school distriet affected by such divisions, annexation
or change, shall be ascertained and apportioned between or among the
respective districts involved, and when the existing debt has been ap-
portioned, has made the respective districts liable one to the other, for
their proportionate shares.

Act of May 18,1911, P, 1,. 309, Sections 110, 111 and 112, as amended

Ey 6the Act of July 20, 1917, P. .. 1134 and the Act of May 4, 1927, P.
. 685. Y

The control of the Legislature of the munieipal divisions of the State
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is well recognized and when exercised is subject only to the restraints of
special constitutional provisions, if any there be, including the provis-
ions of Article I, Section 17 of the State Constitution, which forbids the
passage of ‘‘any law impairing the obligation contracts.”’

Plynkett’s Creek Township vs. Crawford, 27 Pa. 107 ;
Brooks vs. Philadelphia, 162 Pa. 123, 131, 132;
Sugar Notch Borough, 192 Pa. 349, 354 ;

Moore vs. Pittsburgh, 254, Pa. 185, 192,

The obligation authorized by the election in the South Whitehall
Township School Distriet, of April 24, 1928, and the contracts made
pursuant thereto with the bondholders, is affected only by constitutional
and legislative provisions in force at the date of ‘the authorization.

IV Dillon on Municipal Cowporations, 2688, Section
1512;;

Seibert vs. Lewis, 122 U. S. 284,

The provisions of the Act of May 18, 1911, and its amendments, in
force on' April 24, 1928, the date of the election, becanie a part of the
contract between the school district and the vendees of its bonds.

In the absence of statutory provision, a corporate or gquasi-corporate
munieipal distriet, authorized to incur an indebtedness and issue bonds
to secure the same, retains the unexercised authorization until ex-
hausted and remains the obliger on the bonds issued notwithstanding a
subsequent division of its territory. The South Whitehall Township
School Distriet is the same artificial person now that it was before the
detachment of a portion of its territory so that any right which became
vested in it before the division must still be held to belong to it, unless
expressly taken away which does not appear to be the case here.

Barnett Township wvs. Jefferson County, 9 Waits 166,
168.

The statutory provisions of Sections 110, 111 and 112, of the School
Code, above referred to, do not, by making provision for the adjust-
ment and apportionment of the indebtedness of the distriet between
South Whitehall Township School District and the Allentown City
School Distriet, change that. principle. Such adjustment and appor-
tionment of the indebtedness does not transfer the obligation fo its
bondholders from the South Whitehall Township School District to the
Allentown City School District to the amount of the indebtedness ap-
portioned to the Allentown City School Distriet. It creates, under ex-
isting legislation by agreement of the distriets, or by judgment of the
Court, an obligation upon one district to pay to the other district that
portion of the indebtedness of South Whitehall Township School Dis-
trict outstanding on the date of decree of annexation, which may have
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been apportioned to it, and to take or retain property of the distriet
within its territorial limits and to receive or retain its proportionate
course, its sinking funds; or by adjustment of these items to impose the
net amount thereof upon the one district in favor of the other distriet.

For the purpose of ascertaining whether the indebtedness of the
school distriet has reached the constitutional or statutory limitation,
loans to the amount authorized by the electorate though not then con-
verted into an obligation of the district, in whole or in part, must be
considered an indebtedness of the district to the amount of its authori-
zation.

McGuire vs. Philadelphia, 245 Pa. 287, 298.

The reason for thisis stated in the opinion of the Court in that case
as follows:

f% % = If the city’s contention * * * should prevail, it
would mean that a municipality’s indebtedness may be
authorized by the corporate authorities and electors to an
unlimited amount, and that the Constitution permits the
authorization of that which it at the same time declares
shall not be consummated. * * * The authorization of in-
debtedness by a municipality is thus clearly limited by
the statute to seven per centum of the assessed valuation
of taxable property. * * * Every authorization of a
municipal loan is, therefore, to be regarded as exhausting
pro tante the municipality’s borrowing ecapacity. It is
not conceivable that the framers of the Constitution, or
the people who adopted it, ever intended that an election
should be held to authorize that which it may be im-
possible to carry out; yet this is the anomalous situation
contended for by the defendants. If an increase of one
million dollars beyond the seven per cent. limit may be
authorized because former authorized loans had not been
issued when said increase was authorized loans to the
amount of a hundred million dollars beyond the limit
may be authorized. In such a situation who could declare
which loans should be issued?’’

The purpose of the constitutional limitation on the power to incur
public debts is to protect the taxables ultimately liable therefor and pre-
vent interference with the due administration of public affairs by the
demands of importunate creditors holding obligations in excess of the
municipality ’s capacity or willingness to pay.

Brooke vs. Philadelphia, 162 Pa. 123, 126.

It is intended to limit authority in muniecipal divisions to create in-
debtedness and its terms are definable in the light of that purpose. The
Court in McGuire vs. Philadelphia, supra, defines the term ‘‘indebted-
ness’’ as used in Article IX, Section 8 of the Constitution to mean
‘‘authorization to create indebtedness,’” but the term ‘‘indebtedness’’ as
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used in Sections 110, 111 and 112 of the School Code, supra, in our
opinion, means that which the district, at the date the decree of annexa-
tion becomes effective, is bound to pay. It is not the authorization to
create liability by the sale and delivery of bonds in the future. They
may never be issued and sold. The district may abandon its authoriza-
tion as provided by the Act of 1927. Its indebtedness is the ascertain-
able sum then due or to become due to existing ereditors. It can no
more include the amount of an obligation which it may incur under
an electoral obligation than it may include the amount which it may
incur under its so called councilmanic authorization. The power to
create either form of indebtedness differs not in degree but in kind.

The electoral authorization creates a present power to obligate the
district, and that power is not subject to division with or transfer to
the withdrawing territory or the annexing district in the absence of
statutory authority. Such authority we do not find.

The debt created under such authorization is subjeet to apportion-
ment in the manner provided by the Legislature, School Code, supra,
as between the divided portions of the distriet holding the authoriza-
tion. When so apportioned, the outgoing district or the annexing dis-
triet becomes a debtor, and the remaining district becomes a ereditor, to
the amount of the indebtedness apportioned to the outgoing or annex-
ing district, without reference or prejudice to the rights of the creditor
bondholders.

Plunkett’s Creek Township, suprae;
Sugar Notch Borough, supra.

Taking into consideration the relative and reciprocal powers, rights
and obligation of the Legislature, the South Whitehall Township School
District, Allentown City School District, the existing bondholders, and
the potential bondholders, under the electoral authorization, we are of
opinion and so advise:

(a) The indebtedness created under the bond issue authorized by
the election of April 24, 1928, to be apportioned between the South
Whitehall Township School District and the Allentown City School
Distriet is one hundred thirty thousand dollars ($130,000.00) ;

(b) the electoral authorization to the South Whitehall Township
School District.to create a bonded indebtedness of one hundred seventy-
five thousand dollars ($175,000.00) is not affected by the division of
its territory;

(e) the South Whitehall School District may proceed to issue bonds
to the maximum of its electoral authorization and use the proceeds
thereof for the purpose of erecting an elementary school building in
the southern portion of the township, provided the contractual rights
of existing bondholders are not impaired. If their rights are impaired
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they have their remedy in equity based upon the impairment of their
contract and not upon lack of authority to issue the bonds.

When the bonds were purchased by the existing bondholders, they
knew or should have known :

(a) That the Legislature had the power to change the territorial
limits of South Whitehall Township School Distriet;

(b) fhat where as here a school district loses some of its assessed
property taxable for the benefit of bondholders the district ean and
must provide for an equitable adjustment of the indebtednéss as well
as the property of the district;

(¢) that such provision is intended to secure to the bondholders a
legal equivalent for the revenue of the territory detached from any
contracting district whose property may be taxable for payment of
their bonds;

(d) that if such provisions does not under the circumstances of a
particular case secure a legal equivalent therefor the creditors’ claim
or remedy for its collection is not impaired.

It is therefore within the power of the South Whitehall Township
School Distriet to fully protect its outstanding bondholders by agreeing
only to such division of the property indebtedness of the school distriets
as will not impair its capacity to pay its bonded indebtedness. It is
likewise the right and privilege of the bondholder to proteet his claim
by objection properly taken to any agreement which would impair the
capacity of the South Whitehall Township School District to pay, or to
intervene in any proceedings in equity brought pursuant to Sections
110, 111 and 112, School Code, supra, for the purpose of securing
proper and equitable adjustment of the property and liability of the
district without impairment of his eontract.

Whether the South Whitehall Township School Distriet shall proceed
to erect an additional building is a matter to be determined in its sound
discretion in the light of necessity, if any, therefor, and its ability,
not its legal authority, to raise money by sale of the unissued bonds.
If the marketability of the unissued bonds is affected by the loss of the
territory in the district annexed by the Allentown City School Dis-
trict, the South Whitehall Township School District may exercise its
right under the Act of April 13, 1927, P. L. 205, Sectién 5, to abandon
its power to increase its indebtedness thereunder.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O’HARA,
Deputy Attorney General,
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Public School--Truant and Incorrigible Pupils—Parental Consent—DBoard of
Public Education—Juvcnile Court—Authority and Powers.

The Board of Public Education has the right to transfer habitual truants
or persistept and serious offenders against school regulations from any of the
publie schools to the parental school with the written consent of the parents
or guardian of the boy without application to a Juvenile Court. Boys thus
transferred may not be removed by parents or guardians from a special school,
but may be from a residential school,

The Juvenile Court (8choeol Code of 1911, Section No. 1438) does not have the
right to commit boys without the express application or consent of the Board
of Public Education, and the Board need not accept boys thus committed by
the court at the court’s own instance.

The Juvenile Court does not have the right to direct the dismissals from the
parental schools of pupils transferred to that school by the Board of Public
Education without regard to the Juvenile Court, unless the child is dependent,
neglected, incorrigible, or delinquent, and has been committed by a magistrate
or justice of the peace, or a petition has been filed in the Juvenile Court by a
citizen, resident of the couuty, as provided by the Act of April 23, 1903, P. L.
274, as amended. Tn such cases the Juvenile Court may exercise full and ex-
.clusive jurisdiction in all proceedings affecting the treatment and control of
the child under sixteen years. The Juvenile Court has no authority to commit
boys to a parental school, except at the instance of the Board of PPublic Edu-
cation.

Department of Justice

Harrisburg, Pa., August 29, 1929.

Doctor John A. H. Keith, Superintendent of Public Instruction, Harris-
burg, Pennsylvania.

Sir: The Board of Education of the School District of Philadelphia
submits, and the Superintendent of Public Instruction requests the
opinion of this Department upon the following questions:

““1. Has the Board of Public Education the right to
transfer habitual truants or persistent and serious
offenders against school regulations from any of the
publie schools to the parental school with the written con-
sent of the parends or guardian of the boy without appli-
cation to said Court?

‘2. May boys thus transferred to said schoeol be re-
moved by the parents or guardian upon the withdrawal by
said parents or guardian of the consent indicated in
question No. 1, without the approval of the Board of Edu-
cation?

3. If the answer to question No. 1 is affirmative, has
the juvenile Court (School Code, Section 1438) the right
to make similar commitments without the express appli-
cation or consent of the Board of Public Education, and
must the Board of Education accept boys thus committed
by the eourt at the court’s own instance?
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¢4, Tf question No. 1 be answered in the afﬁ'rlne_ltive,
lias the Juvenile Court the right to direct the dismissals
from parental schools of pupils transferred to that school
by the Board of Public Education without regard to the
Juvenile Court?

‘5 Has the Juvenile Court authority to ecommit boys
to the parental school except at the instance of the Board
of Public Education?’’

We briefly answer these questions as follows:
1. Yes, whether the school be:
(a) A special school where the pupil resorts daily,
or

(b) A residental school, where the pupil remains
in residence.

2. No, if the school established is a special school and not a residen-
tial school. Yes, if the school established is a residential school and the
Board contemplates the detention of the pupil in residence.

3. No.

4. No, unless the child is dependent, neglected, incorrigible, or de-
linquent, and has been committed by a magistrate or justice of the
peace, or a petition has been filed in the Juvenile Court by a citizen,
resident of the county, as provided by the Aet of April 23, 1903, P. L.
274, as amended. In such cases the Juvenile Court imay exercise full
and exclusive jurisdiction in all proceedings affecting the treatment
and control of the child under sixteen years. In all other instances, the
right of custody may only be raised in the usual proceeding by writ of
habeas corpus.

5. No.

The school distriets of this State are authorized by Section 401 of the
School Code to establish parental schools. A parental school is a school
where the pupil remains in residence during the school term, under
the constant supervision of the instruectors and supervisor. It is in-
tended to exercise therein parental custody during the school year of
pupils who are beyond the control of the parents and teachers and be-
come irregular in attendance, negleetful of school duties, and persis-
tent violators of the school rules and regulations. Such children are
problems not sufficiently serious perhaps to be committed to a reforma-
tory or house of correction, but they do, on the other hand, require con-
tinuous supervision and a combination of home and school to restore
them to a proper attitude towards school and school attendance.

The Board of Eduecation is authorized by Section 1405 of the School
Code, for the purpose of designating the schools to be attended by the
pupils in the district, to subdivide the district and classify the pupils in
the distriet, and to assign sudh pupils to such school or schools therein
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as it may deem best in order to properly educate the children of the
district. Under these broad powers, the Board may require the attend-
ance of pupils of this type in a special school within the distriet during
the usual hours of the school day. Where, however, their best interests
require, and it is proposed to detain them in residence, it may only be
done with the consent of the parents, or, in the absence of such consent,
by the Juvenile Court, upon the application by the Board of Education
of the district, by its superintendent, supervising principal, secretary
or attendance officer, to the Juvenile Court of the county, under the
provisions of; Section 1438 of the School Code and of Section 2 of the
Act of April 23,1903, P. L. 274, as amended by the Aect of June 28, 1923,
P. L. 898, or, in the County of Philadelphia, to the Municipal Court of
Philadelphia County, under the Aect of July 12, 1913, P. L. 711, as
amended ; and, in Allegheny County, to the County Court of Allegheny
County, under the provision of the Act of March 19, 1915, P. L. 15; as
amended. *

Upon such application, the Court may commit a child under sixteen
years of age to the school, and when so committed the child is subject
to the further order of the Court, as to custody. After commitment
by the Juvenile Court, such minor can only be released from the school
upon application by the distriet, by the officers above named, to the
Juvenile Court, and order of the Court.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O'HARA,
Deputy Attorney General.

Public Schools—Treasurer—Corporation—Bank—Trust Company—_School Code
of 1911 and Its Amendments.

Unless otherwise specifically provided, the officers of the public school sys-
tem must be individuals, citizens and residents of the district. Had the Legis-
lature intended that the duties of treasurer of a school! district might be
discharged by a corporation, bank or trust company, it could have so provided.
A corporation, bank or trust company may not serve as treasurer of a school
distriet.

Department of Justice
Harrisburg, Pa., December 12, 1929.

Dr. John A. H. Keith, Superintendent of Public Instruetion, Harris-
burg, Pennsylvania,

Dear Dr. Keith: Replying to your request to be advised whether a
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corporation, bank or trust company may be elected treasurer of a
school district:

Sections 303, 303 (a), 326, 332, 509, and 519 of the Act of May 18,
1911, P. L. 309, as amended by the Acts of May 20, 1921, P. L. 972, May
9,1923, P. L. 178, June 18,1923, P. L. 839 and April 7, 1927, P. L. 170,
are material, or, in our opinion, throw some light upon the question sub-

mitted.

While the School Code provides that the treasurer of the distriet shall
be a member of the sinking fund committee, it makes no provision for
membership on this important committee if such treasurer were a bank,
trust company or corporation.

The School Code further provides in Section 332 that, if any school
treasurer shall convert the-moneys of the district to his own use, ete., or
shall prove to be defaulter, etc., such act shall be deemed and adjudged
to be an embezzlement, and provides a penalty, upon conviction thereof,
of a fine or imprisonment, but makes no provision for the punishment
of any officer or agent of a corporation embezzling funds of a school dis-
triet in the corporation’s custody as treasurer of the distriet.

Section 326 provides that ‘‘every person’’ elected as treasurer shall
furnish a bond. Section 303 (a) provides that the same person shall
not be secretary and treasurer of any board in distriets of the second
class that in districts of the third and fourth class, they may be members
of the board, and in districts of the first class they shall elect the treas-
urer of the city as school treasurer,

There is nothing in the School Clode which expressly or by implication
indicates the intention to permit artificial persons to Lold office in the
school system, or warrants an extension of the words ‘‘person’’ and
‘‘he’’ used in the sections above noted to include a corporation.

f0 % %% although it cannot be denied but that the bank,
being a corporation, and therefore a person in contempla-
tion of law, may be included by the use of the term ‘per-
son,’” yet, in the construection of statutes, the terms or lan-
guage thereof are to be taken and understood according to
their ordinary and usual signification, as they are gen-
erally understood among mankind, unless it should appear
from the context, and other parts of the statute, to have
been intended otherwise; and if so, the intention of the
Legislature, whatever it may be, ought to prevail. There-
fore, in the case before us, the term ‘person’ being gen-
erally understood as denoting a natural person, is to be
taken in that sense, unless from the context, or other
parts of the act, it appear that artificial persons, such as
corporations, were also intended to be embraced. Be-
sides, it has generally, if not universally been the case,
that the legislature in passing acts, when it was intended
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that the provisions thereof should extend to corpora-
tions as well as to individuals, designate specifically, so
as to leave no room for doubt. * * *”’

School Directors vs. Carlisle Bank, 8 Watts 289, at 291.

This case was commented on in Saving Fund Society vs. Yard, 9 Pa.
359, where it was said:

€% * % And although there are some of the dicta in
that case which I apprehend do not meet the entire ap-
probation of this court, yet the exact point ruled, that is,
that the word person does not usually include corpora-
tions when used in statutes or common parlance, although
in its legal import it embraces them, ig well, and of good
authority. * * *”’

Unless otherwise specifically provided, the officers of the public
sechool system must be individuals, citizens and residents of the dis-
trict. Had the Legislature intended that the duties of treasurer of a
school district’ might be discharged by a corporation, bank or trust
company, it could have so provided, but in the absence of such express
legislation, we 'are of the opinion and so advise, that a corporation,
bank or trust company may not serve as treasurer of a school district.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O’HARA,
Deputy Attorney General.

Real cstate brokers—Licenze Act of May 1, 1929—Auctioneers—Officers of cor-
porution—PFlace of business—Sienographer—Justice of the peace.

1. Anctioneers whose transactions in real estate are confined to sales at
auction need not be licensed under the Act of May 1, 1929, P. L. 1216.

2. A person who is an officer in a real estate corporation is rot required to
take out an individual broker’s license under the act unless he desives to act
as a real estate broker in eonnection with the business of the corporation “or
otherwise.”

3. It is not necessary for a person who is an officer in several real estate
corporations” to take more than one broker’s license in his own name if the
several corporations transact business from the same address.

4. Jf, however, the corporations have separate places of business at dif-
forent oddresces. and the oiliecr desires to engage actively in the business of
cach of them. he must comply with section 7 (d) of the Act of 1929 and take
out a duplicate Jicense for each place of business in excess of one.

5. All that section 9 (a) of the Act of 1929 requires is that each licensed
real estate broker shall bave and maintain a definite place of business within
Pennsylvania. which shall serve as an office for the transaction of business and
where the license shall be prominently displayed.

B-7552—1T
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6. The place of business where a license shall be prominently displayed
must be one which is open to the broker’s clients, and must be an office in the
usual sense of that word.

7. Such place of business may be located in any type of building, including
a private residence, and is is not necessary that a sign be displayed indicating
that the broker is engaged in the real estate business.

8. An employee or stenographer who merely gives information in the ab-
sence of the licensed broker or licensed salesman need not take out a license,
but this does not apply to a person employed for general work and to wait on
the public.

9. Anm attormey or justice of the peace may negotiate the sale of real estate
and divide the compensation with a licensed real estate broker or salesman;
not decided whether the converse is true.

10. It is not mecessary for each officer of a corporation conducting a real
estate business to secure a broker’s license.

11. It is necessary for each member of a partnership, other than the one
named in the firm’s license, to apply for an individual license,

12. A real estate builder is not a real estate broker, and a salesman em-
ployed by him need not be licensed.

13. A salesman employed by a real estate owner to sell real estate on a
salary must he licensed.

14. A justice of the peace is not required to take out a real estate license,
but a salesinan of real cstate employed by him must be licensed.

15. It is the duty of the Department of Public Instruction to refuse a real
estate broker’s license if charges are made against an applicant and proved to
be true after notice and hearing.

Department of Justice
Harrisburg, Pa., January 2, 1930.

Doctor John A. H. Keith, Superintendent of Public Instruction,
Harrishurg, Pennsylvania.

Sir: We have your request to be advised upon a number of ques-
tions which have arisen in the administration of the Act of May 1,
1929, P. L. 1216, known as the Real Estate Brokers License Act of
1929,

In view of the large number of your questions, we shall answer them
as we state them.

I

Does an auctioneer who occasionally sells real estate,
as an auctioneer, require a broker’s license?

Auctioneers must be licensed under the Act of May 5, 1921, P. L.
406. Having been thus licensed, they may, in our opinion, sell at
auction property of any character without any further licemse. This
includes real estate as well as personal property.

The Real Estate Brokers License Act does not specifically mention
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auctioneers, and, in our judgment, they do not come within the defini-
tion of ‘‘real estate brokers’’ contained in Section 2 (a) of the Act,
if their transactions in connection with real estate are confined to
sales at auction. If, however, they sell real estate or offer it for sale
otherwise than at auction, they come within the purview of the Act.

IL

Does a person who is an officer in several real estate
corporations require a separate broker’s license for each
organization ?

The issuance of brokers licenses to corporations is covered by Seec-
tion 7 (d) of the Act, which provides that:

‘% * ¥ Where a real estate broker’s license shall be
issued to a corporation or association, authority to trans-
act business thereunder shall be limited to one officer of
such corporation or association, to be designated in the
application, and named in the hcense Each other officer
of such association or corporation, desiring to act as a
real estate broker in econnection with the business of the
said association or corporation or otherwise, shall be
required to make application for and take out a separate
license in his or her own name individually. * * *’”

Under the language quoted, it is unnecessary for any officer of a
real estate corporation to take out an individual broker’s license, un-
less he desires to act as a real estate broker in connection with the
business of the corporation ‘‘or otherwise.”’

Clearly, the Legislature contemplated the possibility that an officer
of a real estate corporation might also be an officer in other similar
corporations, and it obviously intended that, if such an officer took
out in his own name a real estate broker’s license, he should be free to
act as such to the same extent as if he were an individual not con-
nected with the corporation in an official capacity.

It is, therefore, not necessary for a person who is an officer in
several real estate corporations to take out more than one broker’s
license in his own name, if the several corporations transact business
from the same address. If, however, the corporations have separate
places of business at different addresses, and the officer desires to
engage actively in the business of each of them, he must comply with
Section 7 (b) of the Act and take out a duplicate license for each
office or place of business in excess of one, from which he proposes to
carry on his activities.

I11.

Section 9 of the Aect states that every broker shall be
required to have and maintain a definite place of busi-
ness within the Commonwealth. Does a broker who trans-
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acts his business from a private residence, without any
sign indicating that he is engaged in the real estate busi-
ness, meet the requirements of this provision ?

All that Section 9 (a) of the Act requires is that each licensed real
estate broker shall have and maintain a definite place of business
within Pennsylvania, which shall serve as an office for the transaction
of business, under the authority of the license, and where the license
shall be prominently displayed.

A place of business where the license shall be prominently displayed
must be one which is open to the broker’s clients, and must be an office
in the usual sense in which that word is used. It may be located in
any type of building, including a private residence, and the law does
not require that there must be a sign indicating that the broker is
engaged in the real estate business.

IV.

Referring to Section 2, does the term, ‘‘real estate
salesman,’’ include an employe or stenographer in an
office who, when other members of the firm are out of the
office, offers property for sale or rent, or negotiates loans,
all in accordance with the established policy of the firm?

Section 2 (b) provides that the term ‘‘real estate salesman’’ shall
mean and include any person employed by a licensed real estate
broker ‘‘to sell or offer for sale, to buy or offer to buy, or to negotiate
the purchase, sale or exchange of any real estate, or interest in real
estate, the property of another, or to negotiate a loan upon real
estate, or to lease or rent or offer to lease or rent or place for rent any
such real estate.’’ '

A stenographer or office boy is not employed for the foregoing pur-
poses; and the mere giving of information in the absence of the l-
censed broker and the licensed salesmen of the office would not, in our
opinion, be such an act as would require the stenographer or office boy
to be licensed as a real estate salesman. However, a person employed
for general work in a real estate broker’s office, including stenography
and receiving and waiting upon the publie, would be obliged to have
a salesman’s license.

V. .

Section 15 of the Act declares that it shall be unlawful
for any licensed real estate broker to pay any compensa-
tion to any person other than a licensed real estate broker
or salesman. May a licensed broker share a commission
with one of those persons mentioned in Section 2. Para-

graph C, such as attorneys at law, justices of the peace.
ete. ?
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Section 15 (a) of the Act is as follows:

‘It shall be unlawful for any licensed real estate
broker, or real estate salesman, to pay any compensation,
in money or other valuable thing, to any person other
than a licensed real estate broker or real estate sales-
man, for the rendering of any serviece, or the doing of
any of the acts by this act forbidden to be rendered or
performed by other than licensees.’’

This section of the Act does not express what the Legislature had in
mind with that precision which is desirable in legislation, and it is
difficult to construe it consistently with Section 2 of the Act.

Section 15 (a) purports to prohibit the payment of compensation
by a licensed broker or licensed salesman to any person, other than
a licensed broker or salesman, for the rendering of any service or the
doing of any act ‘‘forbidden to be rendered or performed by other
than licensees.”’

In view of the exemptions contained in Section 2 (c), there are no
services or acts which the Act forbids any person other than licensees
to render or perform. Section 2 (a) specifies the acts which shall
constitute an individual, association, or corporation a real estate
broker, but Section 2 (¢) provides that the term ‘‘real estate broker”’
shall not be held to include ‘‘in any way’’ attorneys at law and
justices of the peace, nor shall it include an owner who is selling his
own property, a person holding a hona fide letter of attorney from an
owner for the disposition of the owner’s property, a receiver, a trustee
in bankruptey, an administrator, an executor, or any other person or
corporation acting under the appointment or order of any court, a
trustee, or a banking institution operating under the banking laws of
Pennsylvania.

Accordingly, all of the acts specified in Section 2 (a) may be law-
fully performed by real estate brokers, by attorneys, by justices of the
peace, or by any other person specifically mentioned in Section 2 (c).

What the Legislature probably intended to provide in Section 15 (a)
was that it would be unlawful for any licensed broker or licensed
salesman to pay compensation to any other than a licensed broker or
salesman for rendering any service or doing any act forbidden to be
rendered or performed by persons other than licensees or those persons
specifically exempted by Section 2 (¢) from the necessity of obtaining
licenses. .

Clearly, an attorney or justice of the peace may negotiate the sale
of real estate and divide the compensation with a licensed real estate
broker or salesman. On the other hand, if Section 15 (a) has any effect
whatsoever, it would seem that a licensed broker or a licensed sales-
man cannot lawfully divide his compensation with an attormey, a
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justice of the peace, or any of the other persons, associations, or cor-
porations mentioned in Section 2 (¢) as exempt from the necessity of
taking out brokers’ or salesmen’s licenses.

Until this question actually ecomes before you in the administration
of the Aect, we shall not answer it decisively.

VL

Section 7 (d). Must each and every one of the officers
of a corporation conducting a real estate business secure -
a license? Must each member of a partnership firm ap-
ply for individual license, irrespective of whether such
persons are actively engaged in the sale of real estate?

Tt is not necessary for each officer of a corporation conducting a real
estate business to secure a broker’s license. Officers are required to
take out individual licenses only when ‘‘desiring to act as a real estate
broker in connection with the business of the said * * * corporation
or otherwise.”” With partnerships the situation is different. The law
specifically provides that the broker’s license issued to a partnership
shall confer authority to act as a broker only upon one member of the
partnership who shall be designated in the application and named in
the license. It then provides that, ‘‘All the other members of such
copartnership shall be required to apply for and take out individual
licenses in their own names.”” This requirement is not qualified as ix
the similar requirement in the case of a corporation. It is, thevefore,
necessary for each niember of a partnership, other than the one named
in the firm’s license, to apply for an individual license.

VII.

Does a builder who employs a salesman on a salary
basis, who sells property which the builder owns, need to
be licensed as a broker? Must the salesman of such a
building, on a salary basis, be licensed? If on a commis-
sioned basis, must the salesman be licensed ?

A builder who sells property which he owns is not a real estate
broker. Section 2 (c¢) specifically provides that he shall not be so
regarded,

Under Section 2 (b) a real estate salesman is to be regarded as
such only when he is employed by a licensed real estate broker for
the purposes therein specified. As the builder is not a real estate
broker, a salesman employed by him is not a real estate salesman.

On the other hand, Section 2 (a) defines, ‘‘real estate broker,”’ to
include all persons, ‘‘who, for another and for a fee, commission, or
other valuable conmdelatlon shall sell, * * * rea] estate.”” This defini-
tion clearly brings within its scope a salesman employed by an owner
to sell real estate on a salary basis and sueh salesman must, therefore,
take out a broker’s license.
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VIII.

Does a justice of the peace who employes a real estate
salesman need to be licensed as a broker?

A justice of the peace is not required under any circumstances to take
out a real estate broker’s license but the salesman employed by a
justice of the peace must take out a real estate broker’s license for
the reasons stated in answering your previous-question.

IX.

Must the Department of Public Instruction issue a li-
cense to all persons whose applications are properly filled
out as indicated in Section 7, Paragraph B; or can the
Department investigate complaints, hold hearings. and
if necessary, refuse a license under Section 10, Para-
graph B? 1In short, in starting this licensing function,
may we refuse a license to any person whose application
is properly filled out? In still other words, must we, in
starting the matter, license everybody and then proceed
to the revocation of licenses?

The Legislature clearly contemplated that your Department -shonld
not grant a license to persons guilty of any of the practices specified
in Section 10 (a). Section 10 (e¢) provides that, ‘‘The refusal of the
department to issue any license, after application proyerly made, and
compliance by the applicant with the requirements of this act, shall
be subject to review by the court of common pleas of Dauphin County
* * ¥ 22

In our judgment, it is your duty to refuse a license if charges are
preferred against an applicant and if upon investigation and after
notice and hearing your Department believes that the charges have
been sustained.

It would be absurd to license all applicants notwithstanding the
pendency of serious charges against some of them; and a reading of
Section 10 of the Act makes it clear that the Legislature did not intend
your Department to pursue this rourse.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Tazation—School tazes assessed upon seated lands—Act of May 9, 1929, P. L.
168},

The collector of school taxes must exhaust every other means fo collect from
personal property before he returns the seated lands bound by the tax.
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Department of Justice,
Harrisburg, Pa,, May 1, 1930.

Doctor John A. H. Keith, Superintendent of Public Instruetion,
Harrisburg, Pennsylvania.

Sir: Your requests for an opinion from the Department of Justice
on the subject of the collection of school taxes and the application of
the Aect of May 9, 1929, P. L. 1684, to their collection, have been re-
ferred to me.

This Aect refers to the collection, among other taxes, of school taxes
assessed upon seated lands, and this opinion is confined to a considera-
tion of taxes assessed by school distriets npon seated lands.

We have considered the specific questions submitted by vou, and will
answer them in the light of the following considerations.

The true construection to be placed npon the Act of May 9, 1929,
P. L. 1684, and its effect upon the remedies existing at the date of its
enactment for the collection of school tax in the school districts of the
Commonwealth, is not free from doubt.

Upon its face this Act compels the receiver of tax to return such
taxes on or before the first Monday of May in the year following their
levy and assessment, but it may be that, in view of the history of
taxing legislation in this State, the Courts will interpret the phrase,
‘““it shall be the duty * * * to return,”’ as permissive rather than
mandatory, and that they will hold that the Act of 1923, P. L. 207,
affords an alternative remedy unimpaired by the Act of 1929, P. L.
1684,

Under another interpretation, the Act of 1929, P L. 1684, would
impose a penalty of one per centum per month beginning January 1,
1930, upon taxes assessed and levied prior to its enactment, without a
levy or warrant therefor by the authority levying the tax within the
territorial limits of a municipality or distriet; would reduce the time
within which the collectors of county, borough, and township taxes
may collect their respective duplicates out of the personal property of
the taxable or upon the premises from two years to periods less than
one year; would reduce the time within which the collectors of school
tax may eollect their respective duplicates out of the personal prop-
erty of the taxable or upon the premises from a period of approxi-
mately eleven months to a period of approximately six months; would
in effect amend the Act of 1923, P. I.. 207, by reducing the time within
which a claim may be filed upon a tax lien from a period within the
last day of the third calendar year after that in which the tax is first
payable to varying periods of less than a year; would either amend
the Aect of 1911, P. L. 309, (School Code), Section 562, by reducing
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the time within which the collector of sechool taxes in districts of the
second, third, and fourth class shall certify to the secretary of the
school board all unpaid school taxes assessed and levied upon real
property upon which there is no personal property out of which the
same can be collected or repeal this Section of the School Code, and
by so doing, perhaps, deprive school distriets of the benefit of the Aect
of 1923, P. L. 207.

Sueh construction would interpret the provisions of Section 1 of the
Act of 1929, P. L. 1684, as mandatory, and thus limit the use of the
procedure set up under the Act of 1923 P. L. 207, and make it avail-
able only between the date the tax duplicate is delivered to the col-
lector and the first Monday of May in the next year. It would ma-
terially reduce the time within which the taxable might, by the pay-
ment of his tax, escape the sale of his real estate, and it would also
substantially limit the period within which the collectors of the various
taxes may earn their commissions. Such interpretation would speed
up the collection of taxes, and may be the true interpretation. but as
we view the questions submitted, the responsibility to construe this
Act rests with the Conrts, who will have the benefit of passing only
upon litigated points and the briefs of counsel. The responsibility of
the Department of Justice, in our opinion, under these circumstances
is to indicate to you such action as the several school distriets and the
collectors of their taxes may take and should take until the Aect of
1929, P. L. 1684, has been interpreted by the Appellate Court.

Under this view we refrain from expressing our views and suggest
that the only safe course for the collector of school taxes to pursue is
to return all taxes assessed and levied in 1929 on seated lands and
unpaid to the county commissioners of the county in which the real
estate lies, and for which no liens have been filed under the Act of
1923, P. L. 207, not later than the first Monday of May. If the col-
lector of school taxes has mnot certified to the secretary of the school
board all unyaid school taxes assessed and levied upon real property
upon which there is no personal property out of which the same can
be collected, and does not return such taxes to the county commis-
sioners on or before the first Monday of May, 1930, he may thereafter,
if the construction last above noted be placed upon the Act of 1929,
P. L. 1684, find himself under the necessity of finding personal property
out of which he may make the taxes and penalties or personally liable
for the amount of the taxes and penalties. We suggest the advisability,
for the same reason, of including in such return the penalty of one
per centum per month, whether the tax was levied and assessed in
1929 prior to May 9, or after.

Briefly answering your questions not covered by above suggestions:
The Aect of 1929, P. L. 1684, applies to seated lands in sehool dis-

Sy
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triets of all classes; does not apply to taxes assessed prior to 1929 so
far as to compel or permit return thereof or the imposition of the
added penalty, but may apply to taxes assessed prior to 1929 and
returned pursuant to the provisions of the Aects of 1913, P. L. 285 and
of 1915, P. L. 660 so far as to provide a remedy for the enforcement
of the return: See Bradford County vs. Beardsley, 60 Superior Court
478. Claims filed pursuant to the Act of 1923, P. L. 207, must be
enforced pursuant to the provisions of that Act.

The penalty of one per centum per month authorized by the Act
of 1929, P. L. 1684, is added to taxes on seated lands unpaid before
January first of the year following the levy and assessment of the
tax whether personal property be found upon the premises sufficient
to pay the tax or not, and is collectible after January first whether
the tax be paid before or after the return to the county commissioner.

You are also advised that, in our opinion, the collector of school
taxes must exhaust every other means to collect from personal prop-
erty before he returns the seated lands bound by the tax, but if he
fails to make or to collect such taxes by distress and sale of goods and
chattels, or by imprisonment of the delinquent, his failure shall not
invalidate any return made or lien filed for the nonpayment of taxes
or any tax sale had for the collection of such taxes on such land:
Act of May 4, 1927, P. L. 712, amending the Aect of April 15, 1834,
P. L. 509, Section 21.

You are further advised that if any tax is returned to the county
commissioners for collection, the collector is not entitled to reeceive or
collect any fees, commissions, or penalties, and is relieved from re-
sponsibility for its collection: Aet May 7, 1929, P. L. 1576.

Replying to your specific questions:

“Can school districts require the county treasurer to
furnish detailed statements of the tax collected ?’’

It is the duty of the county treasurer to account to the school dis-
trict for all taxes assessed and levied by the school district, and all
penalties thereon as provided by law, which may be collected by him
pursuant to the provisions of the Act of May 9, 1929, P. L. 1684. No
detailed statement is required of him other than the report and return
to the court of common pleas as required by Section 9 of the Act,
where a sale is had. Where no sale is had, it is the duty of the county
treasurer to report and transmit the tax and penalty so collected in
due course of business.

“Does the additional penalty that is assessed on the
first Monday of January apply to taxes which are sub-
sequently paid before the first Monday in May or before
the return is made to the County Commissioners?’’
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Yes.

““What is seated land as relating to unseated land?
Is there such a thing as unseated land in third class
cities?”’

‘“Seated land,”’ as used in the tax laws, is land that is occupied,
cultivated, improved, reclaimed, farmed, or used as a place of resi-
dence; lands on which are such permanent improvements as indicate
a personal responsibility for its taxes.

““Unseated lands,’’ are those on which there are no such improve-
ments as indicate a personal responsibility for its taxes; lands which
are neither in the possession of, nor cultivated by, any person.

v Very truly yours,
) DEPARTMENT OF JUSTICE,

S. M. R. O°’HARA,
Deputy Attorney General.

School lawe—Educational convenlion—-Attendance of school officers-—Require-
ment by directors—Paymen! of expenses—I~Iunds of district—Erpenditures
authorized.

1. The School Code of 1911 does not empower the dirvectors of a school dis-
trict to require attendunce at educational conventions by superintendents,
principals or supervisors, nor may the expenses of those officers while attend-
ing such conventions be paid from the funds of the district.

2, A school district is liable only for such expenses and charges as are

expressly or impliedly authorized by law and such as are necessary and
properly incident to the performance ot a statutory authority or duty.

Department of Justice,
Harrisburg, Pa., May 2, 1930.

Doctor John A. H. Keith, Superintendent of Public Instruection,
Harrisburg, Pennsylvania.

Sir: We are in receipt of your request to be advised whether the
expenses of a superintendent of schools, city superintendent, prineipal,
or supervisor, while in attendance at educational conventions, may be
paid from the funds of the school district.

Superintendents. of school, city superintendents, prineipals, and
supervisors are appointed pursuant to, and their qualifications and
duties prescribed and defined by, the School Code.

Eduecational conventions consist of various officials and employes of
the educational field who are organized in groups, usually, though not
always, limited to certain officers or employes, for instance, school di-
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rectors, principals of schools, teachers, etec. These conventions afford
an opportunity for those in attendance to exchange ideas upon the
management, operation or educational policies of schools in the State
and the United States. The practice of superintendents and other
employes of the school system attending educational conventions for
the reflex benefits which will acerue to the local system has developed
throughout the country. No duty is imposed by the School Code of
this Commonwealth, however, upon superintendents of schools, prin-
cipals, or supervisors to attend these conventions, and it cannot be
said that such attendance is necessary, or properly incident to the
discharge of their specific duties as defined in the School Code.

Under these conditions, may the school district requiresby rule or
regulation, superintendents, principals, or supervisors of schools to
attend such educational conventions.

Section 119 of the School Code vests the several school districts with
all necessary powers to enable them to carry out the provisions of the
Code, and Section 404 provides:

““The board of school directors in every school district

in this Commonwealth may adopt and enforce such rea-

sonable rules and regulations as it may deem necessary

and proper, regarding the management of its school af-

fairs and the conduct and deportment of all superin-

tendents, teachers, and other appointees or employes dur-

ing the time they are engaged in their duties to the dis-

triet, * * ¥
It is submitted that the benefits resulting from attendance at such
conventions are twofold: to the individual attending, it enhances his
qualifications for the discharge of his professional duties; to the school
district, the indirect benefit which results from the enhanced profes-
sional qualifications of its superintendents, principals, and supervisors.
The school system is designed for the education of every person re-
siding in the Commonwealth, between the ages of six and twenty-one
years, who may attend such schools. It is no part of its purpose to
provide for the professional education of its officers or employes.
The reflex benefit to the district which may result from the participa-
tion of officers and employes in educational conventions depends on
the presence of so many conditions, that it may be considered problem-
atical in many instances, and the connection of such conventions with
the school system in the local district is too remote to justify a board
of sechool directors in adopting a rule requiring these employes to
attend their sessions.

In a proceeding had for the removal of school directors in Parsons
Borough, reported in 23 Luzerne Legal Reégister Reports 455, it was
charged that the board had made payments to more than one director
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for expenses in attending a convention of school directors in Harris-
burg, Pennsylvania, and national conventions of school superintend-
ents in Cleveland, Ohio, and Chicago, Illinois. The Court, Fuller,
P. J., in passing upon this charge said:

““This expenditure * * * was not only unlawful, but
also, like all expenditure of public money for attendance
upon conventions, was absolutely useless and wasted on

something whieh could not possibly be of any value to the
public.”’

As a general rule, a school distriet is liable for such expenses and
charges, and such only, as are expressly or impliedly authorized by
law, and such as are necessary and properly incident to the performance
of a statutory authority or duty.

It was felt necessary to secure legislative authority for the appoint-
ment of delegates to such conventions of school directors and the pay-
ment of their expenses. This was done by the Act of April 8, 1919,
P. L. 56. In the absence of similar legislative authority for this ex-
penditure of school funds, we are of the opinion, and so advise, that
the board may not require its employes to attend educational con-
ventions and pay their expenses while so attending.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O'HARA,
Deputy Attorney General.

School law—Director—Employment by district—S8chool Code of 1911, sec. 226—
Resignation from office during term—E{ffect.

A school director duly elected or appointed for the legal term of office may
not, by resigning his office during that term, render himself eligible to em-
ployment in any capacity by the school district of which he was so elected or
appointed director, and thus evade the probibition of section 226 of the School
Code of May 18, 1911, P. L. 309.

Department of Justice,
Harrisburg, Pa., July 11, 1930.

Doctor John A. H. Keith, Superintendent of Public Instruetion,
Harrisburg, Pennsylvania.

«

Sir: You have requested our opinion upon the following question :

May a school director, who is elected for the legal term of office,
resign his office during the term for which he has been elected, and



204 OPINIONS OF THE ATTORNEY GENERAL

thereafter be employed in any capacity by the school district, during
the period for which he was elected school direector, and be compen-
sated for his services.

The Act of May 18, 1911, P. L. 309, (School Code), Section 226, pro-
vides:

““No school director shall, during the term for which
e was elected or appointed, be employed in any capacity
by the school district in which he is elected or appointed,
or receive from such school district any pay for services
rendered to the district except as provided in this act.”’

In our opinion, and you are so advised, the school director may
not, during the term for which he is elected or appointed, be em-
ployed in any capacity by the school distriet in which he is elected
or appointed, and he may not evade the provision of Seetion 226 of
the School Code by resigning his office as school director before the
expiration of his term, and thereafter accept appointment or employ-
ment by the school district within the period for which he was elected.

Under the plain language of Section 226, the situation presented by
the question here submitted does not fall within the rule which is
applied where the Constitution or statute forbids one to hold or enjoy
an office under certain conditions, and under which it has been held
sufficient if the electee or appointee divests himself of his disqualifica-
tion or becomes qualified before the time arrives for him to assume the
duties of his office or appointment:

Deturk vs. Commonwealth, 129 Pa. 151 ;

Commonwealth vs. Haeseler, 161 Pa. 92;

Commonwealth vs. Kelly, 255 Pa. 475;

Mosby vs. Armstrong, 290 Pa. 517 ;

Commonwealih vs. Snyder, 294 Pa. 555. .

In the language of People ex rel. Ellis, Attorney General, vs. Len-
non, (Mich.) 49 N. W. 308, the language used in Section 226 of the
School Code of 1911 fixes the period of his ineligibility and excludes a
construction which would have attached in the absence of that lan-
guage,

Section 226 of the School Code has not been construed by the Ap-
pellate Courts of this State, but under the language of Article II,
Sections 3 and 6 of the Constitution of 1874, which is identical with
that of Section 226 of the School Code, this Department (Opinions of
1.:he Attorney General, 1923-24, page 173‘), held that a representative
In the General Assemibly, during the time for which he was elected
could not be appointed to the office of judge of the court of common’
pleas, and attempts to remove such ineligibility by resignation of office
have been passed upon by the Appellate Courts of other states, and,
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in so doing, they have construed the language of statutes identical or
similar to the provision of Seetion 226 of the School Code.

The general law for the incorporation of cities in the State of
Michigan contains the following provision: ‘

% * * ‘No alderman shall be elected or appointed to
any other office in the city during the term for which he
was elected as alderman, * * *’ 77

and the Constitution of the-State of Michigan provides that:

(% * * ‘no person elected a member of the legislature
shall receive any civil appointment within this state or
to the Senate of the United States from the Governor,
the Governor and the Senate, from the legislature, or

any other state authority during the term for which he
is elected, * * *7 7,

In People ex rel. 1 Ellis, Attorney General, vs. Lennon, (Mich.), supra,
the Court held that an alderman whose term of office had not expired
by limitation was ineligible to hold the office of chief of police, such
officer being appointed by the common council and paid from the city
treasury, although he had resigned before the appointment was con-
firmed.

The Court, in its opinion, said :

‘% * * The purpose of these statutes is to prevent of-
ficers from using their official positions in the creation of
offices for themselves or for the appointment of them-
selves to place. While the law concedes the right of res-
ignation, it is its policy to take away all inducements to
the vacation of office. Statutes should be so construed as
to give every word and phrase used its common and ap-
proved meaning. If it was the intention of the legislature
to limit the prohibition to the term of actual service, or
simply to make members of the council or aldermen ineli-
gible to other city offices during the term of actual service,
the phrases, ‘during the term for which he was elected,’
and ‘during the period for which he was elected,” are en-
tirely superfluous The term for which respondent was
elected is clearly defined by the charter, and the language,
‘the term for which he was elected,’” has a clear and well-
defined meaning. He was elected to serve for two years
whether he served that time or not. The language used in
the statutes fixes the period of his ineligibility, and ex-
cludes a construction which would have attached in the
absence of that language. It follows that at the time
of his appointment respondent was ineligible, * * *.”’

Article 4, Section 19, of the Constitution of California, which took
effect on December 21, 1916, reads as follows:

«“No senator or member of the assembly shall, during
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the term for which he shall have been elected, _hold or
accept any office, trust, or employment under this state;

* ¥ #"’

Chambers was elected as a representative for the term beginning
January, 1915, and ending January, 1917, but he resigned on De-
cember 19, 1916, to accept another office, and the Supreme Court of
that State in Chenoweth vs. Chambers, (Cal.), 164 Pac. 428, held that
the word “‘term’’ ‘referred to the period for which Chenoweth was
elected, and not merely to his incumbency, so that he could not evade
the constitutional provision by resignation.

The Court, in its opinion, say:

““The word ‘term,’ used in the section, refers, we think,
to the period for which the petitioner was elected, and
not merely to his incumbeney. * * * When we speak of
the ‘term’ for which an officer has been elected, we mean
the period of time fixed by statnte during which he may
serve, and not to the time he may happen to serve * * *

““We need not consider the effect of petitioner’s resig-
nation prior to the going into effect of the amendment.
* * % We do not think that petitioner succeeded in evading
its foree by his resignation prior to December 21st; for
the section deals with a fixed period of time, to wit, the

‘term’ of the officer, and not to the period of his in-
cumbeney.’’

Under the provisions of Seetion 5 of Article 3 of the Constitution
of Florida, no Senator or Member of the House of Representatives is
eligible for appointment or election, during the time for which he was
elected to any civil office under the Constitution of this state that has
been created, or the emoluments whereof shall have been increased, dur-
ing such time, and in In re Members of Legislature, (Fla.), 39 So. 63,
the Supreme Court of that State held that such ineligibility continues
during the entire time for which such member was elected, and such
member cannot render himself eligible during time by resigning his
legislative membership.

These authorities clearly point out with irresistible force the only
conclusion to be drawn from the language of the Seetion under con-
sideration,

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. 0'HARA,
‘ Deputy Attorney General.
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8chool law—Bids on building work—"“Public notice’—Nature and time—=School
Code of 1911—Duty of school bourd—Contemporaneous publication with ad-
vertisement of bond issue.

1. The “due public notice” of the taking of bids by a school board for work
{0 be done upon a school building, required by seetion 617 of the School (ode
of May 18. 1911, . L, 309. as amended, may properly be given in the same
manner as is required by section 708 of the School Code in the case of bids
for supplies, the purpose of such notice\ being the same in either case.

2. Where the size and scope of a building project so require. it may be the
duty of the school board to permit a greater period of time than three weeks for
the necessary examination of the site and the plans and specifications and for
the preparation of bids.

3. Publication once u week for three weeks menns advertisemment in each
of three successive weeks, althongh not necessarily on the same day of the
week, and the date for opening bids may not be fixed during the last calendar
week in which the advertisement appears.

4. Where a bond issue has been authorized for the purpose of financing -
proposed school building, the advertisement for bidsx omn the building may be
contemporaneous with that for bids on the bond issue, provided the former
advertisement expressly makes the award of the contract subject to the issur
of the bonds,

Department of Justice,
Harrisburg, Pa., July 11, 1930.

Doctor John A. H. Keith, Superintendent of Public Instruction, Harris-
burg, Pennsylvania,

Sir: We have your request to be advised as to what constitutes ¢“duc
notice,”’ under the provisions of Section 617 of the Act of May 18,
1911, P. L. 309, (School Code).

This Section, as amended by the Acts of July 10, 1919, P. L. 889, and
of May 7, 1929, P. L. 1625, Provides:

‘“All construction, reconstruction, repairs, or work of
any nature, including the introduction of heating, ventil-
ating, or lighting systems, upon any school building or
upon any school property, made by any schoo! district
in this Commonwealth, where the entire cost, value, or
amount of such construction, reconstruction, repairs, or
work, including labor and material, shall exceed threc
hundred dollars ($300) shall be done under contract or
contracts to be entered into by such school district with
the lowest responsible bidder, upon proper terms, after
due publie notice has been given asking for competitive
bids: Provided, That if due to an emergency, a school
plant or any part of the same becomes unusable during
the school term, competitive bids for repairs or replace-
ment may be solicited from at least three responsible bid-
ders, and, upon the approval of any of these bids by the
State Superintendent of Public Instruction, the board of
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school directors may proceed at once to make the neces-
sary repairs or replacements in accordance with the
terms of said approved bid or bids.”’

Neither the School Code nor any general act preseribes the time and
mode of giving such ‘‘due public notice’’ asking for competitive bids.

Under a statute requiring ‘‘due notice’’ of taking depositions out
of the state, and not under a commission, it was held that due notice
was that notice which would reasonably enable the adverse party to be
present at the taking, and depends on the cireumstances of each case,
and must be settled by the sound discretion of the presiding judge:
Harris vs. Brown, 63 Maine, 51, 53.

‘‘Due public notice’’ must be assumed to mean compliance with law,
that is, whatever notice the law requires: Copelan et al. vs. Kimbrough
et al., (Ga.), 102 S. E. 162, 164.

Under the by-laws of a trade union which provided for fining and
otllerwise punishing any member violating the law of the association,
ete., and providing for a trial with ‘‘ due notice,’’ it was held that ‘‘due
notice’’ means notice that the accused is to be put upon trial at a speci-
fied time upon specified charges, and notice must be given in season to
afford him reasonable opportunity to make preparation to meet the
charges by summoning witnesses in his behalf: Brennan vs. United
Hatters, T3, N. J. L. 729: 65 Atl. 165, 168; 9 L. R. A., (N. S.) 254;
118 Ann. St. Rep. 727; 9 Ann. Cases 698,

1t has been held that a notice in a newspaper is at the best but an un-
eertain method of communicating the knowledge of a fact, since the
party to be affected may never see the paper, or if he does, may not
read all the advertisements; but still it is sometimes the only practicable
mode, and is therefore either allowed by the principles of the common
law, or directed by act of assembly in particular instances: Watkinson
and Another vs. The Bank of Pennsylvania, 4 Wharton 482.

Section 708 of the School Code provides that the school districts shall
purchase supplies of the second class:

”‘f * * only after publie notice has been given by ad-
vertisement, published once each week for three weeks in
not less than two newspapers of general circulation:
Provjded, That in any district where no newspaper is
published, said notice may, in lieu of such publication
be posted in at least five public places, Such advertise-
ment or notice shall give all necessary information, or
give notice of convenient access thereto, in such manner

that bidders can intelligently make bids for such con-
tracts.”’

T}}e end to be accomplished by advertisement under the provisions of
Section 708 of the School Code is the same as that sought to be accom-
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plished under the provisions of Section 617 of the School Code, to wit:
to assure competitive bids by informing interested dealers in the one
case and building contractors in the other case of the proposed letting
of a contraet by the school district, and, in the absence of statutory
provision for the time and mode of the notice required by Section 617
of the School Code, the school distriet is justified in adopting the time
and mode provided by Section 708 of the School Code, unless the size
and scope of the building project suggests the necessity of permitting a
greater period of time for the necessary examination of the site, the
plans, and specifications, and preparation of the necessary data and
bids, to the end that the school districts may be assured of competitive
bids.

In this connection, you are advised that ‘‘publication once in each
week for three weeks,”” has been interpreted to mean an advertise-
ment in each of the three successive weeks although the advertisements
may not have been all on the same day of the week, and there may:
not have been twenty-one full days between the first day and the last
day of such advertisements: Hollister to use vs. Vanderlin, 165 Pa.
248 ; McKee vs. Kerr, 192 Pa, 164; but the date for opening the bids
may not be fixed during any day in the last calendar week during which
the advertisement appears: Currens vs. Blocher, 21 Super. .Ct. 30.

Where a bond issue has been authorized for the purpose of financing
the proposed building project, and where the public interests of the
district suggest the early completion of the building, we know of no
rule of law which forbids the advertisement for building bids at the
same time as the advertisement for bond bids, provided, the advertise-
ment for building bids contains appropriate language reserving the
right to award the contract only if the bonds are sold at a price satis-
factory to the board of directors, or to reject all bids in event of failure
to dispose of the bonds. The board of school direetors must be the
judge of the mecessity and wisdom of such concurrent advertisement,
and when the board’s judgment is determined by public consideration
alone, it will not be reviewed by the court: REobb, et al. vs. Stone, et al.,
296 Pa. 482.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O'HARA,
Deputy Attorney General
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OPINION IN RE PETITION FOR WRIT OF QUO WARRANTO
Quo warranto—~Petitioner—Duly to make out a prima facie case.
1. A writ of quo warrunto will not be instituted by the Attorney-General

on a petition of a private relator unless a clear prima facie case.is made out
and it is apparent that the litigation would be successful in the courts.

Constitutional law—Public office—Eligibility—Conviction of crime—Suspension
of sentence—Order to pay costs—E{ffect of—Forgery—Infamous crime.

2. A suspension of sentence on payment of costs after the entry of u plea of
nolo contenderc to a charge of forgery is not a conviction within the meaning
of article ii, section 7, of the Constitution of Pennsylvania, providing that no
person convicted of such crime shall be eligible to hold any office of trust or
profit in the State.

3. Forgery is an “infamous crime” within the meaning of the above section

of the Constitution.

j)epartment of Justice,
Harrisburg, Pa., July 24, 1929.

In re Petition of Joseph A. Wilner, et al. for a writ of Quo Warranto
against Frank P. Barnhart, Additional Law Judge, 47th Judicial

District.

OPINION.

This is an application to the Attorney General to institute proceed-
ings by writ of Quo Warranto against Frank P. Barnhart, Additional
Law Judge of the 47th Judicial District of Pennsylvania.

On the 16th day of May, 1929, the Governor appointed Frank P.
Barnhart, of the city of Johnstown, Pennsylvania, as Additional Law
Judge for the 47th Judicial District. The Secretary of the Common-
wealth issued a commission to him and on the 20th day of May, 1929,
the said Frank P. Barnhart took the oath as Additional Law Judge,
aforesaid, and has since been serving in that capacity.

Shortly after the said Frank P. Barnhart was commissioned and had
qaulified as a Judge for the 47th Judicial District, a proposed sugges-
tion ‘for a writ of Quo Warranto was presented to the Attorney General,
in which it was averred that the said Frank P. Barnhart was incapable
of holding any office of trust or profit in this Commonwealth, and
especially of holding the office of Additional Law Judge of the 47th
Judicial District, for the reason that on- the 19th day of February 1919,

213
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at No. 74 December Sessions 1918, in the Court of Quarter Sessions of
Cambria County, Pennsylvania, he was charged with an infamous crime,
viz: the crime of forgery ; that he entered a plea of not guilty, and pro-
ceeded with the trial of the said case; that during the trial the plea of
not guilty was withdrawn and a plea of nolo contendere was entered ;
and that on the 20th day of February, 1919, the Court made the fol-

lowing order:

““We think he (meaning Frank P. Barnhart) has done
the manly thing to enter this plea and terminate the
cause at this time, and we feel he has fully learned his les-
son ; and under the circumstances we are going to suspend
sentence upon him for this infraction of the law and upon
payment of the costs, and that is the sentence of the
court.”’

This proposed Suggestion for Writ of Quo Warranto was accom-
panied by an affidavit made by Warren S. Krise and Edwin K. Kintner.
Subsequently the affidavit of Warren S. Krise was withdrawn. The
proposed Suggestion was not accompanied by any petition. After
numerous requests and considerable delay, a certification of the court-
record in the case of Commonwealth vs. Barnhart was finally sub-
mitted to the Attorney General on July 8, 1929, being the time set by
the Attorney General, for a hearing of the complaint. At this hearing
it was agreed by the Attorneys for both the petitioner and the respond-
ent, that the hearing should be proceeded with and that subsequently
a petition and answer would be filed in order that all the questions and
facts involved might be fully presented to the Attorney General as a
matter of record. This petition was not received until July 17, 1929,
petition presents the same facts as were set up in the proposed Sugges-
tion for Quo Warranto, previously referred to. The forgery charged
consisted in the fixing of a seal after the last of three names on a judg-
ment note, the word Seal having been printed after the other two names.
The respondent in his answer contends that in, entering a plea of nolo
contendere during the trial, that by said plea he simply admitted a
physical act but not an act with any criminal intent to prejudice the
rights of any one. However, in my consideration of this case I am re-
stricted to the record as it stands and the merits thereof cannot be
material in my determination of this proceeding. He also contends
in his answer that he was not ‘‘convicted’’ within the meaning of that
term in Article IT Section 7 of the Constitution.

Two questions are presented by the petition and answer for my con-
sideration and determination as to whether a Suggestion for a Writ of
Quo Warranto should be filed by me in this case. The first question is
whether or not Frank P. Barnhart was charged with an infamous
offense within the meaning of Article II Section 7 of the Constitution.
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However, it was agreed by Counsel for the respondent that the erime
of forgery and altering of a written instrument is an infamous erime
within the terms of the said Article of the Constitution, so a discussion
of this question is unnecessary. This question, however, seems to be
clearly settled by the Supreme Court.

The next question is whether said Frank P. Barnhart, defendant,
was ‘‘convicted’’ within the meaning of that term as used in Article
IT Section 7 of the Constitution. This is the vital question in the case.
In fact, it is the only issue for my determination here.

Article 11 Section 7 of the Constitution provides:

‘“No person hereafter convicted of embezzlement of
public moneys, bribery, perjury or other infamous crime,
shall be eligible to the General Assembly, or capable of
holding any office of trust or profit in this Common-
wealth.”’

The record discloses that upon the plea of nolo contendere by the
respondent, sentence was suspended by the Court by the use of the
language previously quoted in the proposed Suggestion for a Writ of
Quo Warranto. This appears from an examination of the record, which
was certified as a whole by the Clerk of the Court of Quarter Sessions
of Cambria County. According to this certified record,—the accuracy
of which was admitted by all parties at the time of the hearing before
me,—no sentence, other than the order suspending sentence previously
quoted, was ever imposed upon said respondent.

.However, it was contended at the time of the hearing before me by
Attorney J. J. Kintner, who represented the petitioners, that said
suspended sentence was a ‘‘conviction’’ within the meaning of that
term in saidt Article IT Section 7 of the Constitution. This contention
was based, first on the fact that Judge Quigley, in suspending sentence,
said at the conclusion thereof—‘and that is the sentence of the court.”’
This contention was made notwithstanding the fact that the Court had
just previously stated clearly and concisely that he was suspending
sentence on the defendant and gave his reasons therefor. This conten-
tion of Counsel for the complainants has no merit because of the fact
that the Act of March 31, 1860, P. L. 423, Section 169, which makes
the fraudulently making or altering of any written instrument a mis-
demeanor and provides for the punishment thereof, expressly provides
that the sentence of the Court in such cases shall be: ‘‘to pay a fine, not
exceeding one thousand dollars, and to undergo an imprisonment by
separate or solitary confinement at labor, not exceeding ten years.”’
It is therefore made imperative by the express mandate of the law that
the court, if it had imposed a sentence in this case, must have imposed
both imprisonment and fine. Neither fine nor imprisonment was im-
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posed in this case, and the mere imposition of costs cannot be econ-
strued as the imposition of a sentence. In Pennsylvania, the suspen-
sion of sentence on payment of costs is not a sentence or judgment.
Commonwealth vs. Carelli, 90 Supr. Ct. 416. In Commonwealth vs.
Hamel, 44 Super. Ct. 464, the record discloses that sentence was sus-
pended upon the payment of costs in the following order:

“June 9, 1909, defendant sentenced to pay the costs
of prosecution and further sentence-suspended.”’

In this case the Court held that this was not a sentence but was a
suspension of sentence.

The other contention made by Counsel for the petitioners in support
of their argument that the suspension of sentence by the Cdurt in this
case was a ‘‘conviction’’ within the meaning of that term as used in
Article II Section 7 of the Constitution, was that the term ‘‘ conviction®’
as used therein must be taken in its popular sense and not in its legal
or technical sense. Various Pennsylvania Supreme and Superior Court
cases were cited, which I have carefully examined, but they do not sup-
port the contention made. The case upon which petitioners chiefly
rely and which they feel bears the closest analogy to the situation here
presented, fis the case of Wilmoth v. Hensel, 151 Pa. 200. It may be
well to note briefly -the facts in that case. That is a case in which a,
reward was offered for the prosecution and conviction of persons who
violated any of the statutes against bribery or corruption at a certain
election. The offer of this reward was made in a political speech by the
defendant, he being then Chairman of the Democratic State Commit-
tee. The plaintiff in that case, pursuant to the offer which had been
made at a political meeting in his part of the State, instituted the prose-
cution of a certain defendant for a violation of the election laws of the
Commonwealth at said election, and the defendant entered a plea of
guilty, but sentence was suspended by the Court. With respect to the
question whether or not there was a ‘‘convietion’’ in this case within
the meaning of that term as used by the defendant when he made said
offer of reward, the Supreme Court, in its opinion, said :

‘It is not needed that we should enter upon a discus-
sion ‘of the meaning of the word ‘conviction’ in its techni-
cal sense. We must regard it as it was probably in-
tended to be used, in its popular sense. In common par-
lance, a verdict is called a convietion: Smith vs. Common-
wealth, 14 8 & R 69. In this case there was more than a
verdict. There was a plea of guilty, which was a confes-
sion of guilt by the defendant. This was all that it was
possible for the prosecutor to do. He had brought the
offgnder to the bar of the court and compelled a plea of
guilty. He had no further control of the case. The
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sentence was entirely within the power of the court.
We are of the opinion that Howard was convicted of an
offense against the election laws within the meaning of the
defendant’s offer.”’

In the case of Commonwealth vs. Minnich, 250 Pa. 363, where the
court, in considering the meaning of the term ‘‘conviction’’ as used
in the case where the ‘‘record of conviction’’ was introduced in evi-
dence in the trial of an indictment charging the defendant as an acces-
sory to a murder, the record of the conviction of the principal simply
showed that a verdict of guilty was rendered but that no judgment was
entered thereon, and it was contended by the appellant that such rec-
ord was inadmissible. The court, in discussing the meaning of the
term ‘‘comnviction,’’ referred inter alia to the case of Wilmoth wvs.
Hensel, aforementioned, in the following language:

‘“Whatever difficulty we may encounter here will be
found due to the fact that the word conviction is of equi-
vocal meaning. It has a popular as well as technical
meaning. As popularly used it implies nothing more
than a finding of guilty by a jury, and this meaning has
been allowed it in several of our cases, notably in York
County v. Dalhousen, 45 Pa. 372; Wilmoth v. Hensel, 151
Pa. 200; while in others, as technically understood, it
means the ascertainment of the guilt of the accused and
judgment thereon by the court, implying not only a ver-
dict but judgment or sentence thereon, as in Smith v.
Com., 14 S. & R. 69; Cumberland County v. Holcomb,
36 Pa. 349. The difficulty becomes more apparent than
real if we are content to apply the ordinary rules of con-
struction. Technical legal terms are to be taken, in the
absence of countervailing intent, in their established com-
mon law significance, for the reason that they have a defi-
nite meaning which is supposed to have been understood
by those who were or ought to have been learned in the
law.”’

In Shields vs. Westmoreland County, 253 Pa. 271, the court, in its
opinion, interpreted the word ‘‘conviction’’ as used in Article IT Sec-
tion 7 of the Constitution, to the effect that there could net be any
conviction until a sentence had been imposed. The Court said:

““By Section 7, Article II, of the Constitution, it is de-
clared that ‘No person hereafter convicted of embezzle-
ment of public moneys, bribery, perjury or other infam-
ous crime, shall be eligible to the general assembly, or
capable of holding any office of trust or profit in this Com-
monwealth.” When Shields was sentenced May 11, 1912,
on the indictments charging him with embezzlement and
perjury, he then became convicted of those offenses. The
returns of guilty by the jury did not eonviet him in the
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legal sense of that term, but j1¢dgnlent on the verdicts did :
Commonwealth v. Minnich, 250 Pa. 363; Commonwealth
v. Vitale, 250 Pa. 548.”’

1 H

The distincetion between the words ‘‘conviet’’ or ‘‘convietion’’ as it

is commonly used and in its legal sense is found in the case of People
vs. Fabian, 192 N. Y. 443; 85 N. K. 672; 18 L. R. A, N. 8. 684. In
this case the indictment charged the defendant with the erime of know-
ingly voting at an election ‘‘not being qualified therefor.”” The alleged
disqualification was based on the fact that the voter had previously been
indicted for burglary in the first degree, and upon his trial therefor a
verdict had been rendered against him, although no judgment was ever
entered upon the verdict, sentence having been suspended. The defend-
ant demurred to the indictment upon the ground that the facts stated
therein did not constitute a crime; the specific basis of his objection
being that a voter has not been ‘‘convieted’’ within the meaning of the
Constitution and the qualifying statutes, unless the verdict against
Lim had been followed by a judgment. Mr. Justice Bartlet, delivering
the opinion, of the court, said:

““Upon reason, apart from authority, it will hardly be
contended that a man should be deprived of the right of
suffrage by a less conclusive judicial pronouncement
against him than is required to disqualify him or affect
his credibility as a witness. The disqualification of a
witness on the ground that he has been convicted of a
crime is clearly analogous to the disfranchisement of a
voter on the same ground. In disecussing the rule which
thus renders a witness incompetent, in the case of Faunce
v. People, 51, 111, 311, the supreme court of I[llinois has
said: ‘An examination of the adjudged cases in the vari-
ous states of the union, where substantially the same laws
are in force, will show that it is not the commission of the
crime, nor the verdiet of guilty, nor the punishment,
nor the infamous nature of the punishment, but the final
Judgment of the court that renders the culprit incompe-
tent. It is true that writers and judges have loosely said
tha‘g a party is convicted on the finding of a verdict
against him. It is true in a sense that he has been con-
victed by @he jury, but not until the judgment is rendered
is he convieted by the law; and the statute only, like the
common law, refers to the conviction imposed by the law.’
It may readily be conceded that the words ‘convieted’
and ‘.con.wction' are often employed with reference to the
verdiet in a criminal case, as distinguished from the
Judgment, without affecting the validity of this argument
as to the meaning of ‘convieted’ in the constitutional pro-
vision under consideration and in the legislative enact-
ments adopted in pursuance thereof.’’ .
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I take it that the language of the Supreme Court in Shields vs. West-
mjoreland County, supra, expressly determines that the term ‘‘con-
vietion’’ as used in Article II Section 7 of the Pennsylvanna Consti-
tution must be construed in its legal sense, and not in its popular sense,
and can only be so treated. In the light of this decision and the other
decisions cited therein by the Court, the ‘‘conviction’’ referred to in
this Section and Article of the Constitution, it is a conviction by the
law. The framers of the Constitution were not dealing loosely with the
term in question, but had no other meaning in mind than a ‘‘convie-
tion’” in a court of law in the legal sense and significance of that term.
The plea of nolo contendere is not such a ‘‘ conviction,’’ nor is a suspen-
sion of sentence by the court, upon payment of the costs.

In this case, there was no sentence. Without a sentence there could,
of course, be no judgment, and without a judgment, there could be no
conviction, within the meaning of that term as used in Article II, Seec-
tion 7 of the Constitution as definitely decided in the case of Shields vs.
Westmoreland County, supra.

I am of opinion further that a proceeding in quo warranto, being an
extraordinary remedy, should not be instituted by the Attorney Gen-
eral unless a clear, prima facie case is made out, and it is apparent
that litigation would be successful in the Court. This position has been
taken by former Attorneys General of this Commonwealth. It is clear-
ly the right and the duty of the Attorney General to decline to ask for
relief when he believes that, under the law, the petitioner is not entitled
to receive it. Cheethan et al. vs. McCormick, 178 Pa. 192.

With respect to the application here made, I am clearly of opinion
that no prima facie case has been made out, and that the proceeding by
a writ of quo warranto could not he successful in the Courts. . The
fundamental essential in the proposed proceeding, to wit, that said
Frank P. Barnhart was ‘‘convieted’” of an infamous crime within the
meaning of Article II, Section 7 of the Pennsylvania Constitution.
does not exist, and a contention to the contrary could not be sustained
unless the Supreme Court should reverse a long line of its former de-
cisions. i

For the reasons given herein, the prayer of the petition is refused.

CYRUS E. WOODS,
Attorney General.
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State Hospitals—Rutes charged for services rendered—Pay patients—Free pa-
tignts——BooIckceping—Duties of Boards of Trustees.

Under Section 2318 of the Administrative Code it is the duty of the Board
of Trustees of each State hospital to establish, subject to the approval of the
Secretary of Welfare, the rates to be charged by the hospital for services
rendered. '

It is the duty of the Department of Revenue to collect the -amounts charge-
able from every person treated, unless such person is exempt from payment.

The books of ‘the institution are tc be kept so as to reflect accurately the
charges accruing becaule of service rendered to each patient in the hospital.

It is the duty of the Department of Revenue to determine whether any
patient is entitled to free service or at less rates than those established by
the Board of Trustees.

. Department of Justice,
Harrisburg, Pa., August 22, 1929.

Honorable Leon D, Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised upon the following ques-
tions:

I

“Upon what State agency, or agencies, devolves the
duty of establishing or fixing the rates to be charged in
such institutions for hospital, medical and surgical serv-
ices performed?

II

““If your answer to the above question is that such rates
should be fixed by the Board of Trustees of the institu-
tion with the approval of, or in conjunction with the De-
partment of Welfare, then just what is the duty of the
Department of Revenue in respect to such rates?

111

“‘Is it the duty of the agent of the Department of Reve-
nue at the institution to see to it that the institution’s
books are so kept as to properly reflect the fixed charges
in connection with the services performed for each
patient ?

v
‘““Upon whom devolves the duty of determining what

- patients should pay less than the fixed charges, or noth-
ing at all, for services performed?’’

223
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Before answering your questions specifically, we shall call attention to
the statutory law which must be considered in answering them.: All of
it was passed at the 1929 Session of the General Assembly. ‘

Section 2318 of The Administrative Code of 1929 (Aect No. 175 ap-
proved April 9, 1929) provides that the Boards of Trustees of the sev-
eral State institutions within the Department of Welfare ‘‘shall have
general direction and eontrol of the property and management’’ of
their respective institutions. Upon each Board is conferred the power,
among other things, to make such by-laws, rules and regulations for the
management of its institution as it may deem wise ‘‘subject to the ap-
proval of the Secretary of Welfare.”’

Section 206 of the Fiscal Code (Act No. 176 approved April 9,-1929)
requires your Department in Clause (b) ‘‘to collect from patients, or
from the persons legally liable therefor, all amounts becoming due for
the treatment, care, and maintenance of such patients in State-owned
hospitals.”” Section 210 of the same Act requires your Department
to place in every State institution, an agent or agents for the collec-
tion of money due the Commonwealth.

Section 1209 repeats the requnirement contained in Section 210, speci-
fically providing that your agent shall be placed in every State insti-
tution ‘‘for the purpose of collecting all moneys due to such institu-

tion * * * for care, treatment * * * maintenance, or any other expense,
chargeable for or on account of * * * patients * * *.”’

I

It is clear under Section 2318 of The Administrative Code that it is
the duty of the Board of Trustees of each State hospital to establish,
subject to the approval of the Secretary of Welfare, the rates to be

charged by the hospital for services rendered. With this function your
Department has no concern whatever. '

I1

The rates having been established by the Board of Trustees of a State
medical and surgical hospital, it is the duty of your Department to
collect the amounts chargeable under the established rates from every
person treated in the hospital, unless such person is entitled either by

statute or by the lawful rules and regulations of the hospital itself, to
exemption from payment.

111

In view of the fact that it is the duty of your Department to make
all collection of moneys due the hospital, you are clearly vitally in-
terested in seeing to it that the books of the institution are so kept as
to reflect accurately the charges accruing because of services rendered
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to each patient in the hospital. Your Department has very definitely
a right to insist that this be dond and if the Board of Trustees of any
institution does not attend to this function satisfactorily, your Depart-
ment would unquestionably have the right to take it over.

v

It is for your Department to determine whether under any statute
or any rule or regulation of the hospital any patient is entitled to free
service or to service at less than the rates established by the Board of
Trustees with the approval of the Secretary of Welfare.

Whether a patient is entitled to pay less than the full established
rates, will in each case depend upon a question of fact. The guestion
will be whether the oceupation or financial circumstances of the patient
are such as to bring him or her within the statutory provisions or rules
or regulations- entitling the patient to either free or part pay service.
This question your representative must determine. He is not required
nor permitted to exempt any patient from payment because either the
Board of Trustees or any officer requests him to do so, but only because
he finds that under the facts of the case a patient is entitled to exemp-
tion under the statutes or rules or regulations providing therefor.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

State Hospitals—Support and Maintenance—Appropriativn—Poor Districts—
Counties—Court Orders—Personal Estates—Act of April 25, 1929.

While the legislature by Act of April 25, 1929, No. 303, has appropriated
sufficient m'(')ney to pay in full all the expenses of operating State owned
mental hospitals, it was not the intention thereby that the total expense of
maintaining patients in these institutions should ultimately rest upon the
State, but it is quite apparent that each county or poor district should pay
$3.00 per week for each indigent patient. for which it is liable, while the dif-
ference between the actual cost of maintenance and what can be collected
from those who are either wholly or partially self supporting is to be divided
_between the State and the counties or poor districts. It is now the duty of the
State to collect these amounts,

Since July 1, 1929, when the Act of April 25, 1929, went into effect, the State
Deputy Secretary of Revenue should petition courts for a modification of all
orders heretofore made for the maintenance of insane patients in State Hos-
pitals, so that payments hereafter shall be made directly to the State instead
of to counties or poor distriets.

Neither the State Revenue Department, nor any other agency of the State,
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has the right to refuse to receive a patient committed to a State hospital by
an order of court for failure to obtain information of the patient’s ﬁnancial
ability to pay. This is a matter for later adjustment with the assistance of
the court. A patient’s admission cannot be delayed for a preliminary financial
investigation, but the amount to be collected is to be governed by what a

subsequent investigation may “show.
Department of Justice,
Harrisburg, Pa., September 12, 1929,

Honorable Leon D. Metzger, Deputy Secretary of Revenue, Harris-
burg, Pennsylvania.

Sir: We have your request to be advised upon a number of ques-
tions relating to the administration of the work of your Department
in collecting amounts due for the care and maintenance of patients in
State-owned mental hospitals.

Due to the number of gquestions which you have asked, we shall state
the questions separately and answer them immediately after stating
them. :

I

“Under 1929 legislation the State pays for the entire
cost of maintenance of patients in State Hospitals for the
Insane. Is it now lawful for counties to collect any
amount from the estate of an insane patient in a State
Hospital for the Insane, or the persons legally liable for
said patient’s support as they have been doing hereto-
fore?’’

The statement in your question, that under 1929 legislation the
State pays for the entire cost of maintenance of patients in State
hospitals for the insane, is inaccurate. It is true that the legislature
has appropriated a sum sufficient to pay in full all of the expenses
of operating State-owned mental hospitals, but it was not the Legis-
lature’s intention that the total expense of maintaining ﬁatients in
these institutions should ultimately rest upon the State. This is
evident from a reading of Act No. 405, approved April 25, 1929,
which provides:

] “Th_at the part of the cost of the care and maintenance,
including clothing, of the indigent insane, whether chronic
or otherwise, in the State hospitals for the-insane, payable
by‘t"he counties or poor districts, is hereby fixed at the
uniform rate of three dollars per week for each person,
which shall be' ehargeable to the county or poor district
from which such insane person shall have come, and the
amount of the aforesaid cost, over and above three dollars
per week chargeable to the counties or poor districts, shall
be paid by the Commonwealth : Provided, That where
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a portion of the cost of the care and maintenance, includ-
ing clothing, can be collected from said patient’s estate,
or the person or persons liable for such patient’s support,
then the uncollectible portion of such cost shall be equally
divided between the Commonwealth and the county or
poor district liable for such patient’s support.’’

Under this Aet, it is quite apparent that the Legislature intended
the counties or poor districts, in the case of indigent patients, to pay
three dollars ($3.00) per week for each such patient. In the case
of patients whose maintenance can be paid entirely out of their own
estates or by persons liable for their support, neither the State nor
the county or poor district is intended to pay anything, and in the
case of patients, a part of the cost of whose maintenance can be
privately paid, the difference between the actual cost of such patients’
maintenance and the amount which can be collected from their estates
or from persons liable for their support, is to be equally divided
between the Commonwealth and the county or poor district liable
for their support.

In this connection, it is necessary also to consider Act No. 303, also
approved April 25, 1929. This Act amends Sections 309, 504 and
505 of, and adds a new Section numbered 509 to, the Mental Health
Act, approved July 11, 1923, P. L. 998.

Under this Aect, it is the duty of your Department to make all
collections of moneys due for the support of patients in State-owned
mental hospitals. This Act supplements and elaborates upon Sec-
tion 206 (a) of The Fiscal Code, (Aet No. 176, approved April 9, 1929).

Clearly it is not any longer lawful for counties to collect any part
of the cost of maintaining a patient in a State mental hospital either
from the estate of the patient or from the persons legally liable for
such patient’s support.

Under the 1929 legislation which we have mentioned, all bills of
State mental hospitals are paid out of State appropriations in the
first instance. At the end of each month your Department, as the
State’s collecting agency, is required to bill the counties and poor
distriets for the maintenance of all patients whose maintenance has not
been paid for out of their estates or by their relatives, If a patient’s
maintenance is collectible out of his estate,-or from his relatives, it
is the duty of your Department to make such collection in full. If
only a part of his maintenance can be collected from either or both of
these sources, it is the duty of your Department to make collection
of the amount which -can be ‘collected. You will never bill the
counties anything in the case of a patient whose full maintenance can
be collected from private sources, and you will bill the counties only
for one-half of the uncollectible portion in cases where a part of the
maintenance cost can be collected from private sources, Accordingly,
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there will hereafter be no occasion to have the counties collect any-
thing to reimburse them, for the reason that they will never be called
upon to make payment of any part of the cost of maintaining a
patient whose maintenance is fully paid for from private sources, and
they will never be called upon to pay more than one-half of the un-
collectible portion of the maintenance cost in cases where patients
are to be maintained partially at public expense.

1I

““Is it now proper for any Court to order payment of
maintenance of patients in State Hospitals for the Insane
to be paid to the counties and to the State or should such
orders provide for the entire payment to the State?”’

In the light of our answer to your first question, it is clear that it is
no longer proper for any court to order payment to be made to coun-
ties or poor districts of any part of the cost of maintaining patients in
State-owned mental hospitals, The court’s order should require the
total sum payable for the maintenance of the patient to be paid to the
Commonwealth.

111

‘“At the present time there are many existing Court"
orders relating to patients in State Hospitals for the In-
sane which were made in accordance with legislation in
effect prior to July 1, 1929, which provide for payments
to be made to the counties and the State. Should the
Department of Justice, at the request of the Department
of Revenue, petition the Court to amend such orders so
as to require all amounts payable towards maintenance
to be hereafter payable to the State?”’

Your Department should, as rapidly as possible, request the Depart-
ment of Justice to petition the proper courts to modify all outstanding
maintenance orders which provide for the payment of any part of the
cost of maintaining patients in State-owned mental hospitals to counties
or poor districts. All such orders should be modified so as to require
the total amounts payable to be paid to the Commonwealth.

Iv

“Under Act No. 305, approved April 25, 1929, where
a portion of the cost of care and maintenance including
clothing can be collected from the patient’s estate or the
person or persons liable for such patient’s support, should
the county be given the benefit of the amount to be col-
lected on the basis of the agreement, or Court Order, be-
fore the amount is actually paid, or should the portion
of costs of care and maintenance agreed or ordered to be
paid for the patient be taken into consideration only
when it is collected ?”’
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In submitting bills to counties and poor districts, your Department
can consider only amounts which have been actually collected prior to
the billing date on account of the maintenance of patients in State-
owned mental hospitals. Act No. 305 required *‘the uncollectible por-
tion”’ of the cost of maintaining a patient in a State-owned mental
hospital to ‘‘be equally divided between the Commonwealth and the
county or poor distriet liable for such patient’s support.”” In submit-
ting your bills for the month of August you must consider as uncollect-
ible that portion of the €ost of maintaining any patient whieh has not
actually been collected during the month. There is no other procedure
under which Aet No. 305 could be administered on a workable basis.

This does not mean that if the whole or a part of the cost of maintain-
ing a patient for the month of August is collected by your Depart-
ment at a later date, the counties or poor districts shall not be given
the benefit of fifty per centum (50%) of the amount collected. While
the legislation which we have cited is silent on this phase of its ad-
ministration, the Legislature by speaking of that portion of the cost
which is ‘‘uncollectible,’’ clearly indicated that it intended the counties
and poor distriets in cases of partial indigency, to bear one-half of the
net cost of maintenance,

Accordingly, in our opinion, you may lawfully, when you render
bills for the month of September or subsequent months, credit to any
county or poor distriet one-half of any amounts due for August main-
tenance, which may have been collected during such later month, thus
billing the county or poor district only for the difference between the
amount due for that month’s maintenance cost and one-half of any
amount collected during the month on account of the cost of mainten-
ance of patients from that particular county or poor distriet for previ-
ous months.

v

‘““Where a patient is rated as indegent or an agree-
ment has been entered into, or Court Order made, to pay
a certain sum toward maintenance, and it later develops
that, in the first instance, the estate or the persons legally
liable for the patient can pay a certain sum of money or,
in the latter instance, pay more than was originally agreed
upon or ordered, is the county to be given the benefit of
the additional money collected ?”’

The answer to this question is that indicated in discussing question
four. It was clearly not the intention of the Legislature that counties
and poor districts should, pay more than one-half of the uncollectible
part of the cost of maintaining patients in State mental hospitals.

Accordingly, whenever collections are made, credits should be given
to the proper counties and poor districts, as we have already indicated.
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VI

““If the petition for commitment fails to give the re-
quired information as to the financial ability of the
patient’s estate, or the persons liable for his support, to
pay for his maintenance and the Court Order neverthe-
less requires that he be admitted to the Institution, what
authority, if any, has the Department of Revenue, or any
other State Agency, to refuse to accept such patient for
commitment in the Institution until the required informa-
tion has been furnished?”’

Neither your Department nor any other agency of the State Govern-
ment, has the right to refuse to accept a patient committed to a State
mental hospital by an order of Court, for the reason that the Court
failed to require information with regard to tlie patient’s financial abili-
ty or the financial ability of the person liable for his support, prior to
the execution of the order for commitment. However, in any such case,
your Department sliould call upon the Department of Justice to bring
this oversight to the attention of the court which signed the order.
Every court will undoubtedly be willing to cooperate to the fullest ex-
tent with the proper agencies of the State Government in earrying out
the provisions of the Mental Health Act and any other statutes rend-
ering it the duty of the courts to obtain financial information relative
to the ability of patients or their relatives to pay in whole or in part the
cost of the maintenance of such patients in State institutions,

VII

‘““What authority has the Department of Revenue to
make a preliminary investigation of the financial ability
of the patient’s estate, or the persons liable for his sup-
port, to pay for the said patient’s care and mainten-
ance before the patient is finally admitted to the Insti-
tution ?”’

Your Department does not have authority to require the postpone-
ment of a patient’s admission to a State mental hospital until you have
made a preliminary investigation of his financial status or of the finan-
cial ability of his relatives to pay in whole or in part the cost of his
maintenance. You may, however, under Act No. 303 of the 1929 Ses-
sion, conduct such investigation at any time and if you obtain any in-
formation indicating that the patient’s estate was misrepresented in
connection with the application for admission or that the patient’s rela-
tives have the ability to pay more for his maintenance than they agreed
or were ordered to pay, it is your duty immediately to take such steps
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as may be necessary in order to collect as much as possible towards the
cost of maintaining the patient in the hospital to which he was com-
mitted.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Depuly Attorney General.

State Mental Hospitals—Colleclions from full pay patients—Estimated cost.

The Board of Trustees may muake collections on account of the maintenance
of full pay patients monthly in advance.

Adjustments between the estimated and actual cost can lawfully be made
in rendering bills for subsequent months,

In case a patient dies or is discharged during a month for which full pay-
ment was made in advance, the amount of payment which was unearned may
lawfully be repaid to the patient, his estate or his relatives.

Department of Justice,
Harrisburg, Pa., September 13, 1929.

Honorable Leon D, Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your letter inquiring whether it is lawful for
your Department to make advance monthly ecollections from full pay
patients in State mental hospitals. You state in your letter that it
will be a great advantage to the Commonwealth to continue the prac-
tice which has heretofore prevailed of making such ecollections on
this basis, but ¢hat you question your right to do so because you are
not authorized to collect more than the actual cost, and actual cost
cannot be definitely determined until the books for any month have
been closed.

If, in the judgment of the board of trustees of any State mental
hospital, it is advantageous to make collections on account of the
maintenance of full pay patients monthly in advance, the board may
by rule or regulation, with the approval of the Secretary of Welfare,
require such payments to be made, the amount thus to be paid to be
the estimated cost.

The adjustments between the estimated cost collected in advance
and the actual cost as subsequently determined, can lawfully be made
in rendering bills for subsequent months; and, in any jcase in which a
patient dies or is discharged during a month for which full payment
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was made in advance, the amount of the payment which was unearned,
may lawfully be repaid to the patient, his estate or his relatives, as
soon as the actual amount due can be determined.

Such repayments would not be refunds coming within the meaning
of Section 503 of The Fiscal Code (Aect No. 176, approved April 9,
1929), as we have pointed out in an informal opinion rendered under
date of August 30, 1929 to Honorable Charles A. Waters, Auditor
General, on a similar question in connection with the operation of State
Teachers Colleges.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General,

Tazxation—Liquid fuel—Motor vehicles—Acts of May I, 1929, and May 3, 1929,

1. Within the meaning of the Act of May 3, 1929, P. L. 1537, imposing a
tax on liquid fuel, the word “motor vehicles” refers to those vehicles which
come within the definition of motor vehicles contained in the Act of May 1,
1929, P. L. 1037.

2. Naptha and benzine used exclusively for dry cleaning purposes are
subject to tax.

s8. The only liquid fuels exempt from tax under the Act of May 1, 1929,
are those consumed by the United States or any department board, commission
or other agency or instrumentality thereof and those consumed by the Com-
monwealth of Pennsylvania and paid for out of State funds.

Department of Justice,
Harrisburg, Pa., September 27, 1929.

Honorable Benj. G. Eynon, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania,

Sir: We have your request to be advised with respect to the ex-
emptions from liquid fuels tax which are allowable under Aect No. 405,
approved May 1, 1929, and Act No. 460, approved May 3, 1929. You
ask specifically :

1. Whether Act No. 460 imposes the tax on kerosene, fuel oil, and
gas oil, used in any vehicles which do not come within the definition
of ““Motor Vehicles,”” appearing in Seetion 102 of Act No. 403, ap-
proved May 1, 1929, .

2. Whether naphtha and benzine, used exclusively for dry ecleaning
purposes, are subject to tax; and
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3. Whether liquid fuels sold to the Federal Government, to the
Commonwealth of Pennsylvania, to sehool distriets, counties, -cities,
boroughs, townships, State institutions, State-aided institutions, and
volunteer fire companies within Pennsylvania, are subject to tax.

I

What is the Meaning of *“Motor Vehicles’ as Used in
Act No. 4602

Act No. 460, approved May 3, 1929, exempts from liquid fuels tax
kerosene, fuel oil, and gas oil but after making this exemption the Act
contains the following proviso:

¢¢* % * Provided, however, that kerosene, fuel oil, and
gas oil used in motor vehicles shall be included within the
definition of ‘liquid fuels.’*’

It is our opinion, and you are advised, that the term ‘‘motor
vehicles,”” as used in this proviso, includes only such vehicles as come
within the-definition of ‘‘motor vehicles,’”’” contained in Section 102
of Act No. 403, approved May 1, 1929, (The Vehicle Code).

Both Act No. 460 and Act No. 403 were passed by the same Session
of the Legislature and it must be presumed that when the Legislature
used the expression ‘‘motor vehicles,”’ in Act No. 460, it was using
it as defined in Aect No. 403,

I

. Are Naphtha and Benzine used for dry Cleaning
Purposes Exempt from Tax?

Nowhere in Act No. 405, approved May 1, 1929, or in Act No. 460,
approved May 3, 1929, did the Legislature exempt from tax, naphtha
and benzine nsed exclusively for dry cleaning purposes. Only the
Legislature could provide such exemption and the Legislature having
failed to provide it, your Department is without authority to allow it.

. Accordingly, we advise you that 110 matter for what purpose naphtha
and benzine are used, they come within the definition of liquid fuels as
contained in Act No. 405 and are subject to tax.

II1

Are Liquid Fuels Consumed by the Federal Govern-
ment Exempt from Tax?

Section 3 of Act No. 405, contains the following sentence:

““Until the first day of July, one thousand nine hundred
and thirty, a State tax of four cents a gallon, or fraction.
thereof, and thereafter a State tax of three cents a gallon,
or fraetion thereof, is hereby imposed and assessed upon
all liquid fuels sold by dealers in this Commonwealth,
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excep} for the purpose of resale, and upon all liquid fuels
used within this Commonwealth by consumers when no
such tax has been collected thereon by a dealer, except
liquid fuels purchased, received or consumed by the
United States, or any department, board, commission, or
other agency or instrumentality thereof. ?

The next sentence is:

“Duplicate taxation is not intended, but the tax hereby
imposed shall apply to all liquid fuels sold or used within
this Commonwealth exeepting such transactions in inter-
state or foreign commerce as are not within the taxing
power of the State.”’

No other exemptions appear anywhere in the Aect.

Without Specifically exempting liguid fuels eonsumed by the United
States, or any agency thereof, such liquid fuels would have been ex-
empt from the operation of the Act under the decision of the Supreme
Court of the United States in Panhandle Oil Co. vs. Mississippt, 277
U. 8. 218. In that case it was held that a dealer could not be taxed
by a State for the privilege of selling gasoline to the United States;
and the reasoning upon which the decision was.based would, in our .
judgment, prevent Pennsylvania from imposing a tax upon gasoline
consumed by the United States. A

It is, therefore, clear that your Department must exempt from
the payment of liquid fuels tax liquid fuels purchased, received, or
consumed ‘‘by the United States, or any department, board, com-
mission, or other agency or instrumentality thereof.”’

v

Are Liquid Fuels Consumed by the Commonwealth
Itself Exempt from Tax?

On the one hand, it may be argued that the language used by the
Legislature is all-inclusive, execept as to liquid fuels consumed by
the Federal Government, and that by specifically exempting fuels
consumed by the Federal Government without exempting those con-
sumed by the State, the Legislature indicated an intention to have
the tax paid on liguid fuels consumed by the State.

On the other hand, there is a strong presumption that the taxing
power in the enactment of tax legislation did not intend to tax it-
self. This presumption is so strong as to be overcome only if the tax
legislation specifically expresses the intention not to exempt the tax-
ing power from the payment of tax. See Jones vs. Tatham, 20 Pa.
398; Directors of the Poor vs. School Directors, 42 Pa. 21; County of

Erie vs. City of Erie, 113 Pa. 860; Pittsburgh vs. Subdistrict School,
204 Pa. 635,
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In the present instance, a large proportion of the liquid fuels con-
sumed by the Commonwealth is consumed by the Department of High-
ways, all of the expenses of which are paid out of the Motor License
Fund. The proceeds of the liquid fuels tax are payable into the Motor
License Fund. For collecting the tax compensation is payable to the
dealers who do the collecting. It would be utterly ridiculous to pay
compensation to dealers for collecting tax paid out of the Motor Li-
cense Fund, which is forthwith repayable to the Motor License Fund,
less the compensation’ paid.

Accordingly, we are of the opinion that without expressly providing
such an exemption, the Legislature intended to exempt from tax all
lignid fuels used by the Commonwealth of Pennsylvania and its
agencies, and paid for out of State moneys, in whatever fund of the
State Treasury they may be segregated. However, in our opinion
this exemption applies only to liquid fuels for which payment is
made by the Commonwealth itself, and does not apply to liguid
fuels consumed by any agency of the Commonwealth if paid for
otherwise than by the Commonwealth. For example, liquid fuels
consumed in automobiles owned by the State Workmen’s Insurance
Board are not exempt from tax, because the expenses of this board
are not paid by the Commonwealth but out of moneys paid into
the State Workmen’s Insurance Fund by the holders of policies issued
by the Board. '

v

Are Liguid Fuels Consumed by Political Subdivisions
of the Commonwealth Ezempt from Taxr?

Under date of December 21, 1921, the Attorney General rendered
an opinion to the Auditor General, holding that liquid fuels con-
sumed by political subdivisions of the Commonwealth were not subject
to the tax imposed by the Liquid Fuels Tax Act of May 20, 1921, P.
L. 1021.

‘The reasoning upon which this exemption was held to exist was that:

“cx # % Tf * * * the tax be collected upon gasoline sold
to a municipality for use in motor vehicles operated by
it in the exercise of its public functions, it is paid by the
municipality out of public moneys raised by taxation
only to be paid out again in taxes to the Common-

- wealth.”’

We are of the opinion that liquid fuels consumed by municipalities,
counties, school districts, and other political subdivisions of Penn-
sylvania, are subject to tax. While all of these political subdivisions
are supported out of revenue raised by taxation, the sources of tax
from which they derive their revenue are entirely different from the
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sources from which the Commonwealth derives its revenue; and, in
any event, the proceeds of the collection of the tax on liquid fuels
are not, under present legislation, intermingled with the general
revenues of the Commonwealth, but are held separate and apart to
be used exclusively for highway work.

It is true that in the cases cited in discussing the exemption of the
Commonwealth from tax on liquid fuels consumed by it and its
agencies, the Supreme Court held that there is a presumption that
the Legislature intended to exempt from tax property owned by a
municipality and used for public purposes, as well as property owned
by the Commonwealth. All of these cases involved the Legislature’s
intention in the enactment of legislation taxing or authorizing the
taxation of property. There is no case decided by the courts of this
State, holding that there is a presumed like exemption from a tax
on sales or a tax on consumption; and in our judgment the principle
upon which exemption from a property tax is presumed does not
apply in the case of the tax on liquid fuels.

As already stated, in Act No. 405 the Legislature expressly pro-
vided that ‘‘the tax hereby imposed shall apply to all liquid fuels
sold or used within this Commonwealth, excepting such transactions
in interstate or foreign commerce as are not within the taxing power
of the State.”’

The imposition of a tax upon liquid fuels sold to or consumed by
a political subdivision of the State is within its taxing power; and
we cannot find any justification for presuming that the Legislature,
notwithstanding the all-inclusive statement quoted, intended to ex-
empt from taxation liquid fuels used by municipalities, counties,
sehool distriets, and other political subdivisions.

VI

Are Liquid Fuels Consumed by State-Owned Institu-
tions Exempt?

All of these institutions are conducted either by departments or by
departmental administrative boards and commissions of the State
government under the provisions of The Administrative Code of
1929 (Aet No. 175, approved April 9, 1929). All of them are
supported entirely out of State appropriations, Any liguid fuels con-
sumed by them are, therefore, consumed by the Commonwealth and
are exempt from tax for the reasons already stated under subdivision
IV of this opinion.

VII

Are Liquid Fuels Consumed by State-Aided Institu-
tions, Pennsylvania State College, and Volunteer Fire De-
partments Exempt from Tox?
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Only the Legislature could exempt State-aided institutions and
volunteer fire companies from liquid fuels tax. It has not done so
specifically, and there is no presumption of exemption as in the case
of the Commonwealth itself. Accordingly, you cannot allow exemp-
tions in these cases,

Under date of February 7, 1929, this Department, in an opinion
addressed to Honorable Virgil E. Bennett, Deputy Auditor General,
reached the conclusion that Pennsylvania State College is not a
State institution.

As a State-aided institution, Pennsylvania State College is subject

to liquid fuels tax just as all other such institutigns are subject to
tax.

VIII

To summarize, we advise you:

1. That within the meaning of Act No. 460, approved May 3, 1929,
““motor vehicles’’ refer to those vehicles which come within the defi-
nition of motor vehicles contained in Aet No. 403, approved May 1,
1929,

2. That naphtha and benzine used exclusively for dry cleaning
purposes are subject to tax;

3. That the only liquid fuels exempt from tax under Act No. 405,
approved May 1, 1929, are those consumed by the United States or
any department, board, commission, or other agency or instrumen-
tality thereof and those consumed by the Commonwealth of Pennsyl-
vania and paid for out of State funds.

Very truly yours,
DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Spectal Deputy Attorney General.

Taxation—Crédit to taxpayer—Liquid Fuels taw,

‘Neither the Department of Revenue nor the Board of Finance and Revenue
may lawfully permit a credit to a taxpayer in his General Fund tax accounts
to be utilized to pay a debit owed by the same taxpayer in his liquid fuels
iax account, or vice versa.

Department of Justice,
Harrisburg, Pa., November 13, 1929.

Honorable J. Lord Rigby, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.
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Sir: We have your request to be advised whether your Depart-
ment or the Board of Finance and Revenue may apply to a taxpayer’s
gasoline tax account a credit which he may have on the books of your
Department on acecount of overpaid capital stock, loans, or gross re-
ceipts tax, or vice versa.

The only distinetion between the liquid fuels and any of the other
taxes collectible by your Department is that the former is paid into
thé Motor License Fund, while all other taxes collected are paid into
the General Fund of the State Treasury. This, however, is a distine-
tion which is vital as far as the answer to your question is concerned.

Under Section 503 of The Fiscal Code (Act of April 9, 1929, P.
L. 343), the Board of Finance and Revenue has the right to hear and
determine petitions for refund of taxes alleged to have been paid to
the Commonwealth as the result of an error of law or of fact or of
both law and fact; and upon the allowance of any such petition, the
Board is authorized to refund the taxes out of any appropriation or
appropriations made for the purpose or to credit the aceount of the
taxpayer entitled to the refund.

Under Sections 1102 and 1105, your Department with the approval
of the Auditor General may make resettlements of tax accounts and
upon such resettlements may credit or charge the amounts resulting
from such resettlements upon current accounts of the party with
whom the resettlement is made.

Sections 1102 and 1105 apply only to General Fund tax collections.
The procedure applicable in the case of the collection of the liquid
fuels tax is prescribed by the Act of May 1, 1929, P. L. 1037, under
which your Department has the right to make redeterminations of
liquid fuels tax accounts. Upon any redetermination your Depart-
ment, of course, has the right to credit or charge ‘the taxpayer’s cur-
rent liquid fuels tax account to conform with the redetermination.

It is our opinion that the Legislature did not intend credits for
overpaid General Fund taxes to be used in liquidation of liquid fuels
tax accounts or viee versa. Nowhere in The Fiscal Code or the Act
of May 1, 1929 or any other Act of Assembly is there any authority
which would permit a transfer of funds from the General Fund: to
the Motor License Fund, or vice versa, to carry out the necessary
effect of an interchange of credits or charges between tax accounts of
these respective classes. Without legislative provision for a transfer
of funds there would be almost hopeless confusion were General Fund
tax credits to be applied to liquid fuels tax debits or the reserve.

Accordingly, we advise you that neither your Department nor the
Board of Finance and Revenue may lawfully permit a credit to a
taxpayer in his General Fund tax aceounts to be utilized to-pay a
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debit owed by the same taxpayer in his liguid fuels tax account, and
likewise, that it is not lawful to permit a liquid fuels tax credit to be
utilized by the taxpayer against a debit on account of General Fund
taxes.

In reaching this conclusion we have not overlooked the effect of the
Act of May 9, 1929, P. L. 1690 which provides that:

‘% * * whenever a revision of any settlement or re-
settlement is made by the Department of Revenue, or
any other agency of the State Government charged with
the settlement or resettlement of State taxes, bonus,
penalties or interest, when it may appear from the ac-
counts or from other information that any person * * *
-has had an erroneous or illegal settlement made against
the same, and a settlement or resettlement has been
made according to law, and a credit granted therefor,
* * # such credit may be assigned * * * to any other person
* * * on account of any taxes, bonus, penalties, or interest
due or to become due from such person * * * with like
forece and effect as if the same were paid in money, and
such assignment or transfer, upon approval of the De-
partment of Revenue, shall be final and conclusive as to
the Commonwealth and the party or parties to such as-
signment or transfer: Provided, however, That such
credit shall not be payable in money to any grantee or
assignee out of any funds of the Commonwealth.’’

This act is merely an extension of Section 1107 of The Fiscal Code,
which permits the assignment of a credit allowed by the Board of
Finance and Revenue under Section 1105.

As already stated, Section 1105 permits resettlements to be made
upon petition of the Department which made the settlement so that
Section 1107 would apply only to such cases.

The Act of May 9, 1929, on the other hand, applies to credits re-
sulting from resettlements made under any circumstances and includes
specifically resettlements of bonuses, penalties, or interest as well as
of taxes.

The important sentence in the Act of May 9, 1929, as far as this
opinion is econcerned, is the last one which prohibits the payment in
money to any assignee of the amount of an assigned credit.

The Legislature has specifically refused to permit cash to be with-
drawn from any fund in the State Treasury for the payment of an
assigned credit. There is no possible procedure by which an as-
signed credit can be employed for the payment of a tax account the
proceeds of which are payable into a fund in the State Treasury
other than the fund against which the credit is payable.

The Legislature by Section 802 of The Fiscal Code created certain
specific funds in the State Treasury requiring the Treasury Depart-
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ment to deposit moneys received by it.in these funds as directed by
the Department of Revenue. The moment money is properly credited
to any of these funds it can be withdrawn only as directed by the
Legislature. The State Treasurer does not have the power to trans-
fer to another fund money which has been properly credited to any
particular fund unless an Act of Assembly specifically directs him
so to do.

There being no legislation authorizing transfers from the Motor
License Fund into the General Fund, or vice versa, an assigned credit
chargeable against the General Fund cannot be used to pay a tax the
proceeds of which are required to be paid into the Motor License
Fund.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

State Highway Patrol—Employment of physician—Prosecution for driving
vehicles when intoxicated-—Cosls—Acts of June 29, 1923, and May 1, 1929.
1. The Act of June 29, 1923, P. L. 973, authorizes incurring expenses neces-

sitated in the investigation of crime,

2. The Act of 1923 covers a case where an operator, suspected of driving
while under the influence of liguor, is examined by a physician for that pur-
pose, but found not to have been under the influence of liquor, and, therefore,
not liable to prosecution for violation of section 620 of the Act of May 1, 1929,
P. L. 905,

3. Wlhere, after the prosecution in such case has been instituted and the
case has been returned to court, a nolle pros. is entered, generally either the
costs are paid by the county or the entry of nolle pros. is conditioned upon
the payment of the costs by defendant. In either case, the doctor’s fees can
be taken care of in the manner provided by the Act of 1923,

Department of dJustice,

Harrisburg, Pa., January 9, 1930.

Honorable Benj. G. Eynon, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: This Department has been requested to advise you concern-
ing the right of the officers of the State Highway Patrol to engage
physicians as witnesses in prosecutions instituted for violations of
Section 620 (f) of the Motor Vehicle Code of 1929, P. L. 905.

This section of the Code makes it a misdemeanor for any person
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to operate a motor vehicle while under the influence of intoxicating
liquor, or of any narcotic drug, or to permit any person who may be
under the influence of intoxicating liquor or any narcotic drug to
operate any motor vehicle owned by him or in his custody or control,

Upon the apprehension of a person accused or suspected of a viola-
tion of the above section of the Vehicle Code it has been the practice
to promptly have a physician examine the person alleged to have been
under the influence of liquor or of a mnarcotic drug, and the opinion
of said physician is generally made the basis of the prosecution. If
the physician is of the opinion that the operator is not under the in-
fluence of intoxicating liquor or of a narcotic drug, no prosecution
for the violation of Section 620 (f) is instituted.

Discontent has arisen among the medical fraternity because in
many cases it has happened that a physician has exarmined a defendant,
has been subpoenaed to appear in court and testify for the Common-
wealth, and then fails to collect his fees. Ordinarily, a physician who
is called to testify may be compensated only by the witness fees and
mileage provided by statute. Obviously, this is inadequate in the case
of the average busy doctor, who is not only financially the loser but
much of whose time is wasted by attendance at court, waiting his turn
to testify.

The Act of June 29, 1923, P. L. 973, authorizes any distriet attorney
of the Commonwealth, or his assistants, or any officer directed by him,
to incur expenses necessitated in the investigation of erime and the
apprehension and prosecution of a person charged with or suspected
of the commission of crime, and provides that such expense shall
be paid by the respective counties, upon the approval of the bill of
expense by the district attorney and the court of the county con-
cerned. In a case where a defendant is convicted and sentenced to
. pay the costs of prosecution, the expenses of the district attorney in
connection with suech prosecution shall be considered a part of the
costs of the case and be paid by the defendant. It seems to us
that compliance with the terms of this act furnishes the solution to the
present difficulty facing the State Highway Patrol. The co-operation
of the several district attorneys of the Commonwealth can no doubt be
secured and a workable arrangement be agreed upon between the dis-
trict attorneys and the commanding officers of the several troops.

You will note that the Act of 1923 warrants the payment of neces-
sary expenses incurred in the investigation of crime. This provision
would, in our judgment, cover a case where an operator, suspected of
driving while under the influence of intoxicating liquor, is examined by
a physician but found not'to have been under the influence of intoxi-
cating liquor and therefore not liable to prosecution for a violation of
Section 620 (f).
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Where, after a prosecution has been instituted and the case has been
returned to court, a nolle pros. is entered, generally either the costs are
paid by the county, or the entry of the nolle pros. is conditioned upon
the payment of the costs by the defendant. In either of these cases the
doctor’s fees can be taken care of in the manner provi(_led l}y the Act of
1923.

Very truly yours,
DEPARTMENT OF JUSTICE,

ROSCOE R. KOCH,
Deputy Attorney General.

State Mental Hospitals—Patients--Care and maintenance charges—Right of
Secretary of Revenue to cancel charges—Act of April 9, 1929, P. L. 177.

No department, board or commission has the right, without the permission
of the Department of Justice, to mark as uncollectible any account which
has been properly euntered agaiunst any person, association or corporation for
moneys due the Commonwealth.

Department of Justice,
Harrisburg, Pa., January 31, 1930.

Honorable Leon D. Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised regarding the right of
your Department without consulting this Department to cancel charges
for care and maintenance in a State-owned mental hospital entered
against the estate of a patient, or against the person or persons liable
for the patient’s support.

You state that frequently when a patient is admitted to a State-
owned mental hospital, he is classified as a ‘‘part-pay’’ or ‘‘full-pay”’
patient, while, as a matter of fact, it subsequently develops that he is
indigent both in the sense that the cost of his maintenance cannot be
collected from his estate and in the sense that he does not have any rela-
tives able to pay it.

You call our attention to the fact that the law permits your Depart-
ment, when a patient is classified as ‘‘indigent,’’ and you subsequently
receive information that he or his relatives are not indigent, to collect,
in whole or in part, the cost of maintenance both currently and for the
period during which the patient was regarded as indigent.

The answer to your question involves a consideration of Sections 512
and 903 of The Administrative Code of 1929 (Act of April 9, 1929, P.
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L. 177) and of Sections 503, 504 and 505 of the Mental Health Act of
1923 (Act of July 11, 1923, P. L. 998), the last two sections having
been amended by the Aet of April 25, 1929, P. L. 700.

Section 512 of The Administrative Code proVides that:

‘% * * whenever any taxes or other accounts of any
kind whatever due the Commonwealth remain overdue
and unpaid for a period of ninety days, it shall be the
duty of such department, board, commission, or officer, to
refer the same to the Department of Justice.’’

Section 903 of the same act renders it the duty of this Department
““To collect, by suit or otherwise, all debts, taxes, and accounts, due the
Commonwealth, which shall be placed with the department for collec-
tion by any department, board, or Commission. * * *’’

Section 503 of the Mental Health Act provides that whenever any
mental patient is admitted; whether by order of a court, or in any other
manner authorized by the provisions of the act, to any State-owned
mental hospital ‘‘the cost of care and maintenance including clothing,
of such patient in such hospital shall be defrayed from the real or per-
sonal property of such patient * * * if he have any such property. If
he have no such property, or is not possessed of sufficient property to
defray such expenses, then so much of said expenses as shall be in ex-
cess of any amount collected from his said property and paid on ac-
count of said expenses shall be paid by such person as is liable under
existing laws for his support; and if there be no such person, or if he
is finanecially unable to pay such expenses or any proportion thereof,”’
then the expense shall be paid in whole or in part by the county or poor
district liable for his support and by the Commonwealth in such pro-
portions as shall be fixed by law

As amended, Section 504 of the Mental Health Aect provides that it
shall be the duty of your Department to investigate the financial ability
of patients in State mental hospitals, or the persons liable for their sup-
port, to defray in whole or in part the expense of their care and mainte-
nance. Section 505 of the act, also as amended by the Act of 1929,
authorizes the courts upon application of this Department, acting for
your Department, to make an order conformable to the provisions of
Article V of the Mental Health Act for the payment of maintenance to
the Commonwealth, either upon the person having charge of the estate
of the patient, or against the person liable for his support, the amount
of the order to be such as the court in its discretion may deem proper
““taking into consideration the ability of the patient, or the person liable
for his support,-to pay for such maintenance.”’

Under these statutory provisions, we have no hesitancy in advising
you regarding the procedure to be followed in cases in which your De-
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partment believes that the patient’s classification as entered on the
books of the institution is not correct.

If the patient was admitted upon application without a court order
and was classified ‘‘ pars-pay’’ or ‘‘full-pay,”’ and charges have been en-
tered on the institution’s books showing an indebtedness on the part of
the patient’s estate, or of his relatives, to pay either all or a part of the
cost of maintaining the patient, and it subsequently develops that the
patient and his relatives are totally indigent, your Department should
promptly cause the patient to be reclassified and should therefore treat
the patient as an indigent ease, collecting three dollars a week from the
county or poor distriet in which he resided, as required by law. With
respect to charges entered on the books and not collected prior to the
pa]:ient ’s reclassification, you should transmit to the Department a state-
ment of the debt owing by the patient, or his relatives, as shown by the
books of the institution, together with a complete statement of the rea-
sons which lead your Department to believe the patient and his relatives
are indigent and unable to pay the account standing against them on
the Commonwealth’s books.

Having before us the foregoing information, our Department will be
in a position, if it appears proper to do so, to authorize you to charge
off the account as uncollectible. Section 903 of The Administrative
Code does not require this Department to institute legal proceedings in
cases in which it is obvious that such proceedings will involve a useless
expenditure of costs.

If the patient was admitted to a mental hospital upon court order and
at the time of executing the commitment decree, the court made an or-
der for the payment out of the patient’s estate, or by his relatives, of
all or a part of the cost of maintaining the patient, and you subse-
quently obtain information indicating that the patient and his relatives
are wholly indigent and cannot pay as per the court order, application
should be made to the court to modify the order. This application
should, of course, be made by the guardian or committee of the patient,
or by the relative or relatives whom the court ordered to pay, in whole
or in part, the maintenance charge. Your Department, or, if necessary,
this Department, can with full propriety agree to a modification of the
court order in such cases. The procedure with respect to unpaid ac-
crued charges due under the court’s original order must be the same as
in the case of admissions otherwise than upon court order.

In our opinion the Legislature did not intend to grant to any depart-
ment, board, or commission the right, without the permission of this De-
partment, to mark as uncollectible any account which has been properly
entered against any person, association, or corporation for moneys due
the Commonwealth. Entries made as the result of an error on the part
of the clerk or other employe who made them, may be corrected without
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consulting this Department ; but, where the entries were not thus made,
they can be charged off only if the procedure éstablished by Section 512
of The Administrative Code has been followed.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Secretary of Revenue—Collcction of fees, licenses, eic.

Responsibility of the Secretary of Revenue in the collection of fees, licenses,
etc.,, under the provisions of Sections 605 and 1210 of the Fiscal Code, Act of
April 9, 1929, P. L, 343.

Department of Justice,
Harrisburg, Pa., March 26, 1930.

Honorable Leon D. Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised with regard to the follow-
ing questions:

1. 'What is the relation of the Department of Revenue
to the departments, boards and commissions that continue
to collect certain fees, ete.

2. When a license or other fee is fixed by law, is it the
duty of the Department of Revenue, or its agent, to see
that all fees for licenses issued and services performed are
properly charged or billed, as well as collected.

3. When fees, fines or penalties are to be fixed and as-
sessed by a department, board or commission, is it the
duty of the Department of Revenue, or its agents, to see
that these fees, fines and penalties are charged or billed
in accordance with the rules and regulations of such State
agency.

Your questions arise under Section 605 of The Fisecal Code (Act of
April 9, 1929, P. L. 343), which provides that:

‘‘Subject to any ineconsistent provisions elsewhere in
this act contained, every administrative department, every
independent administrative board or commission, and
every departmental administrative board or commission
of the State Government, which is authorized by law to
collect any taxes, fees, charges, or other moneys, pay-
able to such depariment, board, or commission, for its use,
or for the use of the Commonwealth, for registrations,
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licenses, examinations, inspections, services rendered, per-
mits, or any other purpose or reason whatsoever, shall con-
tinue to collect such taxes, fees, charges, or other moneys,
and, subject as aforesaid, shall continue o collect all fines,
penaltles and bail forfelted which it is authorized by law
to collect, but the Department of Revenue shall assign to
any such department, board, or commission, an agent, or
designate as its agent an employe of such depa.rtment
board, or commission, for the purpose of receiving all
moneys payable to suoh department, board, or commission.

Another provision of The Fiscal Code which is relevant is that con-
tained in Section 1210, as follows:

““All eollections of every kind and desecription, which
any department, board, or commigsion of the State
Government is by this act authorized to continue to make,
shall be turned over immediately upon the receipt thereof
to the agent of the Department of Revenue assigned to
or designated in such department, hoard, or commission.”’

Under these provisions, it is quite clear that, except in the cases in
which The Fiscal Code specifically imposes upon your Department the
duty of collecting revenue, the departments, boards, and commissions
which were required to collect the same prior to the passage of The
Fiscal Code continue to be charged with this responsibility. Their re-
sponsibility ceases, however, the moment the revenue is received at their
respective offices. They have no right to handle the money thus re-
ceived, but must turn it over forthwith to your Department, acting
through an agent especially appointed for the purpose, or an employe
of the other department or board or commission designated to act as
your agent.

Your responsibility begins when the revenue reaches the collecting de-
partment, board, or commission, and you are chargeable only with the
actual amounts received.

Accordingly, it is not the duty of your Department to see to it that
the amount collected is that which a statute or a rule or regulation re-
quires to be collected. The responsibility for seeing that the proper
amount has been collected is imposed by Section 401 of The Fiscal Code
upon the Department of the Auditor General and not upon your De-
partment,

So that there may be no misunderstanding of the effect of the opinion
here expressed, we desire to make it clear that your Department has the
direct responsibility :

(1) For the collection of all taxes formerly collectible by the De-
partment of the Auditor General and the Treasury Department, or

either of them, and by the Insurance Department or the Insurance Com-
missioner;
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(2) For seeing that the proper amount is collected for all motor ve-
hicle registrations, operators’ licenses, and other fees formerly collec-
tible by the Highway Department in connection with the licensing of
motor vehicles and the operation thereof;

(3) For seeing that the correct amount is collected for hunters’,
fishermen’s, and dog licenses;

(4) For the collection of property escheatable to the Common-
wealth ;

(6) TFor the collection of all amounts payable for the maintenance
of all inmates or patients of State hospitals and penal and correctional
institutions, and for tnition and maintenance of pupils at State educa-
tional institutions;

(6) For the collection of amounts payable by political subdivisions
of Pennsylvania as their share of the cost of improving and rebuilding
highways; and

(7) TFor all collections of fines and penalties from magistrates,
aldermen, justices of the peace, burgesses and mayors.

To state the matter differently, this opinion does not have any bearing
upon the duties of your Department, under Sections 202 to 206, inelu-
sive, of The Fiscal Code, but only to collections not embraced within
those sections. '

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Tazation—Taz settlement—Interest on settlements—Act of April 29, 1929.

Under section 803 (b) and 806 (a) of the Fiscal Code of April 29, 1929, P. L.,
343, interest at the rate of 12 per cent. per annum begins to acerue on tax
accounts ninety days after the date of settlement.

Department of Justice,
Harrisburg, Pa., April 16, 1930.

Honorable J. Lord Rigby, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request for an interpretation of Sections 805 (b)
and 806 (a) of The Fiscal Code, (Act of April 29, 1929, P. L. 343).
You desire to know whether interest at the rate of twelve per centum
per annum begins to accrue on tax accounts sixty days after the date of
se‘ttlement, or ninety days after the date of settlement.
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Section 805 (b) of The Fiscal Code provides that:

““(b) The amount of every tax and of every foreign
bonus settlement shall become due and payable sixty days
after the date of the settlement, unless there shall be a re-
settlement, in which case the amount of the resettlement
shall become due and payable sixty days after the date of
the resettlement.’’

Section 806 (a) provides that:

‘““(a) In the settlement by the Department of Revenue
of all aceounts for taxes due the Commonwealth, it shall
charge interest upon the amount of tax or balance found
due the Commonwealth, at the rate of twelve per centum
per annum, from thirty days after the time said tax or
balance becomes due and payable to the time of the settle-
ment of the same; and all balances due the Commonwealth
on accounts settled by the Department of Revenue shall
bear interest from sixty days after the date of settlement,
at the rate of twelve per centum per annum, until the
same are paid ; execept where appeals have been taken from
settlements * * *”’

Section 806 (a) is a reenactment of the Act of March 31, 1927, P. L.
94, which amended Section 30 of the Act of June 1, 1889, P. L. 420,
with the exception that the Department of Revenue is substituted in the
1929 law for the Auditor General and State Treasurer, who were men-
tioned in the prior legislation. The Act of 1889 as amended by the Act
of 1927 applied to two distinet classes of settlement, namely, first, the
settlement or liguidation of accounts of county officers, acting as the
agents for the Commonwealth for the collection of State taxes, and, sec-
ond, accounts settled against taxpayers themselves by the Auditor Gen-
eral and State Treasurer. In the former case, interest began to run at
the rate of twelve per centum per annum thirty days after a county offi-
cer ought to have paid over to the Commonwealth, the balance of taxes
due from him to it. In the latter case, interest began to run at the rate
of twelve per centum per annum sixty days after the date of settlement.

Prior to the passage of The Fiscal Code, the payment of interest on
other accounts settled by the Auditor General and State Treasurer was
governed by Section 34 of the Act of March 30, 1811, P. L. 145.

Section 806 (a) of The Fiscal Code can not be held to have the same
effect as the Act of March 31, 1927, P. L. 94, or the Act of June 1, 1889,
P. L. 420. Section 806 (a) has no application whatever to the payment
of interest by eounty officers upon balances of taxes due by them to the
Commonwealth. This subject is covered by Section 904 of The Fiscal
Code.

Article VIII deals exclusively with ‘“The Settlement of Bonus and
Tax Accounts.”” Article IX, on the other hand, deals with ‘‘Procedure

for the Collection of Moneys due the Commonwealth by County or City
Officers.”’
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Applied exclusively to tax accounts as distinguished from accounts
due by county officers for taxes collected, Section 806 (a) of The Fiscal
Code contains an obvious contradiction. Its first clause must be con-
strued to mean that in accepting payment and receipting for amounts
due on tax acccounts, the Department of Revenue shall charge interest
at the rate of twelve per centum per annum from thirty days after the
time the tax becomes due; and under Section 805 (b) the due date of
the tax is sixty days after the date of settlement or resettlement, if
there be a resettlement. The taxpayer thus has ninety days after the
date of settlement or after the date of resettlement, if there be one,
within which to pay his tax before interest begins to run. The second
clause provides that interest at the rate of twelve per centum per an-
num shall begin to run sixty days after the date of settlement. It is
impossible to administer both of these provisions. Interest begins to
run either sixty days after the date of settlement or ninety days after
the date of settlement. The Legislature’s intention that tax accounts
shall bear interest at the rate of twelve per centum per annum is clear,
but the date which the interest shall begin to run is not clear. It is a
familiar rule of law that statutes imposing taxes must be construed
strictly against the taxing power and in favor of the taxpayer; and we
take it that a provision charging a high rate of interest for failure to
pay taxes promptly is subject to the same rule of interpretation.
Therefore, in construing the conflicting provisions of Section 806 (a) of
The Fiscal Code, it is necessary to adopt the more liberal alternative
and charge interest at the rate of twelve per centum per annum from
ninety days after the date of settlement rather than from sixty days
after the date of settlement.

Accordingly, we advise you that interest at the rate of twelve per
centum per annum begins to run against taxpayers beginning
ninety days after the date of settlement or ninety days after the date of
resettlement, if there was a resettlement.

While the presence in Section 806 (a) of these contradictofy clauses
is unfortunate, a period of ninety days in which a taxpayer may pay his
taxes without interest, is more consistent with the general scheme of
The Fiscal Code than a sixty days’ period would be, for the reason that
under Section 1102, a taxpayer is allowed ninety days after the date of
settlement within which to file a petition for resettlement. Under the
construction which we have placed on Section 806 (a), the period for
filing a petition for resettlement and the period for payment of tax
without interest is identical. This is as it should be.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.
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Tazation—Selllement nnd resettlement—Department of Revenue—Procedure—
Fiscul Code of 1929—Power to make second resettlement-—Petition for
authorits Board of Finance ond Revenue—Appeal by taxpayer—Pow-
ers of board.

1. Under The Fiscal Code of April 9, 1929, P. L. 343, the Department of
Revenue has no power to entertain a second petition for resettlement of a
tax report after it has made a resettlement npon petition of the taxpayer.

2. If the department is convinced that it has made an erroneous or illegal
resettlement, it may within one year petition the Board of Finance and Re-
venue, under section 1105 of The Fiscal Code, for authority to correct its
error by making a further resettlement.

3. The taxpayer's remedy, if he is unable to convince the Department of
Revenue that it has erred, consists exclusively in the right to file a petition
for review by the Board of Finance and Revenue, as provided in section 1103
of the Code. '

4. The Board of Finance and Revenue may resettle a tax upon appeal by
the taxpayer, but it does not have jurisdiction either to direct or to authorize
the Department of Revenue to make a further resettlement.

Department of Justice,
Harrisburg, Pa., June 6, 1930.

Honorable Charles Johnson, Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised whether your Department
may entertain a second petition’ for a resettlement after it has made a
resettlement upon petition of the taxpayer.

Your question involves an interpretation of Sections 1101-1103, in-
clusive, of The Fiscal Code (Act of April 9, 1929, P. L. 343).

Earlier sections in The Fiscal Code establish the procedure for mak-
ing settlements upon tax reports filed by persons, associations and cor-
porations. Section 1101 requires your Department promptly after the
date of any settlement to send a copy thereof to the taxpayer by mail or
otherwise and Section 1102 permits the taxpayer within ninety days
after the date of settlement to file with your Department a petition for
resettlement. Subject to the approval of the Department of the Audi-
tor General your Department must dispose of every such petition with-
In six months from the date of settlement, and it is your duty to notify
the taxpayer promptly, of the action taken upon his petition for re-
settlement,

Section 1103 permits the taxpayer within thirty days after notice of
the egctlon taken on his petition for resettlement to file with the Board
of Finance and Revenue a petition for review.

YF)u desil"e to know specifically whether within ninety days after re-
celving notice of resettlement a taxpayer may file with your Depart-
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ment and your Department may entertain a second petition for resettle-
ment,

To this question the answer must clearly be in the negative,

If your Department with the approval of the Department of the
Auditor General has resettled a tax account you have no further juris-
diction over it unless and until the Board of Finance and Revenue has
given'your Department authority to make a further resettlement as pro-
vided in Section 1105 of The Fiscal Code, which permits your Depart-
ment within one year after the date of settlement or of resettlement to
petition the Board of Finance and Revenue for authority to make a re-
settlement upon the ground that on the basis of information in the pos-
session of your Department the settlement or resettlement was errone-
ously or illegally made.

To state the matter differently if your Department is convinced that
it has made an erroneous resettlement it may ask the Board of Finance
and Revenue to grant permission to correct the error by making a fur-
ther resettlement. This, however, is the only case in which your De-
partment can make a second resettlement,.

The taxpayer’s remedy if he is unable to convinee your Department
that it has erred in the resettlement consists exclusively in the right
within thirty days after receiving notice 0of the resettlement to file a
petition for review as provided in Section 1103. If the Board of Fi-
nance and Revenue concurs in his view that the resettlement was errone-
ous it may resettle the tax but it does not have jurisdiction to return the
file to your Department and either authorize or direct you to make a
further resettlement.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Department of Revenue—Functions—-Collection of revenue—Fines and penal-
ties imposed—Magisirates in Philadelphia—Constitution, art. v, sec. 13—
Courts of record—Payment into state or county treasury—Act of March 31,
1860— Collection by State administrative agencies.

1. Under article v, section 18, of the Constitution of Pennsylvania, fees,
fines and penalties collected by magistrates in Philadelphia, when the collec-
tion of such fines and penalties is anthorized, must be paid into the county
treasury and not through the Department of Revenue into the State Treasury.

2. Fees and fines collected by courts of record, or by courts not of record
outside of Philadelphia, unless specifically directed to be paid into the State
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Treasury, are payable into the respective county treasuries, in accordance with
section 78 of the Act of March 31, 1860, P. L, 427.

3. All fines and penalties collected by administrative agencies of the state
government without specific legislative direction as to their disposition are
to be collected by the Department of Revenue and paid into the State Treasury.

4. All penalties imposed by law and collected by civil suit either by the
Department of Justice or auy other adininistrative agency of the state govern-
ment are payable into the State Treasury whether or not the act imposing
the penalties specitically so provides.

Department of Justice,
Harrisburg, Pa., June 6, 1930.

Honorable Leon D. Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised with respect to the cir-
cumstances under which fines and penalties imposed by the courts, in-
cluding courts not of record, are collectible and payable by your De-
partment into the State Treasury.

Your inquiry arises because the controller of the City of Phila-
delphia has challenged your right to collect from Philadelphia magis-
trates, fines and penalties imposed by them. You desire advice respect-
ing this particular situation and also regarding the collection of fines
and penalties in general.

A constitutional provision and an old statute have a very definite
bearing upon the question in hand.

Article V, Section 13 of the Constitution provides that ‘‘ All fees, fines
and penalties in said courts shall be paid into the county treasury.”’
The section of the Constitution immediately preceding this quotation
relates to the organization and powers of the Magistrates’ Courts in
Philadelphia; and the Supreme Court, in Commonwealth vs. McGuirk,
78 Pa. 298, construed Article V, Section 13, as applying only to fees,
fines and penalties collected in the Philadelphia Magistrates’ Courts.
A similar decision had been rendered by Judge Thayer in Common-
wealth ex rel. Levis vs. Randall, 2 W. N. C. 210.

Two conclusions necessarily follow. Fees, fines and penalties col-
lected by magistrates in Philadelphia must be paid into the county
treasury no matter what provision the Legislature may have attempted
to make to the contrary in the statute imposing the fines or penalties, or
authorizing the collection of fees. The Legislature cannot override a
constitutional mandate. This is the first conclusion. The second is
equally clear, namely, that the constitutional provision does not have
any bearing whatsoever upon the disposition of fees, fines and penalties
eollected by aldermen or justices of the peace outside of Philadelphia,
or collected by courts of record, either in Philadelphia or elsewhere.
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With respect to all fees, fines and penalties collected by officers other
than magistrates in Philadelphia, the Legislature may validly provide
what disposition thereof shall be made.

' The statutory provision to which we referred is Section 78 of the Act
of March 21, 1860, P. L. 427, which is still in force and provides that:

‘“All fines imposed upon any party, by any court of
criminal jurisdiction, shall be decreed to be paid to the
Commonwealth; but the same shall be collected and re-
ceived, for the use of the respective counties in which such
fines shall have been imposed as aforesaid, as is now diree-
ted by law.”’

This provision was construed by the Supreme Court in Jefferson
County. vs. Reitz, 56 Pa. 44, in which the court took the view that the
Act of 1860 ‘“would doubtless be the rule in regard to any new penal-
ties by fine not otherwise distributed by law.”

Accordingly, under this act as construed by the Supreme Court, it is
clear that after the Legislature has imposed fines collectible by courts
of criminal jurisdiction, such fines are payable into the respective
county treasuries, unless the Legislature has specifically otherwise pro-
vided by general act subsequent to 1860 or in the acts providing for the
imposition of the penalties. It is also clear that the Act of 1860 does
not cover the case of penalties collectible through the civil as distin-
guished from the criminal courts.

. We, therefore, advise you that in the collection of fines and penalties,
your Department must be guided by the following principles:

1. In Philadelphia, if fines or penalties are collected by magistrates,
your Department does not have either the power or the duty to de-
mand that they be turned over to you for payment into the State
Treasury. Such fines and penalties are clearly payable to the County
of Philadelphia. However, we desire to point out, parenthetically, that
magistrates may collect fines and penalties only if and when the Legis-
lature has expressly given them jurisdiction to do so. Otherwise, they
can merely hold the defendants for trial in the quarter sessions or other
criminal courts of record.

2. On the other hand, fines and penalties collected by the courts of
record in Philadelphia are payable into the State Treasury through
your Department, if there is legislation distinetly providing that the
fines shall be paid into the State Treasury.

3. Outside of Philadelphia, your Department has authority to collect
for payment into the State Treasury any fines or penalties, whether im-
posed by courts of record or courts not of record, in all cases in which
the Legislature has provided that such fines and penalties shall be paid
into the State Treasury. However, in the absence of specific direction
to this effect, the fines and penalties are payable into the respective
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county treasuries, if they were collected by the criminal as distin-
guished from the civil courts. -

4. In all cases in which fines and penalties are collected by admini-
strative agencies of the State Government without any specific direction
by the Legislature as to the disposition to be made of the moneys col-
lected, it is the duty of your Department to collect the amounts of the
fines and penalties and pay them into the State Treasury.

5. Whenever penalties are imposed by law and the collection thereof
is committed to either the Department of Justice or any other admini-
strative agency of the State Government and such penalties are col-
lected by civil suit, the amounts recovered are payable into the State
Treasury whether or not the act imposing the penalties specifically so
provides. There is neither constitutional nor statutory provision to the
contrary and the rule which prevails in the absence of specific direction
to the contrary is that moneys collected by the State Departments, with
or without the aid of the civil courts, is payable into the State Treasury.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Insane persons—Mental Heolth Act of 1923—State mental hospitels—Ezpenses
of maintenance—Collection from countly——Commitment awaiting trial or dur-
ing sentence—T'crmination of county's liability upon expiration of sentence.

1. TUnder the provisions of the Mental Health Act of July 11, 1923, P. L.
998, it is the duty of the Departmment of Revenue to collect from the counties
the full cost of maintenance of patients committed to state mental hospitals
while in custody under a charge of conviction of crime or while held as
material witnesses to crime, )

the full cost of maintenace of persons committed while out on bail awaiting
2. It is the duty of the Department of Revenue to collect in like manner
trial for crime, as long as they remain in the institutions.

3. The liability of the county for the full cost of maintenance of a person
undergoing sentence for crime end§ when the term of sentence expires, and
thereafter it is the duty of the Department of Revenue to collect the cost of

such maintenance as in the case of patients committed while free from any
charge of crime.
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Department of Justice,
Harrisburg, Pa., June 6, 1930.

Honorable Leon D. Metzger, Deputy Secretary of Revenue, Harrisburg,
Pennsylvania,

Sir: We have your request to be advised with respect to the rate
which it is the duty of your Department to collect from theé counties for
the maintenance of patients committed to State mental hospitalg while
awaiting trial for erime.

You call our attention to the fact that Section 308 of the Mental
Health Act of July 11, 1923, P. L. 998, expressly provides that the ex-
pense of maintaining insane prisoners who have been convicted of crime
is payable in full by the county liable for the maintenance of the
prisoner in the prison from which he was removed.

This same section of the Mental Health Aect clearly applies also to
cases in which persons are committed to State mental hospitals while
awaiting trial and therefore before conviction.

The first words of the Section are *“When any person detained in any
prison, whether waiting trial or undergoing sentence, or detained for
any other reason (e. g. as a witness) ’’ shall require treatment in a men-
tal hospital he shall be committed according to the procedure set forth
in the section. Thus it will be seen that this section applies with equal
foree to prisoners awaiting trial as to those undergoing sentence.

The section continues:

“‘The expense of examination, including the fees, of
physicians or commissioners, and all costs incident to
such removal, and of maintenance in the hospital previous
to the expiration of sentence, shall be paid by the county
liable for the maintenance of the patient in the prison
from which he was removed, without recourse against any
poor district.”’

The words ‘‘previous to the expiration of sentence’’ cannot possibly
be construed to limit the quoted paragraph in its application only to
cases where persons accused of crime have been convicted and are re-
moved to mental hospitals while undergoing sentence.

You call our attention to Sections 502 and 507 of the Mental Health
Act as relevant to the consideration of the question you ask.

Section 502 applies to the commitment of persons accused of crime,
but who are out on bail awaiting trial, or of prisoners who before or
during trial are found or thought to be insane. This section provides
that the expense of commitment and removal to or from a hospital for
mental diseases shall be paid for by the county in which the person or
‘prisoner is committed and permits the county to recover the expense
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from the estate of the patient or the persons liable for his support but
not from any poor distriet. This section is not in any way inconsis-
tent with Section 308.

Section 507 expressly provides that, ‘‘The expenses of the care and
maintenance, including clothing, of insane prisoners shall be paid in the
same manner as the costs of commitment of such prisoner, as provided
in section five hundred and two of this act: Provided, That if the
term of sentence of any prisoner shall expire while he is still a patient
in any hospital, such expenses shall thereupon become chargeable as
provided in section five hundred and three of this act.”’

This Section also is consistent with Section 308 but it places a limi-
tation upon the application of Section 308 in the case of patients who
have been convicted of crime and removed to State mental hospitals
while undergoing sentence. The Section expressly provides that after
a sentenced prisoner’s term has expired if he continues as a patient
in a State mental hospital, the cost of maintenance shall be eollected
after the expiration of the term as in the case of patients committed
while not awaiting trial or undergoing sentence for erime.

Therefore, we advise you:

(1) That it is the duty of your Department to collect from the
counties the full cost of maintenance of patients committed to State
mental hospitals while in custody because they are charged with crime
or because they have been convicted of erime or because they are being
held as material witnesses to crime. The only exception is that in the
case of persons undergoing sentence the county’s liability for the full
cost of maintenance expires when the term of sentence of the patient
has come to an end. Thereafter it is your duty to collect the cost of
maintaining the patient as in the case of patients committed while free
from any charge of erimes.

(2) That in the case of persons committed to State hospitals while
out on bail awaiting trial for crime it is your duty to colleet the full
cost of maintenance from the counties as long as the patient remains
in the institution.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Attorney General.
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OPINION TO THE STATE EMPLOYES’ RETIREMENT BOARD

State errip‘lqye—Membership in employe’s retirement fund—Eligibility—Com-
pensation at daily rate—Acts of June 27, 1923, and April 26, 1929,

Under Act of April 26, 1929, No. 369, amending the Act of June 27, 1928, P.
L. 858, an employe of the State whose compensation is based on an hourly
rate is not eligible for membership in the State Employe’s Retirement Fund
under an application made May 23, 1929. '

Department of Justice,
Harrisburg, Pa., July 25, 1929,

Honorable Wilmer Johnson, Secretary, State Employes’ Retirement
Board, Harrisburg, Pennsylvania.

Sir: I have your request under date of July 20, 1929, for a formal
opinion covering the application of George A. Moser for original
membership in the State Employes’ Retirement System,

We are advised that George A. Moser has been employed by the
Pennsylvania State Sanitorium at Mont Alto since 1907. The record
of his State service shows that he was employed during the years
1908 to 1928 inclusive during a period of twelve months in each year;
that during the years 1913, 1914, and three months of 1915, and the
year 1924, and three months of 1925, his compensation was upon a
monthly rate; that during the balance of the term of his employment
his compensation was based upon an hourly rate; that from January
to April in 1929 he was absent on leave without pay and on April 1,
1929, he was again placed upon the payroll and his compensation
based upon an hourly rate.

Under date of May 23, 1929, Mr. Moser made application to the
State Employes’ Retirement Board for membership in the association,
created under the provisions of the Act of June 27, 1923, P. L. 858, as
an; original member. The Board is in doubt as to the applicant’s
eligibility and requests this opinion.

On May 23, 1929, eligibility for membership as an original member
in the association was fixed by Section 1, paragraph 6, and Section 1,
paragraph 9, of that Act, as amended by the Acts of April 6, 1925, P.
L. 147, April 25, 1927, P. L. 387 and April 26, 1929, No. 369.

Following the passage of Act No. 369, approved April 26, 1929,
amending the original Act creating the association, a State employe
‘might become an original member of the association upon application
on or before October 1, 1929, and a State employe was defined by the
terms of that Act to be:
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“% % ¥ any person holding a State office under the Com-
monwealth of Pennsylvania, or employed and paid on a
yearly or monthly basis by the State Government of the
of the Commonwealth of Pennsylvania, in any capacity
whatsoever; * * #7’

Mr. Moser is, and was on May 25,1929, a State employe but he was
not and is not paid on a yearly or monthly basis by the State Govern-
ment of the Commonwealth of Pennsylvania. It is not necessary under
the state of facts submitted to us, and we do not express any opinion
as to the eligibility of Mr. Moser had he applied for membership in
the association prior to December 31, 1928, but we are of the opinion,
and so advise, that he was not eligible for membership either as an
original member or as a new member on May 23, 1929, because he was
not then employed and paid on a yearly or monthly basis.

The data submitted by you is returned herewith.

Very truly yours,
DEPARTMENT OF JUSTICE,

S. M. R. O’HARA,
Deputy Attorney Gemeral.
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OPINION TO THE BOARD OF TRUSTEES OF THE STATE
INDUSTRIAL HOME FOR WOMEN AT MUNCY

Parole—Inmates of State Institutions—Acts of June 19, 1911, and July 25, 1913.

1. The Act of June 19, 1911, P. L. 1055, which confers upon judges of
Courts of Quarter Sessions and Oyer and Terminer the right to parole prison-
ers, is limited to convicts in the county jail or workhouse of their respective
districts; it does not confer the right to parole inmates of State institutions.

2. The Act of July 25, 1913, P. 1.. 1311, confers upon the Board of Trustees
of the State Industrial Home for Women an exclusive right to parole inmates.

Department of Justice,
Harrisburg, Pa., May 7, 1929.

Honorable Frank Smith, Board of Trustees of the State Industrial
Home for Women at Muncy, Philadelphia, Pennsylvania.

Sir: We have your request to be advised whether the Court which
sentences a woman to the State Industrial Home for Women at Muncy
has the right to release her on parole without consulting the Board of
Trustees of the Home. -

The Act of June 19, 1911, which confers upon judges of courts of
quarter sessions and of oyer and terminer the right to parole prisoners,
is limited in its scope to conviets ‘‘confined in the county jail or work-
house of their respective districts.”” This Act has never been amended
s0 as to confer upon judges of quarter sessions or of oyer and terminer
the right to parole inmates of State institutions.

In addition, Section 19 of the Aect of July 25, 1913, P. L. 1311,
specifically confers upon the Board of Trustees of the State Industrial
Home for Women the right to parole inmates. In our judgment, the
power of parole granted to the Board by Section 19 confers upon the
Board an exclusive power. No other agency has any right to parole
any inmate of the Home.

Accordingly, we advise you that the courts which sentence women
to the State Industrial Home for Women do not have any power to
parole them, either with or without the consent of the Board of Trus-
tees of the Home. Any order of parole issued by a judge is, in our
opinion, void and should not be recognized by the Board of Trustees
of the Home. '

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.
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OPINION TO THE TOWNSHIP LAW REVISION COMMISSION

Township Law Revision (ommission—Ezpenses of Commission, secretary and
clerk in attending conceution of Second Class Township Supervisors.

The Commonwealth’s fiscal officers are not authorized to pay such expenses.

Department of Justice,
Harrisburg, Pa., December 10, 1930.

William H. Whitaker, Esquire, Secretary, Township Law Revision
Commission, 211 Suburban Title and Trust Building, Upper Darby,
Pennsylvania.

Sir: I have your letter of November 28th, inquiring whether the
Auditor General and State Treasurer may lawfully approve requisi-
tions drawn against the appropriation made by the Aet of April 26,
1929, P. L. 842, for expenses incurred by the Commission subsequent
to February 1, 1921. You particularly desire to know whether it
would be lawful to pay the expenses of the Commission, its Secretary
and Clerk, in attending the eonvention of Second Class Towuship
Supervisors to be held in February, 1931, and in attending sessions of
the Legislature for the purpose of explaining and advocating the
passage of the bill or bills presented by the Commission in its report
to the Legislature.

In our opinion, the Commonwealth’s fiscal officers could not lawfully
pay expenses incurred in either of these ways. It is the duty of the
Commission to make its report to the Legislature not later than Febru-
ary 1, 1931, and the submission of that report concludes the work of
the Commission as specified in the Aect of April 26, 1929,

The Commission’s only duty is to prepare legislation. It is under
no duty to appear either before the Legislature or before a convention
of township supervisors in an effort to explain, justify or advocate the
passage of the legislation proposed. If the Legislature desires to im-
pose these additional duties upon the Commission, it will be in session
and ean supplement the Act of 1929 aceordingly; but until the Legisla-
ture does so, the Commission eannot assume to extend its sphere of
activity beyond that outlined in the Act of 1929.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Spectal Deputy Attorney General.
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Rivers and streams—ODUbstruction-—Water and Power Resources Board—Ne-
cessity of permil—Act of June 25, 1913—S8cope of consideralion—Effect on
public und privale interesis.

In considering an application for permit for a dam or other obstruction in a
stream or body of water, under the Act of June 25, 1913, P. I.. 555, the Water
and Power Resources Board is not linfited to a consideration of the structural
and engineering features of the proposed obstruction, but it may determine
whether such construction will injuriously affect public or vested private
rights in the stream and whether navigation, flood control or use of the stream
for other legitimate purposes will be.adversely affected.

Department of Justice,
Harrisburg, Pa., May 12, 1930.

Honorable Charles E. Dorworth, Chairman, Water and Power Re-
sources Board, Harrisburg, Pennsylvania.

Sir: We have your request to be advised regarding the extent of
your Board’s power in administering the provisions. of the Act of
June 25, 1913, P. L. 555.

You inquire specifically whether your Board, in passing upon an
application for a dam, is limited to the consideration of the dam from
a structural or engineering standpoint ; or whether broader powers are
conferred upon your Board by the act, making it the Board’s duty to
consider the effect of the proposed strueture upon the regimen and
use of the stream. You would like to know whether your Board has
the power to issue a conditional permit or disapprove an application
if it is econvinced that the proposed dam will injuriously affect naviga-
tion, inerease the height of floods in built-up communities or be pre-
judicial to the best interests of the Commonwealth for reasons not
actually related to the stability of the structure.

The Act of 1913 is entitled, ‘‘An act providing for the regulation
of dams, or other structures or obstructions, as defined herein, in,
along, across, or projecting into all streams and bodies of water wholly
or p'arﬂy within, or forming part of the boundary of, this Common-
wealth * * * 7 Tts first section defines the words ‘‘ water obstruction’’
as including ‘‘any dam, wall, wing-wall, wharf, embankment, abut-
ment, projectioh, or similar or analygous structure, or any other ob-
struction whatsoever, in, along, across, or projecting into any stream
or body of water * * *°° ‘‘Construct’’ is defined as meaning ‘‘con-
struet, erect, build, place, or deposit.”’
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Section 2 provides that:

¢é#® % * it ghall be unlawful for any person or persons,
partnership, association, corporation, county, city, bor-
ough, town, or township to construct any dam or other
water obstruction; or to make or construct, or permit to
be made or constructed, any change therein or addition
thereto; or to make, or permit to be made, any change in
or addition to any existing water obstruction; or in any
manner to change or diminish the course, currenmt, or
cross section of any stream or body of water, wholly or
partly within, or forming a part of the boundary of, this
Commonwealth, except the tidal waters of the Delaware
River and its navigable tributaries, without the consent
or permit of the Water Supply Commission of Pennsyl-
vania, in writing, previously obtained, * * *.’

Section 3 requires every application for a consent or permit to be
accompanied by complete maps, plans, profiles and specifications of
the proposed obstruction or the changes or additions to be made there-
‘“‘and such other data and information as the commission may re-
quire.”’

in

Section 4 empowers the Commission ‘‘to grant or withhold such con-
sent or permit, or may incorporate in and make a part of said consent
or permit such conditions, regulations, and restrictions as may be
deemed by it advisable.”” It then provides that it shall be unlawful
to commence the construction of any water obstruction or any change
or addition thereto, ‘‘except in accordance with the terms, conditions,
regulations, and restrictions of such consent or permit, and such rules
and regulations, with regard to said constructions, changes, or addi-
tions, as may be prescribed by the commission.”’

Section 7 renders it a misdemeanor for any person or entity subject
to the provisions of the act, to do or cause to be done, or to fail, neglect
or refuse to do, or cause to be done, any act or thing contrary to the
provisions of the act.

By Section 202 of The Administrative Code of 1923 (Aect of June
9, 1923, P. L. 498) the name of the Water Supply Commission was
changed to Water and Power Resources Board, and the Board was
constituted a departmental administrative board within the Depart-
ment of Forests and Waters. By Section 1608 of the same act it was
provided that the Water and Power Resources Board shall have the
power and its duty shall be:

“(a) Subject to any inconsistent provisions in this
act contained, t(? continue to exercise the powers and
perform the duties by law vested in and imposed upon
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the. Water Supply Commission of Pennsylvania with re-
gard to:
* * * * #* * *

‘4, Consents or permits for the construction of dams
and other water obstruections or of any change therein
or addition thereto, and consents or permits for changing
or diminishing the course, current, or cross section of
any stream or body of water;”’

Section 1808 of The Administrative Code of 1929 (Aet of April 7,
1929, P. L. 177) repeats in the same language the last quoted provision.

There has, therefore, been no change in the authority conferred upon
your Board by the Act of 1913, as the result of the passage of The
Administrative Codes of 1923 and 1929. Your Board has the same
power and the same duties as were vested in and imposed upon the
Water Supply Commission when the Act of 1913 was originally en-
acted.

There has been no court decision or opinion of this Department
which has specifically answered the inquiry under consideration. There
have, however, been several expressions of our appellate courts with
reference to the effect of the Act of 1913, which indicate the judieial
attitude towards the scope of the Act of 1913.

In Pennsylvania Power Company vs. Public Service Commission, 66
Pa. Sup. Ct. 448, Judge Henderson said at 457:

‘¥ *® % the Aet of June 25, 1913, P. L. 555, regulates
the construction of dams and provides that none shall be
erected without the consent or permit of the Water Sup-
ply Commission in writing previously obtained. It is
further provided that the commission shall have power
not only to grant or withhold consent but may incor-
porate and make a part of said consent or permit such
conditions, regulations and restrictions as may be deemed
by it advisable; and no construction of such works shall
be undertaken or prosecuted except in accordance with
the terms, conditions, regulations and restrictions wof
such consent or permit and such rules and regulatio_ns
with regard thereto as may be preseribed by the commis-
sion. It will be seen, therefore, that the matter of definite
plans for the development of the work of a water power
company is subjeet to the control of the Water Supply
Commission which control is to operate after the incor-
poration of the company and when its work is .under-
taken. The Public Service Commission is approving the
charter did not include the approval of a plan for the de-
velopment of the company’s business. It is not invested
with authority to regulate the erection of dams or the de-
velopment of the, water power resources of the State. That
is a subject over which the Water Supply Commission has
jurisdiction. The suggested change in the plan as to
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the number of dams or the height of the dams as made to
the Public Service Commission was not a matter of con-
sequence, therefore, nor in any sense illegal. The author-
ity of the Water Supply Commission to impose regula-
tions and conditions to be observed by a corporation pro-
posing to develop the water power of a stream is broad
as shown by the language of the statute. It is unneces-
sary to here consider its extent. It has undoubled ou-
thoritg to attach any of the conditions necessary to carry
out the purposes of the legislation on the subject with a
view to the protection of the rights of the public and of

individuals or companies having vested interests.”’

The opinion of the Superior Court in this case was affirmed by the
Supreme Court in a per curiam opinion at 261 Pa. 211.

In Commonwealth vs. Pennsylvamia Railroad Company, 72 Pa. Sup.
Ct. 353, Judge Head said at page 357:

«# * * By this we understand the learned counsel to
mean that, because of the passage of the Act of 1913,
giving to the Water Supply Commassion of the Common-
wealth certain regulatory powers over the use of the
streams of the Commonwealth and making disobedience
to its orders or a violation of its provisions a misde-
meanor, it is no longer possible to successfully indict a
petson or corporation for the creation and maintenance
of a common nuisance in such streams, * * *.7’

In Commonwealth vs. Pennsylvania Railroad Co., 78 Pa. Sup. Ct.
389, Judge Trexler said, speaking of the Aect of 1913, ““The Act of
1913 is a regulatory act.”’

These quotations indicate that our appellate courts have not been
inclined to place a narrow construction upon the powers granted by
the Aect of 1913 to the Water Supply Commission and now exercisable

by that Commission under its new name, ‘‘The Water and Power Re-
sources Board.”’

In our judgment there is no basis for the view that the Act of 1913
merely conferred upon your Board the right to pass upon and dis-
approve, or approve conditionally or unconditionally, the structural
and engineering features of a dam proposed to be constructed. As
you point out in your letter of inquiry, there are a number of types of
obstructions over which your Board has jurisdiction under the act
which do not involve engineering or structural questions. A fll or
other form of stream encroachment is one of these. Here there is no
question of safety as far as the fill or encroachment is concerned; but
the question is bound to arise whether the fill or encroachment will
reduce the flood-carrying capacity of the channel or adversely affect
the use of the stream for navigation or other proper purposes. Simi-
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larly, when your Board is requested to pass upon the construction of
a bridge across a stream, it is scarcely conceivable that the Legislature
intended your Board to determine whether, from an engineering stand-
point, the plans for the bridge contemplated a structure safe for travel.
The question which the Legislature undoubtedly intended you to con-
sider was whether the loegation of the piers or other features of the
bridge in the stream would be likely to cause ice jams or affect naviga-
tion, and whether the height of the bridge above the stream was suffi-
cient not to interfere with the use of the stream for navigation, ete,

If, in considering an application for a fill or an encroachment or a
bridge, your Board is not confined to the study of engineering and
structural features,—and clearly it is not,—there is no justification
for holding that you are thus limited in determining whether to grant
a permit for the construction of a dam in a stream. Accordingly, in
our judgment, your Board has authority when considering an applica-
tion for the construction of a dam, to determine whether the proposed
structure will injuriously- affect public or vested private rights in the
stream, including the questions whether navigation, flood control and
use of the stream for other legitimate purposes will he adversely af-
fected.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.
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Patients. Care and maintenance charges. Right
of Secretary of Revenue to cancel charges, ....
Collectioi from counties for maintenance of
patients committed while awaiting trial for
Crime, ..., .. it i i it e s
State Highway Patrol.
Employment of physician. Prosecution for driving
while intoxicated. Costs, ..................
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Liquid fuel. Motor vehicles, .................
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848, L. i i e e et e e e
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SCHOOL DISTRICTS.
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STATE EMPLOYES.
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Compensation at daily rate, ................
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Compengation at. daily rate, .................
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TRUST COMPANIES.
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