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OPINIONS TO THE SECRETARY OF AGRICULTURE 
Burea.u of Animal Industry---Rab·id dog-lAvestock bitten by. CZaim for dam

a.ges. 

Claim for damages must be in writing, supported by a certificate from a 
duly qualified veterinarian to the effect that such dog was afflicted with rabies. 
Acts of 1921, P. L. 522; 1923, P. L. 16. 

Department of Justice, 

Harrisburg, Pa., February 7, 1927. 
Mr. C. G. Jordan, Secretary, Department of Agriculture, Harrisburg, 

Pennsylvap,ia. 

Sir: This Department has your request to be advised whether tl1e 
Bureau of Animal Industry of the Department of Agriculture, before 
paying claims for damage to or destruction of live stock or poultl'y 
caused by dogs as provid~d under section 26 of the Act of May 11, 1921, 
P. L. 522, as amended by section 2 of the Act of March 19,, 1923, 
P. L. 16, should require a statement to be presented by the claim
ant showing that the live stock covered by the claim was bitten by 
a dog and that the said dog, which inflicted the damage, was rabid. 

Section 26 of the Act of May 11~ 1921, P. L. 522 as amended by 
section 2 of the Act of March 19, 1923, P. L. 16, provides: 

''Whenever any person sustains any loss or damage to 
any live stock or poultry by dogs, or any live stock or 
poultry of any person is necessarily destroyed because of 
having been bitten by a dog, such person, or his agent or 
attorney, may, immediately after the damage was done, 
complain to any township auditor -0r to any justice of 
the peace, alderman, or magistrate of the township, town, 
borough, or city. Such complaint shall be in writing, 
shall be signed by the person making such complaint, and 
shall state when, where, and how such damage was done, 
and by whose dog -0r dogs, if known. Claims covering 
damage resulting from the bite of a rabid dog shall be. 
made immediately following the death of the animal, 
and shall be supported by a certificate from a licensed 
and duly qualified veterinarian, or a report from the 
laboratory of the Bureau of Animal Industry, to the 
effect that such animal was affected with rabies. 

Under Section 26 of the Act of May 11, 1921, P. L. 522 as amended 
by section 2 of the Act of March 19, 1923, P. L. 16, a person sustain
ing any loss or damage to live stock or poultry by dogs as set forth 
in said act is required to file a complaint in writing, signed by the 
person making such complaint and stating when, where, and how 
such damage was done and by whose dog -0r dogs if known. If the 
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8 OPINIONS OF THE ATTORNEY GENERAL 

damage claimed resulted from the bite of a rabid dog claim ought to 
be made imm€diately following the death of the animal and such claim 
must b€ supported by a certificate from a licensed and duly qualified 
veterinarian, or a report from· the laboratory of the Bur_eau of .Animal 
Industry, to the effect that such animal was afflicted with rabies. 

Th€refore a person claiming damage resulting from the bite of a 
rabid dog, to support such claim, must first file a complaint in writing, 
sign€d by the person making such complaint and stating when, where 
and how such damage was done and by whose dog or dogs if known and 
support the said written complaint by a certificate from a licensed 
and duly qualified veterinarian or a report from the laboratory of the 
Bureau of .Animal Industry to the effect that such animal was afflicted 
with rabi€s. 

Very truly yours, 

DEP .A.RTMENT OF JUSTICE, 

THOM.AS G. TAYLOR, 
Deputy Attorney General. 

Animals-Dog licenses-Acts of April 27, 1927, and May 6, 1927. 

There is no inconsistency between the Acts of April 27, 1927, P. L. 473, and 
May 6, 1927, P. L. 833, with regard to the amount of the fees which county 
treasurers are permitted to collect for their services in issuing dog licenses. 

Department of Justice, 

Harr,isburg, Pa., November 3, 1927. 

Honorable Charles G. Jordan, Secretary of Agriculture, Harrisburg, 
Pennsylvania. 

Sir: We have your request to\ be advised Y\'hether there is any incon
sistency between the .A.ct of .April 27, 1927 (No. 300) and the .A.ct of 
May 6, 1927 (No. 422) with regard to the amount of the fees which 
county treasurers are permitted to collect for their s€rvices in issuing 
dog licenses. 

Th€ .A.ct ·of May 6, 1927 amends certain sections of the .A.ct of May 
11, 1921, P. L. 522. Section 3 of the Act of 1921 as amended by the 
Act of May 13, 1925, P. L. 641, provides that all applicants for dog 
lic€nses shall pay in addition to the statutory license fee payable to 
the Commonwealth, the sum of ten cents which shall be th€ county 
treasurer's fee for issuing, recording and reporting the license. 

Section 4 of the .A.ct of May 6, 1927, amending Section 5 of th€ 
.A.ct of 1921, provid€s that whenever the holder of a dog license shall 
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have lost the tag issued in connection with the license a substitute 
tag may be furnished upon the payment of a fee to the Common
wealth and an additional ten cents for the use of the county treas
urer. 

Section 11 of the Act of 1921, as last amended of the Act of 
May 6, 1927, provides that applicants for kennel licenses shall also 
pay to the county treasurer an extra ten cents as his fee for issuing, 
recording and reporting the license. 

The Act of April 27, 1927 amends Section 42 of the Act of April 
15, 1834, P. L . 537, as amended hy the Act of May 13, 1925, P. L . 
656. As amended by the Act of 1927, Section 42 of the Act of 1834 
provides: 

l. That county treasurers shall be the agents of the Common
wealth for collecting and transmitting money for the Commonwealth; 

2. That "except fees paid for fish, hunters and dog ~icenses which 
shall be the same as now prescribed by law, namely, ten cents for 
each license,'' the county treasurers shall be entitled to deduct from 
the gross amount of moneys received by them for the Commonwealth 
on each separate account which they are required to keep and settle, 
a commission the rate of which is graduated according to the amount 
collected ana transmitted; 

3. That out of the commissions thus authorized and the fees for 
issuing fish, hunters and dog licenses the county treasurers shall be 
entitled to retain for their own use compensation in amounts equal 
to twenty per centum of the salaries paid them for acting as county 
treasurers, arid in addition thereto amounts necessary to reimburse 
them for certain necessary expenses in connection with the work of 
collecting and transmitting State money. 

There is no inconsistency whatever hetween the Act of 1834 as 
amended by the Act of April 27, 1927, and the Act of 1921 as 
amended by the Act of May 6, 1927, insofar as concerns the amount 
of the fee chargeable by county treasurers for issuing dog licenses. 
The amount of this fee is fixed exclusively by the Act of 1921 as 
amended and is not affected by the Act of 1834 as amended. The 
only effect of the Act of 1834 as amended is to require county treas
urers to pay into their :respective county treasuries all fees receivea 
by them for issuing dog licenses in excess of the compensation and 
reimbursement for expenses which the Act allows them to retain out 
of any fees and commissions which they receive for collecting State 
moneys. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF THE AUDITOR 
GENERAL 

Trust Companies-Shares of-Resettlement by Auditor General-State T.a!JJ
Penalty--Act oif JulhJ 11, 1928, P. L. 1071-Act of March 80, 1811, 5, Sm. 
L. :BIBB. 

In a resettlement by the .Auditor General of any tax on shares of trust 
companies imposed by .A.ct of July 11, 1923, P. L. 1071, trust companies have 
the privilege of paying said tax within sixty days after the date of such 
resettlement, without incurring liability for the ten per cent. penalty for 
failure to pay said tax, and are also entitled to the exemption from the four 
mills state loans tax on bonds, mortgages and judgments owned by them, . pro
vided said tax on shares has been paid within sixty days after the date of 
such resettlement. 

Department of Justice, 

Harrisburg, Pa., January 14, 1927. 

Honorable J. Lord Rigby, Revenue Deputy, Auditor General's Depart
ment, Harrisburg, Pa. 

Sir: You have advised this department that the Act of Assembly of 
July 11, 1923, P. L. 1071 provides that trust companies shall pay 
their tax on shares within sixty days from the date of the settlement 
of the same by the Auditor General, in order to avoid the ten per 
cent. penalty provided by said Act of A13sembly, and to gain the 
exemption from the four mills Pennsylvania Loans Tax on bonds, 
mortgages and judgments owned by them. Briefly, you inquire 
whether in the case of a resettlement by the fiscal officers of any 
tax on shares against said trust companies, if the trust companies 
pay said tax within sixty days from the date of resettlement are 
they liable for the ten per cent. penalty as provided by said Act, 
and also are they entitled to the exemption from the four mills 
Pennsylvania Loans Tax aforesaid. 

Section 1 of the Act of June 13, 1907, P. L. 640, as amended by 
the Act of July 11, 1923, P. L. 1071, which is the particular statute 
here in question, after making provision for the assessment by the 
Auditor General of the tax on the shares of the capital stock of trust 
companies, provides, inter alia, as follows: 

''After the Auditor General shall have fixed the value 
of the shares of stock in any such company by the 
method hereinbefore provided, and settled on account 
according to law, he shall thereupon transmit to the 
president, (cashier) secretary, or treasurer of such 
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14 OPINIONS OF' THE ATTORNEY GENER.AL 

company a copy of such settlement, showing the val
uation and assessment so made by him al!ld the amount 
of tax due the Commonwealth, on all such shares. * * * 
It shall be the duty of every such company, within a 
period of sixty days after the date of such settlement by 
the Auditor General, at its option to pay the amount of 
said tax to the State Trea.surer fr.om its general fund, 
or collect the same from its shareholders and pay over 
to the State Treasurer : Provided, That if any such com
pany shall fail or refuse to make such report, or to pay 
such tax at the time hereinbefore specified, * * * he 
(Auditor' General) shall, after having ascertained the 
actual value of each share of the capital stock of such 
company from the best information he can obtain, add 
thereto ten per centum as a penalty, a.ssess the tax as 
aforesaid, and proceed according to law to collect the 
same from such company: * * * And provided further, 
That in case any such company shall collect annually 
from the shareholders thereof, or from the general fund 
of said company, said tax of five mills on the dollar 
upon the value of all the shares of stock of said com
pany,-the value of each share of stock to be a.scertained 
and fixed as hereinbefore provided,-and pay said tax 
into the State Treasury, as hereinbefore provided, the 
shares, and so much of the capital stock, surplus, profits, 
and deposits of such company as shall not be invested 
in real estate, shall be exempt from all other taxation 
under the laws of this Commonwealth.'' 

Let us consider first the latter part of your inquiry, that is, 
whether in the case of a resettlement by the fiscal officers of any 
tax on shares against a trust company, if the trust company pays 
said tax on shares within a period of sixty days after the date of 
said resettlement by the Auditor General, it is entitled to the ex
emption from ·the four mills Pennsylvania Loans Tax on bonds, 
mortgages and judgments owned by them, as provided by said Act 
of July 11, 1923. Nothing is said in said Act of July 11, 1923, nor in 
said Act of June 13, 1907, P. L . 640, of which Act it is an amend
ment, concerning the "resettlement" of tax on shares of trust com
panies. We turn to the Act of March 30, 1911, ( 5 Smith's Laws 
228) Section 16, for the authority given to the fiscal officers to revise 
and resettle a State tax, which provides as follows: · 

''The Auditor General and State Treasurer at the 
request of each other or of the party, shall revise any 
settlements made by_ them, except such as have been ap
pealed from or which by any other proceedings have 
been taken out of their offices, if such request be made 
within twelve months of the date ·Of settlement· but 
after that time no settlement on which a final discharge 
has been granted shall be opened, but the same shall be 
quieted and finally closed." 
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As stated by Judge Archbald in the case of In re Wyoming Valley 
Ice Company, 165 Federal, 789, 791: 

''The construction of this statute is plain. Under 
it, either of their own motion or at the instance of a 
party interested, taxes which have been settled, but not, 
by. appeal or otherwise, taken out of their hands, may 
be re-examined and revised by the accounting officers 
referred to, provided that action be taken within the 
time specified and a final discharge has not been al-
lowed.'' · 

A resettlement as authorized by said Section 16 of the Act of 
1811, where it is referred to as a ''revision'' ·of the settlement made 
by the fiscal officers, has been construed to be a ''settlement'' by the 
Court in said case ·of In re Wyoming Valley Ice Company, supra, 
where it is said by the Court on page 792, in discussing the ques
tion of how far a tax on capital stock, which has been settled and 
paid, can be resettled and enlarged, as follows: 

"Not ·only must the tax have been discharged, but 
the time limited by the statute must also have elapsed. 
Conceding-contrary to what seems to have been de
cided in Commonwealth vs. Pennsylvania Company, 145 
Pa. 266, 23 Atl. 549-that this begins to run not from 
the time of payment, but from the time when the settle
ment which is revised was made, the settlement here 
upon which the taxes were paid was February 16, 1906, 
and the resettlement on which the present claim is based 
was April 26th following, the two being only a little 
over two months apart.'' 

Likewise, Deputy Attorney General Kun in an !Opinion to the 
Auditor General reported in 43 Pa. C. C. 489, decided that a re
settlement by the fiscal officers made under the provisions of said 
Act of 1811 was a "settlement." Deputy Attorney General Kun in 
construing part of Section 9 of said Act of March 30, 1811 ( 5 Smith's 
Laws 288) which provides : 

''If any person or persons, body politic or corporate, 
be dissatisfied with the settlement of his, her of their ac
counts by the auditor general and state treasurer, he, 
she or they may appeal therefrom to the court of com
mon pleas of the county in which the seat of govern
ment may then be, and such appeal shall be transmitted 
by the Auditor General to the clerk of the said court, 
to be by· him entered of record, subject to like proceed
ings under the direction of the state treasurer as in 
common · suits; provided, however, that the appeal be 
filed in the office of the auditor general within sixty days 
after notice of such settlement, * * * '' 

.said in his opinion on page 490 : 
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''It is, of course, within the province of the taxing 
officers to .open and restate any account unappealed 
from, and by such resettlement made. within a ;yea.r, 
establish a new date from which the sixty days w1thm 
which appeals must be made would begin to run. Act 

r:/i~~c~0~~'.t~~lie~. ~P~7::.~j Com. vs. Wyoming Val-

If a resettlement is a ''settlement'' within the meaning of said 
Act of March 30, 1811, it is very difficiult to see how the word 
"settlement," as used in said Act of July 11, 1923, can haye a dif
ferent meaning. If it did have a different meaning a great deal of 
confusion would follow. In view of the fact that it has uniformly 
been held, and the practice uniformly recognized for many years, 
that settlements or revised settlements, as provided for in said Act of 
March 30, 1811 are comprehended within the term ''settlement,'' 
and the further fact that said Acts of March 30, 1811 and July 11 
1923 must be construed together in arriving at the proper pr;0cedure 
relative to settlements and resettlements of the taxes on shares of 
trust companies, the conclusion is irresistible that the expression: 
"Within a period of sixty days after the date of such settlement 
by the Auditor General,'' applies to and comprehends a resettlement 
of said tax by the Auditor General. 

In view of the conclusion which we have just reached in this matter 
iconcerning the construction of said Act of July 11, 1923 with re
spect to resettlement of tax on shares· of trust companies, it would 
follow that the penalty of ten per cent. therein provided to be added 
by the Auditor General in assessing sa.id tax on shares, in the event, 
inter alia, that the trust company fails to pay such tax at the time 
specified, should not be added for the failure of the trust company 
to pay such tax until the expiration of a period of sixty days after 
the date of resettlement of said tax by the Auditor General. In this 
connection we believe that the principal law laid down by Justice 
M,itchell in the case of Commonwealth vs. Philadelphia Etc. C. & 
I. Company, 145 Pa. 283, where consideration was made of the 
question of the ten per cent. penalty provided in Section 4 of the 
Act of June· 30, 1885, P. L. 194 for failure of the treasurer of a 
corporation to assess and pay the tax therein provided for and make . 
report thereof to the Auditor General, is in itself conclusive of the 
question which here arises as to the penalty to be imposed by said 
Act of 1923 where resettlements are made of said tax on shares by 
the Auditor General. This statement by Justice Mitchell in said 
opinion on page 287 is as follows : 

''This penalty, it is plain, is meant to enforce the 
performance of the duties which the statute casts upon 
the corporation treasurer in reference to the tax. It has 
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no relevancy to questions that may arise between the 
corporation and the state officers, in the settlement of 
the amount, and items cf it!:> account or to any delay that 
may be incident to the proceedings according to law, by 
appeal or otherwise." 

17 

I am, therefore, of the opinion, and so advise you, that in the 
case of a resettlement by the Auditor Gen·eral of any tax on shares 
of trust companies as imposed by said Act of July 11, 1923, P. L. 
1071, the trust companies have the privilege under said Act of 
paying said tax within a period of sixty days after the date of such 
resettlement by the Auditor General, without incurring liability for 
the ten per cent. penalty as provided by said Act of Assembly for 
failure to pay said tax; and that said trust companies are also en
titled to the exemption from the four mills Pennsylvania Loans Tax 
on bonds, mortgages and judgments .owned by them, where said 
tax on shares has be-en paid to the State Treasurer by said trust 
companies within a period of sixty days after the date of such re
settlement by the Auditor General. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Corporations conducted for profit-Pirst Glass-Co-operative Agricultwrat 
Associations-Reports-Taw-Act of May 4, 1924, 'Act No. 386. 

The words "not having capital stock and not conducted for profit" do not 
modify and qualify the expression "corporations of the first class" as the same 
is found in Act No. 386, approved May 4, 1927, and, therefore, corporations of 
the first class are not required to file capital stock reports with the Auditor 
General and pay a capital stock tax even though they may have capital stock 
and be conducted for profit. 

Department of Justice, 

Harrisburg, Pa., July 14, 1927. 

Honorable J. Lord Rigby, Revenue Deputy, Auditor General's Depart
ment, Harrisburg, Pennsylvania. · 

Sir: You have recently inquired of this Department by letter whetlwr 
under Act No. 3'86, approved by the Governor on May 4, 1927. 
which amends sections twenty and twenty-one of the Act of June 
1, 1889, P. L. 420, as amend-ed, first class corporations are relieved 
from filing capital stock reports and paying a capital stock tax even 
though they may have issued capital stock and are conducted for 
profit. 
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The question which you have asked requires this Department to 
determine whether or not the expression used in the amendments in 
said act: " not having capital stock and not conducted for profit," 
modifies not only its immediate antecedent ''cooperative agricultural 
associations'' but also modifies the expression ''corporations of the 
first class. '' 

The amendments in this act are in exactly the same words as the 
amendment in Act No. 385, approved by the Governor May 4, 1927. 
The same question of construction arises in this case as arose with 
respect to said Act No. 385, concerning wh,ich we rendered you an 
opinion of even date. The reasons therein given for our conclusion 
are applicable to this case, and for these reasons we conclude and 
you are advised that the words ''not having capital stock and not 
conducted for profit,'' do not modify and qualify the expression 
"corporation of the first class" as the same are found in said Act No. 
386, approved May 4, 1927, and, therefore, corporations of the first 
class are not required to file capital stock reports with the Auditor 
General and pay a capital stock tax even though they may have 
capital stock and be conducted for profit. · 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Depiity Attorney General. 

Capital Stoclc-Concerns Conducted for Pro/U-Co-operative Agricultural Asso
ciations-Loans-Interpreta.tion of Statutes-Act of May 4, 192"1, No. 385. 
The words ''not hining· capital stock and not conducted for profit" do not 

modify a nd qualif~· the expression "corporations of the first class," as the 
same is found in Act No. 385, approved May 4, 192i, which amends Section 
4, of the Act of June 30, lSSG, P. L. 193, as amended, and, therefore, corpora
tions of the first class are exempt from the provisions of the Corporate Loans 
Tax Aet, requiring their treasurer to assess, deduct and return the corporate 
loans tax and make annual report of the indebtedness of the corporation to 
the Auditor General. 

Department of Justice, 

Harrisburg, Pa., July 14, 1927. 

Honorable J . Lord Rigby, Revenue Deputy, Auditor General's De
partment, Harrisburg, Pennsylvania. 

Sit : You have recently advised this Department by letter that Act 
No. 385, approved by the Governor on May 4, 1927, which amends Sec
tion 4 of the Act of June 30, 1885, P. L. 193, as amended, is under-
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stood to exempt first class corporations from liability for loans tax 
upon their indebtedness. Y.ou state that said Section 4, as now 
amended, contains the following expression : 

"That hereafter, except in the case of corporations of 
the first class and cooperative agricultural associations 
not having capital stock and not conducted for profit, it 
should be the duty of the treasurer of each private 
corporation, etc.'' (The words in italics cover the 
amendment to .said Section 4 as made by said Act No. 
385). 

You inquire whether by this amendment first class corporations, 
regardless of whether they have capital stock or are conducted for 
profit, are ·exempt from the provisions thereof requiring their treas
urer to assess and collect the tax and make annual report of its 
indebtedness to the Auditor General? 

The question which you have' propounded calls upon us to deter
mine whether or not the expression used in said amendment: ''not 
having capital stock and not conducted for profit,'' modifies not 
only its immediate antec~dent " ·cooperative agricultural associa
tions'' but also modifies the expression ''corporations of the first 
class.'' The expression in question could modify both antecedents 
without ambiguity. Furthermore, the words of the amendment are 
used in no other place in said Act excepting in the title and in said 
title identically the same words are used as in the amendment itself. 
Consequently, we are not assisted by a study of the Act as a whole. 
It is, therefore, necessary to give consideration to rules of construc
tion applicable to cases of this character. Endlich on '' Interpreta
tion of Statutes,'' Sec. 414, says: 

'' The strict rule of grammar would seem to require, 
as a general thing, a limiting clause, or phrase, follow
ing several expressions to which it might be applicable, 
to be restrained to the last antecedent." 

Various cases are cited in support thereof. However, certain other 
cases are cited displacing this rule where the manifest object of the 
enactment in question suggested otherwise. In the case of Fisher 
vs. Connard, 100 Pa. 63, although the Court admitted that it was 
correct that, in accordance with grammatical construction, relative 
and qualifying words and phrases refer solely to the last antecedent, 
held the rule would not apply to the Act of Assembly there in ques
tion because ·of the intention of the Legislature indicated by previous 
acts in pari materia. But with respect to the act here under con
sideration, we find no acts of assembly in pari materia which assist 
in throwing any light on the construction of the words of the amend
ment. 
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In Lewis' "Southerland Statutory Construction," Volume 2 (2nd 
Ed.), Section 420, the above rule of construction stated by Endlich 
in his work -0n ''Interpretation of Statutes,'' is also set forth with 
authorities in support thereof. However, in view of all authorities, 
if it is still to be doubted whether said rule is applicable and contr-0ls 
in the construction of the words we are discussing in this case, then 
we submit, where the Act itself as a whole does not assist us in de
termining the intent of the Legislature, the most which can be said, 
so far as to whether or not the words ''not ha\ring capital stock and 
not conducted for profit'' modify and qualify the expression '' cor
porations of the first class,'' is, that it is doubtful. If this be true, 
then we may turn to the history of the Act. In so doing we :find 
that said Act No. 385, as -0riginally introduced in the Legislature 
as House Bill No. 1699, did not in the amendment contain the words 
''cooperative agricultural associations not having capital stock and 
not conducted for profit'' but the amendment contained only the 
words ''except in the case of corporations -0f the first class.'' In this 
form the Act passed the House of Representatives. In the Senate 
the words, ''and cooperative agricultu:r;al associations not having 
capital stock and not conducted for profit,'' were added to the amend
ment. Thus it will be noted that it was pr-0posed by this amendment 
to also exempt certain cooperative agricultural associations. The 
qualifying words used to characterize these cooperative agricultural 
associations were: ''not having capital stock and not conducted for 
profit.'' These qualifying words are exactly the same words found in 
Section 2 of the Act of June 12, 1919, P. L. 466, which Ac.t provjdes 
for the incorporation and regulation of cooperative agricultural asso
ciations "not having capital stock and not conducted for pr-0fit;" 
and are used in said Section, as well as in the title of said act, to 
modify and qualify the expression ''cooperative agricultural ass-0cia
tions. '' Consequently, it can hardly be doubted that the draftsman 
of the amendment to the Bill as it appeared in the Senate used these 
qualifying w-0rds as referring only to cooperative agricultural asso
ciations. With this amendment of the Senate, the Bill was finally 
passed by the Legislature and approved by the Governor. It would, 
therefore, appear that the history of the Bill in the Legislature 
clearly indicates an intent which supports the construction which 
would result upon the application of the rule hereinbefore referred 
to. 

In addition, an interpretation of the amendment in question which 
would construe the aforementioned qualifying words as modifying 
'' 0orporations of the first class'' might lead into a situation that 
would result in the Act being declared unconstitutional. Corpora
tions ·of the first class not having capital stock and not -0perated for 
profit would not be liable to report to the .Audit-Or General and to 
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assess and collect the Corporate Loans Tax, while corporations of the 
first class having capital stock and operated for profit would be re
quired to report their indebtedness and assess and collect the tax. 
We are not deciding that such a classification would be unconstitu
tional, but a strong doubt would be raised concerning the same. It 
is unnecessary to cite authorities in support of the doctrine that 
that construction of a statute should be adopted which will sustain 
the Act, where the language used will permit such interpretation. 

In light of the foregoing reasons, you are herewith advi~d that 
the words ''not having capital stock and not conducted for profit'' 
do not modify and qualify the expression ''corporations of the first 
class," as the same is found in Act No. 385, approved M'ay 4, 1927, 
which amends Section 4 of the Act of June 30, 1885, P. L. 193, as 
amended, and, therefore, corporations of the first class are exempt 
from the pr·ovisions of the Corporate Loans Tax Act, requiring their 
treasurer to assess, deduct and return the corporate loans tax and 
make annual report of the il1debtedness of the corporation to the 
Auditor General. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General,. 

Retirement Pension Funds-Term of Years-Out of Service-Not Employees 
of Commonwealth-Appropriations-Extra Compensation-Amending Act of 
March 30, 1925, P . .L. 8.5, Art-icle Ill, Sect·ion 11 and 18, of the Pennsylvanw· 
Constitution. ' 

The Act of March 30, 1925, P. L. 85, amending the Teachers' Retirement Act 
of July 18, 1917, P. L. 1043, allowing pensions to be paid certain school teach
ers who had taught a specified number of years but who were not so employed 
on July 1, 1919, is unconstitutional, in that it conflicts with Article III, Sec· 
tion 18, and Article III, Section 11, of the Pennsylvania Constitution. 

Department of Justice, 

Harrisburg, Pa., August 19, 1927. 

Honorable Robert G. Woodside, Deputy Auditor General, Harrisburg, 
Pennsylvania. 

Sir : We have your request to be adv,ised with regard to the consti
tutionality of the Act of March 30, 1925, P. L. 85, as supplemented 
by the Acts of May 4, 1927 (Act No. 12-A) and by an item in the 
General Appropriation Act of May 11, 1927 (Act No. 347-A). 

The Act of March 30, 1925 amended the so-called Teachers' Retire
ment Act (Act of July 18, 1917 P . L. 1043) · by providing that out 
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of a fund to be appropriated by the General Assembly for the pur
pose and to be known as the ''Former Teachers' Fund,'' a retire
ment allowance should be paid to..i 'any person si;xty-two years of age 
or older who was a class-room teacher in the public schools of Penn
sylv~nia for at least twenty years, and who separated from school 
service for any reason prior to the first day of July, one thousand 
nine hundred and nineteen; ·or any ·person who was a class-room 
teacher in the public schools of Pennsylvania for at least fifteen 
years, and who separated from school service because of physical or 
mental disability prior to the first day -0f July, one thousand nine 
hundred and nineteen, and who still is unable to teach because of 
such disability.'' 

To carry this Act into effect the Legislature in 1925 appropriated 
Seventy-five Thousand ($75,000.00) Dollars, (Act of April 28, 1925, 
Appropriation Acts, Page 161), and that sum having been inadequate 
to pay retirement allowances during the biennium to the teachers 
entitled to them under the Act of March 30, 1925, the 1927 Legisla
ture passed a deficiency appropriation bill which the Governor ap
proved (Act No. 12-A approved May 24, 1927). The 1927 Legisla
ture also included in the General Appropriation Act an item for 
carrying into effect during the current biennium the Act of March 
30, 1925. 

You desire to be advised whether you can lawfully make payments 
out of the 1927 appropriations under Article III, Section 18, of the 
Constitution which is as follows: 

"No appropriations except for pensions or gratuities 
for military services shall be maGle for charitable, educa
tional or benevolent purposes to any person or com
munity or to any denominational or sectarian institu
tion, corporation or association.'' 

July 1, 1919 was the date when the Publie School Employes Re
tirement Act became effective, so that the Legislature's purpose in 
enacting the Act of March 30, 1925 and making appropriations to 
carry it into effect was to provide for the pensioning of certain teach
ers who ceased to be connected with the public school system prior 
to the date when the Public School Employes Retirement System be
gan to function, and were therefore unable, by voluntarily jo,ining 
the System, to enjoy its benefits. 

Prior to July 1, 1919 there was no contractual or other relationship 
between the Commonwealth and the teachers whom the Legislature 
intended the Act of March 30, 1925 to benefit, under which the Com
monwealth was obligated to make for them provision of the kind em
bodied in that Act. A·ccordingly, the payments authorized by the 
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Act of 1925 would be in the nature of "pensions or gratuities," and 
for charitable or benevolent purposes. · 

If, therefore, the 1927 appropriations out of which payments are 
directed to be made are appropriations "to any person or commun
ity" they are forbidden by Article III, Section 18 of the Constitution. 

The appropriation made by the Act of April 23, 1925, (Appropria
tion Acts, Page 161) was to the Public School Employes Retirement 
Board. The deficiency appr·opriation made by Act No. 12-A of the 
1927 session was also to this Board. The apprnpriation for the cur
rent biennium included in the General Appropriation Act {Act No . 
. 347-A of the 1927 session) was made to the Department of Public 
Instruction for ''payment into the Former. Teachers' Fund of tbe 
Pennsylvania Employes Retirement Board.'' 

Two decisions of the Supreme Court of Pennsylvania render it 
impossible for us to reach any conclusion except that, notwithstand
ing the form of these appropriations, they are in substance appro
priations made directly to the former teachers intended to be bene
fited thereby. In the first of these cases, Busser vs. Snyder, 
282 Pa. 440, the Supreme Court held that an appropriation to the 
Old Age Pension Commission was in sUibsr!;ance an appropriation 
directly to the persons to whom that Commission was authorized to 
pay pensions at per diem rate. The second case was Collins vs. 
Martin et al., (the St. Agnes Hospital Case), decided on June 
26, 1927 and not yet reported. In that case the Supreme Court held 
that an ap,propriation made to the Department ·of Welfare to en
able it to care for indigent sick or injured persons in hospitals not 
owned by the Commonwealth was in substance an appropriation 
to the hospitals which would receive the money, so that if any such 
hospital happened to be a sectarian institution it would be uncon
stitutional to pay any part of the appropriation to it. 

In distributing the Former Teachers' Fund to the teachers in
tended to be benefited thereby, the Public School Employes Retire
ment Board was not given any discretion by the Act of March 30, 
1925. All former teachers of the ages and with the service records 
and disabilities specified in the Act are entitled, if the Act of 1925 
be valid, to receive retirement allowances in stated amounts. The 
Retirement Board was, therefore, constituted an agency with merely 
ministerial duties to perform in distributing the appropriations made 
by the Legislature to carry the Act into effect. Its function would 
be almost identical with that which the Legislature endeavored in
effectually to bestow upon the Old Age Pension Commission. As the 
Old . .Age Pension Act was held by the Supreme Court to be uncon
stitutional, we are bound to say that the .Act of March 30, 1925 is 
unconstitutional. 

In considering the validity of this Act, another provision of the 
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Constitution must be mentioned, namely, that contained m Article 
III, Section 11, which is as follows: 

"No bill shall be passed giving any extra com pensa
tion to any public officer, servant, employee, agent or 
contractor after services shall have been rendered or 
contract made, nor pr.oviding for the payment. of any 
claim against the Commonwealth without previous au
thority of law." 

This section of the Constitution renders it impossible to regard 
the Act ~f March 30, 1925 as an Act making provision for the pay
ment of compensation to former employes of the Commonwealth. 
The teachers intended to be benefited are no longer in the service 
of the Commonwealth and any compensation which might now be 
given them would necessarily be "extra com pensa ti on * * * after 
1-;ervices shall have been rendered.'' Accordingly, even were the pay
ments authorized by the Act of 1925 to be regarded otherwise than as 
gratuities, Article III, Section 11, would prohibit them. 

We regret, exceedingly, that we are obliged to advise you that you 
cannot consistently with the Constitution as interpreted by the Su
preme Court in the cases mentioned, make payments out of the two 
appropriations of the 1927 Legislature to which your inquiry refers. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Corporations-Taxation,-Bonus on stock -Corporations of the first oiass-Act 
of April. 20, 1921. 

1. Under the Act of April 20. 1927, P. L. 3~2. a corporation of the firs t class 
organized since the passage of the act is liable for a bonus upon its authorized 
capital stock and upon any subsequent increase thereof. 

2. A corporation of the first class having a capital stock, incorporated prior 
to the Act of April 20, 1!)27, P . L. 322, is liable for bonus upon the amount of 
any actual increase of such capital stock made after the passage of the act. 

Department of Justice, 
Harrisburg, Pa., October 24, 1927. 

Honorable Edward Martin, Auditor General, Harrisburg, Pennsylvania. 
Sir: This Department is in receipt of your letter of October 20th 

asking to be advised upon the following questions: 

(1) Is a corporation of the first class having capital 
stoc~< and organized since the passage of the Act of 
April 20, 1927, No. 193, required to pay Bonus upon 
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incorporation on the amount of -capital stock which it is 
authorized to have, and on subsequent actual increases 
thereof¥ 

(2) Is a corporatiOJ?. of the first class, having capital 
stock, incorporated prior to the Act of April 20, 1927, 
No. 193, liable for Bonus on the amount of actual in
crease· of its capital stock made after the passage of said 
act~ 

The Act of April 20, 1927, No. 193 reads in part as follows: 

''Section 2. Imposition of Bonus.-A bonus of one
fifth of one per centum is hereby imposed for State pur
poses as follows : 

(a) Upon the amount of the capital stock which any 
corporation, hereafter incorporated, is authorized to 
have, and upon the amount of actual increase of the 
capital stock of any ·corporation heretofore or hereafter 
incorporated; 

* * * * * 
Section 3. Exceptions.-No bonus shall be imposed 

or be collected, under the provisions of this act, * * * 
( b) from any c-orporation named in the first class, of 
section two of the act, approved the twenty-ninth day of 
April, o:rUe thousand eight hundred and seventy-four 
(Pamphlet Laws, seventy-three) entitled 'An act to pro
vide for the incorporation and regulation of certain cor · 
porat.ions,' which does not have any capital stock 
* * *" 
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Clearly the general language of Section 2 (a) is sufficiently broad 
to comprehend corporations of the first class. 

It is equally clear that the Legislature has expressed its intention 
awkardly in Section 3 (b). Section 3 purports to specify three ex
ceptions, and yet, that which is comprehended in subdivision (b) 
cannot, strictly speaking, be said to be an exception, since with re
spect to a domestic corporation, bonus for many years has necessarily 
been strictly incident to capital stock. In other words, if by sub
division (b) the Legislature· meant merely to except from the class 
of corporations subject to bonus t'hose of the first class which have 
no capital stock, it has done a vain thing for that would have been 
the law had there been no such express exception specified. Neither 
is it reasonable to suppose that in employing the wording found in 
Section 3 (b) the Legislature desired to make it clear that in the case 
of first class domestic corporations, without any capital stock, bonus 
would not be charged upon capital, as distinguished from capital 
stock, as in the case of foreign corporations doing business in Penn
sylvania, and certain limited partnership associations, inasmuch a:; 
there was then in force in Pennsylvania no statute imposing bonus 
upon the capital, as distinguished from the capital stock, of a do
mestic corporation. 

file:///TTORNEY
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We cannot impute to the Legislature an intention to do a vaiu 
thing or an intention to use words which are entirely meaningless. 
It is to be presumed therefore that when the words ''which doe~ 

not have any capital stock" were employed to conclude subdivision 
( b) respecting the exception of corporations of the first class from 
the general group of corporations subject to bonus, the Legislature 
intended that corporations ·of the first class with capital stock should 
be subject to bonus. This conclusion finds further support, if any 
is needed, in the wording of the former bonus Act of May 3, 1899, P. 
L. 189, (repealed by Act No. 193 of the 1927 Session, here under 
consideration) which reads in part as follows: 

''Section 1. Be it enacted, &c., That all corporations 
hereafter created under any general or special law of 
thi<; Commonwealth, except building and loan associa
tions, and excepting all corporations named in the first 
class of section two of an act, entitled 'An act to pro
vide for the incorporation and regulation of certain cor
porations,' approved the twenty-ninth day of April, An
no Domini one thousand eight hundred and seventy
four, shall pay to the State Treasurer * * *" 

It is noted that the 1899 Bonus Act did not conclude the provision 
which excepted corporations of the first class from the imposition of 
bonus with the words ''which does not· have any capital stock.'' It 
thus excepted all corporations of the first class from liability for 
bonus, whether they had a capital stock or not. 

Construing Section 2 (a) and Section 3 (b) together we accord
ingly advise you: 

(1) That a corporation of the first class, organized since the 
passage of the Act of April 20, 1927, No. 193, which first provides for 
an authorized capital stock upon incorporation, or at a later time, 
is liable for bonus upon such authorized capital stock; also · that it 
is liable for bonus upon any subsequent actual increases thereof. 

. (2) That a ~orporation of the first. class, having a capital stock, 
mcorporated pr10r to the Act of April 20, 1927, No. 193, is liable 
for bonus upon the amount of any actual increase of this capital 
stock made after the passage ·of said Act. This conclusion does not 
give to the Act any retroactive effect and Section 6 provides that: 

"Upo~ the. actual increase of the capital stock of any 
corporation, it shall be the duty of the president or 
treasurer thereof, within thirty days thereafter, to make 
a return to the Secretary of the Commonwealth of the 
amoun! of increase actually made; and, concurrently 
therewith, such corporation shall pay to the Secretary of 
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the Commonwealth the bonus due on such increase of 
capital stock." 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGER, 
Deputy Attorney General. 
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Ta11Jation-Oorporations-OapitaZ stock ta11J-Bontts-Steamship companies
VesseZs-Home port-Sit1is. 

1. Steamship companies incorporated under the laws of another state with 
their principal office therein are not liable for the Pennsylvania capital stock 
tax on that ·portion of their capital represented by steamships and other ves
sels owned by such companies and registered at a port in Pennsylvania as their 
home port, if said vessels have not acquired an actual situs in Pennsylvania. 

2. Nor are such companies liable for bonus upon an increase in the capital 
stock as represented by an investment in such vessels. 

Department of Justice, 

Harr,isburg, Pa., November 23, 1927. 

Honorable J . Lord Rigby, Revenue Deputy, Auditor General's Depart
ment, Harrisburg, Pennsylvania. 
Sir: You have forwarded to this office the Capital Stock and Bonus 

Reports of the Cape Steamship Company and the Pure Oil Steam
ship Company for the year 1925, together with 'the Petiti-0ns of these 
companies -for resettlements of the Capital Stock Tax and Bonus 
settlements made against sa,id companies for said year, with affidavits 
of the officers of said company, setting forth in detail the 
voyages of the various steamships and vessels of said companies dur
ing the year in question. Your inquiry is whether these companies, 
both of which are incorporated under the laws of Delaware, with 
their home offices in said State, and qualified to do business in Penn
sylvania, are liable for the Pennsylvania Capital Stock Tax on that 
portion of the value of the capital stock represented by steamships 
and ·other vessels owned by said companies and registered at a port 
in this State, but which steamships and vessels had not acquired ari 
actual situs in Pennsylvania; and further whether said steamship 
companies are liable for bonus upon an increase ,in the capital of said 
companies as represented by their investment in said steamships and 
other vessels? 

Let us consider first the case of the Cape Steamship Company. 
The Cape Steamship Company is a corporation incorporated under 
the laws of the State of Delaware, with its principal or home office 
at Dover, Delaware, and chartered for the purpose of owning, leasing 
and operating ships and other vessels for carrying oil, merchandise 
and freight of any kind "to and from any ports and in all part.s of 
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the world.'' .According to th€ affidavits filed by officers of this com
pany, it owned three oil tank ships. Two of these oil tank ships did 
not touch a port in Pennsylvania during said tax year, and the 
other vessel only touched a port in Pennsylvania seven times during 
the year whil€ actually engaged in discharging interstate commerce. 

The Pennsylvania Capital Stock Tax is provided for by variou& 
acts of assembly. The principal act under which the Capital · Stock 
Tax here in question was imposed is the .Act of July 22, 1913, P. L. 
903. The bonus settlement in this case was mad€ under the pro
vision.s of the .Act of l\fay 8, 1901, P. L. 150. We deem it unnecessary 
to further refer to or discuss these various acts of assembly, inasmuch 
as their construction is not at issue h€re. 

The general rule is that tangible personal property is subject to tax 
by the State in which it is, no matter where the dom,icile of the owner 
may be, and notwithstanding the fact that the property may be em
ployed in Interstate transportation. Pullman's Palace Car Company 
vs. Pennsylvania, 141 U. S. 18, 35 L. Ed. 613. However, in the instant 
case, in light of the affidavits filed by the officers of the company, the 
oil tank ships and barges in question did not acquire an actual situs in 
Pennsylvania. The question which you have presented to this depart
ment arises because of the fact that said oil tank ships and barges are 
registered or enrolled at a port in Pennsylvania. The Supreme Court 
of this State in the case of Commonwealth vs. American Dredgilng 
Company, 122 Pa. 386, held that the rule as to vessels engaged in 
foreign or interstate commerce is that their situs for the purpose of 
taxation is their home port of registry, or the residence of their owner 
if unregistered. I presume that it was because of th.is decision that 
the settlements which comprehended the value of the ships and barges 
referred to, were made against the Cape Steamship Company. The 
rule laid down in said case of Comrnonwealth vs. American Dredging 
Cornpany, supra, appears to have been based upon the decision of the 
U. S. Supreme Court in the case of Hayes vs. Pacific Mail Steamship 
Company, 17 Howard, 596. In th,is case it so happened that the home 
port of the vessels in question was the same port at which they were 
registered, to wit, New York City. The corporation which owned the 
vessels was incorporated in the State of New York and had its prin
cipal office in New York City. 

The case of Commonwealth vs. American Dredging Company, supra, 
was decided in 1888. That rule therein referred to, to the effect that 
the situs for the purpose of taxation is the home port of registry of 
the vessel, is not the rule today, is conclusively shown by the decision 
of the United States Supreme Court in the case of Ayer & L. 'l'ie 
Company vs. K entucky, 202 U. S. 421, 50 L. Ed. 1086, decided in 1906. 
In this case the boats in question were engaged .in interstate commerce 
between the ports of Kentucky, Illinois, l\'(ississippi, Tennessee, anrl 
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Arkansas. They were owned by an Illinois corporation which had its 
principal office at Chicago, where taxes had been paid under the laws 
of the state, both to the state and to the c,ity. Brookfield, in the 
extreme southern part of the state, and upon the Ohio River, was a 
port of call, and an office was probably maintained there, it being a 
place where cargoes were often discharged. The general manager of 
the transportation department of the company resided in Kentucky, 
and the boats of the fleet were enrolled at Paducah in that state, and 
bore upon their sterns the name "Paducah,'' as the home port or port 
of hail under the statute. Paducah was the ·place where the boats 
received their supplies and repairs, where seamen were hired and la,id 
up when not in use, though it seems that Paduca,h was not a point 
where cargo was either received or discharged. Upon this state of facts 
it was held that the boats of the company had neither such artificial 
situs through enrollment or the marking upon the,ir sterns, nor such 
actual situs by reason of the temporary stoppage at Paducah and other 
ports of the state, as to draw to it jurisdiction for purpose of taxation. 
In this case Justice White in his opinion on p. 1087 ( 50 L. Ed.) 
states the general rule as follows: 

''The general rule has long been settled as to vessels 
plying between the ports of different states, engaged in 
the coastwise trade, that the domicil of the owner is the 
situs of a vessel for the purpose of taxation, wholly 
irrespective of the place of enrollment, subject, how
ever, to the exception that where a vessel engaged in 
interstate commerce has acquired an actual situs in a 
state other than the place of the domicil of the owner, it 
may there be taxed because within the jurisdiction of 
the taxing authority." 

In this case the Federal Statutes pertaining to registry or enrolment 
of a vessel in an American port were fully referred to. In view of 
this general rule it will serve no purpose to discuss them here. 

In support of the general rule laid down by the case of Ayer & 
L. Tie Company v·s .. Kentucky, s1ipra, we also wish to c,ite the case 
of Southern Pacific Comparvy vs. Kentucky, 222 U., S. 63, 56 L. Ed. 
96, where the Supreme Court of the U. S. fully discussed all the 
important cases on the subject. 

In the case of Old Dominion S. S. Company vs. Virginia, 198 fl. 
S. 299, 49 L. Ed. 1059, the domicile of the owner of the vessels there 
in question, as a 'taxing situs, was held to have been lost . and a new 
taxing situs acquired by reason of ai permanent location w:ithin 
another jurisdiction. The Supreme Court of the U. S. said in the 
case of the Southern Pacific Company vs. Kentucky, supra, with 
respect to this case (p. 156 L. Ed.) : 

"But in that case the judgment was rested upon the 
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fact tbat the vessels had for years been continuously 
and exclusively engaged in the navigation. of ~he. V ~r
ginia waters, which .state had thereby acqmr~d Jurisdic
tion for imposing a tax as upon property wh1c~ h~d be
come incorporated into the tangible property w1thm her 
territory.'' 

In the instant case although the Cape Steamship Company owns 
three oil tank ships which are enrolled at the port of Philadelphia, 
for the purpose of protection on the high seas, nevertheless under the 
facts shown in the affidavits filed by the company, these ships have 
acquired no actual situs in this State. .As previously referred to, 
two of the ships did not touch -a port in Pennsylvania during said tax 
year, and the other vessel only touched a port in Pennsylvania on 
seven different occasions. These occasions were when the ship in 
question was engaged in lawful commerce between the States. This 
ship was here only temporarily, depending at the time upon the 
amount of business transacted at the particular port incident to its 
interstate commerce. The situation here is entirely different from 
that found in the case of Old Domin~on S. S. Co. vs. Virginia, just 
referred to. 

You are, therefore, advised that the Cape Steamship Company, a 
foreign corporation qualified to do business in Pennsylvania, is not 
liable for the Pennsylvania Capital Stock Tax, during the year 1925 
in question, on that portion of the value of the capital stock rep
resented by oil tank ships owned by it, although registered at a port 
in this State, because these ships had not acquired an actual situs in 
Pennsylvania; and you are further advised that, for the same reason, 
this corporation is not liable for bonus upon the increase in the 
capital of said company as represented by its investment in said oil 
tank ships during the same year. 

As to the Pure Oil Steamship Company, the facts are quite similar 
to the Cape Steamship Company. The Pure Oil Steamship Company 
is the owner of three oil tank ships and three barges used for trans
porting oil. According to the affidavit filed by the company, three 
of the oil tank ships and two ·of the barges are registered at a port 
in Pennsylvania, the remaining :barge is registered at a port in 
Texas. A detailed statement of the voyages of the three ships and 
two barges show that they visited Pennsylvania ports on numerous 
occasions, but only when engaged entirely in the business of Interstate 
Commerce, and that they were here only temporarily for the purpo:>e 
of this commerce. They did not acquire an actual situs in this State. 
The barge which was registered at a port in Texas did not touch a 
Pennsylvania port during the tax year in question. 

You are accordingly advised that, for exactly the same reason as 
in the case of the Cape Steamship Company, just discussed, the Pure 
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Oil Steamship Company, a foreign eorporation qualified to do busi
ness in Pennsylvania, is not liable for the Pennsylvania :Capital 
Stock Tax during the year 1925 in question on that portion of the 
value of the capital stock represented by oil tank ships and barges 
owned by it; and likewise,- it is not liable for bonus upon the in
crease in the capital -0f said corporation as represented by its invest
ment in said oil tank ships and barges during said year. 

I am herewith returning to you all reports, affidavits and papers 
pertaining to these cases which were submitted with your request for 
an opinion, in order that you may effect the necessary resettlements 
of the accounts of these corporations for Capital Stock Taxes and 
Bonus. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Tames-Receivership-Interest-Effect of receivership upon interest running 
against delinquent corporation tam accounts. 
The appointment of a Receiver for a corporation does not stop the running 

of interest on accounts for corporation taxes settled for periods prior to, or 
during, the receivership. 

Department of Justice, 

Harr.isburg, Pa., April 12, 1928. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir: You have asked to be advised whether the interest accounts, 
settled against the Jersey Shore Water Company because of its delin
quency in paying corporate loans taxes imposed for the years 1909 to 
1914 inclusive, were properly settled in view of the fact that the com
pany was in receivership from December 23, 1914, to June 10, 1920. 

The interest settlements in question were made September 28, 
1920 when the loans tax accounts· for the years 1909 to 1914 inclusive 
were paid. Thus; with the exception of the last eight days of the 
year of 1914, all interest in question is upon claims accruing prior 
to the appointment of a receiver. 

By statute, the corporate loans tax accounts in question are all 
made prior liens. The statute also provides that interest shall run 
against such accounts from sixty days after date of settlement and 
such interest accounts shall likewise be prior liens. 

In Commonwealth vs. Philadelphia, etc., C. & I . Co., 137 Pa. 481, 
it was held that a corporation is subject to the corporate loam tax 
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on obligations upon which it pays interest during the period that it 
is in the hands of a receiver. We do not understand, however, that 
counsel for the Jersey Shore Water Company dispute liability for 
corporate loans tax during the period of receivership; their position 
is that interest cannot legally be imposed for the delinquency in 
paying the tax within the time required by law, because of the re
ceivership. 

In the ca.se of Commonwealth vs. Buffalo, N. Y. & Phila. R. R. Co., 
2 Dauphin 216, it was held that a railroad company in the hands of 
a receiver was subject to gross receipt.s tax and in computing the 
amount of the judgment, the Court calculated interest on the settle
ment at the rate of twelve per centum from sixty days after the date 
thereof. 

In Commonwealth vs. Wabash-Pittsburgh Terminal Railway Co., 
47 Pa. C. C. 74, it was held that certificates of indebtedness issued 
by a receiver were obligations of the company as much as loans made 
by officers of the company and were, therefore, subject to the tax 
on loans. In computing the judgment, the Court calculated interest 
on the tax as settled from sixty days after the date of settlement. 

The general rule appears to be tp.at on claims of equal rank, inter
est does not run after possession of the property is taken by the 
Court through a receiver, but that where the claims are not of equal 
rank, the appointment oE a receiver does not stop the running of in
terest. See note on "Interest During Receivership" in L. R. A. 1917 
D, p. 1157. 

In one of the leading cases on the subject, American Iron & Steel 
Mfg. Co. vs. Seaboard Air Line R. Co., 233 U. S. 261, 58 L. Ed. 949, 
it was held that interest as well as principal, accruing during receiver
ship, is payable on debts of the higbest dignity, even though what 
remains is not sufficient to pay claims of a lower rank in full. 

In Moore vs. Wataiiga & Y . R. Co., (N. C.) 92 S. E. 361, it was 
held that the appointment of a receiver for a railroad company did 
not stop the running of interest on claims for labor and material 
furnished in the construction of the road, which were a lien on the 
property and entitled to a .preference over other indebtedness. 

In Sparks vs. Lowndes County, 98 Ga. 284, 25 S. E. 426, the Court 
held that interest on claims for taxes accruing during the receiver's 
possession wa.s properly due and payable. There the taxes accrued 
durin.g the period of receivership while in the instant case, they had 
practically all accrued prior to the receivership. 

In the recent case of Boston Penny Savings Bank vs. Boston & 
Maine R. R., (Mass.) 138 N. E. 907, the Court recognized the prin
ciple that interest which has accrued during the period of receiver
ship on preferred obligations is payable when the receivership ter-
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minates, even where the decree establishing the receivership does not 
permit its payment during the period of receivership. 

The general rule, established by these and many other d~cisions, 
applies particularly in the case of an active as distinguished from a 
liquidating receivership. Spring Coal Co. vs. Keech, 239 Fed. 48. 

In our opinion the case of State vs. Bradley, 207 Ala. 677, 93 So. 
595 (1922), goes much further in holding that the appointment of a 
receiver does not absolve a corporation from liability to the pena[ty 
imposed by statute for failure promptly to pay a franchise tax. 

We are, therefore, of the opinion that the interest accounts in ques
tion were correctly settled and that they should not be disturbed. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGER, 
Deputy Attorney General. 

Building and loan a.ssociatfons-'l.'ra.nsfer of decedent's stoclc--Inheritance tare 
-Act of Jime 20, 1919. 

Where a building and loan association permits the withdrawal or cancella
tion of its stock standing in the name of a decedent, without formal transfer 
thereof to it, the executor or administrator of a deceased stockholder need not 
obtain the Auditor General's consent to such withdrawal prior to the payment 
of the transfer inheritance tax to which such estate may be subject under the 
Act of June 20, 1919, P. · L. 521. 

Department of Justice, 

Harrisburg, Pa., May 2, 1928. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir : You have advised this Department that in a letter of Honorable 
George W. Woodruff, former Attorney General, dated March 27, 
1925, addressed to Honorable S. S. Lewis, then Auditor General, it 
was held by the Attorney General that · where the practice of a build
ing and loan association is to require the executor or administrator 
of a decedent's estate to transfer (or "retransfer" as the term is used 
by some associations) to the Association the certificates of stock, 
which were standing in the name of such decedent, for the purpose 
of cancellation before paying to the estate the amount due on said 
stock Sections 35 and 36 of the Act of June 20, 1919, P. L. 521, pro-

' hibit such transfer of stock to be made until the tax due the Com-
monwealth has been paid and a waiver or consent by you as Auditor 
General presented to the building and loan association, unless you 
consent thereto in writing prior to such payment. You now inquire 
whether in the case where the practice of a building and loan asso-

' ' 

S-4593-A. G.-2 
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eiation is to permit the cancellation or withdrawal of its stock with
out a formal transfer thereof to it, the executor or administrator of 
a deceased stockholder must likewise obtain from you as Auditor 
General a consent or waiver in writing and present the same to the 
association before allowing such stock to be withdrawn or cancelled. 

Section 35 of the ~~ct of June 20, 1919, P. L. 521, provides, inter 
alia, as follows: 

"No executor, administrator, or trustee of any dece
dent, resident or nonresident, shall assign or transfer 
any stock of any corporation of this Commonwealth • • • 
standing in the name of such decedent • • * subject to 
the tax hereinbefore imposed, until such tax has been 
paid, unless the Auditor General consents to such trans
fer prior to such payment in manner hereinafter pro
vided. '' 

Section 36 of said Act provides, inter alia, as follows: 

"No corporation of this Commonwealth • • * shall 
transfer any stock of such corporation • • • standing in 
the name of a decedent, whether resid.:-rr7 ) 1" n on__resident 
"' • "' unless the Auditor General has filed wit.h :;:aid cor
poration • * • a certificate that. tfr. -=-~ ilHp:c5ed by this 
act on the transfer of such stock h-;, b~ fully paid, or 
otherwise consents ther~to in \uii"~- • • • ... 

I have read a copy of the letter of fo~ _:\.rtorney General Wood
ruff, referred to by you. I am in aeeord w!-Ji the det.ermination of 
the former Attorney General that whe~ the pra-:rice of a building 
and loan association requires the ae~ual tran:;:fer to it by the executor 
or administrator of a decedent of sh,ck ;;randing in the name of the 
decedent, for the purpose of cancellation be-fON paying :o the est.ate 
the amount due on said stock, that under the e:x:pn-ss terms of Section 
35 and 36 of the ..let of June ~O, 1919. P. L. 5~1. su~h transfer or 
assignment of the stock of the building and loan association cannot 
be made until such tax has been paid unless t.he Auditor General 
consents in writing to such transfer prior to such payment. 

ruder the question as you have propounded it in your letter a 
different practice is followed by the building and loan association. 
The association allo"l"l"s the cancellation or withdrawal of its stoek 
without a formal transfer thereof to it. The executor or administrator 
presents to the association the certificates of stock ;;tanding in the 
name of the decedent, the association pays to the representative of 
the estate the withdrawai value of said stock, requir~ said repre
sentatiw to sign a receipt, the form of which is usually printed on 
the back of the certificate, . showing receipt of payment of the amount 
due on said certificate or certificates of stock which are thereupon 
surrendered to said association and the executor or .administrator 
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makes acknowledgment in said receipt that said stock is surrendered 
to the association. This practice followed by most building and loan 
associations is in pursuance to the provisions of Section 37 of the 
Act of April 29, 1874, P. L. 73, which provides that any stockholder 
of a building and · loan association ''wishing to withdraw from said 
corporation, shall have power to do so by giving thirty days' notice 
of his or .her intention to withdraw, when he or she shall be entitled 
to receive the amount paid in by him or her, less all fines and other 
charges; * * * upon the death of a stockholder, his or her legal repre
sentatives shall be entitled to receive the full amount paid in by him 
or her and legal interest thereon, first deducting all charges that may 
be due on the stock; no fines shall be charged to a deceased member's 
account from and after his or her decease, unless his legal repre
sentatives of such decedent assume the future payments on the stock." 
Under this provision th!3 legal representatives of a decedent are au
thorized to withdraw the stock, of a building and loan association, 
in the name of such decedent, and receive the withdrawal value 
thereof. 

Several provisions of the Act of April 10, 1879, P. L. 16, also have 
to do with the withdrawal and cancellation of the shares of stock of 
building and loan associations. We deem it unnecessary, however, to 
discuss these provisions here. 

It appears from the provisions of said Act of 1874 and 1879 that 
the holders of the stock of building and loan associations, unlike fhe 
holders of stock of other corporations, have the right to receive from 
the association the withdrawal value of their stock without a sale 
and formal assignment and transfer thereof. His Honor Judge Fn, 
writing the Opinion of the Dauphin County Court in the case of 
Handler vs. Harrisburg Mutual Loan Association, just recently re
ported in the advance sheets of the Dauphin County Reports, Volume 
31, page 246, said (page 247) : 

"* * * ·If it is operating as a building and loan asso
ciation, members under certain conditions as provided 
by the statute may withdraw their stock and receive 
money therefor. This is a power and privilege peculiar 
to building and loan associations and their members but 
to no other corporation of our State." 

The withdrawal of stock from a building and loan association and 
the receipt of the withdrawal value thereof is not an assignment or 
transfer of said stock within the meaning of· the provisions of Section 
35 and· 36 of the Act of June 20, 1919, P. L. 521. 

You are, therefore, advised that in the case where a building and 
loan association permits the withdrawal or cancellation of its stock 
standing in the namr. of a decedent, without a formal transfer thereof 
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to it, the executor ·or administrator of a d~ceased stockholder net!d 
not obtain the Auditor General's consent to such withdrawal prior to 
the payment of transfer inheritance tax to which said estate may 
be subject. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIPS. MOYER, 
Deputy Attorney General. 

Tawation--Corpora.te indebtedness-Life and fire insurance companies without 
capital stock--Ea:emption--Acts of June 17, 1913, July 15, 1919, and July 
13, 1923. 

Evidences of indebtedness of all life and fire insurance companies having no 
capital stock are exempt from the State tax of four mills, under section 17 of 
the Act of June 17, 1913, P . L. 507, as amended July 15, 1919, P. L. 955, and 
July 13, 1923, P. L. 1085. 

Department of Justice, 

Harrisburg, Pa., July 19, 1928. 

Honorable J. Lord Rigby, Revenue Deputy, ·Auditor General's Depart
ment, Harrisburg, Pennsylvania. 

Sir : You have asked this department to advise you whether a life 
or fire insurance company not having capital stock and writing cash 
policies is subject to the provisions of the Act of July 13, 1923, P. L. 
1085. 

This Act of 1923 is an amendment of Section 17 of the Act of 
June 17, 1913, P. L. 507 as amended by the Act of July 15, 1919, P. 
L. 955. Said Section 17 of the Act of 1913 as amended provides, inter 
alia, as follows : 

''That all scrip, bonds, certificates, and evidences of 
indebtedness iE:sued, and all scrip, bonds, certificates, 
and evidences of indebtedness assumed, or on which in
terest shall be paid, by any and every private corpora
tion, incorporated or created under the laws of this Com
monwealth or the laws of any other State or of the 
United States, and doing business in this Common
wealth, and all scrip, bonds, certificates, and evidences 
of indebtedness issued, and all scrip, bonds, certificates 
and evidences of indebtedness assumed, or on which in~ 
terest shall be paid·, by any county, city, borough town
s'hip, school district, or incorporated district of thi~ Com~ 
monwealth are hereby made taxable in the year one thou
sand nine hundred and nineteen, and annually there
after, for State purposes, at the rate of four mills on 
each dollar of the nominal value thereof.'' 
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Several provisos are added to said Section 17 following this quo
tation. Among these provisos is one to which you have made special 
reference, which reads as follows: 

''And provided further. That the provisions. of this 
act shall not apply to fire companies, firemen's relief as
soci~tions, life or fire insurance corporation having no 
capital stock, secret and beneficial societies, labor unions 
and labor union relief associations, and all beneficial 
organizations paying sick or death benefits, or either or 
both, from funds received from voluntary contributions 
or assessments upon members of such associations, so
cieties, or unions. '' 

The inquiry which you have made raises two problems,-first, do 
the words in said proviso ''from funds received from voluntary con
tributions or assessments upon members of such association, societies, 
or unions'' modify the expression ''life or fire insurance corpora
tions,'' and, second, if it is determined that said words do modify 
the expression ''life or fire insurance corporations,'' then do the 
words "voluntary contributions or assessments" include corpora
tions collecting a premium at the time the policy is issued-a cash 
policy, as you have termed it? 

Let us consider the first problem, that it, whether the words "from 
funds received from voluntary contributions ·Or assessments upon 
members of such associations, societies, or unions'' modify the ex
pression "life or fire insurance corporations having no capital stock." 
Making an examination of this latter expression, it is to be noted 
immediately that we are dealing with corporations. The expression 
is: "Life or fire insurance corporations." But in the case of the 
words ''funds received from voluntary contributions or assessments 
upon members of such associations, societies or unions," we are deal
ing with associations, societies or unions. Therefore, it would appear 
to be clear that this expression cannot be construed to modify the 
words "life or fire insurance corporations" for the reason that these 
corporations are not ''associations, societies or unions. '' 

A study of the Act in question as a whole does not shed further 
light on the intention ·of the Legislature. Consequently, let us give 
some consideration to the rules of construction applicable to cases 
of this character. Endlich on "Interpretation of Statutes,'' Section 
414 says: ''The strict rule of grammar would seem to require a gen
eral thing, a limiting clause, or phrase, following several expressions 
to which it might be applicable, to be restrained to the last antece
dent." Various cases are cited in support of the application of this 
principle except where the manifest object of the enactment question 
sugg·ests otherwise. 

In Lewis' "Sutherland Statutory Construction," Vol. (2nd Ed.), 
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Section 420, this rule of construction referred to by Endlich is also 
set forth with further authorities in support ther€of. 

By applying this rule of construction to the matter at issue, the 
expr€ssion ''from funds re0eived from voluntary contributions or 
assessments upon members of such associations, societies, or unions" 
only modifies the expression which it follows, that is, ''secret and bene
ficial societies, labor unions and labor union relief associations and 
all ben€ficial organizations paying sick or death benefits.'' 

It is also clear that the qualifying and limiting phrase which does 
modify the expression ''fire or life insurance corporations'' is '' hav
ing no capital stock." This particular qualification immediat€ly fol
lows these words and directly modifies and applies to them. 

In light of the fact, th€refore, that we have concluded that the 
expression ''from funds received from voluntary contributions or 
ass€ssments upon members of such associations, societies, or unions," 
does not modify or qualify the phrase ''life or fire insurance cor
porations, having no capital stock,'' it is unnecessary to consid€r the 
second problem hereinbefore referred to. · 

The €Xpression "life or fire insurance corporations having no capital 
stock" is general. The fact that some of these corporations may issue 
policies on solely a cash premium basis as authorized by the law, does 
not change the situation with respect to such corporations. 

You are, therefore, .advised that all life insurance corporations 
having no capital stock and all fire insurance companies having no 
capital stock are not subject to the provisions of the Pennsylvania 
Loans Tax Act of June 17, 1913, P. L. 507 as amended, the last amend
ment being the Act of July 13, 1923, P. L. 1085, which you have 
expr€ssly referred to. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF BANKING 
Charter Ri.ohts-Dissolution and merger into one corporation-New Legal entity 

-Special prit'ileges-Legislative powers-Period of corporate existence. 
When two banks consolidate and are merged into one corporation so that 

all the property, rights, franchises and privileges then or therefore by law 
vested in either or each of such corporations so merged, shall be transferred 
to and vested in one corporation, the charter rights anif franchise of the con
solidated corporation will expire on the date of the corporation having the 
longer term. 

Special privileges, granted a bank by a particular act of assembly incor
porating it, will, on its dissolution by consolidation with another bank into 
one corporation, pass to the new corporation, and its charter rights as to 
these special privileges will continue to exist for the longer charter period 
of either of the original banks. 

Department of Justice, 

Harrisburg, Pa., February 2, 1927. 

Honorable Irland M. Beckman, Second Deputy Secretary, Depart
ment of Banking, Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your letter of January 17th, 
in which you ask to be advised concerning the date of expiration of 
charter of the People's Savings and Dime Bank and Trust Company, 
a Pennsylvania corporation formed by the consolidation of two State 
banks, and in view of the period of existence of one of the constituent 
banks, the effect of such merger upon certain special privileges pos
sessed by such constituent. 

The facts are as follows : 
The Scranton Savings Bank was incorporated by spec,ial act of 

the Legislature approved February 28th, 1867, (P. L. 292), and it 
was re-chartered on August 24, 1906 to exist twenty years from Feb
ruary 28, 1907. 

The Dime Deposit and Discount Bank of Scranton, Pennsylvania, 
was incorporated under the General Banking Act approved May 13, 
1876 (P. L. 161) and it was re-chartered on June 7, 1910 to exist 
twenty years from June 10, 1910. 

On June 3, 1913 these two institutions merged and consolidated 
under the provisions of the Act of May 3, 1909, P. L. 408 forming a 
new corporation under the title People's Savings and Dime Bank 
and Trust Company. 

You ask the following questions: 
1. When will the charter of the consolidated corporation expire? 

41 
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2. Will such special privileges of the Scranton Savings Bank, ac
quired under the Act of February 28, 1887, as vested in the consoli
dated corporation, expire on February 28, 1927, unless the consoli
dated corporation renews its charter prior to such date¥ 

3. If the consolidated corporation renews its charter prior to Feb
ruary 28, 1927, will it be necessary to renew the charter of the Dime 
Deposit and Discount Bank, one of the constituents, prior to June 
19, 1930? 

1. Taking these qu~tions up in order we find that Section 1 of the 
said Act of May 3, 1909 provides that,-

" It shall be lawful for any corporation * * * to merge 
its corporate rights, franchises, powers, and privileges 
with and into those of any other corporation or corpora
tions * * *, so that by virtue of this Act such corpora
tions may consolidate, and so that all the property, 
rights, franchises, and privileges then by law vested 
in either of such corporations, as merged, shall be trans
ferred to and vested in the corporation into which such 
merger shall be made. '' 
Section 3 of said Act provides,-

''* * * upon the issuing of new letters patent there
on by the Governor, the said merger shall be deemed to 
have taken place, and the said corporations to be one 
corporation under the name adopted * * * possessing all 
the rights, privileges and franchises thereto! ore vested in 
each of them, and all the estate and property, real and 
personal, and rights of action of each of said corpora
tions, shall be deemed and taken to be transferred to and 
vested in the said new corporation * * *. '' 

Clearly the language of this Act contemplates a consolidation 
strictly speaking, that is, the formation of a new corporation. It has 
been uniformly held that when a new corporation is created as a 
result of a consolidation under the Act, it is an entity distinct from 
its constituents although it takes over their rights, privileges, fran
chises and property and assumes their liabilities. Pa. Utilities Co. 
v. Public Service Commission, 69 Pa. Superior Ct. 612. 

Many text writers state that the life of a new corporation created 
by a consolidation is not the unexpired term of the constituents but 
is that of any like corporation formed under existing laws. 7. R. C. 
L. 170; Thompson on Corporations, 2nd Ed. Section 6048; Fletcher's 
Cyclopedia Corporations, Sec. 4702; Note 39 A. S. R. 631. When 
the cases cited in support of this statement are examined it is found 
without exception that the statutes which authorized the particular 
consolidation in question, either expressly provided that a new period 
of existence might be inserted in the consolidation agreements, or 
provided that the consolidation agreement should contain provisions 
similiar to those contained in original Articles of Incorporation, or 
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in some general language contained provisions which clearly con
ferred upon the merging corporations the authority to insert a clause 
with reference to corporate existence in such agreement. 

The authorities uniformly hold that the rights of the consolidated 
corporation must be determined by a study of the statute authoriz
ing the consolidation. Section 1 of the said merger act provides that 
"all the property, rights, franchises, and privileges then by law vested 
in either'' of the constituents shall be vested in the new corporation; 
Section 3 states that all the ''rights, privileges and franchises there
to! ore vested in each'' constituent shall be vested in the new cor
poration. Clearly this language contemplates that the new corpora
tion shall be vested merely with that which the constituents had. 
Paragraph 1 of Section 2 of the Act provides what shall be inserted 
in the merger agreement; it makes no reference either in specific or 
general terms to a provision as to the corporate existence of the new 
company growing out of the consolidation and it had accordingly 
been ruled that no such provision may be · inserted. In interpreting 
the entirely similar provisions of the merger act of May 29, 1901, P. L. 
349, John F. Whitworth, Corporation Deputy, in an opinion, approved 
by the Attorney General April 9, 1907 (Opinions Corporations by 
Whitworth page 125) said: 

'' * * * as to the term of existence of the new corpora
tion, the Act does not prescribe; but as all the rights and 
franchises of the constituent companies are transferred 
to the new corporation, its corporate life would depend 
upon that of the constituent corporations. T.he term of 
the corporate existence of the new corporation should not 
be set forth in the agreement of merger and consolida
tion, unless it be shown therein that all the constituent 
corporations were incorporated for the same term as 
that named ~n the agreement." 

See also Opinion of Attorney General Carson in re Belleview and 
Perrysville Street Railway Company, 32 Pa. C. C. 243, 248. 

In only one case which .has come to the writer's attention has a 
Court indicated that the consolidated corporation might be limited 
in its existence to the life of the constituent company having the 
shortest period of existence when no period of existence was author
ized to be fixed in the merger agreement. Such was the query made 
in New Orleans Gas Light Company vs. Louisiana Light etc. Co., 
11 Federal 277, a very old case, but ~tis now commonly admitted that 
such is not the law. Thompson on Corporations, 2nd Ed. Sec. 6048. 

Furthermore the ordinary meaning of the language used in sections 
1 and 3 of the merger act here in question show!l a legislative inten-

. t ' 11 th t " 'th " " h" f tion to give to the new corpora 10n a a e1 er or eac o 
the constituents .had; this would vest in it the right or franchise to 
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exist during the longest period of existence possessed by any con
stituent. I am therefore of the opinion that the charter of the con
solidated corporation will expire June 19, 1930 unless it is previously 
renewed in the manner provided by law. 

2. I am likewise of the opinion that such of the special privileges 
possessed by the Scranton Savings Bank as vested in the consolidated 
corporation at the time of consolidation, will not expire on February 
20, 1927. As a result of the merger and consolidation on June 3, 
1913, the constituents were dissolved and a new corporation formed. 
This new corporation obtained all of the property, rights, franchises 
and privileges then by law vested in "either" or "each" of the con
stituents. From the Scranton Savings Bank it may have acquired 
certain special privileges. From the Dime Deposit and Discount 
Bank it obtained the right to exist until June 19, 1930. The new 
corporation as a single entity manifestly cannot possess two separate 
and distinct periods of existence; if it could, great uncertainties 
would arise and it could scarcely be considered a new corporation 
and a single entity. Pertinent here is the language of Judge Kep
hart in explaining the effect of a merger under this Act in the case 
of Penna. Utilities Company vs. Public Service Commission, supra, page 
618: 

"It is clear the ultimate effect of this Act is to provide 
a method of incorporation, and, as individuals are asso
ciated to form a corporate entity, so two or more corpora
tions may be associated to form a single corporate entity. 
Upon consolidation thereunder the constituent companies 
are deemed dissolved and their powers and faculties to 
the extent authorized are vested in the merged company 
as a new corporation. It is an entity entirely distinct 
from that of its constituents. It draws its life from the 
act of consolidation." 

Thus any suggestion that this conclusion attempts by iµiplication 
to extend in duration the special privileges of the constituent that 
would have expired in 1927 but for the consolidation is unwar
ranted; consolidation is a method of incorporation and f~om this in
corporation springs the life of the new company with the right to 
exist for a certain period, that it, the longest period of life possessed 
by any constituent. If this amounts to an extension in duration of 
the special privileges of one constituent, it is an extension properly 
effected under the legislation contained in the merger statute. As 
stated by Mr. Justice Strong, as to the effect of a consolidation in 
the case of Atlantic & Gulf Railroad Co., vs. Georgia, 98 U. S. 359, 
364: 

"What, _then, ~as left of the old companion 1 Appar
ently nothmg. 'I hey must have passed out of existence 
and the new company must have succeeded to thei~ 
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~ights and duties. But the new company comes into ex
istence ~nder a fresh grant. Not only its being, but its 
pow~rs, its franchises and immunities, are gra;nts of the 
Legislature which gave it existence." 

45 

Thus from the one constituent, the new corporation as a distinct 
entity and in its entirety, not merely a certain part of it, acquired 
the rig.ht to exist until June 19, 1930; from the other constituent it 
may have acqu,ired certain special privileges. As a result of the con
solidation the special privileges so acquired will be possessed by the 
new corporation during its entire period of existence. In deciding an 
exactly similar question ,is was said in the case of Board of Adminis
trators of Charity Hospital vs. New Orleans Gas Light Company, 4 
Southern 433, 435: 

''It is not disputed by the defendant company that, 
as a legal result of the amfilgamation, the obligation 
theretofore resting on the New Orleans Gas-Light Com
pany to supply gas, free of charge, to the Charity Hos
pital, adhered to the consolidation company, but the con
tention is that the obligation was only co-equal with the 
duration of the charter of the company which was bur
dened with that duty, and that, therefore, the obliga
tion became extinct on the 1st of April, 1875, at which 
time the charter of the company is alleged to have ex
pired. That conclusion is predicated on the proposition 
that the consolidation of the two previous companies 
operated merely a merger of one of the corporations 
into the other, and that the measure of the rights, priv
ileges, and franchises or vitality infused in the consoli
dated company, by each of the consolidating corpora
tions, was the respective terms of duration of the 

· charters of each. But that argument finds no support 
either in the facts of the case, or in well-settled juris
diction on the question O:f the effects of an amalgamation 
of two distinct and co-existing corporations. In deal
ing with the question of the legal effects of the consoli
dation of the identical companies now under discussion, 
this court said: 'The articles of consolidation, and the 
legislation act, by authority of which they were exe
cuted ·evidently present a case of complete and perfect 
amalgamation, the effect of whic~ was, under Am~r~can 
authorities to terminate the existence of the ongmal 
corporatio~s, to create a ne~ corporation, to transmute 
the members of the former mto members of the latter, 
and to operate a transfer of the property, rights, and 
liabilities of each old company to the new one.' " 

And on page 426 : 

''Hence we cannot adopt the reasoning which would 
measure the consolidated powers, privileges, or obliga.-
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tions of the present company by reference to t~e ~~rm of 
duration of the charters of the former compames. 

3. The answers to your first two questions practically dispose of 
the third question. If the charter of the consolidated corporation 
is renewed prior to February 28, 1927, it will not be necessary to 
renew the charter of ''the other individual institution,'' the Dime 
Deposit and Discount Bank, prior to June 19, 1930. This, for the 
r·eason that such constituent no longer has a charter in its individual 
capacity. The renewal of the charter of the consolidated corpora
tion any time prior to· June 19, 1930 will, therefore, be a sufficient 
compliance with the law to insure in the consolidated corporation 
all of the rights, franchises, and privileges possessed by either con
stituent. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGER, 
Deputy Attorney General. 

Trust companies-Tnt8t fund8-Mortgage g1tarantee company. 

Trust company may not invest trust funds in its care in participation cer
tificates issued by mortgage guaranty company. 

Department of Justice, 

Harrisburg, Pa., February 8, 1927. 

Honorable Irland M. Beckman, Second Deputy Secretary of Banking, 
Department of Banking, Harrisburg, Pa. 

Sir: Your communication of February 7, 1927, to this Department, 
asking to be advised, first, whether a Mortgage Guaranty Company 
may issue participation certificatel') in its guarantees of mortgages 
and the bonds secured thereby, which it has first acquired and then 
assigned to trustees for the benefit of the holders of the certificates 
of participation in the guarantees; and second, whether trust funds 
may be legally invested in such certificates of participation in guar
antees, has been fully considered. 

The answer to your first question arises by implication from the 
purpos·e for which the Guaranty Company was incorporated, namely, 
"buying, selling, owning, holding, exchanging, collecting, and guar
anteeing payment of ground rents, mortgage bonds, mortgages and 
other real estate securities.'' A corporation organized for that pur
pose and object need not restrict its guarantees of mortgages to one 
instrument, obligating it to pay the principal and interest of the 
mortgage loan, but may divide its guarantee into as many fractional 
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parts, each represented by a participation certificate, as it has de
clared the bond and mortgage to be divided into; and it may assign 
the bond and mortgage to a third party as trustee for the holders of 
the certificates of participation in its guarantees. The title to a 
bond and mortgage passes only by assignment. 

But the trustee · selected to represent the holders of such participa
tion certificates has no power or authority to invest therein any funds 
which it holds in a fiduciary capacity. Such a trustee may legally 
invest funds that are not impressed with any trust in such certifi
cates, the only question in that regard being as to the commercial 
value of the security and of the guarantee. 

Therefore, the answer to your second question is that the trust 
company to w.hich you refer may not invest trust funds in its care 
in the participation certificates issued by the Mortgage Guaranty 
Company named in your letter. For a more extended discussion of 
the reasons leading up to this conclusion, you are referred to the 
opinion of this Department, to the Secretary of. Banking, dated De
cember 10, 1926, which in turn was largely based upon an opinion 
to the same official dated May 10, 1926. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Depitty Attorney General. 

BQnks and /Janking--Collection of devosits liy banks-Payments by war vet
erans-Reinsta,tcments of la,psed insurance-Collection by street-car conduc
tors-Banking Department-Acts o/ June 19, 1911, Jitne 7, 1923, and June 
15, 1923. 

1. Under the Act of June 19. 1911, P . L. 1060, conductors of a street railway 
company, who collect small amounts from war veterans and pay them over to 
a bank and trust company organized under the laws of Pennsylvania, to be 
used to reinstate lapsed Government insurance of the veterans, need not be 
licensed for that purpose, where the ban)!: assumes responsibility for the fidelity 
of the co4,1ductors. 

2. Under the Acts of June 7, 1923, P. L. 496, and June 15, 1923, P. L. 509, 
the Banking Department may determine whether such a plan is an unsafe 
manner of conducting a banking business, or whether it affords an adequate 
security and protection to depositors. 

Department of Justice, 

Harrisburg, Pa., February 17, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: I am ju receipt of your letter of February 3rd asking for an 
oninion respecting the plan of the Mitten Men and Management Bank 
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and Trust Company of Philadelphia, hereinafter referred to as the 
Mitten Bank, to collect and transmit funds for deposit. 

The Mitten Bank is a corporation organized under the Act of 
April 29, 1874, its supplements and am:endments, and has accepted 
the provisions of the Act of May 9, 1889. 

This corporation desires to have approva1 of a system whereby the 
World War veterans who desire to reinstate their lapsed government 
insurance may arrange to do so by making small weekly payments 
to the conductors or cashiers of the Philadelphia Rapid Transit Com
pany, who, in exchange for the cash thus received, will furnish the 
depositors with receipts in the name of the Mitten Bank. The funds 
collected by the conductors are to be turned over to the transit com
pany's cashiers located in different parts of the City, who in turn 
will deliver it to the Mitten Bank at their principal place of business. 

The conductors and cashiers are the employes ·Of the Philadelphia 
Rapid Transit Company, but the Mitten Bank is to assume respon
sibility for their actions and their fidelity. This present plan con
templates that the conductors and cashiers will receive from any one 
depositor cash up to and including twenty dollars ($20.). The de
positor is supplied with an envelope bearing his account number, 
which number the conductor or cashier, notes upon the stub he re
tains. The money intended to be deposited in the Bank is required 
to be transported thereto within 24 hours after it has been receipted 
for by the conductor or cashier, as well as the receipt stubs so that 
credit may be entered upon the books of the bank to the proper in
dividual. 

Section 20 of the Banking Act of June 13, 1923, P. L. 809 provides 
''whenever it shall appear to the Secretary that any corporation or 
person under the supervision of the department has violated any 
provision of this act or any law regulating the business of such cor
poration or person, or is conducting business in an unauthorized or 
unsafe manner, or that any such corporation has an impairment of 
capital, the Secretary may .issue an order, under his hand and seal 
of office, directing such corporation or persons to discontinue such 
violation of law or such unauthorized or unsafe practices, or direct
ing such corporation to make good, within a time of not more than 
sixty days after notice by the Secretary, any impairment or deficiency 
of capital.'' 

Section 1 of the Act of June 19, 1911, P. L. 1060, to which you 
refer provides: "That, except as provided in section eight, no indi
vidual, partnership, or unincorporated association shall hereafter en
gage, directly or indirectly, in the business of receiving deposits of 
money for safe-keeping or for the purposes of transmission to another. 
or for any other purposes, without having first obtained from a 
board-a license to engage in such business. '' The purpose of this 
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legislation was to afford protection to the depositor or party giving 
money for transmission. 

The question raised is whether under the proposed plan the Mitten 
Bank would be conducting business ''in an unauthorized or unsafe 
manner'' or in violation of the Act of 1911. We shall discuss the 
latter branch of the question first. 

The Mitten Bank under the proposed plan would be the respon
sible party and not its agents, to wit, the conductors and cashiers 
acting within the scope of their authority. 

The Act of 1911 does not contemplate covering messenger service 
or agents of the character under consideration. It cannot be said 
that the street car conductors or cashiers are engag·ed in the business 
of receiving deposits or of transmitting them to another. Their re
ceipt of money under the proposed plan would merely be an inci
dental duty in 00nnection with their employment. The transaction is 
one between the bank and the depositor, and therefore, it would not 
be necessary to obtain a license under the Banking Act of June 19, 
1911. 

This statutory provision is not applicable, and I find no other law 
prohibiting the service contemplated. 

It is entirely within your authority, however, as Secretary of Bank
ing to determine whether such a plan is an unsafe manner of con
ducting business. Under the Administrative Code of June 7, 1923, 
P. L. 490, the Department of Banking shall ''enforce and administer 
the laws of this Commonwealth in relation to all corporations and 
persons under its jurisdiction, and shall see that the greatest possible 
safety is afforded to depositors therein or therewith and to other in
terested persons. '' 

Under the authority vested in you by the provisions last quoted 
when read in conjunction with Section 20 of the Act of June 15, 1923, 
it is within your rights to determine whether this 'plan affords ade
quate security and protection to depositors. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

THOS. J. BALDRIGE, 
Attorney General. 

Building and loan associations-Annual reports-Banking Department-Call 

for reports-Act of June 15, 1923. 
Under the Act of June 15, 1923, P. L. 809, the Secretary of Banking may 

issue a call for annual reports on the first of each month to building and loan 
associations which have closed their fiscal year during the preceding month, 
instead of waiting until the end of the calendar year and then sending the 
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call to all associations for reports as of the close of their respective fiscal 
years. 

Department of Justice, 

Harrisburg, Pa., March 1, 1927. 

Mr. H. H. Eshbach, Chief of Building and Loan Bureau, Department 
of Banking, Harrisburg, Pa. 

Sir: You desire to be advised as to whether or not the Secretary 

of Banking may issue a call for annual reports on the first of each 
month to building and loan associations which closed their fiscal years 
during the preceding month, instead of waiting until the end of the 
calendar year and then sending the call to all associations for reports 
as of the close of their respective fiscal years. Your practice hereto
fore has been to send a call to each association about January first, 
of each year, for a report as of the close of its fiscal period during 
the preceding calendar year. As a result, you receive reports as of 
each month of the year and as of various days in the month. 

Section 15 of the Banking Act of June 15, 1923, P. L. 809, provides 
as follows: 

''Every corporation and person subject to the super
vision of the Department except building and loan asso
ciations doing business exclusively within this state, shall 
make and render to the Secretary not less than two or 
more than five reports of its or his condition during each 
year. The number, form and manner of such reports 
shall be prescribed by the Secretary by general rule or 
regulation. 

* 
''Each such report shall exhibit, in detail and under 

appropriate heads, the resources and liabilities of the 
corporation or person at the close of business on any 
past day specified by the Secretary * * *. 

* * * * * 
'' ~uildinf? ~nd l?an associations doing business ex

clusively withm this state shall, in the manner here
inbefore provided, make and render one report during 
each year. No abstract summaries of such reports need 
be published. 

' ' The secretary shall have power to call for a special 
r~~ort from any corporation or person under the super
vis10i: ~f the departme~t, including building and loan 
associations, whenever, m his judgment, the same may 
be necessary to a full and complete knowledge of its 
or .his conditions.'' 

By reference to Section 4 of that Act, it appears that the super
vision of the Secretary of Banking over corporations and persons 

file:///TTORNEY
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e~t.end~ and applies to building and loan associations. This super
v1s10n is part of the duty .of the Secretary of Banking of taking care 
that the laws of this Commonwealth in relation to the corporations 
and persons described in the Banking .Act shall be faithfully executed 
and that the greatest safety to depositors therein and therewith and . , 
to other mterested persons, shall be afforded. 

The provisions of the .Act in question relative to the examination 
of building and loan associations also throw light on the situation. 
In Section 9 ·of the .Act it is provided that building and loan associa
tions shall be examined at least once in each year, and more fre
quently if the condition of any building and loan association shall 
be such that in the opinion of the Secretary of Banking an addi
tional examination is necessary. Section 14 of the .Act makes it the 
duty of the Secretary, at least once in each year, to examine, or cause 
to be examined, the books, papers and affairs of each and every cor
poration and person subject to the supervision of the Department. 

It is to be noted that nowhere in any of the statutory provisions 
above cited is there any date in any particular year for the filing 
of reports or for the making of examinations of either building and 
loan associations or other institutions which are subject to the super
vision of the Banking Department. The only limitation as to the 
calling for reports from building and loan associations to which the 
Secretary of Banking is subjected, is that under ordinary circum
stances, such reports are to be annually made. There is no reference 
in the Banking .Act to a calendar year. It is, therefore, within both 
the power and the duty of the Secretary of Banking to adopt a fiscal 
year, the transactions in which must be covered by a building and 
loan association report. His duty to take care that the greatest 
safety is afforded to depositors and other persons interested in build
ing and loan associations forms the basis of his power to prescribe 
and define the year as to which any such association must report. 

The practice which has heretofore prevailed in the Banking De
partment with respect to annual reports of building and loan asso
ciations is necessarily not as efficient .a means of bringing such asso
ciations under the complete view and supervision of the Banking De
partment as that as to whose legality you are inquiring. Inasmuch 
as the Banking .Act contains no obstacle in the way of the adoption 
of the new practice, and inasmuch as that new practice will no doubt 
promote the efficiency of the Department's supervision over such 
associations, you are advised that the Secretary of Banking may 
lawfully issue a call on the first of each month to building and loan 
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associations whose fiscal years closed during the preceding months 
for reports covering those fiscal years. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

National Banks--Trustee--Execiitor or administrator-Capital stock-Paid itp 
--State bankin.o anthorities--]l'ederal R eserve Boards-Permi ts-Act of Con
gress of 19.13 and .19.18. 

National banks having a capital of less than $125,000.00 are not entitled to 
conduct a fiduciary business in the State of Pennsylvania, either under Section 
11 (k) of the Act of Congress of December 23, 1913, or under said section as 
amended by the Act of September 16, 1918, and the Secretary of Banking has 
the power and authority to enforce the requirement of a paid-up capital of 
$125,000.00 as a prerequisite to the engaging in fiduciary business of national 
banks in this state, regardless of the date upon which permits to engage in 
such business were issued to such banks by the I!'ederal Reserve Board. 

Department of Justice, 

Harrisburg, Pa., March 24, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: I beg to acknowledge receipt of your letter of March 16th, ad
dressed to the Attorney General, in which you request that you be 
advised whether a national bank with a paid-up capital of less than 
$125,000 has the right to engage in fiduciary business in Pennsyl
vania provided its permit so to do was granted by the Federal Re
serve Board under 'Section 11 (k) of the Federal Reserve Act as 
originally enacted by the Act of Congress ·Of December 23, 1913, 
and prior to the amendment of said Section 11 (k) by the Act of 
Congress of September 26, 1918. 

Section 11 (k) of the Act of Congress, approved December 23, 
1913, (38 Stat. at L., Chap. 6, 262) known as the Federal Reserve 
Act, authorized and empowered the Federal. Reserve Board 

''to grant by special permit to national banks apply-
ing therefor, when not in contravention of State or local 
law, the right to act as trustee, executor, administrator, 
or registrar of stocks and bonds under such rules and 
regulations as the said Board may prescribe.'' 

This section was the subject of an opinion rendered to you by 
former Deputy Attorney General Joseph L. Kun on June 26, 1918, 
in which it was held that a national bank having a paid-up capital 
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of less than $125,000 was not authorized to act in a fiduciary capacity 
in the State of Pennsylvania, even though a permit so to do had 
been granted it by the Federal Reserve Board in accordance with 
the pr-0visions of the section above quoted, in view of the fact that 
the section limited the right of a national bank to act to cases 
"when not in contravention of State or local law," and Paragraph 
13th, Clause 1, Section 1 of the Act of May 9, 1889, P. L. 159, 
which amended the 29th section of the General Corporation Act -0f 
1874, required all corporations to have paid-up capital of not less 
than $125,000 before exercising fiduciary or trust powers within 
the State. 

T.his interpretation of 1Section 11 (k) of the Federal Reserve Act 
is in accord with an opinion of the Attorney General of the United 
States, ( 31 Op. Atty. Gen. 186) rendered to the President under 
date of November 26, 1917, in which the Attorney General advised 
the President that the Federal Reserve Board had no authority to 
grant to national banks located in New York the power to act . as 
trustee, executor, or administrator, in view of the fact that a statute 
of the State of New York provided that "no corporation other than 
a trust company organized under the laws of this State shall have 
or exercise in this State" the powers and rights of trust companies 
and fiduciaries. 

Likewise, in Woodbury's Appeal, (96 Atl. 299; 78 N. H. 50), de
cided in 1915, it was held that a statute of the State ·of New Hamp
shire prohibiting trust companies, loan and trust companies, loan 
and banking companies, banks or banking companies, or similar 
corporations from acti~g as administrators, executors or guardians, 
was valid and effective to preclude national banks from doing a 
fiduciary business in the State even though licensed so to do by the 
Federal Reserve Board. The State statute involved in this case was 
passed after the Federal Reserve Act, a fact which was held to be 
immaterial. 

In First National Bank vs. Fellows, etc., (244 U.S. 416; 61L. Ed. 
1.233), which is relied upon in the opinion of the former Deputy At
torney General of June 26, 1918, Mr. Chief Justice White held that 
the subject of banking was one peculiarly within the regulati-0n of 
the State provided there was no discrimination against national 
banks. 

Section 11 (k) as quoted above was amended by the Act of Con
gress approved September 26, 1917 (40 Stat. at L., Chap. 177, Sec
tion 2, 968). The amended section reads as follows: 

'' (k) To grant by special permit to national banks 
applying therefor, when not in contravention of State 
or local law, the right to act as trustee, executor, admin
istrator, registrar of stocks and bonds of estates, assignee, 
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receiver, committee of estates of lunatics, or in any 
other :fiduciary capacity in which State banks, trust 
companies, or other corporations w~ich come into compe
tition with national banks are permitted to act under the 
laws of the State in which the national bank is located. 

' ' Whenever the laws of such State authorize or per
mit the exercise of any or all of the foregoing powers 
by State banks, trust companies, or other c~rporations 
which compete with national banks, the grantmg to and 
the exercise of such powers by national banks shall not 
be deemed to be in contravention of State or local law 
within the meaning of this Act. 

"National banks exercising any or all of the powers 
enumerated in this subsection shall segregate all assets 
of the bank and shall keep a separate set of books and 
records showing in proper detail all transactions en
gaged in under authority of this subsection. Such books 
and records shall be open to inspection by the State au
thorities to the same extent as the books and records of 
corporations organized under State law which exercise 
fiduciary powers, but nothing in this Act shall be con
strued as ~uthorizing the State authorities to examine 
the books, records, and assets of the national bank 
which are not held in trust under authority of this sub
section. 

"No national bank shall receive in its trust depart
ment deposits of current funds subject to check or the 
deposit of checks, drafts, bills of exchange, or other 
items for collection or exchange purposes. Funds de
posited or held in trust by the bank awaiting investment 
shall be carried in a separate account .and shall not be 
used by the bank in the conduct of its business unless it 
shall first set aside in the trust department United 
States bonds or other securities approved by the Fed
eral Reserve Board. 

"In the event of the failure of such bank the owners 
of the funds held in trust for investment shall have a 
lien on the bonds or other securities so set apart in ad
dition to their claim against the estate of the bank. 

"Whenev-er the laws of a State require corporations 
acting in fiduciary capacity, to deposit securities with 
the State authorities for the protection of private or 
court trusts, national banks so acting shall be required 
to make similar deposits and securities so deposited 
shall be held for the protection of private or court 
trusts, as provided by the State law. 

"National banks in such cases shall not be required to 
execute the bond usually required of individuals if 
State corporations under similar circumstances are ex
c,mpt from this requirement. 

"National banks shall have power to execute such 
bond when so required by the laws of the State. 
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"In any case. in whi~h the laws of the State require 
~hat a corp.oration actmg as tr_ustee, executor, admin
IStrator, or m any capacity specified in this section, shall 
take. an oath ~r make an affidavit, the president, vice 
president, . cashier, or trust officer of such national bank 
may take the necessary oath or execute the necessary 
affidavit. 

''.It. shall be . unlawful for any national banking as
sociat10n to_ lend any officer, director, or employee any 
fun?s held m trust un?-er the powers conferred by this 
section. Any officer, director, or employee making such 
loan, or to whom such loan is made, may be fined not 
more than $5,000. or imprisoned not more than five 
years, or may be botr. fined and imprisoned, in the dis
cretion of the Court. 

''In passing upon applications for permission to ex
ercise 1the powers enumerated in this subsection, the 
Federal Reserve Board may take into consideration the 
amount of capital and surplus of thP- applying bank, 
whether or not such capital and surplus is sufficient 
under the circumstances of the case, ~be needs of the 
community to be served, and any other facts and cir
cumstances that seem to it proper, and may grant or 
refuse the application accordingly: Provided, That no 
permit shall be issued to any national banking associa
tion having a capital and surplus less than the capital 
and surplus required by State faw of State banks, trust 
companies, and corporations exercising such powers.'' 

5G 

The present question arises by reason of the proviso in the last 
paragraph of the above amendment to the effect that no permit shall 
be issued to a national bank having a capital and surplus less than 
the capital and surplus required by State law of State institutions 
exercising fiduciary powers. It is argued that the inclusion of this 
prohibition in the amendment indicates that prior to the paosage 
of the amendment the prohibition was not effective. 

It is my opinion that this position is untenable. A proper reading 
of the amendment indicates that its purpose was to explain and 
amplify the provisions of Section 11 (k) of the original Act and in 
some cases to extend the powers conferred upon national banks and 
the Federal Reserve Board by the original section. This is confirmed 
by the decisions rendere.d after the passage of the amendment. 

In Missouri ex rel. Burnes National Bank vs. Duncan, (265 U. S. 
17; 68 L. Ed. 881) was involved the question whether a national 
bank was entitled to act as executor in the State of Missouri in the 
face of the State statute prohibiting a national bank from so acting. 
Mr. Justice Holmes, in delivering the opinion of the Court holding 
that a national bank was entitled to act under such circumstances, 
said after quoting the first paragraph of the amendment which is 
in substance the same as the original section, that if the section 
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stopped there the decision of the State court prohibiting a national 
bank from acting might be final but that the subsequent paragraphs 
of the amendment indicated that a national bank should have larger 
powers. It is evident from this opinion that the purpose of the 
amendment was to enable national banks to compete on equal terms 
with State institutions in doing a trust business. 

In numerous other cases decided in the various State courts it 
has been held that the purpose of the amendment was to amplify 
and make more certain the provisions of Section 11 (k) of the 
original Act and to enlarge the powers of national banks in doing 
a fiduciary business. See Turner's Estate, ( 227 Pa. 110, affirmed in 
80 Pa. Super. Ct. 88) decided in 1923; Re Stanchfield 171 Wis. 553; 
178 N. W. 310), decided in 1920; and Re Mollineaux 179 N . Y. Supp. 
90), decided in 1919. A consideration. of the amendment of Sep
tember 26, 1918, in the light of these cases indicates that the inclusion 
of the proviso that no permit shall be issued to a national bank 
having capital and surplus less than the capital and surplus required 
for a State institution exercising the same powers, was not set up 
a prohibition which did not exist prior to the passage of the amend
ment, but instead a prohibition upon the authority given to the . 
Federal Reserve Board by the amendment in passing upon applica
tions for permits to take into consideration the amount of capital 
and surplus of the applying bank under the circumstances of the 
particular case under consideration. 

I am of the opinion, therefore, that national banks having a 
capital of less than $125,000 are not entitled to conduct a fiduciary 
business in the State of Pennsylvania, either under Section 11 (k) 
of the Act of Congress of December 23, 1913, or under said sec
tion as amended by the Act of September 26, 1918, and you are 
advised to continue to -enforce the requirement of a paid-up capital 
of $125,000 as a prerequisite to the engaging in fiduciary business of 
national banks in this State, regardless of the date upon which per
mits to engage in such business were issued to such banks by the 
Federal Reserve Board. 

Very truly yours, 

DEP ARTM:ENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 
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Trust companies-Corporate securities-Legal investments-Participatjon cer
tificates-Bonds-Mortgage-Article III, section 22, of Constitution-Act of 
June 1, 1911. 

1. Under article III, section 22, of the Constitution and the Act of June 7, 
1917, P. L. 447, a trust company or other fiduciary is not authorized to invest 
trust funds in a bond or bonds of a private corporation through the medium 
of participation certificates issued by the mortgagee. 

2. A bond to be considered a legal investment must be the bond of an 
individual, and, if it is one of a series, the series of bonds must be issued by 
an individual. 

3. But, even though the bond and mortgage in which participation certifi
cates are issued by a guaranty company are the bond and mortgage of an 
individual, such participation certificates are not legal investments for trust 
funds in Pennsylvania. • 

4. The Act of April 6, 1925, P. L. 152, relating to the division of an invest
ment among different estates held in trust by a trust company, has no bearing 
on the question of participation certificates issued by a general company. 

Department of Justice, 

Harrisburg, Pa., April 26, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: I beg to acknowledge receipt of your letter of March 30th, re
questing that you be advised whether participation certificates repres
enting an undivided share or interest in a bond and mortga~e made and 
executed by an individual or a corporation to a second corporation, here-. ) 
after referred to as the "guaranty company," and assigned and trans-
ferred by the guaranty company to a trust company incorporated under 
the Act of Assembly approved April 29, 1874, as trustee for the holders 
of such certificates, which certificates are issued by the guaranty 
company assigning and transferring the bond and mortgage, are legal 
investments for trust funds in the State of Pennsylvania. A sample 
participation certificate is enclosed with your letter. 

A bond and mortgage are originally made and executed by some 
individual or corporation to a corporation known as the guaranty: 
company. The guaranty company then issues participation certi
ficates representing shares in said bond and mortgage and guarantees 
the payment of the principal thereof and the interest thereon. 
Simultaneously therewith it assigns and transfers the bond and mort
gage to a trust company which acts as trustee both for the guaranty 
company and for the holders of the participation certificates. 

If the bond and mortgage are made and executed to the guaranty 
company in the first instance by a corporation (as distinguished from an 
individual), then it is my opinion that the participation certificates are 
not legal investments for trust funds in Pennsylvania. Section 22 of 
Article III of the Constitution of 1874, provides that-

" No Act of the General Assembly shall authorize the 
investment of trust funds by executors, administrators, 
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guardians, or other trustees in the bonds or stock of any 
private corporation, * ·~ * *'' 

Section 41 (a) 1 of the Fiduciaries Act of 1917, (June 7, 1917, P. 
L. 447), as amended by the Act of June 29, 1923, P. L. 955, reads as 
follows: 

"When a fiduciary shall have in his hands any moneys, 
the principal or capital whereof is to remain for a time 
in his possession or under his control, and the interest, 
profits, or income whereof are to be paid away or to 
accumulate, or when the income of real estate shall be 
mor·e than sufficient for the purpose of the trust, such 
fiduciary may invest such moneys in the stock or public 
debt of the United States, or in the public debt of this 
Commonwealth, or in bonds or certificates of debt now 
created or hereafter to be created and issued according 
to law by any of the counties, cities, boroughs, townships, 
school districts, or poor districts, of this Commonwealth, 
or in bonds of one or more individuals secured by mortage 
on real estate in this Commonwealth, which may be either 
a single bond secured by a mortgage or one or more bonds 
of an issue of bonds secured by. mortgage or deed of trust 
to a trustee for the benefit of all bondholders, or in ground 
rents 1 in this Commonwealth: Provided, That nothing 
herein contained shall authorize any fiduciary to make any 
investment contrary to the directions contained in the will 
-of the decedent in regard to the investment of such 
moneys. '' 

The above sections of the Constitution and Fiduciaries Act, when 
read together, can be construed only to mean that a fiduciary is 
not authorized to invest trust funds in a bond or bonds of a private 
corporation through the medium of participation certificates issued 
by the mortgagee. 

If, however, the bond and mortgage, in which participation certif
icates are issued by the guaranty company, are made and executed 
to the guaranty company by an individual, a different question arises. 
While the participation certificates are issued by the guaranty company, 
and are the obligations of the guaranty company they represent 
shares or interest in the bond and mortgage of an individual. The 
relevan~ portion of Section 41 (a) 1 quoted above is-

'' bonds of on~ or ~ore individuals secured by mortgage 
on real estate m this Commonwealth, which may be either 
a single bond secured by a mortgage or one or more 
bonds of an issue of bonds secured by mortgage or deed of 
trust to a trustee for the benefit of all bondholders.'' 

This section contemplates that the bonds which are to constitute 
legal investments shall be the bonds of individuals. It is true that 
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such bonds may be single bonds or one of a series of bonds, but there 
is nothing in the section to permit inv•estment in one or more of a 
series of bonds or obligations issued by a corporation. The bond, to 
be considered a legal investment, must be the bond of an individual, 
and if it is one of a series the series of bonds must be issued by :an 
individual. The section contemplates the ordinary case of the issuance 
of a series of bonds by a mortgagor, who must be an individual, who 
transfers the property securing the bonds by mortgage or deed of 
trust to a trustee who holds for the benefit o.f all the bondholders, and 
not the execution of a bond and mortgage by an individual to a 
corporation which then iss~es participation certificates therein. 

It is, therefore, my opinion that even though the bond and mort
gage in which participation certificates are issued by a guaranty 
company are the bond and mortgage of an individual, such participa
tion certificates are not legal investments for trust funds in the 
State of Pennsylvania. 

It is immaterial whether the trus'er company desiring to invest its 
trust funds in such participation certificates is the trust company 
acting as trustee for the holders of the particular participation certifi
cate which it is desired to purchase or a trust company other than 
the one acting as such trustee. 

It is not considered that the Act of April 6, 1925, P. L. 152 has 
any bearing upon the question involved. That Act, requiring trust 
companies to keep trust funds and investments separate and apart 
from the general assets of the companies, expressly authorized such 
companies to assign to various trust estates ''participation in a general 
trust fund of mortgages upon real estate securing bonds." It was 
intended to cover only the case in which a trust company has one 
large mortgage in which it is desired that two or more trust estates 
shall participate, or in which it has a large number of small mort
gages in which it is desired that a limited number of trust estates shall 
participate, all of the mortgages being held in one fund. The Act 
daes not require the execution of a mortgage or deed of trust covering 
the mortgages held in the fund nor the issuance of any certificates or 
other evidence of participation in the fund. All that is required is 
a clear record ·on the books of the trust company showing the mort
gages composing the trust fund, the names of the trust estates parti
cipating, and the amounts of the respective participations. 

For a further discussi<>n of this entire subject, reference is made 
to the opinions of this Department to the Secretary of Banking, dated 
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May 10, 1926, and December 10, 1926, and to the Second Deputy Sec
retary of Banking, dated February 8, 1927. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Banks-Resei·ve funds-Mandamuses of city-"Bonds-Acts of 1889, 1909 and 
1917. 

1. Mandamuses ,of the City of Philadelphia, which are short-term obliga
tions issued in compliance with orders of court, are not lega l reserve securi
ties in computing the reserve funds of banks and trust companies within the 
provisions of sections 2 and 3 of the Act of May 8, 1907, P. L. 189, as amended 
by the Act of July 11, 1917, P. L. 791. 

2. Such mandamuses are not "b~ds issued in compliance with law by any 
city" within the language of the Act of May 8, 1907, P. L. 189, nor as used in 
section 17 of the Act of May 20, 1889, P . L. 246. 

3. The word "bonds" as used in the statute contemplates bonds as that 
term is used by the investing public. 

Department of Justice, 

Harrisburg, Pa., June 1, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested our opinion whether mandamuses of the 
City of Philadelphia, which are short term obligations issued in 
compliance with orders of court, are to be regarded as legal reserve 
securities in computing the reserve funds of banks and trust companies 
within the provisions of the Act of May 8, 1907, P. L. 189, and the 
amendmen1;s thereto. 

Sections 2 and 3 of the Act of May 8, 1907, as amended by the 
A.ct of July 11, 1917, P. L. 791, provide for reserve funds of 15% of 
the aggregafo of immediate demand liabilities and of 71;2 % of the 
aggregate of time deposits. One-third of both these reserve funds may 
consist of "bonds of the United States, bonds of the Commonwealth 
of Pennsylvania, and llonds issued in compliance with law by any 
city, county, or borough of the Commonwealth of Pennsylvania, and 
bonds which now are or hereafter may be authorized by law as legal 
investments for savings banks or savings institutions in Pennsylvania, 
computed at their par value, and which bonds are the absolute prop
erty" of the bank or trust company setting up said reserve funds." 
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Legal investments for savings banks or savings institutions in 
Pennsylvania are enumerated in Section 17 of the Act of May 20 1889 
P. L. 246, which is as follows: ' ' 

'.'It shall be lawful .for the trustere of any saving bank 
to mvest money deposited therein only as follows : 

''First. In the stocks or bonds of interest bearing 
notes or the obligations of the United States or thos,e for 
which_the faith of the United States is pledg~d to provide 
for the payment of the interest anq the principal. 

'' 8econd. In the stocks or bonds of the Commonwealth 
of Pennsylvania bearing interest. 

''Third. In the stocks or bonds of any State in the 
Union that has not within ten years previous to making 
such investments, by such corporation, defaulted in the 
pa,yment of any part of either principal or interest of 
any debt authorized by any legislature of such State to 
be contracted. 

"Fourth. In the stocks or bonds of any city, county, 
town or village of any State of the United States, issued 
punmant to the authority of any law of the State, or 
in any interest bearing obligation issued by the city or 
county in which such bank shall be situated. 

''Fifth. In bonds and mortgages on unincumbered, 
improved real estate, situate in this State.'' 

The above Section is the only enactment in Pennsylvania relativ,e 
to legal investments for savings banks which it is necessary to consider . 
in the discussion of the question presented. 

Mandamuses are obviously not ''bonds issued in compliance with 
law by any ci.ty, county or borough of the Commonwealth of Penn
sylvania" within the language of the Act 0£ May 8, 1907, as amended. 
Whether they are "bonds which now are or hereafter may be authorized 
by law as legal investment for savings banks or savings institutions 
in Pennsylvania" within the language of said Act, must be determined 
by a constitution of the language "stocks and bonds of any city, 
county, town or village of any State of the United States issued 
pursuant to the authority of any law of the State, or in any interest 
bearing obligation issued by the city or county in which such bank 
(saving bank) shall be situated," as used in the fourth paragraph of 
Section 17 of the Act 

1

of May 20, 1889. 

It will be noted that although savings hanks are permitted to 
invest in stocks or bonds of any of the designated municipalities 
of the United States, or in interest bearing obli[;ations of the city or 
county in which the bank is situated, the investment of the I">eserve 
funds referred to above is restricted to bonds which are legal invest
ments for savings banks; also that all of the securities enumerated for 
the investment for such reserve funds are bonif,s which are to be com-
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puted at their par value. The word ''bonds,'' as used in the statute, con
templates ''bonds,'' as that term is used by the investing public. 
Further , the nature of the reserve funds ·established by the Act of 
May 8, 1907 and the provisions relative to the constitution of such 
reserve funds indicate quite clearly that such res•erve funds are to 
consist only of quick assets readily convertible into cash at any time. 

It is our opinion that mandamuses of the City of Philadelphia are 
not within the class of investments contemplated by Sections 2 and 
3 of the said Act of May 8,.1907, as amended. 

Very truly yours, 

DEP ARTIVIENT OF JUSTICE, 
PAUL C. WAGNER, 

Deputy Attorney General. 

T rust compa1iies act'ing as e:cecutor- D eposit of funds in own bank. 

Funds r eceived by executors in the course of their administration are trust 
fund s within the meaning of the Act of May 9, 1889, P. L. 159, and must be 
deposited in a ba nk other than that acting as executor or co-executor of an 
estate. 

Department of Justice, 

Harrisburg, Pa., June 30, 1927. 

Honorable P eter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested that you be advised whether the funds re
ceived by the executors of an estate in the course of the administration 
of the estate may be deposited in a trust company which is a co-executor 
of such estate. 

It is provided in Section 1, Clausoe V, of the Act of May 9, 1889, P. 
L. 159 that: 

''The said companies shall keep all trust funds and 
investments separate and apart from the assets of the 
companies, and all investments made by the said com
pani•es as fiduciaries shall be so designated as that the 
trust to which such investment shall belong shall be 
clearly known. ' ' 

It has been the opinion of this Departemnt that the phase '' trusrt 
funds,'' as used in the Act just referr ed to, was intended to receive 
and should be given a liberal interpretation. Accordingl:y it has been 
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held that "trust funds" include all funds received or held by trust 
companies in a fiduciary capacity, whether as executor, administrator, 
guardian, trustee or other fiduciary. Funds received by executors in 
the course of the administration of an estate are "trust funds" to 
the same extent as funds received by trustees in the administration 
of a trust and subject in all respects to the provisions of the said 
Act of May 9, 1889. 

The question which you have submitted was the subj•ect of an opinion 
addressed to the S:ecretary of Banking by Deputy Attorney General 
William Y. C. Anderson, dated May 26, 1926, in which it was held that 
funds received by executors in the course of the administration of 
an estate ar·e "trust· funds" within the Act of May 9, 1889, and 
as such were required to be deposited in a banking institution other 
than one acting as executor or co-executor of the estate. No reason 
is apparent why the opinion of Deputy Attorney General Anderson 
should be modified in any respect. 

For a mol'e detailoed discussion of the principles involved, you are 
referred to the opinions of Deputy Attorney General Bernard J. 
Myers, dated August 16, 1920 ( 30 D. R. 63), and of Deputy Attorney 
General Fred Taylor Pus·ey, dated June 20, 1922 (2 D. & C. 59). 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Trust funds-Jn1;estrnent-Mortgage collateral certificates-Trust fund mort
gages-Acts of 1814, 188ff, 1923, 1925 and 1921. 

1. A trust company has no authority under section 41 (a) of the Fiduciaries 
Act of June 7, 1917, P. L. 447, as amended June 29, 1923, P. L. 955, to invest 
trust funds held by it in mortgage collateral certificates issued by it and se
cured by mortgages on real estate. 

2. Such investmel!t is not authorized as a participation in a general trust 
fund of mortgages under clause v, section 29, of the Act of April 29, 1874, as 
amended by the Acts of l\fay 9, 1889, P. L. 159, April 6, 1925, P. L. 152, and 
May 5, 1927 (No. 405). 

3. The investment must be in "a general trust fund of mortgages upon real 
estate securing bonds or notes"' of individuals as distinguished from an in
vestment in collateral certificates, and the bonds and mortgages must be . in 
the possession of the trustee, and not of another company. If any of the. 
securities forming a part of the fund should consist of bonds or notes of pri: 
vate corporations or be in the possession of a trust company other than the 
trustee, the investment is illegal 
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Department of Justice, 

Harrisburg, Pa., July 27, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested that you be advised whether the Pittsburgh 
Trust Company is authorized to invest funds which it holds in trust 
in a :fiduciary capacity in mortgage collateral certificates issued by said 
Pittsburgh Trust Company, a specimen certificate being submitted 
with your request. 

The mortgage collateral certificate issued by the Pittsburgh Trust 
Company is one of a series of such certificates of similar form 
and terms certifying, in effect, that the holder is entitled to an 
interest, the amount of which is specified in dollars in the certificate, 
in a "Mortgage Loan Fund" consisting of first mortgages on a pp roved 
real estate. The principal of each certificate is payable to the holder 
three years from the date specified therein. Interest is payable thereon 
at the rate of 5 per centum per annum on March 1st and Sept. 1st of 
each year upon the presentation of coupons attached to the certificate. 
Title to the bonds, mortgages, insurance policies, agreements and other 
papers connected with and pertaining to said mortgage loan fund is in 
the Pittsburgh Trust Company as a special trust fund, although all of 
such bonds, mortgages, etc., are deposited with the Terminal Trust 
Company, of Pittsburgh, Pennsylvania, and held by said Terminal 
Trust Company, subfect to the terms and conditions of the outstanding 
certificates. The total amount of certificates outstanding is limited 
to the face value of the first mortgages comprising the fund. The 
certificates are register·ed and countersigned by the Terminal Trust 
Company as registrar. Prompt payment of the principal and interest 
of the certificates is guaranteed by the Pittsburgh Trust Company. 

The first question which arises is, whether an investment of trust 
funds held by the Pittsburgh Trust Company as a fiduciary in such 
mortgage collateral certificates, as such is authorized by section 41 (a) 
1 of the Fiduciaries Act of June 7, 1917, P . L. 447, as amended by the 
Act of June 29, 1923, P. L. 955, which reads as follows: "Section 
41 (a). 1. When a fiduciary shall have in his hands any moneys, 
the principal or capital whereof is to remain for a time in his 
possession or under his control, and the interests, profits or income 
whereof are to be paid away or to accumulate, or when the income 
of real estate shall be more than sufficient for the purpose of the 
trust, such fiduciary may invest such moneys in the stock or public 
debt of the United States, or in th:e public debt of this Common
wealth, or in bonds or certificates of debt now created or hereafter 
to be created and issued according to law by any of the counties, 
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cities, boroughs, townships, school districts or poor districts of this 
Commonwealth, 1or in bonds of one OT. more indiv\iduals secured 
by mortgage on real estate in this Commonwealth, which may be 
·either a single bond secured by a mortgage or one or more bonds 
of an issue of bonds secured by mortgage or deed of trust to a trustee 
for the benefit of all bondholders, or i~ ground rents in this Common
wealth: Provided, that nothing herein c,,ontained shall authori.'1'Je 
any fiduciary to make any investment contrary to the directions 
contained in the will of the decedent in regard to the inv·estment of 
such money." If so, the investment must come within that portion 
of the section which reads : '' .... in bonds of one or more individuals 
secured by mortgage on teal estate in this Commonwealth, which 
may be either a single bond secured by a mortgage or one or more 
bonds of an issue of bonds secured by mortgage or deed of trust to 
a trustee for the benefit of all bondholders, . ..... '' This question is 
substantially the same as that considered in the opinion rendered by 
this department to the Secretary of Banking dated .April 26, 1927. 
For the reasons set forth in that opinion, I am of the opinion that said 
mortgage collateral certificates of the Pittsburgh Trust Company, as 
such, are not legal investments for trust funds in the State of Penn
sylvania within the provisions of section 41 (a) 1 of the Fiduciaries .Act 
of 1917, referred to above. 

The second question is whether the investment of trust funds by 
the Pittsburgh Trust Company in such certificates, as ''participation 
in a general trust fund of mortgages, " is authorized by clause V, 
section 29 , of the .Act of .April 29, 1874, P . L. 84, as amended by the 
.Acts of May 9, 1889, P. L. 159, .April 6, 1925, P. L. 152, and May 5, 
1927 (No. 405). . 

This clause, before its amendment by the .Act of .April 6, 1925, read 
as follows: "Clause v. The said companies shall keep all trust funds 
and investments separate and apart from the assets of the companies, 
and all investments made by the said companies as fiduciaries shall 
be so designated as that the trust to which such investment shall belong 
shall be clearly known .. . . '' The said .Acts of .April 6, 1925, and May 

· 5, 1927, amended the clause by adding the following provisos: " .. . . 
Provided, that every such company shall have the right to clear receipts 
and payments of trust money in the regular course of business i_n the 
same manner as other funds held by it; and provided, further, that 
said companies may assign to their various trust estates participation 
in a general trust fund of mortgages upon real estate securing bonds 
or notes, in which case it shall be a sufficient compliance with the pro
-visions of this section for the company to designate clearly on its rec
ords the bonds or notes and mortgages composing such general trust 
fund, the names .of the trust estates participating therein, and the 

S-4593-A. G.-3 



66 OPINION'S OF THE ATTORNEY GENERAL 

amounts of the respective :part,icipations; and, in such case, no estate 
so participating shall be deemed to have individual ownership in any 
bond or note and mortgage in such fund, and the company shall 
have the right at any time to repurchase, at market value, but not 
less than face value, any such bonds or notes and mortgages from 
such fund, with the right to substitute therefor other bonds or notes 
and mortgages.'' 

The amendments of 1925 and 1927, which expressly authorized 
trust companies to assign to their various trust estates "participation 
in a general trust fund of mortgages upon real estate securing bonds," 
were intended to authorize a trust company to create a general fund 
of mortgages which it carries on its trust books in the aggregate, 
showing the items making up the fund, and to distribute it among 
its various trust estates as investments to the extent of the participation 
of the respective estates. This authority enables a trust company to 
set up a fund consisting of one or more mortgages in which two or 
more trust estates may participate. The acts · do not require the 
execution of a mortgage or deed of trust setting forth the terms and 
oonditions under which the mortgages are held in the fund or the 
issuance of any certificates or other evidences of participation in the 
fund. All that is required is a clear record of the trust books 
of the trust company acting as trustee showing the mortgages com
prising the trust fund, the names of the trust participating and 
the amounts of the respective participations. There is, of course, no 
objection to the issuance of certificates of participation if the trustee 
desires to issue such certificates. 

An investment of trust funds in ''participation in a general trust 
fund of mortgages'' must be considered to be an investment in the 
bonds and mortgages constituting the fund, otherwise the investment 
would be prohibited by the provisions of section 41 (a) 1 of the 
Fiduciaries Act discussed above. The amendments of 1925 and 1927 
did not ·enlarge the character or increase the classes of investments 
permitted to fiduciaries; such was not its purpose. Clause v, section 29 
of the Act of April 29, 1874, and its amendments were intended only 
to provide for the care, custody and possession of trust funds and;' 
investments by trust companies acting as fiduciaries. The nature of 
the investments permitted to all fiduciaries, whether individual or 
corporate, is determined by section 41 (a) 1 of the Fiduciaries Act. 

Investment by the Pittsburgh Trust Company in its mortgage 
collateral certificates of trust funds held by it, when considered as an 
investment in the bonds and mortgages constituting its mortgage loan 
fund, is subject to three objections: 

First. The certificates bear interest at the rate of 5 per centum per 
annum. It appears, after investigation, that all mortgages constituting 
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the fund bear interest at the rate of 6 per centum, with the exception 
of one large mortgage, upon which the rate is 5% per centum. The 
Pittsburgh Trust Company, the trustee of the trust funds being in
vested, is, therefore, securing for itself a profit of from one-half to 1 
per centum of the trust funds invested in such certificates. This is 
contrary to all legal principles governing the conduct of trustees, ap.d 
is in itself sufficient to constitute the practice of the investment of 
trust funds in such certificates an illegal one. The trustee not only 
receives compensation for handling the income actually received by 
the trust estate, but also profits in the investment of the principal of 
the trust estate. 

Second. Two of the mortgages comprising the fund are mortgages 
of private corporations securing the bonds of such corporations. It 
is only the bonds of individuals which are authorized as legal in
vestments for fiduciaries, and the inclusion of such corporate mort
gages in the fund makes the investment of trust funds therein illegal for 
the reasons set forth in the opinion rendered by this department 
to the Secretary of Banking dated April 26, 1927, referred to above. 

Third. The securities comprising the mortgage loan fund are not in 
the possession of the trustee, but of another trust comp&ny. The 
amendments of 1925 and 1927, referred to above, were designed to 
provide a more elastic method of handling mortgages as an investment 
for trust funds. It is the evident intent of the acts that the possession 
ol' the mortgages comprising the ''general trust fund,'' provided for 
therein, shall remain in the trustee to the same extent and in the 
same manner in which other securities and evidences of indebtedness 
comprising investments of trust funds remains in the possession of 
the trustee. 

I am, therefore, further, of the opinion that the Pittsburgh Trust 
Company is not authorized to invest trust funds held by it in a 
fiduciary capacity in its mortgage collateral certificates, described 
above, as evid·encing an interest or participation in its mortgage loan 
fund. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PAUL C. WAGNER, 
Deputy Attorney General. 
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Trust companies-Trust funds-Acts of 1917, P. L. 44"1; 1923, P. L. 23; 1923, 
P. L. 955. 
Investment by a trust company of trust funds held by it in participation in 

a general trust fund of mortgages, is not authorized when such ,fund includes 
a mortgage securing the bond or note of a private corporation. 

Department of ,Justice, 

Harrisburg, Pa., .August 10, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested that you be advised whether a trust com
pany is authorized to invest trust funds which it holds in a fiduciary 
capacity 

(a) In a single bond, executed by a private corporation, S€
cured by mortage on real estat€ in this Commonwealth, or 

(b) In participation in a general trust fund of mortgages upon 
real estate securing bonds or notes, in which fund is in
cluded a mortgage securing the bond or note of a private cor
poration. 

The investments which constitute legal investments for trust funds 
in Pennsylvania are prescribed by Section 41, (a) 1, of the Fidu
ciaries .Act of 1917 (June 7, 1917, P. L. 447), as amended by the .Acts 
of May 19, 1923, P. L . 23 and June 29, 1923, P . L. 955, which rBads 
as follows: 

"When a fiduciary shall have in his hands any 
moneys, the principal or capital wherBof is to remain 
for a time in his possession or under his control, and 
the interest, profits, or income whereof are to be paid. 
away or to accumulate, or wh€n the income of real es
tat€ shall be more than sufficient for the purpose of the 
trust, such fiduciary may invest such moneys in the 
stock or public debt of the United States, or in the pub
lic debt of this Commonwealth, or in bonds or certifi
cates of debt now created or hereafter to be created and 
issued according to law by any of the counties, cities, 
boroughs, townships, school districts, or poor districts of 
this Commonwealth, or in bonds of one or more in
dividuals secured by mortgage on real estate in this Com
monwealth, which may be either a single bond secur€d 
by a mortgage or one or more bonds of an issue of 
bonds secured by mortgages or deed of trust to a trustBe 
for the benefit of all bond-holdBrs, or in ground rents 
in this Commonwealth: Provided, That nothing . herein 
contained shall authorize any fiduciary to make any in
vestment contrary to the dirBctions contained in the will 
of the decedent in rBgard to the investment of such 
money." 

The above section expressly limits the investment of trust funds 
in bonds secured by mortgage on real estate to ''bonds of one or mor€ 
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individuals.'' We are, therefore, of the opinion that the investment 
by a trust company of trust funds which it holds in a fiduciary 
capacity in the single bond of a private corporation secured by 
mortgage on real estate is unauthorized. 

It has been argued, however, that investment of trust funds in 
''participation in a general trust fund of mortgages,'' of which one 
is a mortgage securing the bond of a private corporation, is au
thorized, in the case of a corporate trustee, by . Clause V, S ection 29, 
of the Act of April 29, 1874, as amended by the Acts of May 9, 
1889, P. L . 159, April 6, 1925, P. L. 152 and May 5, 1927 (No. 405.) 

This Clause, before its amendment by the Act of April 6, 1925, 
read as follows : 

''Clause V. The said companies shall keep all trust 
funds and investments separate and apart from the as
sets of the companies, and all investments made by the 
said companies as fiduciaries shall be so designated as 
that the trust to which such investment shall belong 
shall be clearly known.'' 

'l'he said Acts of April 6, 1925 and May 5, 1927 amended the 
Clause by adding the following provisos: 

''Provided, That every such company shall have the 
right to clear receipts and payments of trust money in the 
regular course of business in the same manner as other 
funds held by it: And provided further, That said com
panies may assign to their various trust estates participa
tion in a general trust fund of mortgages upon real es
tate securing bonds or notes, in which case it shall be a 
sufficient compliance with the · provisions of this section 
for the company to designate clearly on its records the 
bonds or notes and mortgages composing such general 
trust fund, the names of the trust estates participa
ting therein and the amounts of the respective participa
tions; and in sirnh case no estate so participating shall 
be deemed to have individual ownership in any bond or 
note and mortgage in such fund, and the company shall 
have the right at any time to repurchase at market 
value but not less than face value any such bonds or 
notes and mortgages from such fund, with the right to 
substitute therefor other bonds or notes and mortgages." 

An investment of trust funds in "participation in a general trust 
fund of mortgages" must be considered to be an investment in the 
bonds and mortgages constituting the fund and such b~ds must 
be within the provisions of Section 41, (a) 1, of the Fiduciaries Act 
referred to above. Clause V. Section 29 of the Act of April 29, 1874 
and its amendments were intended only to provide for the care, 
custody and possession of trust funds and investments by trust com-
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panies acting as fiduciaries; the amendments of 1925 and 1927 to 
this Clause did not enlarge the character, or increase the classes, of 
investments legal for fiduciaries. The nature of the investments 
permitted to all fiduciaries, whether individual or corporate, iS de
termined by the Fiduciaries Act. 

We are, therefore, further of the opinion that investment by a 
trust company of trust funds held by it in participation in a general 
trust fund of mortgages is not authorized when such fund includes 
n mortgage securing the bond or note of a private corporation.· 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Depidy Attorney General. 

Corporati ons-Corporate trustees-Guaranteeing mortgages-Compensation-
Acts of June "/, 1917', and JJfay 2, 1919. 

1. A corporate trustee is not authorized, under the Acts of June 7, 1917, 
P. L. 447, and May 2, 1919, P. L. 114, to pay to itself a percentage per annum 
upon the principal of a mortgnge or other security, constituting an investment 
of a trust estate, as compensation for a guaranty by it of the payment of the 
principal and interest of such mortgage or security. 

2. Such acts apply only to companies other than the corporate trustee 
acting for the particular estate. 

Department of Justice, 

Harrisburg, Pa., September 22, 1927. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir : Youhave requested that you be advised whether a corporate trus
tee is authorized by the provisions of Sect.ion 41 (b) of the Fiau
ciaries Act of 1917 (June 7, 1917, P. L. 447), as amended by the 
Act of May 2, 1919, P. L. 114, to pay to itself not exceeding one 
half of one per cent per annum upon the principal of any mortgage 
or other security, constituting an investment of a trust estate of 
which it is trustee, as compensation for the guaranty by it of 
the payment of the principal and interest of such mortgage or other 
security. lll 

The Section ref erred to above reads as follows : 

"Any fiduciary required by law, by order of any 
orphans' court, or by the provisions of any last will and 
testament under or by authority of which such fiduciary 
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is acting, to invest funds within his control in mort
gages or other securities, may include, as a part of the 
lawful expense of executing. his trust, a reasonable sum 
paid to the company, authorizing under the laws of this 
State so to do, for guaranteeing the payment of the 
principal and interest of such mortgage or other s~cur
ities, not exceeding one-half of one per centum per an
num upon the principal of such mortgage or other se-
curities." · 
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It is our opinion that the purpose of the above Section was to 
authorize the guaranty of the payment of the principal and interest 
of mortgages and other securities constituting investments of trust 
estates only by companies other than the corporate trustee acting for 
the particular estate. To permit a corporate trustee to make such 
a guaranty and to receive compensation therefor would empower 
it to profit in excess of the compensation paid to it for the admin
istration of the trust, and would result, in all probability, in much 
unnecessary guaranteeing of the ,investments of trust funds. It was 
not the purpose or intent of the Legislature to legalize such a 
practice. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 
Deputy Attorney General. 

Banks and banking-Trust companies-Authority to issue mortgage participa
tion certificates-Acts of May 13, 1876, and July 17, 1919. 

1. A bank chartered under the Act of May 13, 1876, P. L. 161, and which 
has accepted the Act of July 17, 1919, P. L. 1032, is authorized to issue mort
gage participation certificates and act as trustee thereunder for the holders of 
certificates. 

2. A bank which has not accepted the provisions of the Act of 1919 may 
not act as trustee under mortgage participation certificates, though it may as
sign certain designated portions of a mortgage or group of mortgages or issue 
certificates of participation therein, provided it does not assume any fiduciary 
powers or duties thereunder. 

3. No bank chartered under the Act of 1876, regardless of whether it has 
accepted the Act of ~919, is authorized to guarantee mortgage participation 
certificates. 

Department of Justice, 

Harrisburg Pa., March 22, 1928. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: We beg to acknowledge receipt of your request for our opinion 
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relative to the authority of a bank chartered under the Act of May 
13, 1876, P. L. 161, to issue mortgage participation certificates, either 
with or ·without guarantee. 

We understand that it has been the practice for banks so char
tered to iSsue and sell certificates evidencing participation of a 
designated amount in a mortgage fund established by the bank, the 
mortgages constituting which are held by the bank as security for 
the certificates outstanding. In certain cases the payment of the 
principal and interest of such mortgage participation certificates has 
been guaranteed by the bank. In some instances the mortgage par
ticipation certificates are issued under an agreement or deed of trust 
specifying the terms and conditions under which the mortgage par
ticipation certificates are issued, the rights of the holders thereof 
and the duties and liabilities of the bank as trustee for the holders 
of the mortgage participation certificates with relation to the mort
gages constituting the fund securing the certificates. In other cases 
the mortgage participation certificates are in effect merely assign~ 

ments of a designated interest in certain mortgage or group of mort
gages, the assignment not being recorded and the bank acting as the 
agent of the assignee in the collection of the interest and principal 
when due. 

Considering first the authority of a bank chartered under the 
above Act of 1876 to issue such mortgage participation certificates 
without guarantee, it is necessary to distinguish between a bank 
which has accepted the provisions of the Act of July 17, 1919, P. L. 
1032, which grants to banks so chartered the right to act in the 
same fiduciary capacities in which trust companies organized under 
the laws of this Commonwealth are permitted to act, and a bank 
which has not accepted the said Act of 1919. 

The issuance by a bank of mortgage participation certificates un
der an agreement or deed of trust under which the bank assumes 
to perform fiduciary powers and to act as trustee for the certificate 
holders, is, in our opinion, authorized by the said Act of July 17, 
1919, and a bank which has accepted this act is therefore authorized 
to issue such certificates and exercise the fiduciary powers requi~ed 
by the agreement under which the certificates are issued. 

A bank which has accepted the provisions of the above Act of 
1919 is, however, not authorized to exercise such fiduciary powers 
and therefore h~s, in our opinion, no authority to issue mortgage 
participation certificates under any agreement or instrument which 
requires the issuing bank to exercise any tr_ust or fiduciary powers. 
There is no prohibition, however, against the assignment by such 
bank of a designated portion or amount of a single mortgage or 
group of mortgages or the issuance of certificates of participation there
in, prov,ided the assigning or issuing bank does not assume any fiduciary 
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or trust powers either under the . assignment or the certificates and 
the agreement or instrument under which such certificates are issued. 
It will be necessary to determine in each particular case whether or 
not the bank ha~ assumed the performance of any :fiduciary or trust 
powers. 

Considering next the authority of a bank chartered under the 
above Act of 1876 to issue mortgage participation certificates with 
guarantee, we are of the opinion that such bank is not authorized to 
guarantee mortgage participation certifica:tes, whether or not it has 
accepted the provisions of the Act of June 17, 1919, referred to 
above. The reasons for this opinion are the same as those set forth 
in the opinion of the Deputy Attorney General William Y. C. Ander
son to the Secretary of Banking, dated December 3, 1926, relative to 
the guarantee by a bank chartered under the said Act of 1876 of the 
payment of the principal and interest of bonds secured by mortgages 
on real estate sold by the bank to its customers. 

Accordingly, we beg to advise that in our opinion a bank chartered 
under the Act of 1876 is authorized to issue mortgage participation 
certificates without guarantee in connection with which it is required 
to exercise fiduciary or trust powers provided it has accepted the 
said Act of June 17, 1919; that it is authorized to issue mortgage 
participation certificates without guarantee in connection with which 
it is not required to exercise any fiduciary or trust powers without 
accepting the provisions ·Of the said Act of 1919; but that no bank 
chartered under the Act of 1876 is authorized, under any circum
stances, to issue mortgage participation certificates with guarantee. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PAUL C. WAGNER, 

Deputy Atto1·ney General. 
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Townships-First Class-Division Into Wards-Commissioners-Quarter Ses
sions Court-Appointment-Even or Odd Numbered-Election of Successors 
-Township Co<J.e of 1917 With Its Amendments. 

Where a township of the first class has been divided into wards, commis
sioners appointed by the Court of Quarter Sessions hold office for the unex
pired part of a four-year term, the next municipal election at which their 
successors are to be elected depending whether the wards are numbered even 
or odd. The Township Code of 1917, with its amendments, provides for four
year terms only for commissioners, those for even-numbered terms being elected 
every four years from 1921, and those for odd-numbered wards dating from 
1923. 

Department of Justice, 
Harrisburg, Pa., August 8, 1927. 

Honorable Charles Johnson, Secretary of the Commonwealth, Harris
burg, Pennsylvania. 

Sir: We have your request to be advised whether township commis
sioners for the even-numbered wards of townships of the first class 
are to be elected at the 1927 Municipal election, under the following 
circumstances: 

We understand that the Court of Quarter Sessions of Delaware 
County has, since the municipal election of 1925, created certain new 
wards in Upper Darby T·ownship, and has appointed commissioners 
to represent these wards. Certain of the wards thus created bear 
even numbers. You desire to be advised whether commissioners for 
these wards should be nominated and elected at this year's primary 
and election, or whether the commissioners appointed by the Court 
will serve until 1929. 

The power of Courts of Quarter Sessions to create new wards in 
townships of the first class is conferred by Section 33 of the Town
ship Code of 1917 ( P. L. 840), which was added to the Code by the 
Act of April 20, 1921, P. L. 186. That section makes no p;rovision for 
the appointment of commissioners to represent the wards thus 
created. 

Accordingly when a new ward is created in a township of the first 
class, a vacancy in the office of commissioner for that ward automat
ically exists. 

Authority to fill such vacancies is conferred upon the Courts of 
Quarter Sessions by Section 130 of the Township Code, which provides 
that ''the person so appointed shall hold office for the unexpired 

term * * * ." 
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Section 110 of the Township Code as last amended by the Act of 
April 30, 1925, P. L. 399, provided that township commissioners for 
the even-numbered wards of townships of the first class should be 
elected for four-year terms in 1921 and every four ·years thereafter; 
and commissioners for the odd-numbered wards in 1923 and every 
four years thereafter. _The section provides further, that, "All com
missioners hereafter elected shall hold office for the term of four years. '' 
To this provision the only exception is that added by the amendatory 
Act of April 30, 1925, P. L. 399 which applies only, "In any town
ship of the first class which has not been divided into wards and 
where five township commissioners were- heretofore elected at large at 
the same election for terms of four years each.'' 

There is, therefore, no provision in the law, applicable to the case 
covered by your inquiry, which permits the election of township com
missioners for less than full four-year terms. 

Accordingly we advise you that the commissioners appointed by the 
Court, for even-numbered wards in townships of the first class cre
ated since the Municipal election of 1925, will hold office until the 
Municipal election of 1929. 

Very truly your, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Incorporation for Purchasing, Holding and Selling Other Sec1irities-Stocks
Single Purpose-Lawful Bus in elis-Lawful Purpose. 

A corporation may properly be incorporated under the laws of Pennsylvania 
for the purpo~e of purchaRing, holcling and selling the stocks of other cor-

porations, either separateiy or in conjunction with_ other characters of securi
ties and investments provided, of course, that such corporation is created to 
transact but one single character of business. 

Department of Justice, 

Harrisburg, Pa., December 15, 1927. 

Honorable Charles Johnson, Secretary of the Commonwealth, Harris
burg, Pennsylvania. 

Sir: This Department is in receipt of your letter of December 12th in 
' which you ask to be advised whether a corporation may properly be 

organized under the laws of Pennsylvania for the purpose of pur
chasing, holding and selling the stocks of other corporations, either 
separately or in conjunction with other characters of securities and 
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investments, provided, of course, that the corporation is created to 
transact but a single character of business. Or, in the specific case 
before you, whether the inclusion of the word ''stocks'' is proper in 
the following statement of purpose: 

''Said corporation is formed for the purpose of pur
chasing, acquiring, investing in, holding, selling and 
dealing in stocks, bonds, debentures, notes, mortgages, 
leases, obligations, contracts and cognate securities or 
evidences of indebtedness, and the transaction of all 
such business as is necessary and incidental thereto.'' 

The Act• of July 2, 1901, P. L. 603, provides: 

''That hereafter any corporation, organized for profit, 
created by general or special laws, may purchase, hold, 
sell, assign, transfer, mortgage, pledge or otherwise dis
pose of, the shares of the capital stock of, or any bonds, . 
securities or evidences of indebtedness created by any 
other corporation or corporations of this or any other 
State, and while the owner of said stock may exercise 
all the rights, powers and privileges of ownership, includ
ing the right to vote thereon.'' 

There is, under the terms of the act, no limitation whatever upon 
this power; it is possessed by any corporation organized for profit; 
it need not be any particular type of profit corporation; the stocks 
purchased and held need not be those of any special character of cor
poration and there is no upward limitation in the amount of stocks 
.that any corporation for profit may hold. However, it does not neces
sarily follow that because a corporat,ion for profit may, as an incident 
to its main purpose, possess the power to hold stocks of other corpora
tions, it may be incorporated for this particular purpose. We must 
look for legislation to authorize incorporation for such a purpose and 
we find it in the "Any Lawful Business" Act of July 9th, 1901, P. L. 
624, and the "Any Lawful Purpose" Act of May 11th, 1909, P. L. 
515. The Act of 1901 provides that corporations may be organized. 

''For the transaction of any lawful business not other
wise specifically provided for by Act of Assembly.'' 

The 1909 Act provides that a corporation may be organized. 

''For any lawful purpose not specifically designated 
by law as the purpose for which a corporation may be 
formed.'' 

In this State we find no decision of the Courts, or opinion of this 
Department, directly involving the question before us. Exactly the 
same question, however, was raised and passed upon in the case of 
Dittman vs. D'istilling Company of America, 64 N. J. Eq. 537, 54 
Atl. 570. There it was held that a corporation, created for the pur-
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pose of holding stock and controlling the operations of other corpor
ations, was organized for a "lawful purpose" within the meaning of 
the New Jersey Corporation Act authorizing incorporation for ''any 
lawful business or purpose whatever." Vice Chancellor Emery said: 

''The only theory upon which the formation of cor
porations for the purpose of holding stock of other cor
porations can be held not to be a 'lawful purpose,' 
within the meaning of the act, is that an authority to 
own the stock and control the management of other cor
porations must be given expressly and in terms in the 
section authorizing the formation of companies, in order 
to be lawful. This vower to own and control stock of 
other corporations is expressly given by a subsequent 
section to all corporations when organized, and to the 
same extent as individuals. Such ownership of stock is 
therefore a lawful act. * * * * * "' It would seem 
that the ownership of stock in other corporations, either 
alone or in connection with other objects, as the purpose 
of the corporation, is a purpose of incorporation author
ized by the act. ' ' 

This New Jersey case does not stand alone. With ample citation 
of authorities from many states, we :find the following statement in 
Cook on Corporations, 8th Ed., page 1071: 

''Where the statutes of a state authorizes incorpora
tion for any legal purpose, incorporation may be had for 
buying and selling shares of stock in other corporations." 
And to the same effect see : Fletcher Cyclopedia Cor
porations, Section 129. 

John F. Whitworth, formerly Ch;ief of the Corporation Bureau in 
the office of the Secretary of the Commonwealth, in his work, entitled 
''Opinions, Corporations,'' at page 26, states that in his opinion a 
charter should not be granted a Pennsylvania corporation for such 
a purpose. 

We hesitate to disagree with the opinion of a writer whose ability 
we recognize and respect, but in support of his conclusion Mr. Whit
worth cited the cases of People vs. Chicago Ga.s 1'rust Cornpany, 130 
Ill. 268, 22 N. E. 798, decided in 1889, and Northern Sewrities Com
pany vs. United States, 193 U. S. 197, decided in 1904. He placed 
great reliance upon that part of the opinion in the Illinois case which 
is purely dictum and which has since been repudiated. In Rob·otham 
vs. Prudential Insurance Company of America, 64 N. J. Eq. 673, 53 
Atl. 842, Vice Chancellor Stevenson in an exhaustive and convincing 
opinion said, inter alia : 

''As soon as our general corporation act was amended 
so as to permit the organization of corporations under it 
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for 'any lawful business whatever ' (Laws, 1865, P. 913; 
Rev. Corp. Act, 1875, .Section 10), it seems plain that 
corporations could be created for the express purpose 
of acquiring, holding, and dealing in stocks to the extent 
that such business may be lawful. To construe the word 
'lawful' in such a statute as this in the sense of 'au
thorized' ( i. e., not ultra vires), in accordance with a 
dictum in the case of People v . Ch:icago Gas Trnst Co ., 130 

. Ill., 268, 8 L. R. A. 497, 17 Am. St. Rep. 319, 22 N. E. 798, 
converts the statutory definition of the lawful objects 
of corporations into a meaningless circle.'' See also Cook 
on Corporat,ions, supra, page 1068. 
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In the Northern Securities Company case a majority of the stock 
of the Great Northern Railway Company and the Northern Pacific 
Railw_ay Company was acquired in 1901, and when the United States 
Government questioned and attacked the power of the Company to 
do this, the Court held that the Anti-trust Act of Congress of 1890 
it was illegal for a corporation to hold a majority of the stock of 
two competing interstate rail way corporations. In section 317 in 
his work on Corporations, Cook discusses this decision and directs 
attention to the fa.ct that while under the laws of many states, cor
porations may legally be organized to purchase and hold the stocks of 
other corporations, nevertheless having been thus legally organized, 
they may later conduct their business in such manner as to conflict 
with the Federal Anti-trust laws, which of course, is an entirely 
different matter. As summarized by the learned author, at page 1091: 

''A holding company is legal and unobjectionable, 
where it is free from the taint of suppressing compe
tition, and where the charter or the statutes of the state 
authorize the corporation to own stock in other corpora
tions.'' 

I am, therefore, of the opinion that a corporation may properly 
be incorporated under the laws of Pennsylvania for the purpose of 
purchasing, holding and selling the stocks of other corporations, 
either separately or in conjunction with other characters of securities 
and investments provided, of course, that such corporation is created 
to transact but a single character of business. 

Very truly yours, 

lJEP ARTMENT OF JUSTICE, 
THOS. J. BALDRIGE, 

Attorney General. 
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Governor- Certificate-Elect-ion R eturns filed with Secretary of the Common
wealth-A.ct of July 24, 1913, P. L. 995. 

The mandate of Section 2 of the Act of July 24, 1913, P. L. 995, to the Gov
ernor to issue a certificate of the election of a United States Senator, directed 
to the President of the United States Senate, is conditioned upon and limited 
by the election returns filed with the Secretary of the Commonwealth. The 
mandate of the act is fully satisfied when the Governor issues a certificate 
which correctly sets forth what the face of the returns appear to show. 

Department of Justice, 

Harrisburg, Pa., January 8, 1927. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, Pa. 

Sir: You have submitted to me, and I have examined c~refully, the 
certificate which you propose to deliver to Honorable William S. 
Vare concerning the question as to what returns of the election of 
November 2, 1926, filed in the office of the Secretary of the Com
monwealth show with regard to the choice of the voters of Pennsyl
vania for a Senator to represent the State for the senatorial term 
beginning March 4, 1927. The certificate you propose to issue reads 
as follows: 

''To the President of the Senate of the United States: 
"Th,is is to certify that on the face of the returns 

filed in the Office of the Secretary of the Common
wealth of the election held on the second day of Novem
ber, 1926, William S. Vare appears to have been chosen 
by the qualified electors of the State of Pennsylvania a 
senator from said State to represent said State in the 
Senate of the United States for the term of six years 
beginning on the fourth day of March, 1927. '' 

The provision of law which requires you to issue such a certificate, 
is Section 2 of the Pennsylvania Act of July 24, 1913, P. L. 995, and 
it reads as follows: 

"The vote for candidates for the office of United 
States Senator shall be counted, certified, computed and 
returned, as is now or may hereafter be provided by law 
with respect to other officers filled by a vote of the 
electors of the State at large: Provided, however, That 
the returns of the election of United States Senator 
shall be made to the Secretary of the Commonwealth, 
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who shall immediately tabulate and compute the same, 
and, upon the conclusion -of said count, certify the re
sult thereof to the Governor, who; shall immediately 
issue a certificate of election, under the seal of the Com
monwealth, duly signed by himself, and attested by the 
Secretary of the C-ommonwealth, . and deliver the same 
to the candidate receiving the highest number of votes. 
He shall also transmit the returns of said election to 
the President of the United States Senate.'' 

It is entirely clear from the foregoing that the mandate to issue 
a certificate of election is conditioned upon and limited by the elec
tion returns filed with the Secretary of the Commonwealth and by 
him certified to the Governor. It is equally clear that it cannot 
be a mandate to the Governor to certify to what he believes to be 
untrue. 

If then a Governor believes that, because of election frauds or 
for other reasons conclusive to him, the returns do not represent the 
true results of an election, the law cannot and does not oblige him to 
violate his conscience by certifying that they do. There is there
fore no escape from the conclusion that a Governor who is con
vinced that the returns misrepresent the actual vote is not required 
to certify that the candidate appearing from the returns to be at 
the head of the list, ha.s been ''duly chosen by the qualified electors,'' 
but that in such case the mandate of the Act is fully satisfied when 
the Governor issues a certificate which correctly sets forth what the 
face of the returns appears to show. 

You are convinced that, on account of wrongful ao.tion at the polls 
and egregious use of funds in connection with the securing of votes, 
the returns in question do not represent the result of the election 
with an reasonable degree of accuracy; and therefore it is my opinion 
that the proposed certificate, which sets forth correctly what the 
returns appear to show, is a full compliance with the duty imposed 
on you by Section 2 of the Act of July 24, 1913, quoted above. 

Very tru!Jr yours, 

DEPARTMENT OF JUSTICE, 
GEORGE W. WOODRUFF, 

Attorney General. 

Governor-Tntstees of State Institutions---Departmental Administrative Boards 
or Commissions-Advisory Boards or Commissi-Ons-Members of General A.s
sembly-A.dministrative Code-A.rticle II, Section 6, of the Pennsylvania 
Constitution. 

Article II, Section 6, of the Pennsylvania Constitution forbids the appoint-
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ment of members of the General Assembly to membership on departmental 
administrative boards or commissions or advisory boards or commissions of the 
S'tate Government. As boards of trustees of State institutions are depart
mental administrative boards, members of the General Assembly cannot validly 
be appointed to membership on them. 

Department of Justice, 

Harrisburg Pa., June 7, 1927. 

Honorable John S. Fisher, Governor of the Commonwealth, Harrisburg, 
Pennsylvania. 

Sir: We have your request to be advised whether the Constitution 
permits you to appoint members of the Legislature as members of de
partmental administrative boards or commissions or advisory boards 
or commissions of the State government, and particularly whether you 
may appoint members of the Legislature to membership on boards of 
trustees of State institutions. 

Article II, section 6 of the Constitution provides that, "No senator 
or representative shall during the time for which he shall have been 
elected be appointed to any civil office under.this Commonwealth • • •'' 

Obviously the only question ,involved in your inquiry is whether 
the members of departmental administrative boards and commissions 
and of advisory boards and commissions of the State government are 
civil officers within the meaning of the provision of the Constitution 
just quoted. 

The Administrative Code of 1923 (Act of June 7, 1923, P . L. 498) 
as amended by the Act of April 13, 1927, (Act No. 164) is the statute 
under which the Governor is authorized to appoint the members of 
all departmental administrative boards and commissions and advisory 
boards and commissions of the State government. Boards of trustees 
of State institutions are departmental administrative boards and it 
will, therefore, not be necessary in this opinion to make separate men
tion of them. 

Section 206 of the Administrative Code provides for the appoint
ment by the Governor, with the advice and consent of two-thirds 
of all the members of the Senate, of the members of all departmental 
administrative boards and commissions and of all advisory boards 
and commissions "except as in this act otherwise provided." An 
examination of the remaining sections of the Act discloses the fact 
that all of the exceptions are cases in which persons become members 
of boards and commissions ex officio or are appointed by authorities 
other than the Governor. It appears, therefore, that Section 206 of 
the Code covers every case of an appointment by the Governor of a 
member of a departmental administrative board or commission or of an 
advisory board or comm,ission. 
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All of the Governor's appointees to membership on the boards and 
commissions under discussion are appointed for definite terms. Their 
terms are fixed either by Section 207 of the Administrative Code or by 
the sections of Article IV which deal with the organization of the 
several boards and commissions respectively. 

The powers and duties of members of all of these boards and com
missions are definitely prescribed in the Administrative Code. It will 
not be necessary to consider these powers and duties .in detail, but 
in view of the fact that your inquiry particularly mentions the boards 
of trustees of State institutions we call attention to the fact that the 
powers and duties of members of these boards of trustees are pre
scribed by Sections 1311 and 2019 of the Administrative Code. Both 
sections give to the boards of trustees of State institutions the ''gen
eral direction and control of the property and management" of the 
institutions over which they respectively have jurisdiction; and spe
cifically the power to elect superintendents, to appoint all officers and 
employes who may be necessary for the work of the respective institu
tions, and to fix the compensation of such officers and employes .in 
conformity with the standards established by the Executive Board. 

Members of certain de~artmental administrative boards and com
missions are compensated for the time which they devote to their pub
lic duties. Members of other such boards and commissions serve with
out compensation but are _entitled to the expenses which they incur 
.in performing the duties imposed upon them by law. 

All members of these boards and commissions are obliged, before 
entering upon the performance of their duties, to take and subscribe 
the constitutional oath of office which must be filed in the office of the 
Secretary of the Commonwealth. Section 218 of the Administrative 
Code, which imposes this requirement uses the expression, ''All per
sons appointed by the Governor under the provisions of this act * * * 
shall before entering upon the duties of their offices take and sub
scribe the constitutional oath of office. * * *." 

It appears therefore that members of all departmental administra
tive boards and commissions and of all advisory boards and commis
sions appointed by the Governor are appointed for definite terms with 
or without compensation, receive the expenses incurred by them in 
the performance of their duties, have their powers and duties specific
ally conferred and imposed upon them by statutory law and are re
ferred to as persons holding "offices" who must take and subscribe the 
constitutional oath of office. 

The Administrative Code as a whole deal~ with the conduct of the 
executive and administrative work of the Commonwealth. Clearly 
the members of the several boards ·and commissions to which your 
inquiry refers exercise a part of the sovereignty of the Commonwealth 
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of Pennsylvania in the executive field of the Commonwealth's ac
tivities. 

Were there no authority to guide us we would have no difficulty in 
reaching the conclus.ion that members of departmental administra
tive boards and commissions and of advisory boards and commissions 
appointed under the provisions of the Administrative Code as amended 
hold ''civil offices under this Commonwealth;'' and this conclusion ,is 
amply justified by all of the precedents afforded both by the decisions 
of our Courts and the opinions of former Attorneys General. 

Attorney General Carson on July 31, 1903, rendered an opinion 
in which he discussed the proper definition of a ''civil office under 
this Commonwealth.'' He referred to a number of definitions of 
"public officer" and reached the conclusion that "public office" in
volves the idea of tenure, duration, fees, emoluments and powers as 
well as that of duty and "implies an author,ity to exercise some por~ 
tion of . the sovereign power of the State either in making or in exe
cuting the laws." Factory Inspector's Lawyer, 28 Pa. C. C. Rep. 369. 

In Commonwealth ex rel. Murphy, 25 Pa. C. C. Rep. 637, Judge 
W eand of the Court of Common Pleas ef Montgomery County quoted, 
among others, the following definition from Tiedman on Municipal 
Corporations : 

''The word 'office' embraces a more or less permanent 
delegation of a portion of governmental power coupled 
with legally defined duties and privileges, continuous in 
their nature, and which upon the death, resignation or 
removal of the incumbent devolve on his successor." 

Continuing Judge W eand said: 

''The thought running through every definition of 
an officer is that he shall perform some service of or 
some duty to the government, State or municipal cor
poration, and not merely to those who appoint or .elect 
him. His tenure must be defined, fixed and certain, and 
not· arise out of mere contract and employment. '' 

In 46 Pa. C. C. Rep. 530 appears an opinion of the Attorney 
General holding that a fish warden .is a civil officer under the Com
monwealth and that, therefore, a member of the Legislature cannot 
be appointed as such. See also opinion of Deputy Attorney General 
Brown in Common Pleas Judgeship, 4 D. and C. Rep. 408. 

While there are no decisions of the appellate courts of this Com
monwealth dealing expressly with the meaning of "civil office under 
this Commonwealth'' as used in Article II, Section 6 of the Con
stitution, there are a number of relevant definitions of "public of
ficer" to which we shall refer briefly. 

In Commonwealth vs. Moffitt, Mr. Justice Mestrezat iu holding that 
a poor director is a public officer said, at page 263; 
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''He is selected by the people to perform certain i~
posed duties and exercise certain prescribed powers m 
the government of the State or the munici~al divi_si?n 
thereof for which he is chosen. His office is admm1s
tered for the benefit of the public, and to the extent 
of the powers conferred by law he exercises the func
tions of government. '' 

In Tucker's Appeal, .271 Pa. 46.2, Mr. Justice Kephart quoted with 
approval the language used in Commonwealth vs. Moffitt and held 
that county commissioners when acting as overseers and direstors 
of the poor under an .Act of .Assembly are ''public officers.'' 

See also Commonwealth vs. Moore, 266 Pa. 100, Dewey vs. Luzerne 
Coitnty, 74 Pa. S1tperior Ct. 300, and Commonwealth vs. Moore, 71 Pa. 
Superior Ct. 365. 

Every essential element necessary to constitute one a public of
ficer is present in the case of members of departmental administra
tive boards and commissions and of advisory boards and commissions 
appointed under the provisions of the .Administrative Code except 
that in certain instances the members while entitled to receive their 
expenses are not compensated for the services which they render. 
It is our opinion that the presence or absence of this element is in
consequential in cases in which appointees serve for definite terms, 
perform only those duties and exercise only those powers prescribed 
and conferred by statutory law, and are compelled before beginning 
their terms of service to take, subscribe and file the constitutional 
oath of office . 

.Accordingly you are advised that the Constitution of this Com
monwealth forbids the appointment of members of the General .As
sembly to membership on departmental administrative boards or 
commissions or advisory boards or commissions of the State Govern
ment. .As boards of trustees of State institutions are departmental ad
ministrative boards, members of the General .Assembly cannot validly 
be appointed to membership on them. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 

WM. .A. SCHNADER, 

Special Deputy Attorney General. 

Constif11.tional law-'I'emporary commissions created b11 general assembly-Ap
pointment of members of general a.~sembly. 

1. Members of the general assembly are eligible and may be appointed to 
membership on the several temporary comm_issions created by the action of the 
1927 session of the general assembly. 
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2. The members of such commissions do not hold "civil offices under this 
Commonwealth" within the meaning of article II, section 6, of the Constitution. 

Department of Justice, 

Harrisburg, Pa., June 16, 1927. 

Honorable John S. Fisher, Governor of the Commonwealth, Harris
burg, Pennsylvania. 

Sir: We have your request to be adv-ised regarding the eligibility of 
members. of the General Assembly for appointment to membership 
on the several temporary commissions created by action of the 1927 
session of the General Assembly. We understand that your inquiry 
is prompted by our recent opinion advising you that you cannot ap
po,int members of the General Assembly to membership upon the de
partmental administrative boards and commissions or advisory boards 
and commissions which form parts of the executive branch of the State 
Government. 

The 1927 session of the Legislature authorized the appointment of 
the following temporary commissions: 

Pennsylvania Delaware Rive1· Bridge Commission Numb-er Two. 
Created by the Act of April 11, 1927 (Act No. 152). 

Commission to Investigate the Necessity of a Bridge Across the 
Susquehanna River at Bainbridge, Loocaster County. Authorized 
by the Act of April 22, 1927 (Act No. 217). 

Commission to Study the Bitumino1ts Coal Fields. Created by Joint 
Resolution of May 4, 1927 (Act No. 393). 

Penal Law Commission. Authorized by Joint Resolution of May 4, 
1927 (Act No. 394). 

Election Law Commission. Authorized by Joint Resolution of May 
4, 1927 (Act No. 395). 

Commission to Study the Laws Relating to the Heaiing Art. Cre
ated by Joint Resolution of May 4, 1927 (Act No. 396). 

Commission to Study the Distribution of State Subsidies to School 
Districts. Authorized by the Act of May 4, 1927 (Act No. 397). 

Commission to Study Salaries Paid to Public Officials and Employes 
of the Commonwealth and Its folitical Sub-divisions. Created by the 

Act of May 6, 1927 (Act No. 429). 
Commission on Penal Institutions. Authorized by the Act of May 

10, 1927 (Act No. 449). 
All of the commissions mentioned are required by the acts or joint 

resolutions creating them to investigate specific subjects, prepare 
recommendations as the result of their investigations, and report to the 
General Assembly. 
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In addition to these commissions the Legislature created the fol

lowing: 

Old Portage Railroad Celebration Commission. Authorized by the 
Act of May 6, 1927 (Act No. 427) . The Commission is directed to 
expend not more than $10,000 of the Commonwealth's money in the 
preparation and construction of a model of the winding engines and 
inclined plane of the Old Portage Ra.ilroad, and to provide a place 
for its preservation convenient for the public. When this shall have 
been done, the Commission will -automatically cease to exist. 

Commission to Erect a Memorial to the Colored Soldiers who Served 
in Any War to which the United States was a Party. Created by 
the Act of May 4, 1927 (Act No. 48A). The Commission is directed 
to arrange for the erection and dedication at the expense of the Com
monwealth, of a statue. After the dedication of the statue, the Com
mission will have no further duties to perform. 

The members of the commissions above described will not be ap
pointed for definite terms, will not be required to take the constitutional 
oath of office, and will receive no compensation for their services. 
The consent of the Senate is not necessary to validate the appointment 
of those members whom the Governor is authorized to name. 

Except for the two commissions which are directed to erect monu
ments, all of the commissions are investigating bodies created for the 
purpose of making recommendations to the General Assembly for fu
ture action by it. · These commissions will not, clearly, exercise any 
part of the sovereignty of the Commonwealth. 

Under these circumstances we have no hesitancy in advising you 
that the members of these temporary legislative investigating com
missions will not hold "civil offices under this Commonwealth" within 
the meaning of Article II, Section 6, of the Constitution. 

The status of members of the two commissions charged with the 
duty of erecting monuments is not entirely free from doubt, but it 
is our opinion that they also will not hold ''civil offices under this 
Commonwealth" in the sense in which the Constitution uses that ex
pression. :-- ~¥'\ 

As already indicated, these commissioners will serve, not for definite 
terms, but only until the specific p,ieces of work which they are directed 
to do, shall have been completed. The power of each commission is 
limited to the expenditure of a definite amount of money for a par
ticular object. The performance of the one duty imposed upon it, 
can scarcely be said to vest in either commission the power to exercise 
a part of the Commonwealth's sovereignty. 
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Accordingly, you are advised that members of the General Assem
bly may be appointed to membership on any of the temporary com
missions authorized by action of the General Assembly at its 1927 
session. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

Investments--Fund.8 of State departments, boards and commissions. 

1. Under section 6 of the Act of July 18, 1917, P. L. 1043, the funds of the 
Public School Employees' Retirement Board may be invested only in such secur
ities as are legal . investments for savings banks, subject to the further restric
tions imposed by clause 6 of that sertion, and subject, also, to the restriction 
that, under article III, section 22, of the Constitution, prohibiting the invest
ment of trust funds in the stock or bonds of a private corporation, farm loan 
bonds issued by Federal land banks or joint-stock land banks are not a proper 
investment of! funds in the hands of the Employees' Retirement Board, not
withstanding such bonds were made a proper investment for savings banks by 
the Art of April 5, l917, P. L. 47, as amended June 28, 1923, P. L. 884. 

2. Under section 6', clauses 1 and 6, of the Act of June 27, 1923, P. L. 858, 
investments by the State Employees' Retirement Board are limited to those in 
which fiduciaries are permitted to inveRt trust funds. 

3. Investments of State Sinking Funds are limited by article ix, section 12, 
of the Constitution to State and Federal bonds. 

4. lJnder section 12 of the Act of .June 2, 1915, P. L. 762, fnnds of the Work
men's Immranre Board may be invested only in such securities as are 
authorized for savings banks. 

5. Investment of the Sta te Immranre Fund is gm·erned by section 2 of the 
Act of May 14, 1915, P. L. 1\24, providing for investment in Federal, State and 
municipal securities. 

6. Under sertion 2703 of the &boo! Code of Mny 18, 1911. P. L . 309, the 
State School Fund may be invested in bonds of a school district or municipal 
bonds in whirh savings banks are permitted to in vest their rleposits. 

7. The Agricultural College Lanrl Script Fund in the hands of the sinking 
fund commiRsioners may be invested only in securities of the State of Pennsyl
vania or of the United States, under the Act of April 1, 1863, P. L. 213. 

8. Where there are fnnds for investment as to which there is no specific 
statute, they should be invested only in such securities as can be lawfully 
purchased by fiduciaries when investing trust funds. 

9. In considering investments in mortgages, the fact that they are "guaran
teed" does not relieve the department or board from the duty of making in
vestigation and exercising care in the selection of the mortgage. 

Department of Justice, 

Harrisburg, Pa., July 13, 1927. 

Honorable Arthur F. Townsend, Budget Secretary, Harrisburg, Penn

sylvania. 

Sir: We have your request to be advised (1) in what classes of securi-
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ties the moneys in certain specified funds administered by departments, 
boards or commissions of the State government may legally be in
vested, (2) whether in bidding for bond issues, State departments, 
boards and commissions have the right to submit bids for all or for 
only a part of any pa:rtjcular issue and (3) by what departments, 
boards or commissions funds may be invested in guaranteed first mort
gages on real estate. 

We understand that these inquiries are prompted by the fact that 
the Governor has requested the Budget Secretary to make such inves
tigations for and recommendations to him as will enable him to per
form the duty imposed upon him by Section 701 of The Administra
tive Code of 1923 as amended by the Act of April 13, 1927, nameli, 
''To approve or disapprove all investments by departments, boards 
or commissions of funds administered by such departments, boards 
or commissions.'' 

We shall first discuss the classes of securities in which the several 
departments, boards and commissions may lawfully invest funds ad
ministered by them. 

I. 

A. Public School Employes' Retirement Board. 

The investment of the funds administered by this Board is gov
erned by Section 6 of the Act of July 18, 1907, P. L. 1043, clauses 1 
and 6. Section 6, clause 1, provides that in making investments the 
members of the Board shall be subject to ''all the terms, conditions, 
limitations and restrictions imposed by this Act upon the making of 
investments,'' and subject also to the ''terms, conditions, limitations 
and restrictions imposed by law upon savings banks in the making and 
disposing of their investments.'' 

Accordingly the Retirement Board can lawfully invest the funds 
under its control only in such investments as are legal for savings 
banks in Pennsylvania. We shall list these investments hereinafter. 

The other restrictions imposed upon the Retirement Board in the 
making of investments are as follows (Section 6, clause 6 of the Act 
of 1917) : 

1. No member or person connected with the Board shall have any 
interest, direct or indirect, in the gains or profits of any investment 
made by the Board; 

2. No member or person connected with the Board may, directly 
or indirectly, for himself or herself, or as an agent or partner of others, 
borrow any of the Board's funds or deposits or in any manner use 
the same except to make such current and necessary payments as are 
authorized by the Retirement Board; 

3. No member or person connected with the Board shall become an 
endorser or surety or in any manner an obli~or for moneys loaned 
by or borrowed of the Board. 
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B. State Employes' Retirement Board. 

The power of the State Employes' Retirement Board to make in
vestments is governed by Section 6, clauses 1 and 6, of the Act of 
June 27, 1923, P. L. 858. 

The investments which may be made are those in which :fiduciaries 
in Pennsylvania may lawfully invest trust funds. 

The other restrictions upon the members of the Retirement Board in 
investing funds under their control are the same as those hereinabove 
outlined as applicable to members of the Public School Employes' 
Retirement Board. 

We shall subsequently list the investments which may legally be 
made by :fiduciaries ,in Pennsylvania. 

0. Board of Finance and Revenuc--(Inve.i;.ting the State Sinking 
Fund and the State Bond Road Sinking Ji'und.) 

The Constitution; in Article IX, Section 12, prescribes the securities 
in which moneys ,in the State Sinking Fund may be invested. These 
securities are either bonds of this Commonwealth or bonds of the 
United States. 

The Constitution (Article IX, Section 11) , contemplates but one 
Sinking Fund for all the indebtedness of the Commonwealth. While 
there is no serious objection to the separation of the Sinking Fund, 
for accounting purposes, into constituent parts representing the 
several bond issues, nevertheless, strictly speaking, there can be 
but one Sillking Fund; and the constitutional limitation regarding 
the investment of moneys in the Sinking Fund is applicable to every 
dollar ,in the Sinking Fund or any constituent part thereof. 

D. State Workmen's Insurance Board. 

The investment of the funds administered by this Board is governed 
by section 12 of the Act of June 2, 1915, P . L. 762 which provides 
that the State Workmen 's Insurance Board ' ' may invest any of the 
surplus or reserve belonging to the :B'und in such securities and invest
ments as are authorized for investment by savings banks.'' 

E. State Treasurer-(Investing the State Insurance Fund.) 

The investment of moneys in the State Insurance Fund .is governed 
by Section 2 of the Act of May 14, 1915, P . L. 524. 

The types of investment which may be made are specified in the act 
and are as follows : 

'' * * * lawfully issued interest bearing securities of the 
United States of America, the Commonwealth of Penn
sylvania or any other of the United States, or any coun
ty, city, borough or school district of this Commonwealth 
or any obLigations of municipalities of any of the other 
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States, but, preferably, in such securities issued by muni
cipalities within this Commonwealth.'' 

Investments of money in this fund must be made by the State Treas
urer "under the supervision and direction of" the Board of Finance 
and Revenue, as the successor of the Sinking Fund Commissioners 
(Section 2 of the Act of May 14, 1915, P. L. 524 and Section 1102(a) 
of The Administrative Code, Act of June 7, 1923, P. L. 498, as 
amended by the Act of April 13, 1927.) 

F. State Council of Education-(Investing the State School Fund.) 

The investment of moneys in the State School Fund is governed 
by Section 2703 of the School Code of 1911 (Act of May 18, 1911, 
P. L. 309.) 

Investments are restricted to bonds properly issued by a school 
district ,in this Commonwealth or municipal bonds in which savings 
banks of Pennsylvania are authorized by law to invest their deposits. 

All investments of this Fund must be approved by the Auditor 
General as well as by the Gowirnor. 

G. Board of Finan().e <J{nd Revenwe-(Inveisting Agricultural 
College Land Script Fund.) 

There is, at the present time, no specific authority vested in the 
Board of Finance and Revenue, as successor to the Sjnking Fund 
Commissioners, t~ invest the Agricultural College Land Script Fund. 
By the Act of April 3, 1872, P. L. 39, the surveyor general was di
rected to sell all bonds in this Fund and pay the proceeds of the sale 
to the State Treasurer for the use of the Sinking Fund Commis
sioners. The same Act directed the Governor, the Auditor General 
and the State Treasurer to issue a registered bond of this Common
wealth for the sum of five hundred thousand dollars, payable to the 
Agricultural College Land Script Fund of Pennsylvania, after fifty 
years from February 1, 1872, the bond to be delivered to the State 
Treasurer ''for the uses and purposes declared by law.'' 

There has been no subsequent legislation on this subject; and upon 
the maturity of the above mentioned bond, the . principal thereof was 
paid and the proceeds thereof turned over to the Sinking Fund 
Commissioners to be invested by them. 

The original Act which created this Fund,-the Act of April 1, 
1863, P. L . 213,-provided that the moneys therein should not be 
invested "in any other stocks than those of the United States or 
those of this Commonwealth.'' 

Accordingly, investment of the moneys in this Fund must be con
fined to securities of this Commonwealth or of the United States. 



OPINIONS OF 'l'HE ATTORNEY GrnNEU.\L 97 

H. Departments, Boards and Commissions having Funds for In
vestment, in the absence of specific Statutory Instructions. 

We understand that there are certain funds invested from time to 
time by certain departments, boards and commissions, for the invest
ment of which the statutes do not specifically give directions. 

The only safe course which such departments, boards and commis
sions can pursue in investigating such funds is to confine th·emselve.s 
to the purchase of such securities as can lawfully be purchased by 
fiduciaries when investing trust funds. 

Having covered your inquiries with respect to particular depart
ments, boards and commissions, we shall list, for your convenience, 
the investments which may lawfully be made by savings banks and 
fiduciaries: 

Savirngs Banks. 

Under the Act of lVIay 20, 1889, P. L. 246, Section 17, deposits in 
savings banks may lawfully be invested in the following securities: 

1. ''Stocks or bonds of interest bearing notes or the obligations 
of the United States, or those for which the faith of the United States 
is pledged to provide for the payment of the interest and the prin
cipal;" 

2. Stocks or bonds of this Commonwealth bearing interest; 
3. Stocks or bonds of any State in the Union which has not with

in ten years previous to the date of the purchase of such securities 
by any particular savings bank defaulted in the payment of any part 
of either principal or interest of any debt authorized by the Legis
J ature of such State to be contracted; 

4. The stocks or bonds. of any city, county, town or village of any 
State of the United States, lawfully issued, or interest bearing obli
gations issued by the city or county in which the bank is situated; or 

5. In bonds and loans on unencumbered improved real estate 
situate in Pennsylvania. 

To this list of legal investments the Act of April 8, 1917, P. L. 47, 
as amended by the Act of June 28, 1923, P. L. 884, added farm loan 
bonds issued by Federal Land Banks or Joint Stock Land Banks 
under the provisions of the Act of Congress approved July 17, 1916, 
its amendments a.nd supplements. However, we are of the opinion 
that notwithstanding the provisions of the Act of 1917, as amended, 
the Public School Employes' Retirement Board cannot lawfully in
vest the funds administered by it in bonds issued either by Federal 
J.iand Banks or Joint Stock Land Banks. 

In the management of the several Funds committed to their care 
the members of the Public School Employes' Retirement Board are 
specifically designated as ''trustees'' by Section 6 of the Act of July 

8-4593-A. G.-4 
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18, 1917, P. L. 1043; and under the opinion of Deputy Attorney Gen
eral Brown addressed to Honorable Peter G. Cameron, Secretary of 
Banking, under date of August 29, 1923, 4 D. and C. 55, trustees 
cannot lawfully invest trust funds in farm loan bonds issued by 
Federal Land Banks notwithstanding the provisions of the Act of 
April 5, 1917, P. L . 46. Deputy Attorney General Brown very prop
erly held that these bonds are bonds of private corporations and, there
fore, come within the prohibition of Article III, Section 22 of the 
Constitution of this Commonwealth which provides that, "No act 
of the General Assembly shall authorize the investment -0f trust 
funds by executors, administrators, guardians or other trustees in the 
bonds or stock of any private corporation. '' 

In an opinion addressed to Honorable John W . Morrison, First 
Deputy Secretary of Banking, on September 5, 19'23, ( 4 D. and C. 
54) Deputy Attorney General Brown ruled that the constitutional 
prohibition does not apply to savings banks. notwithstanding the fact 
that the directors of savings banks are spoken of in the statutes as 
''trustees,'' his reason being that the relationship between a savings 
bank and a depositor therein is that of debtor and creditor and not 
that of trustee and cestui que tr1ist. 

We are of the opinion that the relationship between the public 
school employes who pay their money into the Public School Em
ployes' Retirement Fund and the Public School Employes' Retire
ment Board is that of cestui qne trust and trustees, and not merely 
that of creditor and debtor. 

Accordingly, while the Legislature could and did in the Public 
School Employes' Retirement Act authorize these particular trustees 
to make certain investments of the funds administered by them, which 
would not be lawful investments if made by trustees generally, never
theless the Legislature could not under the Constitution permit these 
trustees to invest the funds managed by them contrary to the pro
visions of Article III, Section 22 of the Constitution. 

Fiduciaries. 

Legal Investments for fiduciaries are defined in Section 41 (a) 1 
of the Act of June 7, 1917, P. L. 447, as amended by the Act of 
March 19, 1923, P. L. 23, and the Act of June 29, 1925, P. L. 955. 
They are: 

l. The stock or public debt of the United States. 
' 2. The public debt -0f this Commonwealth · 

. 3. Bonds or certi~cates of debt lawfully issued by any county, 
city, borough, township, school district or poor district of this CDm
monwealth. 

4. Ground rents in Pennsylvania or bonds -0f one or more indi-
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viduals secured by mortgage on real estate in this Commonwealth 
which may be either a single bond secured by a mortgage or one or 
more bonds of an issue of bonds secured. by mortgage or deed of 
trust to a trustee for the benefit ·of all bond holders. 

It is important to note that bonds secured by mortgages on real 
estate must be bonds of an individual or individuals and cannot be 
corporate bonds. See opinion of Deputy Attorney General Anderson 
to Honorable Peter G. Cameron, Secretary of Banking, May 10, 1926, 
8 D. and C. 202. 

To summarize we shall list, by funds, the investments which the 
several departments, boards and commissions may lawfully make: 

Public School Employes ' Retirement Fund: 

1. Obligations of the United States; 
2. Obligations of this Commonwealth; 
3. Obligations of any other State of the Union which 

has not within ten years defaulted in the payment of 
principal or interest on any obligation; 

4. Obligations of any city, county, town or village 
in the United States; and 

5. Individual, but not <.'iOrporate, bonds and loans 
on unencumbered improved Pennsylvania real estate. 

State Workmen's Insurance Ihind: 

1. Obligations of the United States; 
2. Obligations of this Commonwealth; 
3. Obligations of any other State of the Union which 

has not within ten years defaulted in the payment of 
principal or interest on any obligation; 

4. Obligations of any city, county, town or village 
in the United States; and 

5. Bonds and loans on unencumbered improved 
Pennsylvania real estate; and 

6, Farm loan bonds issued by a Federal Land Bank 
or a Joint Stock Land Bank. 

State School Fund: 
1. Bonds of any school district in Pennsylvania; and 
2. Bonds of any city, county, town or village in the 

United States. 

State Sinking Fund-(Including S<tate Bond Road 
Sinking Fund): Agric·u,ltural College Land Script 

Fund. 
1. Bonds of the United States; and 
2. Bonds of Pennsylvania. 

State Insurance Fund: 
1. Securities of the United States; 
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2. Securities of any State in the Union; 
3. Securities of any county, city, borough or school 

district of any State in the Union, but preferably of 
Pennsylvania. 

State Employes ' R etirement Fit-nd: 
Any Fund to be invested by any Depart1:ient, B?ard 
or Commission without specific statutory instructions: 
1. The stock or public debt of the United States; 
2. The public debt of P ennsylvania; . 
3. Bonds or certificates of debt of any county, city, 

borough, township, school district or poor district of 
Pennsylvania; 

4. Ground rents on Pennsylvania real estate; or 
5. Mortgages or bonds secured by mortgages on Penn

sylvania real estate, the bonds to be individual and not 
corporate bonds. 

II. 

In bidding for bond issues in which they may lawfully make in
vestments departments, boards and commissions may submit bids 
for an entire issue or for only a part thereof. There is nothing in 
any of the statutes regulating investments by these State agencies 
which restricts their discretion in determining how large or how small 
a part of any particular issue to purchase. 

III. 

Departments, boards and comm1ss10ns may invest the funds admin
istered by them in guaranteed first mortgages on real estate in any 
case in which they may lawfully invest funds in first mortgages on 
real estate not guaranteed. 

The fact that a mortgage is guaranteed does not relieve a depart
ment, board or commission of any responsibility for the exercise of 
that care which the law requires in making investments in mortgages. 
The mortgage itself must be a lawful investment; and if an invest
ment is made either by a trustee or by an agency which is given the 
same power to make investments as may be exercis.ed by a trustee, the 
bond secured by mortgage must be the bond of an individual or indi
viduals. A guaranty executed by a corporation does not invalidate 
the investment if the mortgage itself would be a legal investment 
without the guaranty; but, as already pointed out, the fact that a 
guaranteed mortgage is purchased does not relieve the purchasing 
agency from any responsibility for the soundness of the mortgage 
itself. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 
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State department, boards and commission11--Audits-Appropriations, Incidental 
expenses. Acts of 1923, P. L. 498, as amended by Act of 1927, No. 164. 

The several departments, boards and commissions, may employ persons to 
audit their condition. Expense may be paid out of any appropriation which 
includes among the objects for which it can be expended, "the payment of in
cidental expenses." 

Department of Justice, 

Harrisburg, Pa., August 19, 1927. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Pa. 

Sir: We have your request to be advised whether the several ad
ministrative departments, boards and commissions of the State govern
ment may lawfully employ auditors to make audits of the affairs of 
such departments, boards and commissions and pay the expense of such 
audits out of their current appropriations. 

With respect to the latter part of your question it is impossible for 
us to generalize. Whether any department, board or commission may 
pay the expense of an audit out of its current appropriation depends 
entirely upon the language of that appropriation. 

We can, however, advise you generally with respect to the right of 
departments, boards and commissions to employ persons to audit their 
affairs. 

Before doing so we shall briefly state the circumstances under which 
your inquiry arises. 

Under the Administrative Code of 1923 (Act of June 7, 1923, P. 
L. 498) as amended by the Act of April 13, 1927, (Act No. 164) the 
Governor is given the power to supervise generally the fiscal affairs 
of the executive branch of the State government, excepting only the 
Department of the Auditor General and the Treasury Department. 
He has the authority and it is his duty to call upon the several de
partments, boards and commissions for estimates in advance of ex
penditures and to approve or disapprove the budgetary proposals sub
mitted to him. 

Charged with the direct responsibility for the fiscal condition of the 
State it is quite natural that the Governor should desire for his infor
mation detailed data with regard to the affa,irs ·of the several depart
ments, boards and commissions, and particularly as of the beginning 
of the first biennium of his administration, with this in mind Governor 
Fisher requested ,;from practically all departments, boards and com
missions that they obtain and submit to him thorough audits of their 
condition as of May 31, 1927. In response to the Governor's request 
a number of departments, boards and commissions have employed cer
tified public accountants to make the audits requested by the Governor. 

The question y-0u raise is whether in order,i.ng such audits these de
partments, boards and commissions acted within ·or beyond their 
authority. 
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If there be any legal obstacle which prevents the several executive 
agencies of the Commonwealth from ordering audits of their affairs 
it jg that the Constitution created the office of Auditor General and 
that under our statutory law the Auditor General is the only executive 
officer who has the right to order or make an audit. 

While the Auditor General is a constitutional officer the Supreme 
Court has held in Commonwealth vs. Powell, 249 Pa. 144 that his 
duties are purely statutory. Unless, therefore, there is anything in 
the statutes which gives to the Auditor General the exclusive right 
to obtain information with regard to the :financial details of the State 
government, the mere fact that the Auditor General is a constitutional 
officer does not prevent department heads and boards and commissions 
from independently auditing their own condition or causing it to be 
nfil~. I 

The authority of the Auditor General in the premises is conferred 
by the Act of March 30, 1811, 5 Smith's Laws 228. Section 1 of that 
Act undoubtedly authorizes the Auditor General to "examine and 
adjust" all accounts between the Commonwealth and any persons hav
ing public money in their possession. It is undoubtedly the function 
of the Auditor General to ascertain whether the various administra
tive departments, boards and commissions have paid into the State 
Treasury all moneys coming into their hands which should be paid 
into the Treasury, and whether there have been any irregularities in 
the handling or use of public funds by such departments, boards and 
commissions. However, there are many details in connection with the 
administration of the State's business through its various agencies 
in which those agencies may be interested, but in which the Auditor 
General would have no interest. Departments, boards and commis
sions cannot dictate to the Auditor General with what detail his exam
ination shall be made, nor can they demand or properly request that 
in making an examination of their affairs special attention be paid 
to particular features of their work. 

In view of the growth of the State government and the extent to 
which its activities have expanded we cannot conceive anything more 
important than that, periodically, the several departments, boards 
and commissions should have for their own information and that of 
the Governor expert examinations into the conduct of their affairs· 
and we can find nothing in any statute which renders such an examina~ 
tion unlawful or inconsistent with the functions of the Auditor 
General. 

Accordingly we advise you that it is entirely proper for the several 
departments, boards and commissions, if and when necessary for the 
intelligent management o~ their own affairs and to enable them to 
give to the Governor such information as he may desire, to employ 
persons thoroughly to audit their condition. 
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We advise you further that in our judgment such an audit is an 
incidental expense of administration and that it is proper to pay the 
expense thereof out of any appropriation which includes among the 
objects for which it can be expended, ''the payment of inc.idental 
expenses.'' 

In addition, we call your attention to the fact that many of the ap
propriations to departments, boards and commissions expressly au
thorize the payment of the compensation of ''auditors.'' In all such 
cases there can be no doubt about the propriety of employing persons to 
make audits of the kind we have been discuss.ing. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Offi,cers-Employe.s-Rernoval from. one city to ancther-Payment of ex
penses. 

'l'he Governor may approve payment by the State of the expenses of moving 
a S'tate employe's household goods from one place in Pennsylvania to another , 
provided the employe has been in the senice of the department, board or com
mission for more than one yea r and has been required by the head of the De
partment, board or commission of which h e or she is an employe, to move his 
or her residence from one place to another. Act of April 13, 1927, No. 164. 

Department of Justice, 

Harrisburg, Pa., September 28, 1927. 

Honorable John S. Fisher, Governor of Pennsylvania, Harrisburg, Pa. 
Sir: We have your letter asking to be advised whether the law 

authorizes you ''to approve requisitions for the payment of expenses 
incurred by State employes in moving from one city to another where 
the moving has been necessitated by the work of the Department. '' 

Section 216 of the Admini.strative Code of 1923, as amended by the 
Act of April 13, 1927 (Act No. 164) contains the following provision: 

' 'Whenever an employe of any department, board or 
commission, who shall have been in the employment of 
the same department, board or commission for more than 
one year, shall be required, by the head of the depart
ment or by ·the board or commission by which he or she 
is employed, to change his or he-r residence from one 
place in Pennsylvania to another such place, such em
ploye may, with the approval of the Governor in writ
ing, receive the expenses of moving his or her household 
goods to his or her new residence. '' 
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This provision is self-explanatory. It permits you to approve the 
payment by the State of the expenses of moving a State employe's 
household goods from one place in Pennsylvania to another such place 
if and only if : 

(1) The employe has been in the service of the same department, 
board or commission for more than one year ; and 

(2) The employe has been required by the head of the depart
ment or by the board or commission of which he or she is an employe, 
to move his or her residence from one place to another. 

Accordingly, whenever you are requested to approve a requisition 
for moving expenses under the authority thus conferred upon you, the 
proper department head or board or commission should certify to you 
the jurisdictional facts just mentioned. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Officers and employes-Prerni11rn on Bonds. Property and Supplies. 

Premium on bonds to be paid from appropriation to the Department of 
Property and Supplies "for the payment of the cost of procuring bonds re
quired to be given to the Commonwealth by department heads and other State 
officers and e~ployes." Act of May 11, 1927, Appropriation Acts, page 213. 

Department of Justice, 

Harrisburg, Pa., March 6, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, 
Pennsylvania. 
Sir: We have your request to be advised whether the premiums 

of surety companies for executing :fidelity bonds for officers and em
ployes of certain departments, boards and commissions can be paid 
out of the funds appropriated to those departments, boards and com
missions, or whether all fidelity bonds for State officers and employes 
must be paid for out of the appropriation made by the Legislature 
to the Department of Property and Supplies for ''the payment of 
the cost of procuring bonds required to be given to the Common
wealth by Department heads and other officers and employes" (Act 
of May 11, 1927, Appropriation Acts, page 194 at page 213). 

You mention specifically as the subject of your inquiry fidelity 
bonds covering employes of the Department of Highways, the Board 
of Game Commissioners, the Board of Fish Commissioners the State 

' Employes' Retirement Board, the Public School Employes' Retire-
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ment Board, the Department of Banking, the Pennsylvania Securities 
Commission, the State Workmen's Insurance Board, and the De
partment of Property and Supplies, as far as concerns its work in 
constructing the Soldiers and Sailors Memorial Bridge and in admin
istering the State Insurance Fund. 

Section 219 of the Administrative Code (Act of June 7, 1923, P. L. 
498, as amended by the Act of April 13, 1927, P. L. 207), provides 
that fidelity bonds must be given by the following: All department 
heads, the Secretary of the Board of Game Commissioners, the Com
missioner of Fisheries, the members of the Public Service Commission, 
and the members .of the Pennsylvania State Board of Censors. 

It provides that bonds may be required, with the approval of the 
Governor, of the following: 

First-Such deputies, directors, bureau or division chiefs and other 
officers or employes of departments as the heads of the respective 
departments shall deem necessary; 

Second-Such members of departmental administrative boards and 
commissions as the heads of the departments with which they are 
connected shall deem necessary ; 

Third-Such officers and employes of independent administrative 
boards and commissions as the respective boards and commissions 
shall deem necessary. 

·The amounts of all bonds given under this section must be fixed 
by the Governor, whose discretion is limited only to the extent that 
the bonds of department heads and of the other officers and board 
members spec.ifically ment~oned in the section may not be less than 
$20,000. The security on all bonds given under this section must be 
approved by the Attorney General and all of the bonds must be 
filed with the State Treasurer. · 

It is to be noted that this section of the Code makes no provision 
for the bonding of employes of departmental administrative boards 
and commissions. Only the members of such boards and commissions 
are embraced within the provisions of Section 219; but in many 
cases the employes assigned to departmental administrative boards 
and commissions are employes of the departments with which such 
boards or commissions are connected. All such employes come with
in the provisions of Section 219. However, in the cases of the boards 
of trustees listed in Section 435 of the Code, whose employes are ap
pointed under Sections 1311 and 2019 of the Code, the employes thus 
appointed are not employes of the Departments of Public Instruc
tion or of welfare, as the case may be, and the bonding of such em
ployes is not covered by Section 219. 

In our opinion the appropriation to which you have referred was 
intended to be the exclusive fund available for the payment of pre-
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miums on bonds furnish€d under the provisions of Section 219 of the 
Administrative Cod€. 

Practically every department, board and commission of the State 
Government has appropriations either out of the General Fund or out 
of special funds which are so phrased as to enable th€m to b€ used 
for the payment of premiums on fidelity bonds covering the officers 
and employes of such departments, boards and commissions. It would 
be impossible to differ€ntiat€ between any departments, boards and 
commissions and to say that premiums on bonds require~ by Section 
219 of the Code covering· the officers and employes of some of them 
should be paid out of the appropriation to the D€partm€nt of Prop
erty and Supplies while the p:r_emiums on bonds required by the same 
section covering officers and employes of other departm€nts, boards 
and commissions should not he paid for out of that appropriation but 
out of funds directly appropriated to the departments, boards and 
commissions involved. 

Accordingly, you are advised that it is not possible to pay pre
miums on bonds covering officers and €mployes of the departments, 
boards and commissions mentioned in your inquiry out of any funds 
other than th€ appropriation to the Department of Property and Sup
plies "for the payment of the cost of procuring bonds required to 
be given to the Commonwealth by d€partment heads and other State 
officers and employes. '' 

Very truly: yours, 

DEPARTMENT OF JUSTICE, 
WM . . A. SCHNADER, 

Special Depidy Attorney General. 

Departrnent of Propert!I anll Ffopplie8--Bnrea11 of Constrnction-Functions of 
B1weau of Construction. 

Department of Justice, 

Harrisburg, Pa., May 17, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, 
Pennsylvania. 

Sir: We have your request to be advised what functions the newly 
created Bureau of Construction in the Department of Property and 
Supplies should perform. We understand that the Department of 
Property and Supplies in creating this Bureau, intended to concen
trate in ,it the duties of that Department relating to the repair, altera
tion, improvement, and construction of State buildings. 

In ihe first place this Bureau should have full control and super
vision over all construction work done on the Capitol grounds. This 
power should be exercised to the exclusion of all other State agencies 
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as that was the evident purpose of the Legislature as expressed in 
Sect,ion 2102 (a) of The Administrative Code. 

Over all repairs, alterations and improvements to buildings not on 
the Capitol grounds the same section of the Code gives to the Depart
ment of Property and Supplies general supervision. This does not 
mean that the Department of Property and Supplies is to be in direct 
charge of such work but that it is to be kept ,informed of what is being 
done along these lines, so that it may make suggestions and endeavor 
to work out a uniform policy relating to the maintenance and con
struction of all State buildings wherever they may be situated. 

This function of the Department of Property and Supplies can be 
exercised only if the departments, boards, and comm,issions, having 
jurisdiction over the buildings cooperate with the Department of 
Property and Supplies by consulting it and submitting to it for sug
gestion and recommendation proposed plans and specifications for 
work of th,is kind. 

It must be noted, however, that the general supervisory power given 
to the Department of Property and Supplies is not universally appli
cable. It applies only "except as in this act otherwise provided." 
Specific exceptions contained in the act are as follows :. 

1. Welfare institutions; and 
2. State armor~es. 

With respect to welfare institutions, Section 2014 of the Code gives 
to the Department of Welfare power to approve or disapprove all 
plans for the erection or substantial alteration of any State institution 
and Section 2015 provides that the Department of Welfare may make 
rules and regulations for the making of contracts for repairs, altera
t.ions, improvements, equipment and construction of all buildings be
longing to State institutions and that no contract for repairs, altera
tions and construction of such buildings shall be valid without the 
approval of the Department of Welfare as evidenced by the signature 
of the Secretary of Welfare. These provisions in our opinion, give 
to the Department of Welfare, general supervision over repairs,- altera
tions, and improvements to buildings of welfare institutions and 
render it unnecessary for the Department of Property and Supplies 
to exercise· general superv.ision over this class of buildings. 

With respect to armories, Section 1409 of the Code specifically con
fers upon the Armory Board, power--10 erect, maintain, manage·, and 
regulate armories; and this provision in our opinion renders it un
necessary for the Department of Property and Supplies to exercise 
general supervi~ion over buildings of this class. 

The Department of Property and Supplies is also directed by Sec
tion 2102 (e) of The Administrative Code to employ, and with the 
approval of the Governor, fix the compensation of such superintendent 
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or superintendents of construction as may be necessary properly to 
supervise the expenditure of all funds appropriated by the Legislature 
for build,ing, repairing, altering, adding to or improving State build
ings." These superintendents are directed to. see that the plan and 
specifications of the architect shall be faithfully carried out by the 
contractors for the -work, and it is provided that they shall define, 
determine, and decide all questions of the proper interpretation of 
the plans and specifications which may arise during the progress of 
the work, this power to be subject to appeal to and final decision by 
the Secretary of Property and Supplies. 

In our opinion, this section contemplated the appointment of such 
number of superintendents of construction as could by personal in
spection and supervision see to it that the plans and specifications 
for erecting, repairing, altering, add,ing to or improving State build
ings are faithfully carried out. This provision is universally appli
cable. There are no exceptions. It is, therefore, the duty of the 
Department of Property and Supplies, through superintendents of 
construction to see that all State buildings are erected, repaired, 
altered, or improved according to the approved plans and specifica
tions. This includes welfare institutions and State armories. 

Superintendents of construction have no duties whatever to per
form with regard to requisitions for payments to contractors. The 
department, board, or comm,ission which is erecting, repairing, alter
ing, adding to or improving a State building should decline to issue 
or approve any requisition for payment of a contractor doing work 
of this character until the superintendent of construction on the job 
has certified to the department, board or commiss,ion that the work 
covered by the requisition has been done according to the plans and 
specifications; and the issuance of such certificates is the extent to 
which superintendents of construction have a right to go with respect 
to the payment of contractors. 

If any question arises about any r equ,isition, while that requisition 
is being examined by the fiscal officers of the Commonwealth, the fiscal 
officers should conduct their own investig·ation, or if they have any 
inquiries which they desire to make, such inquiries should be addressed 
to the department, board, or comm,ission from which the requisition 
came. That department, board, or commission, can, if it deems it 
advisable, consult the superintendent of construction respecting the 
inquiries of the fiscal officers, but the Department of Property and 
Supplies should not assume to audit requisitions for construction work 
or to ass.ist in any way in such auditing. 

Where an institution within the Department of Welfare undertakes 
to make repairs or alterations to buildings through its own employees 
and without contracting for the making of such repairs or alterations, 
the Department of Property and Supplies has no responsibiLity nor 
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does it have any power to exercise supervision over the work. The 
making of such repairs, or alterations is under the exclusive super
vision of the board of trustees of the institution, which, however, must 
have the approval 'of the Department of Welfare for the expenditure 
of the moneys necessary to make the repairs or alterations. 

The Department of Property and Supplies under Section 2103 
of The Administrative Code has the power to establish standard speci
fications for all articles, materials, and supplies used by State insti
tutions with whatever department connected; and these institutions 
must conform to such standard specifications or explain to the Depart
ment of Property and Supplies why other specifications were adopted. 
See Section 507 (b) of The Administrative Code. Any purchase of 
materials made contrary to the last mentioned section is illegal and 
would subject the purchasing officials to personal liability for the 
mater,ials purchased. 

Beyond the adoption of standard specifications, the Department of 
Property and Supplies does not have any function to perform in con
nection with the purchase of materials for a State · institution unless 
the institution has requested the Department to act as its purchasing 
agent under Section 2103 (f) of the Code. 

The adopt.ion of specifications for the purchase of materials and 
supplies is not of course, a function of the Bureau of Construction 
of the Department of Property and Supplies, as the Department has 
already assigned this work to another bureau. 

The Department of Property and Supplies has nothing whatever to 
do with the fixing or payment of architects' fees except in cases in 
which the architect has been employed by that Department ,in con
nection with work done on the Capitol grounds, or if elsewhere, by 
the use of money appropriated to it. 

From what we have said the following propositions b€come apparent: 
1. With the exception of boards of trustees of State institutions 

with,in the Department of Welfare and with the exception of the 
State Armory Board, all department, boards or commissions, which 
are about to make substantial alterations to existing buildings or to 
erect new buildings, should submit their proposed plans and specifica
tions to the Department of Property and Supplies for its cr,iticism 
and suggestion; 

2. Proposed plans and specifications for welfare institutions or 
for State armories need not be submitted to the Department of Prop
erty and Supplies until they have been adopted and approved and 
untjl work under them is about to commence. They should, however, 
be filed with the Department of Property and Supplies before the 
commencement of the work so that that d€partment may arrange 
through a superintendent of construction to supervise the work and see 
that the plans and specifications are carried out; 
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3. The Department of Property and Supplies cannot lawfully sub
stitute for ''capable superintendents of construction,'' inspectors who 
simply make reports to Harrisburg without themselves having the 
qualifications necessary to enable them to act as superintendents of 
construction; 

4. Departments, boards, and commissions, engaged in the construc
tion, or substantial alteration of buildings should decline to approve 
any requisitions for the payment of contractors until the superin
tendent of construction on the job has certified that the work covered 
by the requisition has been done in accordance with the plans and 
spec.ifications. A superintendent of construction has no authority to 
go any further than this in his certificate and cannot be held respon
sible for the accuracy of any or all of its details. 

5. The Department of Property and Supplies has no power or 
duty to pass upon requisitions for the purchase of materials or equip
ment for any department, board, or commission, unless the Depart
ment under its purchasing function has acted as purchas;ing agent. 
In this case, it must of course, approve the r~equisition before it can 
be paid ; and 

6. The Department of Property and Supplies has nothing what
ever to do with the employment or payment of architects except for 
work done on the Capitol grounds, or for work done directly by the 
Department of Property and Supplies elsewhere than on the Capitol 
grounds. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 
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Department of Justice, 

Harrisburg, Pa., June 25, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn
sylvania. 

Sir: '\Ve have received a number of separate requests from you 
for advice regarding the powers and duties of boards of truste.es of 
State institutions within the Department of Welfare. 

Your inquiries have been suggested by matters called to the atten
tion of the several boards by auditors employed by them, at the Gov
ernor's request, to make comprehensive investigations into their af
fairs. You have placed before us the audits, in which appear the 
facts giving rise to your questions. In view of the great number of 
inquiries submitted to us, we shall refrain in most cases from stating 
the facts out of which they arise, but shall state and answer them ab
stractly. 

We have reached the conclusion that it will be more helpful to you 
and to the boards of trustees if we combine in one extensive opinion 
answers to questions which you embodied in a number of separate 
requests for opinions; and we shall therefore do so, using appropriate 
headings to indicate the general subjects to which your questions 
relate. 
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I. 

STATUS OF BOARDS OF TRUSTEES OF WELFARE INSTI
TUTIONS. THEIR RELATIONSHIP TO THE DEPART

MENT OF WELFARE 

1. You inquire whether the several boards of trustees 
within the Department of Welfare are corporate bodies, 
and if so, what corporate powers they possess. 

Prior to the passage of The Administrative Code in 1923, (Act of 
June 7, 1923, P. L. 498) the boards of trustees or managers of most 
of these institutions, were corporate bodies; but Section 2 of that 
act abolished the existing boards, and Section 202 created new boards 
of trustees to function in lieu of the abolished boards. The Coqe 
did not constitute .the new boards corporate bodies. 

Since 1923, several boards of trustees have been created for new 
·~tate institutions within the Department of Welfare, but by the Act 
of April 13, 1927, P . L. 207, amending The Administrative Code of 
1923, all of these boards were constituted departmental administrative 
boards within the Department of Welfare and their legal status was 
made identical with that of the boards of trustees created by The 
Administrative Code in 1923. There is, therefore, no difference be
tween any of the boards of trustees of State institutions within the 
Department of Welfare, as far as concerns their legal status, and the 
question whether they have any corporate powers. The members of 
all of them are officers of the executive branch of the State Govern
ment, charged with the duty of performing a part of the executive 
or administrative work of the Commonwealth. 

Accordingly, all of the boards of trustees of State institutions 
within the Department of Welfare are now non-corporate bodies with
out any corporate powers. 

This brings us to the question : 

2. What is the relationship between the boards of 
trustees of State welfare institutions and the Depart
ment of Welfare~ 

Speaking generally, the relationship between the Department and 
these boards is such that the closest cooperation is necessary to enable 
the Department, on the one hand, and the boards, on the other, to 
perform properly the duties which the Legislature has imposed upon 
them, respectively. 

The responsibility for initiating action necessary for the manage
ment of these institutions rests with the boards; but the Legislature 
has decreed that in a great many matters, the boards shall procure 
the approval of the Department before their action shall take effect. 
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Thus: 

(a) While the boards may take action involving the expenditure 
of money, they must in all cases obtain the approval of the Depart
ment to validate their expenditures. This follows from the provision 
of Section 305 of The Administrative Code that ''in all matters in
volving the expenditure of money, all * * * departmental adminis
trative boards * * * shall be subject and responsible to the depart
ments with which they are respectively connected.'' 

It will be noted that the supervisory power of the Department over 
expenditures is unlimited, and applies regardless of the course of the 
money which the boards contemplate spending. 

( b) The boards are charged ·with the responsibility of preparing 
plans for the erection or substantial alteration of buildings; but be
fore the plans can be carried into effect, they must be ap1n·oycc1 liy 
the Department. Section 2014 (a) of the Code. 

( c) The boards have the authority to appoint such officers and 
employes as may be necessary for the conduct of their institutions 
(Section 2019 of the Code); but in so doing they must conform to the 
rules and regulations of the Department on the subject (Section 
2015-d). 

( d) The boa·rds may fix salaries, but in so doing they must con
form to the standards established by the Executive Board (Section 
2019 ( c) of the Code) ; and as the payment of salaries necessarily 
involves the expenditure of money, the Department must approve 
them before they can take effect. 

(e) The boards may make by-laws, rules, and regulations, but, 
to make them effective, the Department's approval must have been 
obtained (Sec ti on 2019-d). 

(f) The boards may award contracts for repairs, alterations, 
equipment and construction of buildings, but all such contracts must 
conform to the rules of and be approved by the Department before 
they are binding. (Section 2015-d and e). 

(g) The boards may purchase supplies, but must observe the 
rules of the Department on the subject (Section 2015-d). Incidentally, 
as we shall point out later, the boards, in making such purchases, must 
also conform to the standard specifications established by the Depart
ment of Property and Supplies, unless they follow strictly the pro
cedure outli_ned in Section 507 ( d) of The Administrative Code. 

These illustrations will serve to demonstrate the necessity for the 
fullest cooperation between the boards and the Department of W el
fare. 'fhat the Legislature intended such cooperation to exist is evi
dent from the fact that the Secretary of Welfare was constituted ex 
officio, a member of each of these boards. (Section 435 of The Code) . 

To summarize, it is apparent that in any matter of importance, the 
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board of trustees of a State welfare institution should confer with the 
Department of Welfare before taking definite action, so that there 
may be a complete accord between the board as the initiating agency 
and the Department as the approving agency. 

The Department of Welfare has other powers and duties in con
nection with the operation of the institutions whose boards are within 
it, as follows: 

To supervise them (Section 2003 of The Administrative Code). 

To make and enforce rules and reg·ulations for their visitation, ex
amination and inspection. (Section 2004-a) . 

To visit and . inspect them at least once in each year (Section 
2004-b). 

To inquire and examine into their methods with relation to their 
inmates or patients, the official conduct of the trustees and other offi
cers charged with their management, and every matter ,and thing 
relating to their usefulness, administration and management or the 
welfare of their patients or inmates (Section 2004-b). 

Whenever it finds any condition to exist which, in its opinion, is 
unlawful, imhygienic or detrimental to the proper maintenance and 
discipline of an institution, or to the proper maintenance, custody 
and welfare of the inmates or patients, to direct the offic~rs in control 
of the institution to correct the objectionable condition ''in the man
ner and within the time specified by the Department" (Section 2004-
c). 

To make recommendations to the boards of trustees with regard 
to standards and methods which will be helpful in the government 
and administration of the institutions and which will tend towards 
the betterment of the inmates th-erein (Section 2007). 

To determine the capacity of the institutions (Section 2016-a). 
To determine and designate the types of persons to be received 

by the institutions, the proportion of each type to oo received therein 
and the districts from which persons shall be received (Section 2016· 
b). 

To establish rules and regulations, not inconsistent with law, for 
determining the' number of free days of care and treatment rendered 
to indigent persons (Section 2017-c). 

In addition, the Department has further powers and responsibilities 
with reference to the inmat-es of particular classes of institutions. See 
Sections 2008-2013, inclusive, of The Administrative Code. 

Therefore, as we have .Previously stated, the proper exercise of a,11 
of these powers and responsibilities of the Department, necessitates 
complete co-operation by the boards of trustees. Unless they give it, 
they are not discharging their public duty in the way in which the 
Legislature clearly intended that it should be discharged. 
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II 

INSTITUTIONAL FUNDS 

A. In General 

You ask to be advised: 

1. Whether all funds coming into the possession of 
the boards of trustees of these institutions a.s the result 
of their management of the institutions, are State funds, 
and 

2. Whether it is lawful for the boards of trustees of 
State-owned mental hospitals and penal and correctional 
institutions to aggregate moneys received from the coun
ties to pay for the maintenance of patients or inmates, 
and call them ''County Funds''~ 

Certain boards of trustees of State institutions receive for safe
keeping, money belonging to the inmates, patients or wards of their 
respective institutions. Those moneys are not State funds. 

With this exception, all moneys coming into the possession of these 
boards of trustees as the result of their management of their. respective 
institutions are State funds. This includes money received from pay 
patients, money received from counties or other political sub-divisions 
for maintenance or keeping of inmates or prisoners, and money re
ceived from any other source whatsoever for services rendered by these 
institutions. The institutions themselves are State-owned, and the 
boards of trustees, as previously stated, are agencies of the Common
wealth. In the management of the institutions there is no partner
ship or other community of interest between the Commonwealth and 
any county, city or other political sub-division. Accordingly, all 
funds coming into the possession of the boards of trustees by virtue 
of their management of their several institutions, are in the possession 
and become the property of the Commonwealth. This includes moneys 
paid by counties or other political sub-divisions. 

While we are not prepared to say that it is unlawful to aggregate 
these moneys under the title ''County Funds'' or ''County Accounts,'' 
such clesignation, if intended to describe the ownership of the moneys, 
IS a misnomer. 

B. Bank Deposits 

With respect to the bank deposits of these institutions you ask a 
number of specific questions, as follows: 

"1. Under what style of title should the funds of 
these institutions be deposited?'' 

'' 2. Are depositories of the funds in the possession 
of these institutions required to pay interest thereon?'' 
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'' 3. Are depositories of such funds required to give 
surety bonds covering the deposits ?'' 

' "4. Do the surety bonds given by State depositories 
to th~ State Treasurer covering moneys deposited by him 
therem, also cover deposits made by State institutions 
in such State depositories?'' 

'' 5. Do active deposits of moneys advanced to these 
institutions by the State Treasurer out of their appro
priations earn interest at the rate of 2% or 3%, if de
posited in non-active State depositories 1 '' 

'' 6. Do active deposits of other moneys deposited 
by these institutions in non-active State depositories 
earn interest at the rate of 2% or 3%?" 

"7. Does the interest earned on balances other than 
those arising from advar,ced requisitions have to be 
paid into the State Treasury¥'' 

'' 8. If all receipts are deposited in the name of the 
Commonwealth, must advance requisitions be deposited 
in a separate account¥'' 
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All bank accounts carried by those institutions should be in the 
name, "Commonwealth of Pennsylvania, Board of Trustees of (name 
of institution)." 

Under the Act of .Tune ~' 1915, P. L. 726, the Auditor General 
may, under certain circumstances, draw his warrant upon the State 
Treasurer calling upon the State Treasurer to advance to any de
partment, board or commission of the State government, a part of 
the appropriation to such department, board or commission. 

Under the Act of 1915, such advances: 
(a) Must be deposited in State depositories selected by the Board 

of Finance and Revenue; 
(b) Bear interest at the rate of two per centum (2 % ) per annum, 

unless the account is inactive in which case the interest rate is three 
per centum (3%) per annum; this interest is payable into the State 
Treasury ; and 

(c) Should be kept in accounts separate and distinct from the 
account or accounts in which the other moneys of the .institution are 
deposited. 

In the case of all other deposits made by boards of trustees of state 
institutions: 

(a) While the law does not compel the boards to confine their 
deposits to banks designated as ''State depositories'' by the Board 
of Finance and Revenue, nevertheless money should not be deposited 
in any barik or banking institution which has not been so designated; 

(b) If this rule be adhered to, no special form of bond will be 
necessary to protect deposits, as all State depositories must have on 
file with the State Treasurer, bonds covering not only moneys de
posited by the State Treasurer, but also by all State departments, 
boards ~r commissions. It will, however, be necessary for the boards 
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of trustees to ascertain from the State Treasurer whether their banks 
have filed with him bonds sufficient in amount to cover any moneys 
which the State Treasurer may have deposited with such banks and 
in addition thereto the institutions' deposits. If the bond of any bank 
is insufficient to cover this total, the interested board of trustees should 
require it to file additional security with the State Treasurer; 

(c) If any board of trustees does deposit money in a bank which 
is not a State depository, it should unquestionably require such bank 
to furnish a bond with satisfactory corporate surety, to indemnify 
the Commonwealth against loss of the deposit. This bond should be 
substantially in the form which State depositories are required to 
file with the State Treasurer. Failure to require such bond might 
very well, in our opinion, render the members of the board jndividually 
liable if any moneys deposited should be lost; and 

( d) The depositories should be required to pay interest at the 
rate of three per centum (3%) per annum on daily balances in ac
counts which are inactive; and two per centum (2%) on accounts which 
are active. This interest need not be paid into the State Treasury, but 
may be added to the funds on deposit. 

We have advised you thus with rega:i;d to deposits of funds not 
received upon advance requisition, because in our opinion these boards 
of trustees should exercise no less care in selecting depositories and 
should require no less favorable interest payments on deposits, than 
the State Treasurer .is compelled by law to exercise and require in 
depositing the funds of the State Treasury of which he is custodian. 

C. Specfol Funds 

Your questions under this heading and the preliminary statement 
which introduces them, are as follows: 

''These institutions receive and set aside in special 
funds receipts from donations given to the institution for 
special purposes; moneys received from a commissary or 
retail store maintained in the .institution; and moneys 
received from industries carried on by patients or in
mates of the institutions. 

"These receipts are spent without being included on 
the general books of the institutions. 

"In some cases the money is spent for items which or
dinarily are considered part of the cost of maintaining 
the institution and therefore the true cost of mainte
nance of these institutions is not shown on the general 
books. 

"In other instances the moneys are spent for entertain
ment, amusement anti similar purposes not provided for 
in the appropriation for maintenance of the institution. 

''There is no check up or control of these special funds 
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by anyone outside of the institution (or in the institu
tion)." 

"1. What is the legal status of these special 
funds?'' 

'' 2. Is it lawful for these receipts to be deposited 
with other receipts of the institution and 'ear
marked' so that they can be expended for the special 
purpose for which they were given and be properly 
controlled and accounted for~'' 

'' 3. What supervision must the Department of 
Welfare exercise over these funds ? What are the 
responsibilities of this Department in regard to these 
funds?'' 

"4. What are the duties of the Department of the 
Auditor General in regard to these funds? Is it the 
duty of this department to audit the receipts and 
disbursements and see that they are all accounted 
for and proper?,., 

12R 

Prior to the passage of The Administrative Code, many of the boards 
of trustees of the State institutions now within the Department of 
Welfare were corporate bodies. As such, the Legislature had specifi
cally conferred upon them the power to accept gifts and donations 
of property, both real and personal, to be held by them for the benefit 
of their respective institutions. When, in 1923, these corporate bodies 
were abolished and the present boards of trustees were substituted 
for them, the Legislature did not endow the prese11,t boards with the 
right to accept gifts for the benefit of their institutions. However, 
in a number of cases the abolished boards of trustees had in their 
possession and turned over to their successors, property which had 
been lawfully accepted by them to be used for particular purposes 
specified by the donors. 

Having now come into the possession of the Commonwealth, all of 
this property is State property; but it can be used only for the pur
poses for which the donors originally gave it to the corporate bodies 
which had the right to receive it. 

Accordingly, all such property must now continue to be used for 
the purposes for which it was originally contributed. In cases where 
such property is in the shape of money, it should be segregated from 
the other funds of the institution by depositing it in special bank 
accounts, the character of which should be clearly defined on the 
minutes of the respective boards of trustees. As these funds are the 
property of the Commonwealth they are subject to audit by the 
Auditor General even though they be ·held for use for particular 
purposes, and even though they have been deposited .in special bank 
accounts. 

If an institution receives money as the result of the maintenance 
of a commissary or retail store conducted for the convenience of its 
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inmates, any profit earned by such commissary or store should be 
paid into the institution's maintenance fund. 

Moneys rece,ived from industries carried on by institutions, patients 
or inmates of institutions must be disposed of as provided in ·the acts 
authorizing the establishment of such industries. However, in cases 
in which no such prov.ision has been made, any moneys accruiI).g from 
industries in which inmates are employed should be used for mainte
nance purposes. 

To summarize, we answer your specific questions as follows : 

1. All of the special funds mentioned in your inquiry are property 
of the Commonwealth. They are moneys received by the several in
stitutions and as we have previously stated all moneys received by 
any of these institutions as the result of the services which they render 
or as an .incid~nt thereof are State property. 

2. There is no occasion to "ear-mark" any moneys received from 
the sources under discussion, except moneys donated to institutions 
for special purposes. These moneys should be deposited in separate 
accounts and appropriate minutes should be made by the boards, 
authorizing and ,identifying these special bank accounts. 

3. The Department of Welfare has the same r esponsibility for the 
expenditure of moneys received by institutions from outside sources 
as it has for the expenditure of moneys appropriated by the Legis
lature. Under Section 503 of The Administrative Code, all expendi
tures of money by these institutions are subject to the approval of 
the Department of Welfare. 

4. It is the duty of the Auditor General to examine and audit 
all accounts between the Commonwealth and its officers. It follows 
that the Auditor General should audit all accounts of every kind and 
description in which moneys belonging to the Commonwealth are 
kept. This .is just as true of a special account in which State property 
used for a special purpose is deposited as it is of a maintenance ac
count or an advance r equisition account carried by the institution. 

D. Patients ' or Inmates' Funds 

In a number of the institutions inmates are r equired when they 
enter to turn over to the officers of the institut,ion any money which 
they have in their possession. Money subsequently received from 
relatives or other persons must also be turned over to the institution. 
The officers hold these moneys in trust for the inmates to be used 
from time to time as directed by the inmates, subject, of course, to 
proper supervision by the officers of the institution. 

It seems to be customary for the institutions to carry a single deposit 
account in which all inmates' money is deposited. The proportionate 
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interest of the several inmates in this fund is determinable only from 
the books of the institution. 

You ask a number of questions with regard to such deposit accounts 
which we shall answer as we state them. 

'' 1. Have the officials of such institutions the r,ight to 
use such deposits for purposes of maintenance of the in
stitution or any other purpose except as directed by the 
inmate?" 

The answer to this question is that all moneys in these deposit ac
counts are the property of the individuals from whom they are re
ceived. It would, therefore, not be proper to use any part of the 
moneys in these accounts for maintenance purposes or for any other 
purposes except as directed by the individuals to whom the money 
belongs. 

'' 2. In whom does his share of these depos,its vest 
upon the death of an inmate without any known heirs" 

In the absence of a will or other testamentary direction, the money 
of an inmate, who does not have any known heirs, would escheat to 
the Commonwealth. The procedure to be followed in such cases is the 
same as the procedure applicable to any other case in which moneys 
are escheatable to the Commonwealth. 

It is, of course, entirely permissible for an inmate of an institution, 
if mentall~ competent to do so, by Pl\Oper writing to direct that upon 
his death any funds standing to his credit shall revert to the institu
tion to be used for general maintenance purposes or for any other 
proper purpose. 

"3. What disposition is to be made of interest earned 
upon the aggregate sum of all such deposits of a par
ticular institution which are deposited as a whole, where 
an individual's deposits are so small as to make it im
practicable to distribute the interest earned?'' 

"4. Is it permissible for the institution to enter into 
an agreement with each inmate to pay interest only on 
deposits of a fixed sum, and that all other interest earned 
shall be spent for the welfare of the patients as the board 
of trustees thinks best ? ' ' 

In the absence of an agreement by an inmate or a patient that the 
institution shall not be required to pay to him interest earned upon 
his proportion of the special deposit account in which inmates' funds 
are kept, the interest must be distributed among the inmates whose 
moneys were in the account during the interest period. These funds 
are not State property and the State .is not entitled to the interest 
earned by them. 

It is, however, entirely permissible and proper for the officers of an 
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institution to request inmates, except those mentally incompetent, to 
agree that they will be entitled to receive interest only on deposits 
of a fixed sum and that all other interest shall be payable into the 
general maintenance account of the institutions. It is proper that the 
officers of the institution make such request for the reason that there 
is substantial bookkeeping involved in the handling of these funds 
and accounts, and it is doubtful whether the interest earned by the 
special deposit account would in any event cover the cost to the 
institution of handling the money and keeping the accounts. 

'' 5. What disposition is to be made of interest which 
has accumulated on these deposits of the inmates over 
a period of years and has never been distributed ~ '' 

As there is no possible way of distributing this interest to the 
persons to whom it belongs, its disposition should be determined by 
legislative enactment. It cannot properly be turned in to the mainte
nance accounts of the several institutions; but in th.e future, interest 
should be currently disposed of so that such funds may not accumulate. 

'' 6. ·who is liable for reimbursement to the patients 
when such deposits are embezzled by an employe of an 
institution~" 

Neither the State nor the board of trustees of a State institution 
is responsible to a patient for moneys embezzled by an ~mploye of 
an institution unless there was gross negligence on the part of the 
trustees in employing the person guilty of the embezzlement. If 
ordinary care was exercised in the employment of the person who 
committed the crime and the trustees had no reason to be on notice 
of the employe 's dishonesty prior to the embezzlement, they could 
not be held liable for · the money embezzled. The only liability would 
rest upon the person guilty of the offense. 

"7. Unclaimed accounts of inmates of some of these 
institutions, interest received on bank balances of in
mates' cash on deposit, and interest from securities in 
which inmates' cash has been invested, have been credited 
to the Prisoner's Aid Fund and used for amusement 
etc.. of inmates. Is this disposition of such money~ 
legal 1 '' 

As already indicated, unclaimed accounts of inmates or patients 
of institutions are subject to escheat to the Commonwealth to the 
same extent and under the same procedure applicable in other cases. 
It is therefore unlawful for any such unclaimed moneys to be placed 
to the credit of the ''Prisoners' Aid Fund'' or any other fund under 
the control of the board of trustees. 



OPINIONS OF 'l'HFJ AT'l'ORNEY GENERAL i27 

Interest on bank balances and from securities in which inmates' 
cash is invested can ·be used for amusements or credited to the Prison
E:rs' Aid Fund only if .the inmates owning the cash or securities 
have agreed to this disposition of the interest. As the money is the 
property of the inmates and not of the State, it is entirely permissible 
for inmates, unless mentally incompetent, to agree that interest there
on may be th us used. 

"8. What supervision must the Department of Wel
fare exercise over these funds and what are its respon
sibilities in regard thereto 1'' 

The Department of Welfare does not have any direct responsibility 
for these funds but it is the duty of the Department to exerc.ise super
vision over the method of handling them, just as it supervises all 
other activities of the institutions. 

"9. Is it the duty of the Department of the Auditor 
General to make an audit of these funds to see that they 
are properly handled?" 

The Auditor General is not under any duty to audit accounts in 
which inmates' funds are deposited although it is entirely appropriate 
that the Auditor General be satisfied that any such account contains 
only money belonging to inmates and does not have mingled with 
inmates' funds any money belonging to the Commonwealth. 

E. Surplus Funds 

We understand that a number of .institutions within the Depart
ment of Welfare have in their possession so-called ''surplus funds.'' 

These surpluses have accumulated from a number of sources, which 
it would be impossible, at this date, to trace. 

You ask: 

'' 1. What disposition should be made of these sur
plus funds?" 

"2. To whom should the surplus funds of the in
stitution revert, the counties or the State?'' 

'' 3. In some cases expenditures have been made and 
charged to surplus, when these expenditures could not 
be charged to the State or counties. Who is responsible 
for such expenditures?" 

These surplus funds in the hands of the boards, of trustees are 
State funds. The boards are not required by law to pay them into 
the State Treasury nor are they permitted to spend them. It is their 
duty to hold them intact until the Legislature determines what dis
position shall be made of them. 
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We understand that, at present, the boards of trustees of a number 
of mental hospitals and of the several penal and correctional insti
tutions are using these funds to finance the maintenance expenses of 
their respective institutions pending collections from the counties. 

As the Legislature has provided no means of financing the. main
tenance of these institutions pending collections from the counties, 
we can see no objection to the use of these funds for this purpose. 
However, as county collections come in, the money borrowed from 
these surpluses should be restored in full. 

To finance expenses for which the State is chargeable, the Auditor 
General has authority to grant advances against State appropriations. 
Accordingly, it is unnecessary to use these surplus funds, even tem
porarily for the payment of State appropriation liabilities. 

In our opinion these moneys are subject to audit by the Auditor 
General to the same extent as other State moneys in the hands of 
State officers. 

While we can see no objection to the use of these funds for tem
porarily financing the maintenance of the institutions pending col
lections from the counties, there is, as we have previously stated, no 
authority for the permanent expenditure of any part of these funds 
for any purpose. Any such expenditure would be illegal; and it 
would be particularlJ7 unlawful to use any of this money for expendi
tures unauthorized by State appropriation acts and not chargeable to 
the counties for the maintenance of inmates. Any officer of any of 
these institutions charged with the custody of these funds would be 
personally liable for any illegal disbursement thereof. 

There are doubtless instances in which, in the past, boards of trus
tees have ordered parts of these surplus funds to be expended, in 
good faith, for the benefit of the respective institutions, believing that 
the disposition of these funds was wholly within the discretion of the 
boards; and treasurers have disbursed them as ordered. It is not the 
disposition of this department to seek to surcharge any officer for 
any such expenditure until the Legislature shall have had an oppor
tunity to consider the entire subject of these surpluses. In the fu
ture, however, treasurers of these boards should be held strictly ac
countable for any unlawful expenditure of these surplus moneys. 

F . Unclaimed Wages 
You inquire : 

''What is the proper dispos~tion of unclaimed wages, 
where they have been unclaimed for a considerable 
period of time ~ ' ' 

If an employe's wages have been set apart on or in a special bank 
account and have been and are being held for .him, the fund thus 
created would be subject to the escheat law; and . it would be neces-
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sary to follow the usual procedure for the escheat of moneys in order 
to have these funds lawfully paid into the St'ate Treasury. 

If, on the other hand, the amount of an employes' unpaid wages 
has merely been set up on the books, without any setting apart of 
cash, and the wages have been unclaimed for such a period as to 
render it unlikely that a demand will ever be made for their pay
ment, the institution may by a proper bookkeeping entry cancel the 
item. 

III 

LIMITATIONS ON AUTHORITY TO SPEND MONEY 

We have already pointed out that all expenditures of boards of 
trustees of State institutions within the Department of Welfare must 
be approved in advance by the Department of Welfare. Without 
this approval they are not lawful expenditures, regardless of the 
source from which the money was received. 

In addition to this requirement, there are other limitations of au_
thority which must be observed. We shall discuss them under appro-
priate subheadings. 't 

A. Purchase of Materials and Supplies 

Section 2015 ( d) of The Administrative Code provides that the 
Department of Welfare shall have the power and its duty shall be: 

''To make and enforce rules and regulations, not in
consistent with this act, for the making of contracts, 
the purchase of supplies, and the employment of per
sons by State institutions under the supervision of the 
department, * * *'' 

Section 2103 (a) of The Administrative Code gives to the De
partment of Property and Supplies the power: 

''To formulate and establish standard specifications 
for all articles, materials and supplies, used by the ad
ministrative departments, boards, and commissions, and 
by State institutions: * * * '' 

subject to a proviso that no specification shall be fixed as standard 
until it shall have been approved by a majority of the heads of the 
departments, boards, or commissions or of the State institutions using 
the article, material or supply described in the specification. 

Section 507 ( d) of The Administrative Code, while it permits boards 
of trustees of State institutions to make their own purchases inde
pendently of the Department of Property and Supplies, provides: 

'' * * * That after the Department of Property and 
Supplies shall have established a standard specification 
for any article required by any su_ch institution, it shall 

S-4593-A. G .-5 
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be unlawful for any such institution to purchase such 
article under any other specification unless such insti
tution shall forward to the Department of Property and 
Supplies, at the time the purchase was made, the modi
fied specification, the price paid thereunder, and the 
reason for the modification, and, whenever practicable, 
forward to the department for analysis a sample of the 
article purchased under the modified specification.'' 

These provisions of The Administrative Code are self-explanatory. 
Under them the Department of Property and Supplies is directed to 
adopt standard spec,ifications for articles needed by State institutions, 
and after such specifications have been adopted by the Department 
every State institution is obliged to make purchases in accordance 
with the standard specifications unless, in each case in which it de
parts from the standard specifications, it notifies the Department 
of Property and Supplies of such departure .as provided in Section 
507 ( d), above quoted. In addition, boards of trustees in making 
purchases must conform to the rules and regulations of the Depart
ment of Welfare on the subject. These rules· and regulations cannot, 
under any circum!tances, authorize a departure from the require
ments of Section 507 ( d) of the Code. 

If the board of trustees or the officers of a State institution make 
purchases of articles according to specifications other than those 
established by the Department of Property and Supplies and without 
notice to the Department of Property and Supplies as required by 
Section 507 (d) of the Administrative Code, the purchases are illegal 
and cannot be paid for out of State moneys whether such moneys 
be appropriated by the Legislature or collected by the institution 
from patients, from counties, or otherwise. For any purchases made 
contrary to the statutory provisions we have quoted, the person or 
persons who signed the purchase orders might very well be held in
dividually liable; but as the · Commonwealth would not he a party 
to any controversy between sellers named in illegal purchase orders 
and the officers or trustees executing or authorizing such purchases, 
we shall refrain from expressing any definite opinion on this point. 
We repeat that the funds administered by the boards of trustees could 
not be used to make payment in such cases; and if they should be 
thus used, the person or persons who disbursed the money, would be 
subject to surcharge therefor. 

B. The Erection, Alteration, Repair or Improvement of Buildings 

In a number of opinions heretofore rendered, this Department has 
pointed out: 

1. That before any new State building can lawfully be erected, 
the location and exterior design thereof must be approved by the 
State Art Commission; and that before any substantial alteration 
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can lawfully be made to a~ existing State building, the exterior de
sign of the alteration must be approved by the Art Commission. This 
is required by Section 2108 ( b) of The Administrative Code ; and 

2. That all plans for the erection or substantial alteration and all 
contracts for repairs, alterations, equipment and construction of any 
State institution within the Department of Welfare must be approved 
by that department. Section 2014 (a) and (e) of the Code. 

C. The Purchase or Leasing of Land or Buildings 

You have asked. several specific questions which we shall answer 
under this subheading, as follows: 

'' 1. Does a board of trustees or a superintendent 
have the right to acquire by purchase or lease, property 
for the institution, unless specific authority is given by 
the appropriation act?'' 

'' 2. If a board of trustees or a superintendent should 
enter into any contracts, or receive any leases or deeds, 
for· property acquired without specific authority, what 
is the legal status of these contracts, leases and deeds?'' 

'' 3. Does a board of trustees have the legal right to 
enter into leases for a period beyond the appropriation 
biennium?" 

'' 4. Does a board of trustees have the legal right to 
enter into leases or contracts for a period beyond the 
designated termination of the term of office of the re
spective members?'' 

1. Boards of trustees or their superintendents do not have the 
right to acquire real estate for their institutions, either by lease or 
purchase, unless the Legislature has specifically authorized such acqui
sition.. See Opinion of Deputy Attorney General Emerson Collins in 
Official Opinions of the Attorney General, 1921-1922, p. 540, which 
cites Opinion of Attorney General Hensel in 15 · C. C. Reports 83. 

2. If a board of trustees or a superintendent of a State institu
tion assumes, without legislative authority, to contract for, or lease, 
or purchase, real estate, the transaction if not wholly void, would at 
least be voidable and could be set aside at the instance of the Attor
ney General. Even a gift of real estate would be ineffective unless 
some officer of the Commonwealth had been authorized by law to 
accept a deed therefor. 

Every acquisition of real estate by the Commonwealth involves 
responsibility for the maintenance of the property acquired; and 
this responsibility cannot be fastened · upon the Commonwealth unless 
the Legislature has taken action authorizing the acquisition or accep
tance of the property. 

3. Assuming that a board of trustees has received an appropria
tion for the leasing of real estate. The authority to enter into leases 
only for a term coextensive with the appropriation period. 
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4. The terms of office of the members of a board of trustees have 
no bearing upon the board's right to make contracts or enter into 
leases. The board is a continuing body; and the board's powers are 
the same, whether the respective members of the board, or any of 
them, have just been appointed for full terms of four years, or 
whether the terms of the members, or of any of them, are about to 
expire. 

D. Appointing and Fixing the Compensation of Employes 
While the boards of trustees of State institutions within the De

partment of Welfare are authorized to appoint and fix the compen
sation of their superintendents or wardens and other employes, their 
authority is subject to the following limitations: 

L All such appointments must be made according to the rules and 
regulations of the Department of Welfare cov,ering "the employment 
of persons by State institutions," (Section 2015 ( d) of The Admin
istrative Code) ; 

2. The compensation of employes must conform to the classification 
adopted by the Executive Board (Section 2019-c of the Code); and 

3. Under The Administrative Code, boards of trustees do not have 
the right to contract with superintendents, wardens or other employes 
for their services for terms of years. All employes are appointed with
out term and to serve at the pleasure of their respective boards of 
trustees. 

IV 
THE DUTIES AND RESPONSIBILITIES OF BOARDS OF 

TRUSTEES IN MANAGING THEIR INSTITUTIONS 

You have asked a number of questions which we shall answer under 
the above heading, w,ith appropriate subheadings. 

A. Fidelity Bonds 
You ask: 

"1. Is there any basis fixed by law governing the 
amount of :fidelity bonds which these institutions should 
carry on their officers and employes ~" 

"2. Are the premiums for all fidelity bonds, which 
are either required by statute or which may be required 
for the protect.ion of the funds of the Commonwealth and 
the institutions, payable out of the appropriation for fi
delity bonds made to the Department of Property and 
Supplies?" 

'' 3. If not, is it lawful for the premiums on fidelity 
bonds to. be .Pai~ out of receipts of, or appropriations 
to, these mstitut10ns ~ '' 

' ' 4. With whom should fidelity bonds be deposited~'' 
1 and 2. In an opinion rendered to you on March 6 1928 we 

' ' answered your first two questions in part. We pointed out that 
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Section 219 of The Administrative Code (Act of June 7, 1923, P. 
L. 498, as amended by the Act of April 13, 1927, P. L. 207) makes 
provision for the bonding of such members of departmental adminis
trative boards and commissions ''as the heads of the var,ious depart
ments shall, subject to the approval of the Governor, prescribe;" that 
Section 219 does not make provision for the bonding of employes of 
boards of trustees of State institutions within the Department of 
Welfare; and that the premiums on all bonds which State officers 
and employes are required by law to give, must be paid ~or out of 
the appropriation for fidelity bonds, made to the Department of Prop
erty and Supplies by the General Appropriation Act. 

Section 219 of The Administrative Code applies only to bonds 
"conditioned for the faithful performance of their (the State officers 
and employes to whom Section 219 applies) duties." There is, how
ever, another Act, still in force, which applies to certain State officers 
and employes who may not be bonded under the, provisions of Sec
tion 219 of The Administrative Code. The Act to which we refer 
is the Act of May 28, 1915, P. L. 626. It provides: 

""' * * That from and after the passage of this act, 
every such State official and employe, and every state 
official and employe who may hereafter be appointed, 
who shall receive and disburse public moneys, shall be 
required to give a good and sufficient corporate bond to 
the Commonwealth of Pennsylvania, conditioned that he 
will well and truly account for and pay out, according to 
law, all moneys received by him in the performance of 
his official duties; and the amount, when not otherwise 
provided by law, and character, of each bond, · and the 
sufficiency of the surety, shall in a:ll cases be approved by 
the Attorney General. * * *'' 

This Act requires the treasurers of State inst.itutions to be bonded; 
and the premiums on these _ bonds are payable out of the appropriation 
to the Department of Property and Supplies. See Opinion of Attor
ney General Bro~n to the Superintendent of Public Grounds and 
Buildings, under date of June 20, 1916 (Of-ficial Opinions of the 
Attorney General, 1915-1916, p. 461.) 

If the treasurer of an institution is a member of the board of trus
tees, he may be bonded under Section 219 of The Administrative 
Code ; and if he is so bonded, his bond should be phrased sd\ as to 
comply both with the requirements of Section 219 and with the Act 
of May 28, 1915. The bond should be conditioned both for the faith
ful performance of the treasurer's duties and that the treaSlU'er "will 
well and truly account for and pay out, according to law, all moneys 
received by him in the performance of his official duties. '' 

If the treasurer of an institution is not a member •of the board of 
trustees (and under Section 435 of The Administrative Code he need 
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not be a member), or if, although he is a member, the Department 
of Welfare and the Governor have not required him to be bonded 
under Section 219 of The Administrative Code, · he must give bond 
under the Act of May 28, 1913. Iii sucli case, the amount of his 
bond must be determined and the surety approved by the Attorney 
General. 

No other bonds covering employes of State institutions can be paid 
for out of the appropriation to the Department of Property and Sup
plies, and. there is no law fixing the amotmts of bonds of such em
ployes nor providing what employes, if any, shall be bonded. This 
is a matter entirely within the discretion of the several boards of 
trustees, subject to the approval of the Department of Welfare under 
Section 503 of The Administrative Code. 

3. Premiums upon any such bonds may be paid out of the mainte
nance appropriations made by the Legislature to the several institu
tions, or out of funds available for maintenance received from any 
other source. See Opinion of Deputy Attorney General Kun to the 
Norristown State Hospital, July 6, 1916 (Official Opinions of the 
Attorney General, 1915-1916, p. 601). 

4. All fidelity or disbursement bonds executed either under the 
provisions of Section 219 of the Administrative Code or of the Act of 
May 28, 1915, must be filed with the State Treasurer. All bonds re
quired of employes by action of boards of trustees should be filed 
with such officers of the respective boards as such boards shall by reso-. 
lution determine. 

B. Delegation of Duties 

You inquire : 

' ' Is the treasurer of a board of trustees permitted to 
delegate all of his duties with respect to cash to some
one else? If so, is he responsible under his bond in case 
of a shortage of money~'' 

The treasurer of a board of trustees cannot properly delegate all 
of his duties with respect to cash to other persons. Unless he is will
ing to perform the duties of the office, he should not hold it. If he 
does permit other persons to perform his duties, he is unquest.ionably 
responsible under his bond if a shortage of money occurs. 

In the event that it is not reasonably possible for the treasurer to 
handle all of the cash received by the institution, any persons who 
receive and handle money for him should be bonded. While bonding 
such employes would not reliev-e the treasurer from legal responsibility 
for their losses, it would, as a practical matter, enable any loss to 
be recouped from the bondsman of the employe at fault, thus ren
dering it unnecessary to call upon the treasurer to pay it. 
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C. Vacations of Employes 

Your questions under this heading are : 

'' 1. 'Does Section 222 of The Administrative Code 
apply to these institutions?'' 

"2. If not, who has power to grant vacations to em
ployes -Of these institutions and for what period of 
time?'' 

'' 3. Can regular employes be paid additional wages 
in lieu of vacations?'' 

135 

1. Section 222 of The Administrative Code does not apply to em
ployes of boards of trustees of State institutions within the Depart
ment of Welfare. Section 222 applies only to employes of depart
ments and of the three independent administrative boards and com
mISS10ns. As we have previously advised you, employes of boards 
of trustees of State institutions are not employes of the Department 
of Welfare or of any other department. Hence their vacations are 
not regulated by Section 222 of the Code. 

2. The granting of vacations is a matter within the discretion 
of the respective boards of trustees, subject, however, to the rules and 
regulations, if any, of the Department of Welfare on the subject. 
The Department has the power under Section 2013 ( d) of the Code 
to make and enforce rules and regulations for "the employment of 
persons by State institutions'' under its supervision. Under this 
power, the Department could properly adopt regulations covering 
the granting of vacations to employes. 

In the absence of such regulations, the several boards should in 
exercising their discretion upon this subject, follow as nearly as 
possible the policy enunciated by the Legislature in section 222 of The 
Administrative Code, namely, that fifteen working days with pay 
S"hould be the normal vacation period. 

3. It would not be lawful to pay additional compensation to regu
lar employes in lieu of allowing such employes vacations. Under 
Section 2019 of The Administrative Code, all compensation of em
ployes of these boards must conform to the classification adopted by 
the Executive Board; and the classification makes no provision for 
additional comp~nsation to employes wh~ do not take vacations. 

D. Leasing F_roperty Away 

You inquire whether the board of trustees of an institution can 
lawfully lease to a tena:t;lt farmer .a part of the land over which it 
has control. 

An institution cannot lawfully lease any part of the real estate of 
the institution to a tenant farmer or to any other person. The De
partment of Property and SuppHes is the only agency of the Com-
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monwealth which has the right to lease away any State real estate 
which is under the control of the board of trustees of a State institu
tion. This power was conferred upon it by Section 2102 (i) of The 
Administrative Code as amended by Section 67 of the Act of April 
13, 1927, P. L. 207. The terms of any such lease are for the Sec
retary of Property and Supplies to prescribe, subject to the approval 
of the Governor in writing. The maximum term for which such a 
lease can be executed is one year, and thereafter from year to year. 

You also ask the following question: 

''Can money received from royalties on oil taken from 
wells located on institutional property be used for or
dinary maintenance, or must it be refunded directly to 
the State treasury; and what disposition is to be made 
of funds received as the result of depletion of forests 
on lands of these institutions.'' 

In an opinion dated January 29, 1919 (Official Opinions of the At
torney General, 1919-1920, p. 185) Deputy Attorney General Bernard 
J. Myers advised the Superintendent of Public Instruction that: 

' ' * * '*' as there has been no Act of Assembly passed 
giving the trustees of State-owned normal schools the 
right to engage in the business of mining and selling 
coal, or any Act giving the Commonwealth of Pennsyl
vania, through any agency whatever, the right to engage 
in the mining and selling of coal, the trustees of the 
(Slippery Rock) Normal School have no such power." 

This position is unquestionably sound, and there is no difference, in 
principle, between seUing coal taken from State property, and sell
ing oil or timber. Hence, an institution cannot lawfully permit 
anyone to drill an oil well on State property, or permit forest trees 
to be cut without express authority of the Legislature. We do not, 
of course, mean that a tree cannot be cut down if it is necessary 
for the benefit of other trees, or if it has died; but the wholesale 
cutting of timber would be unlawful unless authorized by Act of 
Assembly. 

Any moneys accruing from unauthorized dispiositions .of oil or 
timber should be held pending Legislative action. It would be im
proper to expend the moneys for any purpose. Th·e moneys should 
not be received by the State Treasurer because of the fact that it:s 
source was in illegal transaction. 

E. The Titlilng of Auto'l?'l-obiles 
You ask: 

''Should automobiles owned by the various institu
tions be titled in the name of the Commonwealth of 
Pennsylvania, Department of Welfare 1'' 
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They should not be thus titled. They should be titled in the name, 
''Commonwealth of Pennsylvania, Board of Trustees of (name of 
the institution)." 

F. Workmen's Compensation. 

Your questions under this heading are : 

'' 1. Can employes or dependents of employes of 
these institutions be compensated from the appropria
tions made to the Department of Labor and Industry 
each biennium for the payment of statutory allowances 
for compensation; and medical, hospital and surgical ex
penses to injured state employes or tlie payment of 
statutory allowances for burial expenses and compensa
tion to dependents of. deceased state employ es~'' 

'' 2. If employes or dependents of employes of these 
institutions cannot be compensated from this appropria
tion, what is the institution's liability and should it 
carry compensation insurance~'' 

1. Whether employes or dependents of employes of State institutions 
can receive workmen's compensation out of the biennial appropria
tion to the Department of Labor and Industry for the payment of 
workmen's compensation to State employes, depends upon the lan
guage of the particular appropriation act. There is nothing to pre
vent the Legislature from including institutiol}al employes within 
the purview of this appropriation if it sees fit to do so. 

The language of the 1927 appropriation (Act of May 11, 1927, 
Appropriation Acts, p . 206) is as follows: 

''For the payment of the statutory amounts of 
Workmen's Compensation and of medical, hospital, sur
gical, and burial expenses which may become due and 
payable during the period beginning June first, one 
thousand nine hundred and twenty-seven and ending 
May thirty-first, one thousand nine hundred and twenty
nine, to injured employes and dependents of deceased 
employes of the various departments of the Govern
ment of this Commonwealth, * * * '' 

In our opinion the Legislature did not intend any part of this 
appropriation to be used for the payment of workmen's compensa
tion to employes ·or dependents of employes of boards of trustees of 
State institutions. These employes are not employes of the De
partment of Welfare or of any other administrative department. This 
v,iew is in accordance with an opinion rendered by this Department 
to the Secretary of Labor and Industry on January 28, 1924, in
terpreting an identical provision in the General Appropriation Act 
of 1923.· 

2. Your second inquiry was definitely answered in an opinion ren-
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dered by Judge William H. Keller, then First Deputy Attorney Gen
eral, on December 9, 1915, and reported in Official Opin,ions of the 
Attorney General for 1915-1916, at page 194. Judge Keller advised 
that State institutions ''are bound to insure their own employes and 
to pay for the same from their ordinary receipts or out of the funds 
appropriated for their maintenance.'' There has been no legislation 
since 1915 which in any way modifies the situation as it existed then, 
and you are, therefore, advised that it is the duty of all boards of 
trustees of State institutions within the Department of Welfare to 
carry workmen's compensation insurance covering their employes. 

G. Liability for Damages and Duty to Carry Insurance 

You ask: 

"1. What is the liability of these institutions for 
damages to individuals or non-State property occasioned 
by the institutions' automobiles, boilers, elevators or 
other property Y '' 

'' 2. If public liability insurance is carried in order to 
indemnify the institutions' employes against damages 
caused by their negligence in operating State property, 
is .it to be considered as a part of the compensation of 
such em ployes Y" 

In an opinion dated January 13, 1921, addressed to the Secretary 
of the Scranton State Hospital (Official Opinions of the Attorney 
General, 1921-1922, p. 455), Deputy Attorney General Hull answered 
your first question. He held that neither the Commonwealth (citing 
Collins vs Commonwealth, 262 page 572) nor the board of trustees 
of a . State institution as a body corporate could be held liable for the 
negligence of an employe of the institution, and that the individual 
members of the board could be held liable only if they personally con
tributed to the negligence of the employe. 

When the Administrative Code (Act of June 7, 1923, P. L. 498) 
became effective on June 15, 1923, the boards of trustees or these in
stitutions ceased to be -bodies corporate. Since that date their mem
bers have been acting as State officers and all persons employed by 
them, while not employes of the Department of Welfare, are neverthe
less State employes. For the negligence of such employes the trustees 
cannot, in our opinion, be held personally liable, unless, a.s Deputy 
Attorney General Hull stated, they personally contributed to the em
ployes' negligence. 

2. On the other hand, the individual employes of the institutions 
may be held liable for their negligence in operating State property. 
Without express legislative authority, we are of the opinion that in
surance cannot be carried, at the expense of an institution, to protect 
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its employes from individual liability for their negligence in operating 
State property. 

H. Extent to Which Insurance May and Should be 
Carried to Protect State Property 

Your questions under this subheading are as follows: 

'' 1. Can these institutions be reimbursed from the 
State Insurance Fund for: 

(a) Losses by fire, 
(b) Losses by tornado, 
( c) Losses resulting from elevator accidents, 
( d) Losses resulting from boiler explosions, 
( e) Losses resulting from accidents in con-

nection with new construction, 
(f) Losses resulting from automobile accidents, 
(g) Losses of automobiles by fire or theft, 
(h) Losses by payroll theft or burglary." 

'' 2. If not, is it necessary for these institutions to 
purchase protection of any kind and for which class of 
the above losses should it purchase protection?" 

'' 3. Some of these institutions segregate their re
ceipts and designate them as 'State' and 'County. ' Is 
it proper for these institutions to pay out of so-called 
'County Funds' premiums for fire, public liability, 
property damage, and theft insurance ? '' 

Most of the above questions have been definitely answered in pre
vious opinions of this Department, some of which we shall cite. 

The State Insurance Fund was created by the Act of May 14, 1915, 
P. L . 524. Its administration is now vested in the Department of 
Property and Supplies under Section 2102 ( 1) of The . Administrative 
Code. 

In no case can an institution be reimbursed out of the Insurance 
Fund for losses, but in certain of the cases which you have specified, 
the Department of Property and Supplies, with the approval of the 
Governor, may authorize the rebuilding, restorat.ion or replacement of 
th<:'. property damaged or destroyed, and the expense of such rebuild
ing, restoration or replacement will be paid out of the Insurance 
Fund. 

It is unlawful for' a State institution to carry insurance against any 
loss or damage of property which may be rebuilt, restored or replaced 
at the expense of the State Insurance Fund. Opinion of Deputy At
torney General Hull, January 13, 1921, above cited, ,in which prior 
opinions of this_ Department are reviewed. In all other cases, the 
boards of trustees may, in their discretion, purchase insurance. 

We shall now take up the specific cases you mention: 
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(a) Losses by fire: These losses are covered by the State Ii;i.sur-
ance Fund. The purchase of fire insurance would be unlawful. 
Deputy Attorney General Hull's opinion, above cited. 

(b) Losses by tornado: Such losses are losses by "casualty" and 
are covered by the State Insurance Fund. The purchase of tornado 
insurance would be unlawful. 

( c) Losses frorn elevator accidents: Such losses are also "by cas
ualty,'' and elevator ,insurance cannot lawfully be carried. 

( d) Losses resulting frorn boiler explosions : Losses occuring as 
the result of boiler explosions would be ''by casualty,'' and while 
losses to State property would be covered by the State Insurance Fund, 
the Legislature has by the Act of May 21, 1921, P. L. 549, expressly 
authorized the purchase of boiler insurance. Boards of trustees may, 
therefore, carry such insurance if they deem it advisable to do so. 

( e) Lo·S>Ses resulting from accidents in connection with new con
struction: Such losses, would 'be "by casualty,'' and the situation is 
identical with those mentioned under ( b) and ( c) . 

( f) Losses resulting from automobile accidents and ( g) Losses of 
:i,idornobiles by fire or theft: Damage to or destruction of automobiles by 
fire, or as the result of accidental collision, is covered by the State In
surance Fund, and cannot lawfully be covered by insurance. Losses by 
theft are not covered by the State Insurance Fund, and insurance 
against such losses may be carried. Opinion of Deputy Attorney 
General Keller, dated October 4, 1916. (Official Opinions of the At
torney General 1915, 1916, p . 268 .) 

(h) Losses by payroll theft or burglary: These losses are not 
covered by the State Insurance Fund and insurance against them may 
be carried. 

2. Whether they should purchase boiler ,insurance or insurance to 
cover the theft of automobiles or losses by payroll theft or burglary 
rests in the discretion of the several boards of trustees. They should 
act with the same care which prudent business men would exercise in 
the protection of their own property. Conditions in the various parts 
of the Commonwealth and at the several institut.ions vary, and it 
would not be possible to lay down a rule which would be applicable 
to all such boards of trustees throughout the State, except this, that 
boards of trustees will never be subject either to criticism or sur
charge in exercising the greatest possible degree of care in safe-guard
ing the Commonwealth's property which .is placed in their custody. 

3. Insofar as concerns expenditures for . insurance there is no pos
sible distinction between the legality of expenditures made from State 
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appropriations and from funds received frm,n other sources for ser
vices rendered by the institutions. It would be absolutely unlawful 
to use the latter money to pay for an unlawful purchase. Notwith
standing the fact that such money is denominated "County Funds" 
or by another designation, it is, as we have previously advised you, 
State property as soon as received by the board of · trustees. 

I. Collections of Moneys Diie to Institutions 

You ask to be advised upon the following questions: 

'' 1. Can these institutions employ local attorneys to 
collect their bills after obtai:n,ing permission of the De
partment of Welfare and the approval of the Depart

. ment of Justice~'' 
'' 2. If so, what should be the basis of compensation 

to the attorneys for collecting these accounts?'' 
'' 3. If they cannot employ their own attorneys, will 

the Department of Justice make these collections for 
them~·· 

'' 4. If the Department of Justice makes collections, 
should the money collected be deposited in the general 
fund of the Commonwealth or be turned over to the in
stitution to be used by it~'' 

Section 509 of the. Administrative Code (Act of June 7, 1923, P. 
L. 498) provides that whenever any taxes or other accounts of any 
kind whatever due the Commonwealth shall remain overdue and un
paid for a period of six months, it shall be the duty of the depart
ment, board, or commission to which the money should have been 
paid to refer the account to the Department of Justice for collection; 
and it is the duty of this Department in any such case to endeavor 
to make the collection. 

Accordingly, all State institutions should, at least once every month, 
notify this Department of any account wh.ich has become delinquent 
during the preceding month. This Department will in all such cases 
appoint special attorneys in localities where collections: are to be 
made for the purpose of taking such steps as may be necessary to 
compel payment of the accounts due. The detailed procedure for 
handling these collections has been communicated to the Depart
ment of Welfare which in turn no doubt has outlined the procedure 
to the institutions within that Department. 

There is no statutory rule fixing the amount of compensation to 
be paid to the special attorneys undertaking these collect.ions. The 
Legislature did by the Act of April 12, 1923, P. L. 63, fix the fees 
of attorneys employed by the Auditor General to collect delinquent 
State taxes. This Department will in all cases fix the fees of local 
attorneys to whom collections are referred and will adhere as nearly 
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as possible to the schedule established by the Act of April 12, 1923, 
P. L. 63, although in view of the small accounts involved in some 
of these collections it will not be possible for us to adhere strictly 
to the schedule mentioned. 

In all cases the compensation of special att·orneys to whom these 
collections are referred will be deducted from the amounts collected. 
The balance after deducting the expenses of collection will be turned 
over to the institution to which the money was owing to be paid 
into the account into which -the money would have been paid if the 
institution had made the collection without the assistance of this De
partment. 

J . Disposition of Unserviceable Property 

You inquire whether the boards of trustees of State institutions 
may dispose of unserviceable State property independently of the De
partment of Property and Supplies, and if not, what is embrace'd 
within the meaning of the word ''unserviceable'' as used in this 
connection. 

Section 508 of the Administrative Code renders it the duty of 
every department, board or commision having possession of ''any 
furnishings or other personal property of this Commonwealth'' which 
are ''no longer of service'' to the Commonwealth ''to put such prop
erty into the custody of the Department of Property and Supplies;'' 
and it is the duty of that department, tinder Section 2103 (i) of 
the Administrative Code, to issue a receipt for such property, make 
record thereof, and as soon as convenient, sell it at public or private 
sale in the City of Harrisburg, or elsewhere, as may seem advisable. 
A proviso to this clause of The Administrative Code authorizes the 
Department of Property and Supplies to exchange on account of 
the purchase price of new property, any unserviceable property 
turned over to it, if . the department, board or commission in whose 
possession it was, at the time of turning it over to the Department 
of Property and Supplies, shall requisition that Department to fur
nish new property of a similar character or shall request that de
partment as purchasing agent to purchase new property of a similar 
character. 

Accordingly, the disposition of unserviceable property of the Com
monwealth in the possession of the board of trustees of a State in
stitution is a matter exclusively for the Department of Property and 
Supplies. 

Regarding the second part of your question, we are of the opinion 
that Sections 508 and 2103 (i) of The Administrative Code relate 
only to such personal property as was part of the equipment 'Of a.n 
institution, and that they do not cover the disposition of produce, 
crops or animals raised by the institution or articles manufactured 
by its inmates. 
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_Section 508 speaks of property which ''shall no longer oo -0f ser
vice'' to the Commonwealth. This language clearly imports that 
the property ·shall previously have been '' -0f service,'' that it shall 
have been in use and shall have become unfit for further use. The 
same expression appears in Section 2103 ( i). 

Accordingly, we advise you that State instituti-0ns are not required 
to turn over to the Department of Pr-0perty and Supplies surplus 
products of their farms or gardens -0r surplus young live-stock or 
surplus articles manufactured by their inmates. 

There is, however, no general law permitting boards of trustees 
of State institutions to disp-0se of such property except in the case 
of institutions ''for the care and treatment of the insane, feeble
minded and epileptic persons,'' which may, under the Act of April 
27, 1925, P. L. 307, sell or exchange, in a limited market, "supplies, 
manufactured articles, goods, and products * * * made, manufac
tured or produced'' by their inmates. The market is limited to the 
Conµnonwealth, any political sub-division thereof _ -0r any State-aided 
institution. 

Without statutory authority, State property of any description 
cannot be sold by any State agency having possession thereof. The 
inability of State institutions lawfti.lly to sell or exchange in the 
open market surplus farm, garden or animal products raised by them 
on land owned by the Comm-0nwealth for the purpose of raising such 
products, should be called to the attention of the Legislature at its 
next session. 

v 
PAYING AND FINANCING EXPENSES 

You ask a number of questions which we shall discuss under this 
general heading. 

Before answering them, -we call your attention in a preliminary 
way, to the fact that there is no uniformity -0f method in providing 
for the payment of the expenses of operating the many institutions 
within the Department of Welfare. 

All of them receive appropriations from the Legislature for the 
payment of certain extraordinary expenses; but their maintenance 
expenses must be met in a variety of ways. Thus the State medical 
and surgical hospitals pay their running expenses in part out of 
moneys appropriated by the State, and in part out -0f receipts from 
patients; the penitentiarif'._s pay the salaries of their officers out of 
State appropriations, and the cost of keeping prisoners, e_xclusive of 
this item, must be collected from the several c-0unties from which the 
prisoners were committed; and the mental hospitals pay their main
tenance expenses in part out of m<meys appropriated by the State 
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and in part out of the collections from the countles or poor districts. 
In the cases of medical and surgical hospitals it is almost impossible 

to foretell at the beginning of the biennium whether the amounts ap
propriated by the Legislature will suffice for the payment of the 
biennium's maintenance expenses, for the reason that the collections 
from the patients are uncertain and vary widely from period to 
period. 

No provision whatever has been made by the Legislature for finan
cing the expenses of penitentiaries pending the collection of their 
quarterly bills from the several counties, nor has any provision been 
made for financing any of the other welfare institutions which must 
depend in part upon collections from political subdivisions of the 
Stat€ during the periods intervening between payments. 

This state of affairs should be corrected by ,the Legislature, par
ticularly in view of the answers which we shall be obliged to give in 
the following pages to certain of your questions. 

A. Requisitions 

Your first question under this heading is as follows : 

'' 1. In regard to requisitions drawn by these institu
tions on the Auditor General is there any law governing 
the basis of payment of moneys to these institutions, 
and if not, can the Auditor General use his discretion in 
this matted" 

Before answering this question we desire to call attention to the 
fact that all requisitions for State institutions within the Department 
of Welfare should be drawn by the Department of Welfare rather 
than by the institutions themselves. 

Section 223 of The Administrative Code provides that: 

''All warrants for the payment of salaries, compensa
tion or other disbursements, of or for departmental ad
ministrative boards or commissions -* * * shall be 
drawn upon requisitions of the head of the department 
with which such departmental administrative boards or 
commisisons "'' '~ * are connected. '' 

This provision is applicable whether appropriations against which 
requisitions are issued were made to the Department of Welfare or 
to the boards of trustees of the institutions. Piccirilli Brothers vs. 
Lewis, 282 Pa. 328, at pages 333 to 335. 

We realize that this practice is not being followed at the present 
time. Instead of requiring requisitions to be issued by the Depart
ment of Welfare, the fiscal officers of the State are permitting the 
requisitions to be drawn directly by boards of trmitees to which the 
appropriations were made. However, before the requisitions are 
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honored, the approval of the Department of Welfare is required. 
While it would be better to comply with · the explicit directions con
tained in Section 223 of the Administrative Code, the present prac
tice is a substantial compliance with that r·equirement; but it would 
be entirely unlawful for requisitions for any of these boards to be 
honored in the absence of the approving signatu~e of the Secretary 
of Welfare or her deputy. 

Coming now to your question, you deoire . to know whether there is 
any law governing the basis of paying moneys out of appropriations 
made to the welfare institutions, and if not, wh.ether the Auditor 
General may, in his discretion, determine from time to time how 
much of the several appropriations should be paid for expenses in
curred by these institutions. 

The Act of March 15, 1899, P. L. 8., which is still in force provides: 

''That all appropriations hereafter made to educa
tional, penal, reformatory, charitable, benevolent, or elee
mosynary institutions shall be paid on the warrant of 
the Auditor Gen'eral on a settlement made by him and 
the State Treasurer, but no ·warrant shall be drawn on 
settlement made until the directors or managers of such 
institutions shall have made, under oath to the Auditor 
General, a report accompanied by the vouchers, con
taining a specifically itemized statement of the receipts 
from all sources and the expenses of the institution dur
ing the previous quarter, together with the cash balance 
on hand, and the same is approved by him and the State 
Treasurer, nor until the Treasurer shall have sufficient 
money in the treasury, not otherwise appropriated, to 
pay the quarterly instalments due the institution; and 
unexpended balances of sums appropriated for specific 
purposes shall not be used for other purposes, whether 
specific ·or general, and shall revert to the State Treas
ury at the close of the two fiscal years for which it was 
made.'' 

Obviously this Act applies only to appropriations for maintenance 
and bas no bearing whatever upon appropriations for construction, 
equipment or capital expenditures generally. 

Under the Act of 1899 settlements are to be made on a quarterly 
basis and the institutions cannot be paid more than the difference 
between their receipts from all sources during the previous quarter 
and their expenses during the same period. 

The only other statutory provisions which have any bearing on 
your question are Sections 604 and 503 of The Administrative Code. 

Under Section 604 the Governor has the right to require all ad
ministrative agencies under him to submit, periodically, budget es
timates showing the amounts which they propose to spend during 
the ensuing period prescribed by the Gdvernor. These estimates 
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having been approved by the Governor, administrative agencies are 
prohibited from exceeding them without the Governor's approval. 

Section 503 of the Code renders all of the financial operations of 
boards of trustees of State institutions within the Department of 
Welfare subject to the approval of that department. 

Accordingly, the amounts which would be payable to the institu
tions under the Act of 1899 may be diminished if their budgets do 
not call for expenditures from appropriated funds of the full amounts 
to which they would otherwise be entitled under the Act of 1899. 

With regard to a;ppropriations for purposes other than maintenance, 
the only statutory provisions having any bearing upon the amounts 
to be expended from time to time during the appropriation period 
are Sections 604 and 503 of The Administrative Code to which ref
erence has already been made. The Auditor General does not have 
any discretion with regard to the expenditure of these appropria
tions, but must be governed by the requisitions presented by or with 
the approval of the Department of Welfare, which requisitions must 
be in accordance with the budget estimates approved by the Gov
ernor. 

Your next question is as follows: 

'' 2. If an institution's appropriation has been over
rcquisitioned, due to the fact that the institution has 
-withheld the recording of cash received and has 
failed to report the withholding of cash on its last quar
terly report for the biennium so that the amount re
ceived from the State for the biennium was more than 
it should have been if all cash received had been re
corded and reported, should the amount over-requisi
tioned for the biennium be returned to the State Treas
urer?'' 

The answer to this question is perfectly clear. In the event that an 
institution by failing to record and report cash received during the 
last quarter of the biennium has obtained more money from the 
State Treasury than it was entitled to receive under the provisions of 
the Act of March 15, 1899, P. L. 8, the excess must be refunded to 
the State Treasurer as soon as the error is discovered. 

\Ve understand that it has been the practice of the Auditor Gen
eral to require these refunds to be made in cases covered by the 
above question and answer. 

'' 3. Have these institutions the rig·ht to expend any 
moneys unless approved by the Department of \Velfare 
and the Auditor General ?'' 

As you have already been advised, under Section 503 of The Ad
ministrative Code boards of trustees of State institutions within the 
Department of Welfare are "subject and responsible to" that de-
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partment "in all matters involving the expenditure of money." Ac
cordingly, the Department of Welfare's approval must be obtained 
for all expenditures, including those made from funds other than 
State appropriations. This approval need not be obtained for every 
item of expenditure, but may be obtained upon the basis of a classified 
budget, approved prior to the making of the expenditure. 

The Auditor General's approval is not a pre-requisite to tl~e expen
diture of moneys not in the State Treasury; but the Auditor . General, 
in auditing the accounts of the institution should call to the attention 
of the Department of Welfare and the institution any expenditures 
which he believes to have been illegal. If the Auditor General's view 
.is questioned, he should request the Department of Justice to pass 
upon the legal question involved; and if the expenditures be held to 
have been illegal, the officer who made them would be liable in the 
amount thereof. 

The responsibility of the treasurer of a State institution for the 
expenditure of moneys received by the institution and which are not 
payable ,into the State Treasury is exactly the same as the responsi
bility 'of the State Treasurer for disbursing moneys in the State Treas
ury. The expenditures must in either case be lawful. 

Treasurers of State institutions have the same opportunity to pro
tect themselves from liability as is available to the State Treasurer. 
If a treasurer is doubtful concerning the legaLity of a proposed expen
diture, he should consult the Department of Justice and follow its ad
vice. Section 509 of The Administrative Code provides that ''when 
any officer shall follow the advice given him by the Department of 
Justice, he shall not be in any way liable for so doing, upon his offic,ial 
bond or otherwise.'' This provision was construed and sustained by 
the Supreme Court in Commonwealth vs. Lewis, 282 Pa. 306 (1925). 

'' 4. Does the Department of Welfare have the power 
and is it the duty of the Department to make examina
tions of the books, records and acts of the institutions be
fore approv,ing the requisitions drawn by the State insti
tutions on the Auditor General? What are the responsi
bilities of the Department in this matter?" 

As we have already pointed out, it is the duty of the Department 
of Welfare, under Section 223 of The Administrative Code, to draw all 
requisitions for these institutions. The present practice, however, is 
to permit the institutions to draw the requisitions, subject to the ap-
proval of the Department of Welfare. . 

Whether the Department draws or merely approved the requisi
tions it shares the responsibility for the expenditures covered by them 
(Sect.ion 503 of The Administrative Code). It follows as a necessary 
conclusion, that the Department has the power and the duty to make 
such examinations of the books, records and accounts of the institu-
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tions as it may deem necessary to satisfy itself respecting the legality 
and propriety of all payments requested by the respective boards of 
trustees. 

B. Advance Requisitions 

Under certain circumstances, inst,itutions are entitled to advance
ments against appropriations made by the Legislature for the payment 
of their expenses. 

You inquire whether the institutions are limited by law as to the 
·amount of such advance requisitions, or whether the Auditor General 
js given full discretion as to the amount which he should advance to 
any institution. . 

Advancements-- against appropriations are covered exclusively by 
the provisions of the Act of April 23, 1909, P. L. 146, as amended by 
the Act of June 2, 1915, P. L. 726 · 

Under this Act it is lawful for the Department of Welfare on be
half of the board of trustees of a State institution (or the board, acting 
with the approval of the Department) to requis,ition the Auditor Gen
eraC for an advancement against its appropriation in any amount 
whi<'._h the board feels it should have; but the amount to be granted 
upon such requisitjon is exclusively within the discretion of the Au
ditor General. The language of the act is: 

"* * * the Auditor General, after the approval of 
said requisition by himself and the State Treasurer, shall 
draw his warrant upon the latter officer for such sum or 
sums, to be paid out of the appropriation, as in the dis
cretion of the Auditor General may be necessary * * *". 

The act furth~r provides that in no case shall the advancement ex
ceed the amount of the bond of .the officer or indiv,idual having con
trol of disbursements from the funds advanced. 

C. Loans 

'' 1. Does the board of trustees have the legal right as 
a body to borrow money~ '' 

Boards of trustees of State institutions are administrative officers of 
the executive branch of the State government. As such they do not 
have the right to borrow money in the name of the Commonwealth; 
and as all of their acts must be done in the name of the Commonwealth 
it necessarily follows that they cannot lawfully borrow money, as a 
body, under any circumstances. 

'' 2. If the members of a board of trustees, either as 
a body or ,individually, borrow money and use it for their 
institutions, who is legally liable for the money borrowed. 

If boards of trustees borrow money and use it for the operation of 
their institutions they are personally liable for the money borrowed. 
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If money is borrowed and used to pay bills for materials furnished 
or services rendered to an institut.ion, the members of the board of 
trustees should for their own protection take from any persons whose 
bills are paid assignments of claim in favor of the members of the 
board, so that if and when appropriated funds become available to 
cover the purposes for which the loan was made the members of the 
board can collect the amounts due on the assigned claims and use the 
money thus obtained to repay the loans made. 

'' 3. If money is borrowed by a board of trustees, is 
the ,interest on the money borrowed, properly payable out 
of the receipts of or appropriations to the respective in-
stitutions Y" · 

As boards of trustees do not have the power to borrow mon~y 
on behalf of the Commonwealth, interest on loans made by such boards 
is not a proper charge against the receipts of or appropriations to 
their institutions. 

'' 4. Can accounts receivable from counties be hy
pothecated by the board of trustees of a State institution~ 
Who is liable upon notes for which such accounts have 
been assigned as security? 

Accounts receivable from counties cannot be assigned to a bank. 
These accounts are the property of the Commonwealth and there is 
no legislation authorizing any board of trustees to hypothecate them 
for any purpose. 
• Members of a board of trustees making such loans are indiv,idually 
liable thereon just as in any other case of unauthorized borrowing by 
boards of trustees. 

"5. Where an institution has purchased equipment 
and the notes of the institution have been given therefor, 
is it lawful to liquidate these notes from a defi.c,iency 
appropriation granted subsequent to the giving of the 
notes Y'' 

As previously stated, boards of trustees cannot borrow money in the 
name of the Commonwealth or in the name of such boards. Loans, 
if made, are the individual obligations of the trustees. Accordingly, 
in the case stated by you a defic,iency appropriation could not properly 
be used to pay the notes. The boards of trustees ought to have taken 
from the persons who furnished equipment, assignments of their 
claims. Out of the deficiency appropriation these assigned claims 
could be paid. The money would be received by the trustees who are 
personally liable on the notes, and could be used by them to liquidate 
their indebtedness. 
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D. Deficiencies 

'' 1. When a board of trustees creates a defici~ncy 
who is liable~" 

Boards of trustees do not have any authority to incur liabilities in 
excess of the amounts ap.propriated by the Legislature plus the 
reasonably anticipated receipts from ·other sources. If liabilities are 
incurred in excess of th,is total, boards of trustees would be per
sonally liable therefore unless the Legislature passed a deficiency 
appropriation to enable the excess liabilities to be paid. 

'' 2. When a deficiency is created in one biennium 
and exists at the end of the biennium, can it be liqui- · 
dated from the appropriation made for the succeeding 
biennium, or should it remain as a liability on the bO'oks 
until the General Assembly specifically appropriates 
funds to liquidate this liability ~'' 

The answer to this question depends upon the phraseology of the 
particular appropriation act made for the current biennium. If 
that appropriation is for the period beginning June first of the first 
year of the biennium and ending May thirty-first of the second year 
thereof any deficiency from a previous biennium could not be 
paid out of the current appropriation. Deficiencies can be paid out 
of the apprnpriati·ons for the current biennium only if such appro
priations are made to pay bills incurred and unpaid at the beginning 
of the current biennium, as well as bills inc~rred during the current 
biennium. 

The General Appropriation Act is always so phrased as to enable 
bills previously incurred to be paid out of it, but as a general rule 
appropriations to State institutions are not thus phrased. 

E. Diversion of Appropriations 

"Where an appropriation is made for equipment and 
fixed property generally, is it proper to pay out of this 
appropriation, expenses incurred in connection with the 
ordinary maintenance of the institution and if this is 
not lawful who is liable for the moneys so expended~'' 

Under no circumstances may money appropriated for equipment 
and fixed property be used to pay maintenance expenses. If ap
propriated money is diverted from its lawful purpose, the persons 
who disburse the moneys are subject to surcharge. 

F. Enforcement of Liability f 01· Illegal Expenditures 
"If the Auditor General finds that money has been 

illegally expended by the disbursing officers of a State 
institution, what procedure should be followed to compel 
reimbursement to the institution?" 
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As previously stated, if the Auditor General believes that money 
has been illegally disbursed, and his view is questioned, it is his duty 
to submit the legal question involved to the Department of Justice 
for determination. 

If the Department of Justice holds that the expenditure was law
ful, the Auditor General will be guided accordingly; if on the other 
hand the Department of Justice holds that the expenditure was un
lawful, the officer who disbursed the money must refund it to the 
institution. He can seek reimbursement from th e party who re
ceived the money, but whether he is thus reimbursed or not, he mm;t 
make a refund to the institution. 

When it has been determined that an officer has illegally disbursed 
money, he should be notified to tb,is effect by the Auditor General, 
who should also notify the Department of Welfare and the board 
of trustees of the institution. If the money is not !refunded after 
such notice, the facts should 1 be laid before the Department of Jus
tice with a request to take such action as may be' necessary to compel 
the person who disbursed the money illegally to reimburse the in
stitution. 

We have previously pointed out that the disbursing officers of 
State institutions can avoid any liability for having made disburse
ments by seeking the advice of this Department upon the legality 
of proposed disbursements before the disbursements are made. 

VI 

REPORTS 

You state that .some institutions within the Department of Welfare 
have been very lax in furnishing to the Auditor General and to the 
Department of Welfare periodical statements of accounts and affairs; 
you ask to be advised what the law is with regard to such reports, 
and how it can be enforced. 

The only reports or statements which these institutions are r e
quired to furnish to the Auditor General are those which must ac
company requisitions (whether made by the Department of ·welfare 
or the respective board of trustees) for payments out of appropria
tions. Without these reports the requisitions cannot be honored. 

Each board of trustees is required by Section 504 of The Ad
ministrative Cod·e to make a biennial report to the Department of W el
fare. This report must be made not later than September first of 
each even-numbered year. This is the only formal report which any 
of these institutions is required by law to make. 

However, under Section 606 of the Administrative Code it is the 
duty of each board of trustees to furnish promptly to the Secretary 
of welfare such information as may be needed by the Department 
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of Welfare for furnishing to the Governor periodical -estimates of 
the current expenditures of that department and all boards and 
commissions attached to it. The only means of enforcing this pro
vision is contained in Section 604 of Th-e Administrative Code. Un
der it the Governor may notify th-e Auditor General in writing of 
the failure or refusal of any department, board or commission to 
present to him for approval, satisfactory budget estimates for any 
period, and th-e Auditor General, upon receipt of any· such notice, 
must withhold the drawing of any warrant in favor of such depart
ment, board or commission until the Governor shall have notified 
him in writing that the delinquent estimate has be-en furnished and 
approved. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

Penal lnstitutions-Go1inties. 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Relationship between State penal aml correctional institutions and the 
countiPs responsible for the cost of keeping or mailltaining inmates. 

Department of Justice, 

Harrisburg, Pa., June 26, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn
sylvania. 

Sir: We have your request to be advised on a number of questions re
garding the relationship between the several State penal and correc
tional institutions and the counties responsible for the cost of keeping 
or maintaining inmates. We shall state and answer your quest.ions 
under appropriate headings: 

I. 

RELATIONSHIP BETWEEN STATE PENAL AND CORREC
TIONAL INSTITUTIONS AND COUNTIES, IN GENERAL 

"1. What are the relations of the counties to these 
institutions?'' .. 

"2. Is the relationship between the counties and these 
institutions merely that of debtor and creditor, as far as 
the financial operations of these institutions are con
cerned¥" 
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'' 3. After the counties have paid for the cost of main
~en~n~e ?f patients or inmates, do they have any further 
Jurisdiction over the money wh,ich they have paid?" 

'' 4. What rights and powers have the counties to 
cause an audit or examination of the books, records and 
accounts of these institutions~" 

The following. institutions are covered by your inquiry: 

Eastern State Penitent,iary, 
Western State Penitentiary, 
Pennsylvania Industrial Reformatory, 
State Industrial Home for Women, and 
Pennsylvania Training School. 
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All of these institutions are ow.ned by the Commonwealth and are 
operated and managed exclusively by boards of trustees appointed 
by the Governor with the advice and consent of the Senate, as pro
vided in Sect.ion 206 (b) of The Administrative Code (Act of June 
7, 1923, P. L. 498, as amended by the Act of April 13, 1927, P. L. 
207) . The counties have no part whatsoever in their management and 
operation. 
'- The counties must, however, pay the cost of keeping or maintaining 
the inmates of these institutions under the following Acts of Assembly: 

Penitentiaries: The Act of April 23, 1829, P. L . 341, Section 9, as 
amended by the Act of February 27, 1833, P. L. 55, Section 5, and 
the Act of April 27, 1925, P. L. 354. 

The Act of 1829, as amended, provided that: 

''The expenses of keeping the convicts in the said east
ern and western penitentiaries, shall be borne by the 
respective counties in which ~hey shall b~ c?nvicted, and 
the said expense shall be paid to the said mspectors by 
orders to be drawn by them on the treasurers of the said 
counties, who shall accept and pay the same: Provided, 
* * * That the said inspectors shall annually * * * 
transmit by the public mail, to the commissioners of such 
of the counties as may have become indebted for convicts 
confined in said penitent.iaries, an account of the ex
pense of keeping said convicts, which account shall be 
signed by the said inspectors, and be sworn or affirmed 
to by them and attested by the clerk; and it shall be the 
duty of the said commissioners, immediately on receipt of 
said accounts, to give notice to the tr~asurers of th~ir 
respective counties of the amou17t of sa.1d accounts, with 
instructions to collect and retam moneys for the pay
ment of said orders when presented. And all salaries of 
the officers of the said penitentiaries shall be paid by the 
State; * * * " 
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The Act of 1925 provides: 

'' * * * That the boards of trustees of the eastern and 
western penitentiarjes shall quarterly, as soon as may be 
after the first Mondays of March, June, September, and 
December, transmit to the county commissioners of the 
several counties as may be indebted for convicts confined 
in said penitentiaries an account of the expenses of keep
ing said convicts and with such accounts the said trustees 
shall forw11.rd their order drawn on the county treasurer 
of such county, who shall accept and pay the same." 

Pennsylvania Ind11,strial Reformatory: Section 17 of the Act of 
April 28, 1887, P. L. 63. This section provides that: 

"The managers shall cause to be kept, by the clerk, an 
account of the cost of the support and maintenance of 
each convict with the county from which he is sent to 
the reformatory, which said account shall annually be 
approved by the said managers, and, if the same be true 
and correct, shall be sworn to by at least three of said 
managers, and sent to the commissioners of the proper 
county, first deducting from the said cost the amount re
ceived from the labor of the said convict, if any, and for 
the balance the said managers shall, sixty days there
after, draw their draft on the proper officers of the 
counties, r espectively, for the amount so found to be 
due, which draft it shall be the duty of the said county 
officers to pay." 

State Industrial Home for Women: Section 25 of the Act of July 
25, 1913, P. L. 1311, which provides that: 

"The board of managers shall cause to be kept an ac
count of the expense of the support and maintenance of 
each person committed to the Industrial Home with the 
county from which she was sent, and bills for the same 
shall be forwarded periodically to the commissioners of 
the proper county, deducting first from said bills any 
amount which has been received from the labor of the 
prisoner referr~d to; and it shall be the duty of the 
county officers to pay the balance due on said account 
within thirty days from the receipt of this statement.'' 

Penns')Jlvania Training School: Section 19 of the Act of April 22, 
1850, P. L. 538, as supplemented by the Acts of January 31, 1855, P. 
L. 6 and April 16, 1857, P. L. 219. This section provides that: 

'' * * * the children received by said managers under 
the conviction of any court * * * shall be clothed main
t'.lined and instructed by the said managers at the pub
lic expense of the proper county from which they came· 
a~d the accoun_ts of said children shall be kept by th~ 
saJd managers m the same manner that the accounts of 
convicts in the penitentiaries are now directed to be 
kept by the inspectors thereof.'' 
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In all of the legislation quoted, it is quite clear that the only rela
tionship which the Legislature intended to establish between the State 
and the counties was that of cr~ditor and debtor. Accordingly, the 
counties have no jurisdiction whatever over the money which they 
transmit to the several boards of trustees in payment of the bills ren
dered by the boards. As soon as the boards receive the money ,it 
becomes property of the State, for which the boards are accountable 
to the State and to no other agency whatever. 

It is also quite clear that the Legislature did not intend to give to 
the counties the right to question the bills rendered by the several 
boards of trustees, or to cause the books, records and accounts of the 
institutions to be audited and examined by representatives of the 
counties. It would be unthinkable to permit every county from which 
prisoners are sentenced to the Eastern State Penitentiary to make an 
independent audit of the records of the penitentiary; and it is clear 
that if one county were to have such a right, fairness would require 
a similar right to be accorded to all. 

The Legislature has provided that the accounts submitted by these 
several institutions shall be paid by the counties. In all cases but one 
(that of the State Industrial Home for Women) the accounts must 
be sworn to by some, or all, of the trustees upon whom the Legislature 
has imposed the full responsibility for the accuracy of the accounts. 

Accordingly we aavise you: 
1. That the only relationship between the State penal and cor

rectional institutions and the counties whose inmates are confined in 
them; is that of creditor and debtor; 

2. That the counties have no jurisdiction whatever over money 
paid to a State institution for the cost of keeping or maintaining in
mates; and 

3. That the counties do not have a right to audit or examine the 
books, records and accounts of State penal or correctional institutions. 

II. 

EXTENT OF THE STATE'S LIABILITY FOR 
MAINTAINING THESE INSTITUTIONS 

You ask to be advised to what extent the Commonwealth assumed 
the liability for the cost of maintaining the institutions to which this 
opinion applies when these institutions were established. 

An examination of the acts establishing the five institutions under 
discussion indicates that only in the case of the eastern and western 
state penitentiaries did the Commonwealth assume any part of the 
cost of maintaining inmates. 

In the Act of April 23, 1829, P . L. 341 the Legislature provided 
that ''all salaries of officers of the said penitentiaries shall be paid by 
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t.he State.'' Similar provisions were not contained in the legislation 
establishing either the Pennsylvania Industrial Reformatory, the State 
Industrial Home for Women or the Pennsylvania Training School. 
When the three institutions last naJiled were established it was evi
dently the Legislature's inte:µtion that the count.ies should pay in toto 
the cost of maintaining inmates therein. This cost necessarily includes 
the entire overhead expense of operating the institutions. 

With reference to the penitent.iaries the Act of° 1829, amended by 
the Act of February 27, 1833, P. L . 55, was superseded by the Act 
of April 17, 1843, P. L. 324, which provided : 

"That the salaries of the officers in the eastern and 
western penitentiaries shall hereafter be paid out of the 
funds of the respective institutions.'' 

On September 29th of the same year the Governor approved an
other Act (Section 1, Clause 13, Act of September 29, 1843, P. L. 
6) in which the Legislature specifically provided that in the future "in 
estimating the expenses of mainta.ining and keeping convicts," in the 
penitentiaries, "it shall be the duty of the inspectors to include * * * 
the salaries of the wardens, keepers and officers, and all other expenses 
necessarily incurred in the management of their respective institu
tions." This last provision was repealed by the Act of May 31, 1844, 
P. L. 582, Section 1, clause 24; but the Act of April 17, 1843, P. L. 
324 was never expressly repealed and was revived by the express repeal 
of the Act of September 29, 1843, P. L. 6, which had repealed it by 
implication. 

There are, however, no "funds of the respective institutions" out 
of which the salaries of the officers of the penitentiaries could be paid; 
and the Legislature notwithstanding the Act of 1843, has made appro
priations at every session since 1844 for the payment of these salaries. 
Except for the brief period between the approval of the Act of Sep
tember 29, 1843, and its repeal on May 31, 1844, there has never been 
any legislative declaration that the counties should be called upon to 
pay the salaries of officers of the penitentiar,ies. This may, therefore, 
very properly be regarded as an obligation which the State has as
sumed and which the counties have a right to expect it to meet, unless 
the Legislature shall expressly declare a change of policy in this re
spect. 

The Legislature has also during recent years appropr,iated to the 
boards of trustees of the penitentiaries sums in excess of the amounts 
needed to pay the salaries of officers of the penitentiaries. It has 
appropriated these excess sums for purposes which are clearly mainte
nance purposes. 

With respect to the other institutions to which this opinion applies 
the Legislature has also for a number of sessions made appropriations 
to pay in part the cost of maintaining inmates. These appropriations 
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have been clearly gratuitous. The counties could not legitimately have 
made any complaint if the State had not appropriated anything to
wards the maintenance expenses of these institutions, as it did not 
when .it established the institutions undertake to do more than provide 
the ground and buildings necessary for their establishment. 

III. 

WHAT ARE MAINTENANCE CHARGESY 

Generally speaking, the cost of the maintenance of the inmates of 
an institution includes every item of expense necessary for the physi
cal, mental and spiritual welfare of such inmates. It necessar,ily in
cludes the expense of operating the institutions and watching over and 
supervising the inmates in all of their activities. It ,includes among 
other items, the cost of fuel, light, food, clothing, instruction, trans
poration, sanitary supplies, recreation and medical care. It includes 
ordinary repairs to buildings of the institution and replacements of 
equipment which has been worn out by use. It does not, however, in
clude a charge for depreciation of buildings and equipment. 

For all of these institutions, the State has furnished the ground 
and buildings; and it has always been the policy of the State to pay 
for additions to buildings and for new buildings. 

What are generally described as ''extraordinary repairs'' are also 
customarily paid for by the State, although as we shall point out later, 
a number of opinions have been rendered by former Attorneys General 
holding that the cost of new heating or plumbing systems or the sub
stitution of an electric light syStem for a gas light system may be re
garded as "maintenance" charges. In our opinion such items should 
not ordinarily be included as parts of the cost of maintenance. They 
represent the cost of extraordinary repairs, and should be paid for by 
the owner of the buildings, which in all of the cases under discussion, 
is the State. 

We shall briefly refer to opinions heretofore rendered by this De
partment in support of our definition of maintenance as heretofore 
given. 

With respect to the pel},itentia_:ries the obligation of the counties as 
' contained in Section 9 of the Act of April 23, 1829, P . L. 341 as 
\l,mended by the Act of February 27, 1833, P. L. 55 was to pay "the 
expenses of keeping the convicts.'' This language was construed by 
Deputy Attorney General Wolf in an opinion rendered to the warden 
of the Western State Penitentiary on October 15, 1913, and reported 
in 42 County Court Rep. at page 193. Deputy Attorney General 

Wolf said: 

''There is no reasonable distinction between keeping 
and maintaining, and the word 'maintenance' has been 
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construed by this department, in at least four cases as 
sufficiently broad to include the cost of repairing build
ings, roads, sidewalks, and machinery.'' 

Opinions of former Attorneys G-eneral Hensel, McCormick, Carson 
and Elkin w€re reviewed by Mr. Wolf. In one of these, Attorney 
Gen€ral Hensel said : 

''A fair and liberal construction of an appropriation 
for maintenance would be to supply dilapidation, tO ar-

. rest, prevent or remedy decay, to maintain or restore, 
to er€ct where d€struction has taken place; for ex
ample; To paint buildings from time to time; to restore 
worn out furniture; to erect a fence where one has 
fall€n down; to replace ins€cure or dilapidated walks, 
ceiling, or foundations, etc." 

In another of the opinions cited, it was held that the installation 
of a new heating or plumbing apparatus would be a proper main
tenance charge; in anoth€r that the substitution of an el€ctric light
ing system for a gas system would be such a charge; and in a;nother 
the installation of a proper sewage system. 

The appropriation to th€ Western P€nitentiary, made by the 1913 
Legislature, designated ''extraordinary repairs'' as one of the pur
poses for which the money might be exp€nded. Deputy Attorn€y 
General Wolf coneluded, therefore, that "ordinary repairs" should 
be included in computing th€ cost of "keeping" prison€rs. 

In an opinion to Western Penitentiary, dated April 28, 1916, Judge 
(then Deputy Attorney General) Hargest h€ld that books, stationery 
and postage for prison€rs are proper maintenance charges (Official 
Opinions of the Attorney General, 1915-1916, p. 529). 

IV 
SPECIFIC QUESTIONS RELATING TO "MAINTENAN'CE" 

CHARGES 

'' 1. Who ar€ the 'officers' of the penitentiaries 1 '' 

As the State has always, except for a very brid period, assumed 
the payment of the salaries of the officers of the penitentiari€S, and 
as the compensation of all oth€r employes is clearly chargeable to th€ 
counties, your question is very pertinent to a correct understanding 
of the relationship between the State and the counti€s in paying the 
expenses of these institutions. 

We aire -0f the opinion and advise you that all p€rsons are "of
ficers'' who hold, in the penitentiari€s, positions of authority over 
the inmates, or who, without having any authority over the inmates, 
have be€n designated as ''officers'' by the resp€ctive boards of tru~
tees. 
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The only prior ruling upon this question was contained in an 
opinion by Deputy Attorney General Collins to the warden of the 
Wes tern Penitentiary, dated September 7, 1921 (Official Opinions 
of the Attorney General, 1921-1922, p. 442). It was held that the 
''prisoners' storekeeper'' and the institution's chauffeurs are not 
"officers" and that their compensation is, therefore, chargeable to 
the counties. Deputy Attorney General Collins in reaching this con
clusion, stressed the fact that chauffeurs ''perform no service as 
guards, their entire time being taken in operating * * ~ automo
biles.'' 

'' 2. Is it proper for these institutions to charge a 
portion of an employe 's salary to the State and a por
tion to the counties~ Is it proper to charge any salaries 
to the counties when the State provides an appropria
tion therefor? '' 

'' 3. What salaries and wages can be charged to the 
State appropriation; to county maintenance?'' 

In the case of the penitentiaries, the counties cannot under any 
circumstances be asked to pay any part of the salaries of the ''of
ficers'' thereof. These salaries could not, therefore, be paid in part 
out of the State appropriation, and in part out of moneys collected 
from the counties. 

The compensation of all other employes of the penitentiaries, whose 
services are necessary for "keeping the convicts," and the compensa
tion of all the employes of the other three correctional institutions, 
whose services are rendered in connection with the maintenance of 
inmates, are maintenance charges payable by the counties. If, how
ever, the Legislature has provided funds which can be used for the 
purpose, and the Governor and the Department of Walfare have ap
proved budgets permitting it, there can be no objection to a division 
of salaries between the State and the counties . 

. In the case of any of these institutions, the State rpust pay in full 
the compensation of employes engaged in parole work or any other 
activities foreign to the maintenance of inmates within the institu-

tions. 
Parenthetically, we call attention to the fact that all salaries must 

be fixed in accordance with the Executive Boa.rd 's classification, re
gardles~ of · the question whether they art> paid out of State appro
priations or money collected from the counties. 

'' 4. Can an institution pay for the cost of a super
intendent's trip to Europe to attend an association 
meeting?'' 

Such an expense could not possibly be charged to ''maintenance'' 
and collected from the counties. On the other hand, if the board 
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of trustees, with the approval of the Department of Welfare, believe 
that the superintendent's presence at an association meeting abroad 
is necessary ·'for the proper conduct of the work of the board,'' his 
expenses may be paid out of a State appropriation which permits 
expenditures for ''any other expense necessary for the conduct of 
the proper work of the board.'' 

It would not be proper to pay such an item from any Stat€ money 
which happens to be in the board's possession, merely because the 
Legislature has never determined what disposition shall be made of it. 

'' 5. Can an institution charge an expenditure to 
county maintenance if no appropriation from the State 
provides for the same? '' 

If the expenditure is a proper charge against maintenance, it may 
be charged to the counties in the discretion of the board of trustees 
even if there is a State appropriation from which it could be paid; 
and if there is no such appropriation, it is the board's duty to charge it 
to the counties. If the expenditure is not a proper charge against 
maintenance, the counties cannot be asked to pay it, merely because 
there is no State appropriation from wh~ch it can be paid. 

'' 6. If the Auditor General refuses payment of cer
tain expenditures out of a State appropriation, do these 
institutions have authority to charge these expenditures 
to the counties or to their surplus accounts?'' 

The answer to this question would depend entirely upon the 
Auditor General's reason for refusing payment out of the State ap
propriation. If the refusal is solely upon the ground that the items 
refused are not within the language of the appropriation act, they 
may nevertheless be proper charges against maintenance and col
lectible from the counties. 

If this is not the case, and the expenditures were neither main
tenance expenditures nor authorized by an appropriation act, 'it 
would be improper to pay them out of ''surplus;'' for as we have 
recently advised you these surplus funds are State property which 
the boards may not dissipate without legislative authority. 

"7. A number of the officers of a State penal institu
tion worked over-time and were given additional com
pensation therefor. This additional compensation was 
charged to counties. Should these officers have been em
ployed over-time and should the board of trustees have 
paid additional compensation for this over-time work?" 

As the State undertakes to pay the salaries of officers of these 
institutions, it is not proper to charge to the counties as a part of 
the cost of maintenance of prisoners, extra pay to officers of the in-
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stitution for over-time work. If these officers are entitled to extra 
pay for over-time work, such pay must come out of the the State 
appropriation, and it can be paid out of State appropriation -0nly 
if approved by the Department, of Welfare. 

Whether officers should be empfoyed and paid for over-time is a 
matter to be determined by the board of trustees, subject to the rules 
of the Department of Welfare governing the employment of per
sons by these institutions. 

v. 

BILLINGS TO COUNTIES 

. '' 1. The practice in these institutions has been to 
bill the counties at the end of each quarter. For this 
reason the institutions are short of funds towards the 
end of the quarter. Is it lawful for the institutions to 
bill the counties in advance on an estimateed cost, the 
same as the institutions draw advance requisitions 
against State appropriations?'' 

Under the legislation quoted under the first heading of this opinion, 
it is obligatory upon the penitentiaries and the Pennsylvania Train
ing School to send their bills to the counties quarterly; the Penn
sylvania Industrial Reformatory must send its bills annually; and 
the State Industrial Home for Women is authorized to forward its 
bills ''periodically.'' 

In the latter case, the periods may be as determined by the board 
of trustees ·of the Home. Bills may be sent on a monthly, quarterly, 
or annual basis. 

In none of these c~ses would it be lawful for the boards of trustees 
to bill the counties in advance, on an estimated basis. 

The situation to which your question refers is very unbusinesslike 
and should be remedied by appr-0priate legislation; but it cannot be 
remedied in any other way. 

'' 2. Some of these institutions' expenses have been 
contracted and not charged to counties. Is it proper for 
the institution to defer to future periods any part of the 
maintenance charges for the current period?'' 

It is not proper for any of the insituttions to which this opimon 
applies to defer to future periods actual expenses of maintenance 
f-0r the period for which an account is rendered. The reason for this 
is obvious; 

The population of these institutions is rarely, if ever, exactly the 
same during two successive periods; and the relative number of in
mates from the several counties is not likely to be the same. To 
defer a charge from one period to another involves, therefore, a pos-

S-4593-A. G.-6 
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sible, and an almost inevitable, undercharge to certain . counties for 
the current period, and an overcharge to other counties for the future 
period. 

The insitutions may, however, bill ~he .counties upon a consumption 
basis rather than upon an expenditure bas.is, and to do so would be a 
much more exact method of computing costs. For example, if in 
the month of April, an institution purchases and pays for the coal 
which will be consumed during the next winter, it would be grossly 
unfair to charge the amount paid out for coal in April as a part of 
the maintenance cost for that month. The cost of the number of 
tons cif coal actually used in November should be included in the 
cost ·Of maintenance for November at the price per ton paid in April. 

'' 3. Should the Eastern State Penitentiary bill the 
Pennsylvania Industrial Reformatory for the main

. tenance of inmates transferred by it, or should it bill 
the. county from which the inmate was originally com
mitted to the reformatory? (See Act of July 11, 1923, 
P. L. 1044.)" 

We regard it as extremely doubtful whether, under the Act of 
July 11, 1923, P. L. 1044, prisoners can be transferred from the 
Pennsylvania Industrial Reformatory to a State penitentiary. The 
Act ·Of 1923 applied only to transfers from institutions for ''adult 
prisoners." The Reformatory, under the Act of June 8, 1881, P. L. 
63, Section 9, is an institution for "male criminals, between the ages 
of fifteen and twenty-five.'' Boys between the ages of fifteen and 
twenty-one are not adults; and the Reformatory is, therefore, not, 
distinctively, an institution for "adult prisoners." 

If, however, the Act of 1923 does permit inmates of the Reform
atory to be transferred under its provisions to a penitentiary, the 
board of trustees is obliged to bill the county from which the pris-0ner 
was originally convicted, and not the Reformatory, for the main
tenance of such prisoner. This is clearly the meaning ·of Section 4 
of the Act of July 11, 1923. 

In the case of inmates of the Reformatory who are sentenced by 
the Courts of Huntingdon County, to a penitentiary, Section 3 of 
the Act of June 3, 1893, P. L. 280, expressly provides that the pen
itentiary shall bill the county,-not the Reformatory,-for the main
tenance of such pris-0ners. 

'' 4 . . Can a board of trustees cancel charges of a par
ticular kind to one county without giving the same con
sideration to other counties? In one instance a board 
of trustees reduced the bill of Philadelphia County in 
the amount of the cost of certain repairs which Phila
delphia County refused to pay.'' 
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As previously pointed out, ordinary repairs are to be included in 
the calculation of the cost of ''maintenance.'' If an item for such 
repairs is incli.ided in one county's bill for a given period, a similar 
item must be included in the bills of all counties for the same period. 

If, on the ·other hand, an item for extraordinary repairs was im
properly included in computing the maintenance costs for a period, 
and the bill of one county is reduced by eliminating this item, the 
bills of all counties must be likewise reduced £.or the same period. 

'' 5. Do these institutions have the right to charge 
counties a maintenance cost per day in excess of the 
actual cost? In some cases the amount charged the 
counties is just a few cents above the actual cost but 
this amount spread over a period of yea.rs has per
mitted these institutions to create quite a surplus 
fund.'' 

None of these institutions has a right to charge counties a main
tenance cost per day in excess of the actual figures shown by the 
books and · records of the institution. No matter how small the per 
diem excess charge may be, it is improper and unlawful. The rec
ords of these institutions should be so kept that the actual main
tenance cost £.or every period can be determined with precise ex
actness. 

'' 6. The Pennsylvania Industrial Reformatory un
der the law must keep records on a fiscal year basis end
ing May 31. The institution bills counties for main
tenance on a calendar year basis. Can it render its bills 
on any basis other than the calendar year? '' 

Section 17 of the Act of April 28, 1887, P. L. 63, provides that 
the clerk of the Reformatory shall keep ''an account of the cost 
of the support and . maintenance of each convict with the county from 
which he is sent to the Reformatory, which sa.id a.ccou~t shall annually 
be approved" by the managers and forwarded to the counties for 
payment. 

While Section 607 of The Administrative Code definitely established 
a fiscal year ending May thirty-first for all departments, boards and 
commisisons, it did not make provisions for readjustment of the ac
counting between the Reformatory and the counties. Accordingly, 
any county might object to the receipt during any one twelve months' 
period, of more than one bill from the Reformatory for the same 
inmate. However, for all new inmates, bills could lawfully be sent 
to the counties for the first fiscal year period, so that in the course of 
time, a gradual readjustment to the fiscal year basis would be ac
complished. 
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A better plan would be to ask the Legislatur~ to correct this sit
uation by an amendatory Act. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

State hospitals- PhysiC'ian ernplo11ed by-Right to charge patient-Refund of 
fees collected-Physician on pay-roll of corporation. 

1. Physicians employed by S'tate hospitals on a salary basis may not charge 
and retain fees for services, but all fees collected must be turned over to the 
institution. 

2. Neither the hoard of trustees nor the executive board has power to author
ize salaries with the additional right to retain such fees. 

3. Fees collected in the past ancl retained by physicians should be refunded 
to the State Treasury. 

4. A physician who is a part-time employee of the State may legally be re
tained on the pay-roll of a corporation for services rendered outside the hospital. 

State hospitals- Free and pay service-Rules a.nd regulations-Amount charge
a/Jl.e to employees wzder Workmen's Compensation Act of 1919. 

5. Thi' extent of free service in the varioug State hospitals depends on the 
statutes und er which they were created. In the Ashland, Blossburg, Connells
ville, Philipsburg and Scranton ~ tnte Hospita ls, indigent patients must be 
treated free, while those ab'.e to pay should be compelled to do so. In Hazleton 
and Shamokin ho~pitals injured laboring men must be treated without charge, 
subjeet to the duty of their employers to pay hospital charges under the Work
men's Compensation Acts , while all others who are able to do so should be 
required to pay. At Nanticoke and Coaldale, the question of charge is in the 
discretion of the boards of trustees. 

fl. In computing charges to employers for the first thirty days of disability, 
under section 306 of the Workmen's Compensation Act of June 26, 1919, P. L. 
642, the amount is unlimited and may include the same charges for services, 
medicines and supplies as a re nsua'.ly charged paying ward patients for similar 
services. 

7. After the expiration of the thirty-cl ay period, the patient may be charged 
for treatment unless he is within the class entitled to free treatment. 

Department of Justice, 

Harrisburg, Pa., June 26, 1928. 

Honorable Arthur P. Townsend , Budget Secretary, Harrisburg, Penn
sylvania. 

Sir: We have your request to be advised with regard to certain ques
tions which the recent audits of State hospitals for the sick and in
jured have suggested. 
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We shall state and answer your questions, in their order : 

I 

PHYSICIANS AND SURGEONS COLLECTING FEES FOR 
THEIR OWN BENEFIT 

'' 1. Where physicians and surgeons are employed 
on a salary basis, can these physicians and surgeons 
charge and collect fees for their own benefit~'' 

In our opm10n it is unlawful for any physician or surgeon em
ployed by a State hospital on a salary basis, to charge and collect 
fees for his own benefit, for services rendered in the institution. 

Any fees or charges collected for such services should be turned 
over to the ins:titutjon. These hospitals are State institutions, con
ducted in State-owned property and operated by State employes. In 
all cases in which the circumstances justify a charge for the use of 
the hospital's facilities, or for services rendered by employes of the 
hospitals, the amounts collected belong to the State and should be 
used to defray, pro tan to, the hospitals' expenses. 

What we have said applies to all physicians and surgeons employed 
by these hospitals on a salary basis, whether for part time service or 
full time service. • 

"2. Has the Executive Board the r,ight to authorize 
salaries with permission to also collect fe.es?'' 

'' 3. Have the Boards of Trustees power to permit 
by resolution, physicians and surgeons to collect not 
only salaries but also fees, without record being made 
in the hospital books?'' 

The Executive Board does not have the power to permit salaried 
physicians or surgeons to collect and keep fees for services performed 
by them in State hospitals. 

Section 709 of The Administrative Code authorizes the Executive 
Board: 

''To standardize the qualifications for employment 
and all titles, salaries, and wages of persons employed 
by the admfoistrative departments, boards, and com
missions * * *'' 

To permit salaried employes of the State to collect and retain for 
their own use fees for services rendered by them on State property 
and directly or indirectly incidental to their State employment, would 
clearly not be standardizing their compensation. 

The Executive Board has not yet established a standard salary for 
superintendents of State ,institutions. Accordingly there is as yet no 
standard for these positions to which t.he boards of trustees can con-
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form. However, pending the adoption of such a standard, the boards 
must "fix" the compensation of their superintendents. To let a super
intendent receive fee~ from patients is not fixing his salary, and any 
arrangement contemplating the recejpt of fees from patients as all or 
a part of his compensation, would clearly be illegal. 

What we have just said has been true only since the passage of The 
Adminstrative Code. Prior to that time ·the several hospitals were 
managed by corporate boards of trustees, whose actions in contract
ing with their respectjve employes, including superintendents, was not 
restricted as it is under the Code. 

Accordingly, we advise you that neither the Executive Board nor 
the boards of trustees of State hospitals could lawfully permit salaried 
employes to retain as part of their compensation, fees received from 
patients. . 

4. ''Is it lawful for a physician or surgeon on the 
payroll of these institutions to be on the payroll of a 
corporation?'' 

If the physician or surgeon is a full-time employe of th€ institution 
he could not lawfully also be on the payroll of an individual, a part
nership or a corporation. 

If the physician or surgeon is only a part-time employe of the State, 
he may lawfully be on the payroll of a corporation for services ren
dered by him oidsiiie of the institution. 

As previously stated, no State employe can lawfully · retain for his 
own use fees or compensation for services rendered by him in the in
stitution. These institutions were not established and cannot be used 
for private gain. Any emoluments for services rendered in them by 
any physician or surgeon on the State's payrolJ, should be paid to the 
respective institutions. 

5. ''If the collection of fees by physicians and sur
geons is illegal should these fees collected in the past be 
refunded to the State Treasury?" 

Fees which have been illegally retained by physjcians and surgeons 
employed by a State hospital, should be refunded. If such fees had 
been paid to the institution when they were collected, they would have 
reduced the State's appropriation liability to the hospital; and any 
moneys refunded by physicians or surgeons should be paid into the 
State Treasury . . 

II. 

FREE SERVICE 

''Do the board of trustees either as a body or individ
ually, the surgeon-in-chief or any other persons have the 
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legal power to authorize free treatment to patients finan
cially able to pay Y '' 

167 

There are ten State hospitals for sick and injured persons. With 
the except,ion of three of them which were created by the same A'Ct 
of Assembly each hospital was established or acquired as a State insti
tution by a separate Act. The three hospitals which were created by 
the same Act are the Blossburg, Connellsville and Philipsburg State 
Hospitals. The Acts differ in a number of particulars so that a general 
rule cannot be stated, governing the extent to which free service shall 
be rendered in all State hospitals for the sick and injured. 

On November 15, 1923, Deputy Attorney General J. W. Brown 
rendered an Opinion to Honorable C. W. Hunt, Deputy Secretary of 
Welfare, in which he covered in detail the extent to which free service 
must be. rendered by the hospitals in question. See Offic,ial Opinions 
of the Attorney General, 1!}23-1924, page 369. For your convenience 
we shall restate Deputy Attorney General Brown's conclusions, as 
follows: 

1. In the Ashland, Blossburg, Connellsville, Philipsburg and Scran
ton State Hospitals, indigent injured patients must be treated without 
charge. Injured patients who are not ind,igent should be made to pay 
the hospitals' established charges for the services rendered. 

If any patients other than injured patients are admitted, the same 
distinction prevails,-indigent patients should be treated w,ithout 
charge, and all others should be required to pay. 

2. In the Hazleton and Shamokin State Hqspitals, persons injured 
in mines or workshops and on railroads and injured laboring men gen
erally must be treated wjthout charge, subject to the duty of their 
employers to pay for medical and hospital services under the work
men's compensation laws to which we shall refer later. 

All other patients, unless indigent, should be required to pay the 
hospitals' established charges for the services rendered. 

3. There are no statutory provisions specifying what classes of 
pat,ients shall be admitted to the Nanticoke and Coaldale State Hos
pitals, or what classes of patients shall pay. Their boards of trustees, 
with the approval of the Department of Welfare, must, therefore, deal 
with these matters in the rules and regulations governing the operation 
of their respective institutions. -

Subsequent to the date of Deputy Attorney General Brown's Opin
ion there has been no change jn the law which requires any modifica
tion of the views expressed by him. 

Clearly the matter of payment for services rendered should be 
definitely covered by the rules and regulations of the several hos
pitals; and if the rules and regulations require all persons to pay who 
are financially able to do so (and this may be done except at Hazel-
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ton and Shamokin, where persons injured in the m,ines or workshops, 
or on the railroads, and injured laboring men must be treated free 
to the extent to which their employers are not liable under the Work
~en's Compensation Act), neither the board of trustees nor any mem
ber thereof nor the superintendent nor the surgeon-in-chief nor any 
other officer or employe, .;;_a,y make any exception in favor of any ;in
dividual patient. All patients, unless they are indigent, must pay; 
and this rule must be administered uniformly and without exception. 

All free cases should, of course, be ward cases. A person not wholly 
indigent but unable to pay ,in full for ward treatment should be re
quired to pay as much as he can. 

III 

INSTITUTIONS COLLECTING FEES FOR THEIR 
OWN BENEFIT 

1. ''In addition to the board and general hospital 
service, is it lawful for these institutions to charge, col
lect and retain for their own use, fees from all classes 
of patients for medical and surgical services rendered 
by their salaried staff~' ' 

2. ''Should the ward rate cl;targed patients be less 
than the per diem cost~'' 

3. ''Can the hospital collect full ward rate plus physi
cians, surgeons, operating-room and X-ray fees in com
pensation cases~" · 

4. ''In compensation cases where the injured employe 
remains in the hosp.ital beyond the statutory thirty day 
period, is the employe personally responsible for services 
rendered by the hospital after the end of the statutory 
period and have these institutions the right to collect med
ical and surgical fees as well as .hospital charges from the 
patient for services rendered beyond the thirty day 
period~'' 

1. Your first question under this heading has already been an
o'Wered. It is not lawful for these institutions to collect fees from all 
classes of patients, for medical and surgical services rendered by their · 
salaried staff, as certain classes must be treated free of charge, as 
stated under the preceding heading. It is lawful for these institutions 
to charge, collect and use for maintenance, fees received for medical 
and surgical services rendered by their salaried staff to any and all 
patients other than those who must be treated without charge. 

The ward rate charged to patients should be, as nearly as practi
cable, the actual cost of the service rendered. 

2. In compensation cases these institut,ions are entitled to collect 
from employers the cost of surgical, medical and hospital services and 
medicines and supplies furnished to injured employes, notwithstap.d-
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,ing the fact that the injured employes would be entitled to free serv
ice, if their cases did not come within the provisions of the Work
men 's Compensation laws. This point was expressly decided by the 
Supreme Court of Pennsylvania in Trustees of State Hospital vs. Le
high Valley Coal Co,, 267 Pa. 474 (1920). 

With regard to the amounts collectible by the hospitals, the situa
tion is as follows : 

Section 306 (e) of the Workmen's Compensation Act of 1915, as 
amended by the Act of June 26, 1919, P. L. 642, prov.ides that: 

"During the first thirty days after disability begins, 
the employer shall furnish reasonable surgical and medi
cal services, medicines, and supplies, as and when needed, 
* * * The cost of such services, medicines, and supplies 

shall not exceed one hundred dollars. * * * In addition 
to the above services, medicines, and supplies, hospital 
treatment,, services and supplies shall be furnished by 
the employer for the said period of thirty days. The cost 
for such hospital treatment, service, and supplies shall 
not in any case exceed the prevailing charge in the hos
pital for like services to other individuals. * * * '' 

The Superior Court, in Denne vs. Plymouth Coal Mining Co,.mpany, 
91 Pa. Sup. Ct.429 (1927), held that tinder this Section the amount 
0f the employer's liability for "hospital treatment, . services and sup
plies" furnished during the first thirty days after disability begins is 
unlimited; and that a ruling by the Workmen's Compensation Board 
attempting to limit such liability to one hundred dollars was void. 

Accordingly in computing the amounts of these charges, the hos
pitals should include all items which they would charge to paying ward 
patients for similar services. These items would ,include the full ward 
rate plus charges for services of physicians or surgeons on the hospital 
staff, fees for the use of the operating room and of X-ray apparatus, 
if such charges are customarily made as a part of the cost of treating 
paying ward patients. The employer cannot, however, be required 
to pay any ,item which would not be charged against the patient if he 
were in the hospital as a paying ward patient. 

3. Your last question was answered by Attorney General Francis 
Shunk Brown ill an Opinion dat~d February 17, 1916, (Official Opin
ions for 1915-1916, page 575). He held that if the hospital is required 
to furnish care and services beyond the period during which the em
ployer is required to furnish such services, the hospital may charge the 
injured person with the cost of treatment unless the injured person 
is within the classes of persons who are entitled to free service, in 
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which case a charge could not properly be made under any circum
stances. 

Hospitals. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

Relationship between State mental hospitals and the several counties . . 

Department of J ustiee, 

Harrisburg, Pa., June 26, 1928. 

Honorable Arthur P. Townsend, Bud&'et Secretary, Harrisburg, Penn
sylvania. 

Sir: In this opinion we shall reply to a number of questions which 
you have asked regarding the relations between State mfmtal hospitals 
and the several counties. Your questions are as follows : 

. I 

"What are the relations of the counties to these in
stitutions?" 

II 

''Are the relations between the counties and these in
stitutions merely those of debtor and creditor, as far 
as the financial operations ·of these institutions are con
cerned?" 

III 

''After the counties have paid for the cost of main
tenance of patients or inmates, do they have any further 
jurisdiction over these funds?'' 

IV 

"What rights and powers have the counties to cause 
an audit or examination of the books, records and ac
counts of these institutions?" 

v 
''If a county desires additional information as to the 

records of the patient from that county, can it hold up 
the payment of its bill until the institution furnishes 
the information?'' 
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VI 

''The practice in these institutions has been to bill the 
counties at the end of each quarter. For this reason the 
institutions are short of funds towards the end of the 
quarter. Is it unlawful for the institutions to bill the 
counties In advance on an e8timated cost the same as 
the institutfons draw advance requisitions against State 
appropriations Y'' 

A-HOSPITALS FOR THE INDIGENT INSANE 

171 

The care and treatment of mental patients in institutions of all 
classes is the subject of the Act of July 11, 1923, P. L. 998. Section 
503 of that Act deals with the payment of the cost of care and main
tenance, including clothing of indigent persons committed to or con
fined in State mental hospitals. It provides that as far as possible 
the expense of maintaining such patients shall be paid out of their 
property or by their relatives, if any, who are liable for their sup
port. In the case of ,indigent persons, who have no relatives liable 
to pay for their m!lintenance, the Act provides that the cost of care 
and maintenance or the proportion thereof which cannot be collected 
from the patient or the person liable for his support ''shall be paid 
by the county or the poor district or municipality which is liable 
for his support and by the Commonwealth iI). the proportion which 
is now or shall hereafter be fixed by law." 

The Act of April 7, 1927, P. L. 157, provides: 

''That the expense of the care and treatment of the 
indigent insane, whether chronic or otherwise, in the 
State * * * hospitals for the insane, is hereby fixed at the 
uniform rate of three dollars per week for each person, 
including clothing chargeable to the respective county 
or poor district from which such insane person shall 
come, and the excess over said three dollars per week 
shall be paid by the State; but in no case shall said ex
cess exceed three dollars per week for each indigent in
sane person." 

The State institutions for mental patients are all administered by 
boards of trustees created by Section 202 of The Administrative Code 
(Act of June 7, 1923, P. L. 498, as amended by the Act of April 13, 
1927, P. L. 207). The counties have no part in the selection of these 
boards, nor have they any voice in the work for doing which the 
boards are responsible. The institutions are exclusively State in
stitutions and there is no relation of any character between the State 
and the counties as far as their operation is concerned. 

Accordingly, the only relation between the State and the counties 
under the legislation t-0 which we have referred at the beginning of 
this opinion is that of creditor and debtor. 
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The counties are liable for a definite charge of three dollars per 
week for each person for whose maintenance they are responsible. 
This charge be0omes due from the counties to the State regardless 
of the total cost of maintaining patients in the respective institutions 
and regardless of the weekly cost in any particular institution. 

It follows that there could be no possible reason why a county 
should claim or be given the right to audit the books of a State insti
tution for indigent mental patients, and that the counties- cannot law
fully decline to pay bills for maintenance of patients chargeable to 
them because they desire additional information respecting the rec
ords of any of the patients for whose maintenanoo they are being 
billed. If a county doubts that a particular patient has been in an 
institution during the period for which the county is asked to pay 
maintenance, the institution should furnish the county with satis
factory proof that the patient has been cared for during the period. 
That, however, is the only type of information to which the counties 
are entitled. 

What we have said disposes of your first five questions. 
In answer to your sixth question, we beg to advise that if these in

stitutions cannot finance themselves from quarter to quarter there is 
nothing to prevent them from billing the counties at intervals of a 
month rather than upon a quarterly basis. It would not, however, 
be lawful to bill the counties in advance on the basis of an estimate 
of the number of patient weeks for which the counties will, respec
tively, be liable for the current period. This could be done only if 
there were specific statutory authority permitting it. There is no 
such authority. 

B-HOSPITALS FOR THE CRIMINAL INSANE. 

The Farview State Hospital is the only institution of this class. 

If a person convicted of, and under sentence for, crime is committed 
to a hospital for .mental diseases, the county in which the person was 
committed to the hospital must pay, during the term for which the 
prisoner was sentenced, the expenses ''of the care and treatment, 
including clothing" of such person. After the sentence has exp.ired, 
if the person remains in the institution, the proper county must pay 
the same rate which it would pay if such person were an inmate of 
an institution for the indigent insane. Section 507 of the Act -0f 
July 11, 1923, P. L. 998. Collections of such expenses from counties 
required to pay them must be made by the institution in which such 
insane persons are confined. 

If a county questions the a.mount which it is asked to pay as repre
senting the cost of caring for, maintaining and clothing insane pris
oners under sentence, for whose maintenance and clothing the county 
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is res\onsible, the institution should promptly endeavor to satisfy 
the cou~ty of the accuracy of its bill. This should be done regardless 
of the institution's legal duty to do so. However, the county does not 
have the right, through its own employes or otherwise, to insist upon 
auditing and examining the books and records of. the institution. 

In addition to the questions quoted at the beginning of this opin
ion you asked another question which is solely applicable to the rela
tions between the counties and the Farview State Hospital, namely: 

"Was it the intention of the . Act of July 11, 1923, 
P. L. 998, to establish an annual rate for clothing pa
tients to be charged to counties, or is the institution to 
be reimbursed for .only the cost of such clothing 1 '' 

It is our opinion that under Section 507 of the Act of July 11, 1923, 
P. L. 998, the counties can be charged only with the actual cost of 
clothing insane prisoners. It would, therefore, be unlawful to at
tempt to collect from the counties an annual rate for clothing pris-
oners. 

Very truly yours, 

DEPARTMENT OF .JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Instit1ttion.~-nepartm.ent of Welfare-Inmates. 

Employment of inmates and patiE>nts of State institutions and the disposi
tion made of products raised or made in or taken from property of State 
institutions. 

Department of Justice, 
Harrisburg, Pa., June 29, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn
sylvania. 

Sir: In this opinion we shall advise you with regard to the employ
ment of inmates and patients of State institutions within the Depart
ment of Welfare, and the disposition of products made or raised in or 
taken from the property of such institutions. 

I 

STATE HOSPITALS FOR MENTAL PATIENTS 
AND MENTAL DEFECTIVES 

Under Section 601 of the Act of July 11, 1923, P. L. 998, every 
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mental patient in any inst,itution or place for mental patients within 
the Department of Welfare has, among others. the following- rights: 

and 

" ( c) 'l'o be employed at a useful occupation in so far 
as the condition of such patient may permit, and the 
institution or place is able to furnish useful employment 
to the pat,ients;" 

" ( d) To sell articles, the product of his individual 
skill and labor, and the produce of any small individual 
plot of ground which may be assigned to and cultivated 
by him, and to keep or expend the proceeds thereof or 
send the same to his family." 

'rhe Act of May 28, 1907, P. L. 290, as amended ~Y the Act of 
April 27, 1925, P. L. 307, prov.ides that all inmates of any State in
stitution or hospital for the care and treatment of insane, feeble
minded, and epileptic persons ''may make, manufacture, or produce 
such supplies, manufactured articles, goods, and products for said 
institution or hospital or for the Commonwealth or for any county, 
city, borough, or township thereof, or any State institution or any 
educational or charitable institution receiving aid from the Common
wealth.'' All supplies, manufactured articles, goods, and products 
so made, manufactured, or produced ·'may be sold or ·exchanged to 
or with the Commonwealth or any county, city, borough, or township 
thereof, or any State institut,ion or any educational or charitable in
stitution receiving aid from the Commonwealth.'' 

The proceeds of such sales may, under the Act, be expended, with 
the approval of the Department of Welfare, for salaries, wages, or 
other compensation of employes, the purchase of supplies or equip
ment, or any other expenses .of any kind or description necessary for 
the proper conduct of the work of the inst.itution. 

However, all supplies, manufactured goods, and products sold under 
the Act of 1907, as amended, must bear a stamp giving the full name 
or title of the institq.tion in which the article was made, m~nufactured, 
or produced. A fine of not more than five hundred dollars ($500) is 
provided in the event that any trustee, manager, superintendent, or 
other person connected with any such institution permits articles to 
be sold or exchanged contrary to the provisions of the Act. 

You ask the following questions, which we shall answer as we state 
them: 

'' 1. Do the boards of trustees of these institutions 
have the authority under the Act of July 11, 1923, P. L. 
9~~' t? ~ivert f~ds received from the sales of products 
of md1v1dual patients to the benefit of all patients ?' ' 

The answer to this question must be unqualifiedly in the negative. 
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The earnings of individual patients cannot under the Act of 1923 be 
diverted' to a fund for the benefit of all patients. 

"2. Under the Act of May 28, 1907, P. L. 290, as 
amended by the Act of April 27, 1925, P. L. 307, do the 
boards of trustees of these institutions have the authority 
to make sales of agricultural products to anyone other 
than the Commonwealth of Pennsylvania, any county or 
municipality thereof, or any State-owned or State-aided 
institution?'' 

The answer to this question is also in the negative. The institution 
may use products made or raised under the provisions of the Act of 
1907 as amended. If it does not use them, the market for the sale 
or exchange of such products is limited as stated in your question. 

'' 3. Should the moneys derived from the profits of an 
occupational therapy department, wherein articles of 
merchandise are manufactured by patients for sale and 
also for _the use of the institution, be used for the direct 
benefit of such patients or should such profits be used for 
maintenance purposes.'' 

In our opinion the products of an occupational therapy department 
maintained by an institution must be used by the institution or sold 
or exchanged under the provisions of the Act of May 28, 1907, P. L. 
290, as amended by the Act of April 27, 1925, P. L. 307. Profits 
from sales are not, however, required to be devoted to what are, 
strictly speaking, ''maintenance purposes.'' They may, under the 
Act of 1925, be used, with the approval of the Department of Welfare, 
for ·maintenance purposes ''or any other expenses of any kind or 
description necessary for the proper conduct of the work of" the 
board of trustees. This language comprehends expenditures for pur
poses, other than maintenance, which the board of trustees and the 
Department of- welfare believe necessary for the proper C!'.:mduct of 
the board's work. 

We call attention to the fact that an "accurate record" of all sales 
and expenditures of the proceeds thereof, must be kept, subject to 
examination and audit by the Auditor General. 
· Patients may retain the proceeds of their labor, under the Act of 
1923, only if the articles sold were produced by their ''individual'' 
skill and labor. 

'' 4. Does the superintendent of an institution have 
the authority to segregate funds received from the sales 
of agricultural products such as vegetables, wood, and 
flowers, from the maintenance moneys and use these funds 
for the purchase of automobiles for the benefit of the 
institution, operations, etc., and what disposition should 
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be made of balances of cash remaining in such fund 1 
Also, who is responsible for illegal expenditures of such 
moneys 1' ' 

Under the Act of May 28, 1907, P. L. 290, as amended by the Act 
of April 27, 1925, P. L. 307, receipts from the sale of products raised 
by inmates or patients of these institutions may be used for the pay
ment of any expenses "of every kind or description necessary for the 
proper conduct of the work of" the inst.itution, provided the expendi
ture has been approved by the Department of Welfare. As indicated 
in answer,ing your previous question, the proceeds of sales of prod
ucts raised by the inmates may be used for what are not strictly 
''maintenance purposes;'' and they may also be used for purposes 
for which the Legislature may not have made an appropriation. 

Products raised by employes,-not inmates or patients,-cannot be 
sold under any circumstances as there is at present no statutory au
thority permitting boards of trustees of State institutions to sell or 
exchange such products. 

If any funds have accrued from such sales they should be held 
pending action by the Legislature directing what disposition should 
be made of them. 

For the illegal disbursement of any money in the possession of the 
board of trustees of a State institution, the person or persons who 
made the disbursement would be liable. 

'' 5. Can farm products raised by an institution be 
bartered for groceries or other products used in the in
stitution~'' 

Farm products raised by these institutions may be exchanged only 
in the course of a transaction with the Commonwealth, a county, 
city, borough, or township, or a State-owned or State-aided institution. 
If, therefore, groceries or other products used in an institution can 
be obtained from any of the sources mentioned, in exchange for farm 
products, the exchange would be lawful. Otherwise, the exchange 
would be unlawful. 

'' 6. Should employes be permitted to sell tobacco or 
confectionery to patients and employes and retain the 
profits therefrom for their personal use~'' 

In our judgment this question must be answered in the negative. 
Boards of trustees of State institutions within the Department of 
Welfare cannot permit employes to engage in business for their own 
benefit within the institution. The Administrative Code requires 
boards of trustees to fix the compensation of their employes in ac
cordance with the classification adopted by the Executive Board. To 
permit any individual employe to make extra money by selling ar-
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ticles to\ inmates would enable such employe 
excess of the standard compensation to which 
are required to conform. 

to be compensated in 
the boards of trustees 

"7. In an institutioon for indigent insane or foeble
minded persons, should a patient classed as 'indigent' 
be required to pay out of his earnings, if any, a part 
of the cost of his maintenance?'' 

To be indigent, it is not necessary that a person be .penniless and. 
a board of trustees can properly allow a patient who is classed as 
indigent to retain for his own use a small sum of money. If, however, 
the patient earns an amount sufficient to cover the cost of his main
tenance or more, it would be entirely proper to deduct from his earn
ings the whole or a part of his maintenance cost, leaving him, how
ever, a small amount for his own use. We do not interpret Section 
601 of the Act of July 11, 1923, P. L. 998, as requiring the institu
tion to permit the individual patient to keep everything which he 
earns, notwithstanding that he .entered the institution as an indigent 
person, whose maintenance was charged jointly to the community 
from which he came and to the Commonwealth. If his earnings are 
such that he ceases to be indigent while within the institution, he 
must pay his way just as every other patient, who is able to do so, is 
required to do. 

You also ask the following question which applies only to institu
tions for mental defectives : 

'' 8. Does the board of trustees· of an institution for 
the feeble-minded have the legal authority t 10 arrange for 
the employment of patients outside of the institution and 
incur the expense of transporting the patients from 
and to the institution and paying the wages thus earned 
to the patients?'' 

We cannot sanction this practice. 
To permit patients to work outside of the institution is not within 

either the letter or the spirit of the Act of July 11, 1923, P. L. 998, 
or the Act of May 28, 1907, P. L. 290, as amended by the Act of 
April 27, 1925, P. L. 307. 

We are of the opinion that the practice in question should be dis-
continued. 

II 

PENAL AND CORRECTIONAL INSTITUTIONS 

Industries in penal and correctional institutions are regulated by 
the following statutory provisions: 

1.. Section 2012 of The Administrative Code (Act of June 7, 19231 
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P. L. 498, as amended by the Act of April 13, 1927, P. L. 207). Under 
this section -0f the Code, the Department of Welfare '':>hall have the 
power, and its duty shall be'' to ''establish, maintain, and carry on 
industries in the Eastern Penitentiary, the Western Penitentiary, the 
Pennsylvania Industrial Reformatory at Huntingdon, and such other 
correctional institutions of this Common wealth as it may deem 
proper." The products of these industries are directed to be sold 
by the Department of Welfare "to the Commonwealth, or to any 
county, city, borough, or township thereof or to any State institution, 
or to any educational or charitable institution receiving aid from the 
Commonwealth.'' The proceeds of all such sales are required to be 
paid into the ''Manufacturing Fund,'' out of which all costs of manu
facturing and selling products are paid, including wages to inmates, 
as provided in clauses (e) and (f) of Section 2012 of the Code. 

2. The Act of April 7, 1925, P. L. 188, as amended by the Act of 
May 10, 1927, P L. 862. This Act permits the Department of Wel
fare to sell products of industries established under Section 2012 of 
The Administrative Code, which are not purchased by the public 
agencies mentioned in that section, to ''the Government of the United 
States, including all departments, bureaus, commissions, and all agen
cies thereof existing under acts of the Congreos of the United States; 
and to the Government of any State or Commonwealth of the United 
States; and to any county, city, borough, township, school district, 
or other organized subdivision of any State or Commonwealth of th~ 
United States; and to any institution maintained by, or receiving aid 
from, any State or Commonwealth of the United States, or any or
ganized subdivision thereof.'' 

3. The Act of April 27, 1925, P. L. 304. This Act provides that 
the Department of Welfare shall pay out of the Manufacturing Fund 
to "inmates in said State institutions performing labor of any kind 
necessary to the proper maintenance of such institutions and the m
mates thereof,'' wages at not more than twenty cents per day. 

We shall now state and answer your questions: 

"1. A number of inmates pursue industries for pri
vate gain. Can industries be pursued by inmates if such 
industries are not under the- direction of the Prison La
bor Division of the Department of Welfare and if the 
products therefrom are not sold to departments of the 
Commonwealth of Pennsylvania, State-owned or State
aided institutions or to counties of the Commonwealth Y'' 

When the Department of Welfare shall have provided industries 
in which all inmates of the State's penal and correctional institutions 
can be employed, it will be unlawful for the boards ,of trustees of 
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these in~~itutions to permit any prisoners to be engaged at work other 
than that provided for them by the Department. 

However, the industries thus far established furnish employment 
to only a part of the population of these institutions. We can find no 
law requirii;ig the boards of trustees of these institutions to compel 
those prisoners to be idle for whom the Department of Welfare has 
not provided work. The boards cannot use any of the funds which 
they administer to establish additional industries for inmates; but 
if the inmates themselves have or can obtain necessary capital to 
enable them to manufacture and sell marketable articles, we are of 
the opinion that the boards may properly per-mit them to make such 
articles and sell them through outside agencies. In these cases, the 
proceeds of the sale ,of these articles are the property of the inmates 
who made them. 

There are no restrictions . upon the sale of such articles. 
It would, of course, be preferable to have all prisoners engaged at 

work supplied by the Department of Welfare; and it is the duty of 
that Department, as rapidly as possible, to extend the prison industries 
t<l render this possible. The views we have expressed apply only 
pending the full performance of that duty. 

'' 2. Does the institution have the authority to carry 
on any industries except such as may be designated, 
established and carried on by the Department of W el
fare?" 

.An institution, as such, cannot establish any industries. Only the 
Department of Welfare may establish industries in State penal or 
correctional institutions. To this effect, see the Opinion <lf Deputy 
.Attorney General Frank I. Gollmar to the warden of the Eastern 
State Penitentiary, dated February 11, 1926. 

'' 3. Does the board of trustees have the legal au
thority to pay wages from maintenance funds to inmates 
employed in maintenance activities?" 

In an Opinion rendered by Deputy .Att<lrney General S. M. R. 
0 'Hara to the Department of Welfare, on November 22, 1927, we 
held that the boards of trustees must pay to the Manufacturing Fund, 
amounts covering the wages of inmates employed in the so-called 
''maintenance activities'' of their· respective institutions. Otherwise, 
the Manufacturing Fund eould not pay the wages required to be 
paid to inmates under the .Act of .April 27, 1925, P. L. 304; and it 
cannot be presumed that the Legislature intended by the .Act of 1925 
to require the Manufacturing Fund to be depleted to the point of ex
haustion as would be the case if the institutions· should fail to con
tract with the Department of Welfare for the work <lf these inmates . 

.Any amounts paid to the Manufacturing Fund under Miss 0 'Hara 's 
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opinion, must, of course, be charged to the counties as a part of the 
cost of maintaining or keeping prisoners. 

"4. Is .it legal to sell farm animals, perishable and 
mm-perishable products, etc., to persons other than the 
Commonwealth, any county or municipality, even though 
the latter have no use for same~'' 

Under the Act of April 7, 1925, P. L. 188, as amended by the Act 
of May 10, 1927, P. L. 862, the products of industries established in 
State penal and correctional institutions may be sold by the Depart
ment of Welfare to : 

1. The Commonwealth of Pennsylvania; 
2. Any county, city, borough, township, school dis

trict, State institution or State-aided institution of Penn
sylvania; 

and, if all of the products cannot be sold to these agencies, then to 
any of the following: 

3. The United 8tates government including all de
partments, bureaus, commissions and agencies thereof · 
existing under Acts of Congress ; 

4. Any state of the United States other than Penn
sylvania, or any county, city, borough, township, school 
district or other organized subdivision of any state other 
than Pennsylvania; and 

5. Any institution maintained or aided by any state 
other than Pennsylvania or any organized subdivision 
thereof. 

The Department of Welfare cannot , lawfully sell any products of 
industries conducted by it, to any purchaser not listed above. 

Boards of trustees cannot lawfully sell to anyone anything produced 
in their institutions or on the grounds over which they have jurisdic
tion, unless such sales are authorized by statute. 

The only penal institution which has the right to sell surplus farm 
products is the Boarq of Trustees of Western Penitentiary, which, 
in our <lpinion, has authority under the Act of April 4, 1913, P. L . 44, 
to dispose of surplus farm products raised on the farm connected 
with the Rockview Penitentiary. The Act of 1913 expressly provides 
th.at farm implements and live stock may be purchased by the Board 
of Trustees and the cost the1;eof charged to the counties as mainte
nance items. In view of the fact that implements and live st<lck 
needed for the operation of this farm are chargeable to the counties, 
the Legislature must have intended that the Board of Trustees might 
sell any surplus products of the farm, and credit the income from 
this source to the cost of keeping prisoners. 
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'' 5. What is the law in regard to branding of prison 
labor products? How can it be enforced~ What are the 
:i;.ienalties for violating it?'' 

181 

The Act of June 20, 1883, P. L. 125 has never been repealed. It 
required the branding of all goods, wares, merchandise or other ar
ticles or things made by convict labor in any institution in which 
convict labor is empl-0yed "whether for the direct benefit and main
tenance of" such institution, "or upon contract by the authorities of 
the same with any person." 

While this act has never been repealed we are of the -0pinion that 
it has no application whatever to the Department of Welfare in the 
conduct of industries within the State penal and correctional insti
tutions, and that it has no application in connection with the sale, 
through outside agencies, of articles manufactured by inmates by the 
use of their -0wn or borrowed capital. 

The Act of 1883 was intended to apply in cases where penal and 
correctional institutions established industries for their own benefit 
or c-0ntracted with outside parties for the use of convict labor. As 
we have previously advised you, boards of trustees of State penal or 
correctional institutions cannot under our present laws either estab
lish industries or contract with outside parties for the employment of 
convicts. 

Accordingly the Act of 1883 has no force or effect at the present 
time. 

As 'there is no other Act of Assembly requiring goods produced by 
prison labor to be branded, we advise you that such goods need not 
be branded. 

State Institt1.tiotn.s. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

Collection of the cost of caring for. maintaining and clothing patients in the 
three State institutions, viz: Laurelton, Pennhurst, Polk. 

Department of Justice, 

Harrisburg, Pa., July 6, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harr,isburg, Penn
sylvania. 

Sir: You have asked to be advised upon a number of questions rel
ative to the collection of the cost of caring for, maintaining and cloth-



182 OPINIONS OI!' THE ATTORNEY GENERAL 

ing patients in the three State institutions for mental · defectives; 
namely, the Laurelton State Village, the Pennhurst State School and 
the Polk State School. .,, 

We shall answer your questions as we state them: 

"1. When a patient is admitted either upon volun
tary application or upon court order into a State feeble
minded institution, what powers and duties have the 
trustees of such institutions and the Department of Jus
tice and .its Bureau of Collections to collect and receive 
money for the care and maintenance of such patient from 
the patient or the persons legally liable therefor: 

(a) Have the trustees any right or duty to re
ceive or collect any sum or proportion less than the 
actual cost of maintenance? 

(b) If so, what power or -duty has the Depart
ment of Justice to collect the difference between the 
actual cost and the proportion paid by the patient or 
persons liable to pay same to the trustees? 

(c) If not, is the Department of Justice bound 
by the amount determined by the trustees in accord
ance with Section 309 of the Mental Health Act, 
or by the court, in accordance with Section 311 of 
the Mentai Health Act, as being the amount that is 
able to be paid and which can be collected in a pa'l'
ticular case Y 

(d) If not, does the Department of Justice and 
its Bureau of Collections follow the same pro.cedure 
as is followed in collection of money for the mainte
nance of the indigent insane? 

The admission, care and discharge of patients in State institutions 
for mental defectives is covered by the Mental Health Act of 1923 
(Act of July 11, 1923, P. L . 998). 

Sections 309, 310 and 311 of that act deal part.icularly with the 
admission of mental defectives to State inst.itutions and also contain 
provisions definitely providing who shall pay the cost of caring for, 
maintaining and clothing such patients. Section 309 applies to the 
admission of mental defectives under twenty years of age, and Sec
tions 310 and 311 to the admission of all other mental defectives. 

In the case of an application for the admission of a mental defective 
without court order, Sections 309 and 310 of the Mental Health Act 
provide that the application may be acted upon favorably only after 
it shall have been endorsed by the poor authorities of the county 
or the overseers or directors of the poor of the district in which the 
patient resides. 

In endorsing the application, the poor authorities are required to 
state whether the mentally defective person has an estate sufficient to 
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pay for his or her support and if not, whether the parents of the patient 
are of sufficient financial ability to defray the expenses, in whole or 
in part, of supporting their child at the institution. 

If thete be means of support in part only, it is the duty of the 
poor authorities to state the amount per month which the parent or 
parents or guard,ian of the patient will be able to pay. 

The person making the application for the admission of the patient 
is required to make a statement under oath as to the means of sup
porting the patient. 

In acce.pting the application, it is the duty of the authorities of 
the institution to fix the amount, if any, which shall be paid for the 
support of the patient and. to require payment for such support "so 
far as there may be ability to pay, ' ' as a condition to the admission 
or retention of the patient. However, ''said amount may at any time 
be changed by said managers or superintendent upon receiving fur
ther information concerning such means of support. '' 

In the event that there are no means of support, "in whole or in 
part" the poor authorities or directors 0r overseers of the poor en
dorsing the application are required to agree to pay the cost of cloth
ing "as may be required for the comfort and advantage of said 
person at an annual rate to be established by the trustees or managers 
of the school after submission of the same to and approval by" the 
Department of Welfare. All other support is to be paid for by the 
State. 

In the case of admissions of mental defectives to State institutions 
upon court order, Section 311 of the Mental Health Act requires the 
court or judge hearing tbe application for admission to inquire into 
the financial circumstances of the patient and if the same be sufficient 
for the purpose to make an order directing the payment therefrom 
"of the cost of clothing and other support" of the mental defective. 
If there be no such estate, the court is required to order ''that such 
payment be made by tbe husband or parent of such mentally defective 
person, if it appear that the circumstances of such husband or parent 
are such as to make such an order proper and advisable." 

If the estate of the patient is insufficient, and foe circumstances 
of the husband or parent are not such as to warrant an order for the 
payment of clothing or other support, ''the expense of clothing of said 
mentally defective person shall be paid for by the said county in which 
such mentally defective person resides; and all other support shall 
be provided for by the Commonwealth * * *." 

Before answering your specific questions, we call attention to Section 
504 of the Mental Health Act which provides that whenever any per
son is maintained as a patient in any mental hospital, wholly or in 
part at_ the expense of the Commonwealth, the Attorney General. 
through any agency authorized by hi:r~, "may inves.tigate the financial 
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ability of such patient or of the person liable for the support of such 
patient to defray the expense, in whole or in part, of his care and main
tenance at such hospital.'' Under the definitions contained in Sec
tion 103 of the act, this section applies to institutions for mental de
fectives as well as to all other mental institutions. 

We also call attention to the Act of June 1, 1915, P . L. 661, which 
empowers the Attorney General to make collections in all cases in 
which persons are maintained as inmates of any institution of the 
Commonwealth, in whole or in part at the expense of the Common
wealth. This act is of general application and is not limited to in
mates of institutions of any particular class. It applies generally 
to every institution maintained in whole ·Or in part at State expense. 

The Act of 1915, in Section 3, provides that ''the husband, ·wife, 
father, mother, child or children or any person who is an inmate of 
any asylum, hospital, home or other institution maintained in whole 
or in part by the Commonwealth of Pennsylvania, and who is legally 
able so to do, shall be liable to pay for the maintenance of any person 
as hereinafter provided. '' 

The remaining sections of the act specify in detail the procedure 
to be followed by the Attorney General, acting for the Commonwealth, 
in collecting such maintenance. 

The provisions of the Mental Health Act to which we have called 
attention and the provis.ions of the Act of 1915 are inconsistent. 
Under these circumstances, the later act prevails and, to the extent 
of the inconsistency, the earlier act must give way. Accordingly, the 
Mental Health Act of 1923, insofar as it is inconsistent with the 

·Act of 1915, must be regarded as the law now in force, and we are of 
the opinion. 

(a) That the trustees of State institutions for mental defectives 
are by law empowered to receive or collect the cost of maintaining 
an inmate, as per the agreement between the trustees and the person 
at whose instance he was admitted, or as per the order of the court 
made at the time of admission. If the agreement or the order of 
court provided for the payment of less than the· actual cost of mainte
nance, it is the duty of the trustees to collect the amount stipulated 
in the agreement or court order. 

(b) The trustees may request the Attorney General to investigate 
the :financial ability of any patient or his relatives liable for his sup
port to pay in full the cost of maintenance, and if, upon investigation 
by the Attorney General, or as the result of any information coming 
to the trustees from other sources, it appears that the patient's estate 
or the financial ability of his relatives liable for his support are such 
that the full cost of maintenance can be paid, the agreement should 
be amended or the court which committed the patient should be a.sked 
to r evise its order so as to provide for payment of the cost of cloth
ing and support in full instead of only in part. 
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Where the admission was upon court order, application _to the court 
to revise its order should be made by the Department of Justice. 

(c) There is no duty on the part of the Department of Justice to 
collect the difference between the , actual cost of support and the 
amount specified in the agreement or court order made at the time of 
admission. The only duty which the Department of Justice has in 
the premises is to investigate the facts, as provided in Section 504 of 
the Mental Health Act, and in cases where the facts justify such action, 
to apply to the court which committed the patient to increase the 
amount to be paid for his or her support. · 

( d) From what has already been said, it is evident that tbe De
partment of Justice does not follow the same procedure in dealing 
with these cases as it does in making collections of money for the -main
tenance of the indigent insane. 

'' 2. What persons are legally liable for the care and 
maintenance of feeble-minded persons? Are the persons 
enumerated in the Act of June 1, 1915, P. L. 661, as 
amended, viz; the husband, wife, father, mother, child 
or children of the patient liable for the care and mainte
nance of such patient, or have Sections 309, 310 and 311 
of the Mental Health Act restricted this class to the 
husband or parents of such persons, as the case may be?'' 

The ·only pe~ons who can be compelled to pay the cost of care, 
maintenance and clothing of mental defectives are those specified in 
Sections 309 and 311 of the Mental Health Act; namely, the husband, 
parent or parents of the patient. Section 3 of the Act of 1915 does 
not apply in these cases. 

'' 3. Does that portion of Section 503 of the Mental 
Health Act which provides that the support of a mental 
patient (which includes feeble-minded persons) 'shall 
be paid by such person as is liable . under existing laws 
for his support,' refer to the Act of 1915 or Sections 
309 and 311 of the Mental Health Act insofar as the 
feeble-minded are concer,,ned?'' 

In our opinion, Section 503 of the Mental Health Act has no ap
plication whatever to the payment of the cost of supporting mental 
defectives in State institutions. This subject is fully covered in Sec
tions- 309 to 311, inclusive. Section 503 is applicable only to the ex
tent to which its subject matter is not fully covered in other sections 
of the same act. 

'' 4. Do Sections 401, 506 and 508 of the Mental 
Health Act embrace the feeble-minded as well as the in
sane? This would seem to be the case in view of the 
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definitions of 'Mental Hospital' and 'Mental Patient' " 
as set forth in Section 103. 

(a) If so, then the cost of the transfer and dis
charge or removal of feeble-minded' in eertain in
stances would be payable from the appropriation 
for the care, treatment and removal of the indigent 
insane. Could such-. payments legally 'he made from 
an appropriation for the 'insane?' If not, from 
what fund should such payments' be made?'' 

In our opinion, Section 401 of the Mental Health Act applies to the 
transfer of mental defectives a3 well as to the transfer of other mental 
patients, but Sections 506 and 508 do not apply in the case of mental 
defectives. 

Section 506 provides that the cost of transfers shall be paid out 
of the appropriation ''for the care, treatment and removal of indigent 
insane'' made to the Department of Welfare. Mental defectives are 
not "indigent insane," and it is therefore quite evident that the sec
tion was not intended to apply to cases of the transfer of mental 
defectives. 

As Section 508 refers specifically to and depends for its effectiveness 
upon Section 503 of the Mental Health Act, and as that section does 
not apply to men.tal defectives , it is impossible to construe Section 
508 as embracing mental defectives. 

"5. The Commonwealth makes no collections from pa
tients in the Laurelton State Village institution for the 
expenses incurred in the maintenance of indigent feeble
minded. It is true that from 1917 to 1919 the burden of 
caring for the indigent patients in this institution was 
borne by the counties, but since the Act of July 16, 
1919, P. L. 982, the burden of supporting the indigent 
feeble-minded in Laurelton has been ·borne by the Com
monwealth. 

(a) Does Laurelton stand on a different foot
ing from the Polk and Pennhurst institutions. m re
gard to collection of money for the care and main- -
tenance of the indigent feeble-minded patients ?'' 

The Laurelton State Village does not stand on a different footing 
from the Polk and Pennhurst State Schools as far as concerns the 
collection of money for the care and maintenance of indigent feeble
minded patients. 

"6. It has been the practice at. the three State insti
tutions for feeble-minded to charge an annual rate to the 
poor districts and counties for clothing. This is the 
only amount contributed by the counties and poor dis
tricts toward the maintenance of indigent patients. 

(a) While the annual rates seem to be author-
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ized in regard to the poor districts by Section 309 
of the M<:mtal Health Act, it appears as if only the 
actual cost of such clothing should be charged to 
the counties according to Section 311 of the Mental 
Health Act. 

(b) Also, should the annual rate for clothing 
fixed by the trustees with the approval of the De
partment of Welfare, be uniform in all the insti
tutions or should it vary in each institution as it 
now does? 

( c )_ What proportion, if any, of the oost of main
taining inmates in the above institutions over and 
above the cost of clothing are the counties and poor 
districts legally required to pay to these institutions? 

( d) Where a patient or the persons legally liabl~ 
for care and maintenance, can only pay a proportion 
of the actual cost of maintenance of the patient, is 
the proper county or poor district legally required 
to pay the cost of said patient's clothing or any 
proportion thereof?" 
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(a) While it is true that Section 309 of the Mental Health Act 
authorizes an annual rate for clothing and Section 311 requires the 
trustees to collect the actual cost of clothing the annual rate to which 
Section 309 refers is intended to be establif:hed on the basis of the 
estima~ed actual cost. There is, therefore, no substantial difference 
between the two sections and, in our opinion, the trustees, with the ap
proval of the Department of Welfare, are justified in fixing an annual 
rate for clothing for all inmates. This rate may, however, not be ar
bitrary, but must be in such an amount as will pay the cost of clothing 
and no more. 

(b) Each institution, with the approval of the Department of 
Welfare, has the right to fix its own rate for clothing. We cannot, 
however, conceive any reason which would justify the Department of 
Welfare in approving rates for clothing for the several institutions 
which are not substantially the same. 

( c) The counties and poor districts are not required to pay any 
amount to these institutions in excess of the annual rate covering the 
cost of clothing. 

(d) If the patient or the persons liable for his care and mainte
nance can pay only a portion of the actual cost of maintaining him, 
the county or poor district from which he came is nevertheless not 
required to pay any part of the cost of clothing the patient. The 
duty of the county or poor district to pay for clothing arises only in 
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cases in which the patient or the persons liable for his support are 
unable to pay anything on account of such support. 

\ 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Institittions- Boards of 'l'rustees. 

Depletion of natural resources of lands owned by the Commonwealth and 
under the control of boards of trustees of State institutions. 

Department of Justice, 

Harrisburg, Pa., July 6, 1928. 

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn
sylvania. 

S,ir: We have your letter of recent date on the subject of the deple
tion of natural resources of lands owned by the Commonwealth and 
under the control of boards of trustees of State institutions. 

It will enable us to answer your questions more precisely if we 
quote your letter in full . It follows : 

"In certain instances the natural resources of lands 
owned by the Commonwealth are being depleted by the 
trustees of the various State institutions occupying such 
lands. Th,is depletion is in various forms such as the 
selling of moulding sand, the cutting of standing timber 
and selling of same as cord wood, and the quarrying of 
rock for purposes of sale. As a general rule the trustees 
of these institutions do not appear to have any express 
legislative authority to do any of the above acts. The 
income received from the above sources is used by the 
trustees to defray the ordinary ma.intenance expenses of 
the institutions which otherwise would be paid by the 
Common weal th. 

"Also, at several of the institutions the Commonwealth 
acquired land, the oil or gas rights of which had been 
sold or leased to private enterprise subject to royalties. 
In one ,instance, the trustees receive a monthly ·rent for 
the gas rights and will be entitled to royalties if any 
wells are erected in the future , while the trustees of an
other institution receive royalties on the oil produced by 
the wells now in operation. The trustees receive such 
rents and royalties and use same to defray the ordinary 
maintenance expenses of their institutions: 

''As a result of the foregoing, the following questionR 
present themselves: 
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'' 1. Have the trustees of a State-owned institution or 
any other State agency, in the absence of legislative au
thority, any power whatsoever to deplete the natural 
resources of land owned by the Commonwealth and occu
pied by a State ,institution by: 

" (a) removing moulding sand therefrom for pur
poses of sale or any other purpose? 

"(b) cutting standing timber to be sold as cord wood 
or for any other purpose ? 

" ( c) quarrying stone, digging or mining minerals for 
.purposes of sale or any other purpose? 

"(d) selling or leasing oil, gas, or mineral rights? 
"2. If not, is there any legislative authority for the 

trustees of any particular institution or any other State 
agency to do any of the aforesaid acts ? 

'' 3. If not, what is the status of and what disposition 
shall be made of contracts relating thereto that are ex
ecutory, partly performed, or executed? 

"4. In any event, what disposition ,is to be made of 
the income derived in the past, or future from any of 
the aforesaid sources? Is it permissible for the trustees to 
use such income to defray ordinary maintenance expenses 
of the respective institutions or should it be paid into 
the State Treasury either directly or through the trus
tees?" 

'' 5. Where the Commonwealth owns the surface rights 
of land used by a State institution, but does not own the 
mineral or oil rights thereund-er or leases same, and as a 
result is entitled to and does receive royalties or a per
,iodical rent; 

"(a) Is it permissible for the tr.ustees to use this in
come to defray the ordinary maintenance expenses of 
their particular institution? 

"(b) Or, should it be paid direct into· the State 
Treasury by the grantee or lessee? 

"(c) Or, should it be pa.id to the trustees and by 
them paid into the State Treasury?" 
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1. We have already answered your first question in an opinion 
rendered to you on June 25, 1928. Trustees of State institutions do 
not have any power without express legislative authority to deplete 
the natural resources of land owned by the Commonwealth and occu
pied by a State institut.ion in any of the respects mentioned in your 

question. 
2. We should prefer not to answer your second question abstractly. 

If you will mention the institution or institutions you have in mind 
we shall be glad to advise whether its or their trustees have any legis
lative authority to do any of the acts mentioned in your first question. 

3. In any case in which a board of trustees has without express 
legislative authority entered into a contract for the sale of sand, tim
ber, stone, oil, gas or m,inerals the contract is unlawful and void. 
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If such contract is wholly or partly executory further performance 
thereunder should be refused by the board of trustees having juris
diction over the land. 

We shall not undertake to advise you what action should be taken 
in cases where such contracts have been fully performed. .Any such 
cases must be dealt with individually and it would be necessary for 
us to have before us all of the facts and records in any part.icular 
case before we could render an opinion thereon. 

4. Money re~eived under an illegal contract for the disposition of 
State property could not lawfully be used for maintenance purposes 
by the board of trustees which illegally entered into the contract. .All 
such money should be held separate and apart from other funds in 
the possession of the board of trustees, the facts should be laid before 
the Legislature, and the Legislature should be asked to determine what 
disposition shall be made of the money. 

5. In cases in which the Commonwealth acquired only surface 
rights of land used by a State institution subject to outstanding min
eral or oil leases providing for the payment of royalties or rentals 
to the owner of the surface rights, all royalties or rentals received 
should be paid into the State Treasury. The surface rights are the 
property of the Commonwealth, not of the institution which is using 
them. 

If in any such case the Legislature does not desire royalties to be 
paid into the General Fund of the State Treasury it can by appro
priate enactment provide for such other disposition of the money as 
it sees fit; but pending legislative action all such royalties should be 
pa.id into the General Fund. 

It .yould be p:referable in such cases to have the royalties or 
rentals paid directly into the State Treasury by the lessee of the oil 
or mineral rights, but if the money is received by the trustees it is 
their duty forthwith to pay it to the State Treasurer. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
WM . .A. SOHN.ADER, 

Special Deputy Attorney General. 

Hosvitals- Pntfrnts--Ca.re, 'L'reatment and Clothing of. 

Charg-es which State mental hoRpita h; may ma ke for care, treatment and 
clothing of patients. 

Department of Justice, 

Harrisburg, Pa., July 6, 1928. 

Honorable .Arthur l? Townsend, Budget Secretary, Harrisburg, Penn
sylvania. 
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Sir: We have your letter of June 14, asking a number of questions 
relative to the charges which State mental hospitals may make for 
care, maintenance and clothing of patients. 

The circumstances out of which your questions arise are, briefly 
stated, as follows: 

Excluding the Farview State Hospital for the criminal insane, 
there are seven State hospitals for the insane, namely, the Allentown, 
Danville, Harrisburg, Norristown, Torrance, Warren and Werners
ville State hospitals. At the present time these hospitals are admit
ting two classes of patients known respectively as ''pay patients'' 
and ''indigent patients.'' 

Pay patients are charged fiat' rates per week for care, maintenance 
and clothing, these· rates running from six dollars to fifteen dollars 
per week. The care and treatment which these patients receive is 
exactly the same as that afforded to indigent patients. 

Indigent patients, under the system now in vogue, are those who 
do not have lmfficient property to pay in full for their own care, main
tenance and clothing, and for whose care, maintenance and clothing 
relatives or other persons legally liable to do so are unable to pay in 
full. 

In cases in which the cost of an inmate's care, maintenance and 
clothing can be paid, in part only, either out of his own property or 
by his relatives or other persons liable for his support, the hospitals, 
as a general rule, collect nothing. They report the patient as indigent, 
collect three dollars .per week from the county or poor district in 
which the patient resided prior to his admission, and the balance of 
the cost of his care, maintenance and clothing from the Commonwealth. 
Of this balance, three dollars is collectible out of the current appro
priation; and the exces3. has always in the past, been paid out of a 
deficiency appropriation. In certain cases, however, the hospitals 
collect such part of the cost of maintenance as they . are able to collect, 
and, notwithstanding this collection, bill the county or poor district 
for tbree dollars per week and the State for the balance of the cost 
of care, maintenance and clothing. 

The admission, care and discharge of mental patients is the subject 
of the Mental Health Act of 1923, (Act of July 11, 1923, P. L. 998). 
'rhat Act deah with mental patients of all kinds, including those de
scribed in the Act as ''mentally ill'' or insane, the criminal insane, 
and ''mental defectives.'' 

The Act also deals with the payment of the exp«:lnse of caring for, 
maintaining and clothing all types of mental patients. 

Sections 309, 310 and 311 gov'ern tbe payment of the cost of caring 
for, maintaining and clothing mental defectives; Section 507, insane 
prisoners; and Section 503, all o!her mental patients. 

Your inquiry relates only to, and in this opinion we shall deal only 
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with, the payment of the cost -0f caring for, maintaining and cl-0thing 
mental patients other than those known as mental defectives and other 
than those who are detained in the Farview State Hospital for the 
criminal insane. 

Your questions which we shall answer in the order in which they 
are stated, are as follows: 

1. May a State hospital for the insane lawfully charge 
certain patients, designated as ''pay patients,'' flat rates, 
exceeding cost, for care, maintenance and clothing 1 

2. May State hospitals for the insane c-0llect from 
an inmate's property or from his relatives or the persons 
liable for his support, a part of the cost of caring for, 
maintaining and clothing such inmate, and c-0llect the 
balance in equal shares or in any other pro2-0rtion from 
the Commonwealth and the county or poor district from 
which the inmate came 1 If not, may the hospital collect 
a part of the cost from the inmate's guardian, or his rela
tives or other persons liable for his support, and also 
collect the entire cost from the Commonwealth and the 
county or poor district from which the inmate came ? 

3. How much may a State hospital for the insane 
collect out of an inmate's property or fr-0m his relatives 
or other persons liabl€ for his support, for the inmate's 
care, maintenance and clothing? 

4. Should all State hospitals for the insane charge the 
same rate for care, maintenance and cloth,ing of inmates 
having sufficient property, or relatives or other persons 
liable for their support financially able, to pay in full 
therefor? 

5. What disposition should State hospitals for the in
sane make of money collected for the care, maintenance 
and clothing of inmates 1 

1. Sect.ion 503 of the Mental Health A.ct is as follows: 

''Whenever any mental patient is admitted, whether by 
order of a court or judge, or in any other manner author
ized by the provisions of this act, to any mental hospital 
maintained wholly or in part by the Commonwealth, the 
cost of care and maitnenance, including clothing, of such 
pat.ient in such hospital shall be defrayed from the real 
or personal property of such patient; and this liability 
may be enforced by .writ of fieri facias, venditioni ex
ponas, or attachment execution, if he have any such prop
erty_. If he have no such property, or is not possessed of 
sufficient property to defray such expenses, then so much 
of said expenses as shall be in excess of any amount col
lected from his said property and paid on account of said 
expenses shall be paid by such person as is liable under 
existing laws for his ,support; and if there be no such 
person, or if he is financ.ially unable to pay such expenses 
or any proportion thereof, then such expenses or the pro
portion thereof which cannot be collected from the pa-
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tient, or the person liable for his support, shall be paid 
by the county or poor district or municipality which is 
l,iable for his support and by the Commonwealth in the 
proportion which is now or shall hereafter be fixed by 
law.'' 
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Under this Section it is quite clear that the Legislature had in mind 
that every patient in the hospitals to which this opjnion applies 
should be a pay patient unless he or she does not have sufficient 
property out of which the co~t of care, maintenance and clothing can 
be paid, or unless the person or persons liable under existing laws 
for the support of the patient be financ,ially unable to pay in whole 
or in part the expense of caring for, maintaing and clothing such 
patient. 

The amount to be paid for all patients, no matter by whom the 
cost is paid, is "the cost of care and maintenance, including clothing." 
The Legislature did not contemplate the possibility in any case of 
having any of those hospitals collect for the care, maintenance and 
clothing of the patient, an amount exceeding its cost. 

There is no difference whatever between the word "cost" in cases 
where patients or their families are able to pay it, and in cases ,in 
which it is divided wholly or partially between the Commonwealth 
and the county or poor district from which the patient came. 

Accordingly, we advise you that it is unlawful for any of these 
hospitals to charge a flat rate exceeding cost for the care of any pa
tient. This practice should be stopped. 

2. The answer to the second problem which your questions raise 
is complicated by the fact that the Legislature has not, since the 
passage of the Mental Health Act, conformed to the provisions of that 
Act in its appropr,iation legislation and in the legislation fixing the 
extent to which the counties and poor districts shall participate with 
the State in paying for the care, maintenance and clothing of patients 
whose property is insuffic,ient to pay therefor in full, and whose 
relatives or other persons legally liable, are unable to do so in full. 

Section 503 of the Mental Health Act unquestionably contemplated 
two classes of patients for whom the State and the counties or poor 
districts should pay, namely, those patients for whom the full cost 
of care, maintenance and clothing must be provided out of public 
funds, and those patients for whom only a part must be thus provided. 

It was the intention of Section 503 that from patients, or those 
liable for their support, the hospita,ls should collect as much of the 
cost of care, maintenance and clothing as possible, if the full cost 
could not be collected; and that the balance only should be divided 
between the State and the county or poor district in such proportion 
as the Leg,isature should determine by law. 

The sharing of the cost between the Commonwealth and the local 

S-4593-A. G.-7 
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political sub-divisions is now regulated by the Act of April 7, 1927, 
P. L. 157, which is as follows: 

'' * * * the expense of the care and treatment of the 
indigent insane, whether chronic or otherwise, in the 
State and semi-State hospitals for the insane, is hereby 
fixed at the uniform rate of three dollars per week for 
each person, including clothing, chargeable to the respec
tive county or poor district from which such insane 
person shall come, and the excess over said three dollars 
per week shall be paid by the State; but in no case shall 
said excess exceed three dollars per week for each in
digent insane person.'' 

The current appropr,iation out of which the State's share of this 
cost is to be paid is contained in the Act of May 4, 1927, Appropriation 
Acts, Page 59. 

This Act appropriates upwards of five million dollars ''to pay for 
the care, treatment, removal and maintenance of the indigent insane" 
for the current bienn,ium. It requires that before any money can be 
paid by the Auditor General out of the appropriation the trustees 
of the several hospitals and asylums for the insane shall have made 
a sworn statement to the Auditor General "setting forth the actual 
total number of weeks of service rendered to the mental patients in 
said hospitals and asylums for the insane, respectively, during the 
period for which the report is made." 

Neither the Act of April 7, 1927, nor the Appropriation Act of May 
4, 1927, make any provision for cases in which the State and county 
or poor district should be called upon to pay only a part of the cost 
of caring for, mainta,ining and clothing patients. Within the contem
plation of these acts patients are either "indigent" or "non-indigent." 

Accordingly, in our opinion, the only procedure which can be fol
lowed under these acts is that which is now in vogue in most of the 
hospitals to which this opinion applies. The hospitals should not take 
anything out of the patient's property or collect anything from the 
person or persons liable for his support, but should rate the patient 
as indigent and collect the full cost of his maintenance from the 
State and county or poor district liable for his support, leaving it to 
the State, on the one hand, and to the county or poor district, on the 
other, to collect, if possible, by way of reimbursement. 

Obviously, it is not proper for an institution to collect from the 
person or persons liable for the patient's ~upport, or take out of the 
patient's property any part of the cost of caring for, maintaining and 
clothing the patient, and in addition thereto collect from the State 
and the county or poor district the full cost of care, maintenance and 
clothing. This is a double collection by the hospital, which is abso
lutely illegal. 

3. In the case of patients whose property is sufficient to pay the 
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cost of their care, maintenance and clothing, and in cases in which the 
person liable for the support of such patients is able to pay ,in full 
such cost, it is our opinion that the institution is justified in collecting 
the actual cost of care, maintenance and clothing notwithstanding the 
provisions of the Act of April 7, 1927, P . L. 157, which attempts to 
limit to six dollars per week the cost of care, maintenance and clothing 
of indigent patients. 

This Act is a relic of the past. It is wholly inconsistent with exist
ing legislation requiring all financial obligations of the Commonwealth 
to be upon a budget basis. It is a well known fact that, notwithstand
ing every effort at economy, it has been found impossible in practically 
all of the State mental hospitals properly to care for, maintain and 
clothe patients for six dollars per week. The necessary effect of the 
Act of April 7, 1927, is, therefore, to limit the cost to counties or 
poor districts to three dc51lars per week, but instead of limiting the 
cost to the Commonwealth to three dollars per week, actually to compel 
the Legislature by a deficiency appropriation, to provide as much of 
the cost as exce~ds six dollars per week. 

This is a practice whic.h should be corrected by legislation consist
ent with the budget system on which the State is now operating; but 
in the meantime, there is nothing in any statute requiring these hos
pitals to collect for the care, maintenance and clothing of non-indigent 
patients less than the actual cost thereof. On the contrary, Section 
503 of the Mental Health Act specifically provides that cost shall be 
collected. 

In computing cost, it would be unlawful to include any items in 
the case of a non-indigent patient which are not included in comput
ing the cost of caring for, maintaining and clothing indigent patients .. 
Those items are specifically ljmited in the Appropriation Act of May 
4, 1927, previously cited, to "medical and surgical treatment and nurs
ing, food and clothing, and absolutely necessary repairs to existing 
buildings of such hospitals and asylums.'' The State provides the 
plant in which all of these hospitals are conducted, and has always 
held itself responsible for additions and permanent improvements to 
buildings, and extraordinary repairs. Maintenance includes ordinary 
repairs which are necessary to keep ex,isting buildings in proper con
dition. The cost of making such repairs can and should be included 
in the cost of maintenance. 

4. For the reasons which we have ·previously expressed, it would 
be impossible to have all . of the State mental hospitals charge the 
same amount per week for the ~are, maintenance and clothing of non
indigent patients. The costs vary in the several hospitals, and as each 
hospital is required to collect cost and no more, it is the duty of the 
several boards of trustees to make collections on the basis of the cost 
figures of their respective hospitals: 
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5. All amounts collected for the care, ma,intenance and clothing 
of non-indigent patients should be expended by the boards of trustees 
for maintenance purposes. Collections should not be paid into the 
State Treasury. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 
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OPINION TO THE BOARD OF FINANCE AND REVENUE 

Bonus-Increa·se of Capital Stockr--Sale of property and fra.nc'Mses of one 
domestic corporation to another-A.1.ith0trity of Board of Finance and Rev
enue to revise accounts "erroneously or illegally" settled. 

Department of Justice, 

Harrisburg, Pa., July 17, 1928. 

Honorable Frank H. Lehman, Secretary, Board of Finance and Reve
nue, Harrisburg, Pennsylvania. 

Sir: The Board of Finance and Revenue has asked this Department 
for advice as to whether or not there can be found any authority, or 
precedent, which would sanction the allowance of a bonus resettlement 
to the Graham Bolt and Nut Company, as requested in its petition to 
the Board under date of March 31, 1928, setting up a transferable 
cred,it in the amount of $1666.67, on account of an alleged erroneous 
payment of bonus on $500,000 of capital stock. 

The basis of the . allegation, that there has .been an erroneous pay
ment of bonus, is to be found in the fact that on May 1, 1922, the 
Graham Bolt and Nut Company acquired, by virtue of proceedings 
taken under the Act of April 17, 1876, P. L. 30, the property and 
franchises of the Graham Nut- Company, which then had an out
standing capital stock of $500,000 upon which it had paid bonus. The 
error ,is alleged to have occurred on the part of the Graham Bolt and 
Nut Company, when on April 29, 1922, two days b,ef ore it had acquired 
the property and franchises of the Graham Nut Company, it actually 
increased its capital stock from $5,000 to $1,250,000 and mailed to 
the Secretary of the Commonwealth, along with the return of actual 
increase, a check covering bonus upon the increase of $1,245,000. The 
sole question involved is whether the paym()nt of bonus on this in
crease of $1,245,000 was "erroneously or illegally" made, for if its 
payment was regular, proper and legal when made, then there is no 
jurisdiction in the Board of Finance and Revenue to grant a resettle
ment. 

The facts, as they appear from the records in the office of the Sec
retary of the Commonwealth, are, briefly, as follows: 

On May 1, 1922, the Graham Bolt and Nut Company filed in the 
office of the Secretary of the Commonwealth an Election Return, from 
wh,ich it appears that an increase in capital stock from $5,000 to 
$1,250,000 was authorized. This Return embodied a resolution show
ing that the action authorizing such increase had been taken by the 
stockholders on April 29, 1922. · The Return of the actual increase in 
like amount, which was filed in the office of the Secretary of the Com-
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monwealth on May l, 1922, showed that the actual increase must 
necessar,ily have been made on April 29, 1922, for the Return was 
swor,n to by the proper officer of the corporation as of that date. 

On November l, 1927, there was filed in the office of the Secretary 
of ·the Commonwealth an Election Retiirn showing that on May 1, 
1922 the stockholders of the Graham Nut Company had passed a 
resolution authorizing the transfer ·of the property and franchises of 
that company to the Graham Bolt and Nut Company. 

On November 1, 1927, the President of the Graham Nut Company 
filed a Return showing that the sale had actually taken place as au
thorized by the above resolution, and there was attached a copy of 
a bill of sale dated May 1, 1922. 

From this it is clear that the stockholders of the Graham Bolt and 
Nut Company author,ized the increase in capital stock, and that it 
was actually increased, two days before the authorization of the sale 
of the property and franchises of the Graham Nut Company to the 
Graham Bolt and Nut Company. 

Since, so far as bonus credits are concerned, the so-called ''short 
merger" proceeding under the Act of April 17, 1876, P. L. 30, has 
the same incidents as a merger proceeding under the Act of May 3, 
1909, P. L. 408, the instant case, in principle, ,is entirely similar to 
the case of two merging corporations, one of which had previously 
paid bonus on $1,000,000 of capital stock and the other on $500,000 
of capital stock, and the new corporation growing out of the merger 
has need for a capital stock of only $1,000,000. The new corporation 
would have a bonus cred,it on $500,000 of capital stock to apply against 
future increases, but it would not be entitled to a resettlement which 
would make this bonus credit transferable or available for other tax 
purposes. There is nothing in the case of Commonwealth v. The Mathe
son Aiitomobile Comparvy, 16 Dauphin 14, much relied upon by the 
petitioner, wb,ich would -indicate that any other conclusion is possibl~ 
under present practice. There the credit for bonus previously paid 
by the Matheson Motor Car Company, whose property and franchises 
were acquired at a Receiver 's Sale by the Matheson Automobile Com
pany, was claimed as to a capital stock increase made by the pur
chasing corporation after the date of such acqu,isition, and the claim 
was also made when such increase proceedings were filed in the office 
of the Secretary of the Commonwealth. Furthermore, the increase 
proceedings showed on their face that the increased stock was issued 
in payment for the property and franchises purchased from the Mathe
son Motor Car Company. The property and franchises of the Mathe
son Motor Car Company were sold to the The Matheson Automobile 
Company at a Receiver's Sale on November 17, 1910, (Corporat,ion 
Index, Auditor General's Department). On December 19, 1910, the 
proper officer of The Matheson Automobile Company filed in the office 
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of the Secret~ry ·of the Commonw€alth a Return of actual increase of 
capital stock from $150,000 to $2,031,750. This Return was sworn 
to as of November 26, 1910. 

The Board of Finance and Revenue has authority, under Paragraph 
(b) Section 1102, Article XI of the Administrative Code of June 
7, 1923, P. L. 498, to revise any settlement made by the fiscal officers 
''when it may app€ar from the accounts, or from other information, 
that the same has been erroneously or illegally made.'' The amount 
of bonus in question was paid upon an increase of capital stock which 
was actually made before the property and franchises of the Graham 
Nut Company were purchased, hence its payment was entirely proper 
and legal. It is not a sufficient answer to say that had the Graham 
Bolt and Nut Company pursued a reverse sequence in time in ,its 
purchase and increase proceedings the bonus in question would not 
need to have been paid. There would seem, therefore, to be no juris
diction in the Board of Finance and Revenue to grant the resettle
ment requested, since no erroneous or illegal settlement .is involved. 
W€ are also of the opinion that it would constitute an entire departur€ 
from precedent and practice to grant the credit res€ttlement re
quest€d in the instant case, and we accordingly advise you that in our 
opinion the prayer of the petitioner should be refused. 

Furthermore, the payment of the bonus in question was made May 
1, 1922. The present petition for resettlement was filed March 31, 
1928, five years and eleven months after the date of the payment. 
Under a ruling of the Board it has been the uniform practice ,in 
cases of this sort not to go back more than five years in revising 
accounts. The application of this ruling alone is sufficient to dispose 
of this case. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
LEON D. METZGER, 
Deputy Attorney General. 
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OPINION TO THE SECRETARY OF FORESTS AND WATERS 

Waters-Public lakes-Bea of lakes- Ri parian rights. 

1. The waters of navigable lakes are public and not private waters, and the 
land underlying them is not the subject of p1ivate ownership, but belongs to the 
state bordering on the lake, and the laws and rules regulating riparian rights 
on natural watercourses do not apply to it. 

2. The state owns the beds of navigable lakes below the low water-mark in 
its sovereign capacity in trust for the people, and not in a proprietary capacity. 

3. For the purpose of enhancing the rights and privileges of the people, the 
state may, by approriate means, grant the title to limited portions of the land 
under navigable waters, but not so as to divert them from their proper uses 
for the public welfare. 

4. The commission appointed under the Act of May 27, 1921, P. L. 1189, re
lating to the development o1' certain lands for park purposes and for the im
provement of the harbor of Erie, has no dominion over the waters of Lake Erie 
or its submerged land in Presque Isle Bay, nor can it, as now constituted, 
protest against the invasion of such water by house-boats, duck-boats, or 
grain vessels for mooring. 

Department of Justice, 

Harrisburg, Pa., December 27, 1928. 

Honorable Charles E. Dorworth, Secretary of Forests and Waters, 
Harrisburg, Pennsylvania. 

Sir : You present to this Department a communication through Mr. 
W. E. Montgomery, Chief, Accounts and Ma,intenance, accompanied 
with a letter from Captain W. L. Morrison, Superintendent of the 
Pennsylvania State Park and Harbor Commission of Erie, Pennsyl
vania, in which a request is made that you be informed as to the 
jur,isdiction in the Commission relative to the waters of Presque Isle 
Bay outside of the harbor line, and specifically as to the right in 
others in "mooring of houseboats and boats used by duck hunters, 
and the anchorage of a grain fleet during the winter season,'' etc. 

For fl. solution of this problem, it may simpLify ·our presentation 
by entering somewhat into the early history of the title to and interest 
in part of the lands surrounding the bay, the fee to which is vested 
absolutely in the Commonwealth. We then ascerta,in the rights of 
the Commonwealth as they are limited in the waters and bed of the 
bay. 

The charter of Charles II, King of England, dated 4 March, 1681 
granted William P enn the territory known as Pennsylvania, lying 
between 39th and 42nd parallel north latitude, and extending from 
the Delaware River 5 degrees of longitude to a po.int in Lake Erie. 
The triangle formed by the 42nd parallel on the south, the Lake on 
the north and the State of New York on the east was acquired under 
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an act of Congress by patent signed by George Washington, President 
of the United States, on September 4, 1788. 

This grant awarded Presque Isle Peninsula and also the bay lying 
within the Peninsula and the mainland to the Commonwealth. 
By Act 4 February 1869, P. L. 105, the Peninsula known as Presque 
Isle was patented to the Board of D,irectors of the Marine Hospital 
of Pennsylvania; but by the Act of Assembly approved 11 May, 1871, 
P. L. 746, the Marine Hospital was authorized to reconvey, th_e Pen
insula to the Commonwealth of Pennsylvania, and deed thereto was 
executed, delivered and recorded in Erie County. This Peninsula 
extends from the mainland bordering the Lake northeasterly, approxi
mately 5 miles, thence eastwa:rdly about 3 miles and aga,in southward 
a distance in excess of a mile. Within the arm formed by this plot, 
and the shore of the lake lies Presque Isle Bay, and the Erie Harbor. 

On the south side of the bay and bordering thereon is a rectangular 
strip of land owned by the State, fully described in Sect,ion 9 of the 
Act of 27 May, 1921, P. L. 1180, the eastern bounda;_ry of which is 
the United States Harbor Line, where it has a width of 1700 feet 
and extending westwardly along the shore of the lake 9266 feet, where 
its width is 1400 feet. It will thus appear that the Commonwealth 
of Pennsylvania is owner- .in fee absolute of the land lying on the 
north, west and partially on the south side of the bay. Accompanying 
these grants are necessarily included the riparian rights in the State 
and access to the bay forming a shore line more than ten miles in 
length. 

"The "riparian right is the result of that full dominion 
which everyone has over his own land, by which he is 
authorized to keep all others from coming upon it except 
upon his own terms. * * * It is the right of the owner 
to preserve and improve the connection of his property 
with the navigable water. The rights which a riparian 
proprietor has with respect to the water are entirely de
rived from his possession of the land abutting thereon.'' 

Potomac Steamboat Company vs. Steamboat Company, 27 L. Ed. 
U.S. 1070. 

''The term does not include the right to appropr,iate 
the water front with old vessels to be dismantled or 
broken up, as it is the exclusive appropriation of the fee 
itself and not merely an exercise of an easement. It is 
not necessary that the act should interfere with naviga
t,ion. '' 

Town of North Hampstead vs. Gregory 66 N. Y. $upp. 28. 

Our next inquiry relates to the rights of the Commonwealth as a 
State in the Lake, which is one of the inland seas, and therefore is 
within the constitutional grant of admiralty and maritime jur,isdiction 
to the Courts of the United States. It is public and not private waters, 
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and the land underlying it is not the subject of private ownership, 
but belongs to the State bordering on it, and the laws and rules regu
lating riparian rights on natural water courses, do not apply to it. 
40 Cyc. 635. · • 

T·he State owns the beds of navigable lakes below the low water 
mark in its sovereign capac,ity, in trust for the people and not in a 
proprietory capacity. The trust under which the title to the land is 
held, is governmental in its nature and cannot be wholly aliened by 
the State. But for the purpose of enhancing the rights and priv,ileges 
of the people, the State may by appropriate means, grant the title to 
limited portions of the land. under navigable waters, but not so as 
to divert them from their proper uses for the -public welfare. Broward 
vs. Mabrey, 58 Fla. 398. 

In McLennan vs. Prentice, 85 Wis. 427, th~ Court in reference to 
a grant under the waters of Lake Superjor said: 

"In the absence of express and competent grant to 
some other, the State is the owner of the fee of all land 
under navigable waters in the Great Lakes, but in trust 
only, for the public uses and purposes of navigation and 
fishing, and they may not be granted by the United 
States to .a private person for a purely private purpose. 
* * * The State has no proprietory interest in them, and 
cannot abdicate ,its trust in relation to them, and while 
it may make a grant to them for public purposes, it may 
not make .an irrepealable one; and any attempted grant 
of the kind would be held, if not absolutely void on its 
face, as subject to revocation. '' Cited in 23 A. L. R. 772. 

The ownership, dominion and sovere,ignty of the lands covered by 
the tide water within the limits of the several States belong to the 
respective States in which found, with the right to dispose of a portion 
where there ,is no substantial impairment of the public interest in the 
waters. 

In Illinois Central Railroad Company vs. People of the State of 
Illinois, 36 L. Ed. U. S. 1018~ it is held that: 

"The land covered by fresh water in the Great Lakes 
over which is conducted an extended commerce with differ
ent states and foreign nations, is owned by the sover
e,ignty of the state. These lakes possess all the general 
characteristics of open seas, except in the freshness of 
their waters, and in the absence of the ebb and fl.ow of 
the tide. In other respects they are inland seas and there 
is no reason or principle for the assertion of dominion 
and sovereignty over and ownership by the state of 
lands covered by tide waters that is not equally appli
cable to its ownership of and dominion and sovereignty 
over land .covered by the fresh waters of these lakes." 
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There is a dearth of authority in the State Reports within our 
Commonwealth to guide us with regard to the rights of the State in 
navi~able waters or the submerged lands underlying the lakes. The 
only case available which pertains to our inquiry is that of Conneaut 
Lake Ice Company vs. Quiggley, 225 Pa. 605, in which is cited with 
approval, Pewaukee vs. Savoy, 103 Wis. 271, wherein the principle or 
rule ,is expressed as follows: 

"It is the settled law that submerged lands of lakes 
within the boundaries of the State belong to the State 
in trust for public use, substantially the same as sub
merged lands under navigable waters at common law. 
Upon the admission of the State into the Union, the title 
to such land by operation of law vested in it in trust to 
preserve to the people of the State forever, the common 
r,ights of fishing and navigation, and such other rights as 
are .incident to public waters at common law, which trus
teeship is inviolable, the State being powerless to change 
the situation by in any way abdicating its trust." 

From these decisions it may be concluded, that as to the lands of 
Presque Isle and the rectangular plot lying on the boundary of the 
Lake south of the bay, the title is an unlimited or absolute fee which 
is vested in the Commonwealth, and in which it may exercise the same 
dominion over it, and enjoy the same r,iparian rights which are ac
corded to any individual patentee of land bordering on the Lake. 
But the waters being navigable and the submerged bed belonging to 
the State in its sovereignty is in trust to serve the public in prov,id
ing transportation and commercial intercourse. 

The Legislature of the State r~presents its sovereignty, and through 
enactments, by that body may gPant rights, not inimical to that of 
navigation upon the bosom of its navigable waters within or border
ing upon the State. 

The delegation of authority conferred upon the commission is by 
Act of May 27, 1921, P. L. 1180, which prov.ides that: 

''The commission shall have power to enter upon and 
take possession of the lands hereafter dedicated and such 
other lands as may be acquired under the provisions of 
this Act and exercise full power to manage, control, pro
tect, maintain and develop said lands for public park 
purposes and for the improvement of the harbor of Erie, 
and to adopt, establish and enforce all necessary rules 
and regulations therefor." 

Thus is conferred upon the commission jurisdiction over the lands 
which abut or border on the bay with riparian rights subjoined here
to, but it vests no dominion over the waters of the lake or its sub
merged land within the bay, nor can the Commission under the Act 
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\ 
above cited or any other which we were able to find, protest against 
the invasion of houseboats, vessels, etc., now complained of, until 
further power is delegated to the Commission by the Legislature. 

Very truly yours, 

DEPARTMENT Ol!-, JUSTICE, 
JAS. W. SHULL, 

Deputy Attorney General. 
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OPINIONS TO THE BOARD OF GAME COMMISSIONERS 

Bureau. of Refu,ges and Lands-Board of Game Commissioners-Tillable land
Purchase of-Refitge keeper's home. 

The Board of Game Commissioners is authorized to purchase land at a price 
to exceed $10 per acre and may erect thereon buildings as .may be deemed 
necessary. Act of May 24, 1923, P. L. 359. 

Department of Justice, 

Harrisburg, Pa., February 7, 1927. 

Mr. W. Gard Conklin, Chief, Bureau of Refuges and Lands, Board 
of Game Commissioners, Harrisburg, Pennsylvania. 

Sir : This Department is in receipt of your letter of January 31st. 
in which you ask to be advised converning the right of the Board of 
Game Comm,issioners to purchase a tract of tillable land, at a price 
exceeding $10.00 per acre, upon which land the Board of Game Com
missioners intends to construct a refuge keeper's home. 

Section 801 of the Act of May 24, 1923, P. L. 359, provides that: . 
''The board may acquire title to or control of lands 

within the Commonwealth, suitable for protection and 
propagation of game or for hunting purposes or to be 
used as hereinafter provided, by purchase, lease, gift, or 
otherwise, to be known as State Game Lands. * * * The 
board may purchase or erect such buildings as may be 
deemed necessary properly to majntain and protect such 
lands of for propagation of game.'' 

Section 803 of this Act provides that: 

"No land shall be purchased at a price to exceed ten 
dollars per acre, except where buildings or cultivated 
lands deemed necessary to the proper maintenance and 
administration of . game refuges or for game propagation 
are included." 

Under Section 803 of this Act of Assembly the Board of Game 
Commissioners is authorized t-0 purchase at a price to exceed 
$10.00 per acre cultivated lands provided such lands are necessary 
to the proper maintenance and administration of game refuges or for 
game propagation. 

Under Section 801 of this Act the Board of Game Commissioners 
is authorized to erect upon such cultivated land such bu,ildings as may 
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be deemed necessary properly to maintain and protect State Game 
Lands or for propagation of game. 

Very truly yours, 

DEP ..A.RTMENT OF JUSTICE, 
THOMAS G. TAYLOR, 

Deputy Attorney General. 

State Board of Game Commissioners-Acts of Assembly-Damage to Growing 
Crops-Reduction of Doe8--Powers and Authority to Adopt Methods Deemed 
Best-Code of 19.'23. 

The Board of Game Commissioners of Pennsylvania under "The Game 
Laws'' as now on the statute .books have authority to permit an open season 
on female deer with power to adopt such regulations and adopt such means 
as may be deemed necessary to control their number and reduce the damage 
done to crops on improved lands. 

Department of Justice, 

Harrisburg, Pa., January 20, 1928. 

Honorable John B. Truman, Executive Secretary, Board of Game 
Commissioners, Harrisburg, Pennsylvania. 

Sir: Your inquiry of this Department, as to whether Section 509 
of the Game Law will perm,it an open season for killing of doe deer, 
has been submitted to the writer . 

..A.t the 1923 Sessions of the Legislature the laws of the Common
wealth regarding game, fur-bearing animals and protected birds, were 
amended, modified and some repealed. The whole were compiled and 
styled "The. Game Laws" which cover sixty-four pages of the Pamph~ 
let Laws of that Session, beginning at page 359. In the preliminary 
provisions of the ..A.ct, at Section 101, certain terms used therein are 
defined. These are here set forth in so far as the same relate to the 
inquiry submitted, to wit: 

"The term 'game animals' shall include (a) the wapit,i 
or elk (b) the deer***. The word 'game' shall include 
wild animals and game birds. '' 

And the ''board'' shall mean ·the ''Board of Game Commissioners.'' 

''The term 'open season' shall mean the time during 
which the game * * * may be legally taken or killed and 

· the term 'close season' shall mean the time during which 
game * * * may not be lawfully taken.'' 

Section 501 provides that : 

''The open season for game birds and game animals 
* * * is as follows: 
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''Male deer with two or more points to one antler: Pro
vided, A male deer with an antler six or more inches long 
without points, measuring fr.om the top of the skull as 
the deer is in ·life, shall be considered legal. '' 

The open season ''from December 1st to December 15th.'' 
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At the subsequent Session of the Legislature some of the Sections 
of the Game Law Act were revised and amended, and in so far as 
these changes affect your inquiry, the Sections amended are quoted in 
part for convenience in passing upon the question submitted. 

Section 509 as amended by the Act approved May 14, 1925, P. L. 
752, provides that: 

''When it is proven to the satisfaction of the board 
that * * * game animals * * * are materially destroying 
property, or otherwise becoming a nuisance, or the sexes 
are not balanced properly, or the natural food supply is 
insufficient or that hunting or trapping in addition to the 
regular open season provided by this act may be per
mitted without jeopardizing the future supply of game 
* * * animals of 'any kind in any section of the Common
wealth, the board may at any time remove or have re
moved such animals * * * from that section, or may di
rect or authorize the killing of such * * * animals, or 
grant an extension of the open season, or permit addi
tional hunting or trapping, under ·such rules governing 
seasons * * * methods of taking and other regulations 
as the case may require, regardless of protection afforded 
or open seasons * * * fixed by this act. '' 

"To aid in - the better protection of game * * * in 
any part of the Commonwealth, the board may also re
duce open seasons * * * or may close seasons, as in their 
judgment may be necessary to guarantee a future supply 
of * * * animals in any part of or throughout the entire 
Commonwealth. '' 

In passing upon this Section of the Act it is essential that there 
be kept in view the Act as a whoie, that the legislative intent may be 
considered and fully ascertained, because one part may be construed 
by another. A part of an Act must be so construed that when taken 
together with the other parts, the whole Act will present a complete, 
uniform and harmonious system. Brown vs. Commonwealth, 3 S. and 
R. 273; Lancaster County vs. Lancaster City, 160 Pa. 411. 

At the Sessions of 1925, P. L. 754, Section 511 was also amended 
to read as follows : 

"Upon receipt of a petition signed.by residents of any 
county, giving their addresses and v<Jcation, setting forth 
that deer have become a nuisance in that county, or 
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any township thereof, stating the manner in which such 
animals are a nuisance, or upon information otherwise 
obtained by the board indicating that deer have become 
destructive to property, or that the herds should be re
duced for any reason, the board, if satisfied that con
ditions warrant, may declare any section of the Common
wealth open to the killing of deer without visible 
antlers, * * * by residents of the Commonwealth during 
a special season of such length as the board may deem 
advisable either prior to or following the regular open 
season of male deer. During such special. season the 
killing of deer shall be in accordance with such rules 
and _regulations as the board may adopt.'' 

It will thus appear that two methods are provided under which 
an open season may be declared. First, upon a petition signed 

. by residents of the county presented to the Board in which is set 
forth that deer have become a nuisance in the county or town
ship. Second, upon information otherwise obtained by the Board, 
indicating that deer have become destructive to property, or for 
any reason, if the Board is satisfied that conditions warrant, it is 
within the province of the Board to declare an open season. 

It has become common knowledge in the very recent years, that 
owners of improved lands in certain sections of the Commonwealth, 
have suffered serious damage to crops. because of invasions by herds 
of deer. 

Whole fields of wheat, corn and other of the cereals are eaten off close 
to the ground, and not this alone, but the seeds when sown are 
scratched out by deer and used as food, before time is afforded for 
the grain to germinate. Orchards are entered in the night time by 
herds and the fruits, ripe and unripe, are devoured. Twigs and 
branches, and in some insta~ces, the roots of fruit trees a.re eaten off, 
thereby causing the destruction of the tree. Because of these in
juries inflicted by the foraging herds, legislative enactments were 
passed to correct, in so far as possible, the abuses. 

The means provided in these Sections, while seemingly so, are not 
in antagonism with each other, but when considered as a whole, they 
pretty fully effect the purpose contemplated by the Legislature. The 
residents within the locality where the injury is done have that 
ancient right of the people, to petition the powers for the correction 
of the grievances. On the other hand, those in authority, to wit, the 
Board of Game Commissioners, may take congnizance of the material 
destruction to property and abate the nuisance on their own volition. 
It is not only the matter of injury to property which has been con
sidered by the Legislature in the Act, but care of the animals them
selves in balancing of the sexes, and the sufficiency of the natural food 
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supply, has been kept in view in order that the animals do not become 
extinct. 

In every well regulated society or g·overnment there must some
where exist a supreme and uncontrollable authority. Under the 
statue being considered this authority is vested in the Board of Game 
Commissioners. The residents of a locality have the right of petition. 
Others interested in property or in game may furnish the '' infor
mation otherwise obtained,'' referred to in the statute. But the Board 
of Game Commissioners is the arbiter or tribunal created by the 
statute who shall decide what shall be done, and the manner and 
method of its performance. 

The Act, under Section 506, specifies the season or days between 
which the male deer may be killed, but nowhere designates a period 
or date in which the female deer may be killed. The fixing -of a period 
of the year in which the female may be taken or killed is left to the 
descretion of the Board who ''may declare any section of the Common
wealth open to the killing of deer * * * by residents of the Common
wealth during a special season of such length as the Board may deem 
advisable." This relates to both male and female deer. The only 

' limitation prescribed by the Act, upon the Board's power in this 
respect is, that such special season shall be ''either prior to or fol
lowing the regular open season for male deer." If, however, the 
open season shall be declared closed as to male deer, under the pro
visions of Sections 504, 505 and 506, the Board may declare the per
iod fixed by the statue as the open season for killing female deer. 

While not within the compass of your inquiry, it may not be amiss 
to signify the writer's impression as to the intent of the Legislature, 
in its enactments on this subject, of caring for or depleting the herds 
of deer. ·If for the several reasons assigned for reducing the number 
in any section, the primary method contemplated is, that the Board 
shall cause the removal from that section, which implies transporta
tion to another section. Second, upon petition -0f citizens or on its 
own volition, the Board may declare an · open season in ·certain lo
cations, during which season special deer licenses shall be issued in 
such number as · the Board may deem ?dvisable. But the license 
would be confined to killing of a single female deer. Third, if the 
above provisions do not prove effective or ''rapid enough to relieve 
the condition'' then ''detail its officers or other responsible citizens as 
the Board may designate to kill such number * * * as the Board 
may deem necessary to relieve the situation promptly. " 

In answer, therefore, to the pertinent question submitted, I advise 
that the Sections referred to will permit an open season on female 
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deer, such season to be established by the Board of Game Commis
sioners. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
JAS. W. SHULL, 

Deputy Attorney General. 

Board of Ga.me Commissioners~Fipecial o-pen season for killing doe deer- ., 
Specfol license-R e8tricted territory. 

For the special open season declared by the Board, u special license is re
quired, confined or restricted to killing of deer in the county or township 
designated by the Board and stated on the license. 

Department of Justice, 

Harrisburg, Pa., July 31, 1928. 

John B. Truman, Executive Secretary, Board of Game Commissioners, 
Harrisburg, Pennsylvania. 

Sir : In your letter of the 20th instant reference is made to an opinion 
uttered by the writer January 20, 1928, and you now request that 
further elaboration may be had upon the subject of an open season 
for the killing of female deer. Specifically, you wish to be advised 
upon the questions of 

(a) An open season covering the entire State; 
( b) The necessity for a special or additional license; 
( c) Whether such killing of doe deer may be done by non-resi-. 

dents. 

The inquiries are not free from perplexities, in the matter of con
struction, because of numerous amendments to the Acts of Assembly 
controlling the subject and the interpretation of the Act as a whole 
to effect the full purpose and intent of the L·egislature in presenting 
a workable system. To further complicate the situation and render 
more intricate the task, you submit pages of suggestions emanating 
from sportsmen's associations in which are set forth views with 
rather insistent tones, r epresenting the most effectual means of ac
complishing the ends to be attained. The purpose&. which pervade 
the minds of the members composing the Board and the individuals 
who comprise the organizations are apparently the same, in one as.
pect. Each is seeking, according to its several ideas, to further the 
best means of propagating and protecting the game, and doing the 
least possible harm to those who suffer loss to property by the ravages 
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of game in localities where it has become too plentiful, but these 
views are widely divergent. The problem arises, therefore, in finding 
a solution, i£ possible, that will reconcile the minds 0£ all as to what 
should be . the true or proper method of meeting the conditions. That 
deer are too plentiful in some localities, and in many localities there 
are none or very £ew, is ·common knowledge. The Legislature has 
taken cognizance of the conditions and has provided various means 
of correcting the consequent evils which arise where there are too 
many. Your first inquiry is as tQ whether the special open season 
for killing female deer may cover the entire State.' 

Section 509 of the Act of May 14, 1925, P L. 752, provides that: 

''When * * * game animals * * * are materially 
destroying property, or otherwise becoming a nuisance, 
or th~ sexes are not balanced properly, or the natural 
food supply is insufficient * * * in any section * * * 
the board may * * * remove . or have removed such 
animals * * * declare additional open seasons * * * 
£or the killing 0£ game * * * in any county or part 
thereof * * * '' 

''Section 511. * * * i£ satisfied that conditions war
rant, may declare any section 0£ the Commonwealth 
open to the killing of deer without visible antlers 
* * * by residents of the Commonwealth during a 
special season of such length as the board may deem ad
visable, either prior to or following the regular open 
season * * *'' 

l£ the power is conferred upon the Board to open £or killing of deer 
''any section'' of the State, it is vested with authority to open all sec
tions. Had it been intended that some sections or some counties only 
should be opened, it readily could have so delegated the authority. It 
may be that the Legislature concluded that it were possible even 
though barely probabie, a condition might arise, whereby the entire 
State should be declared open £or a spec,ial season. But the various 
acts taken together and the amendments thereto, by reason 0£ the fre
quent use 0£ the terms ''township,'' ''county,'' or ''district'' apparently 
intended the opening of only parts -0£ the State at a season, that is, 
~he opening of a township or townships, or the opening of part of a 
county, a whole county or several counties in a section or in several 
sections of the State £or a limited season: The Board would thereby 
test the expediency or advisability 0£ widening or lessening the area 
at a subsequent period in the same or in a future year. Many years 
have been occupied under the protection of game by statutes, in build
ing up the magnificent herds 0£ deer that roam our forests and which 
are the pride and boast 0£ our citizenry in the State. It would be a 
calamity, indeed, if by one £ell swoop, a drastic edict or 
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regulation by the Board should raze the whole fabric. The 
burning of a house will divest it of annoyances by rats. The 
remedy is complete and absolute; but, it may be unwise to resort to 
such violent measures, else we repent the folly when too late to amend.. 
The opening of a few townships or a county, or several counties here 
and there for a brief season, will disclose the prudence and wisdom of 
the method provided by the statute "to relieve *** damages being done 
to private property *** balance the sexes *** correct any insufficient 
natural food supply" or for other purposes contemplated in the Act, 
by reduc,ing the number of deer. 

Discretion is often the better part of valor. Diplomatists are en
deavoring to inculcate in the minds of peoples of the earth, that the 
olive branch of peace is of greater worth than the spoils of war in vic
tory. In the Board is vested the power of the State to regulate and 
control. It is the arbiter which shall determine, and it doubtless will 
act conscientiously and wisely under the broad powers reposed in it. 
It will read the sign posts all along its way and find on each the oft
repeated words in the statute ''protection of game'' and ''jeopardizing 
future supply." The special open season which the Board may call into 
requisition only arises on petition of residents, setting forth that the 
animals are a nuisance, have become destructive to property, etc., or 
upon its own volition on finding such existing conditions as are above 
set forth, warranting such measure, and bearing in mind that what is 
done must be done ''without jeopardizing the future supply of game,'' 
declare a special open season and ''grant such number of licenses as 
may be deemed advisable.'' 

The second, or inquiry (b), the necessity for a special or additional 
license, which may be be held raises the question as to who may kill 
deer during a special open season. 

Section 301 divides hunters of game into residents of the Common
wealth and non-residents and under Section 302, as amended, of the 
Act of May 5, 1927, P . L. 815, provides that: 

''Each such resident *** upon application *** and the 
payment to said county treasurer of two dollars, shall be 
entitled to the license herein designated as a Resident 
Hunter's license ***" 

"Section 303. (Act of May 24, 1923, P. L. 359.) Every 
non-resident of this Commonwealth, upon application 
made, *** and the presentation of proof that he is a 
citizen of the United States, and the payment of fifteen 
dollars *** shall be entitled to *** a Non-resident Hunt
er's license ***" 

This broad declaration to the nonresident hunter, entitled to a license 
must be read with the modifications further appearing in the Act, and 
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the license issued to such nonres,ident should bear upon its face the 
restrictions and limitations imposed by the statute upon the license of 
the resident hunter. The special season for killing deer authorized by 
the statute and declared by the Board, is open to residents of the Com
monwealth only and not to nonresidents. 

In this connect.ion the third paragraph of Section 511 of the Act of 
May 14, 1925, P. L. 752, will aid in the interpretation of the previous 
section: 

"Before any person shall hunt for deer during a spe
cial open season declared by the board, such person shall 
have a resident hunter's license before hunting on any 
property where this act requires such license, and shall 
also apply to and obtain from the board, at Harrisburg, 
a special deer license, the fee for which is hereby fixed 
at two dollars, except that no fee shall be charged for a 
special deer license applied for by an owner or lessee of 
lands residing upon and cultivating lands lying within 
the territory opened to deer hunting by the board, under 
the provisions of this act, or applied for by any member 
of his family, or any employe, who regularly assists in 
the cultivation of such lands. Such license issued without 
fee shall be good only on the lands upon which such 
person resides and cultivates. Such licenses shall entitle 
the holder to kill one deer without visible antlers. Such 
special deer licenses shall be issued only in such number 
for each county or township as the board may deem ad
visable, and shall be issued in the order of the applications 
made to the board. " 

These abstracts from the several sections are quite simple, and re
quire no special explanation or interpretation. We, therefore, briefly 
deduce the following: That for the special open season declared by 
the Board, a special license is required, which said license is procurable 
only from the Board at Harrisburg and for which the sum of two dol
lars is charged. That such special deer licenses shall be issued only in 
such number for each county or township as the board may deem ad
visable, and that the special open season license is not a roving license, 
good in all parts of the State, but is confined or restricted to killing 
deer in the county or township, designated by the Board and stated 
in the license, and confines the licensee to killing of a single deer in a 
season. In this construction we have made answer to inquiry ( c) of 
your letter. 

Very truly yours, 

DEPARTMENT OF JUSTICE 
JAS. W .. SHULL, , 

Deputy Attorney General. 
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OPINIONS TO THE SECRETARY OF HEALTH 

Water supply-Bituminous ('Oal companies- P ermit from Secretary of H ealth
Acts of Apri l 22, 1905, and Jnne 7, 192.'J . 

Where corporations organized to mine bituminous coal construct water-works 
and supply wat(•r for domestic purposes to the inhabitants of mining villages 
living in houses owned by such companies, they are supplying water to the 
public within the meaning- of section 3 of the Act of April 22, 1905, P. L. 260, 
and the Act of .Tune 7, lf}23, P. L. 40S, and should obtain a written permit 
from the Secretary of Health so to do. 

Department of Justice, 

Harrisburg, Pa., December 5, 1927. 

Honorable Theodore B. Appel, Secretary of Health, Harrisburg, Penn
sylvania. 

Sir: This Department is in receipt of your letter of recent date asking 
to be advised whether ce1'tain bituminous coal companies are ~up

plying water to the ''public'' within the meaning of Section 3 of 
the Act of April 22nd, 1905, P L. 260, ·which reads as follows: 

"No * * * private corporation, company or in
dividual shall construct wat€rworks for the supply of 
water to the public * * * without a written permit to 
be obtained from the Commissioner of Health,* '~ *." 

·The· circumstances under which th1s water is supplied you describe 
as follows: 

''In the bituminous coal regions of Pennsylvania it 
is believed to be a common practice for a coal company 
to select a spring, well, or surface stream as a source of 
water or to make a contract for a supply of water with 
a nearby water company or ·municipality and convey 
such water by means of a system of pipes to the village 
wherein the coal company's employes dwell. 

''Sometimes the water is supplied to the inhabitants 
of the village by means of hydrants in the streets or on 
the premises; sometimes the water is piped within the 
houses; sometimes apparently no charge whatever is 
made for the water; sometimes it is understood that the 
rent of the house includes furnishing the water and 
sometimes water rent is Specifically mentioned in the 
lease for the house and const.itutes a charge separate 
from the rent of the house.'' 

"Waterworks" has been defined as "a term that includes streams, 
springs, wells, pumps, engines and all machinery, lands, buildings, 
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and things for supplying or used for supplying water.'' 40 Cyc. 
846. See also Randall v. Smith, 51 Southern 917; Words and Phrases 
Volume 8, page 7417. 

It may properly be assumed that the coal companies referred to 
have constructed waterworks and are furnishing water for human 
consumption. The more difficult question for determination is, are 
these coal companies engaged in the "supply of water to the public," 
as contemplated by the act of 1905? If so, they should obtain written 
permits from the Secretary of Health. 

The word "public" does not have a fixed or definite meaning. It 
is variously used, and a reference to the cases will shovy that _ it 
has widely different meanings as used in acts of Assembly whose 
objects are dissimilar. As stated in Huston Township Poor District 
v. Benezette Township Poor District 135 Pa. 393, 398: 

''The word 'public' is a convertible term, and when 
used in an act of Assembly may refer to the wh-0le body 
politic; that is to say, to all the inhabitants of the state, 
or to the inhabitants of a particular place only ; it may 
be properly applied to the affairs of the state or of a 
county or of a community. * * *'' 

In the case of State v. Luce 32 Atlant·ic (Del.) 1076, the court said: 

"When, with reference to an alleged nuisance, the 
people or citizens of a neighborhood, or the public, are 
mentioned, it does not mean all the people, or all the pub
lic, but only such considerable number of them as to 
show that more than a few merely are meant. * * * 
The term 'public' does not mean all the people, nor 
most of the people, nor very many of the people of the 
place; but so many of them as contradistinguishes them 
from a few. * * *" 

On the other hand there are many definitions of the word ''public'' 
which if considered alone might seem to indicate that the coal com
panies here in question are not supplying water to the "public." 
These latter definitions, however, do not involve the word "public" 
as used in a statute which has been enacted as a police regulation, 
''for the protection of public health.'' 

The Supreme Court in the case of Commonwealth v. Emmers 221 
Pa. 298, in discusing the Act of 1905, said: 

"• • • The statute was pased in the exercise of the 
police power of the state. That power undoubtedly ex
tends to all regulations affecting the health, good order, 
morals, peace and safety, of society. All sorts of restric
tions and burdens are imposed under this power, and 
when these are not in conflict with any constitutional pro
hibition, or fundamental principle, they cannot be sue-
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. cessfully assailed in a judicial tribunal. That the pres
ervation 0£ the waters of the state from pollution 
involving danger to health, is a proper subject for th~ 
exercise · of the police power, cannot be seriously ques
tioned.'' 
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The purpose of the Legislature in enacting the statute is shown 
11uite cle.arly in the language found on page 312 of the above opinion: 

'' * * * This statute required every individual, cor
poration o:r municipality supplying the public with 
water to file in the office of the Health Department of 
the state a statement of its source of supply. It re
quires every municipality which, at the time of the 
adoption of the statute, was maintaining a system of 
sewerage, to file in ·that Department a plan thereof. 
These provisions necessarily result in making a matter 
of public record, in the office of the commissioner of 
health, the sources from which the public water supply 
of every community in the state is taken, and a like 'I'ec
ord of every opening of a public sewer system into the 
waters of the state. Should an epidemic develop in any 
community the health authorities immediately have ac
curate information as to the source from which the pub~ 
lie water supply of that community- is derived, and 
whether any public sewer system is discharged into the 
water. The state legislation requiring physicians in 
municipalities to make reports to the health authorities 
of all cases of diseases, will place at the disposal of 
the commissioner of health information as to the 
health conditions existing in the municipalities using 
the various public sewer , systems. The commissioner of 
health and officers under his control will thus constantly 
have a large p11rt of the information necessary to deal 
with the health conditions of any community.'' 

Thus the purpose of this Legislation as above defined would seem 
to embrace as well the case of a supply of water to the inhabitauts 
of a mining village living in "company" houses, which water is 
supplied by such company to its own tenants and none other, as to 
the case of the supply of water to all the people requiring such ser
vice in an entire "town, borough, city, or district" by a company 
incorporated under paragraph 9 of Section 2 of the General Clir
poration Act of 1874, for "the supply of water to the public." 
Whether the people served live in "company' ' houses and receive 
their supply of water from the company for which they work or 
whether they receive it along with other members of the com
munity in which they live, fr-0m an incorporated water com
pany would not seem t-0 be a f.air test of whether or not they are com
prehended within the meaning of the word "public" as used in this 
statute which has to do with the important problem of the protection 
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of ''public'' health. The public complexion of the group served 
and the general public injury that might follow from serving impure 
water to such a group of people, should not be permitted to be ob
scured by a reference to the powers, purposes and obligations of the 
corporation serving. 

In support and explanation of the foregoing, the following text 
excerpts, well fortified by authority, may be cited: 

''It is well settled that, in construing any statute, 
all the language shall be considered, and such inter
pretation placed upon any word or phrase appearing 
therein as was within the manifest intent of the body 
which enacted the law. The proper course in all cases 
is to adopt that sense of the words which best harmon
izes with the context and promotes in the fullest manner 
the policy and objects of the legislature i* * *." 25 
Ruling Ca.se Law 988. 

''Among the statutes which have been declared to be 
remedial in their nature and consequently entitled to 
liberal construction are those seeking the correction of 
recognized errors and abuses by introducing some new 
regulation for the advancement of the public welfare; 
* * * laws and r-egulations necessary for the protection 
of health, morals, and safety of society; * * * 25 Rul
ing Ca.se Law 1079. 

The fact that we are dealing with a statute designed to protect 
the public health should, therefore, be given paramount consideration 
in its interpretation and construction. That the companies supply
ing this water have not condemned and dedicated to the public use 
certain sources of water supply, or that they do not possess the 
power so to do, so that undeniably they are "private use" as dis
tinguished from "public use" corporations does not mean that they 
cannot supply water to the ''public'' within the meaning of this 
Act. An interesting parallel is found in the case of Co,rrnmonwealth 
v . Kennedy 240 Pa. 214 where the defendant contended that since 
only the riparian owners and not the public generally have an in
terest in a private stream, the pollution of such a stream could result 
only in private injury and not in a public injury. In repudiating 
this contention the court said, page 220: 

"The act (same act here under consideration) defines 
'waters of the state' to mean, 'all streams and springs, 
and all bodies of surface and ground water, whether nat
ural or artificial, within the boundaries of the state.' -
This does not make all such streams public streams, but 
it does subject them to police control, because, while not 
public streams, they are suceptible of being turned into 
public nuisances. 
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''We simply repeat that it is not necessary to con
stitute a public nuisance in running water that the 
stream shall · be a public stream.'' 
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Thus, it is not necessary that a company should hold itself out 
to supply water generally to all Qf the public of a given locality in 
order to endanger the public health from an impure water supply; 
the public health may as readily be endangered by the supply of 
impure water for domestic purposes to people living exclusively in 
the "company" houses of a mining village as would a similar supply 
to all the people of a certain ''town.'' 

In other words even though the purpose, the powers, and the ob
ligations of a corporation are not such as to make it, technically 
speaking, a "public use" corporation, the recipients of the water 
may still be enjoying a service which is charged with "public" at
tributes, within the meaning of a health protection act. 

In addition, the Administrative Code of 1923 P. L. 498, Section 
1802, practically re-enacts Section 8 of the Act of April 27, 1905, 
P. L. 312, by providing a.s follows: 

''The Department of Health shall have the power, 
and its duty shall be: 

"(a) To protect the health of the people of this 
Commonwealth, and to determine and employ the most 
efficient and practical means for the prevention and sup
pression of disease.'' 

T.his shows a deliberate effort on the part of the Legislative body 
to give to the Health Department a general blanket authority to employ 
the most efficient and practical means, in each and every case arising, 
for the prevention and sµppression of disease to the end that the 
health of the ''people of this Commonwealth'' may be protected. 

We believe that the word ''public,'' as used in Section 3 of the 
said Act of April 22, 1905, was intended to have much the same 
meaning, a.s ''people of this Commonwealth,'' as used in Section 
1802. above, and we find further evidence of this in the title of the 
Act of April 22, 1905, where reference is made to the ''public health.'' 
See Dixon v. Sheff er 46 Pa. Super. Ct. 452. 

We are accordingly of the opinion, and so advise you, that where 
bituminous coal companies construct . waterworks and supply water 
for domestic purposes, to the inhabitants of a mining village, they 
are supplying water to the public within the meaning of Section 3 of 
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the A.ct of April 22, 1905, P. L. 260, and the Administrative Code of 

June 7, 1923, P. L. 498, and should obtain a written permit from 

the Secretary of Health so to ·do. 

Very truly yours, 

DEP A.RTMENT OF JUSTICE, 

THOS. J. BALDRIDGE, 
Attorney General. 

Department of Health-Sr:hool- Districts-JJfedical Jnspecto1rs-A.ppointment of 

assistants. 

There is no authority in a medical inspector to appoint assistant or addi

tional inspectors to do all or a part of the work for which he was appointed 

and employed. Inspectors must be appointed by the proper school boards and 

the names of all appointees reported to the Department of Health. 

Department of Justice, 

Harrisburg, Pa., January 19, 1928. 

Dr. Theodore B. Appel, Secretary of Health, Harrisburg, Pennsylvania. 

Sir : We beg to acknowledge receipt of your request for an opinion 
relative to the authority of medical inspectors appointed under the 
provisions 9f Sestion 1501 of the School Code to appoint assistants. 

Section 1501 of Article XV of the Act of May 18, 1911, P. L. 309, 

known as the School Code, which section was amended last by the A.ct 

of May 20, 1921, P. L. 939, N~. 329, Section 1, provides that each school 

district of the first, second or third class in this Commonwealth shall 
provide medical inspection by proper medical inspectors who shall "be 

appointed by the board of school directors of the district.'' Section · 

1504 of the same Article of the School Code requires that the names 
of all inspectors so appointed shall be reported to the Commissioner of 

Health. A. medical inspector is appointed because of his personal 

qualifications for the position; it is his individual services which are 
desired. There is no autho;ity in a medical inspectior so appointed to ap

point assistant or additional inspectors to do all or a part of the work 

for which he was appointed and employed. Inspectors must be ap

pointed by the proper school boards and the names of all appointees re
ported to your Department. 
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Any person purp.orting to act as medical inspectors who have not 
been appointed by the school board of the proper district and whose 
appointments have not been reported to your Department are acting 
without authority and appropriate proceedings may be instituted in a 
court of proper jurisdiction to restrain them from so doing. 

Very truly yours, 

DEPARTMENT OF JUSTIOE 
PAUL 0. WAGNER, 
Dep1Uty Attorney General. 
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OPINIONS TO THE DEPARTMENT OF HIGHWAYS 
State H i ghway Patrol-Motorcycles-Awarding of contmct. 

Contract with Indian Motorcycle Company, regular and award made ac
cording to law: The S'ecretury of Highways authorized to draw requisition on 
motor license fund for payment of contract price. 

Department of Justice, 

Harrisburg, Pa., January 13, 1927. 

Hon. W. H. Connell, Acting Secretary of Highways, Harrisburg, Penn
sylvania. 

Sir: We have your request for an opinion concerning the a-q.thority to 
purchase certain Indian motorcycles under the followi~ circum
stances: 

At your request some time ago the Department of Property and 
Supplies advertised for bids for motorcycles for use by the State High
way Patrol. J\.fter bids were received and opened, but before the award 
of any contract the Department of Property and Supplies, with your 
approval, rejected all bids, the reason for doing so is ,immaterial in 
the discussion of the questions now raised. 

Subsequently the Department of Property and Supplies re-advertised 
for bids for seventy-five motorcycles with side-car attachments. The 
advertisement was made and bids were received based upon specifica
tions approved by you. 

The lowest bid rece,ived was that of Harley-Davidson Motor Com
pany of $343.13 each for seventy-five motorcycles having a sixty-one 
cubic inch displacement, known as Model 27-J, and complete with side 
car. The second lowest bid was from the Indian Motorcycle Company 
of $347.08 each for seventy-five motorcycles having a thirty-seven cubic 
inch displacement, known as Model GE 1927, complete with side cars. 
Other b,ids received need not be considered. After an investigation and 
a detailed study of these two makes of motorcycles and the needs of 
your patrol you decide that the bid of the Indian Motorcycle Com
pany should be accepted and so advised the Department of Property 
and Supplies, and thereupon the bid of that Company was accepted 
and the contract awarded to it for the seventy-five motorcycles. 

The question is now raised as to the regularity of this award, no 
specific objections, however, being made. Therefore, we must review 
and d,iscuss the matter in a general way. 

We do not feel it to be within our province to comment upon the 
exercise of business judgment involved in the selection of one of these 
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types of motorcycles in preference to the other. Your reasons for pre
ferring the Indian machine to the Harley-jDavidson may be sum
marized as follows : 

1. Greater safety and efficiency of operation, ~t being possible to 
operate the former with greater safety to the patrolman because of its 
light weight and greater efficiency; 

2. Economy of operation which is supported by statistics compiled 
by your patrol; and 

3. The advantages to be gained by a standardization of machines, 
the Highway Patrol now hav,ing 176 Indian and no Harley-Davidson 
motorcycles .. 

Authority to purchase motorcycles for the use of the State Highway 
Patrol is found in Section 12 of the Act of 1919, as amended by the 
Act of April 27, 1925, P. L. 282, (the same provisions being found in 
Section 13 of the Act of 1923), as amended by the Act of April 27, 
1925, P. L. 286), which after establishing a motor license fund, appro
pr,iates it to ''The Department of Highways to carry out and enforce 
the provisions of the Act to which this is an amendment, and all 
amendments and supplements thereto, including the penal provisions 
thereof, for the purpose of assisting in the maintenance, construction, 
replacement, reconstruction, improvement and repairs of State b,igh
ways and of State-aid Highways, * * *; for the purchase, through 
the Department of Property and Supplies as purchasing agency of 
* * * motor vehicles * * * necessary for the conduct of the work of 
the Department * * * and for any and all other expenses of . every 
kind and description necessary * * * to carry out and enforce the pro
visions of the Act to which this is an amendment, and all amendments 
and supplements thereto, includ,ing the penal provisions thereof, and 
for that purpose the Commissioner is authorized to appoint such em
ployes as in his descretion are necessary, * * *." 

These motorcycles are to be purchased by the Department of Prop
erty and Supplies as purchasing agency for your Department (Sec
tions 507 ( c) and 2103 ( e) of the Administrative Code of 1923, P. L. 
498). There is no statutory requirement directing your Department to 
advertise for bids before the award of a contract, or to award such 
contract to the lowest bidder, except the provisions with reference to 
the letting of contracts for the construction, repair or maintenance of 
State highways or State-aid highways, and the advertisement require
ments of Section 2103 (b) and (c) of the Administrative Code, ap
plicable to purchases made by the Department of Pr.operty and Sup
plies direct, do not apply to the purchases made by it as purchasing 
agency for Departments which by law are authorized to purchase 
supplies and pay for the same out of moneys specifically appropriated 
to them by the General Assembly. (Section 2103 ( e) . There is, there
fore, no statutory r equirement for the advertising for proposals prior 
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to the award of the contract for these motorcycles, nor is there any 
statutory provision that such award should be made to the lowest 
bidder. 

The rule is well established that in the abs~mce of special Constitu
tional or statutory provision requiring a contract to be let after adver
tisement to the lowest bidder, a contract for public work may be let 
without advert,isement (19 R. C. L. 1068; 28 Cyc 657 and 664. See 
also many cas.es cited in 36 Am. Dig. Century Edition pages 649, 955, 
959; also 14 Dec: Dig. page 1165). Also, that, where competitive bid
ding is not required by statute but the authorities voluntarily adver
tise for b~ds, they may reject all and enter into private negotiations 
and awards the contract irrespective of the bids. (19 R. C. L. 1071; 
Price vs. City of Fargo, 139 N. W. 1054 (N. D.); Waco v·s. CJvamber
latin, 47 S. W. 527 (Texas). Even where the statue requires the 
awarding of a contract for public supplies to the ''lowest responsible 
bidder'' there is a discretion placed in the authorities to determine 
who is the lowest responsible bidder, and the Courts will not restrain 
them from awarding a contract to one who is not the lowest bidder, 
unless it appear that they have acted correctly or in bad faith (Find
ley vs. Pittsburgh, 82 Pa. 351). 

The contract with the Indian lVIotorcycle Company, hereinbefore 
referred to, appears to us to be regular and awarded according to law, 
and you are authorized to carry it out and draw your requisition on the 
motor licens.e fund for the payment of the contract price, which req
uisition should be paid by the Auditor General and the State Treas
urer. 

Yours very truly, 

DEPARTMENT OF JUSTICE 
JAMES 0. CAMPBELL, 

First Deputy Attorney General. 

State Highway Patrol-Violation of Traffic Laws-Motor Vehicles-Punching 
Licenses-Surrender of Cards-Statutory_ Req~tirernents. 

Members of the State Highway Patrol or other peace officer may not law
fully punch the license cards of persons licensed to operate automobiles when
ever they apprehend such persons in violation of the laws governing the opera
tion -of motor vehicles on the; highways of the Commonwealth. The Depart
ment of Highways has full authority to cause highway patrolmen to report 
to the department every case in which a patrolman believes that a motorist 
has· violated the law, and can keep a record of these reports and can cause 
informations to 'issue whenever and as often as it deems it advisable to cause 
arrests to be made, but the punch system cannot lawfully be continued. 
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Department of Justice, 

Harrisburg, Pa., July 14, 1927. 

Honorable Benj. G. Eynon, Registrar of Motor Vehicles, Harrisburg, 
Pa. 

Sir: We have your request to be advised whether members of the State 
Highway Patrol may lawfully punch the license cards of persons li
censed to operate automobiles whenever they apprehend such persons in 
violations of the laws governing the operation of motor vehicles on the 
highways of this Commonwealth. 

This question involves an inquiry into the powers of the members of 
the State Highway Patrol as well as into the nature of an operator's 
license card and the property which the holder thereof enjoys therein. 

The State Highway Patrol was created by the Department of High
ways under its general authority to see that the laws governing the 
registration and operation of motor vehicles within this Commonwealth 
are enforced. Accordingly, the powers of the members of the State 
Highway Patrol can rise no higher than the powers of the Department 
of Highways itself in dealing with owners and operators of motor 
vehicles. 

Under the Act of June 30, 1919, P.L. 678, as amended by the Acts of 
May 16, 1921, P. L. 582, June 14, 1923, P. L. 718 and April 27, 1925, 
P. L. 254, it is the duty of all resident owners of automobiles before 
operating them on the highways of this Commonwealth to register them 
with the Department of Highways; and the same Act, as amended, 
prohibits persons (other than those holding learners' permits and non
residents, who are excepted under certain conditions) from operating 
motor vehicles within this Commonwealth unless they have been specif
ically licensed by the Department of Highways to do so. 

As evidence of the registration of a motor vehicle with the Depart
ment of Highways that Department is required by the Act mentioned 
and its amendments to issue an owner?s registration certificate; and as 
evidence of the fact that an operator has been licensed to operate a 
motor vehicle within this Commonwealth the Department of Highways 
is required to issue to him or her an annual operator's license card. 

These registration certificates and license cards merely evidence 
privileges conferred upon the lawful holders thereof, by this Common
wealth acting through the Department of Highways; but as long as the 
privilege is effective the evidence thereof is, in our opinion, unqu1ali
fiedly the property of the person to whom the Department of High
ways issued it. In dealing with this property the Department of 
Highways cannot exceed the powers which the Legislature has by 
statute conferred upon it. 

An examination of the Act of 1919 as amended renders it manifest 
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that unless a registration or license has been revoked or suspended the 
Department of Highways cannot compel the holder of a registration 
certificate or license card to surrender it either to the Department or to 
an employe thereof, except for the purpose of inspection. The law re
quires the operators of a motor vehicle to ''exhibit his registration 
certificate or license" to any constable, police officer, member of the 
State Police Force or designated officer of the Department of Highways, 
who shall be in uniform and shall exhibit his badge, or other sign of 
authority, and to ''write his name in the presence of such officer, if so 
required, for the purpose of establishing his identity.'' Section 26 of 
the Act of 1919, as amended by the Act of April 27, 1925, at P. L. 280. 

We are of the opinion that in requiring motorists to ''exhibit'' reg
istration certificates and operators' license cards to officers who are in 
uniform and display their badges or other signs of authority, the Leg
islature intended that such officers should have the privilege of examin
ing manually the certificates or cards .held by operators to the extent 
to which such examination is necessary to enable officers to read the 
certificates or cards and ascertain whether they appear to be genuine 
certificates or cards, issued by the Depar.tment of Highways. An of
ficer, however, does not have the right to mutilate, mark or punch a reg
istration certificate or license card, whatever the purpose of such mutil
ation, marking or punching may be; and immediately upon concluding 
his examination of the certificate or card, it is the officer 's duty to 
return the same to the person from whom he received it. 

On the back of operators' license cards issued for 1927, the Depart
ment of Highways caused to be printed the following: 

"A good operator keeps his card free from punches." 
''Highway Patrolmen will punch your card for law 

violations.'' 

Appropriate marks are then provided to guide Highway Patrolmen 
in punching cards for various offenses. A punch over the letter "W" 
indicates that the holder of the license card has been warned regarding 
a particular offense. A punch over the letter ''A'' indicates that the 
holder of the license card has been arrested. On the margin of the card 
appears the following: 

"WARNING: A record of each violation is main
tained in the Bureau of Motor Vehicles and the license of 
habitual violators will be suspended or revoked.'' 

Obviously the Department of Highways prepared the 1927 operators' 
license cards intending to treat as evidence of violati-0ns of the motor 
laws, punches made by Highway Patrolmen i~ operators' license cards. 

The objection to this course is apparent. The Act of 1919 as 
amended provides specifically how persons violating the motor laws 
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shall be prosecuted for offenses, what their rights shall be when charged 
with violations, and under what circumstances licenses may be revoked 
or suspended. Nowhere in the Act has the Legislature disclosed any 
intention of permitting any peace officer's dictum that a motorist has 
violated the law to be regarded as conclusive and as a substitute for the 
trial of the person charged with an offense, before either a justice of the 
peace, an alderman, a magistrate or a court of record. Indeed the Leg
islature could not under the constitutional safeguards which surround 
the liberty of a citizen of this Commonwealth, effectually repose in peace 
officers such authority. 

Therefore, it is quite clear that even if State Highway Patrolmen or 
other peace officers could lawfully require holders of operators' li
cense cards to surrender them for the purpose of having them punched, 
such punch marks could not form the basis for any action to be taken 
by the Department of Highways in the nature of a revocation or su
spension of the license evidenced by the card. These marks at best 
would be only a record of actions of members of the Highway Patrol 
and could under no circumstances be regarded as evidence of violations 
of the motor laws by the holder of the card. 

However, as previously indicated, under our existing statutes a peace 
officer does not have the right to demand -the surrender of registration 
certificates or license cards for the purpose of permitting him to place 
any marks thereon or to make any punches therein. 

We understand that the punch system was inaugurated by the De
partment of Highways not for the purpose of oppressing motorists, 
but for the purpose of rendering it unnecessary to cause arrests to 
be made for first offenses. It was adopted to lessen rather than to in
crease the severity with which Highway Patrolmen deal with persons 
operating motor vehicles on the highways. For this purpose the De
partment of Highways is to be commended, but whatever the purpose 
the punch system cannot lawfully be continued. 

The Department of Highways has full authority to cause Highway 
Patrolmen to report to the Department every case in which a Patrol
man believes that a motorist has violated the law. The Department can 
keep a record of these reports and can cause informations to issue 
whenever and as often as it deems it advisable to cause arrests to be 
made. In addition the new Vehicle Code enacted by the 1927 Session 
of the Legislature will, effective January first next, permit members of 
the Highway Patrol not· merely to make reports .but also to arrest on 
view persons who, in their opinion, have violated the motor laws. 
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Accordingly the abandonment of the punch system does not mean 
that your Department will have any less ability to enforce the motor 
laws than it now has. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WILLIAM A. SCHNADER, 

Special Deputy Attorney General. 

MttnicipaZities-Vehic·ular traffic-Ordinances-Application of fines-A.ct of May 
11, 1927. 

Cities and 'boroughs are anthorized, under the Act of May 11, 1927, P . L. 886, 
to pass ordinances with regard to signal lights erected, installed and operated 
by such municipalities for the regulation of vehicular traffic, and they may, in 
such ordinanC'es, provide penalties and retain the fines where violations of the 
ordinances have occurred and fines have been collected. 

Department of Justice, 

Harrisburg, Pa., September 28, 1927. 

Honorable James L. Stuart, Secretary of Highways, Harrisburg, Pa. 

Sir: In your letter of September 4, 1927, you ask this Department to 
violator if, at the time and place of the alleged violation, and appro
outline for the Department of Highways the subjects upon whieh 
cities and boroughs are empowered to pass ordinances regarding 
vehicular traffic, under the provisions of the Vehicle Code, approved 
May 11, 1927 (Act No. 452) and effective January 1, 1928. You also 
ask to be advised as to what fines or penalties may be retained by 
the cities or boroughs of the Commonwealth instead ·Of being paid 
into the State Treasury. 

The particular question that has arisen is whether cities and bor
oughs are authorized and empowered to pass ordinances with regard 
to signal lights erected, installed and operated in and by said cities 
and boroughs; and whether they may, in such ordinances, provide 
penalties, and retain the fines in such instances where violations of 
the ordinances have occurred and :fines have been collected. 

Section 1033 provides : 
"Local authorities except as expressly authorized .by 

this act, shall have no power or authority to alter any 
speed limitations declared in this act, or to enact or en
force any ordinance, rule or regulation contrary to the 
provisions of this act, except that local authorities shall 
have power to provide by ordinance for the regulation 
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of traffic by means of traffic officers or semaphores or 
other signaling devices, on any portion of the highway 
where traffic is heavy or continuous, and may regulate or 
prohibit parking, or prohibit other than one-way traffic, 
upon certain highways, and may regulate the ·uoe of the 
highways by processions or assemblages.'' 

This section clearly gives the local authorities the right to provide 
by ordinance for the regulation of traffic under the circumsta11ces 
outlined in said Section. Section 1039 authorizes the local authorities 
to erect appropriate signs for the purpose of giving notice of local 
parking and other special regulations. 

Section 1216 provides as follows: 

''Any city, borough, incorporated town, township, or 
county which enforces an ordinance or resolution on a 
matter concernin)g which authority is express~'y dele
gated to said authorities by this act, or for traffic matters 
not covered by this act, may impose a fine of 
not more than fifty ( $50) dollars, to be collected by 
summary conviction before any mayor, burgess, magis
trate, alderman or justice of the peace as fines and pen
alties are now by law collected. In the event of non
payment of fine and costs of prosecution, the mayor, 
burgess, magistrate, alderman or justice of the peace 
may sentence any person convicted of violating an or
dinance or resolution to undergo imprisonment for a 
period of not exceeding ten (10) days: Provided, That 
any person so convicted shall have the right of appeal 
as in other cases of summary conviction: And further 
provided, That any person accused of violating a local 
ordinance or resolution, enforced under the authority 
of this act, may waive summary hearing and give bond, 
in the sum equal to double the amount of the maximum 
fine that might be imposed, for appearance for trial be
fore a judge of the court of quarter sessions, or in the 
county court, or in the municipal court in counties 
wherein such courts exist; and thereupon the mayor, 
burgess, magistrate, alderman or justice of the peace 
shall within fifteen (15) days return the complaint or 
information to the said court; and, if any person so 
accused shall be convicted in such court of the offense 
charged, he shall be fined as prescribed by said or
dinance or resolution, or, in event of non-payment of 
such fine and costs of prosecution, to suffer imprison
ment for a period not to exceed ten (10) days. All 
fines and bail forfeited, as provided for in this section, 
shall be paid to the treasurer of such city, borough, in
corporated town, or toWl1ship for the construction, re
pair, and maintenance of the highways thereof. No 
operator or driver of a vehicle, violating any of the pro
visions of this act, shall, upon conviction, be fined un
der any ordinance or resolution except on those matters 
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concerning which authority is expressly delegated to 
local authorities by this act.'' 

Section 1211 provides that all fines and penalties collected under 
the provisions of this Act for violation of the same shall be paid to 
the State Treasurer, except those collected for violations of the pro
visions as to speed or weight, which fines and penalties shall be pa~d 
to the treasurer of ' the municipality for the construction, repair and 
maintenance of the highways thereof. There is no conflict between 
Section 1211 and 1216, in our opinion, and there should be no · dif
ficulty in interpreting these sections when read together. But, it 
is suggested that Section 1040, providing for signal interpretations, 
might have some weight in support of the view that the State Tress
urer should receive fines collected for violation of ordinances regu
lating traffic signal lights. This suggestion is not convincing. Signal 
lights and semaphores are insta-lled by the municipalities interested 
and are maintained and operated at their expense, which in some 
cases is not inconsiderable. It is, therefore, only fair that the mu
nicipalities should have the right to fines collected for violations of 
ordinances for the regulation of traffic by signal lights or semaphores. 
And this is what we think the Legislature intended. It will be noted 
that Section 1203 does not provide a penalty for violations of Section 
1040. 

Section 1040 merely provides a uniform State-wide interpretati.Jn 
of signal lights so that the motorist, in going from one municipality 
to another, does not find himself confronted with varying interpreta
tions imposed by different ordinances. This Section compels munic
ipalities in the passage and enforcement of their ordinances to a 
uniformity in regard· to the interpretation of signal ligh,ts through
out the State. No ordinance may in anywise contravene any of t11e 
provisions of Section 1040. 

It is, therefore, the opinion of this Department that cities, bor
oughs, incorporated towns and townships may lawfully pass or
dinances providing for the regulation of traffic by means of traffic 
officer:;;, semaphores, traffic control lights or other signaling devices on 
any portion of the highways within their proper jurisdiction, where 
traffic is heavy or continuous. In such cases the municipal law-making 
bodies are to be the judges as to where such traft1c policeman, sema
phores or other signaling devices or traffic control lights shall be 
maintained. 

In addition such municipalities may regulate or prohibit parking, 
or prohibit other than one way traffic upon certain highways within 
their respective jurisdiction; and they may regulate the use of high
ways by processions or assemblages. 

In such ordinances the penalties provided may be a fine of not more 
than $50.00, to be collected by summary conviction in the manner 
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provided by Section 1216 of the Act. 
nicipality for construction, repair and 
thereof. 

Such fines belong to the nm
maintenance of the highways 

Of course it is needless to say that no ordinance may in any way 
contravene, curtail, or alter any of the explicit provisions of the 
Vehicle Code, and the power of local authorities is, expressly restricted 
to the cases mentioned in Section 1033 and hereinabove discussed at 
length, and to "traffic matters not covered by this Act" (Section 
1216) . 

It will be noted that Section 1039 provides that local parking and 
other special regulations shall not be enforceable against an alleged 
violator if, at the time and place of the alleged violation, an appro
priate sign, giving notice thereof, is not in proper position and suf
ficiently legible to be seen by an ordinarily observant pers-0n. 

And Section 1216 concludes with " the proviso that no operator or 
driver of a vehicle, violating any of the provisions of this act, shall, 
upon conviction, be fined under any ordinance or resolution except on 
those matters concerning which authority is expressly delegated to 
local authorities by the act. 

Municipal authorities must not overlook the requirements of Sec
tion 1204: 

"(a) All prosecutions for offenses defined in this 
act, except as otherwise herein provided, committed by 
any person, shall be brought under this act, and not 
under any local ordinance rule or regulation. 

'' (b) All prosecutions instituted under local or
dinances, rule or regulation, which are based on acts for 
which there is a specific penalty provided in this act, 
shall be deemed and considered as having been brought 
under this act.'' 

The foregoing limitations must, of course, be borne in mind by 
municipalities m the enactment and the enforcement of their traffic 
ordinances. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
ROSCOE R. KOCH, 

Deputy Attorney General. 

State Registrar-Certi ficates of 'l' itle-Disputed Ownership-Right of Posses
sion--Discretion-Appl-ications--Statiitory Regulations. 

The State Registrar of M:otor Vehicles in issuing certificates of title is not a 
forum for the adjusting of controversies regarding the ownership or the right 
to possession of motor vehicles, and after reasonable diligence and inquiry, 
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may or may not, issue a certificate, depenrling on whether he is satisfie<.l with 
the truth of the facts set forth in the application. 

Department of Justice, 

Harrisburg, Pa., September 28, 1927. 

Honorable Benjamin G. Eynon, Registrar of Motor Vehicles, Depart
ment of Highways, Harrisburg, Pennsylvania. 

Sir: The Secretary of Highways has requested this office to advise you 
regarding the procedure your office should adopt when the following 
stated facts are presented. 

The owner of a motor veh,icle enters into an agreement with a dealer 
for the purchase of a new motor vehicle, part payment for which is 
to be made by turning in the owner's old automobile. Pursuant to 
this agreement the owner assigns his title certificate to the dealer, who 
makes application to your office for a new title certificate in his own 
name and transmits the proper fee therefor. Meanwhile the owner and 
the dealer have a dispute which culminates in calling off their original 
deal. The dealer refuses to return the title papers to the owner; the 
owner refuses to deliver physical possession of his old automobile to 
the dealer. The owner notifies your office to hold up the issuance of 
the new title certificates in favor of the _dealer. Your office holds up 
the transfer and communicates with the dealer and the owner re
questing affidavits in suppo;rt 1of their) respective positions. The 
owner files an affidavit stating that he has physical possession of 
the car and is entitled to a return of his assigned title certi
ficate because the negotiations originally entered into have not been 
consummated. The dealer will not consent to this being done and in
sists upon the issuance of a new certificate of title in his favor under 
the terms of the assignment duly executed by the owner and filed w,ith 
the Bureau. He does not, however, claim actual possession of the car. 

Section 2 of the Act of May 24, 1923, P. L. 425, provides that the 
Secretary of Highways shall use reasoitable diligence in ascertaining 
whether or not the facts stated in the application for a certificate of 
title are true before issuing such title certificate. I take this to mean 
that such reasonable diligence is to be exercised when an assigned 
title is turned in for transfer, just the same as when an application 
is made for an original title covering a new car. It w,ill be noted that 
in the sworn application for certificate of title by the dealer, the affirm
ative statement is made that he has acquired possession of the motor 
vehicle described in the certificate of title by purchase or lease. Ob
viously, this affidavit does not portray the real facts because physical 
possession of the car has at all times been retained by the original 
owner. Therefore, the exercise of due diligence would require you to 
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assure yourself, before issu,ing a new title certificate in favor of the 
dealer, that physical possession of the car had been delivered to him 
by the former owner. 

You are, th€refore, advised that you should not issue any title certi
ficate unless, after the exercise of reasonable diligence, you are satisfied 
that the applicant is entitled thereto. Ordinarily when the assignment 
and application are regular on their face you need not look any fur
ther than these papers to satisfy yourself as to the truth of the facts 
therein set forth. But when you are put on notice that the facts are 
not correctly set forth, it is your duty to be satisfied of the truth of 
the matter before you decide whether or not to issue the new certificate 
of title. This does not mean that you should become the forum for 
the adjusting of controversies regarding ownership or the right to pos
session of any motor vehicle. The Courts still exist as the proper tri
bunal by which these questions must be determined. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

ROSCOE R. KOCH, 

Deputy Attorney General. 

Grfrninal law-Violations of Motor -Vehiale Act of Ju.ne 3fl, 1919-Repeal Act -0t 
May 11, 19.'27--Etfcct of repeal act on pending cases. 

Under the Act of May 11, 1927, P . L. 886 (effective on Jan. 1, 1928), which 
repealed the Act of Junp 30, 1919, P. L. 678, cases pending on Jan. 1, l!l28, can
not be further prosecuted. 

Department of Justice, 

Harrisburg, Pa., January 5, 1928. 

Honorable Samuel Eckels, Deputy Secretary of Highways, Harrisburg, . . 
Pennsylvania. 

Sir: In your lett€r of January 3, 1928, you call attention to the fact 
that the newspapers report that the Lancaster County Court dismissed 
certain cases involving violations of the Motor Vehicle Act of June 30, 
1919, P. L. 678, and its amendments, on the ground that that Act has 
been repealed by the Vehicle Code, which went into effect January 1, 
1928, (Act of May 11, 1927, P. L. 886). You inquire whether you may 
expect to successfully prosecute cases now pending and undetermined 
involving violations of the Act of 1919 and its amendments. 

Said Act of 1919 and its amendm€nts, as W€ll as all other Acts incon
sistent with the Vehicle Code, are specifically repealed in Section 1301 
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of the Vehicle Code. No saving cause is contained in the Code to take 
care of prosecutions that have not gone to final judgment before the 
effective date of the new Act. 

I am reluctantly forced to the conclusion that these prosecutions can
not be successfully maintained where they are based entirely upon the 
Act of 1919 and its supplements. 

In the case of s ·cranton ·city vs. Rose, 60 Su,perior Court 458, 46;2, 
the court makes this significant observation: 

"There is no vested right in the Commonwealth, exist
ing after the repeal of a criminal statute, to prosecute an 
offense in existence prior to the repeal of such statute. It 
is unnecessary to cite authority as to the effect of the re
peal of a criminal statute on pending proceeding·s. It is 
well settled that all proceedings which have not been de
determined by final judgment, are wiped out by a repeal 
of the act under which the prosecution for the offense 
to.ok place. 

The question here involved has received careful consideration by 
Craig, P. J. in the case of Commonwealth vs. Brown, 20 C. C. R. 
139; 7 D. R. 117, in which opinion the following is cited from Endlich 
on the Interpretation of Statutes: 

''Where a penal law is broken the offender cannot be 
punished under it if it expires or is repealed before he is 
convicted, although the prosecution was begun while the 
Act was still in force, Hnle·ss the repealing Act contains a 
saving clause. Everj step taken un ·'er a statute that has 
been repealed is utterly :void: presentment, trial, convic
tion and sentence become illegal. If an indictment ·has 
been found, it may be quashed on. motion, for the court is 
bound to take notice of the repeal. Though a conviction 
has been had the judgment is arrested, and though judg
ment has been entered, if an appeal from it, or other pro
ceeding for review of it, is pending, the ju·1 gment must b~ 
set aside. And so, even after conviction, appral and ar
gument, but before final judgment . and though a repeal 
after final judgment will not ordinarily arrest' the execu
tion of the sentence, and will not do so even in capital 
cases where the sentence has been pronouncerl and the da~· 
set for execution, yet, in the latter class of eases. if tlw 
sentence of death has been pronounce:'!, but not execnterl 
on the day set for its execution, a repeal of the statute, 
before the ·criminal iS"resentenced, requires his discharge. 
The same effect follows any modification . of a penal 
statute which exempts without special reservation, a 
particular class from its operation. '' 

This has been the law for a long time in Pennsylvania, for it was 
held as early as 1833, in the case of Commonwealth ·vs. Beatty} 1 
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Watts, 382, that where a remedy has been provided by statute and 
proceedings were instituted under it, but during their pendency the 
statute was repealed, in such cases the remedy was thereby taken 
away and further proceedings brought to enforce it were illeg,al. See 
also Abbott vs. Commonwealth, 8 Watts 517. 

The several District Attorneys of the Commonwealth having been put 
on notice of the passage and approval of the Act, it became their 
duty to press for indictment, trial, conviction and sentence, in all cases 
involving violations of the Motor Vehicle Acts, before the effective 
date of the new Vehicle Code. No doubt many of them have done so, 
but there is no relief where such prosecutions have not been completely 
terminated at the last term of criminal Court in their respective juTis
dictions, and these prosecutions, under the aforegoing authorities, can
not now be maintained. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

ROSCOE R. KOCH, 

De'{fJuty Attorney General. 

Highways-State-Aid and Oonstriiction Contracts-Municipalities-When to Be 
Paid-Interest-.ict of May 31, 1911, P. L. 468. 

'I'he Commonwealth is entitled to interest on amounts due the Department 
of Highways from eounties, boroughs and townships on S'tate-aid construction 
and State-aid maintenanee projects. Under the Act of May 31, 1911, P. L. 46$, 
the amounts due .are to be paid within thirty days after being certified. On 
construction contracts the amounts are due within ten days. Interest is 
chargeable after each of these periods. 

Department of Justice, 
Harrisburg, Pa., February 15, 1928. 

Honorable Samuel Eckels, Deputy Secretary of Highways, Harrisburg, 
Pennsylvania. 

Sir: In your letter of January 31, 1928, you request the opinion 
of this Department as to the legality of charging interest on the 
amounts due your Department from counties, boroughs and townships 
on State-aid construction and State-aid m~intenance projects. 

It appears that your contracts to whi~h counties and other local 
authorities are parties, provide that on State-aid construction projects 
the count!es or other local authorities shall pay their respective shares 
of the cost within ten days after the certification thereof by the Sec
retary of Highways. 

Section 33 of the Sproul Act (approved May 31, 1911, P. L. 468) 
as amended, provides that the share payable by a county of the total 
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cost of the improvement and maintenance of State-aid highways shall 
be paid ''as provided by its contract, and otherwise, by the provisions 
of this Act.'' The share of the townships or boroughs interested shall 
be paid in the same manner and form as the payment by counties. 
Section 33 further provjdes as follows : 

''If the said shares or amounts so certified by the State 
Highway Commissioner, of the cost and expense of the 
improvement, or of the subsequent maintenance thereof, 
as provided by contract and the provisions of this act, 
of the county, townsh,ip, borough, or incorporated town, 
or all or either of them, shall not be paid to the State 
Treasurer within thirty days after being certified, then 
the said shares of the county, township, borough, or 
incorporated town, either or all of them, remaining un
paid, shall be charged by tli.e State Treasurer against 
any funds of said county, township, borough, or incorpo
rated town which may be ,in the hands of the State 
Treasurer, or which may thereafter come into his hands, 
excepting school funds, and may also be recovered by 
action at law or equity as any other debts of such coun
ties, townships, boroughs, or incorporated towns are by 
law recoverable." 

I see no reason why the relationship of the Department of High
ways to the counties, townships and boroughs in such cases is not the 
ordinary relationsh,ip of creditor and debtor. The Act indicates that 
the municipalities involved must pay their share of the bill within 
thirty days after the same has been certified, and provides two meth
ods of collection; first, by withholding by the State Treasurer, of 
any funds in his hands belonging to said municipalities, excepting 
only school funds; and second, by action at law or in equity. Interest 
would, under the ordinary and accepted practice, accrue from and 
after the expiration of said thirty day period, and I feel that it is 
entirely within your province and right to ,insist upon municipalities 
paying interest after the expiration of thirty days. 

In the case of construction contracts, where your time limit is ten 
days, I think you can demand interest after the expiration of ten 
days, but under the Act, could not avail yourself of either of the 
remedies above provided until the expiration of thirty days from the 
date of certification, although interest in any event would be collect
able as accruing after the expiration of the ten day period. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

ROSCOE R. KOCH, 

Deputy Attorney General. 
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State Taw-Oompanies Authorized to Do Business in This State-Foreign-
Premiums on Reinsurance in Domestic Corporations-Act of May 17, 1921, 
P. L. 682. 

The term "licensed to do busine~s in this Commonwealth," as used in Sec
tion 321 of the Act of May 17, 1921, P. L. 682, in the provision authorizing cer
tain deductions from gross premiums received by foreign insurance companies, 
associations and exchanges, means "authorized to do business in this Common
wealth," and comprehends thereby both domestic and foreign companies, as
sociations and exchanges authorized to do business in Pennsylvania. 

In making annual report for the purpose of gross premium state tax, foreign 
insurance companies, authorized to do business: in Pennsylvania, are allowed 
by the Insurance .Act of May 17, 1921, P . L. 682, to deduct, from the gross 
premiums received, the premiums of 'said companies actually paid for rein
surances in domestic companies, associations or exchanges, upon the mutual 
plan without capital stock, as well as those paid for reinsurances in domestic 
fire insurance stock companies. 

Department of Justice, 
Harrisburg, Pa., March 2, 1927. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: In a recent letter to th,is Department you present various facts 
with respect to certain deductions from the tax on gross premiums of 
foreign insurance companies as provided for in Section 321 of the 
Insurance Company Act of May 17, 1921, P. L. 682, and you make, 
briefly, the following inquiries upon which you request an opinion: 
F ,irst, in making annual report for the purpose of the gross premiums 
tax, are foreign insurance companies, licensed to do business in Penn
sylvania, allowed by said Act of Assembly to deduct, from the gross 
premiums received, the premiums of said companies actually paid 
for reinsurances in domestic companies or associat,ions upon the mu
tual plan without capital stock? Second, in making annual report 
for the gross premiums tax, are foreign fire insurance companies, li
censed to do business in Pennsylvania, allowed by said Act of Assembly 
to deduct, from the gross premiums rece,ived, the premiums of said 
companies actually paid for reinsurance in domestic fire insurance 
stock companies? 

Section 321 of said Act of May 17, 1921 provides, inter alia, as 
follows: 

''Section 321. Additional Annual Reports from For
eign Companies a:nd Associations.-Every stock or mu
tual insurance company, association, or exchange of 
another State or foreign government, authorized to do 

253 
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business in this Commonwealth, shall make report to the 
Insurance Commissioner, on or before March first of each 
year, under oath of its president, secretary, or attorney, 
showing the gross premiums of every character and de
scription received from business transacted in the Com
monwealth during the year, or fraction of year, ending 
with the thirty-first day of Dece.mber preceding, whether 
said premiums were received in money or in the form of 
notes, credits, or any other substitute for money, or 
whether the same were collected in this Commonwealth 
or elsewhere, and to pay into the State Treasury the 
requisite tax upon all such premiums. Such companies, 
associations, and exchanges, in making such report, may 
deduct, from the gross premiums received, all premiums 
returned on policies canceled or not taken, and all 
premiums actually paid for reinaurances where the same 
are effected in companies diily licensed to do business in 
this Commonwealth; etc." 

You have called our attention to the fact that Section 24 of the Act 
of June 1, 1889, P. L. 420, as amended by the Acts of June 28, 1895, 
P. L. 408, and May 6, 1925, P. L. 526, provides, inter alia, that the 
annual tax upon premiums of foreign insurance companies shall be at 
the rate of two per centum upon the gross premiums received from 
business done within this Commonwealth during the preceding 
calendar year; and that domestic insurance companies or associations, 
except companies doing business upon the mutual plan without any 
capital stock, and certain purely mutual beneficial associations, are 
required to make annual report to the Auditor General, of their gross 
premiums, premium deposits, or assessments received during the year 
preceding, less certain deductions expressly provided for, and pay a 
tax of eight mills on the dollar upon the gross amount of said premiums. 
You state, in connection therewith, that if foreign insurance companies 
reinsuring in Pennsylvania mutual insurance companies having no 
capital stock, are allowed the deduction of the premiums paid for re
insurances it would mean a loss of tax to the State on the amount 
of business so reinsured because said domestic mutual insurance com
panies pay no gross premiums tax. You further state that, if foreign 
fire insurance companies, who are authorized to do business in this 
State reinsure in domestic stock fire insurance companies, and are 
thereby allowed the deduction of the premiums paid for said rein
surance, it would mean a loss of tax to the State to the extent of twelve 
mills on each dollar of the amount of premiums so reinsured. 

The particular provisfons of said Section 231 of the Act of May 
17, 1921, requiring construction in vi-ew qf your inquiries, is as 
follows: 

''Such companies, associations and exchanges, in 
making such report, may deduct, from the gross pre-
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miums received * * * all premiums actually paid for 
reinsurances where the same are affected in companies 
duly licensed to do business in this Commonwealth.'' 

255 

It is unnecessary to cite authority that the underlying principle 
of all construction of statutes is that the intent of the Legislature 
should be sought in the words employed 1Jo express it, and the 
Legislature must be understood to intend what is plainly expressed. 
By the words employed in the provision in question, the meaning is 
plain that the Legislature intended to allow deductions to. foreign 
insurance companies, associations and exchanges, from the gross pre
miums received, of all premiums actually paid for reinsurances where 
the same are affected in a certain ,class of companies. The limitation 
set by the Legislature as to the ''companies'' referred to is: ''Com
panies duly licensed to do business in this Commonwealth.'' I note 
that you state in your letter that "Pennsylvania companies are not 
licensed. They are registered to do business in this State.'' This 
suggests to me that you may have in mind that the use of the words 
''licensed to do business'' in the provision just quoted from said 
Section 321 might restrict the deductions to be allowed foreign in
surance companies from the gross premiums received, to the pre
miums paid for reinsurances in foreign insurance companies authorized 
to do business in Pennsylvania because of the fact that domestic 
companies are not "licensed to do business" in Pennsylvania, but are 
' 'registered to do business.'' 

Does the use of the term ''licensed to do business'' restrict the 
deductions to be allowed foreign insurance companies, associations 
and exchanges, from their gross premiums received, simply to foreign 
insurance companies authorized to do business in Pennsylvania? In 
Section 208 of the Insurance Department Act of May 17, 1921, P. 
L. 789, it is provided that the Insurance Commissi~ner shall issue 
''certificates of authority'' to foregn insurance companies, associa
tions. and exchanges who are qualified under the laws of this Com
monwealth to transact business herein. Neither in this section nor 
in any other section of the Act do I find that any reference is made 
Jo the issuance of a ".license" to foreign insurance companies or as-
sociations to do business in Pennsylvania, but frequent reference is 
made to the "certificate of authority" required by the Act. In said 
Section 208 of the Insurance Department Act of 1921, in one in
stance, the term ''license'' is used when provision is made for the 
J nsurance Commissioner to renew the "certificate of authority" of 
any mutual assessment or accident association lawfully doing busi
ness in this Commonwealth, beginning April 1st of each year and 
continuing in force for one year unless sooner revoked by him or 
surrendered by the "licensee." Be.cause of the fact that the renewal 
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here referred to is the renewal of a ''certificate of authority,'' the 
use . of the term ''licensee'' in connection therewith can have no par
ticular significance on the immediate question at issue. 

In the case of domestic insurance companies, associations and ex
changes, under said Insurance Company Act of 1921, P. L. 682, in 
Section 215, Paragraph A, the Insurance Commissioner upon the 
receipt of the notice as . therein provided for, and in case he finds 
that the provisions of the Act have been complied with, shall issue 
to said ·domestic companies '' a certificate showing that it has been 
organized in accordance with the provisions of this Act, and that 
it has the requisite amount of capital for the transaction of business 
in the Commonwealth, which certificate shall empower the company 
to issue polid.es, and otherwise transact the business of insurance for 
which it was incorporated.' ' This certificate issued to domestic in
surance companies is also known as a ''certificate ·of authority. '' Thus, 
it will be seen that in case of both the foreign and domestic insurance 
companies, associations and exchanges, qualified under the law to do 
business in this Commonwealth, the Insurance Commissioner issues 
a ''certificate'' authorizing them to do business in this Common
wealth. In the case of domestic companies, the law does not re
quire the renewal of the certificates, while in the case of foreign 
companies, the certificates are issued annually by the Insurance Com
missioner to those companies duly qualified. This latter fact does not 
change the fundamental nature of the ''certificate'' itself, however. 
Consequently, harmonizing the expression "licensed to do business 
in this Commonwealth,'' as used in said Section 321 of the Insurance 
Company Act of 1921, P. L. 682, with the context of the Act itself, 
as well as interpreting it in the light of the context of that part of 
the Insurance Department Act of 1921, P. L. 789, in pari materia, 
passed at the sp.me session of the Legislature, it is manifest that the 
Legislature intended, by the use of this expression, to wean com
panies ''authorized to do business in Pennsylvania,'' and thereby 
comprehend both domestic and foreign insurance companies, associa
tions and exchanges who have " certificates " authorizing them to do 
business in Pennsylvania. 

The provision of said Section 321 of the Insurance Company Act 
of 1921 here in question is the same as the proviso, allowing deduc
tions from gross premiums, in Section 16 of the Insurance Depart
ment Act of June 1, 1911, P. L. 607. Deputy Attorney General 
Hargest in an opinion to the Insurance Commissioner, January 26, 
1916, reported in Attorney General's Opinions 1915-1916, p. 221, 
had before him the question as to whether credit should be given for 
premiums paid for reinsurance by a dumestic fire insurance company 
in the settlement against the liquidating receiver (the Insurance Com
missioner) of said company for the tax on gross premiums. He hel.d 
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that such credit should be given for premiums paid for reinsurance. 
In deciding this que~tion he gave consideration to the interpretation, 
in certain respects, of the aforementioned proviso of said Act of 1911, 
and also considered the Act of May 8, 1899, P . L. 258, which latter 
Act relates especially to reinsurance and the transaction of business 
by fire and marine insurance companies or associations. The second 
section thereof relating to all fire insurance ·compames provided, 
inter alia, that said companies should be allowed deductions from 
the gross premiums received, of the premiums paid for reinsurance 
''in case any such company or companies shall effect reinsurance 
with any other company or companies of this State, or licensed to do 
business in this State.'' In this connection Deputy Attorney General 
Hargest . said on page 222 as follows : 

"It is not to be presumed that for€ign insurance 
companies would be exempt from taxation on the pre
miums representing reinsurance and our own companies, 
be required to pay the tax thereon. Moreover, to in
clude in the tax on gross premiums a tax on the pre
miums paid for reinsurance, would be to impose a tax 
upon such premiums twice. The Warsaw Fire Insurance 
Company has paid the tax upon the premiums which 
it received for reinsuring the risks of the American 
Union Fire Insurance Company, and while double taxa
tion is not unconstitutional, it mmt have clear legisla
tive authority to support it." 

With respect to your second· inquiry, I thoroughly agree with the 
reasoning of, and reaffiTm the conclusion reached by, Deputy Attorney 
General. Hargest that if foreign insurance companies, licensed to do 
business in Pennsylvania, are not allowed to deduct from their gross 
premiums receiv-ed, the premiums of such companies actually paid 
for reinsurance in domestic fire insurance stock companies, the gross 
premium tax would be imposed upon such premiums twice, and there 
is no clear Legislative provision in said Insurance Company Act of 
May 17, 1921, P . L. 682, or in any other Act, to support it. 

I appreciate the facts as you have stated them that if foreign in
surance companies and associations, licensed to do business in Penn
sylvania, are allowed, in estimating the ·gross premiums tax, to deduct 
from the gross premiums received, the premiums of said companies 
paid for reinsurances in domestic companies or associations upon the 
mutual plan without cap.ital stock, that considerable tax is lost to the 
State; and that this fact is equally true if foreign fire insurance com
panies are allowed, in estimating said tax, to deduct from the gross 
premiums received, the premiums of said companies paid for rein
surances .in domestic foreign fire insurance stock companies. This, 
however, is entirely a matter for the State Legislature. The situation 

S·4593-A. G . 9 
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so far as foreign fire insurance companies, licensed to do business in 
Pennsylvania, is concerned, has existed for a considerable period of 
time, as previously- ,indicated. On the other hand, my investigation 
of this matter leads me to believe that this apparent loss in tax is 
equalized to a large extent. For instance, when foreign mutual in
surance companies, who specialize in a certain type or types of in
surance, take out reinsurance, I understand, they re,insure in domestic 
mutual companies doing the same type or types of business; and in 
turn when these domes;tic mutual insurance companies, without capital 
stock, reinsure their business they give it to a mutual foreign insurance 
company doing the same type of bus,iness. Consequently, although in 
the- first instance there is no tax on gross premiums received, in the 
second instance there is a tax on the gross premiums at two per cent. 
I am likewise advised that there is a similar reciprocity exist.ing in the 
matter of reinsurance between foreign fire insurance companies and 
domestic fire insurance stock companies, at least, to a rather large 
extent. Consequently, if this js true, although tax at the rati:i of 
twelve mills on the dollar of the amount of gross premiums is lost to 
the State when a foreign fire insura_nce company, licensed to do business 
in Pennsylvania, reinsures in a domestic fire insurance stock company, 
nevertheless, when the domestic fire insurance stock company, rein
sures bus,iness in a foreign insurance company, authorized to d~ business 
in Pennsylvania, there is tax paid on these premiums by the foreign 
fire insurance company to the State at two per cent. on the dollar upon 
the gross amount of said premiums. 

Therefore, I am of the opinion, and so advise you: 

First, that the term "licensed to do business in this Commonwealth," 
as used in Sect.ion 321 of the Act of May 17, 1921, P. L. 682, in the 
provision authorizing certain deductions from gross premiums received 
by foreign insurance companies, associations and exchanges, means 
''authorized to do business in this Commonwealth,'' and comprehends 
thereby both domest,ic and foreign .insurance companies, associations 
and exchanges authorized to do business in Pennsylvania. 

Second, that in making annual report for the purpose of gross 
premiums tax, foreign insurance companies, authorized to do business 
in Pennsylvania, are allowed by said Insurance Company Act of 1921 
to deduct, from the gross premiums received, the premiums of saJd 
companies actually paid for reinsurances in domestic companies, as
sociations or exchanges, upon the mutual plan without capital stock. 

Third, that in making annual report for the purpose of the gross 
premiums tax, foreign fire ,insurance companies, authorized to do 
business in Pennsylvania, are allowed by said Insurance Company Act 
of 1921, to deduct, from the gross premiums received, the premiums of 
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said companies actually paid for reinsurances in domestic fire insurance 
stock companies. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 

Deputy Attorney Genei.ral. 

Worh,men'.q Compensation-.Jnsuranre Policy-Amount of LiabilUy- Endorse
m ent-Act of 191!1, P. L. 68:2. 

The Insurance Company Act of 1921, P. L. 682, requires that all policies of 
insurance against liability unrler the Workmen's Compensation Act of 1915 
shall cover all amounts for which the insured employer may become liable 
under the Act during the term of such insurance. The insurer is prohibited 
from limiting his ability to a less amount, and the policy must be properly 

.endorsed. 

Department of Justice, 

Harrisburg, Pa., July 7, 1927. 

Colonel Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: . I beg to acknowledge receipt of your letter of June 30th request
ing that you be advised wheth_er paragraph 2 of the Standard Pennsyl
vania Workmen's Compensation Endorsement, which is required to be 
attached to all policies of insurance issued against liability under the 
Workmen 's Compensation Act of Pennsylvania, is authorized under 
the provisions of Section 651 and 653 of the Insurance Company Law 
of 1921 (Act of May l7, 1921, P. L. 682). 

Paragraph 2 of the Standard Pennsylvania Workmen's Compen
sation Endorsement, referred to above, is as folows: 

"The Insuring Company hereby assumes the whole 
liability of the Insured Employer under the Workmen's 
Compensation Act of Pennsylvania, 1915, as amended 
and all Laws amendatory thereof which may be or become 
effective while this Policy is in force, without any ex
ception, qualification or limitation. 

"The Insuring Company agrees to pay, in the Manner 
provided by the said Workmen's Compensation Act, all 
benefits due or to become due from the Insured Employer, 
including all . funeral expenses, surgical, medical and 
hospital services, medicines and supplies, for which the 
Insured Employer may be or become liable under said Act. 
This agreement shall constitute a direct promise to the 
injured employee and to dependents of injured employees, 
enforceably . by action brought in the name of such in
jured employee or such dependents. As between the 
employee, or his dependents, and the Insuring Company, 
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the notice to or knowledge of the occurrence of an injury 
on the part of the Insured Employer shall be deemed 
notice or knowledge on the part of the Insuring Com
pany." 

Sections 651 and 653 of the Insurance Company Law of 1921 are as 
follows: 

"Section 651. Policy Provisions.-Every policy of 
insurance against liability under 'The Workmen's Com
pensation Act of nineteen hundred and fifteen,' and acts 
amendatory thereof, shall contain the agreement of the 
insurer to pay all compensation and provide all medical, 
surgical, and hospital attendance for which the insured 
employer may become liable under the act during the 
term of such insurance, and the further agreement that, 
as between the insurer and any claimant under the act, 
notice to the employer or the employer's knowledge of 
an accident or injury constituting the basis of a claim 
under the act shall be notice to and knowledge of the in
surer. Such agreements shall be construed to be a direct 
promise to the injured employe or to the dependents of 
a deceased employe having a claim under the act, and 
shall be enforceable by action brought in the name of 
such injured employe or in the name of such dependents. 
Such obligation shall not be affected bv any default of the 
insured, after the accident, in the payment of premiums 
or in the giving of any notices required by such policy or 
otherwise.'' 

"Section 653. Prohibited Policy Provisions.-N o 
policy of insurance against liability under 'The Work
men 's Compensation Act of nineteen hundred and fifteen,' 
or acts amendatory thereof, shall contain any limitation 
of the liability of the insurer to an amount less than that 
for which the insured employer may become liable under 
the act during the term of such insurance. No such policy 
or contract of insurance,- nor any agreement to deliver 
such insurance, shall be issued except upon a form ap
proved by the Insurance Commissioner as complying with 
all the terms and provisions of this act. But a policy 
may be issued to a self insurer, qualified under section 
three hundred five of article three of 'The Workmen's 
Compensation Act of nineteen hundred and fifteen,' or 
acts amendatory thereof, providing for the payment of 
any stated loss in excess of ten thousand dollars falling 
upon such self insurer, under the terms of the said act 
by reason of any single accident. '' ' 

In my opinion Sections 651 and 653, quoted above, clearly require 
that all policies of insurance against liab,ility under the Workmen's 
Compensation Act of 1915 shall cover all amounts for which the in
sured employer may become liable under the Act during the term 
of such insurance. The insurer is prohibited from limiting its liability 
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to an amount less than that for which the insured employer may be- · 
come liable under the Act. The agreement of the insurer that it 
shall be liable for all amounts for which the insured employer may 
become liable can properly be secured only by the requirement that 
each policy issued to an insured employer shall cover the entire 
liability of the employer. I find no other method of complying with 
the above Section. 

Paragraph 2 of the Standard Endorsement, quoted above, is strictly 
in accordance with the above Sections 651 and 653, and your Depart
ment is authorized to require an endorsement similar to paragraph 2 
upon all policies insuring the liability of employers under the Work
men's Compensation Act. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney Genetral. 

Casualty in.~11ranr.e companies-Reserve~Amoiint of-Act of Ma11 l"i', 1921. 

The reserve of casualty insurance companies required in their annual state
ment for compensation claims under policies written in the preceding three 
years, under section 313 ( d) of the Insurance Department Act of May 17, 1921, 
P. L. 789, must be for the first year of the three-year period either 65 per 
cent. of the earned premiums, less proper deductions, or the present value at 4 
per cent. interest of determined and estimated unpaid claims, whichever may 
be greater, and for the second and third years, 65 per cent. of the earned pre
miums, less deductions. 

Department of Justice, 

Harrisburg, Pa., July 13, 1927. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: I beg to acknowledge receipt of your letter of July 7th requesting 
that you be advised relative to the proper method of computing the 
reserve required to be set up in the annual statement of a stock or 
mutual casualty insurance company or exchange for compensation 
claims under policies written in the three years immediately pre
ceding the date as of which the particular statement is made under 
the provisions of Section 313 ( d) of the Insurance Department Act 
of l921 (Act of May 17, 1921, P. L. 789.) 

Section 313 of the above Act prescribes the method for the com
putation of the reserve required of stock and mutual casualty com
panies for outstanding losses under insurance against loss or damage 
from accident to, or injuries suffered by, employes or other persons. 
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Sub-sections (c) and (d) of this Section deal with the computation of 
such reserve for compensation claims. The relevant parts of the 
Section are : 

"Section 313. Computation of Reserve.-The reserve 
required of stock and mutual casualty insurance com
panies al).d exchanges for outstanding losses under in
surance against loss or damage from accident to, or 
injuries suffered by, an employe or other person, and 
for which the insured is liable, shall be computed as 
follows: 

* * * * * 
" ( c) For all com pens a ti on claims under policies 

written more than three years prior to the date of which 
the statement is made, the present value, at four per 
centum interest, of the determined and estimated fu
ture payments. 

"(d) For all compensation claims under policies 
written in the three years immediately preceding the 
date as of which the statement is made, such reserve 
shall be sixty-five per centum of the earned compensa
tion premiums of each of such three years, less all loss 
and loss expense payments made in connection with such 
claims under policies written in the corresponding years, 
but, in any event, in the case of the first year of any 
such three-year period, such reserve shall be not less 
than the present value, at four per centum interest, of 
the determined and the estimated unpaid compensation 
claims under policies written during such year." 

'fo illustrate, let us assume the case of a company which has filed 
a statement as of December 31, 1926. 'fhe three-year period referred 
to in Section 313 ( d) comprises, therefore; the years 1924, 1925 and 
1926. It is required that the r eserve for all compensation claims 
arising under policies written in these three years shall be sixty-five 
per centum of the earned compensation premiums of each of such 
three years less all loss and loss expense payments made in connection 
with such claims under policies wri11ten in such three years re
spectively. 

A reserve so computed is a sufficient reserve for claims arising for 
the three years indicated, except, however, as to "the first year" ~of 
such three-year period. 'fhere is a proviso that the reserve for such 
first year shall be not le.ss than the present value, at four per centum 
interest, of the determined and the estimated unpaid claims under 
policies written during each year. " T·h e first year" of the three
year period used in the illustration is the year 1924. The only other 
construction which could be given to the phrase ''the first year of 
any such three-year period '' is that it refers to the year 1926. 1926, 
however, is not the first year of .such period, but the last year of 
such period. 



OPINIONS OF THE ATTORNEY GENERAL 263 

A consideration of sub-sections (c ) and (d) of Section 313 confirm 
the construction herein given to. the .. phras~ . ' ·the first year of any 
such three-year period." Section 313 (c) provides that the reserve 
for all compensation cla.ims under policies written more than three 
years prior to the date as of which the particular statement is made 
shall be the present value at four per centum interest of the de· 
terniined and estimated future payments. In the illustration sug
gested, this would apply to the reserve for all claims under policies 
written in 1923 or prior thereto. It is therefore reasonable that 
the reserve for 1924 should be required to be either sixty-five per 
centum -0f the earned premiums for that year, less losses and loss ex
. pense payments made in connection with claims under policies writ
ten in that year, or the present value at four per centum interest of 
the determined and estimated unpaid claims under policies written 
during that year, whichever may be greater, and that the reserve 
for the years 1925 and 1926 should be required to be sixty-five per 
centum of the earned premiums for each of such years less the au
thorized deductions. It is unreasonable to assume that it was intended 
that the reserve for the years 1923 . and prior thereto should be re
quired to be the present value of future payments, that the reserve 
for 1924 and 1925 be sixty-five per centum of the earned premiums 
less authorized deductions, and that the reserve for 1926 be sixty
fixe per centum of the earned premiums less authorized deductions or 
the present value of the determined and estimated claims for that 
year, whichever may be greater. 

I am, therefore, of the opinion that, in computing the reserve for 
compensation claims under Section 313 ( d) of the Insurance De
partment Act of 1921, the reserve for the first year of any three
year period immediately preceding the date as of which any annual 
statement is made shall be either sixty-five per centum of the earned 
premiums of such year less authorized deductions, or the present value 
at four per centum interest of determined and estimated unpaid 
claims arising under policies written during such year, whichever is 
greater, and the reserve for the second and last years of any such 
three-year period, being the last and next to last years included in 
the statement, ~hall be s!xty-flve per centum of the earned premiums 
of such years less authorized deductions. 

Very truly yours; 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

De'[YUty Attorney General. 
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Insurance Departrnent-Department au.dit-Gost. 

Cost of depa rtment audit may be paid out of the general appropriation to 
the department for the biennium ending May 31, 1929. 

Department of Justice, 
Harrisburg, Pa., July 14, 1927. 

Honorable Matthew H . Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: I beg to acknowledge receipt of your letter of July 1st relative to 
the audit now being made of the Insurance Department Fund in which 
you request that you be advised. 

(a) Whether the cost of such audit is properly payable out of 
any balance remaining in sa~d Fund, or 

(b) If the cost of such audit is not properly payable out of any 
such balance, whether it is properly payable out of the appro
priation to the Department of Insurance under the General Ap
propriation Act of 1927, approved May 11, 1927. 
The facts of the case, as I understand them, are the following: 
The Insurance Department Fund, which was created by the Act of 

May 6, 1925, P. L. 513, was abolished as of May 31, 1927 by the Act 
No. 428 of 1927, approved May 6, 1927. It was desirable that an audit 
of the Fund be made so that the account of the Insurance Commissioner 
in connection therewith might be closed properly. On May 25, 1927 the 
Insurance Commissioner wrote to the Budget Secretary requesting that 
an audit of the Fund be made as of the end of the then fiscal year and 
that it be authorized in such manner that, if possible, the expense of 
the audit might be paid out of any balance remaining in the Fund. 
This request was approved on May 31, 1927 by the Budget Secretary 
and the Disbursing Deputy Auditor General. Pursuant to this ap
proval, McGee, Fleisher and Company, certified public accountants, 
were employed on June 7, 1927 to do -this work, and on the same date 
a letter which was the firm's written authority to proceed with the 
audit was sent to it. 

Replying to your first inquiry, it is unnecessary to consider whether 
or not the cost of the au(lit authorized as above set forth was payable 
out of any balance of the Insurance Department Fund. The unex
pended balance of the Fund has already been paid into the General 
Fund of the State Treasury under the provisions of the Act of May 
6, 1927, referred to above, and this was done before the above charge 
became an encumbrance or lien thereon. The Fund had therefore 
ceased to exist before the item under consideration became such an 
encumbrance or lien and there is, therefore, no balance thereof from 
which the cost of this audit could be paid. 
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Replying to your second inquiry, I am of the opinion that the cost 
of this audit is properly payable out of the appropriation of $680,000 
to the Department of Insurance under the General Appropriation Act 
of 1927, as this appropriation was made for "the. payment of the 
salaries, wages and other compensation of such * * * accountants, 
auditors, * * * and other assistants and employes as may be required 
for the proper conduct of the work of the Department * * *'' 

In an opinion by Honorable George E . Alter, Attorney General, to 
Mr. T. A. Crichton, Cashier of the Treasury Department, dated June 
22. 1922, it was held that the expense of auditing the accounts of the 
State Treasurer was properly payable out of an appropriation to the 
State Treasurer, under the General Appropriation Act of 1921, Act 
of May 27, 1921, Appropriation Acts, p. 33, of $50,000 "for the 
salaries of additional auditors including necessary expenses.'' 

You are, therefore, advised that payment of the cost of this audit 
may be made out of the general appropriation to your Department for 
the biennium ending.May 31, 1929. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Jn.mra11rc D cpartment-ln.mrance D epart·1n ent Fund-Audit. 

Coi;t of the amlit of the Insurance Department Fund is properly payable out 
of the general appropriation to the department for t.he biennium ending May 
31. 1929. 

Department of Justice, 

Harrisburg, Pa., August 4, 1927. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: I beg to acknowledge receipt of your letter of July 1st relative 
to the audit now being made of t,he Insurance Department Fund m 
which you request that you be advised. 

(a) Whether the cost of such audit .is properly payable out of 
any balance remaining in said Fund, or 

(b) If the cost of such audit is not properly payable out of any 
such pa.lance, whether it is properly payable out of the appropriation 
to the Department of Insurance under the General Appropriation 
Act of 1927, approved May 11, 1927. 
The facts of the case, as I understand them, are the following : 
The Insurance Department Fund, which was created by the Act of 

May 6, 1925, P. L. 513, was abolished as of May 31, 1927 by the Act 
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No. 428 of 1927, approved May 6, 1927. It was desirable that an 
audit of the Fund be made so that the account of the Insurance Com~ 
missioner in connection therewith might be closed properly. On May 
25, 1927 the Insurance Commissioner wrote to the Budget Secretary 
requesting that an audit of the Fund be made as of the end of the_ 
then fiscal year and that it be authorized in such manner that, if -
possible, the expense of the audit might be paid out of any balance 
remaining in the Fund. This request was approved on May 31, ~927 
by the Budget Secretary, acting for the Governor, and the Disbursing 
Deputy Auditor General. Pursuant to this approval, McGee, Fleisher 
and Company, certified public accountants, were employed on June 7, 
1927 to do this work. 

In replying to your first inquiry, it is unnecessary to consider 
whether or not the cost of the audit authorized as above set forth 
was properly payable out of any balance of the Insurance Depart
ment Fund. The unexpended balance of the Fund has already been 
paid into the General Fund of the State Treas•1ry under the pro
visions of the Act of May 6, 1927, referred to above, and this was 
done before the above charge became an encumbrance or lien therein. 
The fund had therefore ceased to exist before the item under con
sideration became such an encumbrance or lien and there is, there
fore, no balance thereof from which the cost of this audit could be 
paid. 

In replying to your second inquiry, it is necessary to consider, 
first, the provisions of the Administrative Code relative to the em
ployment and compensation of the employes of the several admin
istrative departments and· the method of disbursement by the heads 
of such departments of the appropriations made to the respective 
departments. Section 214; Article II, of the Code provides, 

''The heads of the several administrative depart
ments, except the Auditor General, State Treasurer, and 
Secretary of Internal Affairs, and the independent ad
ministrative boards and commis8ions shall appoint and 
fix the compensation of such directors, supePintendents, 
bureau or division chiefs, assistant directors, assistant 
si;iperintendents, assistant chiefs, experts, scientists, en- . 
gmeers, surveyors, draftsmen, accountants, secretaries, 
auditors, inspectors, examiners, statisticians, marshals, 
clerks, stenographers, bookkeepers, messengers and -other -
assistants and employes as may be required for the 
proper conduct of the work of their respectiYe depart
~ents, .boar~ or commissions: Except as otherwise pro
vided m this act, the heads 0f the r espective admin
ist~ative departments shall appoint and fix the compen
sation of such clerks, stenographers, and other assistants 
as may be required for the proper conduct of the work 
of any departmental administrative bodies, -boards, com-
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missions or officers, and of any advisory boards or com
missions established in their respective departments. 
The number and compensation of all eroployes appointed 
under this section shall be subject to aproval by the 
Governor, and after . the Executive Board shall have 
fixed the standard compensation for any kind, grade, 
or class of service or employment, the compensation of 
all persons in that kind, grade, or class appointed here
under shall be fixed in accordance with such standaril." 

Section 223, Article II, provides, 

"All salaries and other compensation, payable under 
the provisions ·Of this Act, shall be paid out of the State 
Treasury upon the warrant of the Auditor General 
drawn upon the State Treasurer. The Auditor General 
shall draw warrants for salaries or other compensation 
upon requisition of the head of the proper department, 
or of the proper independent administrative board or 
commission. All warrants for the payment of salaries, 
compensation or other disbursements of or for depart
mental administrative boards or commissions, or of 
advisory bo~rds or commissions, shall be drawn upon 
requisition of the head of the department with which 
such departmental administrative boar:ds or commissions, 
or advisory boards or commissions, are connected. War
rants for all salaries, compensation, or other disburse
ments of or for the Governor's office and the Executive 
Board shall be drawn by the Auditor General upon 
requisition of the Governor.'' 

267 

The meaning of the two sections when considered together is clear. 
The compensation of all persons and employes (the classes of which 
are enumerated in Section 214) required for the work of any de
partment is fixed by the head of that department subject to the ap
proval of the Governor and such compensation and all other dis
bursement and indebtedness incurred in the administration of the 
department are paid 0y the State Treasurer out of the appropriation 
made therefor upon warrant of the Auditor General drawn upon 
requisition of tqe head of the · department. The expenditure of the 
funds appropriated to any particular department is under the su
pervision and control of the head of that department subject to the 
approval of the Governor. 

Section 214 of the Code, . quoted in full above, provides for the 
employment and compensation of accountants and auditors, being 
two of the various clauses of employes enumerated. The General 
Appropriation Act of 1927 provides for an appropriation of $680,-
000.00 to the Department of Insurance for · ''the payment of the 
salaries, wages and other compensation of such * * * accountants, 
auditors, * * * and other assistants and employes as may ·be required 
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for the proper conduct of the work of the Department. * * *" The 
words ''accountants'' and ''auditors'' have the same significance in 
the two statutes. 

The question which remains is whether the terms "accountants" 
and ''auditors'' include expert accountants and certified public ac
countants employed to perform services for one of the departments 
of the Commonwealth. In an opinion by Honorable George E. Alter, 
Attorney General to Mr. T. A. Crichton, Cashier of the Treasury 
Department, dated June 22, 1922, it was held that the expenses of 
auditing and verifying the accuracy of certain accounts of the Treas
ury Department by a firm of certified public accountants, an ex
penditure authorized by the State Treasurer, was properly payable 
out of an appropriation to the State Treasurer under the General 
Appropriation Act of 1921, Act of May 27, 1921, Appropriation 
Acts, Page 33 of $50,000.00 ''for the salaries of additional auditors 
including necessary expenses.'' 

It is, of course, the duty of the Auditor General to examine and 
adjust the accounts of the various State officers, departments, com
missions, etc. His powers are broad and plenary and he is authorized 
to make such investigations as he may deem necessary for the proper 
administration of th.e public funds and for the protection of the 
public interest. The nature and frequency of the examinations are 
within the judgment and discretion of the Auditor General. For a 
further discussion of the duty of the Auditor General in this con
nection, reference is made to an opinion by Honorable George E. 
Alter, Attorney General to Honorable Samuel S. Lewis, Auditor 
General, dated March 30, 1922. 

There is, however, no prohibition against the employment by the 
head of an administrative department of accountants and auditors to 
perform special services in connection with the work of his depart
ment. There are numerous cases in which such employment may 
be highly expedient. The installation of a new system of acco:unting 
in a department, the verification of certain accounts, the necessity 
of establishing the cost of a certain portion of the administrative 
work of a department, present situati-Ons which might, in the opinion 
of the head of the department, necessitate the securing of information 
additional to that obtained from the Auditor General. For your 
guidance in the future, it is suggested that any employment of ac
countants or auditors for your department for special service of the 
class under consideration, be made with the approval of the Auditor 
General as was done in the present case in order that there may be 
no conflict between the work of the Auditor General's department 
and that being performed by the accountants or auditors employed by 
you. 

I am, therefore, of the opinion that the cost of the audits of 
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the Insurance Department Fund which was made upon your au
thorization for the purpose of settling finally the accounts of the 
Fund is properly payable out of the general appropriation to your 
department for the biennium ending May 31, 1929. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. · 

Insuran ce Oomr11is.~ioner·-D ·i8.~ol11ti'ion of Corporati01'1'-Statutory Liquidator
Prior Action Pending-l'llrtie8-Act of Jfay 17, 1.921, P. L. 189. 

The Statutory Liquidator of a corporation under the State Insurance Com
missioner has the authority to insfitute and prosecute actions to judgment for 
dehts, assessments, etc., due the Insurance Commissioner from the dissolved 
corporation without being first required to pay any costs which may have 
accrued in actions instituted by .said corporation before dissolution to coHect 
the same debts, assesRments, etc. S'nch proceedings are not between the same 
parties and the rule as to prior payments of costs in pending· actions before 
entering another suit has no application. 

Department of J 'ustice, 
Harrisburg, Pa., November 10, 1927. 

Colonel Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We beg to acknowledge receipt of your letter of November 4th re
questing an opinion relative to the right of the Insurance Comm,issioner 
as Statutory Liquidator of the William Penn Motor Indemnity Ex
change to institute an action in a court of this State to collect an 
assessment due to the Exchange at the time of its dissolution and the 
appo,intment of the liquidator without paying first the costs which 
had accrued in connecion with a suit brought by the Exchange itself 
before dissolution to collect the same assessment. 

The William Penn Motor Indemnity Exchange was dissolved and 
its business ordered liquidated by and under the direction of the In
surance Commissioner ,in accordance with and under the authority of 
Article V of the Insurance Department Act of 1921 (Act of May 17, 
1921 P. L. 789) by aider of the Court of Common Pleas of Dauphin 
County, as of Commonwealth Docket 1925, No. 133. A certified copy 
of the order was duly entered, as required by Section 506 of the Act, 
in the proper office of the county where the Exchange had its principal 
office. The Exchange was thereupon dissolved and as provided by 
said Section 506 the Insurance Commissioner, as statutory liquidator, 
was "vested by operation of law with title to all of the property, con-
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tracts and rights of action" of such Exchange. Com. ex rel. vs. 
Union Casualty I~urance Co., 287 Pa. 6; Martyne vs. American 
Union Fire Insurance Co. of Philadelphia, 216 N. Y. 183, 110 N. E. 
502. 

The Statutory Liquidator was thereupon entitled to institute and 
prosecute to judgment, actions to collect the debts, assessments and 
other obligations due to the d,issolved Exchange in the performance 
of his duty to collect its assets. If any actions had been begun by the 
Exchange before dissolution, the liquidator, like any other assignee 
or trustee appointed by a court to collect and conserve assets, should 
have been and should now be free to institute such actions as may be 
necessary in the premises regardless of any such previous suits or any 
costs ,incurred in connection therewith. 

The practice of courts to stay proceedings in a second action upon 
the same cause between the same parties until, the costs of the first 
action are paid is well established in Pennsylvania. Smith vs. Smith 
15 Pa. Siiperior C't. 366; Miirphy vs. Taylor 63 Pa. Superior Ct. 85. 
But it is essential that the second su,it be between the same parties. 

The Insurance Commissioner as liquidator and the corporation or 
exchange which he is liquidating are not the same party for the pur
poses of the application of the above rule The only case which we have 
been able to find in the books bearing directly on the point is Rosen
heim &; Sons vs. Lacey, 167 Ala. 585, 52 So. 833. In this case a 
trustee in bankruptcy of one of two partners filed a bill to set aside 
certain sales of partnership property in order to subject it to the 
claims of partnership creditor~. It was held that the trustee could 
not maintain the bill . and it was d,ismissed. The creditors then filed a 
bill seeking the same relief sought in the prior suit. The chancellor 
ordered the complainants in the second suit to pay the costs of the 
first action instituted by the trustee before allowing them to proceed. 
Upon refusal, he creditors' bill was dismissed. They appealed and the 
orders requiring the payment of the costs and dismissing the bill were 
held to be error and the case reversed and remanded. The holding in 
this case is in accordance with our conception of the rule and its proper 
application. 

We are therefore of the opinion that you are authorized to institute 
and prosecute actions for debts, assessments, etc. due you as Statutory 
Liquidator of a dissolved ex~hange without being required first to pay 
any costs which may have accrued in actions instituted by the ex
change before dissolution to collect the same debts, assessments, etc. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
THOMAS J. BALDRIGE, 

Attorney General. 
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Tns11.rance Oommissioner-Rtatr. Treasurer-Secu.ri ti eS' Deposited by Insurance 
Companie.~. Act of May , 1921, P. L . 789. 

Rights and clnties of 'the Insurance Commissioner and State Treasurer with 
relation to the securities deposited hy insurance companies, with the Insurance 
Commissioner. 

Department of Justice, 
Harrisburg, Pa., January 6, 1928. 

Colonel Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We beg to acknowledge receipt of your request for our opinion 
concerning the rights and duties of the Insurance Commissioner and 
State Treasurer respectively with relation to the securities deposited 
by insurance companies of this Commonwealth or of foreign govern
ments with the Insurance Commission and held by the State Treasurer 
under the provisions of Sections 401-404, Article IV of the Insurance 
Department Act of 1921 (Ac>t of May 17, 1921, P. L. 789) . These 
sections are as follows : 

"ARTICLE IV 

Deposits of Securities to do Business 

Section 401. Deposit of Securities with Insurance 
Commissioner.-Any insurance company, association, or 
exchange, incorporated or organized under the laws of 
this Commonwealth, desiring to transact business in 
other States, the laws whereof require that such company, 
association, or exchange shall first deposit securities of 
a designated value with the Insurance Co.mmissioner or 
other proper officer of this Commonwealth in trust and 
and for the benefit of all 'its policyholders, or any insur
ance company or association of a foreign government de
siring to make the deposit r equired of foreign companies 
or associations in order to transact business in the United 
States, is hereby authorized to deposit with the Insurance 
Commissioner securities for such an amount as the laws of 
such other States designate, or as the laws of this State 
require for foreign companies or associations. If the In
surance Commissioner is satisfied that such securities are 
worth the required amount, it shall be his duty to receive 
the same, or those given in exchange therefor as herein
after provided, for the purpose aforesaid. Upon the 
written request of said insurance company, association, 
or exchange, the Insurance Commissioner shall certify, 
under his hand and official seal, to the proper officer of 
such other State or States or of the United States Govern
ment, wherein said insurance company, association or 
exchange may desire to transact business, that said com
pany, association or exchange has deposited with him 
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securities, giv.ing the items of kind thereof, and that he 
is satisfied they are worth the sum designated by the laws 
of such other State or States, or required by the United 
States Government. 

Section 402. State Treasurer to Be Guardian of 
Securities.-The Insurance Commissioner shall, upon 
receipt of any deposit made under this act, immediately 
place the same with the State Treasurer, whose duty 
it shall be to receive and hold the same, in the name of 
the Commonwealth, in trust for the purposes . for which 
such deposit is made. The State Treasurer shall at all 
times be responsible for their custody and safekeeping. 
The company, association, or exchange making the de
posit shall be entitled, from time to time, to demand and 
receive from the State Treasurer, the whole or any poi-
tion of any securities so deposited, upon depositing with 
him, in lieu thereof, other securities of at least equal 
value; and also to demand, receive, sue for, and recover 
the interest and income from said securities, from the 
payee or obligee thereof, as the same becomes due and 
payable. 

Section 403. Return of Securities by State Treas
urer.-Upon request of any company, association, or ex
change, organized under the laws of this Common
wealth, making the deposit, the Insurance Commissioner 
may authorize the State Treasurer to return to such 
company, association, or exchange the whole, or any 
portion, of the securities held by him on deposit, if the 
Insurance Commissioner shall be satisfied that the se
curities so asked to be returned are subject to no lia
bility, and are · not required to be longer held by any 
provision of law, or for the purpose of the original de
posit. He may, in like manner, return to the trustees, or 
any representatives authorized ·for that purpose, of an 
insurance company, or association ·of a foreign govern
ment, any deposit made by such company, if it shall 
appear that such company or association has ceased to 
do business in this Commonwealth, and is under no 
obligation to policyholders or other persons in this Com
monwealth or in the United States, for whose benefit 
such deposit was made. No deposit, when once made, 
shall be wholly withdrawn or diminished so long as any 
liability to policy ·holders remains unsatisfied, except in 
case of dissolution by a court or judge of any company, 
association, or exchange making the deposit, in which 
case the State Treasurer shall, upon the written order of 
said court or judge, assign and transfer to the receiver 
duly appointed all securities or funds in his possession 
belonging to the company, association or exchange. 

Section 404. Suits in Equity to Enforce, Adminis
ter, or Terminate Trusts· Created by Deposit of Secur-
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itie~.-An insurance company, association or exchange 
which .has made such deposit, or its trustees or resident 
manager in the United States, or the Insurance Com
missioner, may, at any time, bring, in any court having 
jurisdiction, a suit in equity, against the Common
wealth and other parties properly joined therein, to en
force, administer, or terminate . the trust created by such 
deposit. The process in such suit shall be served on the 
State Treasurer, who shall appear and answer on be
half of . the Commonwealth, and perform such orders 
and decrees as the court may make thereon.'' 

273 

The first legislation in this State upon the subject matter covered 
by the above Article IV was the Act of April 6, 1868, P. L. 65, 
which was entitled, ''An act to enable insurance companies to trans
act business in other States. '' This . Act authorized insurance com
panies of this Commonwealth desiring to transact business in other 
States to deIKJsit with the Auditor General or other proper officer 
o~ the Commonwealth securities in such amount as the laws of 
such other States should require and empowered the officer receiving 
such deposits to furnish, to the companies making the same, the 
certificates required to enable them to transact such business. Upon 
the establishment of the office of Insuranc·e Commissioner these se
curities were deposited with the Insurance Commissioner and held by 
him in a safe deposit box rented for the purpose. 

Subsequently it was deemed advisable to relieve the Insurance Com
missioner of the responsibility for the actual custody of the securities 
deposited with him and to make the State Treasurer such custodian. 
The Act of 1868, referred to above, was accordingly repealed and a 
new Act, the Act of June 1, 1911, P. L. 602, was passed to take its 
place. This Act is in substantially the same form as Article IV of the 
Insurance Department Act of 1921. It is entitled, ' ' An act au
thorizing insurance and surety companies to make a deposit of certain 
securities with the Insurance Commissioner, to enable them to do 
business in other States or with the United States Government; and 
requiring the State Treasurer to hold all deposits, so made, in the 
name 6f the Commonwealth.'' 

Under any construction of the respective duties and powers of 
the Insuranae Commissioner and the State Treasurer it is our opin
ion that the deposited securities are the property of the insurance 
company depositing the same and as such the company is entitled to 
include such securities among its assets. It is true that they may be 
applied for the benefit of the policy holders of the company by the 
Insurance Commissioner under certain jcondi'tions, but until such 
conditions arise the securities must be considered as belonging to the 
respective companies depositing them. 

It is also our opinion that, in view of the purposes for which the 
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deposit is made, namely, to enable the company making the deposit 
to do business in other States or in the United States and to enable 
the Insurance Commissioner to give a certificate to the effect that 
the securities have been so deposited and that they are of the sum 
designated by the laws of the respective States or the United States 
Government, the securities should be under the direction and au
thority of the Insurance Commissioner and entirely subject to his 
order. Article IV, quoted above, clearly indicates that the Insurance 
Commissioner is to be the sole judge of the nature and value of the 
securities whic·h he will accept for deposit, of the propriety of ac
cepting such securities as may be offered in exchange for securities 
already deposited and of the circumstances under which deposited 
securities or any part thereof may be returned to the depositing 
company. 

On the other hand, the State Treasurer is designated as the cus
todian of the securities deposited with the Insurance Qommissioner, 
that is, he is responsible for the safe-keeping of the particular pieces 
of paper representing these securities delivered to him by the In
surance Commissioner. If the State Treasurer returns to the In
surance Commissioner or to the depositing company, upon the order 
of the Commissioner, the securities so held by him, his responsibility 
is at an end. In all cases of the delivery of securities by the In
surance Commissioner to the State Treasurer or by the State Treas
urer to the Insurance Commissioner or a depository company, upon 
the order of the Commissioner, proper receipts should be taken. 

It is further · our opinion that any security deposited under the 
provisions of th€ above Article IV which is registered in a particular 
name (either because registration is required or is deemed desirable 
in the particular case) should be registered in the name of the In
surance Commissioner, or if registered in the name <Jf the depositing 
company, should be accompanied by a properly executed power of 
attorney and when so r·egistered should be placed with the State 
Treasurer for custody and safekeeping. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Bl'nefiniol societie.~-Rnr/.oicmcnt benefit certifiaate-.Act of May 20, 1921. 

A fraternal benefit society organized under the Act of May 20, 1921, P. L. 
'91G, has no authority to issue twenty-year endowment benefit certificates. 



\ 
\ 

OP.INIONS OE' THE ATTORNEY GENERAL 275 

Department of Justice, 

Harrisburg, Pa., February 28, 1928. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We have your request of February 9th for an opinion relative 
to the power and authority of a fraternal benefit society organized and 
existing under, and in pursuance of, the provisions of the .A.ct of May 
20, 1921, P. L. 916 to ,issue to its members benefit certificates in the 
nature of twenty-year endowment certificates. 

The sections of the .A.ct which are pertinent to the question pro
pounded are Sections 8 and 5, which read as follows: 

''Section 8. Every such society shall have power to 
issue whole life, old age, or whole life combined with old 
age, limited payment life, term, sick, or relief and de
pendent benefit cert,ificates, and make the specified benefit 
payment in a single cash payment or in instalments or 
a term or life annuity. Every such certificate shall 
specify the amount of benefit furnished thereunder, and 
shall provide that the certificate, the charter or articles 
of incorporation, or, if a voluntary association, the ar
ticles of associat.ion, the constitution, and laws of the 
society, and the application for membership and medical 
examination, signed by- the applicant, and all amend
ments to each thereof, shall constitute the obligation of 
the society. Copies of the same, certified by the secre
tary of the society or corresponding officer, shall be re
ce,ived in evidence of the terms and conditions thereof; 
and any changes, additions, or amendments to said 
charter or articles of incorporation, or articles of asso
ciation if a voluntary association, constitution, or laws, 
made or enacted subsequent to the issuance of the benefit 
certificate, shall bind the member and his beneficiaries in 
all respects the same as though such changes, additions, 
or amendments had been made prior to, and were in force 
at the time 0£, the application for membership.'' 

'' Section 5. Every such society shall provide for the 
payment of death benefits, and may provide for the 
erection of monuments to mark the graves of its deceased 
members. It may also provide for the payment of old 
age benefits which matur€ for payment to the member 
at not under sixty years of age, and for permanent 
and temporary disability payments. It may provide that 
a member, when permanently disabled or upon attaining 
not less than sixty years of age, shall have the option to 
surrender his certificate upon payment of all or such 
portion of its face value as may be authorized under the 
constitution and laws. 

''.Any society may provide for the acceptance of liens 
against benefit certificates, with interest at not less than 
four per centum per annum, in liP,u of cash payments, 
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but the total of such liens against any benefit certificate 
shall not exceed its share of the accumulation thereunder. 
Any such society collecting a level rate of contribution, 
under any of its benefit cert,ificates, based upon any 
table of mortality allowed for valution purposes in this 
act, may grant to members holding such certificates ex
tended and paid up protection or such withdrawal 
equities as may be allowed under its constitution and 
laws, but no such grants or privileges shall exceed in 
value the portion of the accumulat,ions to the credit of 
such certificate at the time such grant or privilege is 
allowed.'' 

Section 8 enumerates the various classes of benefit certificates which 
a fraternal benefit society has power to issue. Included in this enu
meration are whole life, limited payment life, term, and old age 
cert,ificates. Endowment certificates are not included and failure to 
so include them is, in our opinion, indicative of an intention on the 
part of the Legislature that no power or authority should exist in 
such societies to issue such certificates, their author,ity being limited 
to the classes enumerated. 

It has been argued that the latter part of Section 5 reading 

'' * * Any such · society collecting a level rate of con
tribution, under any of its benefit certificates, based upon 
any table of mortality allowed for valuation purposes in 
this act, may grant to members holding such certificates 
extended and pa.id up protection or such withdrawal 
equities as may be allowed under its constitution and 
laws, but no such grants or privileges shall exceed in 
value the portion of the accumulations to the credit of 
such certificate at the time such grant or privilege is 
allowed,'' 

specifically authorizes the issuance of endowment certificates. It ,is 
evident, however, that Section 5, although placed before Section 8 in 
numerical order, is intended to grant certain privileges in connection 
with the benefit certificates authorized by Section 8 and to describe 
more specifically some of such certificates, and not to extend the 
classes of benefit certificates authorized in Section 8. 

For example, Section 8 authorizes the issuance of old age certificates. 
Sect.ion 5 restricts the old age benefits which may be paid to benefits 
which mature for payment when the member reaches sixty years of 
age. 

Section 5 likewise authorizes the granting to members holding 
benefit certificates under which there is collected a level rate of con
tribution, extended and paid up protection or certain withdrawal 
equit,ies. It should be noted, however, that this grant is restricted to 
members holding "its benefit certificates" and it therefore becomes 
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necessary to refer to Section 8 to determine the classes of benefit cer
tificates authorized to be issued. 

You are therefore advised that, in our opinion, the classes of benefit 
certificates which a fraternal benefit society organized and ex,isting 
under the above Act of May 20, 1921 is authorized to issue are re
stricted to those classes enumerated in Section 8 of the Act; that the 
classes enumerated do not include endowment insurance; and that 
therefore such fraternal benefit society has no authority or power to 
issue a twenty-year endowment benefit certificate. 

Nothing in th.is opinion, however, is to be construed as limiting the 
authority of any such fraternal benefit society to issue old age benefit 
certificates which mature for- payment to the member at not under 
sixty y{'Jlrs of age. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Ta11Jation- Foreiun fire inMtrance companies' premiums-Collection-Payments 
to munic-ipaZ treasurers-Acts of July 1ti, 1919, and May 6, 191&5. 

Under the Act of July 15, 1919, P. L. 964, amending section 2 of the Act of 
June 28, 1895, P . L. 408, the total amount to be paid to the treasurers of muni
cipalities designated therein is limited to 2 per centum of the premiums re
ceived by foreign fire insurance companies within the Commonwealth, paid 
as a tax levied in acc·orda nce with the provisions of the Act of May 6, 1925, 
P. L. 526; and the amount to he paid to the treasurer of any particular muni
cipality is limited to 2 per centum of the premiums paid by such foreign fire 
insurance company on account of the business done within such municipality. 

Department of Justice, 

Harrisburg, Pa., March 23, 1928. 

Honorable Matthew II. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We beg to acknowledge receipt of your request of February 21, 
1928 for our opinion relative to the proper interpretation and con
struction of the Act of Ju~y 15, 1919, P . L. 964, amending Section 
2 of the Act of June 28, 1895, P . L. 408, which supplemented Section 
24 of the Act of June 1, 1889, P. L. 420, providing for the payment 
by the State Treasurer to the treasurers of the several cities, town
ships and boroughs within the Commonwealth of the two per centum 
tax paid upon premiums by foreign fire insurance companies, with 
particular reference to : 
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(a) The amount of tax paid upon premiums by foreign fire 
insurance companies which should be paid to the treasurers of 
the designated municipalities; and 

(b) The proper method of computing the amounts to be paid 
to such treasurers, respectively. 
The two per centum tax paid upon premiums by foreign insm:ance 

companies is levied under the provisions of the Act of May 6, 1925, 
P. L. 526, the latest amendment of Section 24 of the Act of June 1, 
1889, P. L. 420, (referred to above), supplementing the Act of June 
7, 1879, P. L. 112. The payment of part of this tax to the treasurers 
of designated municipalities of the Commonwealth is authorized by 
the said Act of July 15, 1919, which reads as follows: 

• 
"On and after the first day of ·January, one thou

sand. nine hundred and nineteen, and annually there
after, there shall be paid by the State Treasurer to the 
treasurers of the several cities, townships and boroughs 
within the Commonwealth, the entire net amount re
ceived from the two per centum tax paid upon pre
miums by foreign fire insurance companies. The amount 
to be paid to each of the treasurers of the several cities, 
townships, and boroughs shall be based upon the return 
of said two per centum tax upon premiums received 
from foreign fire insurance companies doing business 
within the said cities, townships, and boroughs, as shown 
by the Insurance Commissioner's report. Warrants for 
the above purposes shall be drawn by the Auditor Gen
eral payable to the treasurers of the several cities, town
ships and boroughs, in accordance with this act, when
ever there are sufficient funds in the State Treasury to 
pay the same.'' 

By virtue of the provisions of Section 212 of the Insurance De
partment Act of 1921 (Act of May 17, 1921, P. L. 789), known as 
the Retaliatory Section, a foreign insurance company authorized to 
do business in this Commonwealth pays a tax in excess of two per 
centum on the premiums collected by it in this Commonwealth, if, 
under the laws of the State in which such foreign insurance company 
is incorporated, a tax in excess of two per centum is levied upon the 
premiums collected by a Pennsylvania insurance corporation in that 
State, the basis of taxation applied by this Commonwealth to the 
foreign corporation being the same as that applied by the foreign 
State to the Pennsylvania corporation. 

It is our opinion that the Legislature intended by the above Act 
of July 15, 1919, to provide for the payment to the treasurers of the 
designated municipalities .such amount, not in excess of two per 
centum, as should be received as a tax upon premiums from foreign 
fire insurance companies. Any additional tax received due to the 
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operation of the Retaliatory Section referred to above is not a two 
per centum tax ·or any· part thereof and is therefore to be paid into 
the State Treasury as part of the general fund. 

-The said Act of 1919 · does not prescribe a detailed method for 
computing the amounts to be paid to the various treasurers respec
tively. It is required that the a:rp.ount to be paid shall be based upon 
the premiums received from foreign fire insurance companies doing 
business within the various cities, townships and boroughs. It is our 
opinion that it was the intention of the Legislature that the treasurer 
of a particular municipality should be paid an amount equivalent to 
two per centum of the premiums collected by foreign insurance com
panies on account of business done within the. limits of such mu
nicipality. The amount of such premiums will, of course, be the 
aggregate of such premiums reported by the various foreign fire in-. 
surance 0ompanies doing business within the limits of a~y particular 
municipality. 

In this connection reference is made to an informal opinion of 
Special Deputy Attorney General Schnader to Honorable Charles 
Johnson, Deputy Auditor General, under date of October 7, 1926, 
outlining the dut,ies of the Insurance Commissioner and the Auditor 
General in connection with the payment of the amounts due to the 
respective treasurers, from which is quoted the following : 

"While the Act of 1919 does not require the Insurance 
Commissioner to present requisitions to the Auditor 
General for payments to the several cities, boroughs and 
townships thereunder, there ·can be no objection to the 
continuance of the practice which has hitherto prevailed. 
We understand that under the existing practice of the 
fiscal departments of the Commonwealth a requisition 
is drawn for every payment to be made out of the State 
Treasury. This is a practice which is highly desirable 
and it is entirely appropriate that the requisitions for 
payments to be made under the Act of 1919 should be pre
sented to the Auditor General by the Insurance Com~ 
missioner, although as previously stated, the preparation 
and presentation of these requisit.ions is not obligatory 
upon the Insurance Commissioner. 

"If the Insurance Commissioner presents requisitions 
for payments to be made under the Act of 1919 such 
requisitions should be sufficiently definite to enable 

·the Auditor General to prepare and forward warranfa 
to the treasurers of the several cities, boroughs and town
ships entitled to payments, _The warrants in order to 
reach their respective destinations must be sent to the 
treasurers of the seve-ral cities, boroughs and townships 
by mail. That being so, the requisitions forwarded to 
the Auditor General should specify the names and ad
dreSS€s of the treasurers of . the several cities, ·boroughs 
and townships · to which payments are due. 
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''If the Insurance Commissioner does not present to 
the Auditor General requisitions for the payments to be 
made under the Act of 1919 it is our opinion that it is the 
duty of the Auditor General to procure the names and 
addresses of the treasurers of the respective cities, bor
oughs and townships to which payments are to be made 
and to prepare the warrants upon the State Treasurer, 
such warrants to be made payable to the Treasurers of 
the several cities, boroughs and townships by name giv
ing their respective addresses. 

"To summarize, it is our opinion that it is the duty 
of the Insurance Commissioner to forward to the Auditor 
General a report showin~ collections of tax from foreign 
insurance companies doing business within the several 
cities, boroughs and townships; that if the Insurance 
Commissioner presents to the Auditor General requisi
tions for the payments to be made to the treasurers of 
cities. boroughs and townships, such requisitions should 
give the names and addresses of the respective treasurers 
to whom payments are due ; and that if the Insurance 
Commissioner does not present requisitions to the Audi
tor General calling for the payments to be made under 
the Act of 1919 it is the Auditor General's duty to as
certain the names and addresses of the treasurers of the 
respective cities, boroughs and townships to which pa.y
ments are due and to prepare and forward to the St.ate 
Treasurer warrants for such payments.'' 

It is therefore our opinion that under the provisions of the said 
Act of July 15, 1919, the total amount to be paid to the treasurers 
of the designated municipalities is limited to two per centum of the 
premiums received by foreign fire insm·ance companies within this 
Commonwealth, paid as a tax levied in accordance with the provisions 
of said Act of May 6, 1925, and that the amount to be paid to the 
treasurer of any particular municipality is limited to two per centum 
of the premiums received by such foreign fire insurance companies 
on account of the business done within such municipality. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Oon.trrwt .~ Limiting IAnbiTity-:Mul'ltal Oompanies-Exchange.~-Initiai Pre
rnforns-In.mrnnre Cfomrnis.~io>ner-Author-ity-Act.~ of 1921. 

It is illegal for reciprocal and inter-insurance exchan~es to include in the 
contr~cts-issued by them any provil'ion limiting the liability of the holders of 
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such contracts or the subscribers to such exchanges either to the initial pre
mium paid or to any sum designated in the contract. The Insurance Com
missioner has sufficient authority, under the provisions of Sections 208 and 501 
of the Insurance Department Act of May 17, 1921, P . L. 789, and Sections 1004 
and 1005 of the Ir,surance Company Law of May 17, 1921, P. L. 782, to correct 
this illegal practice, either by refusing to issue certificates of authority to such 
exchanges or by revoking or snspending certHieates of authority heretofore 
issued. 

Department of Justice, 

Harrisburg, Pa., May 3, 1928. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We beg to acknowledge receipt of your request for our opinion 
relative to the legality of a provision in a reciprocal or inter-insurance 
contract limiting the liability of the holder thereof to the initial 
premium or to such additional amount as may be designated in the 
contract. 

Reciprocal and inter-insurance exchanges provide a method for mu
tual ·insurance by the exchange of contracts among the members 
thereof for the purpose of "providing indemnity among themselves 
from any loss which may be insured against under any provision of 
the insurance laws excepting lie insurance.'' (Section 1001 of the 
Insurance Company Law of H.121-Act of May 17, 1921, P . L. 782) . 
The basic principle upon which such exc·hanges are organized and 
operated is that t1<:l members insure themselves, assuming liability 
for any loss insured against, suffered by any particular member. Each 
member pays a designated initial. premium. If the total amount of 
initial premiums collected is not sufficient to pay the losses incurred, 
the right of assessment exists to make up any deficit. In view of the 
fact that an exchange has no capital or reserves, but ~s operated solely 
for the mutual benefit and advantage of its members, resulting in an 
annual distribution of the profits, one of the maj9r assets of the ex
change is its right of assessment. In fact this is the only asset in 
addition to the initial premiums collected. 

Certain exchanges have endeavored_ recently to eliminate or restrict 
the right of assessment by including in their contracts provisions limit
ing the liability of the holders thereof to the initial premium or to 
a specified amount, thereby reducing to such extent the prospective 
assets ~f the exchange. Reciprocal and inter-insurance contracts like 
insurance policies covering the same classes of insurance, insure 
against loss, damage or liability, as the case may be, with a maximum 
liability as stated in the contract. The inevitable result of the elimina
tion or restriction of the right of 'assessment would be to limit the 
recovery which may be had under the outstanding contracts in case 
the aggregate ·Of initial pI'emiums is insufficient to pay the losses for 
which the exehange is liable. 
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It is our opinion that such a limitation of liability is illegal, in the 
absence of express legislation authorizing it. It is significant that 
the liability of members of mutual insurance companies, similar in 
many respects to exchanges, may be limited only in accordance with 
the provisions of Section 806 of the Insurance Company Law, referred 
to above. This Section is as follows: 

''The 'maximum premium" payable by any member 
of a mutual company, other than a mutual life company, 
shall be expressed in the policy, or in the application for 
the insurance if attached to the policy. Such maximum 
premium shall be a cash premium and an additional con
tingent premium not less than the cash premium, or may 
be solely a cash premium. No policy shall be issued for 
a cash premium without an additional contingent pre
mi'um, unless the company has a surplus which is not less 
in amount than the capital required of domestic stock 
insurance companies transacting the same kind of insur
ance : Provided, That this section shall not be construed 
to require a surplus in excess of an amount equal to the 
unearned premiums on the policies without contingent 
premiums.'' 

The necessary conclusion is that, in the absence of such statutory 
authority, the liability of members -Of mutual companies is unlimited. 

We are therefore of the opinion that it is illegal for recipr-0cal 
and inter-insurance exchanges to include in the contracts issued by 
them any provision limiting the liability of the holders of such con
tracts or the subscribers to such exchanges either to the initial pre
mium paid or to any sum designated in the contract. You have suffi
cient authority, under the provisions of Sections 208 and 501 of the 
Insurance Department Act of 1921 (Act of May 17, 1921, P. L. 789), 
and Sections 1004 and 1005 of the Insurance Company Law of 1921, 
referred to above, to correct this illegal practice either by refusing 
to issue certificates -0f authority to such exchanges or by revoking or 
suspending certificates of authority heretofore issued. 

Very truly yours, 

DEP AR'.£'MENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 

Ji'ore-ign Insurance Companies-Admission to do business in this Common
wealth-Discretion of Insurance Commissioner-Act of May 17, 1921, P. L. 
682, and Act of May 1''1, 1921, P. L. 789. 
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Department of Justice, 

Harrisburg, Pa. , May 3, 1928. 

Hqnorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We have your request for our opinion relative to the extent 
of the discretion exercisable by the Insurance Commissioner in con
nection with the licensing · of foreign insurance companies applying 
for certificates of authority to do business within this Commonwealth. 

The duty of issuing certificates of authority to such foreign insur
ance companies, associations and exchanges as may be qualified to 
transact business in this Commonwealth is placed upon the Insurance 
Commissioner by Section 208 of the Insurance Department Act of 
1921 (Act of May 17, 1921, P. L. 789) which reads as follows: 

' 'The Insurance Commissioner shall issue certificates 
of authority to insurance companies, associations, and 
exchanges of other States and foreign governments. He 
may renew the certificate of authority of any mutual 
assessment life or accident association, which is now law
fully doing business in this Commonwealth, beginning 
on the first day of April of each year, and continuing 
in force for one year unless sooner revoked by him or 
surrendered by the licensee. Any certificates issued after 
April first shall expire on the thirty-first day of March 
succeeding. Before granting certificates of authority to 
an insurance company, association, or exchange to issue 
policies or make contracts of insurance, he shall be satis
fied, by such examination as he may make or by such 
evidence as he may require or demand, that such com
pany, association, or exchange is qualified under the laws 
of this Commonwealth to transact business herein. '' 

It will be noted that this Section applies both to stock and mutual 
companies and associations. 

The requirements to be met by foreign insurance companies apply
ing for authority to transact business in this Commonwealth are set 
forth in Section 301 of the Insurance Company Law of 1921 (Act of 
May 17, 1921, P. L. 682). 

Section 301 relates to all stock and mutual insurance companies 
making application for certificate of authority. It provides as follows: 

"No stock or mutual insurance company or association 
of any other State or foreign government shall be ad
mitted and authorized to do business until: 

"(a) It has filed with the Insurance Commissioner a 
certified copy of its charter or deed of settlement, a 
statement of its financial condition and business, signed 
and sworn to by its proper officers, and copies of forms 
of all policies it proposes to issue in this Commonwealth, 
with such other information as he may require. 
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" ( b) It has satisfied the Insurance Commissioner t~at 
it is fully and legally organized under the laws of its 
State or government to do the business it propose~ .to 
transact. That it has, if a stock company, the reqms1te 
amount of capital fully paid up and unimpaired. 

"(c) It shall, by a duly executed instrument filed 
in his office, constitute and appoint the Insurance 
Commissioner or his successor its true and lawful at
torney, upon whom all lawful processes in any action, 
rule, order, or legal proceeding against it may be served; 
and therein shall agree that any lawful process against 
it which may be served upon him as its said attorney 
shall be of the same force and validity as if served on the 

ecompany, and that the authority thereof shall continue 
in force irrevocable so long as any liability of the com
pany remains outstanding in this Commonwealth. 

"(d) It shall file in the office of the Auditor General a 
statement showing: (I) The name of the company or 
association; (II) the date of incorporation or organiza
tion; (III) the act of Assembly or authorfty under which 
incorporated or organized; (IV) the place of business; 
(V) the post office address and names of the president, 
secretary, and treasurer; (VI) the amount of capital 
authorized by its charter; and (VII) of the amount of 
capital paid into the treasury of the company. 

''Any company or association which shall neglect or 
refuse to file such statement shall be subject to a penalty 
of five hundred dollars ($500.00), which penalty shall 
be collected, on an account settled by the Auditor Gen
eral and State Treasurer, in the same manner as taxes 
on stock are settled and collected.'' 

Sections 301, 401, 516, 531, 601 and 801 of the Insurance Company 
Law of 1921, referred to above, prescribe the capital or assets required 
of foreign insurance companies making such application. 

Section 401 applies to stock and mutual life insurance companies and 
reads as follows : 

"Stock life insurance companies of other States and 
foreign governments, in order to be licensed to do busi
ness in this Commonwealth, must have a paid up and 
safely invested capital, if a company of another State, 
or a deposit in the United States, if a company of a for
eign government, of not less than lne capital required 
herein for domestic stock life insurance companies. Mu
tual life insurance companies organized under the laws 
of any other States of the United States, may be ad
mitted to do business in this Commonwealth if they have 
the requisite funds of a mutual life insurance company, 
and, in the opinion of the Insurance Commissioner, are 
in sound financial condition, and have policies in force 
upon not less than five hundred lives, for an aggregate 
amount of not less than one million dollars. Any for. 
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eign stock or mutual life insurance company, licensed to 
transact business in this State at the time of the passage 
of this act, having less capital or assets than that re
quired herein for domestic life insurance companies, may 
be relicensed so long as, in the opinion of the Insmance 
Commissioner, it is in a sound financial condition and 
otherwise complies with all requirements of law.'' 
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Section 516 · refers to stock fire, marine, and fire and marine insur
ance companies, and reads as follows : 

''Stock fire, stock marine, and stock fire and marine 
insurance companies, of other States and foreign govern
ments, to be licensed to do, in this Comm<mwealth, any 
one of the classes of business mentioned in section two 
hundred and two (202), subdivision (b) of this act, must 
have a paid up and safely invested capital, if a company 
of any other State, or a deposit in the United States, 
if a company of a foreign government, of not less than 
two hundred thousand dollars ($200,000); and, if to do 
all of the classes of business mentioned in section two 
hundred and two (202), subdivision (b) of this act, a 
paid up capital or deposit of not less· than four hundred 
thousand dollars ($400,000)." 

Section 531 refers to mutual fire, marine, and fire and marine 
companies, and reads as follows: 

"A mutual fire, mutual marine, or mutual fire and 
marine insurance company of another State may be li
censed to transact the class of business mentioned in 
clause (1) subdivision (b) of section two hundred and 
two (202) of this act, when it has a surplus over all 
liabilities, including unearned premiums computed in 
accordance with the laws of this Commonwealth, of not 
less than one hundred thousand dollars ($100,000) or has 

-continuously transacted business for not less than five 
years and has a surplus over all liabilities of not less than 
fifty thousand dollars ($50,000). If to transact the 
classes of business mentioned in clauses (2) and (3) of 
subdivision (b), section two hundred and two (202), of 
this act, its surplus over all liabilities must not be less 
than two hundred and fifty thousand dollars ($250,000)." 

Section 601 refers to stock casualty companies and reads as follows: 

''Stock casualty insurance companies of other States 
and foreign governments, organized to transact any of 
the classes of insurance mentioned in subdivision ( c), 
section two hundred and two (202) of this act, in order 
to be licensed to do business in this Commonwealth, must 
have a paid up and safely invested capital, if a company 
of another State, or a deposit in the United States, if 
a company of a foreign government, of at least the 



286 OPINIONS OF THE ATTORNEY GENER.AL 

amount required in this act for Pennsylvania companies. 
Nothing contained in this act shall prevent any foreign 
stock life insurance company now en11:aged in the busi
ness of accident and sickness or liability insurance, or 
both, from continuing the same, if the amount of its paid 
up capital shall be equal to the amount required of a 
domestic company to transact the busineEs of life insur
ance, and at least fifty thousand dollars for each of the 
other classes of insurance undertaken. '' 

Section 801 applies to mutual insurance companies other than life 
companies, and reads as follows: 

"Any mutual insurance company, other than a mutual 
life company, organized outside of this Commonwealth, 
and authorized to transact the business of insurance on 
the mutual plan, may, on application, be admitted to 
transact the kinds of insurance authorized by its charter 
or articles of association, to the extent and with the powers 
and privileges specified in this act, when it shall be sol
vent under this act and shall have complied with the pro
visions of law applicable to the filing of papers and fur
nishing information required of stock companies trans
acting the same kind of insurance. If organized without 
the United States, it shall make and maintain the deposit 
required of stock insurance companies formed without 
the United States transacting the same kind of insurance. 

"Upon compliance, by any such foreign company, with 
the provisions of this section, such company may be 
granted a certificate of authority to transact business in 
this Commonwealth. subject to all the provisions of law 
relating to information to and examinations by the In
surance Commissioner, annual" reports, taxes, and a re
newal of certificates of authority, applicable to stock 
insurance companies, transacting the same kinds of in
surance, except as otherwise provided in this article.'' 

Foreign insurance companies seeking admission to this Common
wealth are also required to comply with the provisions of the Insur
ance Company Law of 1921 and the Insurance Department Act of 
1921, applicable alike to foreign and domestic companies, relative 
to reserves, required and prohibited policy provisions, etc. It is un
necessary to set forth these provisions in full in this opinion. 

Section 208 of the Insurance Department Act, quoted above, pro
vides that the Commissioner, before granting certificates of authority 
''shall be satisfied * * * that such company * * * is qualified under 
the laws of this Commonwealth to transact business herein." It is 
evident, however, that the requirements for the transaction of an 
insurance business in this Commonwealth are set forth in detail in 
the various sections of the Insurance Company Law and the Insur-
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ance Department Law. The discretion of the Insurance Commissioner 
is limited to ascertaining whether or not the statutory requirements 
have been met, the standards comprising these requirements being 
specifically set up by the statutes themselves. 

Section 301 (b) of the Insurance Company Law, quoted above, 
provides that the company making application must satisfy ''the In
surance Commissioner that it is fully and legally organized under 
the laws of its State or government to do the business it proposes to 
transact.'' Here also the ,discretion of the Commissioner in deciding 
whether or not the company is legally incorporated is confined within 
very narrow limits. 

We are able to find no other provisions iri the insurance laws of 
this State granting to the Insurance Commissioner any discretion in 
deciding whether or not insurance companies are entitled to certifi- . 
cates of authority to transact business in this State. It will be 
noted that in those . sections of the insurance laws which relate to 
the licensing of foreign insurance companies, the word "shall" is 
used when referring to stock insurance companies. It is apparent 
that, so far as stock insurance companies are concerned, if the require
ments of the statute are complied with, the Commissioner ·has no 
authority to refuse to grant a certificate to do business. 

On the other hand, the use of the word ''may'' with reference t.o 
mutual companies in the sections relative to the licensing -Of foreign 
companies is indicative of an intention to grant to the Commissioner 
a discretion in the case of the admission _of foreign mutual companies. 
The statutes are vague as to t·he extent of such discretion and it is 
therefore impossible to lay down any general rule. Each case will . 
have to be decided upon its particular facts. 

Ah examination of the insurance statutes of other States discloses 
that, wherever _ a discretion is intended to be given to the Insurance 
Cammissioner in the admission .of foreign companies, such discretion 
is clearly provided for and the basis upon which it may be exercised 
is stated. 

Article I. Section 9, of Chapter 28 of the Consolidated Laws of 
New York (2nd. Ed.), (the chapter dealing with insurance law) , con
tains the following: "The Superintendent may refuse to issue any 
such certificate to a domestic or foreign corporation, if, in his judg
ment, such refusal will best promote the interests of the people of 
the State.'' 

Section 11 of Chapter 275 of the Public Laws of New Hampshire 
(1926) provides that ''if the foregoing provisions are complied with 
and the Commissioner is satisfied that the company (a foreign insur
ance company) has the requisite capital and assets and is a safe, 
reliable company, entitled to confidence, he shall grant a license * *-" 

file:///discretion
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Section 5554 of the . General Laws of Vermont ( 1917) provides that 

1. f · · " ewed * * * a icense to a ore1gn msurance company may re ren 
so long as the company complies with the requirements aforesaid 
and the Commissioner regards the company as safe and entitled to 
public confidence.'' 

Section 9436 of the Ohio General Code (1921) provides that the 
Insurance Commissioner ·'shall refuse such certificate to any such 
(mutual protective) corporation, company or association, when in 
his judgment a refusal will best promote the public interest, but all 
decisions by him made shall be subject to review by courts of com
petent jurisdiction.'' 

Section 10 of the Insurance Laws of Montana (R. C. M. (1921) 
172) provides that the Commissioner "shall have the power after a 
hearing to refuse to grant any license requested under the provisions 
of this act, should he be satisfied the person, firm or corporation apply
ing therefor is not a proper or fit person, firm or corporation to be 
permitted to engage in such business within this State.'' 

We are therefore of the opinion that no discretion is exercisable 
by the Insurance Commissioner in the admission of foreign stock in
surance companies applying for certificates of authority to do busi
ness within this Commonwealt·h, except in so far as may be necessary 
to ascertain whether or not the statutory requirements for the admis
sion of foreign insurance companies, discussed above, have been met. 

We are further of the opinion that in the l\ase of the admission of 
foreign mutual insurance companies, the legislature intended to grant 
to the Commissioner a certain discretion to determine whether or not 
such companies should be authorized to transact business in this 
Commonwealth; it is, however, impossible to lay down any general 
rule as to the extent of this discretion and each case will have to 
be taken up as it arises. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Depidy Attorney General. 

lnsurance-Gro1up ins11rance-RafeSc-Automoli'i7e insnrnncf'-Jlct of May 1"1, 
1.921. 

The writing of various classes of automobile insurance, including fire, theft, 
liability, collision and propert~· flamage, to all the members of a group at 
rates less than thos«:> charged individuals not members of the group is illegal 
under the Act of May 17, 1921, P. L. 682. 
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Department of Justice, 
Harrisburg, Pa., May 8, 1928. 

Honorable Matthew H. Taggart, Insurance Commissioner, Harrisburg, 
Pennsylvania. 

Sir: We have your request for our opinion relative to the legality 
of what is known as ''group insurance'' as applied to the various 
classes of automobile insurance, including fire, theft, liability, col
lision and property damage lines. 

We understand that certain insurance companies and agents and 
brokers are now writing, or contemplate writing, automobile insur
ance for all of the members of a group who desire to secure the same, 
at rates which are less than those charged individuals, not members 
of the group, for the same kind of insurance. This insurance is writ
ten either by the :issuance of a series of policies to the members of the 
group or by issuance of a master policy covering the entire group, 
with the issuance of certificates under the master policy to each 
member. The issuance of such group policies to the members of a 
designated automobile club or to the employes of a designated corpo
ration are two examples of this method of writing insurance. 

We are of the opinion that the writing of automobile insurance in 
this method is illegal, being in violation of the provisions of Section 
626 of the Insurance Company Law of 1921 (Act of May 17, 1921, 
P. L. 682) which is as follows: 

"Discrimination between individuals of the same class 
in the amount of premiums or rates charged for any 
policy of insurance covered by this act, or in the benefits 
payable thereon, or in any of the terms or conditions 
of such policy, or in any other manner whatsoever, is 
prohibited.'' 

We are unable to understand how a method of writing insurance 
which will permit a member of an automobile club to obtain auto
mobile insurance at a rate less than that required to be paid by an 
owner of another automobile, resident in the same locality and sub
ject to the same risks, who is not a member of the dub, can be free 
from discrimination. The decrease in rate is dependent solely upon 
membership in a designated organization and in our opinion a deter
mination of rates upon this basis alone constitutes discrimination. 

We are not to be understood as holding that discrimination pro
hibits reasonable and proper classification. Classification of rates 
according to the nature of the risk is well known in other lines of 
insurance. If, however, a classification is to be recognized, the rate 
applicable to the class must be applied to individuals as well as to 
members of a designated organization or group who are able to qualify 
and -come within the classification. The basis for such classification 

S-4593-A. G.-10 



290 OPINIONS OF THE ATTORNEY GENERAL 

will, of necessity, be established according to principles well known 
in the insurance world and applied in other classes of insurance, with 
such modificatio:ns as may be necessary to fit them to automobile 
insurance. 

We are, therefore, -of the opinion that the practice of writing auto
mobile insurance to members of a group at rates less than those 
charged to individuals not members of the group is discriminatory 
and illegal. 

Nothing contained in this opinion is to be construed as an expression 
of opinion legalizing what is termed ''group insurance'' as applied 
to and forms of casualty insurance. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PAUL C. WAGNER, 

Deputy Attorney General. 
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Mlnors-Resi.dent and Non-Residents-Ilo•urs of Employment-'J'heatres
Musioal or Artistic Work---Act of May 13, 1915, P. L. 286. 

The Department of Labor and Industry can make no exceptions and can 
grant no exemptions from the application of the Act of May 13, 1915, P. L. 
286, no matter how meritorious or appealing the circumstances of any parti
cular case might be. '.rhe law gives the Industrial Board no pow~r or authority 
to suspend the operations of the law. No minor of less than fourteen years of 
age may be employed or engaged in any occupation within the Commonwealth 
of Pennsylvania, irrespective of the State of his residence. 

No minor resident of Pensylvania between fourteen and sixteen years of 
age, may be engaged in this State in any occupation unless he has secured 
the. employment certificate contemplated by the law. 

Non-resident minors, between fourteen and sixteen years of age, who seek 
employment in this Commonwealth, whether regular or transient, cannot 
be compelled to furnish an employment certificate because they cannot be per
mitted, much less compelled, to attend Pennsylvania schools. To interfere with 
non-resident minors over fourteen years of age would be to impair their con
stitutional rights. No minor between fourteen and sixteen years of age may 
work after eight o'clock in the evening of any day. 

Department of Justice, 
Harrisburg, Pa., May 24, 1927. 

Honorable Charles A. Waters, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

Sir: Your letter of March 31, - 1927, inquires whether the Child 
Labor Law (Act of May 13, 1915, P. L. 286) applies to children en
gaged in theatrical, musical or artistic work. You also inquire whether 
your Department has any discretionary power in itandling cases which 
it feels are worthy of especial consideration; in other words, whether 
you can suspend the operation of the law in particular cas€S where 
you feel that to apply the law strictly would work a hardship and 
do an injury. 

As I view the law, children, under its provisions fall into · three 
classes: 

( 1) Children under fourteen years of age, whether residents or 
non-residents of Pennsylvania, whose employment or work is within 
this State. 

(2) Children between fourteen and sixteen years of age, who work 
in Pennsylvania, and who are residents of this State. 

( 3) Children between fourteen and sixteen years of age, who work 
in Pennsylvania, but are non-residents of this State. 

Section 2 of the Act of May 13, 1915, P. L. 286, provides as follows: 

''No minor under fourteen years of age shall be em-
(293) 
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ployed or permitted to work in, about, or in connection 
with, any establishment or in any occupation.'' 

For t·be purpose of this discussion, we shall read this section for 
the time being, as follows: 

"No minor under fourteen years of age shall be per
mitted to work in * * * any occupation.'' 

I am aware that the argument has frequently been advanced that 
children engaged in theatrical, musical or artistic effort are not at 
work. 

The Supreme Court of Massachusetts, in the case of Co,mmonwealth 
of Massach1isetts vs. Griffith, 204 Mass. 18; 90 N. E. 394; 25 L. R. A. 
(New Series) 957, had before it for construction a statute forbidding 
children to work after seven o'clock in the evening. T·hat case in
volved children engaged in stage work. The contention was advanced 
that the law was limited in its application to employment in a factory, 
workshop or mercantile establishment, and that stage performances 
were not work. On this contention Chief Justice Knowlton said: 

'' * * * The statute was intended to protect children 
from employment calling for constant attention, regular 
effort, and physical or mental strain, to accomplish the 
desired result. The word 'work' is of broad signification. 
One of its primary meanings, as it is defined in Webster's 
International Dictionary, is 'effort directed to an end,' 
and the author quotes, from Shakespeare, Portia's call: 

'Come on, Nerissa; I have work in hand 
That you yet know not 'Of.' 

"The object of the statute forbids restriction of the 
word to a narrow meaning. '' 

On December 9, 1918, Honorable Francis Shunk Brown, Attorney 
General, rendered an opinion (Opinions, 1917-1918, page 550), in 
which he advised that the Child Labor Act of May 13, 1915, forbade 
the employment of minors under sixteen years of age in theatrical 
work, unless such minors had employment certificates, duly issued 
under the provisions of Section 8 of said Act. 

T·hat the Legislature regarded children iU: theatrical life as within 
the prohibition of Section 2 of the Act of 1915, is probably best 
evidenced by the action of that body in the session of 1921. At that 
session, House Bill No. 1320 was duly passed, the effect of which 
would have been to amend Section I of the Child Labor Law of 1915, 
by the addition of the underscored words in the proviso concluding 
Section 1: 

' 'Provided, that this Act shall not apply to children 
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employed on the farm, in domestic service in private 
homes or to children employed on the stage of theatres, 
with the approval of the Industrial Board of the Depart
ment of Labor and Industry." 
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On May 18, 1921, Governor Sproul vetoed this Bill (Vetoes, 1921, 
page 4 7), saying : 

"I think it unwise to weaken the child labor laws at 
any point. To give exemption therefrom to children em
ployed -0n the stage would certainly impair the general 
efficacy of these protective statutes." 

It is, therefore, my opinion that under the law as it now stands, 
no child under fourteen years -0f age may be permitted, under any 
circumstances, to engage in theatrical, concert or other like work in 
this Commonwealth. Those who claim, and with some show of reason, 
that this Act tends frequently to nip budding genius, must look to 
the Legislature and to _it alone for relief from the present situation. 

Nor is there any doubt in my mind that no child between fourteen 
and sixteen years of age, who ~ a resident -0f the Commonwealth of 
Pennsylvania, may engage in theatrical work in the State without 
procuring an employment certificate as required by the provisions 
of the Child Labor Law of 1915, nor may your Department set aside 
this provision of the law to meet the exigencies of any individual 
case. 

A more difficult question arises in regard to non-resident minors 
between fourteen and sixteen years of age, when such minors are 
engaged in the State of Pennsylvania in theatrical work. 

Article X, Section 1 of the Constitution of Pennsylvania, provides 
for the maintenance and support of a thorough and efficient system 
of public schools wherein all the children of thris Commonwealth above 
the age of six years, may be educated. The privileges of our public 
sch-0ols accorded only to children resident within the Commonwealth. 

In the case of Commonwealth vs. W ormser, 260 Pa. 44, the Supreme 
Court of Pennsylvania declared constitutional the Child Labor. Law of 
1915. The Court held, affirming the Superior Court (67 Super. Ct. 
444) that the Child Labor Law was a reasonable exercise of the 
police power of the Commonwealth, and that it did not contravene 
the bill of rights of this State, nor th~ Fifth Amendment to the Con
stitution of the United States. At page 48, the Court said: 

''We find nothing incompatible with personal rights 
in the regulation that no minor shall be employed to 
work in any establishment unless an employment certifi
cate has been issued as provided by the statute. This 
legislation has reference. to the education of the boys and 
girls of the Com.monwealth who are of school age, and 
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education is a subject with reference to which the Com
monwealth has authority to prescribe. It is intimately 
connected with the good order and welfare of the people 
and is one of the chief subjects of governmental interest 
and care. The State having fixed the ages within which 
minors can work, the right to regulate the reasonable 
conditions of employment necessarily follows. The gen
eral employment certificates were intended to apply to 
those persons whose proficiency in school had been of 
such a character that the supplementary education pro
vided for in the statute could take the place of that 
provided for in the general school system of the State. 
Such a classification is not unreasonable but on the con
trary is well adapted to accomplish the result intended, 
that is, to permit minors over fourteen years of age whose 
education is sufficiently advanced to work at industrial 
employment." 

This decision recognizes the fact that the Child Labor Law and 
the School Code must be read together, and that the School Code 
provides for the education of only the children of this Common
wealth. 

It is obvious that non-resident cht_ldren have no right to the ad
vantages of the Pennsylvania public school system. They cannot be 
admitted to the continuat,ion schools mentioned in Section 3 of the 
Act, which are ''part of the public school system of the school district 
wherein" such minors are employed. Therefore, when they come 
within the State for the purpose of working, they cannot procure, 
as a matter of right, the certificate contemplated by Sections 8 and 
9 of the Act of 1915. Su0h certificates may be issued only by Penn
sylvania school officials, and obviously cannot be ,issued by such of
ficials in the case of non-resident minors. (See Section 9). The 
logical result is that Pennsylvania children between fourteen and 
sixteen may procure employment certificates and work within this 
State. Non-resident children between fourteen and sixteen years of 
age, cannot procure such a certificate as is required by the Act and, 
therefore, cannot work at all within the State of Pennsylvania unless 
it be determined that "their right to do so rests upon higher ground 
than the Act of 1915. I believe that it does. 

Article IV, Section 2 of the Constitution of the Un,ited States pro
vides as follows:-

"The citizens of each State shall be entitled to all 
pr,ivileges and immunities of citizens in the several 
States." 

The privileges above referred to do 'not include, however, the right 
to attend school in any State other than that in which the child 
resides. Ward vs. Flood, 48 Cal. 36; .Wheeler vs. Burrows, 18 Ind. 
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14; School District vs. Bragdon, 23 N. H. 507; Haverh,i.ll vs. Gale, 
103 Mass. 104. 

The Fourteenth Amendment to the Constitution of the United 
States provides as follows : 

' ' Section 1. All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the JJnited States and of the State where
in they reside. No State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States * * *." 

In the case of Commonwealth vs. Snyder, 182 Pa. 630, the Supreme 
Court of Pennsylvania set aside an Act which imposed a heavy license 
fee upon peddlers in Perry County, but exempted peddlers . dealing 
exclusively with merchants of said County and merchants residing 
and having a regular place of business · therein. 

Mr. Justice Williams delivered the opinion of the Court, saying, 
in part, (page 633) :-

" * * * It may be possible that under the constitu
tion of Pennsylvania such a law could be enforced. 
We have no need to consider that subject. It is so 
evidently a violation of the constitution of the United 
States that it ,is unnecessary to consider any other ques
tion. It is a denial to citizens resident outside of Perry 
county of equal rights in business with those who live 
within the county, on the sole ground of their residence. 
It is a trade regulation for the protection of the mer
chants of that county against competition from all who 
live beyond the county lines. It is a barrier built by 
the state of Pennsylvania about a single county to ex
clude therefrom the citizens of the rest of the Common
wealth, and the rest of the United States, for the bene
fits of merchants living within the enclosure. This can
not be done. Welton v. Missoitri, 91 U. S. 275; Sayre 
Borough v. Phillips, 148 Pa. 482. It · is unnecessary to 
enlarge upon this question. It is enough to state the 
well-settled rule and apply it to the statute under con
sideration." 

See also Mechanicsburg Borough vs. Koons, 18 Siiperior Ct. 131. 

In Ward vs. Maryland, 12 Wallace 418; 20 L. ed. 449; the Su
preme Court of the United States speaks thus of Article IV, Section 
2 of the Constitution of the United States:-

''The clause plainly and unmistakably secures and 
protects the right of a cit,izen of one State to pass into 
any State of the Union for the purpose of engaging in 
lawful commerce, trade or business without molestation; 
to acquire personal property; to take and hold real 
estate; to maintain actions in the courts of the 



:2!)8 OPJNIONS OF THE ATTORNEY GENERAL 

State; and to be exempt from any higher taxes or excb.es 
than are imposed on the citizens of its o>vn State.' ' 

The State has thus erected a barrier against non-residents from 
fourteen to sixteen years of age because, in the nature of things, it 
is jmpossible for such child to secure an- employment certificate from 
the school authorities of Pennsylvania. The Act is silent as to the 
effect of the certificate from the school authorities of other States. 
No system of comity has been worked out between the States in this 
respect. 

I am mindful of the statement in the opinion of Attorney General 
Brown, (January 3, 1916; 25 District Reports 79) , to the effect that 
under the present Act .it would be the proper practice for the school 
authorities of the district in which a non-resident minor between 
fourteen and sixteen years of age may be employed, to issue 
to him an employment certificate under which it would oo law
ful for him to be employed at work during such hours as are per
mitted by the Act, but such a non-resident minor would not be re
quired to attend a continuation school. See also opiniOn of Deputy 
Attorney General Hargest, (37 County Court Reports 155) in which 
it is stated that minors residing out of the State, who seek employ
ment in Philadelphia, should, if qualified, be furnished with employ
ment certificates by the Superintendent of Schools of Philadelphia. 

These two opinions might apply satisfactorily, for instance, to chil
dren between fourteen and sixteen years of age, who reside in Cam
den and who are regularly employed .in Philadelphia. But who is 
to issue the certificate in the case of the theatrical child who may 
spend but two or three weeks within the borders of our State, and 
may divide that time among a dozen or more counties ? Section 9 
provides that such certificates shall be issued by certain school officials 
" for children resjding within their respective public school districts." 
Section 17 requires a new certificate for each "establishment" in 
which the minor works. I am of the opinion that in such cases, the 
minor is entitled to the protectio.n of the Constitution of the United 
States, as above ,indicated, and that no interference with his ac
tivities by your Department would be justifiable or legal. 

You draw my attention to the opinion of Judge Snee, of the 
County Court of Allegheny County, No. 1283, 1921. This case is 
the only one that can be found, after very diligent search, in which 
a judicial opinion has been delivered .in this State in regard to the 
application of the Act of 1915 to children engaged in theatrical work. 
The case involved the employment in a Pittsburgh theatre of two 
children, one of whom was eleven and one-half, and the other eight 
and one-half years of age. The facts found in the case show that 
their_ performance required but forty minutes a day, twenty minutes 
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in the afternoon and twenty minutes in the evening. The children 
traveled with their mother and were educated by a private governess 
in a thorough and even lavish way available only to a very small 
proportion of the children of this country. 

Relying upon the decis.ion of the Supreme Court of the United 
States in the case of Trinity Church vs. United States, 143 U. S. 357; 
36 Lawyers Edition, 226, Judge Snee held that children practicing 
an art were not engaged in work within the meaning or intent of 
the Child Labor Law of 1915. In our judgment the decis.ion of Judge 
Snee will not bear the test of the closest scrutiny. He had before 
him for consideration, a most unusual case, the facts of which made 
the provisions of the Child Labor Law seem extreme and absurd and 
even cruel, but, unfortunately for the unusual case, the law makes 
no exception. 

To summarize, I beg to advise: 

(ll That your Department can make no exceptions and can grant 
no exemptions from the application of the Act, no matter how mer
itorious or appealing the circumstances of any particular case might 
be. The law gives the Industrial Board no power or authority to 
suspend the operations of the law. 

(2) No minor of less than fourteen years of age may be em
ployed or engaged in any occupation within the Commonwealth of 
Pennsylvania, irrespective of the State of his residence. 

(3) No minor resident of Pennsylvania, between fourteen and 
sixteen years of age, may be engaged ,in this State in any occupation 
unless he has secured the employment certificate contemplated by 
the law. 

( 4) Non-resident minors, between fourteen and sixteen years of 
age, who seek employment in this Commonwealth, whether regular 
or transient, cannot be compelled to furnish an employment certificate 
because they cannot be permitted, much less compelled, to attend 
Pennsylvania Schools. To interfere with non-resident minors over 
fourteen years of age would be to impair their constitutional rights. 

(5) However, no minor between fourteen and sixteen years of age 
may work after eight o'clock in the evening of any day. Section 4 
of the Act of 1915. 

Very truly yours, 

D.EP ARTMENT OF JUSTICE, 

ROSCOE R. KOCH, 

Deputy Attorney General. 
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OPINION TO THE SECRETARY OF MINES 

BUmninous Mines--G<l8eous- 1Vhen electric hattlage locomotives may and may 
not be operated froin a trolley wire, Rule rt, Section 6, of Act XI of Act of 
hine 9, 1911 , -P. L. '756, coinstriied, 

1. Rule 77 as to electric haulage by locomotives operated frolll a trolley 
wire does not apply to non-gaseous mines. 

2. '.1.'hat "intate air, fresh from the outside," within the meaning of Rule 
77, is intake air which has not been contaminated by workings of a 
mine where explosive gas. is being generated in quantities sufficient to 
be detected by an approved safety lamp. 

Department of Justice, 
Harrisburg, Pa., October 1, 1928. 

Honorable Walter H. Glasgow, Secretary of Mines, Harrisburg, Penn
sylvania. 
Sir: This Department is in receipt of your inquiry requesting an in

terpretation of Rule 77, Section 6, of Article XI, of the Act of June 
9, 1911, P. L . 756, which reads: 

''Electric haulage by locomotives operated from a 
trolley wire is not permissible in any gaseous portions 
of mines, exeept upon the intake air fresh from the out
side." 

You desire to be advised whether intake air is ''fresh from the out
side, " within the meaning of this section, when air which has ad
mittedly been taken fresh from the outside ·has passed through one or 
more workings and has been contaminated in some degree by the breath
ing of men or animals in those workings, but when such air at no time 
contains sufficient explosive gas to be detected by an approved safety 
lamp. 

''Intake'' and ''return'' as applied to air currents are old mining 
terms and indicate the direction of the air currents in relation to the 
mine as a whole or any split of the ventilating current. "Intake air" 
is presumed to be fresh and pure when entering the mine but as it 
proceeds inward, coursing the workings, it becomes contaminated by 
the breathing of men and animals and the admixture with noxious and 
explosive gases. 

The Bureau of Mine.s, United States Department of Commerce, in 
Mine Safety Decision· No. 8, dated February 6, 1928, defines "intake 
air'' and the various conditions thereof as- follows: 

'' 1. Tohe term 'intake air' and the term 'return air' 
without qualifying adjectives shall be used only to define 
mechanical movement of the air· respectively in an inward 
or outward direction with reference to the mine as a 
whole or to any one group of workings, 
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2. When health and safety are concerned, the term 
'pure intake air' shall mean: 

(a) Aair which has not passed through or by any 
active workinfis, and (or) 

(b) Air which has not passed through or by any 
inactive workings unless these are effectively 
sealed, and 

( c) Air which is free from poisonous gas and by 
analysis contains not less than 20 per cent 
oxygen (dry basis) and not over 0.05 per cent 
of inflammable gas.'' 

It should be noted that Rule 77, here in question, applies only to 
''any gaseous portions of mines.'' Since the purpose of the Rule is 
to prohibit the use of electric ·haulage by locomotives operated from 
a trolley wire where sparks produced from the contact of the trolley 
wheel and the trolley wire might cause an explosion of gases present, 
we believe it is unnecessary to the determination of the particular 
question here involved to consider whether or not the ''intake air'' 
may at any time be somewhat contaminated by the breathing of men 
and animals. Men and animals inhale oxygen and exhale carbon 
dioxide. The result is that the carbon dioxide reduces the explosibility 
of methane in the gaseous atmosphere. Thus an explosion is less apt 
to occur in air contaminated by breathing than in pure air. In our 
endeavor to arrive at a proper construction of Rule 77, we are, there
fore, not concerned with the contamination which may result to the 
''intake air'' from the breathing of men and animals ; Article IX of 
the mining law amply provides for and specifies the quality and 
quantity of air which must be furnished men for breathing or ven
tilating purposes. 

While the law may not be entirely clear as to what constitutes a 
gaseous mine the test apparently is whether it generates explosive gas 
in quantities sufficient to be detected by an approved safety lamp, or 
whether it has done so 'within the period of one year immediately pre
ceding, Article IV, Section 1, 5, 9 and 13; Article V, Sections 1 and 
4; Article IX, Section 1, etc. 

Section 1 of Article XXVIIl specifies the circumstances under which 
a gaseous mine may be re-classified as non-gaseous, by providing that: 

''Should a mine, or a portion of a mine, that has at 
any time generated explosive gas in quantities sufficient 
to be detecte~ by an approved safety lamp, after the 
passage of ~his act not so generate explosive gas during 
any. one per10d of one year, then such mine, or portion of 
a mme shall not be govered or controlled by the provisions 
of this act for mines or portions of mines generating 
explosive gas.'' 
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If a mine or portion of a mine has never at any time generated 
explosive gas in quantities sufficient to be detected by an approved 
safety lamp, or if it has not done so for a period of one year im
mediately preceding, then Rule 77 does not apply and electric haulage 
locomotives may be operated from a trolley wire. 

If the mine or portion of the mine in question is classified as gaseous 
according to the test provided by the Act then I am of the opinion 
that the ''intake air'' is no longer ''fresh f:i:om the outside'' after it 
has ' passed through any gaseous portion of the mine. This appears 
to be the opinion of the Supreme Court of Pennsylvania, as expressed 
in the case of Jaras vs. Wright, 263 Pa. 486, the only rlecision of an 
appellate court which has construed Rule 77. There it was said, page 
488: 

"Plaintiff's statement of claim sets forth as her cause 
of action, inter alia, a violation of Article XI, Section 6, 
of the Act of June 9, 1911, P. L. 798, which provides that 
'Electric Haulage by locomotives operated from a trolley 
wire is not permissible in any gaseous portions of mines, 
except upon intake air, fresh from the outside.' At the 
trial, evidence was produced to show that this portion of 
the mine was gaseous; that it was. not supplied with intake 
air fresh from the outside, but with air con
taminated by being brought through ot.her gaseous 
portions of the mine; and that the explosion resulted from 
a spark caused by the running of the trolley pole along 
the trolley wire.'' 

And continuing on page 489: 

"It follows that the proximate cause must have been 
the running of the trolley pole along the highly charged 
trolley wire, just as the evidence shows and the jury 
found; and as it was so run in a gaseous portion of the 
mine, where there was no intake air fresh from the out
side, defendants violated an express statutory duty which 
they owed decedent, * * * '' 

You are, therefore, advised : 

(1) That if a mine or portion of a mine has never at any time 
generated explos·ive gas in quantities sufficient to be detected by an 
approved safety lamp, or if it has not done so for a period of one year 
immediately preceding, then Rule 77 does not apply and electric 
haulage locomotives may be operated from a trolley wire. 

(2) That "intake air, fresh from the outside," within the meaning 
of Rule 77, is intake air which has not been contaminated by passing 
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through any workings of a mine where explosive gas is being generated 
in quantities sufficient to he detected by an approved safety lamp. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
LEON D. METZGER, 
Deputy .Attorney General. 
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OPINION TO THE PENNSYLVANIA ALCOHOL PERMIT 
BOARD . 

Alcoholic liquids-Use of seized liquids-Distribution of liquids. 

Alcoholic liquids which ha~·e been seized and have not been returned to inno
cent owners belong to the Commonwealth, and may be used for legal and 
proper purposes by State agencies which would need to procure and use 
similar alcoholic liquids. 

Department of Justice, 

Harrisburg, Pa., January 7, 1927. 

Hon. Allen C. Potter, Chairman, Pennsylvania Alcohol Permit Board, 
Harrisburg, Pennsylvania. 

Dear Doctor Potter: Answering request from the Alcohol Permit 
Board, I •have considered and will herein answer the following question 
from the Alcohol Permit Board : 

Statement: The Alcohol Permit Board has on hand, 
and is likely from time to time to have on hand, some 
alcoholic liquid varying from that which is recognized 
as a beverage, such as wines, spiritous liquors and the 
like, to the most completely denatured forms of denatured 
alcohol. In many instances. such alcoholic liquids upon 
application have been and perhaps -will be returned to 
the owners thereof for good cause shown. However, 
the time for applicatiOn for return having passed, and 
alcoholic liquids seized under authority of the Alcohol 
Permit Board not having been returned, the Board is I 
·confronted with the necessity of destroying such seized 
alcoholic liquids. 

Question: Would it be legal and proper for the Alcohol 
Permit Board in any way to allow such alcoholic liquids 
as have been seized and are not to be returned to be used 
and thereby dffitroyed by State agencies whic·h, in the 
regular course of their activities, would need to procure 
and use similar alcoholic liquids, for good legal purposes~ 

Such alcoholic liquids as the Alcohol Permit Board seize and do not 
return to proven innocent owners thereof must, according to the law, 
be destroyed so that it will no longer get into illegal channels of use. 
That is the clear intent of the law and any use of such alcoholic liquids 
wb1ch would not surely bring about its destruction by its use for an 
undoubtedly legal purpose, or by destroying it without use, would 
be a material breach of the law. However, the destruction of that 
which is legally and advantageously usable otherwise than by such 
legal and advantageous use, is highly abhorrent to the entire under-
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lying principle of our laws which have been adopted not to destroy 
but to conserve and preserve. Also the alcoholic liquid seized and not 
to be returned undoubtedly belongs to the Commonwealth for final 
disposition. It must be destroyed because the law so provides. 

However, if such destruction can be brought about by legal use, 
without loss of the value contained in the alcoholic liquid involved 
and therefore without loss to the general public, destruction by such 
use, in my opinion, would not be contrary to the mandate of the law. 

For this reason a study should be made of uses by reliable State 
agencies to which the seized alcoholic liquid may be subjected and, 
with as much precaution as is reasonably possible to insure the destruc
tion by use as intended when the alcoholic liquid is turned over to any 
State agency, the alcoholic liquid seized under authority of the Al
cohol Permit Board and not returned to private owners, which can 
be so used, may be destroyed by such use for the respective purposes 
for which each kind of alcoholic liquid is best adapted Completely 
denatured alco·hol could thus be used for antifreeze purposes by those 
government agencies which are obliged to operate State owned auto
mobiles, and a study might find other similar uses for completely 
denatured alcohol. Certain kinds of specially denatured alcohol, if 
seized and retained, might be used for rubbing an bathing purposes 
in hospitals and similar institutions of the State. Alcoholic liquids 
which are such stimulating beverages as are prescribed as medicine 
in our hospitals of various kinds, could with due precaution that 
they will be so used, be turned over to such hospitals, thus saving the 
State the expense of providing similar medicinal beverages for the 
treatment of the sick and injured. 

In other words, a careful study of the needs of State agencies for 
the kind of alcoholic liquid confiscated and in the possession of the 
Alcohol Permit Board might lead to a legally advantageous, instead of 
a dead-loss destruction of most of the alcoholic liquid thus confiscated 
and held. 

When it is reasonably evident that destruction by advantageous and 
legal use, is not available for any portion of any kind of alcoholic 
liquid confiscated and held by the Alcohol Permit Board, it can then 
be destroyed in the usual disadvantageous ways of pouring into the 
sewer and the like. 

Incidentally, it is my op}nion that an orderly method of disposing 
of this property of the Commonwealth would be through the Depart
ment of Property and Supplies providing a reasonable and safe method 
can be worked out; and it seems to me that it is the right and duty of 
the Department of Property and Supplies to take into possession and 



OPINIONS OF THE ATTORNEY GENERAL 311 

dispose of wisely by the methods outlined above any alcoholic liquid 
which can be used advantageously and legally by State agencies. 

Yours most sincerely, 

DEPARTMENT OF JUSTiqE, 

GEORGE W. WOODRUFF, 

Attorney General. 
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OPINION TO THE PENNSYLVANIA STATE ASSOCIATION 
OF COUNTY COMMISSIONERS 

Pennsylvania State .Association of County Comissioners--Directors of the 
Poor-Clearfield C01mty. 

Poor directors. Election of. Act of 1925, P. L. 762. 

Department of Justice, 
Harrisburg, Pa., February 16, 1927. 

Mr. L. C. Norris, Secretary, Pennsylvania State Association of County 
Commissioners Clearfield, Clearfield County, Pennsylvania. 

Sir: We have your request to be advised whether directors of the 
poor must be elected in and for Clearfield County at the coming 
municipal election pursuant to the provisions of May 14, 1925, P. L. 
762. 

At the time of the passage of the Act of 1925, supra, Clearfield 
County was a separate poor district wherein the county commis
sioners were ex officio directors of the poor having been under the 
Act of June 4, 1879, P. L. 78, substituted in authority and given the 
powers previously had and exercised by the overseers of the poor 
in the several poor districts within the county. 

Previous to said Act the poor district in Clearfield County was a 
separate quasi municipal corporation, coterminus with the county and 
acting through its county commissioners merely for convenience of 
administration. Commonwealth ex rel. vs. Brown 210 Pennsylva
nia 29. 

The purpose of the Act of May 14, 1925, P. L. 762, is to provide 
greater uniformity in the territorial unit for, and the administration 
of, poor relief within the Commonwealth. 

Act of April 13, 1921, P. L. 136; 
Act of July 1, 1923, P . L. 1068; 
Report, etc., of the Commissioners 
to Revise and Codify the Poor 
Laws of Pennsylvania of March 2, 
1925. 

As a revision or codification of the Poor Relief Law within the 
Commonwealth it was obviously the intention of the Legislature to 
include all laws on the subject including the election or appointment 
of directors of the poor, except in certain districts. In such districts 
the territorial limits remained the same, and the system of relief m 
certain of such districts remained unchanged. 

''The provisions of this Act, so far as they are the same 
as those of existing laws, are intended as the continua-
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tion of such laws and not as new enactments:'' Chapter 
1, Article I, Section 3. · 

''The provisions of this Act shall supersede and pre
vail over any previous enactments, ordinances, regula
tions, and rules found to be inconsistent or incompatible 
herewith:'' Chapter 1, Article I, Section 8. 

The territorial limits of the poor districts in Philadelphia, Al
legheny, McKean, Carbon, Luzerne and Lackawanna Counties, and 
in Pittsburgh and Bradford Cities, are excepted from modification 
by the Act in· Chapter 2, Article I, Section 200 thereof. In the same 
Chapter and Article, Section 202, in certain units of territory so 

excepted, the system of relief then in force was preserved. 

''In poor districts of the first and second classes and 
i:n the Counties of Carbon, Lackawanna, and Luzerne, 
the number of directors, the manner of their election or 
appointment, and the administrative system of giving 
poor relief shall continue as now fixed by law." 

The Clearfield County Poor District is not a district ''newly created 
under the Act,'' that district having already been created by ac
ceptance of the provisions of the Act of June 4, 1879, P . L. 78; there
fore, the provisions of Section 301 of that Chapter do not apply to 
that district. 

At the present time the number of county commissioners acting 
as directors of the poor in that district is three and the term of 
office of the commissioners is four years. Under the provisions of 
the Act in consideration, the county becomes a district of the third 
class. Chapter 3, Section 300, fixes the number of directors for all 
districts, without exception, in that class at three and the term of 
office at four years, and it will become the duty of the electors of 
that county to eleet three directors of the poor at the expiration of 
the present term of office of its county commissioners who are ex 
officio directors of the poor, if the office of director of the poor in the 
Clearfield County Poor District is an elective office. 

Prior to the Act of June 4, 1879, P. L. 78, the Act of March 9, 
l 771 ( 1 Smith Laws 332), provided that the justices of the peace 
or any three of them in the counties of this Commonwealth, should 
appoint overseers of the poor in every borough and township in their 
jurisdiction. 

When Clearfield County accepted the provisions ·of the Act of 
June 4, 1879, P. L. 78, the duties and rights theretofore exercised by 
the overseers of the poor within the several poor districts of that 
county were imposed upon the county commissioners then in office, 
and for the performance of such duties an extra or diem compensa
tion for the time actually spent in their performance was fixed by 
law. 
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After the acceptance of the Act of 1879, P. L. 78, overseers of the 
poor, an appointive office ceased to exist in that ·district, and no 
person might exercise tb,e powers or office of a director of the poor 
unless or until he was elected a county commissioner of the county. 
The power of appointment to that office then ceased to exist in any 
body or office and the right to exercise the functions of the office 
of a director of the poor by any officer was consequent to election 
by the electors of the county. 

Thereafter it was held that the commissioners of the county, as 
directors of the poor, were public officers within the meaning of Sec
tion rn; Article III, of the Constitution; in such counties the two 
offices are separate entities with separate powers and duties fixed by 
statute. 

''Its officers, existing in the form of commissioners, 
are elected for a certain term:'' 
Tucker's Appeal (1921) 271 Pennsylvania 462 Kep
hart, J. 

We are, therefore, of the opinion that the office is an elective office 
in the Clearfield County Poor District. The phrase, ''where the office 
is elective," in Chapter 3, Section 302, of the Act under considera
tion, when so interpreted makes uniform the application of the Act 
throughout the State, other than in the districts specifically excepted 
from its provisions, as to vacancies in office and salaries of incum
bents. 

If it were to be held that the election of the directors of the poor 
in Clearfield County is still governed by the provisions of the Act 
of 1879, and was not affected by the Act of 1925, and a ·vacancy 
should occur in such office, then the vacancy would be :filled by ap
pointment by the Court of Common Pleas of said county, in whom 
is lodged the power to :fill vacancies in the office of county commis
sioner, and not by the Court of Quarter Sessions as provided in the 
Act under consideration, Chapter 3, Section 303. 

We are further constrained to the view that it was the intention 
of the Legislature that the Act of 1925, supra, would apply to the 
election of directors of the poor in Clearfield County Poor District, 
by reason of the fact that the Legislature specifies in Chapter 2, 
Article I, Section 202, those districts where "the manner of their 
election or appointment, "--directors should continue as fixed by law 
at the time of the passage of the Act. The exception of particular 
districts from the provisions of the .Act as to the manner of the 
election of directors proves that those directors in the minds of the 
Legislature would otherwise come within its provisions. 

'' The exception of a particular thing from general 
words in a statute proves that in the opinion of the law 
giver the thing excepted would be within the general 
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clause . had the exception not been made.'' Common
wealth ex rel Summerville 204 Pennsylvania 300 ( 1903) 
Brown, J., quoting Marshall, G'. J., Brown vs. Mary
land, 15 Wheaton 419. 

You are advised, therefore, that in our opinion the qualified voters 
of Clearfield County Poor District shall elect a director or directors 
under the provisions of the A.ct of 1925, P. L. 762, at the municipal 
election next preceding the · expiration of the term of any present 
director, but that directors of the poor now holdjng office shall con
tinue to hold such office until the expiration of the term for which 
they now hold subject to the conditions attached to such office prior 
to the passage of the A.ct. 

Very truly yours, 

S. 1\1. R. 0 'HA.RA., 
Deputy Attorney General. 
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OPINION TO THE PENNSYLVANIA STATE ATHLETIC 
COMMISSION 

Pennsylvania State A.thletic Oommission--A1nateur Exhibitions-Admission 
Fee-Jurisdiction-License-Injunction-Fees Payable to Commonwealth-
A.ct of June 14, 1923, P. L. 710. 

The Pennsylvania State Athletic Commission, under the Act of June 14, 1925, 
I'. L. 710, has jurisdiction of all boxing, sparring and wrestling matches, 
amateur or professional, to which an admission fee is charged. All persons 
holding such matehes or exhibitions must pay to the Commonwealth five per 
cent. of the gross receipts realized from the admission fees. While the Com
mission cannot prosecute persons holding amateur matches or exhibitions 
without a license, it has the power to apply to the courts to restrain the same 
by injunction in case an admission fee is charged. 

Department of Justice, 

Harrisburg, Pa., July 14, 1927. 

Mr. Frank Wiener, Chairman, Pennsylvania State Athletic Com
mission, Philadelphia, Pennsylvania. 
Sir: We have your request t-0 be advised whether under the A.ct of 

June 14, 1923, P. L. 710 persons conducting bc:xing, sparring or wrest
ling matches or exhibitions in which only amateurs participate are 
subject to the jurisdiction of your Commission and liable t-0 pay to the 
Commonwealth five per centum of the gross receipts derived from ad
mission charges to such matches or exhibitions. 

Section 4 of the A.ct of 1923 is, in part, as follows : 

''Boxing sparring and wrestling matches, -0r exhibitions 
for purses or where an admission fee is received are 
hereby allowed, except on Sundays. The Commission 
shall have, and hereby is vested with, the sole direction, 
management, control, and jurisdiction over all such box
ing, sparring, and wrestling matches or exhibitions to 
be conducted, held, or given within this Commonwealth, 
and it is hereby authorized to issue licenses therefor. 
No such boxing, sparring, or wrestling mateh or exhibition 
shall be conducted, held, or given within the Common
wealth except in accordance with the provisions of this 
A.ct * * * The Commission is hereby further given the 
sole control, authority, and jurisdiction over all licenses 
to hold boxing, sparring, or wrestling matches or ex
hibitions for purses or where any admission fee is re
ceived, and over all licenses to any and all persons who 
participate in such boxing, sparring, or wrestling matches 
or exhibitions, as hereinafter provided." 

Section 5 of the A.ct provides for the granting of licenses to conduct, 
hold, or give boxing, sparring and wrestling matches or exhibiti-Ons. 
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Section 6 provides that ''All corporations or persons, physicians, 
referees, judges, timekeepers, professional boxers, professional 
wrestlers, t·heir managers, trainers, and seconds shall be licensed by 
the said Commission * * *. " 

Section 21 of the Act provides that ''Every corporation or person 
holding any boxing, sparring, or wrestling match or exhibition under 
this Act for which an admission is charged and received shall pay to 
the .State Treasurer five per centum -0f the total gross receipt.s ex
clusive of any Federal taxes paid thereon.'' 

Clearly the provisions of the Act of 1923 to which we have referred 
subject to the jurisdiction of your Commission all boxing, sparring, 
and wrestling matches for which an admission fee is received, and 
requires the persons conducting such matches or exhibitions to be 
licensed and to pay to the Commonwealth five per centum of the 
gross receipts from the admission fees charged and received for such 
matches or exhibitions. 

We understand that it has been urged upon you that Section 23 of 
the Act of 1923 indicates that the Legislature did not intend to subject 
to the jurisdiction of your Commission contests in which all of the 
participants are amateurs. Section 23 is as follows: 

''Any person or persons, association, or corporation 
directly or indirectly holding any boxing, sparring, or 
wrestling match or exhibition, except where all contestants 
are amateurs, without first having procured a license, 
as hereinbefore prescribed, shall be guilty of a mis
demeanor, and, on conviction, shall be sentenced to pay a 
fine of not exceeding five thousand dollars.'' 

It is argued that the Legislature by not rendering this penal section 
applicable to the conduct .of matc·hes or exhibitions in which all the 
contestants are amateurs expressed an intention not to bring such 
matches or exhibitions under the jurisdiction of your Commission and 
not to require a percentage of admission fees to such matches or 
exhibitions to be paid into the State Treasury. 

This argument does not rest upon any substantial basis. 
The Legislature might have omitted entirely all penal provlSlons 

without in any wise impairing the validity of the Act. It could and 
did include in the Act penal provisions rendering only certain violations 
thereof criminal offenses. That it did not declare certain violations 
of the Act to be criminal offenses punishable by fine or imprisonment 
cannot be taken as the basis for deleting by construction the plain, 
unambiguous, provisions of the Act, violations . of which were not 
made criminal offenses. 

Section 4 unquestionably renders subject to the jurisdiction of your 
Commission not only boxing, sparring and wrestling matches or ex
hibitions "for purses" but also all such exhibitions "where an ad-



O~INIONS OF THE ATTORNEY GENERAL 323 

mission fee is received.'' Whether the contestants are professionals 
or amateurs is immaterial if an admissio·n fee is charged and received. 

Accordingly y<>u are advised that your Commission has jurisdiction 
of all b<>xing, sparring and wrestling matches <>r exhibitions to which 
an admission fee is charged and that all persons holding such matches 
or ex·hibitions must pay to the Commonwealth five per centum of the 
gross receipts realized from admission fees. While your Commission 
cannot prosecute persons holding amateur matches or exhibitions with- · 
out a license you are not without means of compelling obedience to the 
Act of Assembly. You can apply for and, in our opinion, obtain 
injunctive relief against any person, association or corporation which 
proposes, without having obtained a license, to hold boxing, sparring, 
or wrestling matches or exhibitions for purses, <>r where an admission 
fee is to be received. 

So that there may be no misunderstanding on your part we call your 
attention to the fact· that while y<>u can compel persons, associations 
or corporations holding matches or exhibitions in which the contest
ants are amateurs to be licensed by your Commission if admission fees 
are to be charged, you cannot, under Section 6 of the Act of 1923, 
compel amateur oontestants to obtain licences from your Commission. 
Al> far as contestants are concerned, only professional co:ritestants, as 
particularly defined in Section 6, need apply for and receive licences 
entitling them to participate in athletic contests under your super
vision. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 
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STATE POLICE 

Fires-Origin,-Jnvestiga.tion by Sta.te Police-Authority to summon witnesses 
-Immunity from prosec1tUon-Act of April 21, 1921. 

1. A person who is compelled to testify or furnish evidence against him
self under section 4 of the Act of April 27, 1927, P. L. 450, authorizing the 
State police to compel the attendance {)f .. witnesses in investigating the origin 
and circumstances of fires, cannot be prosecuted for any offense in connection 
with the subject-matter of inquiry. 

2. However, such immunity does not extend. to cases where information 
is given by the witness concerning the commission of offenses not connected 
with the subject-matt~r of inquiry, since they are outside the scope of the act, 
and the information will be considered voluntary and not given under com
pulsion. 

,Depi;trtment of Justice, 

Harrisburg, Pa., .June ~8, 1928. 

Major Lynn G. Adams, Superintendent of Pennsylvania State Police, 
Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your request to be. advised upon 
the following points: , , 

1. Whether a person called and questioned under 
Section 4 of the Act of April 27, 1927, P. L. 450, can 
be prosecuted for ·the offense concerning which he has 
been questioned. 

2. Whether a person called and questioned under 
Section 4 of the Act of April 27, 1927, P. L. 450, can be 
prosecuted for an offense, the commission of which is 
admitted by that person, when such offense was not the 
subject of the inquiry. "' 

The Act of Apr,il 27, 1927, P. L. 450, is entitled an Act relating 
to fires and fire prevention, imposing duties and conferring powers 
upon the State police and providing for the investigation of the 
cause, origin and circumstances of fires, etc. Section 4 of this Act 
provides that the State police, or its ass,istants, may at any time 
investigate the origin or circumstances of a:i:iy . fire occurring in this 
Commonwealth. In this investigation ''the State police· or its as
sistants shall have the power to summon witnesses and compel them 
tci attend before them, or e,ither of them, and to testify in relation 
to any matter which is by the provisons of this Act a subject of 
inquiry and investigation * * and shall have the power to administer 
oaths and affirmations to any person appearing as a witness before 
them.'' This section further provides that ''no person shall be ex~ 
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cused from attending before the State police or its assistants, when 
summoned so to attend, nor, when ordered so to do, shall be excused 
from testifying * * * before such State police upon any investigation 
proceeding or inquiry instituted under the provisions of this Act, upon 
the ground or for the reason that the testimony or the evidence, 
documentary or otherwise, required of him may tend to convict him 
of a crime or subject him to a penalty or forfeiture * * * . " 

Article I, Section 9 of the Constitution of Pennsylvania, provides 
that ''in all criminal prosecutions the accused hath a right to be 
heard by himself and his counsel * * * he cannot be compelled to 
give evidence against himself, nor can he be deprived of his life, 
liberty or property, unless by the judgment of his peers or the law 
of the land.'' Standing alone, the first paragraph of Section 4 of 
the Act of April 27, 1927, P. L. 450, would be contrary to the Con
stitution, for jf a man is compelled to give evidence against himself 
the Act of Assembly requiring him to so testify must also grant him 
immunity from prosecution which might arise as a result of such 
testimony. In the present case the entire section of this Act does not 
violate the Constitution for the second paragraph provides that no 
person compelled to testify or produce evidence against himself under 
the provisions of this section ''shall be prosecuted or subjected to a 
penalty or forfeiture for or on account of any transaction, matter or 
thing concerning which he may have been required so to testify or 
produce evidence documentary or oth~rwise; and no testimony so 
given or produced shall be received against him upon any criminal 
investigation or proceedings.'' 

Under the provisions of Section 4 of this Act a person does not 
appear voluntarily to be questioned by the State police, but is directed 
under the authority of this law to so appear. The statement made 
by such a person is not a voluntary statement and is not in the nature 
of a statement made by a person interrogated by the State police 
concerning other offenses than arson. The person to be jnterrogated 
cannot ignore the summons, for to do so would be in contempt. It 
can matter little whether he is sworn or not sworn, although this 
section does not provide that he must be sworn. The statement made 
under the authority of this Act is an involuntary one and therefore 

' ' this section provides that the person so compelled to testify shall be 
immune from prosecution. If the person interrogated had not been 
compelled to appear by summons and testify agai~st himself his 
statement might be considered voluntary, if he was ' under no com
pulsion to talk at the time of interrogation. We must therefore con
clude that if a person is compelled to testify or furnish evidence 
agajnst himself under the provisions of Section 4 of the Act of April 
27, 1927, P. L. 450, he cannot be prosecuted on account of any 
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transaction, matter or thing concerning which he may have been re
quired so to testify. 

The Act of April 27, 1927, P. L. 450, provides a method of inves
tigating and securing evidence concerning the cause, origin and cir
cum~tances of fires, and the provisions of this Act relate to fires and 
fire prevention. Under Section 4 of this Act a person shall not 
be prosecuted or subjected to a penalty or forfeiture for on account 
of any prosecution or thing concerning which he may have been re
quired to testify. The testimony or evidence required concerns the 
cause, origin or circumstances of fires and is not testimony or evidence 
required for any other purpose. A person is not required under this 
Act to furnish information or evidence concerning any offense com
mitted by him when such offense does not concern the cause, or.i~in 
or circumstances of fires. Therefore, if a person interrogated under 
the provisions of this Act voluntarily supplies information concern
ing the commission of an offense not connected with the cause, origin 
or circumstances of fires, such information can be used against that 
person in any prosecution brought as a result of statements made 
by him. Such statements are voluntary as distinguished from in
voluntary statements made by a person interrogated as provided in 
Section 4 of the Act of April 27, 1927. 

Very y yours, 

DEPARTMENT OF JUSTICE, 

THOMAS G. TAYLOR, 

Deputy Attorney General. 
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INSTRUCTION 

School Districts-Assessed valuation of taxable property-Valuation per 
teache'f'-Pittstorn School Distri.ct. 

Concerning the legal aspects of determining the true valuations per teacher 
in the various school districts of the State. 

Department of Justice, 

Harrisburg, Pa., January 17, 1927. 

Honorable :F'rancis B. Haas, Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: Referring to your letter of June 23, 1926, concerning the legal 
aspects of determining the true valuations per teacher in the various 
school districts of the State, and pursuant to conference with Messrs. 
Rule ·and Denison, _ I briefly give you an idea of the legal aspects 
of this very difficult and troublesome question. 

You refer to Pittston as a concrete test case, and although it will 
be convenient to talk of one particular school district, it follows neces
sarily from the . provisions of the law on this subject that you must 
treat such school district on its own facts and merits in conformance 
always with law. Most of what I say will be merely repeating facts 
concerning the law which you already know and are using in work
ing out the true valuation per teacher in the respective school dis
tricts. 

The question is to determine whether Pittston, which is a school 
district of the third class, shall fall in the thirty-five per cent. or sixty 
per cent. class for the biennium beginning June 1, 1925. It is evident 
that you should proceed as follows: 

1. You determined the assessed valuation of taxable property in 
Pittston for the three years immediately preceding 1925 as $9,916,389. 
This fact should have been, and probably was, obtained from the as
sessment of property in Pittston, which is a matter of public record, 
and you should know whether it includes any per capita assessments 
directly for school purposes, or, I believe, any such assessments as for 
occupation tax. 

2. You should then proceed to determine the percentage of full 
value employed in making this triennial assessment of property, and it 
was reported to you that percentage of assessments for the three 
years respectively was eighty per cent., one hundred per cent. and one 
hundred per cent., or an average of ninety-t,hree per cent. It is entire
ly and practically up to the Council of Education, through such in
Yestigation and evidence as can be secured, to try to make sure 
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whether this percentage of assessment reported as an average of 
ninety-three per cent. is or is not correct; and if you should determine, 
as you did, that the percentage of assessment ''did not exceed eighty 
per cent.'' it is up to you t-0 use the percentage which you thus de
termine. Having determined it by your own methods and in the 
utmost good faith, you should then divide, say, $9,916,389 assessment 
by .80, which, of course, would give you a true total assessment value 
of $12,395,486. 

3. You should then divide this $12,395,486, if y-0u believe it is the 
correct ''true valuation,'' by the number of full time teachers employed 
during 1923-24, say 109, which, if the figures are correct, w-0uld give 
you the true assessed valuation per teacher as $113,720. 

The law now provides that for a school district -0f the third class 
having a true assessment value per teacher of more than $100,000, 
computed as above, the proportion of salaries payable by the State 
shall be thirty-five per cent. and if the facts, outlined ab-0ve without 
prejudice, were true, the Council of Education would have no re
course except to hold the school district of Pittston to thirty-five per 
cent. 

I deprecate the apparent reflection on the interests -0f Pittston 
School District shown by using it as an example in this opinion for 
the reason that I, personally, was a teacher in a suburb of Pittston 
in my early days and naturally would be prejudiced in favor of that 
community. The use of the name at your suggestion, however, is only 
to have something concrete to w-0rk upon and because you are in a 
contention with Pittston concerning the ·proper prop-0rtion to ·be paid 
by the State, namely, should it be thirty-five per cent. or sixty per 
cent.? I have no knowledge and do not pretend to have any knowl
edge of the actual truth -0f the figures quoted above, but understand 
that the Council of Education arrived at those figures. If ·the figures 
are correct, the law determines the answer by means of the procedure 
described. If the figures can be shown to the Council to be inc-0rrect, 
it is, of course, your legal duty, after careful study and investigation, 
to recompute and whatever result you obtain from corrected figures 
is obligatory on you by the law. 

It is evident that the change from thirty-five per cent. based on the 
a~ove_ figures to the sixty per cent. claimed by the PittstJ>n School 
Di.strict could be effected either by an increase in the average rate of 
assessment sufficiently high above eighty per cent. with the actual 
assessment standing still ; or by a sufficient decrease in the actual as
sessed valuation of property in Pittston; or by an increase in the 
number of teachers ; or by any combination -0f the above influencing 
factors. 
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It is plain to me that the difficulty of the Council of Education is 
not a legal one, but is due to the very . great difficulty of making 
sure that you can determine accurately the average percentage of the 
true assessment value used by the assessors in assessing taxable prop
erty during the three year period next preceding the year in which 
the biennium begins for . which you are computing. The class of 
evidence which you should cons,ider is probably very wide although 
no amount of ·investigation and study could give you an undoubtedly 
accurate true assessing valuation for any school district. The human 
equation which enters into judgment concerning the true value of tax
able property is one which cannot be stated so that a positively correct 
solution can be worked out. 

However, in answer to direct inquiry it is my definite opinion that 
legally a decrease in values of property since the end of 1923 is not 
a proper consideration in determining the percentage of State money 
to be paid to the school district during the biennium beginning June 
1, 1925. Such a decrease, 'however, if it exists, as probably it does, 
would certainly be a material factor in determining the true average 
assessed valuation upon which to base your computation for the 
biennium beginning June 1, 1927. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 
GEORGE W. WOODRUFF, 

Attorney General. 

PubUc Schdols-Pupi.ls-Titition-Books, etc. 

Under no circumstnnces may a pupil have his tuition, books and supplies 
paid for from public school district money, except because he is attending u 
public school in some other school district from that in which he resides. 

Department of Justice, 

Harrisburg, Pa., January 17, 1927. 

Honorable Francis B. Haas, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: I have your request for an opinion on the following question. 
"Do the provisions contained in Sections 1404, 1407, 

1708 1709, 1711, and 2806, or any part of the 'School 
Cod~' apply to payment from public funds for the at
tendance, tuition, books, supplies, etc., of pupils attend
ing any but the public sc·hools of the State.'' 



Tht' titl<:' of the S dh)l)l Cod<:' ealls it ' ·An A.ct t-0 establish a public 
;.,•Ji ,>,\] ""~l<'m in t]1t:> (\)mm,1nweahh of Pennsylvania, etc.·· H enei> 
""''ry 1l1i~1.g" in th3i law nrn;;t apply to public sehools only. .Article I 
,)f r.ht' l'Nie pr,,• ide" for the t>.St.ablislunent of school dimiets t o eoHr 
1)1t> ,,mir,' ~a of tht> St~1te. .Article II provides that "i"lte 1niblfo 
.<: titM7 s~1 o:t cm ~ • •shall ~ aliministered by a board of school dITee or 
iu ,,_.,di ''"'h ,,,,l di:;;rrin" ~\rride:;; ill to XIII. inclusive, and in fae the 
wh,\h' (',>dt'. ~nes its attention entirely to the publie school sys m 
:'I..' t'i' i .'1 1' 115.h,'<1 and Ntrried on in the sehool districts and admIDis ered 
!1y the '-s.ri ,,11s boazxi.s 0£ s l.'hc•ol directors. X o private schools. h o"e>u 
w,,nh .. •. Nml.e under the purriew of any part of the .A.et. 

Therefore, when we turn to Seetiom 1-10! and 1407 '()I the '::: ehool 
(',,,'J.e. we find t.hat they apply entirely to sehool districts and p11blie 
,:,,h,-xtls. ~md pronde. when it is advantagoous and eeonomieal for 
~''1l'ils ill sttend sehool in ot.her scli.ool d.is:ri~. and for the _pa~mt 
hy- the sehool dh"i:r5.i:t in which sucli. pupils reside to t.he omer sel:.ool 
,';-'.;:nii:t 1.he C't...,~ of ruitfon.. ten boob; and sehool supplies.. 

It foll0"s irreiliribly that 1.his pronsion relates onzy to - _ a--
renJ.anee 31 public scnc•c•} s ill other seb.c•ol distrifE. and not ;c any 
~-.:he.!' seb.ool wha~er exeept pulili.e s-chL>o1s.. 

~ow- turning t-0 Se-:tic>::: ;:. fiOi .. r o:S. 1709 and 1111 of w .::: en ol 
t.ooe.. we :nna th.at ..!.rucle Y\II applies entirely to hign eh • u 
lll :'lint.s.ineJ. in tJ:i.t> s-:.hc-.01 J.i;;n-:ifr;; as a part of the pnblif mmriJ. E. _,cm 
c•f :.hi' :31.sre ~ aTIJ. .. t.bcrefore. ;-.hs1 all t.he protisiom; enneernin,. ~e 
;:; rrendim>eie .s: .hi,,,oh ;;.e]H)(,J. ;; m L>tli.er J.isu:itt5 tDan t:bf ODf' :in w~eb 
t.h-e pupil li•es. refrr to pub~ filgh sc.00,()}s mid - no-wEe t -::!J.er 
high :;:cl:tN'lk howe•er. f'TillSt'-WOrt.hy ~.oo. b OWf'Tt'r m.a:i:nta:inf>C: ..!. 
mere : laTic-e at Lh.ese S-:-ctic.:r:,;; is suifitien1 to ;;Jw"ll- th.at t:bey .B::'f ::... = 
emireJy- rie3. up fu the publie s-0.hc•c•l ;;y"7em of t:be .Commm1""eik•~ 
:3-7-ciion :2.SC\ti is t.he only S c-etic•n of the S eb·xl ~ ~ be.ID': ·n 
t.he 37TtnJ.a.D.C:P of I •TipUs U})Oil silE•O}S c>nts.1J.e tbt' d:i;;:n-:iei ln WDd:J. 

~eh pupils :r~;;2de. This S.2etion is lookin~ aft.t>.r rl.ie intf'rt-..:-..: ·f 
:C- ' ":11"~' ..-be• are pla c-ed in a ne..- J.isrriet heean:;:e of tbe IDIDf.::U -

~f ~e t.e.rrn-.o:i: m -whlch they residt>. to anotha- ~h·c.1 disrr1et 
-:-c::.:=r-cly- ried up with the puhlie sehool ;;:stem and ;;.peem68l~..,... 

~ .J.-?JS for tli.e a::end.anc-.e in the old disrr:ie1. by rueb. :p11pils. 1:.< - e 
'' pu.bli-e ;;;eb(>Ols" @f said Old distriet. If the pupil;;. d_~ not >~.,..,: 0

--

1.end_ a pu.blit s r.hool t.ht> di5trict in ..-hieh they N5ldt- w0n1d ~,- ~.,~ 

liable :for tbeir tuition.. text book;;. and school supplies.. 

lD-:0 abcffe ~a~tiO!l c,f the S cl:tc·c·1 La~ a;; ru !l>' tb<e ~-j •Il 

Y(·":l E..'Si: i5 t-C>I!ee..."!"De.d. leads mt> rn ihe opllrion. th.ar undoer :rm ~:.~ 
Etw:;~ may a pupil ha•e his tuition. books and Nippli"'5 
ir0-rn rs11Mie E;eboo1 db"i:rict money. exeept because he is art-en:: 
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pubUc s~hool in some other school distr.ict from that in which he 
resides, in full conformity to the provisions of the School Code. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 
GEORGE W. WOODRUFF, 

Attorney General. 

(Jltild Labor Law-Employrncnt of ·mi nor. 

A person employing a minor between the ages of fourteen and sixteen years. 
whether such minor be a resident or non-resident, must procure and keep on 
file an employment certificate as required by the Act of May 13, 1915, P. h 
286 • . 

Department of Justice, 
Harrisburg, Pa., September 9, 1927 

Honorable J ohr.. A. H . Keith, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: You desire the opinion of this Department concerning the ap
plication of the Child Labor Law (Act of May 13, 1915, P. L. 286) to 
children under the age of sixteen years, whose residences are outside 
of t·his Commonwealth, and who are employed temporarily or per
manently within this Commonwealth. 

The Act of 1915, ,P . L. 286, was enacted under the police power 
of this Commonwealth to provide for the health, safety and welfare 
of minors, and unless it is palpably arbitrary, injurious or unreason
able beyond the occasion of its enactment, or denies equal protection 
to all affected thereby, it is constitutional, and, therefore, paramount 
to the constitutional provisions designed for the general protection 
of rights of individual life, liberty and property. 

The police power of · the Commonwealth antedated the adop~ion 
of the Federal Constitution and the amendments to that instrument, 
including the Fourteenth Amendment, affected no repeal of them. 

Bal'f'bier vs. Commonwealth, 113 U. S. 27 ,- Snp. Ct . R . 357; 
Lawton vs. Steele, 152 U. S. 33; 38 L. Ed., 385; 
Mugle1· vs. Kansas, 123 U. S. 623; 8 Sup. Ct. R., 273; 
Dent vs. West Virginia, 129 U.S. 114; 9 Sup. Ct. R., 231; 
Co,mmonwealtk vs. Brown, 8 Supr. (Pa.) 339, 353; 
Commonwealth vs. Beatty, 15 Supr. (Pa.) 5, 18. 

The Act of 1915, supra, is not within any of the exceptions of the 
Commonwealth's right to exercise its police power, and is an appro
priate exercis~ -0f the power. 
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Commonwealth vs. Wormser, 67 S1ipr. (Pa.) 444, affirmed 260 Pa. 
44; 

Berdos vs. T. and S. Mills, Mass. 95 N. E. 876; 
Commonwealth vs. Riley, Mass. 97 N. E. 367; 
People vs. Ewer, N. Y. 36 N. E. 4. 

There is nothing incompatible with personal rights in the regula
tion that no minor shall be employed to work in any establishment 
unless an employment certificate has been issued as provided by the 
statute. 

Commonwealth vs. W ormser, 67 Supr. (Pa.) 444, 448. 

The act makes no distinction between res.ident minors and non
resident minors between the ages of fourteen and sixteen years, and 
no employer may lawfully employ a minor under sixteen years within 
this Commonwealth except in accordance with the conditions imposed 
by the Child Labor .Act. 

Commonwealth vs. W ormser, supra. 

The .Act of 1915 in prescribing the regulations regarding the employ
ment of minors between the ages of fourteen and sixteen years in the 
State requires: 

(a) .A certificate of employment; 
(bl .Attendance for a period or periods, equivalent to not less than 

eight years in a school approved by the State Superintendent of Public 
Instruction * * * provided, such schools shall be within reasonable 
access to said place of employment. Such employment certificate 
shall be issued by the school authorities of the district wherein the 
minor resides and it has been held by this Department that where the 
minor is a non-resident, it may be furnished by the school authorities 
of the district wherein the minor is employed. 

Child Labor Certificate, 37 C. C. 155; 

Child Labor Law, 25 D. R. 79, 83. 

The Commonwealth does not provide schools for non-residents of 
the Commonwealth, and therefore may not compel a non-resident 
minor employe under sixteen years to attend a school approved by 
the State Superintendent of Public Instruction as provided in Section 
3 of said .Act. 

Opinion of Hon. R. R.. Koch, Deputy .Attorney General to Secretary 
of Labor & Industry, May 24, 1927. 

This, however. does not relieve the employer from his duty to pro
cure and keep on file an employment certificate as provided in this 
.Act. 

The Commonwealth not only in the interest of the educational wel
fare of its childr·en, but also in the interest of the general public wel-
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fare and safety, may require that no minor under sixteen years shall 
be empl-0yed within the Commonwealth who is not physically fit and 
who has not acquired the mental equipment and discipline which 
must naturally result from a minimum educational training. 

It may be inconvenient for non-resident minors temporarily em
ployed within the State to secure the necessary certificate, but that 
is not a valid objection to the exercise by the Commonwealth of its 
pnlice power, and the inconvenience arising in the administration of 
the law from this cause are matters entirely for the consideration 
of the Legislature and can be only remedied by the Legislature. 

Barbier vs. Connolly, supra. 

We are of the opinion and so advise that a person employing a 
minor between the ages of fourteen and sixteen years, whether such 
minor be a resident or a non-resident of this Commonwealth, and 
whether the employment be transient, temporary or permanent, must 
procure and keep on file an employment certificate as required by 
the Act of May 13, 1915, · P. L. 286 though the minor may not be 
compelled to attend a school approved by the State Superintendent 
of Public Instructi-0n within the Co:µimonwealth, nor in the place 
where he resides if such school shall not be within reasonaible access 
to said place of employment. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Deputy Attorney General. 

Public Schools-Pupils-Closing of schools for religious instruction. 

Concerning the closing of schools for religious instruction by Boards of School 
Directors. 

Department <>f Justice, 
Harrisburg, Pa., September 22, 1927. 

Honorable John A. H. Keith, Superintendent of Public ~nstruction, 
Harrisburg, Pennsylvania. 

, Sir: This Department has received your request to be advised upon 
the following question : 

''May the Board of School Directors of a District hav
ing two or more ·elementary schools under its jurisdic
tion, close these schools an hour earlier -0n separate days 
of the week by resolution of the Board; the purpose of 
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such action being to accommodate the various organiza
tions interested in offering week-day religious instruc
tion?" 

Article I, Section 3, of the Constitution of Pennsylvania provides: 
'' * * * no man can of right be compelled to attend, 

erect or support any place of worship, * * *'' 

Article X, Sections 1 and 2 of the Constitution of Pennsylvania , 
provide: 

''The General Assembly shall provide for the mainte
nance and support of a thorough and efficient system of 
public schools, wherein all the children of this Common
wealth above the age of six years may be educated, and 
shall appropriate at least one million dollars each year 
for that purpose. 

''No money raised for the support of the public schools 
of the Commonwealth shall be appropriated to or used 
for the support of any sectarian school.'' 

The Act of May 18, 1911, P. L. 309 (School Code), Section 1605, 
provides: 

''The board of school directors of each school district 
shall fix the date of the beginning of the school term, 
and, unless otherwise determ!ned by the board, the daily 
session of school shall open at nine ante meridian and 
close at four post meridian, with · an intermission of one 
hour at noon, and an intermission of fifteen minutes in 
the forenoon and in the afternoon. '' 

''The board of school directors of a school district have 
no authority to excuse pupils who are between the ages 
of eight and sixteen years diwilng legal school hours for 
the purpose of attending denominational schools to re-

, ceive religious instruction. 

Opinion by the Department of Justice, per Deputy Attorney Gen
eral Brown, May 7, 1924. 

Denominational religious instruction may not be given to public 
school pupils, and public school buildings may not be used for the 
purpose of holding classes for, or teaching therein, denominational or 
sectarian doctrines or principles. But the Commonwealth by its edu
cational policy seeks to build the character as well as develop the 
intelligence of its youth. In this policy it recognizes the legitimate, 
and in truth imperative duty of parents to provide for the moral and 
religious instruction of their children. It is not thought wise that 
such instruction should be given in our public schools. But in follow
·ing its policy to build from its youth useful citizens of intelligence 
and character, it should not only consider the wishes but also invite 
the aid of, and cooperate with, their parents. 
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When the wish of parents for week-day religious instruction for 
their children involves no interruption to school attendance for the 
required number of school hours, or use of school buildings or facili
ties, the school authorities can have no purpose to defeat it, and may 
cooperate with the parents in their reasonabl!l desires by adopting 
a rule fixing the opening and closing hours of schools, at such hours, 
or on designated days, at such time or times, as will not only provide 
the necessary hours for compulsory attendance in school, but also 
permit attendance by pupils at week-day instruction in religion elS€ 
where than in the school, but when the pupils are dismissed, the school 
authorities may not demand, coerce, direct, or supervise the attend
ance of the pupils at, for, or in a class, school or other place for 
such instruction. 

A copy of the proposed rule has not been submitted for our con
sideration, and an opinion upon the validity or constitutionality of 
a rule adopted by any local board can be rendered only when pre
sented. It may, therefore, only be stated as a general rule that rea
sonableness in the method or rule adopted by the board for the purpose 
of cooperating with the parents on this subject is the test of its 
legality. When genuine infractions of constitutional or statutory pro
visions relative to schools arise resort may be had to the courts by 
parties affected thereby to correct them. 

Peoples vs. Graves 219 N. Y. S. 189. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
.S. M. R. 0 'HARA, 

Deputy Attorney General. 

Penn.~yll'anw Historical Commi ssion-.ArchaeoZogicaZ researchr--Raising of 
funds. 

The Pennsylvania Historical Commission cannot lawfully accept money 
the principal of which is to be used for archaeological res.earch; that it can
not superviEe the raii::ing of funds for this puri.ose ; and that it cannot join 
with other historical organizations in archaeological research upon a co
operative basis. 

Department of Justice, 
Harrisburg, Pa., December 14, 1927. 

Honorable John A. H. Keith, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: We have your request to be advised whether, under Section 
1309 of The Administrative Code (Act of June 7, 1923, P. L. 498) 
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as amended by the Act of April 13, 1927, P. L. 207, the Pennsylvania 
Historical Commission may : 

1. Legally raise funds for the particular purpose mentioned in, 
clause (1) of that Section; 

2. Legally supervise the raising of funds for the purpose men
tioned; and 

3. Join with another historical organization in archa-eological re
search and share the results with such organization 1 

Clause (1) of Section 1309 of The Administrative Code as amended 
is as follows : 

''Section 13Q9. Subject to any inconsistent provisions 
of this act contained, the Pennsylvania Historical Com-
mission shall have the power: · 

* * * 
'' (1) To examine, or cause to be examined, or exca

vated, the sites and areas of former aboriginal or Ameri
can Indian occupation within this Commonwealth, to 
acquire by purchase archaeological collections for the 
State Museum, to prepare a list of all such sites, to de
scribe them, to report upon their specific archaeol-0gical 
culture, and to prepare for publication the information 
so obtained. All information, reports, scientific deter
minations, and other records, obtained by this survey, 
or archaeological collections acquired by purchase, shall 
be the property solely of the Commonwealth, to be de
posited in the State Museum, but to be preserved and 
arranged in the said Museum with the approval of the 
commission. In performing its duties under this sub
section, the commission may consult and procure the 
advice of such archaeological and anthrop-0logical ex
perts as it shall deem it advisable to consult.'' 

Clauses (g) and (h) of the same Section give to the Commission 
the power: 

"(g) To receive, for and on behalf of the Common
wealth, gifts, or bequests, or relics, or other articles of 
historical interest, which shall be deposited and arranged 
by it in the State Museum; 

"(<h) To accept for the C-0mmonwealth gifts and be
quests of or securities for the endowment of its work in 
accordance with the instructions of the donors, and in 
conjunction with the Governor, Auditor General, and 
State Treasurer, who shall, together with the members 
of the commission, constitute a body of trustees for the 
care of such funds, invest the same. in the bonds of this 
Commonwealth or of any political subdivision theroof 
and to employ the interest and income from such invest~ 
ments for the purposes of the commission or to apply 
the same to such uses as may have been specified by the 
respective donors of such funds;'' _ 
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By these provisions, the General Assembly has dealt specifically 
with the power of the Pennsylvania Historical Commission to accept 
money or other property on behalf of the Commonwealth. It may 
accept ''gifts ·or bequests or relics, or other articles of historical 
interest, which shall be deposited and arranged by it in the State 
Museum,'' and it may receive gifts or bequests or securities for the 
endowment of its work. Everything received for endowment purposes 
must be invested by the Commission, acting with the Governor, the 
Auditor·. General and State Treasurer, as trustees, the income to be 
used for the purP'oses of the. Commission or those expressly specified 
by the donors. 

Having thus limited the powers of the Commission to receive gifts, 
the Legislature evidently intended that the Commission should not 
accept, on behalf of the Commonwealth, any money the principal of 
which should be employed in the current work of the Commission. 
Had it intended to permit the Commission to accept gifts for pur
poses other than endowment or display in the State Museum, it would 
not have used language thus restricting the use which the Com
mission should make of . property accepted by it on behalf of thP: 
State. 

Clause (1) of Section 1309 of the Gode confers certain powers 
upon the Commission which can be exercised only if funds are avail
able therefor; and it is expressly provided that all information, re
ports, scientific determinations, and other records, obtained "by this 
survey," or archaeological collecti·ons acquired by purchase, shall be 
the property "solely of the Commonwealth." 

In view of this provision, and of the limited authority conferred. 
upon the Commissi·on in clauses (g) and (h), we are of the -opinion 
that the Legislature intended that the Commission should exercise 
the powers conferred upon lt by clause (1) only by the use of money 
appropriated to it by t11e General Assembly and only to the extent 
rendered possible by the appropriations made. 

Accordingly you are advised that the Pennsylvania Historical Com
mission cannot lawfully accept money the principal of which is to he 
used for archaeological research; that it cannot supervise the raising 
of funds for this purpose; and that it canmit j-oin with other historical 
organizations in archaeological research upon_ a co-operative_ basis. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney General. 
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Pittsburgh College of Chiropractice-Eastern ColDege of N enropath11 and 
Naturopathy-Right to confer degrees. 

Cannot, under any circumstances, grant degrees in this Commonwealth . 
.Act of 1895, P. L. 327. 

Department of Justice, 
Harrisburg, Pa., January 24, 1928. 

Doctor John A. H. Kieth, Superintendent of Public Instruction, Har
risburg, Pennsylvania. 

Sir: I have your request to be advised whether or not the Pittsburgh 
College of Chiropractice has the right to confer the degree of Doctor 
of Chiropractice and whether or not the Eastern College of Neuropathy 
and Naturopathy of Philadelphia has the right to confer the degrees 
of Doctor of Neuropathy and Doctor of Naturopathy, in this Com
monwealth. 

Both of these colleges were incorporated under the laws of the 
State of Delaware and both are registered to transact business in this 
Commonwealth under the Act of Assembly of June 8, 1911, P. L. 710. 
The Pittsburgh College of Chiropractice was registered on April 30, 
1913, and the Ea.stern College of Neur·opathy and Naturopathy was 
registered on October 26, 1926. Assuming that a foreign corporation 
organized for the purpose of conducting an educational institution 
may register in Pennsylvania, such registration of itself would not 
confer the authority to grant degrees in art , pure and applied science, 
philosophy, literature, law, medicine and theology or any _of them. 

The charter of the Pittsburgh Collegt> of Chiropractice provides that 
the corporation may confer the degrees of Doctor of Chiropractice 
and Philosopher of Ghiropractice, and the charter of the Eastern 
College of Neuropathy and Naturopathy provides that the corporation 
may confer the degrees of Doctor of Neuropathy and Doctor of 
Naturopathy. The charters of both institutions provide that they 
shall have the right: 

'' T·o have one or more offices, to carry on all or any of 
its operations and business and without restriction or. 
limit as to amount to purchase or otherwise acquire, hold, 
own, mortgage, sell, convey or otherwise dispose of real 
and personal property of every class and description in 
any of the States, Districts, Territories or Colonies of 
the United States, and in any and all foreign countries, 
subject to the laws of such state, district, territory, 
colony or ·country." 

Assuming that the State of Delaware actually intended to give to 
these two corporations the power to grant degrees outside of Delaware, 
the question arises, Can a State issue a charter to a corporation 
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validly conferring upon the corporation p.ower to grant degrees be
yond the territory of the incorporating State? 

It is well settled that a corporation has the power, through its 
agents, to engage in business and to do any acts or make any con
tracts in other states or countries which are within the powers con
ferred upon it by its charter, provided the other state or country does 
not expressly or impliedly prohibit it from so acting within its limits. 
See Fletcher Cyclopedia Corporations, Volume 8, Section 5719, Page 
9323. Thomas vs. Matthieson, 232, U. S. 2.21; 58 Law Ed. 577. 

It is likewise true that a corporation doing business in a state other 
than that of its creation is presumed to assent to its laws and regu
lations. A state Legislature may impose such terms, conditions and 
restrictions upon foreign corporations as it chooses unless it interferes 
with interstate commerce. See Cook on Corporations, Eighth Edition, 
Volume 3, Page 2807. 

It has long been established in this Commonwealth t·hat ''every 
power which a corporation exercises in another state depends for its 
validity upon the laws of the sovereignty in which it is exercised.'' 
Matthews vs. The Trustees of the Theological Seminary of the Re
formed Presbyterian Church, .2 Brewster 541. 

The recognition of a corporation's existence by another state and the 
enforcement of its contracts made therein, depend solely upon the 
comity of the two states. This comity is never extended where the 
existence of the 0orporation or the exercise of its powers is in any way 
prejudicial to the interests or repugnant to the policy of the state in 
which it is transacting its business. See Van Steuben vs. Tke Central 
Rafilroad, 178 Pa. 367. Paul vs. Virginia, 8 W aJlace 181. 

It is clear that a foreign corporation can not transact business in 
other states or sovereignties without their consent, either expressed or 
implied, nor can it b.e doubted that a state has the right to prescribe 
t·he terms on which a foreign corporation shall be permitted to trans
act business within its jurisdiction, if the conditions imposed are not 
repugnant to the Constitution 'Of the United States or are not a 
burden upon interstate oommerce. Lasher vs. Stimson, 145 Pa. 30. 
American Clay Manufacturing Company of Pennsylvania vs. A,merican 
Clay Manufacturing Company of New Jersey, 198 Pa. 189. Lafayette 
Insurance Company vs. French, 18 How. 407. 

If the State of Delaware actually intended to give to these two in
stitutions power to grant degrees beyond the territorial limits of that 
State, the exercise of that power in the Commonwealth of Pennsylvania 
will be subject to the laws, rules and regulations imposed by this 
Commonwealth. 

Section 1 of the Act of June 26, 1895, P . L. 327, provides : 

"All institutions of learning hereafter to be incor
porated as colleges, universities or theological seminaries 
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with power to confer degrees in art, pure and applied 
science, philosophy, literature, law, medicine and theology, 
or any of them, shall be incorporated in the manner 
hereinafter set forth, * * *." 

Deputy Attorney General William H . Keller, in an opinion of 
November 11, 1916, addressed to Doctor J. M. Baldy, advised that it 
was his opinion that the degrees of Doctor of Neuropathy and Doctor 
'Of Chiropractice were degrees in medicine or applied science within 
the contemplation of the Act, and I am in accord with t,his opinion. 
The same reasoning applies to the degree of Doctor of Naturopathy. 

The Courts of this Commonwealth have held that the practice of 
Neuropathy, Naturopathy or Chiropractice is the practice of medicine 
and surgery within the meaning -0f the Act of June 3, 1911, P. L. 639. 
See Commonwealth vs. Martindell, 82 Pa. Sup·erior Ct. 417. Common
wealth vs. Seibert, 69 Pa. Superior Ct. 271, 262 Pa. 34'5. Common-, 
wealth vs. Byrd, 64 Pa. Superior Ct. 108. Commonwealth vs. W. H. 
Jobe, Pa. Superior Ct. No. 139, April Ter,m, 1927. 

I am, therefore, of the opinion, and so advise Y'OU, that the Pitts
burgh College of Chiropractice and the Eastern College of Neuropathy 
and Naturopathy of Philadelphia, being foreign corporations, when 
they are exercising their corporate powers in the Commonwealth of 
Pennsylvania, are subject to the laws and regulations of the latter. 
Pennsylvania has authorized the granting of degrees only by insti
tutions incorporated under our law. (See Act of 1895, P. L. 327). 
There is no Act expressly or impliedly permitting foreign corporati-0ns 
to grant degrees in Pennsylvania. Therefore, these institutions, even 
though they may be properly registered in Pennsylvania, they can
not, under any circumstances, grant degrees in this Commonwealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PENROSE HERTZLER, 

Special Deputy Attorney General. 

State Normal Schoo·ls-Ola.~sification of salaries a.nd positions-Executive 
Roa.rd-State Oonncil of Education. 

C!assification of ~alnrieR and poRitions promulgated by the ExecutiYe Board 
for Rtate in~titutions does not apply to State Normal Schools, but, the State 
Conncil of Education has the power by rule or regulation to require salaries to 
be fixed in accordance with the classification adopted by the Executive Board. 
If Council of Edncation ndopts such rule or regulation, then the Boards of 
Trustees of State Normal Schools could not lawfully fix salaries otherwise 
than in accordance with the Executive Board's classification. 
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Department of Justice, 
Harrisburg, Pa., January 26, 1928. 

Dr. John A. H. Keith, Superintendent -0f Public Instruction, Harris
burg, Pennsylvan~a. 

Sir: We have your request to be advised whether the Executive 
Board 's classification of salaries and positions in State instlitutions 
applies to the State Normal Schools, and if it does not whether the 
Department ot Public Instruction has the power to require Boards 
of Trustees of State Normal Schools to fix salaries in accordance with 
the classification applicable to other State institutions. 

The management of the State Normal Schools was not affected in 
any way by the passage of the Administrative Code (Act of June 7, 
1923, P . L . 498, as amended by the Act of April 13, 1927, P. L. 207) 
which applies only to those Departments, Boards and Commissions 
listed in Section 201 to 203, inclusive, of the Code. 

Accordingly, the classification of salaries and positions promulgated 
by the Executive Board for State institutions does not apply to State 
N ormaf Schools. -

However, Section 2037 of the School Code (Act of May 18, 1911, 
P. L. 309) is as follows: . 

"The Board of trustees of each State Normal School 
owned by this Commonwealth shall manage its pecuniary 
and other affairs, subject to the Constitution and laws 
of this Commonwealth, and the rules and regulations 
prescribed by the State Board of Education therefor, 
and may make and enforce such additional rules and 
regulations as may be deemed wise and expedient for 
the proper conduct of the institution, subject to the ap
proval of the State Board of Education.'' 

Under this Section the State Board of Education, the name of 
which was by the .Act of May 20, 1921, P. L. 1014, changed to State 
Council of Education, has the power by rule or regulation to require 
the salaries of teachers and other ~mployes of State Normal Schools 
to be fixed in accordance with the classification adopted by the Ex
ecutive Board for other State institutions; and if the Council of 
Education should adopt such rule or regulation then the Boards of 
Trustees of State Normal Schools could not lawfully fix the salary 
of any . employe otherwise than in accordance with the Executive 
Board's classification. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADE.R, 

Special Deputy Attorney General. 
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School Districts-Schuylkili Haven School District-District S1tperintendent 
Validity of election. Maneira's Case. 

Election of District Superintendent held invalid. 

Department of Justice, 
Harrisburg, Pa., February 2, 1928. 

Honorable John A. H. Keith, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: I have your request to be advised as to the jurisdiction of the 
Superintendent of Public Instruction under, and the legal principles 
applicable to, the application of the Schuylkill Haven School Dis
trict for a commission to Mr. Charles C. Madeira, Jr., as District 
Superintendent of said school district as affected by objections to 
his election and the evidence taken pursuant to a hearing thereon. 

1. We are of opinion, and so advise that the word, "before 
the regular time fixed for the election of district superjntendents, '' 
in Section 1140 of the School Code, mean "before the first Tues
day of April in the years 1918-1922-11J26-1930 and every fourth year 
thereafter, '' and the words ''in the manner herein provided'' in the 
same Section mean "on the second Tuesday in April in an intervening 
year, after due notice, by viva voce vote, etc." to serve "from the 
first Monday of July next following his election until the date when 
the terms of other district superintendents end.'' 

2. That when a written notice of the time, place and purpose of a 
convention of a board of a school district called for the purpose of 
electing a district superintendent for the district contained in an 
envelope properly stamped and addressed to a member of the board, 
is placed in the United States mail or an official receptacle therefor 
within the school district five days or more prior to such conven
tion, it is a valid notice within the provision~ of Section 1134 of the 
School Code. 

3. That all of the ob;tections filed to the election of Mr. C. C. 
Madeira, Jr. held on November 18, 1927 as District Superintendent 
for the Schuylkill Haven School District are valid objections and 
must be disposed of by the Superintendent of Public Instruction 
before he may issue a commission as provided in Section 1141 of the 
School Code. 

4. That the attempted election of Mr. C. C. Madeira, Jr. on 
November 18, 1927, by the members of the Schuylkill Haven School 
Board as District Superintendent for the Schuylkill Haven School 
District was invalid, and it, and the contract made pursuant to it 
under date of November 19, 1927, are not binding upon their suc
cessors in office who have advised you of its rescission. 

We discuss the reasons for these conclusions in a report wherein 
we analyze the facts to be derived from the evidence and the law 
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applicable thereto and whi0h report we transmit herewith for your 
information. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. O'HARA, 

Deputy Attorney General. 

REPORT 

Department of Justice, 
Harrisburg, Pa., January 20, 1928. 

Honorable 'John A. H. Keith, Superintendent of Public Instruction, 
Harrisburg, Pennsylvania. 

Sir: We have examined the objections filed by E. Gangloff, Esquire, 
and others to the election of Mr. Charles C. Madeira, Jr., by the 
Schuylkill Haven School District as district superintendent for that 
district, filed with your Department, and we have examined the 
evidence and exhibits submitted by all parties in interest at hearings 
had before you and beg to submit the following report in supplement 
to our formal opinion of this date. 

On October 20, 1927, the School Board of Schuylkill Haven, 
Schuylkill County, consisted of the following members : 

George M. Pa:x;son, President, 
H. H. Stager, Secretary, 
Samuel I. Bast, Treasurer, 
C. Harold Weiss, 
E . Edward Gangloff, 
Harry L. Burkert, 
J. L. Stauffer. 

Of these members Messrs. George M. Paxson and C. Harold Weiss 
failed to receive nominations at the fall primary held September 20, 
1927, and on November 8, 1927, Messrs. Clinton C. Confehr and 
Thomas C. Tuckens were elected to the School Board. 

The School Board consisting of Messrs. Burkert, Bast, Stauffer, 
Gangloff, Confehr and Tuckens organized on December 5, 1927. 

The school district at the beginning of the school year, July 1, 1927, 
was under the supervision of a supervising principal and the county 
superintendent of schools. 

During May or June the school board as constituted on July 1, 
1927, by unanimous act~on taken at the time the teachers of the 
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1927-28 school year were chosen, employed Mr. Charles C. Madeira, 
Jr. as Supervising Principal under the authority of Section 1214, 
School Code, from July 1, 1927 to June 30, 1928 and fixed his salary 
at $3,100.00 for the year, and set aside this amount for that purpose 
in the budget adopted for the school year, and accepted his contract 
on that basis. 

At a special meeting of the Board of Education for the district 
Leld on October 20, 1927, at which there were present the following, 
Messrs. Bast, Gangloff, Paxson, Stauffer, Stager and Weiss, without 
due previous notice, the board passed a motion electing Professor C. 
C. Madeira, Jr., district superintendent to serve until July 1930 and 
fixed his salary at $3,500.00 per year. 

At that meeting Messrs. Bast, Paxson, Stager, and Weiss, voted 
for the resolution, Gangloff against the motion and Burkert was 
absent. 

On November 6, 1927, objections were filed by Messrs. E. E. Gang
loff, H. L. Burkert, J. L. Stauffer, members of the board, and others, 
to the regularity and legality of the board's action. 

At a regular meeting of the school district held on November 12, 
1927, at which there were present Messrs. Paxson, Stauffer, Weiss, 
Bast, Burkert, Stager and Supervising Principal, Madeira, the board 
by unanimous vote passed a motion, th'at the action of the board 
electing the said Charles C. Madeira, Jr., as district superintendent 
be rescinded and that said election be declared null and void. By 
reason of this fact no date was fixed for hearing upon the objections 
filed. 

At the same meeting, November 12, 1927, passed a motion . to ad
journ to meet in Convention at the Schuylkill Building, Haven Street, 
in Schuylkill Haven, Pennsylvania, on November 18, 1927, at 7 
o'clock P. M. for the purpose of electing a legally qualified person as 
District Superintendent of the P·ublic Schools of Schuylkill Haven, 
Pennsylvania, to serve until the first Monday of July, 1930. Messrs. 
Weiss, Bast, Stager and Paxson voted for the motion and Messrs. 
Burkert and Stauffer against the motion. 

On November 18, 1927, at an adjourned meeting of the board, at 
which there were present the following members, Messrs. Burkert, 
Bast, Gangloff, Paxson, Stauffer, Stager and Weiss, a motion was 
passed to elect a district superintendent for the schools of Schuylkill 
Haven to serve until July, 1930. Messrs. Bast, Weiss, Stager, Pax
son voted for the motion, Stauffer against the motion, Gangloff and 
Burkert did not vote. The board then proceeded to elect Mr. C. C. 
Madeira as district superintendent, the vote being as follows, Messrs. 
Bast, Paxson, Stager and Weiss for C. C. Madeira; Burkert, Gangloff, 
Stauffer not voting. The board also adopted a motion fixing Mr. 
Madeira's salary at $3,500.00 per year and authorized the proper 
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officers to execute the necessary contract. Messrs. Bast, Weiss, Stager, 
Paxson voted for the motion, Gangloff, Burkert, Stauffer not voting. 

The school board acted upon the creation of the school distr1ct as 
an independent district and the election of Mr. C. C. Madeira after 
certain objections (See Record, Pages 2, 3,), had been filed to the 
proposed action of the board by Mr. Gangfoff. These objections were 
overruled by the Chair, Mr. Paxson presiding, and upon an appeal 
from the decision of the Chair the board vot~d as follows : Messrs. 
Weiss, Stager, Paxson to sustain the Chair, Gangloff, Burkert, no, 
Stauffer not voting . 

. On November 19, 1927, a contract was executed between Charles 
C. Madeira and the Schuylkill Haven School. District, for a "term 
beginning from the date the said Chas. C. Madeira receives his com
mission as such district superintendent from. the Department of Pub
lic Instruction of the Commonwealth of Pennsylvania, and termi
nating the first Monday of July, 1930" (See Record, Page 27) . 

On December 5, 1927, at a meeting of the board at which the fol
lowing members were present: Messrs. Stauffer, Gangloff, Bast, 
Burkert, Stager and Supervising Principal, Madeira, Mr. Clinton 
C. Confehr and Mr. Thomas C. Tuckens qualified as school directors. 
At that meeting a resolution was adopted, (See Record, Page. 26) , 
calling a convention of the board to rescind the election of Mr. Ma
deira. This resolution was adopted upon the affirmative vote of Messrs. 
Burkert, Confehr, Tuckens, Gangloff and Stauffer and the negative 
vote of Bast and Stager. The secretary was instructed to give notice 
to all members five days in advance of convention to be held on 
December 12, 1927. 

On December 12, 1927, at a meeting called pursuant to authority 
and notice directed by the board on December 5, 1927, the board 
adopted' the following resolution: 

''WHEREAS it is recognized that the objections to 
the action of this School Board at its meeting held on 
November 18th, 1927, are well taken, therefore 

''BE IT RESOLVED by this School Board of the 
Borough of Schuylkill Haven, Pennsylvania, in conven
tion assembled this 12th day of December, 1927, that 
the election at the said meeting of November 18th, 1927, 
of Mr. Charles C. Madeira, Jr., as district superinten
dent of the school district of the Borough of Schuylkill 
Haven, Pennsylvania, be and the same hereby is re
scinded and declared null and void. '' 

This resolution was adopted by the following vote: Messrs. Burkert, 
Confehr, Tuckens, Gangloff, Stauffer, aye; Messrs. Bast and Stager, 
no. 

Two of the four members of the board who voted affirmatively for 
the election -0£ a district superintendent on October 20, 1927 and 
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again on November 18, 1927 were defeated for renomination at the 
fall primaries held on September 20, 1927, on both the Republican 
and Democratic tickets. One of .them was nominated on the Pro
hibition ticket, but was defeated at the general election on November · 
8, 1927. 

Objections to the legality and regularity of the election of Charles 
C. Madeira as district superintendent held on October 20, 1927 were 
filed by three members of the school board as well as other taxpayers 
with the Department of Public Instructi:on at Harrisburg, Pennsyl
vania, witlhin fifteen days thereafter but because of the action of the 
board on November 12, 1927 rescinding said election no hearing was 
had upon the objections. 

"bjections were filed to the action of the hoard had on November 
18, 1927 by three members of the board as well as other taxpayers with 
the Superintendent of Public Instruction at Harrisburg, Pennsyl
vania, (See Record Pages 2, 3), and the Superintendent of Public 
Instruction fixed December 13, 1927 at 10 :30 A. M. at his office in 
the City of Harrisburg as the time and place for hearing. Testimony 
was taken on t'hat date and on December 27, 1927 before the Superin
tendent of Public Instruction. 

The protestants claim : 
1. That a district superintendent in a third class school district 

may only be elected on the second Tuesday of April in any year, 
except where a vacancy occurs during a term after an election held in 
any fourth year beginning with the year 1918 ; 

2. That notice to members of the board ·of the time, place and 
purpose of the meeting means five days from delivery in due course 
of mail and not in five days from mailing; 

3. That the election of a district superintendent in ~his instance 
was a usurpation of the power of the incoming board theretofore 
elected by their predecessors on the eve of leaving office and the con
tract dated November 19, 1927 between Mr. C. C. Maderia, Jr. and 
the then board was executed without power, was ultra vires, for that 
reason and for the further reason that it becomes effective after t,he 
dissolution of fue then acting board, and is unenforceable by Mr. 
Maderia because he was then under contract with the school district 
to act as supervising principal in the district until June 30, 1928. 

The school district is one of the third class, and there is no dispute 
that authority for the present election, if any, is to be found in Section 
1140, School Code, and, that tlhe pr-ocedure for such election is as set 
forth in Section 1134, and 1109 School Code. 

Section 1140 provides : 

"~ny_school di~trict of the second or third class having 
no district supermtendent may eleet a district superin
tendent, before the regular time fixed for the election 
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of district superintendents, in the manner herein pro
vided, and he shall serve until the date when t1he terms 
of other district superintendents end." 

Section 1134 provides : 

'' The boards of school directors of each district of the 
second or third class, electing a district superintendent, 
shall meet in convention at its regular place of meeting, 
on the second Tuesday of April, one thousand nine hun
dred and eighteen ( 1918), and every four years there
after, at an !hour previously fixed by said board; and the 
secretary shall mail to each member thereof, at least five 
days beforehand, a notice of the time, place, and purpose 
of such convention. Such convention shall, in the same 
manner as a county superintendent is elected and cer
tified, elect and certify a properly qualified district 
superintendent, to serve for four years from the first 
Monday of July next following his elechon: Provided, 
That on the second Tuesday of April, one thousand nine 
hundred and twenty-six (1926), such district superin
tendents s1hall be elected as herein provided, to serve 
from the first Monday of May, one thousand nine hun
dred and twenty-six, until the first Monday of July, one 
thousand nine hundred and thirty (1930)." 
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The proponents of Mr. Madeira's election contend that the words 
"on the second Tuesday of April" Section 1134, School Code, refer 
only to the years 1918 and each fourth year thereafter ; tJhat in a 
district where no district superintendent has been elected, a district 
superintendent may be elected at any time in any year at a con
vention of the district board, provided ''the secretary shall mail to 
each member thereof, at least four days beforehand, a notice of the 
time, place· and purpose of such convention;" that any other con
struction would prevent a district board , from electing a district 
superintendent wlhenever in its judgment the pr.oper time has arrived. 

The objectors contend that the words ''on the second Tuesday of 
April,'' Section 1134, supra, refer to any election of -a district super
intendent except an election to fill a vacany occurring after an 
election in the year 1918 and each fourth year thereafter. 

We are led to adopt the protestants construction in this respect 
for the following reasons : 

The Act of May 11, 1911, P. L. 309, its amendments and supplements 
were passed to establish a public school system in this Commonwealth, 
togetJher with the provisions by which it shall be administered, etc.· 
The sections thereof pertinent to this inquiry are : Section 1133, 1134, 
1135, 1138, 1139, 1140, 1141, 1146, 1102, 1103, 1110, 1111, 1112, 1113 
and 1214. 

Where the language of a section is of doubtful meaning, it should 
be construed by reference to the whole Act. 

S-4593-A. G.-12 



354 OPINIONS OF THE ATTORNEY GENERAL 

The time unit for operation and fiscal provisions is the school year 
beginning the first Monday in July in each year. All other provisions 
in the Code for assessment and levy of taxes, for providing its teach
ing and operating staff center around that date, giving certainty and 
regularity to the adoption of its fiscal policy and provision for a proper 
operating force, including its supervisory force, for a period of from 
one to three years where supervision is by a supervising principal and 
of four years where it is by a district superintendent and -county 
superintendent. 

Where the language of any section of the School Code is ambiguous, 
that construction should be adopted which, not being in conflict with 
the express language of any ot·her section, makes the system therein 
provided ·harmonious and symmetrical and prevents conflict in the 
exercise of valid powers therein conferred -or therein authorized to 
be delegated to others, either officers or employes in the district. 

Being constrained, as we see it, to adopt this principle of con8truc
tion, we are of opinion that the words "before the regular time fixed 
for the election of district superintendent" in Section 1140 of the 
School Code mean "before the second Tuesday of April in the years 
1918, 1922, 1926, 1930, and each fourth year thereafter, and the words 
' 'in the manner herein provided'' in the same Section mean ''on the 
second Tuesday in April in any intervening year after due notice, by 
viva voce vote, etc." to serve "fr.oJil. the first Monday of July next 
following. his election until the date when the terms of other district 
superintendents end.'' We hereafter discuss more fully the effect of 
tlhe interpretation of these sections as contended for by proponents of 
the present election. 

In the light of the evidence submitted there may be some merit in 
the objection covering the giving of notice of the time, place and 
purpose of the meeting of November 18. This evidence was to the 
effect that though put in the mail box on Saturday evening November 
12, it was after hours for collection of mail from boxes or distribution 
tlhrough the usual channels until Monday morning, November 14th, 
and in fact the envelope produced in evidence was postmarked Novem
ber 14. 

But the notice herein exacted is to be given by a body functioning 
within limited territory to its members all of whom are living within 
its limits and all of whom are ordinarily presumed to be · cognizant of 
its actions or proposed actions. Further, under our interpretation of 

. the provisions of Section 1140 and 1134 of the School Code as noted 
above, such notice would relate to a specific date in the school year. 
It is not denied here tha~ notice was r·eceived, and t!hat all members 
were notified in time to attend and did attend the meeting. The Act 
requires it to be given "by mailing,'' and under the authority of 
Pearce vs. Langfit, 101 Pa. 507, and the uncontradicted evidence that 
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they were placed, properly addressed and stamped in a United States 
mail box on November 12, 1927, we are of opinion it was a full com
pliance with the law. See also Cook vs. Forker, 193 Pa. 461. 

On examination of protestants' second objection we conclude that 
it is a valid objection and one of which the Superintendent of Public 
Instruction must take cognizance before issuing a commission in this 
case. 

Tlhe qualifications of the incumbent elected, and the validity of his 
election as it appears upon the certificate of election issued by the 
president and secretary of the district board to the Superintendent 
of Public Instruction must be decided by the Superintendent ·of Public 
Instruction, and if he be found qualified and regularly elected by 
majority of the board, the Superintendent must issue a commission. 
If any objections, however, are filed with the Superintendent to the 
election, he must give an opportunity to all parties to be heard, hear 
the testimony of witnesses under oatlh, and decide the ·Objections, and 
if the obj·ections are deemed sufficient he must refuse a commission. 

"Any objections" as used in Section 1113, must be read with "valid 
objections" as used in Section 1111, and if objections are filed he may, 
and in fact, . we are of · opinion, must, review the election in the light 
of "any valid obJecti<m" filed. 

The term "valid" means in law having legal strength, force, and 
effect, or incapable of being rightfully overthrown or set aside, Emer
son vs. Knapp, 75 Mo. App. 92, 97. 

In this view of the law, the Superintendent must p.ot only decide 
any objection filed to the manner of election, i. e. notice of election, 
time of election, number of votes, but also he must decide any ob
jection filed to the evercise of the power of the electing board to elect. 
In this case the procedure for election as well as the exercise of -the 
power to elect by the electing board are affected by the objection.s 
filed. 

The courts of tlhis state have repeatedly held a governing body may 
not lawfully usurp the governmental powers or functions of a suc
ceeding body by contracts to become effective after the demise of the 
contracting body. The adoption or change of the form of supervision 
or administration of the school's of its district was the exercise of a 
governmental function; the election in this case of a district superin
tendent after the election of two members of the district board, and 
within seventeen days of the demise of t'he acting board, to become 
effective by contract at an indefinite date in the future, which date is 
in fact after the beginning of the term of the incoming board, and to 
remain effective during the whole term, and beyond the life, of the 
incoming board, is invalid. 

The fact that the board's choice is made by election does not effect 
tJhe application of· the rule. The position ·of district superintendent 
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partakes of the nature ·of office. The term is fixed by statute; the 
election of the incumbent is certified, he acts under the authority of 
a commission from the Superintendent of Public Instruction, he sub
scribed to an oath or is affirmed, cause for removal, method of removal 
are defined by statute, and his duties are in part defined by statute. 

''To elect'' means to choose or to select a person to fill an office or 
employment, but so long as the creation of the position by a district 
is within tJhe discretion of its governing board, and the duties of the 
incumbent are in part designated by the governing board, and the 
salary for all services to be performed is subject to contractual en
gagement between the governing board and the incumbent, as is the 
case with a district superintendent, election is no more than a method 
to select an employe. 

On December 5, 1927, when the new board came into existence, Mr. 
C. C. Maderia, Jr. had not received a commission as district superin
tendent from the Superintendent of Public Instruction, had not sub
scribed to and taken, before the Superintendent of Public Instruction 
or before any Judge of any Court of Common Pleas of this Common
wealtlh, the oath or affirmation required by Section 1146 of the School 
Code, had not undertaken to perform any duties as district superin
tendent for the school district and under the terms of the contract 
offered by him in evidence, dated November 19, 1927, between him and 
the Schuylkill Haven School District his term of service would begin 
''from the date that the said Charles C. Madeira receives Ibis com
mission as such district superintendent from the Department of Public 
Instruction of the Commonwealth of Pennsylvania,'' and he was then 
acting as a supervising principal in the district under a valid and 
subsisting contract for a term ending July 1, 1928. 

The new board on December 5, 1927, the date of its organization, 
followed by action on December 12, 1927, took action to and did 
rescind the election of Mr. Madeira on November 18. The proponents 
of Mr. Maderia 's election contend tJhat the action of the board on 
December 5, 1927 and December 12, 1927, rescinding such election 
may not be considered as an objection to his election. Technically 
that may be correct because not filed within fifteen days of the election, 
but it is evidence, and was properly received, that the members con
stituting the board after December 5, 1927, repudiated the action of 
the former members, did not ratify the election, and did treat it as a 
usurpation of its power to select the incumbent of this important 
position or a coercive measure to compel it to release an employe then 
under contract to perform important services for tlhe district. 

We have, if we accept the construction placed on Sections 1140 and 
1134, School Gode by the proponents of Mr. Madeira's election and 
the action of the members of the board on November 18, 1927, 
affirmed the right of a district board to bind the district undPr a 
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contract in May or June for supervision by a supervising principal 
until the first Monday of July, 1928 and in November, 1927, under 
a contract for supervision by a district superintendent from an un
certain date until the first Monday of July 1930, notwithstanding that 
it is the clear intention of tihe Code to be derived from Section 1214 
that the two forms of supervision are incompatible, and such incom
patibility is even admitted .on argument by counsel, see Brief of J. 
Dress Pannell, Esquire, for Respondent, Page 15. The fact that the 
Mr. Madeira is the party appearing in both contracts and has in
dicated a willingness to waive his rights under the earlier contract if 
and when the later contract is declared valid, may obscure tihe issue 
but does not affect the principle involved. Those contracts might be 
outstanding in the hands of two diffBrent parties, and the holder of 
the one unwilling to surrender his rights, or the board might, as here, 
indicate an unwillingness to release tihe one. 

The circumstances of this protest closley parallel those existing in 
the case of McCormick v. Hanovet· Township, 246 Pa. 196, where the 
Court held that where township supervis·ors by written contract 
December 15, 1910 engaged tJhe plaintiff and another as counsel for 
the next ensuing fiscal year beginning with the first Monday of March 
1911, at a salary of $2,500.00 each, the 0ontract was ultra vires and 
that the contract was incapable of ratification. 

In Moore vs. Luzerne County, 262 Pa. 216, Justice Simpson said, 
Moore brought suit against the County in a contract of employment 
entered into between him and the County Commissioners on Decem
ber 23, 1911, by which he agreed to forms, plans, etc. supervise and 
inspect t!he construction of a said county road. The contract was re
jected on January 25, 1912 by a later board of County Commissioners 
who selected another engineer in his place. The Court, Mr. Justice 
Simpson, said: 

"Moreover, as we cannot agree with appellee that 
the construction of a public road is a business as 
distinguished from a governmental function of the 
county, the decision in M.cOormick v. Hanover Town
ship, 246 Pa. 169, is applicable and controlling. In that 
case the supervisors of a township employed an attorney 
to represent it, the employment to commence at a period 
subsequent to the expiration of the existing term of 
the board. We held that as the employment at that 
time was unnecessary, evidently intended to tie the 
hands of the incoming board of supervisors, it was ultra 
vires and void; In the present case the lack of necessity 
and. the purpose to tie the hands of the incoming board 
of county commissioners, are each expressly averred in 

. affidavits of defense; and those averments, on a rule for 
judgment for want of a sufficient affidavit of defense, 
must be taken as true." 



358 OPINIONS OF THE ATTORNEY GENERAL 

"Moreover, the court cannot blind its eyes to the 
fact that, in public and private life alike, an official or 
agent, whose term of service is about to expire, might 
be tempted to favor his friends and retainers at the 
expense of his principal. Because thereof, public policy 
requires that the courts in furtherance of public and 
private honesty and fair dealing, shall apply such pro
cedural rules as will prevent or limit summary recovery 
upon agreements which possibly may result from yield
ing to such temptation. . . 

• • • 
'' * ~· * The contract was made by the county commis

sioners but a few days preceding their retirement from 
office and the induction of their successors, and related 
to work, all of which was to be performed after they 
had ceased to be public officials. As the record now is, 
it is barren of any explanation of that material fact. 
It is a mistake to suppose that, because a public official, 
or indeed any other agent for a known limited term, 
has power to make a contract, he is authorized thereby 
to make one for an indefinite or long extended term. If 
the agency itself does not expressly limit the extent of 
the agent's power, then the facts and circumstances of 
each case must be considered in determining it. Or
dinarily it is limited in time to the term of the agent 
who makes it. • • •" 

and the court further held in that case that the Act of May 11, 1909, 
P . L. 506 authorizing the county commissioners to employ or appoint 
proper persons to prepare such surveys, plans, did not affect the 
rule as stated. See Murray vs. Schooi Dist., 32 Superior 373; Davis 
us. Pubiic Schoois, 175 Mich. 105; 140 N. W. 1001. 

For the reasons herein discussed we transmit herewith the opinion 
of the Department of Justice on the points in issue. 

Respectfully, 

S. M. R. 0 'HARA, 
Deputy Attorney Generai. 

Public School8--Tuit-ion and maintenance. 

The phrase "tuition and maintenance" as used in Section 1413, Act of May 
18, 1911, P . L. 309, defined. 

Department <>f Justice, 
Harrisburg, Pa., May 10, 1928. 

Dr. John A. H . Keith, Superintendent of Public Instruction Harris-
' burg, Pennsylvania. 



OPINIONS OF THE ATTORNEY GENERAL 359 

My dear Dr. Keith: Your request to be advised as to the proper 
definition of the phrase "tuition and maintenance" as this occurs in 
Section 1413 of the Act of May 18, .1911, P. L. 309 (School Code), 
has been referred to 1ne for reply. 

Article XIV of the School Code deals with pupils and their at
tendance in the schools of this Commonwealth. 

Section 1413 of that Act provides for the instruction of children 
who because of apparent exceptional physical or mental condition 
need special education and training. 

That Section provides, inter alia: 

·' . When any child between the ages of six ( 6) 
and twenty-one (21) years of age resident in this Com
monwealth, who is blind or deaf, is enrolled, with the 
approval of the Department of Public Instruction, as a 
pupil in any of the schools or institutions for the blind 
or deaf, under the supervision of and approval by the 
Department of Public Instruction, the school district 
in which such child is resident shall pay twenty-five per 
centu1n (25%) of the cost of tuition and maintenance 
of such child in .such school or institution, as deter1nined 
by the Department of Public .Instruction; and for the 
tuition and maintenance of such children the Co1n1non
wealth shall pay, out of funds appropriated to the de
partment for special education, seventy-five per centum 
(75%) of the cost of their tuition and maintenance, as 
determined by the department. . . . '' 

Section 1441 of the same Act defines the term "cost of tuition" as 
used in Article XIV of said Act to include the cost of the following 
items: 

1. Instruction, including salaries of members of the teaching and 
supervisory staff, and attendance of teachers at institutes; 

2. 'fext books and school supplies ; and 
3. Fuel, light, water and janitor service; and shall also include 

ten per centum ( 10% ) of the total cost of said items. Calculation 
of the cost of tuition in any district shall be made separately for 
elementary and high school pupils respectively. This definition ap
plies to Section 1413. 

Section 1412 of the same Article provides homes for the instruc
tion of children in orphan asylums, homes for the friendless, 
children's homes, or other institutions for the care or training of or
phans or other children; that the cost of tuition where it shall be 
necessary to provide a separate school or to erect additional school 
buildings shall, in addition to tuition costs as is now provided by law, 
include a proportionate cost of the operating expenses, rental and 
interest on any investment required to be made in erecting such new 
school buildings. The only bearing which this section has upon the 



360 OPINIONS OF THE ATTORNEY GENERAL 

question before us is to define the policy of the Commonwealth in 
cases where buildings must be erected to accommodate special pupils. 

By opinion of .Attorney General W. U. Hensel, under date of 
December 14, 1893, maintenance in any eleemosynary institution, sup
ported wholly or in part by the State, including such institutions 
as the Pennsylvania Instltution for the Instruction of the Blind 
which is not supported entirely by the Commonwealth and in which 
pupils are maintained by other States and by private individuals, is 
to be determined by calculating ''from a comparison of their receipts 
and expenses and from the application of the whole number of 
pupils maintained to the expenses of maintaining them all, the cost 
of maintaining each inmate.'' 

Maintenance has likewise been defined to comprehend expenses to 
be incurred for food, clothing, and care of inmates, and for repairs 
to buildings and equipment such as are necessary to keep the institu
tion up to its original condition. 

The Commonwealth has long ceased to make appropriations for 
capital investments to institutions not owned, controlled and super
vised by the State, and in line with that policy items of capital in
vestment including new construction, replacements or depreciation 
are not to be considered in determining the cost of maintenance. 

For these reasons we are of the opinion and so advise that the 
cost of maintenance and tuition may comprehend expenditures for 
(1) food, clothing, (2) for necessary maintenance of grounds, and 
ordinary repairs to the buildings and equipment such as may be 
necessary to keep the institution in proper condition and to preserve 
and insure against loss, (3) instruction, including salaries of mem
bers of the teaching and supervisory staff, ( 4) text books and school 
supplies (5) fuel, light, water and janitor service . and to the last 
three items there may be added ten per centum (10%) of- the total 
cost of those items. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
S. M. R. 0 'H.AR.A, 

Deputy Attorney General. 
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Act of July 18, 1917, P. L. 1043, Section 12 ( 3). 8'chool Employes' Retire
meut Association. Designation of beneficiary in writing vests no present 
interest. 

Where the beneficiary designated by a contributor to the School Employes' 
Retirement Association under the provisions of Section 12 (3), of the Act of 
July 18, 1917, P. L. 1043, dies before the contributor and no change in the 
beneficiary is thereafter made by the contributor, his or her accumulated 
deduc~ions are payable to the contributor's estate. 

Department of Justice, 
Harrisburg, Pa., February 23, 1928. 

H. H. Baish, Secretary, School Employes ' Retirement Board, Harris
burg, Pennsylvania. 

Sir: 

We have the request of the School Employes' Retirement Board 
for an opinion on the following question : 

Where a contributor has nominated by written designation a bene
ficiary to whom shall be paid his or her accumulated deductions, if 
the contributor dies before retirement and the beneficiary named 
dies before the contributor, to whom shall such accumulated deduc
tions be paid ? 

The Act of July 18, 1917, P. L. 1043 is an Act "Establishing a 
_public school employes' retirement system, and creating a retirement 
board for the administration thereof ; establishing certain funds from 
contributions by the Commonwealth and contributing employes, de
fining the uses, and purposes thereof and the manner of payffients 
therefrom, and providing for the guaranty by the Commonwealth 
of certain of said funds; imposing powers and duties upon boards 
having the employment of public school employes; exempting an
nuities, allowances, returns, benefits, and rights from taxation and 
judicial process; and providing penalties.'' 

Section 12 provides : 

"Should a contributor, by resignation or dismissal, 
or in any other way than death or retirement, separate 
from the school service, or should such contributor le
gally withdraw from the retirement system, he or she 
shall be paid on demand: (a) the full amount of the 
accumulated deductions standing to the credit of his or 
her individual account in the annuity savings fund, or, 
in lieu thereof, should he or she so elect, (b) an annuity 
or a deferred annuity, which shall be the actuarial 
equivalent of said accumulated deductions. His or her 
membership in the retirement association shall there
upon cease. 

• • • • • • • 
868 
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"3. Should a contributor die before retirement, his 
or her accumulated deductions shall be paid to his or 
her estate or to such person as he or she shall have nomi
nated by written designation duly executed and filed 
with the retirement board.'' 

The Retirement System is in the nature of a mutual benefit asso
ciation. Principles and rules deducted from cases of ordinary life 
insurance, or the construction of powers of appointment in deeds or 
wills, have no application to cases of this kind : Arthars vs. Baird, 
8 0. 0. 67. 

'' . . The designation of a b1meficiary by a member 
of a benefit society is, in a sense, an act testamentary in 
c·haracter: Burst v. Weisenborn, 1 Pa. Superior Ct. 276. 
The claim of the beneficiary in such case is not based 
on a contract with him, but upon the appointment made 
by the member, or the direction given by him for the 
payment of the money: Niblack on Benefit Societies, 
sec. 229 .... ": 

Rice, P. J. in Thomeuf vs. Kn,ights, etc. 12 Superior 
Ct . 

" ... 'It is a general principle of mutual benefit 
insurance, ~hat the beneficiary named in a certificate 
acquires no vested rights in the benefit fund, until the 
death of the member. It follows from this, that when 
a designated beneficiary dies, prior to the death of the 
member, the benefit fund does not, on the subsequent 
death of the member, go to the administrator, nor 
descend to the heirs of such beneficiary:' Niblack on 
Mutual Benefit Societies, S'ection 262, citing Given v. 
The Wisconsin Odd Fellows' Life Ins. Co., 71 Wis. 547." 
8 C. C. 67 at 70, supra. 

The interest of the beneficiary named is not vested, and may be 
changed by the contributor in his or her lifetime. If the beneficiary 
pre-deceases the contributor, he or she may designate another; but 
we are of opinion and so advise that where the beneficiary desig
nated by a contributor to the School Employes ' Retirement Asso
ciation under the provisions of Section 12 ( 3), of the Act of July 
18, 1917, P. L. 1043, dies before the contributor, and the contributor 
has not designated another beneficiary, the contributor's accumulated 
deductionK are payable to the contributor's estate. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Deputy Attorney General. 



OPINIONS TO SCRANTON STATE HOSPITAL 

365 



OPINIONS TO SCRANTON STATE HOSPITAL 

l!Jminent Domai'Yl!-.State Ho.~pital-Necessa.r11 Land-Fa.ilure to Agree on Price 
-C_ondemnation-Act of Jnne 6, 190"i, P. L. 417. · 

The Board of Trustees of a State Hospital has the legal right to acquire 
land on behalf of the Commonwea!th necessary for hospital uses and purposes 
by entry and condemnation under the Act of June 6, 1907, P. L. 417. 

Department of Justice, 
Harrisburg, Pa., October 27, 1927. 

Mr. P. Silas Walter, Secretary Board of Trustees, Scranton State 
Hospital, Scranton, Pennsylvania. 

Sir: You request to be advised whether the Board of Trustees of 
the Scranton State Hospital has the legal right to acquire land by 
condemnation under the Act of June 6, 1907, P. L. 417. 

The Act of June 6, 1907, P. L. 417, provides : 

''Section 1. That when the board of trustees of any 
State hospital for injured persons, or directors of any 
incorporated district having a hospital for the care and 
treatment of the insane, supported in whole or in part 
by this Commonwealth, shall desire more land for the 
erection of necessary buildings or other necessary hos
pital uses and purposes, or shall desire a supply of pure 
water for hospital purposes, and shall be unable to 
procure the same by purchase from the owner or owners 
thereof, it shall and may be lawful for said board of 
trustees or directors of such district, by themselves, 
their engineer, surveyors, agents, artisans, and ·work
men, to survey, ascertain, locate, fix, mark, determine, 
enter upon, occupy, and use such lands, waters, streams, 
property, and materials as said board of trustees or di
rectors may deem necessary for the purpose of supply
ing said hospitals with an adequate supply of pure 
water, and for other hospital purposes.'' 

This act also prescribes the procedure for ascertaining compensation 
due the owner thereof for such taking. 

The Act of June 16, 1919, P. L. 482, created a Board of Com
missioners of Public Grounds and Buildings and ddined its functions 
as follows: 

". . . The board shall have entire control and super
vision of the State Capitol !building and the public 
grounds and buildings connected with the State Capitol, 
including the State Arsenal and Executive Mansion, and 
all the repairs, alterations, and improvements made, and 
all work done, or expenses incurred, in and about such 
grounds and buildings, including the furnishing and re-

3'17 
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furnishing of the same, and shall also have general sup
ervision over repairs, alterations, and improvements to 
all other buildings, lands, and property of the State.'' 

'rhe Act of July 15, 1919, P. L . 976, authorized the Board of Com
missioners of Public Grounds and Buildings to acquire property for 
the Commonwealth by proceedings in eminent domain, and, Section 
l of that act provides : 

''That whenever in the judgment of the Board of Com
missioners of Public Grounds and Building;; it becom.es 
necessary to purchase additi<mal land for the purpose of 
adding the same to any of the public lands, parks, 
arsenals, hospitals, or other public institutions of the 
Commonwealth, or when sue!h purchase has been author
ized by law for new institutions, and an appropriation 
has been made for such purpose, the said Board of Public 
Grounds and Buildings shall have the right to purchase 
or condemn such lands as hereinafter provided'', 

and this act also provides the procedure for ascertaining compeD'sation 
due the owner thereof. 

The Act of June 7, 1923, P. L. 498, (Administrative Code), 
abolished the Board of Trustees of the Scranton State Hospital and 
also the Board of Commissioners of Public Gr·ounds and Buildings: 
Article I , Section 2 ; placed and made the Board of Trustees of the 
Scranton State Hospital a departmental administrative body within 
the Department of Welfare: Article II, Section 202; created the 
Board of Trustees for the Scranton State Hospital: Article II, 
Section 201 ; provided for the formation of the Board of Trustees of 
1Jhe Hospital : Article IV, Section 434; and prescribed the nature and 
extent of its authority and duties: Article XX, Section 2019. 

The same ·act created the Department of Property and Supplies as 
one of the executive and administrative departments of the Com-
monwealth: Article II, Section 201. · 

Article XXI, Section 2101 transferred subject to any inconsistent 
provisions in the act contained, the powers and duties theretofore 
exercised and performed by the Board of Commissioners of Public 
Grounds and Buildings to the Department of Property and Supplies. 

Article XXI, Section 2102, sub-section (f) provides: 

''The Department of Property and Supplies shall have 
the power, and its duty slhall be: ' 

• • • 
"(f) To purchase or condemn lands for the purpose of 

adding the same to any of the public lands, parks, 
arsenals, hospitals, or other institutions of the Common
wealth whenever, in the judgment of the Secretary of 
Property and Supplies and of the Governor, the purchase 
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of such addJtional land is necessary, or whenever such pur
chases shall ·have been authorized by law for new institu
ti(;ms and an appropriation has been made therefor. The 
condemnation of lands hereunder shall be in the manner 
provided in the act, approved the fifteenth day of July, 
o;ne thousand nine hundred and nineteen (Pamphlet 
Laws, nine hundred seventy-'Six), entitled 'An act to 
authorize the Hoard of Commissioners of Public Grounds 
and Buildings to acquire property for the Common
wealth by proceedings in eminent domain, where the pur
chase of such property has either been authorized by law 
or determined by the Board of Commissioners of Public 
Grounds and Buildings under existing laws, and an ap
propriation made therefor.' " 
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Article XXIX, Section 2901 cites certain acts for repeal but does 
not include therein tJhe Act of 1907, P. L. 417, supra, nor the Act of 
July 15, 1919, P. L. 976, supra, but does repeal the Act of June 16, 
1919, P. L. 482, supra. 

Section 2902 pr.ovides that all other acts or parts of acts inconsistent 
herewith are hereby repealed. 

The Act of May 4, 1927, No. 69-A, made an appropriation to the 
Board of Trustees of the Scranton State Hospital, inter a 'ia, ·'for thP 
purchase and improvement of property adjoining the hospital grounds 
on whicih to erect said addition or annex to nurses' home.'' 

(a) Is the Act of June 6, 1907, P. L. 417 repealed by the Act of 
July 15, 1919, P. L. 976, and if not: 

(b) Is it repealed by the Act of June 7, 1923, P. L. 498~ 
Discussing (a) first : 
The Act of 1919, P. L. 976, supra, does not repeal the Act of 1907, 

P. L. 417 by designation and unleos repealed by implication the Act 
of 1907 was in existence when the Act of 1923, P. L. 498 was enacted. 

To effect a repeal by implication we must find that there is such 
a positive repugnancy between the two acts that they cannot stand 
together. 

''. . . The general rule however is that there must be 
such a positive repugnancy between the provisions of the 
new ·statute and the old, that they cannot stand together 
or be consistently reconciled .... If it be possible that 
both can stand by construction, then the proper inquiry 
is, wihat was the intention of the legislature? Did it 
mean to repeal the former law, or was the new law in-
tended to be merely cumulative? . '' 

Sifred vs. Commonwealth, 104 Pa. 179. 

"It is but a particular application of the general pre
sumption against an intention 'to alter the law beyond the 
immediate scope of the 'Statute, to say that a general act 
is to be construed as not repealing a particular one, that 
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is, one directed towards a special object or a sp~cial class 
of objects, ... Having already given it::; attent1-0n to the 
particular subject, and provided for it, the Legislature is 
reasonably presumed not to intend to alter that special 
provision by a subsequent general enactment, unless that 
intention is manifested in explicit language. . . . The 
general statute is read as silently excluding from its 
operation t'he cases which have been provided for by the 
special one. . . . '' 

Endlich on Interpretation of Statutes, Section 223. 

Tested by this principle we conclude that the Act of 1907 was not 
repealed by the Act of 1919. 

The Act of 1907 authorizes the Board of Trustees of any State 
hospital, etc. to acquire land by condemnation for the erection of 
necessary buildings or other necessary hospital uses or purposes, or for 
the supply of pure water for hospital purposes, where it is unable to 
procure the same from the owner by purchase. 

The Act of 1919, P. L. 976 authorizes the Board of Commissioners 
of Public Grounds and Buildings to acquire property for the Com
mon wealth by proceedings in eminent domain, whenever (a ) in the 
judgment of the Board of Commissioners of Public Grounds and 
Buildings it becomes necessary to purchase additional land for hos
pitals, and (b) wlhen an appropriation has been made for such pur
pose. 

The exclusive right to decide when lands are neceosary for hospital 
purposes is not given to the Board of Commissioners of Public Grounds 
and Buildings and under no circumstances is the right to purchase 
given unless ''an appropriation has been made for such purpose.' ' 

Either agency ha'S the power of eminent domain when the authority 
to purcllase has been conferred by legislative appropriation, and we 
find no inconsistency between the two acts. That agency to whom the 
Legislature delegates the right to purchase may exercise its power to 
enter and condemn if the purchase price cannot be determined by 
mutual agreement. 

If the Act of 1907, P . L. 417, was not repealed by the Act of 1919, 
P. L. 976, (and we are of opinion it was not), and was in force when 
the Act of 1923, P . L. 498, was enacted, then was it r epealed by the 
Act of 1923, P. L. 498? 

Under the Administrative Code, the Board of Trustees of the Scran
ton State Hospital has the ''general direction and control of the 
property and management '' of the institution. 

The right of eminent domain conferred by the Act of 1907, supra, 
was not affected by Section 2, abolishing the Board of Trustees as 
then constituted since the po:wer conferred by that act was incident 
to the Board of Trustees of the Hospital however constituted or 
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organized and was not transferred by tJhe Code to any other body or 
department. 

The powers conferred on the Department of Property and Supplies 
under the Administrative Code of Section 2102 (f) are no greater than 
those exercised by the former Board of Commissioners of Public 
Grounds and Buildings, nor is the scope of its authority any wider. 

Both the Board of Trustees and the Department of Property and 
Supplies are administrative agencies of the State but neither may 
acquire lands in behalf of the Commonwealth witlhout express author
ity, and unless ''an appropriation has been made for such purpose.'' 

Title for lands taken for the Scranton State Hospital vests in the 
Commonwealth whether the purchase lre negotiated by the Board of 
Trustees of the Hospital or the Department of Property and Supplies 
of the State and we are of the opinion that the legislature may select 
either governmental agency to negotiate and supervise the purchase 
thereof. 

The right to purchase the land in question may be exercised by the 
Board of Trustees under the Appropriation Act of 1927, No. 69-A, 
and the right to purchase having been conferred upon the Board by 
tJhe Legislature the failure of the Board and the owner to agree upon 
a fair price cannot nullify the legislative authority. In that event 
the Board has the power, and may exercise it, under the Act of 1907, 
supra, of entry upon the land and the price may be determined by 
condemnation proceedings in accordance with its provisions. 

The Appropriation Act of 1927, No. 69-A, was a designation by the 
Legislature of the Scranton State Hospital as the agency to negotiate 
the purchase in t!bis instance, and pursuant to the Act of May 4, 1927, 
No. 69-A, the Board of Trustees of the Scranton State Hospital under
took to purchase property adjoining the hospital grounds for hospital 
purposes. We are now advised that they are unable to procure the 
same from the owner by purchase because the parties are unable to 
agree upon the price. 

Under these circumstances we are of the opinion and so advise that 
the Board of Trustees of the Scranton State Hospital has the legal 
right to acquire land on behalf of the Commonwealth necessary for 
hospital uses and purposes by entry and condemnation under the Act 
of June 6, 1907, P. L. 417. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Deputy Attorney General,. 
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S<Jranton State Hospital-Board of Tru.~tees. 

State Institutions may not accept bids from corporations or firms in which 
..i member of the board is a stockholder. 

Department of Justice, 
Harrisburg, Pa., February 1, 1928. 

P. Silas Walter, Secretary, Board of Trustees, Scranton State Hospi
tal, Scranton, Pennsylvania. 

Sir : We have your request under date of August 23, 1927 to be ad
vised whether stockholders in certain corporations may be members 
of the board of trustees of a State-owned hospital and whether firms 
or persons may compete for the business of a State-owned institution 
where a member of the firm or person interested in the business is a 
member of the board of trustees of such institution. 

The Act of March 31, 1860, P. L. 382, Section 66 provides: 

''It shall not be lawful for any councilman, burgess, 
trustee, manager or director of any corporation, mu
nicipality or public institution, to be at the same time 
a treasurer, secretary or other officer, subordinate to the 
president and directors, who shall receive a salary there
from, or be the surety of such officer, nor shall any 
member of any corporation or public institution, or any 
officer or agent thereof, be in anywise interested in any 
contract for the sale or furnishing of any supplies, or 
materials to be furnished to, or for the use of any cor
poration, municipality or public institution of which he 
shall be a member or officer, or for which he shall 
be an agent, nor directly nor indirectly interested there
in, nor receive any reward or gratuity from any per
son interested in such contract or sale; and any per
son violating these provisions, or either of them, shall 
forfeit his membership in such corporation, municipality 
or institution, and his office or appointment thereunder, 
and shall be held guilty of a misdemeanor, and on con
viction thereof be sentenced to pay a fine not exceeding 
five hundred dollars: Provided, That nothing in this 
section contained, shall prevent a vice president of any 
bank from being a director: of such bank, or of receiving 
a salary as vice president.'' 

The Act of April 23, 1903, P. L. 285, provides: 

"That it shall not hereafter be lawful for any officer 
or member of the board of managers of an institution, 
at a time when said institution is receiving State moneys 
from legislative appropriations, to furnish supplies to 
such institutions, either by direct sale or sale through 
an agent or firm, or to act as an agent for another in so 
furnishing supplies. '' 
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The Act of 1860 is highly penal in its terms and it can not be 
extended by implication beyond its precise meaning; and what we 
here say with reference to the Act of 1860 applies with equal force 
to the Act of 1903, supra. 

The Act of 1860, P. L. 382, Section 66 forbids a trustee from being 
interested in any contract for the sale or furnishing of any supplies 
or materials to be furnished to or for the use of a public institution 
or directly or indirectly to be interested therein or to receive any 
reward or gratuity from any person interested in any contract or 
sale and further forbids the furnishing of supplies to such institution 
either by direct sale or sale through an agent .or firm or as an agent for 
another in furnishing the same. 

It has been held that materials and supplies as used in these Acts 
can not be extended by implication to cover money: Long vs. Lemoyne 
"#orough, 222 Pa. 311; nor to include real estate: Trainer vs. Wolfe, 
140 Pa. 279; nor to include an employe of a corporation furnishing 
supplies or materials to the institution : Commonwealth vs. Wineman, 
21 Dist. 911. 

It was, however, held in Kennett Electric Light Company vs. The 
Borough of Kennett Square, 4 D. R. 707, in 1895, that where a stock
holder of an electric light company was also a member of a borough 
council the borough might not contract with the corporation and the 
fact that such member voted against the contract had· no bearing 
upon its validity. In that Case the Court found that the members 
in question together with their co-members established and agreed 
upon the terms under which the light should be supplied to the 
borough. 

It is needless to say that if the contract consummated be within 
the spirit or letter of the Act of 1860 or the Act of 1903 it is not 
necessary that it be entered into with a corrupt or dishonest intent 
or that the prices charged for the materials or supplies be unfair: 
Commonwealth vs. MiUer, 31 Supr. 30.fl. 

The Acts noted above are plainly intended. to prohibit persons 
from occupying a position in which they will be virtually contracting 
with themselves. 

With these general observations we turn to the specific instances 
cited in your letter wherein you ask if a stockholder of a water 
company furnishing water within the municipality where a State
owned hospital is located (such water company being the only source 
for water supply to the institution) may be a member of the board 
of trustees of such State-owned hospital? 

Here we find a public service corporation that must furnish a 
commodity of public necessity to all who apply within a designated 
territory upon such terms of service and for such rates as are fixed 
or are subject to revision by the Public Service Commission of the 
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Commonwealth. Neither the stockholder nor the trustee may vary 
the terms under which such service is furnished to the public gen
erally and to the hospital in particular and we are of the opinion 
that the case of Kennett Electric Light Company vs. 1'he Borough of 
Kennett Square, 4 D. R. 707, does not apply; and that such a case is 
not within the spirit or intendment of the Act of 1860 and that it 
does not apply. 

The case of Kennett Electric Light Company vs. The Borough of 
11.ennett Square was decided in 1895 prior to the creation of the Pub
lic Service Commission of the Commonwealth. 

Again you ask if a person is interested in a department store, 
which prior to his appointment as a member of the board of trustees 
of a hospital, successfully competed to sell materials or supplies to 
the hospital, may the department store after he becomes a member 
of the board of trustees of such hospital continue to compete for the 
hospital business? 

You do not state whether the department store is owned by a cor
poration or the nature of his interest in the business, but I assume 
that it is either a partn€rship or a proprietary interest. 

However, whether the interest of the trustee be that of an owner 
or a partner in a firm or a stockholder of a corporation which owns 
and operates the store, we are of the opinion that such store may not 
sell materials or supplies to such hospital. Such trustee would have 
a right to participate on both sides of the contractual negotiations 
in prescribing the specifications for materials, the terms of sale, the 
acceptance or rejection of the bidders' proposals, etc. It cannot be 
conceded, because the interest of such trustee in the store may be 
small or because he refrains from participating in the negotiations 
for the sale, that such transaction would not be within the inhibition 
of the law. Where the right to so participate exists, and whether 
exercised or not, the law does not resort to a scale or adopt a yardstick 
to measure the interest in a transaction of this character. 

For these reasons we are of the opinion that such case is within 
the letter and spirit of the Acts of 1860 and 1903, supra. 

In the third case you cite you ask whether an officer of the Inter
national Salt Company which sells its products to wholesale grocers 
throughout the country, may also be a member of the board of 
trustees of a State-owned hospital where the products of such salt 
company are sold by wholesalers or jobbers to the hospital. 

We understand the question to mean that the International Salt 
Company does not sell to the hospital but that products of the In
ternational Salt Company are bought by the hospital through the 
usual channels of trade from persons or corporations; that neither 
the International Salt Company nor the officer of the International 
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Salt Company in question has any interest in th-e selling corporation, 
and does not act as the agent of the seller. 

Under the circumstances we are of the opinion that the Act of 1860 
does not apply. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Dep1dy Attorney General. 
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OPINION TO STATE BOARD OF MEDICAL EDUCATION AND 
LI CENSURE 

l'hysfcian's Ucense-Revocati on-Violation of l i quor laws-Conviction-Plea of 
g·uilty--"J(<Jral turpitude"--Words and phra.ses-Acts of June 3, 1911, July 

25, 1913, May 24, 191"1, and April 20, 19'21. 

1. Under section 12 of the Act of June 3, 1911, P. L. 639, as amended by the 
Acts of July 25, 1913, P. L. 1220, May 24, 1917, P . L. 271, and April 20, 1921, 
P. L. 158, t_!ie S'tate Board of Medical Education and Licensure has no authority 
to revoke the license of a physician who has pleaded guilty to a crime, but who 
has never been sentenced. 

2. A physidan who has been convicted of a violation of the Federal Pro
hibiti?n Law is not guilty of "a crime involving moral turpitude" within the 
meaning of the Act of June 3, 1911, P. L. 639, as amended; and his license 
canot be revoked because of such conviction. 

3. Such violation of the act is merely rnalum prohibUu.in, and is not an act 
inherently immoral. 

Department of Justice, 
Harrisburg, Pa., March 31, 1927. 

Dr. Irvin T. Metzger, President, State Board of Medical Education and 
Licensure, Harrisburg, Pennsylvania. 

Sir: I have your request to be advised (1) whether or not your Board 
has authority to revoke the license of Dr. J. J. Schill, of the Schenley 
Apartments, Pittsburgh, Pennsylvania, because he pleaded guilty to 
the charge of having knowingly issued six prescriptions for liquor 
for beverage purposes, and (2) whether the Board would be justified 
in summoning Dr. Schill to show cause why his license should not be 
suspended or revoked, and (3) if the summons is issued to Dr. 
Schill, what charge should be made against him. 

The authority of the State Board of Medical Education and Li
censure to revoke or suspend a physician's right to practice medic.ine 
and surgery in this State is based upon Section 12 of the Act of 
June 3, 1911; P. L. 639, as amended by the Acts of July 25, 1913, 
P. L. 1220, May 24, 1917, P. L. 271, and April 20, 1921, P . L. 158, 
which provides that: 

''The State Board of Medical Education and Li
censure may refuse, revoke or suspend the right to prac
tice medicine and surgery in this State for any or all of 
the following reasons, to wit: The conviction of a crime 
involving moral turpitude, habitual intemperance in the 
use of ardent spirits or stimulants, narcotics, or any 
other substance or any condition which impairs in
tellect and judgment to such extent as to incapacitate 
for the performance of professional duties. '' 
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From your inquiry, it is not clear whether or not Dr. Schill has 
been convicted of any crime. You say he ''plead guilty,'' but do not 
state that a sentence has been imposed upon him. Section 12 of 
the Act referred to states that the person whose license the Board may 
suspend or revoke must be convicted of a crime involving moral 
turpitude. The word ''conviction'' has a popular as well as a legal 
meaning. In common parlance, the verdict of a court is deemed a 
conviction, but, "when the law speaks of conviction, it means judg
ment, and not merely a verdict, which in common parlance is called 
a conviction," Tilghman, C. J ., in Smith vs. Commonwealth, 14 S. & 
R. 69 (1826), and "* * * when convict.ion is made the ground of 
some disability or special penalty, a final adjudication by judgment 
is essential, "Commonwealth vs. Miller, 6 Pa. Superior Ct. 35 (1891'). 

The Supreme Court of this Commonwealth, in the case of Com
monwealth vs. Minnich, 250 Pa. 363 (1915), stated, "A verdict of 
a jury, without more, is but the expression of the collective opinion of 
twelve men, which concludes nothing and supports nothing, except as 
it is followed by a judgment; and then it is the judgment, and not 
the verdict, that marks the conclusion of the issue and gives it 
efficiency." Deputy Attorney General McNees, on June 26, 1922, ren
dered an opinion to your board in the case of Dr. W. H. Theel, of 
Philadelphia, whose license had been revoked on the ground of his 
conviction of illegal advertising. Dr. Theel had raised the question 
as to the authority of your Board to revoke his license when no 
sentence was ever imposed upon him. You were advised that a mere 
plea of guilty without the imposition of a sentence was not a convic
tion and, therefore, you had not the right to suspend or revoke the 
license in question. See 2 Pa. D. & C. Rep. 339 (1923). 

Assuming that a sentence has been imposed in this case, your re
quest resolves itself into the question whether a conviction of a crime 
in violation of the Federal Prohibition Law is of such gravity as 
to constitute moral turpitude. The word "moral" when used with 
the word "turpitude" does not seem to add anything to the mean
ing of the latter term other than that emphasis which results from 
tautological expression, 41 Corpus Juris 212. 

The term ''moral turpitude'' has a positive meaning at common 
law. It is defined to be, "An act of baseness, vileness, or depravity 
in the private or social duties which a man owes to his fellow men or 
to society in general,'' 2-American and English Encyclopedia of Law, 
872. Bouvier's Law Dictionary, third edition, volume 2, page 247, 
defines ''moral turpitude'' as ''An act of baseness, vileness, or de
pravity in the private and social duties which a man owes to his 
fellow men or to society in general, contrary to the accepted and 
customary rule of right and duty between man and man.'' A dis
tinction is often made, in that the act must be mala in se and not 
merely mala prohibitia; i. e. , the act must be inherently immoral. 
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"Moral turp,itude implies something immoral in itself, regardless of 
the fact whether it is punishable by law. It must not be merely mala 
prohibitia, but the act itself must be inherently immoral. The doing 
of the act itself, and not its prohibition by statute, fixes the moral 
turpitude,'' 41 Corpus Juris 212. 

The sole question, therefore, to be determined ,is whether or not 
a conviction for the violation of the Federal Pr~hibition Law is a 
crime involving moral turpitude, assuming that Dr. Schill has been 
convicted of violating the Federal Prohibition Law. 

This question has not arisen in this Commonwealth, but has risen 
under similar circumstances in other jurisdictions. The Supreme 
Court of Alabama decided that the Lower Court erred when it per
mitted the District Attorney to show that a witness had been con
victed for making liquor in order to attack the credibility of the 
witness' testimony. The Court stated that a conviction for making 
liquor does not involve 'moral turpitude.' Chief Justice Anderson 
in delivering the opinion of the Court states, "This Court has several 
times defined the words 'moral turpitude,' as used in this provision, as 
meaning something immoral ,in itself, regardless of the fact that it 
is punished by law. It must not merely be mala prohibitia, but the 
act itself must be inherently immoral. The doing of the act itself, 
and not its prohibition by statute, fixes the moral turpitude." Mar
shall vs. State, 207 Alabama, 566 (19.22) . The Court of Appeals of 
Alabama affirmed the decision of the Lower Court sustaining an ob
ject,ion made by the State's counsel where a witness was asked if he 
had not been charged with selling liquor, the Court stating that 
proof of conviction of illegal sale of intoxicating liquors cannot be 
offered to impeach the witness' credibility, for the crime does not 
show moral turpitude, Swope vs. State, Alabama App. 83, 58 So. 809 
(191.2). 

The Supreme Court of Vermont, in passing on the question as to 
the credibility of a witness where the statute provided that a witness 
would be disqualified when he was shown to have been convicted of 
a crime involving moral turpitude, stated that, ''The offense of sell
ing intoxicating liquor does not, in legal sense, involve moral tur
pitude. It ranks, rather, with breaches of the peace by assaults and 
otherwise. See 75 McGovern vs. Hayes and Smith, 75 Ver. 104 
(190.2). 

The Court of Criminal Appeals of Texas stated that evidence pre
sented to show that the accused had been charged with, and con
victed in Federal Court of, the transportation and possession of in
toxicating liquor is inadmissable to impeach his credibility as a 
witness, the crime not involving moral ·turpitude and not being a 
felony under the Federal Law. See Carter vs. State, .271 S. W ., 629 
{1925). A violation of the local opinion law and of gaming was not 
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an offense involving moral turpitude, Holrnes vs. State, · 68 Texas 
Cr. R., 17. 

The Court of Appeals of Georgia, where the question was raised as 
to the impeachment of a witness' testimony because he was convicted 
of a violation of the liquor law, dec.ided that the offense of selling 
intox,icating liquor is not one of those offenses involving moral tur
pitude and a witness cannot be impeached by proof that he has 
violated this law. Eddenfield vs. State, 14 Ga. App., 401, 81 S. E., 
253 (1914). 

The courts do not make a distinction as to whether the crime ,is 
a misdemeanor or a felony, because moral turpitude may be involv.ed 
in the commission of a misdemeanor as well as in a higher grade of 
crime. The Court of Appeals in the District of Columbia, in a case 
where a doctor had been convicted for sending through the mail a 
letter giving information as to where, by whom, and by what means 
an abortion might be performed and procured, and whose license 
had been revoked by the Board of Medical Supervisors of the Dis
trict of Columbia, held that he was guilty of a crime involving moral 
turpitude. The Court stated "Abortion is an .immoral, base crime; 
and he who aids and abets in its commission by an unlawful use of the 
mails is guilty of an act involving moral turpitude," Kemp vs. Board 
of Medi:cal Advisers, 46 App. Cases, D. of C., 173 (1917). 

Since the adoption of the Eighteenth Amendment, two courts have 
decided that a vi-Olation of the prohibition laws shows an attitude 
directly opposed to the moral tone of the people. In a recent decision 
of the Supreme Court of Kansas, the Court held that an attorney 
was guilty of a crime involving moral turpitude and was properly 
disbarred because he was found guilty of violating the National Pro
hibition Act, State vs. Bieber, 274 Pac., 875 (1926) . Likewise, .in a 
recent decision in the District of Columbia, the court sustained the 
disallowance of a policeman's pension upon proof of his having been 
convicted of trafficking in liquor, where a statute permitted the com
missioners of the District of Columbia to reduce or suspend the al
lowance of a retired police officer upon proof of a conviction of a 
crime involving moral turpitude, RurJ,olph vs. United States, 6 Feb. 
(2d), 487 (Ct. of App. D .a. 1925). 

It is to be noted that both these cases involved the conviction of a 
public or quasi-public officer, one being an attorney and the other a 
policeman. Both courts considered that the offense was aggravated 
by the official character of the offenders, as both referred to the 
sanctity of the oath administered. 

The Supreme Court of Kansas, Supra, stated : 

"In view of the fact that an attorn_ey-at-law holds a 
position of a quasi-public character. as an officer of the 
court and enjoying important privileges not accorded to 
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people in general, it is not unreasonable to exact a higher 
standard of better conduct from him than that expected 
from the rank and file of our citizenry." 
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These decisions do not represent the weight of authority nor are 
they in accord with the better reasoned opinions of the other cases 
referred to . 

.A1> stated above, the courts of this Commonwealth, have not defined 
the meaning of the term "moral turpitude". 'rhe term "infamous" 
however, has been defined, and the question of what is and what is 
not an infamous crime is very closely related to the question of what 
is and what is not a crime involving moral turpitude. The courts have 
frequently used these terms synonymously. · 

It has been decided that burglarly is not an ,infamous crime within 
the meaning of the Divorce Statute of May 8, 1854, P. L. 644, as 
amended by the Act of June 1, 1891, P. L. 142, Nevergold vs. Never
gold, 20 Pa. C. C., 108 (1898); that larceny from a person is not an 
infamous crime within the meaning of the same statute, Bati-ley vs. 
Bati-ley, 26 Pa. C. e. 553 (1902); and that a conviction of an assault 
with intent to rape, accompanied by a sentence to the penitentiary for 
a period of two years and six months, is not a conviction of an infamous 
crime within the meaning of the Divorce Statute, Wheeler vs. Wheeler, 
13 Pa. C. C., 396 (1893). It was held that a witness who had been 
convicted of the crime of embezzlement, which carried with it a 
punishment of five years' imprisonment and & fine equal to the amount 
of the sum embezzled, was not disqualified from testifying, as the 
crime of embezzlement was not an infamous crime, County of Schuyl
kill vs. Copley, 67 Pa. 386 (1871). It was held that a conviction of 
bribery of voters was not an infamous crime which would disqualify 
a sheriff from the right to hold office, CommonwealtJi vs. Shaver, 3 W. 
& S., 338 (1842); and that the crime of receiving stolen goods was not 
an infamous crime, Co,mmonwealth vs. Murphy, 3 Pa. L . J., 290 (1845). 
In the case of Andres vs. Koppenhaefer, 3 S. & R., 255 (1817 ), Gibson, 
J., in stating the rule in the case of libel, that words to be objectionable 
per se must ''subject the party to an indictment for a crime involving 
moral turpitude or that would draw after it an infamous punishment.'' 
said : ''I think it unreasonable that a charge of having committed a 
nuisance, ·aE:sault and battery, and the like should be held actionable". 
It seems, therefore, that this distinguished jurist considered that such 
crimes, even though they are indictable, were not crimes involving 
moral turpitude. 

It seems clear, therefore, that the offenses under the Federal Pro
hibition Act, such as illegal manufacture, sale or trausportation or in
toxicating liquor are statutory crimes not punishable at common law. 
They are classed as mala prohibitia. There being no inherent im-
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morality in such acts, according to ·the great authority of decisions, 
their illegality results only fr.om the fact of their being positively 
prohibited by statute. Inasmuch as this is the first offense, and as 
there are no aggravating circumstances connected therewith, you are, 
therefore, adYised that the Board of Medical Education and Licensure 
has no authority under the law to r-evoke the license of Dr. Schill, 
because he pleaded guilty to having knowingly issued six prescriptions 
for liquor beverage purposes. Therefore, it follows that you are not 
justified in summoning Dr. Schill to show cause why his licens-e should 
not be suspended or revoked. There is no charge that you can prefer 
against him, as the acts complained of do not entitle you to suspend or 
r evoke ~his lic-ense for the conviction of a crime involving moral turpi
tude. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 
PENROSE HERTZLER, 

Special Deputy Atporney General. 
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OPINION TO STATE BOARD OF OPTOMETRICAL 
EXAMINERS 

Penn.~yl1,a.n-ia State Board of Optometrical Examiners-Candidates from Other 
States-Requirements-Reciprocity-Disoretion of the Board. 

The State Board of Optometrical Examiners of Pennsylvania can reciprocate 
with the State of Ohio if the board is satisfied that the requirements of the 

' State of Ohio are equal to those of the Commonwealth of Pennsylvania, and 
that the State of Ohio grants reciprocity to the Commonwealth of Pennsylvania. 
It can accept reciprocal candidates on the basis of the requirements at the 
time the candidates or applicants became licensed in the State from which they 
apply, provided they present satisfactory proof to their board that the require
ments at the time of their admission were equal to or greater than those 
then in existence in this Commonwealth and that the State which licensed 
them grants reciproeity to holders of certificates issued by the Pennsylvania 
Board. 

Department of Justice, 
Harrisburg, Pa., December 9, 1927. 

Dr. Arthur M. Peters, ·Secretary and Treasurer, State Board of Op
tometrical Examiners, Danville, Pennsylvania. 

Sir: Your request for an opinion relative to: 

(1) The right of the State Board of Optometrical Examiners of 
Pennsylvania to reciprocate with the State of Ohio, and 

(2) Whether or not your Board should accept reciprocal candidates 
on the basis of the requirements at the time the candidates became 
licensed ·in another State, is at hand. 

Section 10 of the Act of March 30, 1917, P . L. 21, as amended by the 
Act of May 19, 1923, P. L. 260, provides: 

''An applicant for a certificate of licensure who has 
been examined by the State Board of Optometrical Exam
iners of another State, which through reciprocity sim
ilarly accredits the holder of a certificate issued by the 
Board of Optometrical Education, Examination and 
Licensure of this Commonwealth to the full privileges 
or practice within such State, shall, on the payment of a 
fee of twenty-five dollars to the said board, and on filing 
in the office of the board a true and attested copy of the 

•said license, certified by the president or secretary of the 
State board issuing the same, and showing that the stand
ard of requirements adopted and enforced by said board 
is equal to that provided for by this act, shall, without 
further examination, receive a certificate of licensurp, ..... 
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It is clear, therefore, that it 1s incumbent upon your Board to grant 
reciprocity where the applicant has been licensed by a State that ha.s 
a standard of requirements equal to that provided by the Common
wealth of Pennsylvania. 

The State Board of Optometrical Examiners of this Commonwealth 
is ijhe sole judge of the question of whether or not the State from 
which the applicant applies for admission to practice in this Common
wealth on the basl.s of reciprocity has a standard of requirements equal .. 
to those laid down by this Commonwealth. 

The requirements laid down in thios Commonwealth in Section 5 of 
the Act of March 30, 1917, P. L. 21, as amended by Section 4 of tihe 
Act of May 19, 1923, P. L. 260, as amended by Section 1 of the Act 
of May 13, 1925, P. L. 659, provide that after January first, 1925, 
the applicant, in order to be entitled to take a standard examination, 
must have ''graduated from a school or college of optometry approved 
by the Department of Public Instruction as recommended by the State 
Board of Optometry on satisfactory completion of a course in op
tometry of not less than three years.'' 

It is apparent that the requirements laid down by the State of O~io 
are not as high as those provided by this Commonwealth, but as your 
Board must judge this question it is essential that you examine the 
standard of requirements enforced in the State of Ohio both as to 
preliminary and secondary educati-0n and determine whetlher or not 
they meet the r equirements of this Commonwealth. 

The principle · of reciprocity is based on the assumption that the 
reciprocal candidate or applicant must meet the requirements of the 
Pennsylvania Act at the time the applicant becomes licensed in the 
State from whi0h he or she applies for admission on the basis -0f 
reciprocity. If the candidate in question applies from the State of 
Ohio it is necessary for him to show your Board that at the time he 
was admitted to practice in the State of Ohio, that that State had re
quirements equal to those in existence at that time in Pennsylvan,ia. 

You are therefore advised: 

(1) That the State Board of Optometrical Examiners of Pennsyl
vania can reciprocate with the State ·of Ohio if the Board is satisfied 
that the requirements of the State of Ohio are equal to those of the 
Commonwealth of Pennsylvania and tlhat the State of Ohio grants 
reciprocity to the Commonwealth of Pennsylvania. 

(2) That the State Board of Optometrical Examiners can accept 
reciprocal candidates on the basis of the requirements at the time the 
candidates or applicants became licensed in the State from which they 
apply, provided they present satisfactory proof to your Board that 
tlhe r~quirements at the time of their admission were equal to or 
greater than those then in existence in this Commonwealth and that 
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the State which licensed them grants reciprocity to holders of cer
tificates issued by your Board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PENROSE HERTZLER, 

Special Depu~y Attorney General. 
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Vrug store8'-Regfatration-Operation by one not a pharmacist-Acts of 191"1 
and 19'2"1. 

Under section 1 of the Act of May 13, 1927 (No. 491), supplementing the 
Act of May 17, 1917, P. L. 208, requiring that every pharmacy or drug store 
shall lie owned by a licensed pharmacist, any person or partnership owning 
aJHl conducting a drug store at the time the· act was passed may continue to 
~o own and operate it, even though not a registered pharmacist. 

Department of Justice, 
Harrisburg, Pa., July 14, 1927. 

Mr. Charles F. Kramer, Director, Division of Drug Store Registration, 
State Board of Pharmacy, Harrisburg, Pennsylvania. 

Sir: I beg to acknowledge receipt of your communication of July 13th 
enclosing the application of Philip Walther and W . W. Davison of 
Franklin, Pennsylvania, for the registration of and permit to conduct 
a pharmacy under the name or title of Curtis Drug Company, said 
application having been made in accordance with the provisions of 
the Act of May 26, 1921, P. L . 1178, being a supplemental act to the 
Act of May 17, 1917, P . L. 208, together with your file in this con
nection. You have requested that you be advised of the proper action 
to be taken upon this application. 

The facts of the case, as I understand them, are the following : 
Prior to April 30, 1927, a pharmacy, properly licensed by the State 

Board of Pharmacy, was conducted at 1209 Liberty Street, Franklin, 
Pennsylvania, by Guy H. Curtis under his own name. On April 
30, 1927, Guy H. Curtis, by bill of sale, conveyed his pharmacy and 
drug store business at the above location to W. W. Davison. Im
mediately thereafter and prior to May 13, 1927, Mr. Davison sold an 
interest in the pharmacy to Philip Walther, and the business has 
since been conducted by Messrs. Walther and Davison under the 
name of Curtis Drug Company. Mr. Davison is not a registered 
pharmacist. Mr. Walther is a registered pharmacist as is also Mr. 
Albert J. P. Shafer who is employed in the pharmacy. The applica
tion which you have submitted to me is dated May 30, 1927, and is 
for a permit to conduct the above pharmacy for the period from July 
1, 1927 to June 30, 1928. 

No application has ever been made by, or permit granted to Messrs. 
Walther and Davison to conduct this pharmacy for the period from 
May 1, 1927 to June 30, 1927. 

The question which arises is whether this application should be 
granted in view of the approval on May 13, 1927, of Act No. 491 of 
1927, which is a supplement to_ the Act of May 17, 1917, P. L. 208. 
The relevant portion of the Supplemental Act is as follows: 
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''Section 1. Be it enacted, etc., That every pharmacy 
or drug store shall be owned only by a licensed phar
macist and no corporation, association or co-partnership 
shall own a pharmacy or drug store unless all the part
ners or members thereof are licensed pharmacists ex
cept that ~· * * any association or co-partnership which, 
at the time of the passage of this Act still owns and con
ducts a registered pharmacy or pharmacies, or a drug 
store or drug stores in the Commonwealth, may con
tinue to own and conduct the same * ~· * and except 
that any person not a licensed pharmacist who at the 
time of the passage of this Act owns a pharmacy or a 
drug store in the Commonwealth may continue to own 
and conduct the same * * *" 

The exceptions quoted above clearly show that it was the intention 
of the Legislature that any partnership or person owning and con
ducting a pharmacy or drug store on May 13, 1927, should be per
mitted to continue to own and conduct the same whether or not vll 
of the partners of said partnership are registered pharmacists and 
whether or not said person is a registered pharmacist. In view of 
the fact that Messrs. Walther and Davison owned and conducted the 
pharmacy, above referred to, before May 13, 1927, you are advise<l 
that their application for registration and. permit should be granted. 

Your attention is called, however, to the fact that the applicants 
are conducting a business under a fictitious name, i. e. Curtis Drug 
Company. This necessitates their being registered in accordance with 
the provisions of the Act -0f June 28, 1917, P. L. 645, as supplemented 
by the Act of June 20, 1919, P. L. 542, and amended by the Act of · 
June 29, 1923, P. L. 979. In order that your records may show that 
this Act has been complied with, it is suggested that you require for 
your files properly certified copy of the certificate filed as required 
by Section 1 of the said Act. 

Your attention is likewise called to the fact that it appears that this 
business has been conducted by Messrs. Walther and Davison from 
May 1, 1927 to June 30, 1927 without a permit. Your Board is there
fore in a position to take any action whic!h it may deem advisable to 
secure the payment of the fine provided for in Section 4 of the 
Supplemental Act of May 26, 1921, referred to above. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
PAUL C. WAGNER, 
Deputy Attornery General. 
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OPINION TO STATE COUNCIL OF EDUCATION 

.Y·unicipalities-Toirniships-AnnexatiO'l'lr-00'n$ent oif State Council of Educa· 
tion-.Act8 of April 28, 1903, May .~1, 1923, July 11, 1923, and April 7, 1927. 

1. There is nothing in the Acts of April 28, 1903, P. L. 332, July 11, 1923, 
P. L. 1047, l\lay 31, 1923, P . L. 4~3, and April 7, 1927, P. L. 161, which requires 
the consent of the State Council of Educlition as a prerequisite to a decree for 
annexation of a township to a city of the third class. 

2. Nor is such consent necessary where cities of the second class annex by 
ordinance portions of townships not exceeding one hundred acres and totally 
surrounded by the annexing city. 

Department of Justice, 
Harrisburg, Pa., January 24, 1928. 

Honorable James N. Rule, Secretary, State Council of Education, 
Harrisburg, Pennsylvania. 

Sir: We acknowledge receipt of the request of the State Council of 
Education to be advised on the following question: 

In proceedings for annexation of part of a township to a third 
class city is the approval of the State Council of Education a pre
requisite to a decree of annexation 1 

The Act of April 28, 1903, P. L. 332, is an Act ''For tJhe annexa
tion of any city, borough, township, or part of a township, to a con
tiguous city, and providing for the indebtedness of the same." 

The Act of July 11, 1923, P. L. 1047, is an Act "Providing a method 
of annexation of boroughs, townships, or parts of townships, to cities 
of the third class ; regulating the proceedings pertaining thereto ; and 
repealing inconsistent legislation.'' 

Section 10 of that Act expressly repeals, so far as it relates to 
annexations to third class cities the Act of April 28, 1903, P. L. 332, 
supra. 

The Act of May 31, 1923, P. L. 473, is an Act ''Authorizing the 
annexation to cities of the second class of portions of townships not 
exceeding one hundred acres in area and totally surrounded by said 
cities; and providing for the division of the assets and liabilities of 
said townships,'' and by Section 4 of that Act all acts and portions 
of acts conflicting with the provisions of this Act are repealed. 

T!he Act of April 7-, 1927, P. L. 161, is an Act "To amend section 
five of the act, approved the twenty-eighth day of April, one thousand 
nine hundred and three (Pamphlet Laws, three hu;ndred and thirty
two), entitled 'An act for the annexation of any city, borough, town
ship, or part of a township, to a contiguous city, and providing for 
the indebtedness of the same,' by requiring approval by the State 
Council of Education as a prerequisite to the annexation of part of 
a township to a contiguous city." 
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The title of the Act of 1927, P. L. 161, supra, gives no notice of 
an intention to amend th€ Act of 1923, P. L. 1047, supra, and only 
undertakes to amend Section 5 of th€ Act of 1903. 

The Act of 1903, supra, is not in effect as to third class cities and 
it follows that no amendment thereof or supplement thereto, can affect 
proc€edings for annexation to cities of the third class. If it were 
the legislative intention to affect proceedings for annexation to cities 
of the tJhird class notiCe to that effect would have to be given in the 
titl€ to the Act of 1927. 

Article III, S€ction 3 of the Constitution provides: 

"No bill, except general appropriation bills, shall be 
passed containing more than one subject, which shall be 
clearly expressed in its title.'' 

The Act of May 31, 1923, P. L. 473, supra, also provid€S a new pro
cedurfl for the annexation by cities of the second class of portions of 
a township not exceeding one hundred acres in area and which are 
totally surrounded by said city, and no referenc€ is made in tJhe Act 
of 1927, P. L. 161, supra. 

We are of the opinion, and so advise that the consent of the State 
Council of Education is not a prerequisite to a decree for annexation 
to cities of the third class, and is not necessary where cities of the 
second class annex by ordinanc€ portions of townships not exceeding 
one hundred acres in area and totally surrounded by the annexing 
city. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Deputy Attorney General. 
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OPIN~ON TO STATE EMPLOYES' RETIREMENT BOARD 

BanlG-ing Department-Employp. o1-1JJ1igib1e for retirement. Morrison's case . 
• 4cts of 1923, P. L. ~36; 1923, P. L . S58. 

Department of ,Justice, 
Harrisburg, Pa., May 11, 1927. 

Honorable Charles Johnson, Chairman, State Employes' Retirement 
Board, Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your letter of May 9th, wit'b 
file attached, asking whether Mr. John W. Morrison, a former em
ploye of the Department of Banking, was properly retired in accord
ance with the laws relating to the retirement of State employes. Your 
question put more ·s-pecifically is, as we understand it, substantially 
this: Is Mr. Morrison now eligible for retirement under the Act of 
May 24th, 1923, P. L. 436, or is he bound by his formal election 
to become a member of the State Employes ' Retirement Association 
and his subsequent retirement in pursuance thereof under the Act 
of June 27, 1923, P. L . 858? 

The said Act of May 24, 1923 provides that : 

''Section 2. Any State employe who has served as 
such for twenty-five years or more, or who has served as 
such for twenty years or m-0re and has reached the age 
of sixty-five years, shall be eligible to retirement, under 
the provisions of this act, if he or she is, in the opinion 
of the Governor, incapacitated or disabled from perform
ing his or her regular official duties. 

"Section 3. Any State employes desiring to take ad
vantage of the provisions of this act may express to the 
Governor his or her desire to do so. * * *'' 

The State Employes' Retirement Act of June 27, 1923, provides. 
in Section 20 : 

""" "" "" that any State employe, "~ho before the thirty
first day of December, one thousand nine hundred and 
twenty-four, shall have become eligible for retirement 
under the provisions of an act, entitled 'An act relating 
to the retirement of certain officers and empl-0yes here
tofore retired,' approved the twenty-fourth day of May, 
one thousand nine hundred and twenty-three, shall have 
the option of retirement thereunder or under the pro
visions of this act.'' 

Mr. Morris-0n was born February 15, 1841 and had been a State 
employe continuously since the year 1895. There is no evidence that 
he ever applied directly to the Governor for retirement under the 
Act of May 24, 1923, but he did make such an application on Sep-
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tember 8th, 1924 to Honora.ble Clyde L. King, Chairman of the State 
Employes' Retirement Board and was advised by him, that tJhe appro
priation provided by the 1923 Legislature for retirements, under said 
Act, would be more than exhausted by the payments to employes 
already retired, and that the Governor, therefore, was refusing to 
make further retirements under such Act. Mr. Morrison was further 
advised by the Chairman that if 1he would make application for 
membership in the State Employes' Retirement .Association, he would 
be both ,eligible and entitled, upon making one payment as a member, 
to immediate superannuation retirement under the said Act of June 
27, 1923. 

On September 18, 1924, Mr. Morrison made written application 
for superannuation retirement, to begin October 1st, 1924, under 
the provisions of the said Act of June 27, 1923 and on October 9, 
1924 his application was accepted by the State Employes' Retirement 
Board. He was accordingly retired as of October 1st, 1924 upon a 
retirement allowance of $228. 73 per month, repre·senting one-half of 
his average monthly earnings for the last 5 years; had he been retired 
under the Act of May 24, 1923, his monthly allowance would have 
been $270.83 or exactly one-half of his monthly salary during his 
final year of employment. 

We are of the opinion that it is now too late for Mr. Morrison to 
protest that he should have been retired, or to contend tJhat he is 
still eligible for retirement, under the Act of May 24, 1923. Had 
he, at the time he was actually retired, felt that he was entitled to 
retirement under this Act, he should have taken up and exhausted 
this possibility directly with the Governor l:)efore formally _exercising 
the option to be retired under the Act of June 27, 1923. In the 
opinion of Governor Pinchot, he might or might not, at that time, 
have been considered "incapacitated or disabled ' from performing his 
* * * regular official duties." When, on the other hand, he became 
a member of t'he State Employes' Retirement Association, his right, 
to be retired on a superannuation allowance became absolute. 

Having exercised the option provided by law by formally electing 
to become a member of the State Employes' Retirement Association 
and, in pursuance thereof, having been retired under the Act of 
June 27, 1923, we advise you that such retirement was properly made 
and that Mr. Morrison is bound by his election. 

Very truly yours, 

DEPARTMENT OF JUSTICE, . 
LEON D. METZGER, 

Deputy Attiorney General. 



OPINIONS OF THE ATTORNEY GENERAL 403 

f!resson Sanator'ium for Tttbercitlosis-Employes of~Oredit for prior service. 
Ahles' case. 

Department of Justice, 
Harrisburg, Pa., January 16, 1928. 

Honorable Wilmer Johnson, Secretary, State Employes' Retirement 
Board, Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your letter of December 8th, 
in which you ask to be advised whetJher credit for "prior service" 
rendered to the State upon an hourly compensation basis prio-r to 
January 1st, l924, may be allowed to Wilfred Ahles and Edward 
Ahles, two men who were admitted to membership in the State Re
tirement Association of September 10th, 1926. 

Your records show that Wilfred Ahles served the Cresson Sanator
ium from 1915 to 1923, inclusive, in the various capacities of laborer, 
fireman, carpenter, and electrician, all upon an hourly wage basis; 
that Edward Ahles served the same institution from 1913 to 1923, 
inclusive, first in the capacity of a truck driver, then as a chauffeur, 
upon an hourly wage basi:s. Each man was engaged in full-time and 
regula:r employment. It was continuous except for a break caused 
by service with the federal government during the War period 1917 
to 1919. · 

The question of prior service allowance, as provided for by Section 
10 of the State Employes' Retirement Act of June 27, 1923, P. L. 
858, can arise only in tJhe case of ''original'' members. Section 10 
reads in part as follows: 

''In computing the length of service of a contributor 
for Retirement purposes, under the provisions of this 
Act, full credit shall be given to each original member by 
the Retirement Board for each year of prior service as 
a State employe, as defined in Section 1, paragraph 6 
and 13 of this Act.'' 

Paragraph 9 of Section 1 of the Act, as amended by the Act of 
March 29, 1927, P. L. 77, defines an "original" member as follows: 

" 'Original member'. of-the retirement association shall 
mean a State employe who was at any time a State 
employe prior to January first, one thousand nine .hun
dred and twenty-five, whether or not such employment 
has been continuous, and who shall have become a mem
ber of the retirement association on or before December 
thirty-first, one thousand nine 'hundred and twenty
eight. '' 

Thus, in order to be an ''original'' member, one must have b_een, 
prior to January 1, 1925, a "State employe." Paragraph 6 of Section 
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1 of the Act, as amended by the Act of April 25, 1927, P. L. 387, 
defines the term "State employe" as follows: 

"'State employe' shall mean any person holding a 
State office under the Commonwealth of Pennsylvania, 
or employed by the year or by the rnionth . by the State 
Government of the Commonwealth of Pennsylvania, in 
any capacity whatsoever; * * *" 

If then, the service in question was such as to constitute these men 
"State employes,'' they would be entitled to prior service credit for, 
while paragraph 13 of Section 1 of the Act provides that '' 'prior 
service' shall mean all service completed not later than the thirty
first day of December, one thousand nine hundred and twenty-three,'' 
Section 10 of the Act clearly shows that it must be ''prior service 
as a State employe'' in order to establish the right to prior service 
credit. 

To be a "State employe" one must have been "employed by the 
year or by the month.'' In all cases of employment, in theory at 
least, a contract relationship exists between the employer and the em
ploye. Tlhis need not be evidenced by an express contract ; in fact 
in most fields of endeavor it is to be implied from the conduct and 
actions of the parties immediately concerned. When a State employe 
enters State se!'vice, the contract of employment, in the ordinary case, is 
almost entirely theoretical. Tiie term of employment is usually in
definite and, with few exceptions, is subject to termination at any 
time at the pleasure of the appointing or employing power. 

The contract feature of the employment will, therefore, be of little 
assistance to us in tlhe absence of a statement by the appointing or 
employing official that an employe was in fact ''employed by the year 
or by the month.'' Obviously, an employe could, in fact, be employed 
by the year or by the month and still have his compensation computed 
upon a per diem or hourly basis, payable in lump sum.s at regular 
intervals, as for instance, semi-monthly or monthly. 

Since the period for w!hich an employ(') is engaged for State service 
is largely a question of fact, all information available relative to 
such employment should be obtained from the employer. Dr. W. G. 
Turnbull was Medical Director of the State Sanatorium for Tuber
culosis at Cresson from October ,1912 to February, 1923 and he has, 
since the date of your request for this opinion, certified to your Board 
that both of these employes were in fact employed by the month. 

In view of this certification by Dr. Turnbull you are advised that 
credit for prior service may be allowed to Edward Ahles and Wilfred 
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Ahles for the years during which they were employed at the State 
Sanatorium for Tuberculosis at Cresson prior to January 1, 1924. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
LEON D. METZGER, 

Deputy' Attorney General. 

State Employes' Retirement Act-Enforcement. 
Cal'le of Augusta G. Raymond. 

Department of Justice, 
Harrisburg, Pa., February 3, 1928. 

Honorable Wilmer Johnson, Secretary, State Employes' Retirem~nt 
Board, Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your letter of January 23rd; 
in which you ask us to define the duties of the Heads of the various 
Departments and of your Board with respect to enforcing the (_)ru-

_ vision of Section 3 of the State Employes' Retirement Act of June 
27, 1923, P. L. 858, as amended by the Act of April 6, 1925, P. L. 
148, which provides for the compulsory membership of certain State 
employes in the State Employes' Retirement Association, and which 
reads as follow&: 

''Any State employe who becomes a State employe 
subsequent to the thirty-first day of December, nineteen 
hundred twenty-four, shall d-uring the first twelve months 
of employment as a State employe, have the option of 
membership, but after the first twelve months of such 
employment as a State employe membership as a new 
member shall be compulsory." 

Your inquiry is occasioned by t1ie case of Augusta G. Raymond. 
Miss Raymond first entered State employment December 22, 1925, as 
a stenographer in the Department of Highways. On January 18, 
1927, she was transferred to the Governor's Office as Head File Clerk. 
On January 17, 1928, Miss Raymond, for the first time, made formal 
application for membership in the State Employes' Retirement Asso
ciation. 

During the first year of Miss Raymond's employment with the 
Highway Department, membership in the Association was optional 
with !her and she did not join. At the end of her first twelve months 
of employment, to wit, on December 22, 1926, membership became 
compulsory. The question arises as to who was responsible for enforc-
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ing the compulsory membership provision of Section 3 of the Act as 
to Miss Raymond. 

Section 7 of the Act which carries the heading, ''Duties of Heads 
of Departments,'' provides, inter alia: 

"(2) The head of each Department shall, upon the 
employment or entering into office of any State employe, 
inform such person of the retirement system hereby es
tablished and of his opportunity to become a member 
of the retirement association. 

'' ( 3) The head of each department shall, on the first 
day of each calendar month, notify the retirement board 
of the employment or the entering into office of new 
State employes, and shall submit t.o the board a state
ment showing the name, sex, title, compensation, duties, 
and date of birth of each of such new State employes. 
• • • 
'' ( 4) Under the direction of the retirement board, 

the head of eac!h department shall furnish such other 
information, and shall keep such records, as the board 
may require in the discharge of its duties. 

'' ( 5) The head of each department shall cause to be 
deducted on each and every pay-roll of a contributor, 
for each and every pay-roll period subsequent to Decem
ber thirty-first, nineteen hundred twenty-three, such per 
centum of the total amount of salary earnable by the 
contributor in such pay-roll period as shall be certified 
to the head of each department by the retirement board 
as proper, in accordance with the provisions of this act . • * .,, 

Section 4, paragraph (12) provides that: 
''The retirement boaJ;'d shall perform such other func
tions as are required for the execution of the provisions 
of this act. '' 

~'.f"··~~~~-~.~~·~±,.v-... ~-~~ ·t··' fl~~~:~;".~~ '.;;s..~~~.;.!-:~- -~· ' ' .,_: . 
It is clearly the duty of the head of eac'h Department to inform 

new employes entering his office of the existence of the Retirement 
system and of their opportunity to become members of the Retire
ment Association. The Act seems silent however a.s to who shall 
take the initiative in enforcing the provision of Section 3 as to com
pulsory membership after twelve months of service. Under such 
circumstances we must decide from a consideration of the provisions 
of the Act above quoted, which appear to be the only ones pertinent 
to this question, how the Legislature intended the compulsory mem
bership feature to be enforced. 

Two things are clear: (1) the head of each department, on tlhe first 
of each month, is required to notify the Retirement Board of the em
ployment or entering into office of new employes and this notification 
is to be accompanied by a statement showing the name, sex, title, 
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compensation, duties, and date of birth of each such new employe; 
(2) the Department !head must cause to be deducted on eacb and 
every pay-roll of a contributor, for each pay-roll period subsequent 
to December 31, 1923, such per centum of the total amount of salary 
earnable by the contributor in such pay-roll period "as shall be cer
tified to the head of each Department by the Retirement Board as 
proper." An employe first entering state service in 1925 would, of 
course, not need to be a "contributor" during the first year of serv
ice, but at the end of that period he or s!he would automatically be
come a member of the Retirement Association and hence a '' contribu
tor'' within the meaning of that word as used in this Section whether 
deductions are immediately commenced as contemplated by the Act, 
or whether due to some administrative failure they are delayed in
definitely. 

The Act being clear as to the compulsory membership feature, I 
am of the opinion that you should insist upon the !heads of all depart
ments notifying you of the engagement of new employes, exactly as 
is required by Section 7, paragraph (3). While the Act is not clear 
as to whose duty it is to enforce the compulsory feature of member
ship after twelve months of employment, I feel that your Board is 
probably in the best position to take the initiative in this respect. 
The duties of the average department head relative to the Retirement 
System are a mere incident and may possibly be neglected when more 
primary responsibilities press. While I am of the opinion that he 
should do so, he is apt not to keep an accurate check on employes 
who !have not, during their first year of employment, elected to join 
the Association. 

Your Board, the duties of which pertain to retfr.ement matters ex
clusively, can, from the information furnished it by department heads, 
when new employes are engage:l, keep records and notify the various 
department heads when the compulsory feature of membership will 
become operative as to any of their employes, advising also, at the 
same time, the amount of deduction to be made each pay-roll period. 
As provided in Seetion 7, paragraph ( 4), you may also require Depart
ment heads to keep such records and furnish such information as the 
Board may deem necessary in the diGharge of. its duties. 

This would centralize in one Board, rather than spread among num
erous department heads, the duty of taking the initiative in the en
forcement of the compulsory membership provision. It would seem 
to be the most practicable method of solving this difficulty since the 
department heads concerned would have no means of knowing the 
amount of deductions to be made except upon .the advice of your 
Board even though they did, or should, know the date when compul
sory membership becomes effective. 
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I would also suggest that your Board make a systematic effort to 
ascertain from the various department heads whether there may be 
other cases existing where the compulsory pr{)vision as to membership 
has not been enforced. 

Returning now to the particular situation with respect to Miss Ray
mond. It is a condition incident to State employment that every 
person who first becomes a State employe after December 31, 1924, 
shall, at the very latest, become a member of the Retirement Asso
ciation after the first twelve months of such employment. Employ
ment as a State employe cannot be accepted and continued free from 
this condition. It is inconceivable t'hat the clear provision of the Act 
with respect to conpulsory membership might be defeated by an 
administrative failure or inadvertence. There has, however, in the 
past been some excuse for this adm,inistrative failure since the Act is far 
from clear as to what administrative agency should take the initia
tive in the enforcement of the compulsory membership provision. 

You are accordingly advised that Miss Raymond's deductions must 
be computed from December 22, 1926, but that under your approved 
practice in such cases her back payments may be w spread as to 
create as little hardship as possible. 

Very truly yDurs, 

DEPARTMENT OF JUSTICE, 
LEON D. METZGER, 

Depnty Attorney General. 

Public officers-Retirement-Appointive ojJicers-:--Elective ojJicers-"Volun
ta.rv"-Words and phra-Sell-A.cts of Jnne 27, 1923, P . L. 8.'i8, and April 22, 
1927, P. L. 349. 

1. Elective officers who may not succeed themselves discontinue their State 
service not voluntarily when their term expires. 

2. When elective officers who may succeed themselYes run again and are 
defeated, their discontinuance from State service is not voluntary; when they 
fail to run again, their discontinuance from etate service is voluntary. 

3. When appointive State officers are not reappointed, their discontinuance 
from State service is not voluntary. 

4. When appointive officers resign, their discontinuance from State service 
is voluntary. 

Department of Justice, 
Harrisburg, Pa., December 27, 1928. 

Honorable Charles Johnson, Chairman, State Employes' Retirement 
Board, Harrisburg, Pennsylvania. 
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Sir: ·This Department is in receipt of your letter of December nine
teenth in which you ask to be advised whether elective State officers 
and appointive State officers, commissioned for a definite term, may 
when their terms of office expire, be considered as having '' discon
tinued from service, not voluntarily" within the meaning of Section 
11, paragragh 3 (b) of the State Employes ' Retirement Act of June 
27, 1923, P. L. 858, which provides: 

'' 3. Should a member be discontinued from service 
not voluntarily, after having completed ten years of totai 
service, he shall be paid as he may elect as follows : 

"(b) An annuity of equivalent actuarial value to his 
accumulated contributions, and, in addition, a State an
nuity, beg.inning immediately, having a value equal to 
the present value of a State annuity beginning at the re
tirement age, of one one-hundred-sixtieth (1-160) or one 
one-hundredth (1-100) of his final salary multiplied by 
the number of years of prior service, plus one one hun
dred-sixtieth (1-160) or one one-hundredth (1-100) of 
his final salary multipled by the number of his years 
of service as a member." 

\ 

Let us consider first the case of elect.ive officers, by which, in this 
opinion, we mean the Governor, the Auditor General, the State Treas
urer and the Secretary of Internal Affairs. If any doubt ever existed 
as to the eligibility of these officers to membership in the State Em
ployes' Retirement Association, it was removed by the Act of April 
22, 1927, P. L. 349, amending Section 3 of the Retirement Act of 
June- 27, 1923, P. L. 858. 

Clearly, therefore, the four electice officers under discussion are 
"State employes" .within the meaning of Section 1, paragraph 6 of 
the Retirement Act. Upon first impression the expression "discon
tinued from service, not voluntarily" would seem scarcely to be ap
plicable to the case of an elective officer, especially one who cannot 
under the Constitution succeed himself. When elected he knows 
that so far as that office is concerned his State service will be dis
continued automatically at the expiration of his term. Still the 
Legislature also knew this when it used the words ''Should a member 
be discontinued from service, not voluntarily" to apply generally to 
all State employes who had joined the Retirement Association. It 
might have made a special classification of elective officers but it 
did not. Therefore, any construction of Section 11, paragraph 3 (b) 
which would ignore entirely the case of an elective officer would of 
necessity be inadequate. 

We are then faced w,ith a more or less simple question when we 
seek to determine whether an elective officer who cannot succeed him
self discontinues his State service voluntarily, or involuntarily when 

' his term of office expires. It must be one or the other and the ques-
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tion is which designation would seem more nearly to fit, "voluntary" 
or "not voluntary." The officer may be, and frequently is, a man 
with many years of serv.ice as a State employe before he is called 
upon to run for an elective office. Such .a man would have very 
valuable vested rights by virtue of his past services as a State em
ploye, and, if we should hold that he is to be deprived of these rights 
when he accepts an elective office, it might have the effect of pre
venting old employes with experience well qualifying them to fill such 
offices from running. 

Can we say that a man's d,iscontinuance from State service is vol
untary when he has absolutely no volition to exercise in the matter 
except such as may have been involved when he consented or chose to 
run for an office with a definite term~ In the Century Dictionary 
and Cyclopedia "voluntary" is defined as follows: 

"Proceeding from the will; done of or due to one's 
own accord or free choice ; unconstrained by external 
interference, force, or influence; not compelled, prompted, 
or suggested by another; spontaneous; of one's or its own 
accord ; free. ' ' 

In giving effect to the language which the Legislature used with 
the manifest intention of embracing all persons in the Retirement 
Association it seems reasonable to conclude that when the term of 
an elective officer, who may not succeed himself, exp.ires, his discon
tinuance from serv,ice must be considered as not voluntary. It is 
interesting to note that the New York authorities have given t--0 the 
expression discontinued from service "through no fault of his own, 
etc.,'' a similar ,interpretation. 

The same reasoning applies and the same conclusion must follow 
in the case of an officer appointed for a definite term. He may not 
continue on in service of his own accord; the appointive power at the 
date of the expiration of such an officer's term may alone determine 
whether he is to be cont,inued in his position. The conclusion would 
be otherwise, of course, if such appointive officer should choose to 
tender his resignation at the end of his term or prior thereto. That 
action however formally taken would be evidence of a voluntary discon
tinuance. 

There is also, we believe, a difference in the case of the elective 
officer who may succeed himself and the one who may not. If the 
former runs again for office and is defeated, his discontinuance from 
State service is, of course, involuntary. If he declines or fails to run 
again his discontinuance from service would be voluntary. 

You are therefore advised: 
1. That elective State officers who may not succeed themselves, dis

continue their State service not voluntarily when their terms expir~. 
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2. That when elective officers who may succeed themselves run 
again and are defeated, their discontinuance from State service is not 
voluntary; that when they fail to run again, their discontinuance 
from State service is voluntary. 

3. That when appointive State officers are not reappointed, their 
discontinuance from State service is not voluntary. 

4. That when appointive officers resign, their discontinuance from 
State service is voluntary. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
LEON D. METZGER, 
Deputy Attorney General. 
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OPINION TO STATE REGISTRATION BOARD FOR 
PROFESSIONAL ENGINEERS 

·-Engineers-Land .~urveyors-Registration-F'ees--Act of May 6, 1927. 

1. "The State Board for Registration of Professional Engineers must require 
an applicant to show that he is qualified for registration as provided by the 
Act of May 6, 1927, P. L. 820, and this is the case whether or not he holds 
a registration certificate issued by the former board under the unconstitutional 
Act of May 25, 1921, P . L. 1131. -

2. The applicant is not required to take .out a new certificate and pay 
again the fee of $20, which he paid for his old certificate. He may, if he 
prefers, and is shown to be qualified, be registered and receive as evidence 
thereof a registration card, upon payment of the nominal fee of one dollar. 

Department of Justice, 

Harrisburg, Pa., September 13, 1927. 

Honorable Richard L. Humphrey, President, State Registration Board 
for Professional Engineers, Philadelphia, Pa. . . -

Sir: We have your request to be advised with regard to the inter
pretation to be placed upon that part of Section 4 of the Act of May 
6, 1927 (No. 415) which is as follows: 

"Provided further, That the board shall register, upon 
the payment of the renewal fee provided in this act, and 
shall issue a registration card for •the year 1927, to each 
person surrendering to it an authentic registration card 
for 1927 or 1926 issued by the State Board for Regis
tration of Professional Engineers and of Land Surveyors 
created by the act, approved the twenty-fifth day of May, 
one thousand nine hundred and twenty-one (Pamp'hlet 
Laws, eleven hundred and thirty-one), entitled 'An act 
to regulate the practice of the profession of engineering 
and of land surveying; creating a State Board for the 
Registration ·of Professional Engineers and Land Sur
veyors· defining its powers and duties; imposing certain 
duties ~pon the Commonwealth and political subdivisions 
thereof in connection with public work; and providing 
penalties,' which act was declared unconstitutional by 
the Supreme Court ·of the Commonwealth of Pennsyl
vania." 

We understand that you desire to be advised particularly whether 
under the language quoted your Board can register professional en
gineers and surveyors without requiring them to satisfy you that they 
are qualified for registration under the Act of 1927. 

It is necessary for us in order to see clearly the Legislature's purpose 

415 
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in inserting this proviso in the Act of 1927 to refer briefly to the 
history of prior similar legis:lation in this State. 

By the Act of May 25, 1921, P. L. 1131 the Legislature required all 
persons practicing the professions of engineering and of land sur
veying to register with the State Board for the Registration of Pro
fessional Engineers and of Land Surveyors. In order to be registered 
it was necessary for applicants to pay to the Commonwealth fees of 
twenty dollars ($20.00) for registration either as an engineer or as a 
land surveyor or thirty dollars ( $30.00) for registration as both an 
engineer and land surveyor. In the case of Commonwealth vs. 
Humphrey, 288 Pa. 280 the Supreme Court declared the Act of 1921 
unconstitutional. The Act of May 6, 1927 was enacted to accomplish 
the same purpose which the Legislature ineffectually evidenced by the 
Act of 1921. The new Act seeks to avoid the constitutional pitfalls 
encountered by the Act of 1921. 

The Legislature in 1927 did not appropriate money to refund to 
those engineers and land surveyors who 'had registered under the Act 
of 1921 the fees which they had paid into the State Treasury for their 
registrations. This fact is important in connection with the inter
pretation of the language quoted in your inquiry. 

It is our opinion that the language quoted was intended by the 
Legislature merely to relieve those persons who had paid fees into the 
State Treasury in an amount equal to or greater than the fees required 
by the Act of 1927 from the necessity of again pay,ing into the State 
Treasury fees for obtaining' registration under the new act; and in 
our opinion this is the only effect which can be given to the language 
quoted. 

In our opinion every person registered under the Act of 1927 must 
satisfy your Board that he is qualified for registration. We under
stand that the old files and records of the State Board for the Regis
tration of Professional Engineers and of Land Surveyors have been 
turned over to your Board. These you may consult in investigating 
the qualifications of any particular applicant, but you cannot escape 
the duty in every instance of requiring an applicant for registration, 
whether he held a registration certificate issued by the former Board 
or not, to satisfy you that he is qualified for registration as provided 
by the Act of May 6, 1927. 

We call your attention to the fact that the language of the Act of 
1921 was not the same as the language of the new Act. The Act of 
1927 specifically requires that in order to be registered a professional 
engineer must satisfy your Board that he "is competent to be placed 
in responsible charge of" engineering work; and a surveyor must 
satisfy you that he "is competent to be placed in responsible charge 
of" surveying work. These expressions did not appear in the Act of 
1921 and it would, therefore, not be permissible to register any one 
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under the Act of 1927 merely on the presentation of evidence that he 
wa.s previously registered under the Act which the Supreme Court 
declared to be unconstitutional. 

All that the language quoted in your request for an opinion really 
means is that an applicant for registration may by paying a fee o>f 
twenty dollars ($20.00) receive a certificate of registration from your 
Board, but that if he was previously registered by the old Board and 
paid a fee for a certificate of registration, he shall not be obliged to 
take out a certificate of registration and pay the fee for it under the 
Act of 1927. He may, if he prefers, be registered and receive as 
evidence of his registration only a registration card, upon payment of 
the nominal fee of one dollar ($1.00). The requirements for the 
issuance of a certificate and for the issuance of a card are in all other 
respects identical. 

S-4593-A. G.-14 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 
/ 
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State 7'reas1trer--Responsibility for sums collected but not remittedr-Highway 
Department. 

The State Treasurer is not liable to account for sums of money not received 
by him, not at any time under his care or in his custody. 

. Department of Justice, 

Harrisburg, Pa., May 17, 1927. 

Honorable Samuel S. Lewis, State Treasurer, Harrisburg, Pa. 
Sir: I am in receipt of your request of May fifth, for an opinion 

as to ypur responsibility for the sum of four hundred twenty dollars 
and sixty cents ($420.60) collected by the Department of Highways 
and not remitted to you. It appears from the facts submitted to me 
that in the receipts from the Department of Highways for December 
24, 1924 there was a shortage of four hundred twenty dollars and 
sixty cents ($420.60) being a part of a deposit whic!h should have 
amounted to five hundred dollars and forty cents ( $500.40). 

When the deficit was discovered a thorough investigation was made 
by the Pennsylvania State Police. On January 9, 1925 a report was 
made that it was impossible to determine the manner in which the 
money disappeared and the individual responsible therefor. The loss 
was discovered by an employe in the Department of Highways who is 
now dead, and the employe in immediate charge of the fund has since 
been dismissed. 

The investigation revealed also that there was no bond covering a 
loss or of a theft by an employe. As the responsibility was not de
finitely attached to any employe there could not be instituted any 
criminal or civil action. 

As State Treasurer you are required to furnish a bond conditioned 
for the true and faithful performance of the trusts and duties of your 
office. Included in y<mr duties is the requirement to keep a correct 
and accurate account of all moneys received and expended. You are 
not responsible, however, for losses occurring in another Department 
as the result of a failure to deliver the moneys to you. 

I, therefore, advise you that under the facts submitted you are not 
liable to account for this money which was not received by you nor 
was it at any time under your care or in your custody. 

very truly yours, 

DEPARTMENT OF JUSTICE, 
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THOS. J. BALDRIGE, 
Attorney General. 
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Sta,tc Treasurer-Securities- Evidences of indebtednesses-

Responsibility as State Treasurer and custodian of securities and evidences 
of indebtednesses placed in his hands hy the various departments, boards and 
commissions of the State Government. Act of April 13, 1927, Act No. 164. 

Department of Justice, 

Harrisburg, Pa., August 11, 1927. 

Honorable Samuel S. Lewis, State Treasurer, Harrisburg, Pa. 

Sir: We have your request to be advised with respect to your 
responsibility as State Treasurer and custodian ·of the securities and 
evidences of indebtednesses placed in your hands by tJhe various depart
ments, boards and commissions of the State Government. 

You desire particularly to be advised whether it is your duty to 
investigate the character of such securities and evidences of indebted
nesses in view of the fact that under Section 701 (b) of the Adminis
trative Code of 1923, (Act of June 7, 1923, P. L. 498) as amended by 
the Act of April 13, 1927 (Act No. 164) the Governor is empowered 
and requir·ed, "To approve and disapprove all investments by depart
ments, boards or commissions, of funds administered by such depart
ments, boards or commissions." 

As State Treasurer you are ex ·officio a member of a number of State 
boards whose duty it is to invest funds administered by them. You 
are a member of the Public School Employes' Retirement Board, the . 
State Employes' Retirement Board and the State Workmen's Insur
ance Board. 

As a member of these boards it is, of course, your duty to investigate 
the value of any investments which these boards propose to make, to 
the same extent to which it is the duty of ijhe other members of these 
boards to make such investigations. In this respect, your duty is 
neither greater nor less than that of other members of the boards 
mentioned. 

In this connection it is pertinent to advise you that in our opinion 
the amendment to Section 701 of the Administrative Code, which we 
have quoted above, does not in any wise relieve any department, board 
or commission of the primary responsibility for investing funds which 
are administered by such department, board or commi~ion. The 
Governor has not been substituted for any department, board or com
m1ss10n in the matter of e:x;ercising careful discretion in making in
vestments. The Legislature has merely given to the Governor, through 
his power and duty to . approve or disapprove investments, a veto 
power oevr the exercise of their discretion by the se~ral departments 
hoards and commissions having investments to make. 

Your responsibility as "custodian" of securities or evidences of in
debtedness which departments, boards or commissions, with the ap-
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proval of the Governor, have determined to purchase does not, like 
your responsibility as a member of certain boards, require you to in
vestigate the value of such securities or evidences of indebtedness. 

It is, however, you duty: 
1. Tp with:hold payment for any securities which any department, 

board or commission has undertaken to purchase if such securities are 
not within the classes of investments which such department, board or 
commission may lawfully make. W·e have recently forwarded to you 
a copy of an opinion rendered to the Budget Secretary ad vising him 
in detail classes of securities may lawfully be purchased by the several 
departments, boards, commiss.ions and officers having funds to invest, 
and we now advise you that you may make payment for any invest
ments which are held to be lawful in that opinion: 

2. To see to it that any securities for which, as custodian of the 
funds administered by any department, board or commission, you are 
requested to make payment, are in fact the securities or other evidences 
of 1 indebtedness in which such department, board or commission has 
agreed to invest funds. To enable you to satisfy yourself on this point 
you are entitled to demand in each im>tance a certified copy of the 
agreement or resolution under which you are requested to make pay
ment for securities or other evidences of indebtedness; 

3. To pay for such securities or other evidences of indebtedness the 
price or amount which the department, board or commission has 
agreed to pay for or invest in them. Ordinarily the securities or 
evideness of indebtedness should be delivered t·o you at your office in 
the State Capitol before you pay for them; but' to this general rule an 
exception must be made when any department, board or commission 
has determined to take a mortgage on real estate or a ground rent as 
an investment. 

We have recently advised the Budget Secretary that in our opinion 
departments, boards and commiS.Sioiis of the Commonwealth ought not 
to invest moneyer in ground rents or mortgages unless such investments 
are fully covered by policies of title insurance, written by financially 
sound title insurance companies. If this salutary practice be followed 
settlements for ground rents and mortgages must necessarily be made 
at the establishments of the title companies which are going to insure 
the titles. This will render it necessary for your repr·esentative to 
be present at such settlements so thatyou may be assured directly that 
the ground rent or mortgage for which settlement is being made will 
have the lien which the department, board or commission investing in 
it intends it to have, and that title to the securities will be insured as 
per the terms of the Governor's approval of the investment. In our 
opinion if your representative is present at the settlement, is satisfied 
that there are no prior liens except those represented as existing, to 
the department, -board or commission on making the invest~ent, and 
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sees the owner of the property execute the ground rent or mortgage, 
you can without the risk of personal liability, forthwith deliver your 
check as custodian of the fund out of which the investment is ·being 
made, for the amount of the ground rent or mortgage; but your rep
resentative should, in addition, personally see to it that the ground 
rent or mortgage is delivered to the recorder of deeds of the poper 
county for the purpose of having it immediately recorded; 

4. Finally it is your duty carefully to preserve all securities or 
evidences of indebtedness coming into your possession as "custodian," 
using such facilities for this purpose as the Commonwealth has afforded, 
until such time as you are duly d,irected to dispose of them by the 
department, board or commission having authority to give you such 
directions. In disposing of negotiable securities, you should require 
payment to be made at your office before delivery, and delivery to be 
accepted at your office. 

To summarize, we advise you that Section 701 (b) of the .Adminis
trative Code as amended by the Act of April 13, 1927, neither enlarges 
nor diminishes your responsibility either as a member of certain boards 
whose duties require them to invest certain funds, or as "custodian" of 
such funds and the securities or evidences of indebtedness in which 
they are invested; and that as ''custodian'' of such securities and 
evidences of indebtedness, your responsibility is limited to the duties 
specifically enumerated in this opinion. 

Very truly yours, 

DEP .ARTMENT OF JUSTICE, 

,Appropriations-H o.~pitals-M erge.r. 

WM. A. SCHNADER, 

Special Deputy Attorney Gene-rai. 

Authority of State Treasurer to pay appropriations made by Acts Nos. 182A 
and 207 A of the 1927 Session, to the Medico-Chirurgical Hospital and to the 
Polyclinic Hospital of the University of Pennsylvania. 

Department of Justice, 

Harrisburg, Pa., November 14, 1927. 

Honorable S. S. Lewis, State Treasurer, Harrisburg, Pennsylvania. 
Sir : We have your request to be advised with regard to the ap

propriations made by Acts Nos. 182A and 207A of the 1927 Session. 
The former of these Acts appropriates to the "Medico-Chirurgical 
Hospital of the University ·of Pennsylvania" $61,000 for the purpose 
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of maintenance, the same to be paid as all other similar appropria
tions made by the 1927 Session are to be paid, namely, at the rate of 
$3.00 per day for medical and surgical service rendered to indigent per
sons. The other Act makes an appropriation of $104,000 to the 
"Polyclinic Hospital of the University of Pennsylvania," the pur
pose of the appropriation being identical with that of the appropria
tion to the Medico-Chirurgical Hospital. 

Your inquiry arises out of the following facts: 
Originally the Medico-Chirurgical and Polyclinic Hospitals were 

separate institutions. in Philadelphia. However on July 31, 1916 the 
Med.ico-Chirurgical Hospital was merged with the University pf Penn
sylvania by decree of Qourt of Common Pleas No. 5 of Philadelphia 
County; and on January 28, 1918 the Philadelphia Polyclinic and 
College for Graduates in Medicine which owned the Polyclinic Hos
pital was merged w,ith the University of Pennsylvania by decree of 
the same Court. · 

On August 16, 1926 by decree of the same Court the Diagnostic 
Hospital of Philadelphia was merged with the University of Penn
sylvania. 

Since the merger of the Medico-Chirurgical Hospital with the 
University of Pennsylvania the "Medico-Chirurgical Hospital of the 
University of Pennsylvania" has been conducted as a separate in
stitution in the city of Philadelphia; and since the merger of the 
Philadelphia Polyclinic College for Graduates in Medicine with the 
University of Pennsylvania the "Polyclinic Hospital of the University 
of Pennsylvania'' has been conducted as a separate institution. 

Upon its merger with the University of Pennsylvania the Diagnostic 
Hospital ceased to function. 

From the facts already stated is it obvious that the University of 
Pennsylvania owned both the Medico-Chirurgical Hospital and the 
Polyclinic Hospital on the date of the approval of Acts Nos. 182A 
and 207 A of the 1927 Session; and we are informed that while the 
two institutions were operated by the University as separate :institu
tions there were as far as possible a co-ordination of the work they 
were doing so as to avoid an unnecessary duplication of expense. The 
same staff of physicians and nurses served both' institutions, and 
patients were freely transferred from one hospital to the other both 
for the purpose of avoiding duplication of services in the two hospitals 
and for the purposes of better serving the patients in each. 

At the time of the merger with the University of Pennsylvania of 
the three institutions we have mentioned, it was understood that the 
University of Pennsylvania would erect a new hospital to be con
ducted under the auspices of the Graduate School of Medicine of the 
University of Pennsylvania and to be known as the Medico-Chirur
gical-Polyclinic-Diagnostic Combined Hospitals of the University of 



OPINIONS OF THE ATTORNEY GENERAL 

Pennsylvania; and on or about October 1st of this year the new 
hospital building was completed and both the Medico-Chirurgical and 
Polyclinic Hospitals moved into the new building. 

The questions you propound are : 
1. Can the appropriations made by Acts Nos. 182A and 207 A be 

paid if in the new buildings erected by the University of Pennsylvania 
the Medico-Chirurgical and Polyclinic Hospitals, respectively, are 
maintained as seperate and distinct institutions although housed 
within the same building; and 

2. If the identity of these institutions disappears and each of 
them becomes part and parcel of the Medico-Chirurgical-Polyclinic
Diagnostic Combined Hospitals of the University of Pennsylvania, 
can the appropriations be paid~ 

There are a number of opinions of former Attorneys General which 
have a bearing upon the answer to your questions. 

On August 23, 1909 Assistant Deputy Attorney General William 
M. Hargest advised Auditor General Robert K. Young that if two 
institutions merged after appropriations had been made to each of 
them the consolidated corporation could not receive the appropria
tions made to the seperate .institutions. In his opinion he said : 

"If one of these institution consolidates or so merges 
with the other as to lose its identity, there is no au
thority of law to take the money which the State ap
propriated to it, and give it to another institution, and 
you are therefore adv,ised that if the merger is made 
in the manner proposed, to wit, a corporation formed 
as successor to the two institutions, the appropriation of 
the institution which goes out of existence could not be 
paid to any other charitable institution.'' 

However, Judge Hargest continued: 

"Without expressing any· positive opinion on the sub
ject, I suggest that it may be possible * * * to effect 
a consolidation of these schools by a method by which 
neithed will lose its identity, and under circumstances 
which might save the appropriation to both.'' 

On July 7, 1910 Assistant Deputy Attorney General Hargest ad
vised the Auditor General that an appropr,iation to the Pennsylvania 
Industrial School of Chester County would not be available to a new 
corporation of the same name to be cr.eated in Montgomery County. 

On July. 25, 1911 Attorney General John C. Bell advised Auditor 
General A. E. Sisson that by reason of the merger of the Christian 
Home, York, Pennsylvania, with the York Society to Protect Children 
into a new corporation known as "York Society to Protect Children 
and Aged Persons" the Legislature's appropriation to the Christian 
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Home had been lost as it could not be paid to the new institution. 

The circumstances out of which your inquiry arises are somewhat 
different from the cases cited in that there has been no change in 
the ownership of the ,institutions or in their general location since 
the Legislature made the 1927 appropriations. Both institutions were 
owned by the University of Pennsylvania and both were located in 
Philadelphia when the appropriations were approved. Both institu
tions are still owned by the Un,iversity and are still in Philadelphia 
although not in the identical location in which they were when the 
appropriations were made. Both appropriations were really made to 
the University of Pennsylvania to be expended by it in connection 
with the ma_intenance of the hospitals mentioned. 

Under these circumstances we are of the opinion that the University 
will still be entitled to the moneys appropriated notwithstanding the 
re-location of. both hospitals if it continues to operate them in such 
a way as to preserve their identity as separate branches of the Univer·
sity's work. This view is not in conflict with any of the opinions to 
which we have referred and is entirely consistent with the sugges
tion made by Judge Hargest in his opinion of August 23, 1909. 

On the other hand, it is our opinion that if the identity of these 
hospitals were completely submerged in the Medico-Chirurgical

.Polyclinic-Diagnost.ic Combined Hospitals of the University of Penn
sylvania it would not be lawful to pay the appropriations to the 
University. When the Legislature made the appropriations it made 
one for the Medico-Chirurgical Hospital and the other for the 
Polyclinic Hospital. It did not appropriate anything to a new and 
different institution to be formed by the combination of three hos-. 
pitals under a new name; and were we to sanction the payment of 
both appropriations for the use of . the new institution we would, in 
effect, be re-writing the appropriation Acts. 

Accordingly you are advised that .if the Medico-Chirurgical and 
Polyclinic Hospitals be continued as distinct hospitals even though 
they are housed in the same building, the appropriations made by the 
Legislature to them may be paid; but that if the identity of these two 
institutions has been completely lost the appropriations will not be 
available to the larger institution of which they have become parts. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 
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.Appropriations-North Office Building-

The Act of May 4, 1927, Act No. 387, authorizes the Department of Property 
and Supplies to "erect, construct and conplete ready for furnishing an office 
building" in Capitol Parle The ·appi:opriation could not be used for the pay
ment of a contractor or contraetors to whom a part of the work of erecting 
the building was awarded, unless the total cost of the building were not to 
exceed one million dollars. 

Department of Justice, 

Harrisburg, Pa., November 15, 1927. 

Honorable Samuel S. Lewis, State 'freasurer, Harrisburg, Pa. 

Sir : We have your letter of October 27 mak,ing certain inquiries 
with regard to the validity and interpretation of the Act of May 4, 
1927 (Act No. 387) for the erection of what is known as the "North 
Office Building." You inquire: 

1. Whether the Act is constitutional under Article · III, Section 
3 of the Constitution wh,ich requires that every bill relate to but one 
subject, which shall be clearly expressed in the title; 

2. Whether properly interpreted the Act requires the construc
tion of a building which when complete and ready for furnishing 
shall have cost not more than one million dollars ($1,000,000) ; and 

3. Whether under the Act a contract could be awarded for a 
part of the building if the entire bu,ilding cannot be constructed for . 
one million dollars ($1,000,000). 

Before answering your inquiries we desire to call your attention 
to the fact that this Act in all of its essential features is identical 
w,ith the Act of July 18, 1919, P. L. 1053 under which the South 
Office Building was constructed. 

The title of the Act of 1919 was exactly the same as the title of the 
Act of 1927 except that the agency designated to administer the Act 
of 1919 was the Board of Commissioners of Public Grounds and 
Buildings, whereas the agency designated to administer the Act of 
1927 is the Department of Property and Supplies. 

The Act of 1919 provided that the Board of Commissioners of 
Public Grounds and Buildings ''is hereby authorized and empowered, 
to erect, construct, and complete, ready for furnishing, an office build
ing in the Capitol Park, and to provide for the necessary filling, 
grading, and terracing, in connection with the said building." 

Section 6 of the Act appropriated one million two hundred and 
fifty thousand dollars ($1,250,000) or as much thereof as may be 
necessary ''for the purpose of carrying out the provisions of this 
Act.'' 

The Act of 1927 uses identical language with regard to the au
thorization confererd upon the Department of Property and Supplies 
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and Section 5 appropriates one million dollars ($1,000,000) or as 
much thereof as may be necessary ''for the purpose of carry~ng out 
the provisions of this Act.'' 

Under the Act of 1919 a contract was awarded for the partllil 
construction of the South Office Building. Subsequent sessions of 
the Legislature made additional appropriations and when these ap
propriations had been made additional contracts were awarded. The 
total cost of the biulding was approx,imately three million one hun
dred thousand dollars ($3,100,000). 

If the interpretation of the Act of 1919 by the executive officers 
of the Commonwealth could be accepted as a precedent, it is quite 
clear that under the Act of 1927 it would be possible to award a con
tract or contracts obligating the Commonwealth in an aggregate 
amount of one million dollars or less, for the partial construct.ion of 
the North Office ;Building. 

However, administrative interpretation of one Act of Assembly 
does not furnish a precedent for the construction of other Acts, and 
we cannot, therefore, answer your inquiries by merely referring to 
the administrat,ive interpretation of the Act of 1919 which served as 
a model for the Act of 1927. 

Referring now to your specific inquiries: 
First: In our opinion this Act of May 4, 1927 is constitutional. 

It is not necessary for the title of an Act to be an index of its con
tents, and the fact that the body of the Act conta.ins provisions not 
mentioned in the title is not fatal to the Act's validity unless the 
title is so phrased as to mislead the reader into believing that the sub
stance of the Act is something other than it actually happens to be. 
The title of the Act of 1927 indicates that the Act author,izes the De
partment of Property and Supplies to ''erect, construct and complete 
an office building in the capitol park." The Act itself provides that 
the Department is authorized "to erect, construct and complete ready 
for furnishing an office building" in Capitol Park. There ,is not 
such a difference between the substance and the title of the Act as to 
justify any one in saying that the title does not clearly express the 
subject of the Act. 

Second : In our opinion the Act as drawn requires any office build
ing erected un.9-er its prov.isions to be completed ready for furnishing 
by the expenditure of not more than one million dollars ($1,000,000). 
'rhe appropriation of one million dollars ($1,000,000) "or so much 
thereof as may be necessary'' was specifically made ' 'for the purpose 
of carrying out the provisions of this Act.'' If the appropriation had 
been made "towards" or "on account of" the accomplishment of 
the purpose of the Act it would be quite clear that the Legislature 
did not intend to limit the cost of the building to one million dollars 
($1,000,000). On the other hand we are obliged to say that we can-
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not, under the language used, advise that it would be lawful to under
take the erection of a building which will cost more than one million 
dollars ($1,000,000). 

Third: In view of the opinion we have just expressed in answer 
to your second inquiry, it is quite evident that the answer to your 
third .inquiry must be that the appropriation made by the Act could 
not be used for the payment of a contractor or contractors to whom 
a part of the work of erecting the building was awarded, unless the 
total cost of the building were not to exceed one million dollars 
($1,000,000). 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General . 

.State Workmen's Jn,su,ra.nce Board-Employes. 

Employes assigned to the State 'Vorkmen's Insurance Board by the Secretary 
of Labor and Jnd1rntry. are subject exclusively to the direction of the Board. 

Department of Justice, 

Harrisburg, Pa., December 23, 1927. 

Honorable Samuel S. Lewis, State Treasurer, Harrisburg, Pa. 
Sir: We have your request to be advised with regard to the extent 

of the control exercisable by the State Workmen's Insurance Board 
over employes appointed to do its work under the provisions of the 
Administrative Code (Act of June 7, 1923, P. L. 498) as amended by 
the Act of April 13, 1927, P. L. 207. 

You state that " ·obviously no control can be maintained by any body 
acting in an administrativ·e and directorate capacity unless it has at 
least a disciplinary power over employes." 

Section 214 of the Administrative Code as amended provides that: 

'' * * * Except as otherwise provided in this Act, the 
•heads of the respective administrative departments shall 
appoint and fix the compensation of such clerks, sten
ographers and other assistants as may be required for 
the proper conduct of the work of any departmental ad
ministrative *" * * boards * * * " 

Section 503 provides : 

'' ~~cept ~s ot?erwise provided in th~ Act departmental 
admm1strative * * * boards * * * within the several 
administrativ·e departments shall exercise their powers 
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and perform their duties independently -0f the heads or 
any othe; Qffice:s of the respectiv-e administrative d-epart
ments with which they are c-0nn-ected · but in all matters 
invo~v~ng t~e expenditure of money all such departmental 
admmistratiy-e boards and commissions shall be subject 
and responsible to the departments with which they are 
r-espectively connected. '' · 

Section 1711 provides: 

''Subject to any inconsistent pr-0vis10ns m this Act 
contained, the State W or km en's Insuranc-e Board shall 
continue to exercise the powers and perform the duties 
by law vested in and impos-ed upon said Board.'' 

431 

The powers and duties -0f the State. Workmen's Insuranc-e Board 
are enumerated in the Act of June 2, 1915, P. L. 762. Briefly they 
involve the collecting of premiums from individuals, associations and 
corporations insuring in the State Fund against their liability under 
the Workmen's C-0mpensation Act, making such payments as the law 
requir€s to injured employes or relatives of deceased ernployes of 
persons insuring in the Fund, contesting disputed claims, creating a 
surplus and investing the same in securities in which savings banks 
may lawfully invest their funds , and periodically distributing among 
the policyholders in the Fund unexpendea.- balances of premiums 
collected. 

Under the Act of 1915 payments of compensation out of the Work
men 's Insurance Fund wer-e to be made '"upon vouchers authorized 
by the Board and signed by any two memb-ers thereof.'' However, 
by the Act of April 27, 1927, P. L. 416, Sections 4, 12, 23 and 24 of 
the Act of 1915 were amended so as to make them conform with S-ection 
503 of the Administrative Code. As amended these sections provide 
that all paym~nts out of the Workmen 's Insurance Fund shall be 
made by the State Treasurer (who is custodian of the Fund) by check 
upon requisition of the Secretary of Lab-Or and Industry. T:his is 
consistent with the provision of Section 503 of the Code, that in all 
matters involving the expenditure of money d·epartmental adminis
trative boards shall be subject and responsible to the Departments with 
which they are connected. 

While it is true that all clerks, stenographers and ot'her assistants 
required for the work of the State Workmen's Insurance Board are 
appointed by the Secretary of Lab-Or and Industry it is equally true 
that such employes when- assigned to th-e State Workmen's Insurance 
Board by the Secretary of Labor and Industry are subject exclusively 
to the directions of the Board. 

Acc-0rdingly, if any employe assigned to the State Workmen's In
surance Board by the Secretary of Lab-Or and Industry disregards <>r 
ilisobeys t:Jhe instructions of the Boa.rd1 the Boa.rd is the proper au-
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thority to determine what disciplinary action should be taken. Should 
the offense be so serious as to satisfy the Board that the employe can 
no longer be entrusted with its work the Board should forthwith re
quest the Secretary of Labor and Industry to a~sign to its work another 
employe in lieu of the one whose usefulness has come to an end; and 
in this event it would be the clear duty of the Department head to 
comply with the request of the Board. 

Any other conclusion would render meaningless that part of Section 
503 of the Administrative Code which provides that departmental 
administrative boards shall, except only in matters inv·olving the ex
penditure of money, exercise their powers and perform their duties 
independently of the heads or any other officers of the respective ad
ministrative departments with which they are connected. 

The responsibility for the administration of the Workmen's Insur
ance Fund rests squarely upon the State Workmen's Insurance Board 
of which you are a member. 'rhere is nothing in the Administrative 
Code or in the Act of April 27, 1927, P . L. 416, which in any wise shifts 
from the Board to the Department of Labor and Industry the re
sponsibility for this work. That being so the conclusion is inevitable 
that it is the duty of the Secretary of Lahor and Industry to provide 
the Board with such clerks, stenographers and other assistants as in 
the judgment of the Board are able and willing to cooperate with it in 
accomplishing the work for which it is responsible. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
WM. A. SCHNADER, 

Special Deputy Attorney Generral. 

Twvati011J-Coirporation8-Resettlernent-Act8 of Apri.i 12, 1923. and Maren 31, 
1927. 

1. The Act of April 12, 1923, P. L . 66, relating to tax resettlements, is not 
enforceable in cases in which resettlements were not completed within the 
time from April 12, 1923, to March 31, 1927, the date when the Act of March 
31, 1927, P . L. 94, was approved. 

2. If the resettlement was not completed until after such, date, it will be 
stricken off. 

Department of Justice, 

Harrisburg, Pa. , July 27, 1928. 

Honorable Samuel S. Lewis, State Treasurer, Harrisburg, Pa. 

Sir: You have advised this department that on October 23, 1925 
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Capital Stock · Tax amounting to $304,696.37 was settled against the 
Lehigh Valley Ra_ilroad Company, on account of which a payment 
was made December 18, 1925 in the amount of $134,713.16, and on 
November 18, 1926 a subsequent payment on account was made by 
this company in the amount of $125,000; that pursuant to the second 
payment on account, an interest settlement was made November 29, 
1926, imposing 12% interest on said sum of $125,000 from sixty days 
after October 23, 1925, or December 22, 1925, to the date of said 
payment, to wit, November 18, 1926, a period of 331 days, in the 
amount of $13,791.74; and that on March 15, 1928 a resettlement of 
said Capital Stock Tax was made by the fiscal officers for said year 
(1924) reducing the amount of the tax imposed from $304,696.37 to 
$187,690.35. 

You refer to the fact that by the Act of Apr,il 12, 1923, P. L. 66, 
it was provided that where one or more resettlements of taxes have 
been made, the balance finally found to be due the Commonwealth 
bear interest at the rate of 12% per annum from sixty days after the 
first or original settlement, and that this Act of 1923 was repealed 

, , by the Act of March 31, 1927, P. L. 94. You inquire, therefore, 
whether said Act of 1923 is enforceable in cases in which resettle
ments were not completed within the time from April 12, 1923, 
the date of said Act, and March 31, 1927, the date of approval of 
the particular Act in question, or whether said Act of 1927 puts 
cases in which resettlements have been made subsequent to March 31, 
1927 in the same position as if there had never been any such Act of 
April 12, 1923. 

The Act of March 31, 1927, P. L. 94 further amends Section 30 
of the Act of June 1, 1889, P. L. 420, as amended by the Act of 
April 12, 1923, P. L. 66. It further amends said Act of 1889 as 
amended by the Act of 1923 by striking out the provision : 

'' * * * and where one or more resettlements nave 
been made the balances finally found to be due the 
Commonwealth on such accounts shall bear interest at 
the rate of twelve per centum per annum from sixty 
days after the first or original settlement.'' 

and also striking out the pr.ovision: 

"* "' * And provided further, That the amendments 
herein made shall only apply to those cases where the 
first or original settlements are made after the passage 
of this act. '' 

In said Act of 1927, we find no saving clause or any indication of 
legislative intent to make any reservation for the period between April 
12, 1923, the date of the approval of said Act of 1923 and March 31, 
1927, the date of approval of the part,icular Act we are now con-
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sidering. Consequently, when the Legislature on March 31, 1927 
further amended Section 30 of the, Act of June 1, 1889, as amended 
by the Act of April 12, 1923, by striking out the provision which 
had to do with the imposition of interest at the rate of 12% per 
annum for sixty days after the date of the first or original settlement 
upon the balancei; finally found to be due the Commonwealth on ac
counts therein referred to where one or more resettlements had been 
made, this provision was no longer enforceable in cases in which re
settlements were not made until some time subsequent to March 31, 
1927. 

The resettlement in the case before us was not made until March 
l 5, 1928. This date is subsequent to the approval of the said Act 
of 1927. It is also to be noted from the facts as you have stated 
them that in the resettlement which was duly made and approved 
on March 15, 1928, the Capital Stock Tax imposed against the com
pany in question was reduced from $304,696.37 to $187,690.35. The 
company had already paid on December 18, 1925 the sum of $134,-
713.16 and on November 18, 1926 the further sum of $125,000., 
making a total of $259,713.16. In accordance, therefore, with the 
resettlement made on March 15, 1928, the company would appear to 
have paid .into the State Treasury an amount of tax considerably in 
excess of that which was found to be due. For this reason the com
pany in question is entitled to a resett!ement of the interest settle
ment previously made and approved on November 29, 1926 which 
was based on the erroneous settlement of November 23, 1925, and in 
light of the fact that the resettlement of the Capital Stock Tax of 
this company for the year 1924 made on March 15, 1928, shows an 
amount less than that which was already paid by the company, in 
making the resettlement of said interest settlement of November 29. 
] 926, the interest imposed should be stricken off. 

You are, therefore, advised that the Act of April 12, 1923, P. L. 
66 is not enforceable in cases in which resettlements were not com
pleted within the time from April 12, 1923 to March 31, 1927, the 
date when the Act of March 31, 1927, P. L. 94 was approved; and 
that, under the facts as you have stated them in the case at issue, 
the interest settlement made November 29, 1926 imposing 12% in
terest on $125,000. from sixty days after the date of the original 
settlement to the date of payment, to wit, November 18, 1926 in the 
amount of $13,791.74, should be resettled and stricken off. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 

Deputy Attorney General. 
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Water and Power Resources Board-Dam Permits. 

Application for dam permits made by the Penelec Water Company and 
the Luzerne County Gas and Electric Corporation, respectively. Act o:ll June 
14, 1923, P. L. 700. 

Department of Justice, 

Harrisburg, Pa., January 15, 1927. 

Hon. R. Y. Stuart, Chairman, Water and Power Resour0es Board, 
Harrisburg, Pennsylvania. 

Dear Major Stuart: In reply to your two separate requests for 
opinion relative to the applications for dam permits made by the 
Penelec Water Company and the Luzerne County Gas and Electric 
Corporation respectively. 

The relevant parts of the Act of June 14, 1923, P. L. 700 read as 
follows: 

The term ''dam'' means an obstruction, dam, wall, 
wjng wall, wharf, embankment, abutment, projection, or 
similar analogous structure, or any other obstruction 
whatever in, along, across, or projecting into any stream 
or body of water wholly or partly within, or forming 
part of the boundary of, this Commonwealth, except the 
tidal waters of the Delaware River and of its navigable 
tributaries. 

T:he term ''dam to develop water power'' means a dam 
for the purpose of developing water power only, or a dam 
for said purpose and for any other purpose. 

The term ''dam to supply wat~r for steam power'' 
means a dam for the main purpose of storing, cooling, 
diverting, and using, or any of them, water for steam rais
ing or steam condensation, or both, in the generation of 
·electric energy for use in public service, which is not a 
dam to develop water power as hereinbef.ore defined. 

The term ''water supply dam'' means a dam for the 
purpose of supplying water, which is not a dam to develop 
water power nor a dam to supply water for steam power 
as herejnbefore defined. 

The term ''power dam'' includes dams to develop water 
power and dams to supply water for steam power. 

The term ".power project" means a complete unit of 
improvement or development for the supply of water 
power, or for the procuring or supply, or both, of light, 
heat, and power, or any of tllem, by electricity, consist
ing of a power dam ·or change in stream to develop power, 
or both, for which a limited power permit at any time 
is being sought or has been granted, a power house, water 
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conduits all dams and appurtenant works, which are a 
part of ~aid unit, and all storag·e, ?iverting, ?r fore~ay 
reservoirs directly connected therewith, th© primary hne 
or lines transmitting power from the power house to the 
point of junction with the distribution system or with an 
interconnected primary transmission system, all mis-. 
cellaneous structures used and useful in connections with 
such unit, or any part thereof, and all water rights, 
rights of way, ditches, dams, reservoirs, lands or interest 
in lands, the use and occupancy of which are necessary 
or appropriate in the construction, maintenance, and 
·Operation of such unit. 

The term '' permittee'' means a holder of a limited 
power permit or a limited water supply permit, and his 
heirs, successors, and assigns. 

The term "navigable waters of the United States" 
means those parts of streams or other bodies of water 
over which Gongress has jurisdiction under its authority 
to regulate commerce with foreign nations and among the 
several States, and which, either in their natural or im
proved conditions, notwithstanding interruptions between 
the navigable parts of such streams or water by falls, 
shallows, or rapids, compelling land carriage, are used, 
or suitable for use, for the transportation of persons or 
property in interstate or foreign commerce, including 
therein all such interrupting falls, shallows, or rapids, 
together with such other parts of streams as shall have 
been authorized by Congress for improvement by the 
United States, or shall have been recommended to Con
gress for such improvement after investigation under its 
authority. 

Section 2. A power dam or change in stream to de
velop power shall be deemed to be within tile jurisdiction 
of the United States, within the meaning of this section, 
whenever (1) such dam or change is constructed or made, 
or to be constructed or made, in or upon navigable waters 
of the United States, or (2) the Federal Power Com
mission shall hav·e found that the interests of interstate 
or foreign commerce would-be affected by the construction 
of such dam or the making of such change. 

Every permit hereafter granted by the commission for 
the construction of a power dam or for a change in 
stream to develop power, not within the jurisdiction of 
the United States, shall be limited to such periods not ex
ceeding fifty years as the said commission shall determine 
and set forth therein : Provided, That · the permittee 
shall be entitled to extension and renewal of such permit 
upon the terms thereof until the permittee shall have re
ceived through recapture or purchase by the Common
wealth, or by a duly authorized subs·equent permittee, 
repayment of the capital prudently invested in the power 
project upon the faith of the permit, plus such reasonable 
damages, if any, to property of the permittee valuable, 
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serviceable, ancl. dependent for its usefulness upon the 
continuance of such permit, but not recaptured or pur
chased, as may be caused by the severence therefrom of 
property taken. 

Every permit hereafter granted by the commission for 
the construction of a power dam or for a change in stream 
to develop power, within the jurisdiction of the United 
States, shall be on the following conditions, which shall 
be expressed in such permit, namely: (a) That the permit 
shall become null and void unless, within the time 
specified therein, the permittee (or as to a change in 
stream within the Commonwealth effected or to be effected 
by a dam or other means without the Commonwealth. 
those constructing or purposing to construct, maintain. 
or operate such dam or other means) shall secure from 
the Federal Power Commission a license for such dam or 
change; and (b) that if and to the extent that any of 
the rights or powers set forth or reserved as rights or 
powers of the United States in ·or purusant to the pro
visions of such license shall be waived by the United 
States or be unenforceable by the United States, then and 
to that extent such rights and powers (including, if so 
waived or unenforceable, any rights of recapture, ex
tension or renewal so set forth or reserved) may be ex
ercised and enforced by the Commonwealth of Pennsyl
vania, subject to such alterations in plans, specifications. 
or structures, any such extensions of time for commencing 
or completing construction, as may be made or granted 
by the Federal Power Commission. 

Every permit granted under this section shall be sub
j·ect to such reasonable annual charge, specified therein. 
as the commission shall fix , for the purpo.<e of reimbursing 
the Commonwealth for the costs of administration of this 
act, and may, in the discretion of t:he r.ommission, em
body such other terms, conditions, and stipulations as 
the commission shall deem necessary to protect the present 
and future interests of the Commonwealth and its people 
in the construction, maintenance, and operation of the 
project and in the water and power resources to be utilized 
thereby, and suitable to secure to the permittee a reason
able opportunity for a fair return on the actual invest
ment prudently made in the project. 

Section 3. T:he commission in granting every limited 
water supply permit shall specify a reasonable annual 
charge, in an amount fixed by the commission, to be paid 
by the permittee for the purpose of reimbursing the Com
monwealth for the cost of administration of this act, 
and the commission shall embody therein such other terms, 
conditions, and stipulations as the commission slhall deem 
necessary and pl'oper to protect the present and future 
interests of the Commonwealth and its people in the con-· 
struction, maintenance, and operation of the project a.nd 
in the water resources to be utilized thereby. 

43!) 
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Section 4. It shall be unlawful for any corporation 
or natural person to use for the development of water 
power, or for the main purpose of storing, cooling_, _di
verting and ming or any of them, water for steam ralSmg 
or steam condensation, or both, in the generation of elec
tric energy for use in public service, any dam constructed 
under any permit hereafter issued otJherwise than under 
section two of this act, or to divert or use for said pur
poses, ·of for said main purpose, any stream , or body of 
vvater the course, current, or cross-section of which shall 
have been changed or diminished at thP- point of diversio_n, 
or use, under any permit hereafter granted, otherwise 
than under section two of this act. 

This statute was carefully considered in repeated con
ferences and before ·enactment agreed upon by tliis offi'ce 
and renresentatives of an organized committee of the 
power industry. 

The Penelec Water Company is a subsidiary of the Penn Public 
Service Corporation. It was incorporated under the eighteenth clause 
of section two of the Corporation Act of April 29, 1874 for the purpose 
of storing, transporting and furnishing water in a portion of East 
Wheatfield Township in said county. It now applies for permission 
to construct a dam across Rice's Run in West Wheatfield Township, 
Indiana County, Pennsylvania, for the main purpose of creating a 
reserve supply of water for the steam power plant of its parent com
pany. 

It is assumed tlbat a dam in Hice 's Run would not be "within the 
jurisdiction of the United States" as this term is defined by the first 
paragraph of section two of the act. 

Your first question as to the application of the Penelec Water 
Company's application ("whether the proposed construction will con
stitute a 'power dam' a8 deferred by the act") is answered in the 
affirmative. 

Your questions as to tJhis application are concerned with the effect, 
fifty years after the granting of a permit, of the recapture provisions 
which, under second paragraph of Section two attach to the permit. 
Answer to these questions doe.s not seem necessary for your guidance 
in the performance of your duties at this time. 

The Luzerne County Gas and Electric Corporation seeks permission. 
" to construct a steam power station of about Two Hundred Thousand 
(200,000) Kilowatts ultimate capacity, and appurtenant structures, in
cluding a fill or protecting embankment around the station yard, along 
the North Branclb of the Susquehanna River, at a point ()n the west 
bank of said river , about Two Thousand (2,000) feet below the mouth 
of Hunlock Creek, F·our ( 4) miles below Nanticoke, Pennsylvania, and 
Five (5) miles above Shickshinny, Pennsylvania." 
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With respect to this project you say: This steam power station is 
to be used in the generation of electric energy for use in public service. 
This project appears to be within the jurisdiction of the United States, 
under the first clause ·Of Section 2 of the Act of June 4, 1923, P. L. 
704, as the Susquehanna River has been included in the navigable 
waters of the United States, as defined in the last paragraph of 
Section 1 of the said Act. The project appears to be a ''dam'' as 
defined by Section 1 of said Act, and to· include a ''change in stream 
to develop power'' as defined in the same Section. 

Your questions with respect to this project are: Should a permit 
for this project be issued under the Act of June 14th, 1923, P. L. 704, 
or should it be issued under the Act of June 25th, 1913, P. L. 555 ~ If 
a permit be issued under the Act of June 14th, 1923, is the last par
agraph _of Section 2 broad enough to allow the insertion in t!he permit 
of conditions for a fifty year limit with provision for extension, re
newal, or recapture substantially as provided for in the second par
agraph of Section 2? 

The proposed construction is a ''dam'' within the meaning of the 
act but not a "dam to develop water power". Since its rnain purpose 
is the generation of electric energy and the supplying of water for 
steam raising or steam condensation is only subsidiary it is not a ''dam 
to supply water for steam power'' and therefore not a ''power dam.'' 

Merely as a ''dam'' permit for it should therefore be issued, not 
under tJhe act of June 14, 1923 P. L. 704, but under the act of June 25, 
1913, P. L. 555, which defines "dam" in the same words. 

This conclusion is not affected by the fact that the operation of the 
plan will involve a'' change in stream to supply water for steam power'' 
which is apparently forbidden by Section 4 otherwise than by permit 
under Section 2. This follows from the fact that the condition im
ppsed by the third paragraph of section 2 on permits issued thereunder 
(that the permittee ''shall secure from the Federal Power Commission 
a license for such change" in stream) is impossible of performance by 
the applicant because the jurisdiction of the Federal Power Com-
111ission is limited to "dams to develop water power" and does not 
inelude "chariges in stream to supply water f_or steam power" such as 
that now in question. 

This impossible requirement was obviously included in the third 
paragraph of Section 2, by inadvertence: It should not be construed 
to defeat the dominating purpose of the statute the encouragement of 
power development by water power and by supplying water for steam 
raising and steam condensi:i,tion. 
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You are therefore advised that permit for this project should be 
issued under the Act of June 25, 1913. 

Very sincerely yours, 

DEP ART:MENT OF JUSTICE, 

PHILI~ P. WELLS, 
Deputy Attorney General. 
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Department of Welfare-Western Penitentiary-Convi ct Labor. 

Convicts assigned for construction labor on the new Western Penitentiary 
at Rockview by the Board of Trustees of the Western Penitentiary, cannot be 
compensated for such services except through and by arrangement with the 
Department of Welfare. Payment for such labor shall be made from the 
Manufacturing Fund. 

Honorable E. Grace 
Pennsylvania. 

Department of Justice, 

Harrisburg, Pa., November 22, 1927. 

McCauley, Secretary of Welfare, Harrisburg, 

Madam: This Department has received your request to be advised 
as to the right and duty of the Department of Welfare where the 
employment of prison labor is contemplated, (a) for maintenance of 
the institution or its inmates, (b) for purposes other than such 
maintenance or in the manufacturing industries established by the 
Department of Welfare in the several penitentiaries and other cor
rectional institutions. 

The Act of June 1, 1915, P. L. 656 and its amendement of April 
6, 1921, P. L. 101, were passed to provide "a system of empfoyment 
and compensation for the inmates of the Eastern Penitentiary, 
Western Penitentiary, and the Pennsylvania Industrial Reformatory 
at Huntingdon, and for such other correctional institutions thereafter 
established by the Commonwealth.'' 

This act create4 a Prison Labor Commission to perform the duties 
therein specified with reference to the regulation and supervision of 
the labor _ of the inmates of the penitentiaries, the reformatory, and 
other correctional institutions thereafter established by the Common
wealth, and for the disposal of the products of the labor of such in
mates. 

It also provided that an account should be kept by the several in
stitutions of the labor performed by the prisoners, and that the rate 
of wage and the amount to be credited to each prisoner should be 
regulated at the discretion of the Prison Labor Commission, and it 
further provided (Section 10) that all wages paid under the pro
visions of the act should be charged to the Manufacturing Fund pro
vided in Section 5 of the Act. 

The Act of April 6, 1921, P. L. 101, amending the Act of 1915, 
supra, included the State Industrial Home for Women at Muncy as 
one of the institutions to be included within the provisions of the 
act and made certain modifications with respect to the payment of 
wages to prisoners and their dependents. 

445 
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The Department of Welfare was created by the Act of May 25, 
1921, P . L . 1144 and by Section 33 of that Act the Prison Labor 
Commission created by the Act of June 1, 1915, P. L. 656 was 
abolished, and all powers conferred upon the Prison Labor Commis
sion were vested in the Department of Welfare. 

Section 21 of the Act of 1921, supra, re-enacted in pract,ically the 
same language Sections 1, 3, 4, part of 6, 7, 8, 9, of the Act of 1915, 
supra, and made the further provision : 

''The department shall have the power, and it shal\ 
be its duty: 

* 
"(g) To have and exercise superv1s10n over the 

labor employed in the aforesaid industries, and to make 
rules and regulations for carrying on such ,industries. 

"(h) To make a full quarterly report to the Au
ditor General of the products, sales, receipts, and dis
bursements of the industries established under the pro
visions hereof.'' 

The Act of June 7, 1923, P. L. 498 (Administrative Code), Sec
tion 2012 re-enacted the provisions of the Act of May 25, 1921, P . L . 
1144, Sect.ion 21. 

Section 2012, of the Administrative Code provides : 

The Department of Welfare shall have the power, and 
its duty shall be: 

"(a) To establish, maintain, and carry on industries 
in the Eastern Penitentiary, the Western Penitentiary, 
the Pennsylvania .Industrial Reformatory at Hunting
don, and such other correctional institutions of this 
Commonwealth as it may deem proper, in which in
dustries all persons sentenced to the Eastern or Western 
Penitentiary, or to the Pennsylvania Industrial Re
formatory at Huntingdon, or to such other correctional 
institutions of the Commonwealth, who are physically 
capable of such labor, may be employed at labor for not 
to exceed eight hours each day other than Sundays and 
public holidays. . . '' 

The term "industries," is very broad. An "industry" has been 
variously defined as "habitual . diligence in any employment, e,ither 
bodily or mental; produ~tive labor, etc." The power delegated to 
the Department of Welfare ''to establish, maintain, and carry on 
industries" includes all necessary agreements for the employment of 
inmate labor, as well as the sale of products manufactured in indus
tries established, maintained and carried on, by the Department of 
Welfare in such institutions, to the restricted classes of purchasers 
enumerated in the several Acts of Assembly governing prison labor, 
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limited only by the further provision, Section 2012 (a), which, as 
amended by the Act of April 13, 1927, No. 164, provid~s: 

: ' : . . Such labor shall be for the purpose of doing 
prmtu~.g, .or .of ~anufacturing and producing supplies 
for said mstitution, or for the Commonwealth or for 
any co_unt~1-, ~ity, boroug~ or township thereof,' or any 
State mstitution or any educational or charitable in
stitution receiving aid from the Commonwealth or 
for. the preparation. and manufacture of building' ma
terial for the construction or repair, of any State in
stitution or in the work of such construction or repair, 
or for the planting of seed trees or the performance of 
other work in State forests, or for the purpose of in
dustrial training or instruction, or partly for one and 
partly for the other of such purposes, or in the manu
facture and production of crushed stone, brick, tile, and 
culvert pipe or other material suitable for draining 
roads of the State, or in .preparation of road building 
and ballasting material. '' 

The provision of Section 2012 ( c) ·does not limit the Department 
of Welfare to arranging only for the sale of manufactured products, 
but is in the furtherance of the general powers conferred upon the 
Department by Section 2012 (a) to provide a system of employment 
and compensation for the inmates of such institutions. That De
partment is the only agency which has authority to employ inmate 
labor, and the institution may use such labor only by arrangement 
with the Department. 

Until the passage of the Act of April 27, 1925, P. L. 304, there was 
no provision for the employment of inmates in unproductive labor 
such as the maintenance of penitentiaries and correctional institu
tions and the maintenance and care of inmates; such labor not being 
within the purpose for which inmate labor might be used as defined 
in Section 1 of the Act of 1915, Section 21 (a) of the Act of 1921, 
P . L. 1144, or Section 2012 (a) of the Act of 1923, supra. 

The Act of 1925, P. L . 304, prov.ides that ''in addition to payments 
made, as provided by law, to inmates directly laboring on industries,'' 
m the State's correctional institutions the Department of Welfare: 

'' ... is hereby authorized and directed to pay out 
of the manufacturing fund arising from the sale of the 
products of the industries established by said depart
ment in said State institutions, wages at not more than 
twenty cents per day (20c) per day to inmat.es in said 
State institutions performing labor of any kmd neces
sary to the proper mainteni:nce of such insti.tutions an~ 
the inmates thereof: Provided, That the mmates di
rectly laboring on industries shi:ll first be paid in full 
as provided by law: and provi~ed further,_ That the 
total paid to the said inmates directly labormg on in-
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dustries, and to inmates performing labor of any kind 
necessary to the proper maintenance of said ,institu
tions and the inmates thereof, shall not exceed eighty 
per cent ( 80%) of the total net revenue from said in
dustries established by the Department of Welfare." 

The Act of 1923 (Administrative Code), Section 2012 (e) provides 
that the rate of wage shall be regulated at the discretion of the Depart
ment of Welfare or such persons as it may designate where the labor 
is for the purposes set forth in Section 2012 (a) of that Act, supra: 
in no case, however, to be less than ten cents for each day of labor 
actually performed; and the Act of April 27, 1925, P. L. 304, provides 
the rate of wage for inmates performing labor of any kind necessary 
to the proper maintenance of such institutions and the inmates thereof 
s'hall not exceed twenty cents per day. Such wage can be paid only after 
all wages due the inmates otherwise employed have been paid in full, 
and provided that the total wage disbursement shall never exceed 
eighty per centum ·of the total net revenue of all of the industries es
tablished by the Department of Welfare under authority of Section 
2012 of the Administrative Code. 

Coming to a consideration of the specific classes of labor referred to 
in your inquiry and upon 0onference, we are of the opinion and so 
advise that the Department of Welfare has the power, and the duty 
is imposed upon it, where labor is employed in the maintenance of 
either the Eastern State Penitentiary, the Western State Penitentiary, 
the Pennsylvania Industrial Reformatory at Huntingdon, or other 
correctional institutions of the Commonwealth in which the Depart
ment of Welfare has established industr~es, and the inmates thereof, to 
arrange by agreement with the Board of Trustees of the institution or 
its duly authorized officer the rate of wage to be paid for such labor 
not to exceed twenty cents per each day subject to the provisions of 
the Act of April 27, 1925, P. L. 304, noted above, and to require the 
proper officer of the institution to keep an account of the labor per
formed for tlhat purpose. 

Such item is properly chargeable to and payable by the counties as 
a part of the cost of maintaining inmates. Payments must be made by 
the institutions to the Department of W·elfare: 

Act of April 28, 1887, P. L. 63, Section 17; 
Act of April 23, 1829, P. L. 341, Section 9; 
Act of February 27, 1883, P. L. 55, Section 5; 
Act of July 25, 1913, P. L. 1311, Section 25, and when received by 

the Department of W·elfare credited to the Manufacturing Fund as 
provided in Section 2012 ( d) as follows: 

" ( d) To maintain a fund, known as the manufactur
ing fund, ... into which all the receipts from the sale 
as aforesaid, of the products of suclh industries shall b~ 
paid, ... " 
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Where inmate labor is employed in such institutions for purposes 
other than the maintenance of the institution or its inmates or other 
than in the manufacturing industries established by the Department 
of Welfare, as for instance, where labor is employed in the work of 
construction or repair of any State institution, the Department of 
Welfare !has the power, and the duty is imposed upon it, to arrange 
with the Board of Trustees of such State institution, by contract, to 
furnish such labor at a rate of wage to be therein agreed upon, based 
upon both the pecuniary value of the work performed and also on the 
willingness, industry, and good conduct ·of the inmate, but in no event 
less than ten cents per each day of labor actually performed, and the 
item therefor is chargeable by the institution against and payable from 
any appropriation made to the institution for the specific purpose of 
such construction or repair work, to the Department of vVelfare to be 
credited to the Manufacturing ~..,und as provided in Section 2012 ( d) 
of the Act of 1923. The Department shall r equire the proper officer to 
keep an account of the labor performed. 

While Section 2012 ( d) of the Act of 1923, supra, designates the 
Fund as a Manufacturing Fund, the nomenclature used in no way 
affects tlhe provision made, that into that fund shall be paid the re
ceipts from the sale ·of the pr·oducts of the industries, it being clear 
that the product of the industry, as we have seen upon an examination 
of the term ''industries,'' covers the value of habitual diligence in any 
employment, bodily or mentally, as well as the value of any article 
manufactured under the direction of the Department. 

We are asked to include in this opinion answers to the following 
specific questions: 

1. Is tJhe Board of Trustees of the Eastern P enitentiary restricted 
to a maximum of twenty cents per day in paying inmates who serve 
as clerks in the penitentiary ~ 

Clerical services is custodial labor which can only be classified with
in the terms of labor employed in the maintenance of the institution 
and its inmates. . The only authority for payment of such services is 
to be found in the Act of April 27, 1925, P. L. 304, supra, and the 
wage which may be paid for that labor may not exceed twenty cents 
per. day, and is subject to the provision: 

'' ... That the inmates directly laboring on industries 
shall first be paid in full as provided by law : and provided 
further That the total paid to the said inmates directly 
laboring ·On industries, and to inmates performing lab?r 
of any kind necessary to the proper mamtenance of said 
institutions and the inmates thereof, shall not exceed 
eighty per cent ( 80%) of the total net revenue from said 
industries established by the Department of Welfare." 

S-4593-A. G .-15. 
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2. Are convicts employed in construction work on the new Western 
Penitentiary entitl€d to compensation for their labor, and, if yes; from 
what funds shall th€ same be paid? 

The act of March 30, 1911, P. L . 32, authorizing the acquisition of a 
site and the erection of the new Western Penitentiary, provides, in 
Section 4: 

"Upon the acquisition of the tract aforesaid the 
Board shall transfer as many able-bodied male convicts 
from said penitentiary as they may deem necessary and 
advisable, to assist in any work connected with the im
provement of the said tract, or the construction of the 
said bu,ildings and improvements appurtenant thereto, 
with the necessary guards, and shall provide temporary 
quarters for the safe-keeping and accommodation · of the 
said convicts.'' · 

In the Act no provision was made for the payment of convict 
labor so employed. 

Since the passage of the Act of 1915 and subsequent legislation, 
supra, the Prison Labor Commiss.ion, and subsequently the Depart
ment of Welfare, has had sole power to make arrangements for the 
compensation of prisoners employed for labor authorized by the De
partment. 'rhough the Board of Trustees of the Western Penitentiary 
shall assign the convicts for construction labor on the new Western 
Penitentiary, at Rockview, it cannot compensate them for ::;uch services 
except through and by arrangement with the Department of Welfare. 

We are of the opinion and so advise that the Department of Wel
fare has power to arrange w,ith the Board of Trustees of the Western 
Penitentiary, by contract for the rate or rates of wage to be paid for 
such labor, based upon both the pecuniary value of the work to be 
performed, and also on the willingness, industry, and good conduct 
of tne iumate, but in no event less than ten cents per day of labor 
actually performed; the item therefor is chargeable by the Board 
against and payable from the appropriation made to the Board for 
the specific purpose of such construction, to the Department of Wel
fare to be credited to the Manufacturing ~.,und as prov.ided in Sec
tion 2012 (d) of the Act of 1923. The Department of Welfare shall 
require the proper officers of the Western Penitentiary to keep an 
account of the labor performed and payment for such labor shall!t be 
made from the Manufacturing Fund as above noted. 

Very truly yours, 

DEPARTMENT OF JUS'rICl!i, 

S. M. R. 0 'HARA, 
Deputy Attorney General: 
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Department of Welfare-Philadelph'ia County Boiard of Mothers' Assistance 
Fund for Mothers' Ass~tance-Rosanna Looker case. 

Eligibility for assistance. 

Department of Justice, 

Harrisburg, Pa., January 24, 1928. 

Honorable E. Grace MacCauley, Secretary of Welfare, Harrisburg, 
Pennsylvania. 

Madam: You submit for our consideration an affidavit made by 
Rosanna Looker under date of November 29, 1927, a letter addressed 
to Mrs. Looker by Edith I. Hunt, Clerk for Attorney Robert Ken
drick, dated June 29, 1927 and a copy of receipt to the American 
Relief Society of 38 Strand London W. C, 2 signed by Rosanna Looker, 
under date of June 30, 1927. 

These exhibits disclose the following averments by Mrs. Looker 
~ho is an applicant to the Philadelphia County Board of Mothers' 
Assistance Fund for Mothers' Assistance: 

Mrs. Looker was born in Ireland and came to Philadelphia, Phila
delphia County, Pennsylvania, in 1909. William Looker was born in 
England and was a resident of Philadelphia County, Pennsylvania, 
on May 9, 1909 when he married Rosanna Dunn Looker, the ap
plicant. Three children were born of the marriage in Philadelphia 
County and in 1921 William Looker became an American c.itizen. 

·wmiam Looker was an osteopath by profession and in April 1925, 
with their youngest child returned to England to open an office for 
the practise of his profession there. 

Mrs. Looker and her two children remained in Philadelphia until 
July 7, 1926, when she with their two remaining children sailed on 
the S. S. Aquitania landing in Southampton on July 13, 1926. 

On July 27, 1926, the husband died in Chelsea, London. 
The wife was a beneficiary named in a certain policy of insurance 

carried by the Law Union and Rock Company of London for five 
thousand pounds. The Company refused to pay the insurance and 
Mrs. Looker ·remained in England for the purpose of prosecuting a 
suit to recover the amount of the insurance. 

Meantime Mrs. Looker stored her household goods, clothing and 
trunks with the Cunard Line Office at Southampton in November 1926. 

In February 1927 she sent her two children, John and Mary, back 
to Philadelphia to the home of her s.ister at 1229 North Sixtieth 
Street, Philadelphia, Pennsylvania. 

On June 30, 1927, she learned that she had lost her suit against 
the Law Unfon and Rock Company of London. 

On June 30, 1927 she received from the American Relief Society 
the sum of twenty-eight pounds, seventeen shillings, five pence for 
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passage from London to New York and a free voucher for transporta
tion from New York to Philadelphia. 

On July 5, 1927 she sailed from Southampton on the S. S. Pres.ident 
Harding and arrived in New York City on July 13, 1927. 

The Act of July 10, 1919, P. L . 893, Section 7, provides: 

''In order to prevent the alienation of the citizen
ship of those who may receive the benefits of this act, 
no family shall be a beneficiary thereunder unless the 
mother has been a resident, continuously, of the State 
for a period of two years, and of the county .in which 
she applies for assistance for a period of one year. No 
family entitled to receive the benefits of this act in any 
county shall be deemed to have lost its residence in such 
county within one year after removal therefrom, but 
any su.ch family shall, if it returns to the county in 
,,·hich 1:t was entitled to receive assistance within said 
year, be immediately entitled to assistance in such 
county." (Italics ours) 

Yon desire to be advised upon the following questions: 
1. Does the question of intent enter into the eligibility status of 

a mother 1Yho has been out of the State and county for over a year? 
2. Should Mrs. Looker's time of residence away from Philadel

phia be considered from the date she sailed, or from the date she 
landed in England and extending until the date she left England or 
1 he date she arrived back in the county? 

In other words, what is considered her residence when she is en
route on the sea? 

Before considering either of these questions it may be well to re
Yiew the purpose of the Mothers' Assistance Law. 

In an Opinion of Deputy Attorney General J. Vl. Brown, under 
date of December 19, 1923, it is stated: 

''The real purpose of this legislation was undoubtedly 
to alleviate the condition of want and dependence of 
families which have permanently lost the usual and nat
ural support furnished by the father and husband. The 
law was passed as much for the benefit of the dependent 
r-hildren as for the mother, and to hold that a mother , 
under the facts as given .in this case, is not entitled to 
assistance 1rnuld be to deprive the children of that aid 
to their support intended by the act.'' 

4 D. & C. 280. 

The Mothers' Assistance Law expresses the convictio11 of the people 
of Pennsylvania that dependent, fatherless children are a respon
sibility of the State and can best be protected and safeguarded under 
the influence of a home environment and the supervision of their 
mothers. 
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The monthly payments made under the Act are based upon the 
number of children (Section 9), and the children are undoubtedly 
the primary object of the State's beneficience under this Act. 

''. . . These mothers receive the assistance in order 
that they may use it in serving the State further by 
caring for , educating and rearing children who are re
garded universally by economists as one of the tangible 
and valuable assets of the State.'' 

Opinion of Attorney General George W. Woodruff, 
under date of March 12, 1925, 6 D. & C. 78. 

By Section 7, quoted above, eligibility for such assistance is made 
to depend upon certain requirements as to r"esidence, (a) by the mother, 
(b) by the family. 

" 'Res.idence' as used in · various statutes has been 
considered synonymous with 'domicile,' but of course 
this depends upon the intent of the particular statute as 
ascertained by construction of its provisions. The terms 
are not necessarily synonymous. Generally, where a 
statute prescribes residence as a qualification for the en
joyment of a privilege, or the exercise of a franchise, 
and whenever the terms are used in connection with 
subjects of domestic policy, domicile and residence are 
equivalent . .. " 

19 C. J . Page 397, Section 3. 

In People vs. Platt, 117 N. Y . 159; 22 N. E. 937, at 
938, Court says: 

''The office is a statutory one, and the act which 
created the patronage or power to confer the trust pre
scribes particular circumstances without which a person 
is not eligible to its enjoyment. He must be 'a citizen 
of the state,' and he must also be 'a resident of the 
metropolitan police district,' a well-defined, but com
paratively small, port.ion of the state. · A person so sit
uated is put in a certain relation to the district, and, 
as a resident, is distinguishe.d from a stranger. The 
relation is one which has a legal sanction, and in some 
cases secures its possessor a settlement and pauper 
privileges under the poor-laws, or under the election 
laws a right to vote; and, in all cases where a statute 
prescribes 'residence' as a qualification for the enjoy
ment of a privilege or the exercise of a franchise, the 
word is equivalent to the place of domicile of the per
son who claims its benefit.'' 

In Fry's Election Case, 71 Pa. 302, 309, it was said: 
''. . . 'residence' in the Constitution means home, 

fixed abode, domicil of the elector, as distinguished 
from a place of temporary sojourning. 

"Undoubtedly, residence is a question of intention. 
In cases .involving it, the inquiry is quo animo the party 
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either moved to or from the state. And upon the solution 
of this question, depends the fact, whether the pe
titioner has gained or lost a residence. But before this 
question can arise an actual removal must have taken 
place. A mere intention to remove not consummated, 
can neither forfeit the party's old domic.il nor enable 
him to acquire a new one. Removal out of the State, 
wjthout an intention permanently to reside elsewhere, will 
not lose residence, nor will a mere intention to remove 
permanently, not followed by actual removal, acquire it: 
Case of James Casey, an insolvent debtor, 1 Ashmead 
126. 

" It (residence as used in third Article of the 
Constitution) means that place where the elector makes 
his permanent or true home, his principal place of busi
ness, and his family residence, if he have one; where he 
intends to remain indefinitely, and without a present 
intention to depart; when he leaves it he intends to re
turn to it, and after his return he deems himself at 
home ... " 

The domicile of the husband is prima facie at least the wife's legal 
domicile wheresoever she may be personally resident but she may 
in fact acquire an actual domicile separate and distant from the legal 
domicile of the husband: McPherson vs. Housel, 13 N. J. E. 35. 

Upon due cons,ideration of the language and P1:1rpose of the Act 
we conclude that the term "residence" as used in Section 7, supra, 
is synonymous with ''actual domicile'' of the wife and ''actual 
domicile'' of the family as distinguished from actual residence or 
domicile of the husband. 

For the purpose of passing on Mrs. Looker's application we are of 
tlhe opinion that the intention with which her husband went to 
England in 1925 taking with him one of their children, whether it was 
to change his residence or domicile temporarily or permanently is 
not material, but his ae.t in so doing is an element fo be considered in 
determining whether her :;uhsequent conduct in leaving Philadelphia 
County on July 7, 1926 with tlheir remaining children to join him in 
London, England, was with the intention of changing her residence or 
actual domicile. 

But even if the Mothers' Assistance Board concludes that she left 
Philadelphia on July 7, 1926, with the intention of changing her resi
dence or actual domicile neverfilleless the family did not lose its resi
dence in Philadelphia County for the period of one year after removal 
therefrom, and if the family returned to the county, within one year 
after removal therefrom, the family became immediately entitled to 
assistance in the county. 

In this instance her children and her furniture were returned to 
Philadelphia County within seven months after removal therefrom 
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and she remained outside -0f said county for one purpose only, to 
conclude the litigation pending England, and within the period of 
one year initiated her actual return t-0 the comity and arrived in 
Philadelphia July 13, 1927, one year from the date of her arrival in 
Southampton, England, and presumably of her arrival in London, 
England, her destination. 

It becomes necessary theyefore to determine whether the date of 
embarkation of her children and shipment of her furniture, t-0 wit, 
February 16, 1927, -0r the date of her embarkation, to wit, July 5, 
1927, after which she was continuously enroute to Philadelphia 
County, constitutes such return to the county as would make her 
eligible for assistance. 

''Where a person abandons his former domicile of choice 
and, with intent to take up a ntiw domicile of choice, 
starts toward the new, the change of domicile takes place 
the moment he puts himself in motion, thoug.h, if the 
domicile left is the domicile of origin, proof of arrival 
at the new domicile must be made in order to constitute 
a change.'' 

In Re: Grant's Estate, 83 MifC. 257; 144 N. Y. S. 567 . . 
Having in mind that tlhe welfare of the children is the primary 

purpose of this legislation and the Act fixes .the return of the ''family'' 
as distinguished from the "mother" as the condition for eligibility 
after absence from the county, we are of -Opinion that y-0u may with 
propriety adopt the principle of Grant's Case, supra, and conclude 
as a matter of law that on July the :fiftlh, 1927, the return of the 
"family" was consummated and that therefore the applicant is eligible 
for assistance. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 
S. M. R. 0 'HARA, 

Deputy Attlorney General. 

Mothers' assistance fun<t--Residence-Ternporary absence from State--Act of 
July 10, 1919. 

Under section 7 of the Mothers' Assistance Fund Act of July 10, 1919, P. L. 
893, the residence by the applicant for relief of one year in the county and two 
years in the State must immediately precede the date of application; but if, 
on application, the board cannot gran~ imJnediate relief and the applicant is 
compelled in the meantime to live outside the county or State in order to main
tain herself and family, such absence, if without intent to abandon her resi
dence, doei:; not make her ineligible for relief. 
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Department of Justice, 

Harrisburg, Pa., October 30, 1928. 

Honorable E. Grace McCauley, Secretary of W·elfare, Harrisburg, 
Pennsylvania. 

My dear Mrs. McCauley: We have your request for an opinion by 
this Department upon the eligibility of Mrs. Albert H. Walker for 
assistance from the Mothers ' Assistance Fund. 

You submit the following statement of facts: 
Albert H. Walker resided with his family in Lancaster County up

wards of two years and died in December, 1925. The widow and her 
family remained in Lancaster County until Apr.il, 1926, when she and 
her children went to Franklin County, the r-esidence of her father, 
where she remained until May, 1926, when she returned to Lancaster 
County. There she filed an application with the Mothers' Assistance 
Fund in June, 1926, for relief. Immediately after filing the application 
s1ie r eturned to Franklin County. The following month she came 
back to Lancaster and in July and August conducted a rooming house. 
This venture was not successful and in August, 1926, she was compelled 
to return to her father 's home in Franklin County. · Finqing it im
possible to obtain work there, in August, 1926, she we;nt to Hagerstown, 
Maryland, for the purpose of keeping house for her brother. 

No action was taken by the Lancaster County Board until April, 
1927, when it was dismissed by the Board because, as it concluded, she 
had lost her residence in Lancaster County by absence from the county 
for a period of a year. Her application had not be.en considered by 
the Board until April, 1927, because of prior applications pending 
before the Board. 

In November, 1926, she made application to the Mothers' Assistance 
Board of Franklin County. That Board did not consider her eligible 
for relief in that cot1nty at that time because s:be had not been a 
r esident of Franklin County for one year. 

One year from the date of filing her application with the Franklin 
County Board, the Franklin County trustees investigated her claim 
and found that she had been living in Hagerstown, Maryland, since 
August, 1926, and thereupon the Franklin County Board dismissed 
her application. 

You submit the following question: -

Is S:he no longer eligible in Lancaster County for relief and will it 
be necessary for her to live twelve consecutive months in Franklin 
County in order to qualify for assistance there, or has she lost her 
State residence and by reason of that fact is it necessary for her to 
reside in Pennsylvania continuously for two years before she may 
again be considered in any county of this Commonwealth? 
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There can be no question that in June, 1926, when she filed her 
application in Lancaster County she was eligible for relief there. Her 
application was not considered because of pending applications having 
priority. While it is not so stated in your letter, I am informed 
verbally that she left Lancaster County at that time because ·of her 
inability to provide for herself and her children and thereafter con
tinued to reside temporarily with either her father or her brother, 
pending the granting of her application; that when she left Lancaster 
County it was with the intention to return to it, and she deemed 
Lancaster her home. 

Under such state of facts, if so found by the Board, we are of the 
opinion that the period of one year's residence·within the county and 
two years' residence within the State mean one year and two years, 
respectively, immediately preceding the date of application. If on 
the date of application the local board is unable to grant immediate 
relief, and as a result thereof, the applicant is compelled to temporarily 
sojourn outside the county or State in order to live and maintain her 
children pending action upon her application, she does not by reason 
of her absence from the county lose her eligibility or h~r priority on 
the list of applicants. Under the circumstances, her application may 
be reinstated by the Lancaster County Board as of June, 1926, for 
immediate or preferred action. 

If on the other :hand, after investigation, the Board concludes that 
when Mrs. Walker left Lancaster County in August, 1926, it was her 
intention to abandon her residence in Lancaster County and take up 
her residence in Hagerstown, Maryland, permanently, then her applica
tion fell and might have been treated as if withdrawn. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

S. M. R. 0 'HARA, 

Deputy Attorney General. 
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OPINION TO THE WORKMEN'S COMPENSATION BUREAU 

Workmen' s Compenscition Biweau-State lT'orlunen's Iusnrance Board-Em
ployP.s--Depcnden ts of employes. 

Authority of the Compensation Bureau to pay compensation to employes 
or dependents of deceased employes of the Rtate vVorkmen's In~urance Board. 
Act of 1927, No. 347 A, Page '.!:-<. 

Department of Justice, 

Harrisburg, Pa., October 17, 1927. 

M. G. Lehman, Assistant Director, Workmen's Compensation Bureau, 
Harrisburg, Pennsylvania. 

Sir: Your request to qe advised whether, under the appropriation 
to tJhe Department of Labor and Industry as contained in the Gen
eral Appropriation Act of 1927, (Act No. 347 A, Page 28) you are 
required to pay Workmen's Compensation Insurance to injured em
ployes and dependents of deceased employes of the State Workmen's 
Insurance Board, was duly received. 

That Section of the Act making the appropriation to your Depart
ment which is pertinent in the consideration of this case reads as 
follows: 

'' * * * for the payment of the statutory amounts of 
workmen's compensation and of medical, hospital, sur
gical and burial expenses, which may become due and 
payable during the period beginning June 1, 1927, and 
ending May 31, 1929, to insured employes and depend
ents of deceased employes of the various Departments 
of the Government of this Commonwealth upon claims 
arising under the provisions of the Workmen's Com
pensation Act of 1915, its amendments and supplements 
and for the payment of expenses incurred by the Bureau 
of Workmen's Compensation in investigation and ad
justment of claims of such employes and depend
ents * * *" 

The State Workmen's Insurance Board is placed in and made a 
part of the Department of Labor and Industry by virtue of Section 
202 of the Administration Code, (Act No. 274, 1923, P. L. 498) and it 
is designated as a ''Departmental Administrative Board. '' Section 
1711 of the Administrative Code provides that: 

''Subject to any inconsistent prov1s10n in this Act 
contained, the State Workmen's Insurance Board shall 
continue to exercise the powers by law vested in and 
imposed upon the said Board." 

461 
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The State W or km en's Insurance Board was created ''for the pur
pose of administering the State Workmen's Insurance Fund. * * * 
There is nothing in the Administrative Code which in any way 
modifies the status of the Fund." (See opinion of Special Deputy 
Attorney General Wm. A. Schnader to Dr. Royal Meeker, Secretary 
of Labor and Industry, February 4, 1924.) 

Section 214 of the Code provides that: 

''The heads of the respective administrative depart
ments shall appoint and fix the compensation of such 
clerks, stenographers and other assistants as may be re
quired for the proper conduct of the work of any admin
istrative bodies, boards, commissions or :officers * * * 
established in their respective departments." 

''The only exceptions to this provision are contained in Sections 
1311 and 2019 of the Code.'' (See 'opinion ·of Special Deputy Attorney 
General Wm. A. Schnader to Dr. Royal Meeker, January 28, 1924.) 
T:he first section referred to (1311) relates to the Board;l of Trustees 
managing the Home for Training in Speech of Deaf Children Before 
They Are of School Age, the Pennsylvania Soldiers ' Orphan School, 
and the State Oral School for the Deaf. 'fhe other secti<;m (2019) 
relates to the Board of Trustees managing twenty-nine State penal 
reformatories, institutions and State hospitals. 

The Secretary of Labor and Industry by virtue of Section 214 of 
the Administrative Code, referred to above, selects the employes of 
the State Workmen's Insurance Board, fixes their compensation sub
ject to the classification of the Executive Board, directs and controls 
the action of the employes and the duration of their employment. 
Under the Administrative Code there is no quest.ion but that the 
members of the State Workmen's Insurance Board are employes of 
the Commonwealth entitled to the benefits of the Compensation Law. 
Previous to the passage of the Administrative Code, the Legislature 
made the same provisions for employes of the State Workmen's In
surance Board by virtue of the Act of April 20, 1921, P. L. 195. 

It is true as you suggest, that employes of the State Workmen's 
Insurance Board are paid out of the Workmen's Insurance ' Fund 
which is self susta.ining, that is, the employes are paid out of funds 
derived from premiums collected on policies of insurance. On Novem
ber 8, 1926, we advised, the Secretary of Labor and Industry that 
members of the National Guard of Pennsylvania, while participating 
in armory drills under the supervision of their officers, were State 
employes entitled to receive compensation from the above appropria
tion although they were paid from funds allocated for that purpose 
by the United States Government. 
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The Supreme Court has decided that: 

''While the fact as to who pays the wages is an 
element that may be considered in determining the 
presence of the employer-employee relation, it is by no 
means controlling. * ~· Section 104, in defining an em
ployee as one who performs services for another 'for a 
valuable consideration,' does not specify that any par
ticular person shall pay this consideration and its lan
guage is not to be construed as conditioning liability to 
meet a claim for compensation on payment of wages by 
the person against whom the claim is made, or on the ex
istence of an obligation to so pay wages.'' Atherhold 
vs. Wm. Stoddart Co., 286 Pa., 278. 
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You are. therefore, accordingly advised that the provision of the 
Appropriation Act of 1927 permits your Department to pay com
pensation to employes, or dependents of deceased employes, of the 
State Workmen's Insurance Board. This opinion conforms with the 
opinion of the Special Deputy Attorney General Wm .. A. Schnader 
rendered to the Secretary of Labor and Industry on January 28, 
1924. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PENROSE HERTZLER, 
Special Deputy Attorney General. 
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than the one of the Department of Property and 
Supplies "for the payment of the cost of procur
ing bonds required to be given the Commonwealth 
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OPTOl\IETRICAL EXAIIUNERS, STATE BOARD OF 
The Board can reciprocate with the State of Oh'io if the 

Board is satisfied that the requirements of the State of 
Ohio are equal to those of the Commonwealth of Pennsyl-
vania, 
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Appropriations. 
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