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OPINIONS TO THE SECRETARY OF AGRICULTURE
Bureau of Animal Industry--Rabid dog—Livestock bitten by. Claim for dem-
ages.

Claim for damages must be in writing, supported by a certificate from a
duly qualified veterinarian to the effect that such dog was afflicted with rabies.
Acts of 1921, P, L. 522; 1923, P. L, 16.

Department of Justice,

Harrisburg, Pa., February 7, 1927.
Mr. C. G. Jordan, Secretary, Department of Agriculture, Harrisburg,
Pennsylvania.

Sir: This Department has your request to be advised whether the
Bureau of Animal Industry of the Department of Agriculture, before
paying claims for damage to or destruction of live stock or poultry
caused by dogs as provided under section 26 of the Aet of May 11, 1921,
P. L. 522, as amended by section 2 of the Aect of March 19, 1923,
P. L. 16, should require a statement to be presented by the claim-
ant showing that the live stock covered by the claim was bitten by
a dog and that the said dog, which inflicted the damage, was rabid.

Section 26 of the Act of May 11, 1921, P. L. 522 as amended by
section 2 of the Act of March 19, 1923, P. L. 16, provides:

‘“Whenever any person sustains any loss or damage to
any live stock or poultry by dogs, or any live stock or
poultry of any person is necessarily destroyed because of
having been bitten by a dog, such person, or his agent or
attorney, may, immediately after the damage was done,
complain to any township auditor or to any justice of
the peace, alderman, or magistrate of the township, town,
borough, or city. Such complaint shall be in writing,
shall be signed by the person making such complaint, and
shall state when, where, and how such damage was done,
and by whose dog or dogs, if known. Claims covering
damage resulting from the bite of a rabid dog shall be
made immediately following the death of the animal,
and shall be supported by a certificate from a licensed
and duly qualified veterinarian, or a report from the
laboratory of the Bureau of Animal Industry, to the
effect that such animal was affected with rabies,

Under Section 26 of the Act of May 11, 1921, P. L. 522 as amended
by section 2 of the Act of March 19, 1923, P. L. 16, a person sustain-
ing any loss or damage to live stock or poultry by dogs as set forth
in said aet is required to file a complaint in writing, signed by the
person making such complaint and stating when, where, and how
such damage was done and by whose dog or dogs if known. If the
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8 OPINIONS OF THE ATTORNEY GENERAL

damage claimed resulted from the bite of a rabid dog claim ought to
be made immediately following the death of the animal and such claim
must be supported by a certificate from a licensed and duly qualified
veterinarian, or a report from’ the laboratory of the Bureau of Animal
Industry, to the effeet that such animal was afflicted with rabies.

Therefore a person claiming damage resulting from the bite of a
rabid dog, to support such claim, must first file a complaint in writing,
signed by the person making such complaint and stating when, where
and how such damage was done and by whose dog or dogs if known and
support the said written complaint by a certificate from a licensed
and duly qualified veterinarian or a report from the laboratory of the
Bureau of Animal Industry to the effect that suech animal was afflicted
with rabies.

Very truly yours,
DEPARTMENT OF JUSTICE,

THOMAS G. TAYLOR,
Deputy Attorney General.

Animals—Dog licenses—Acts of April 27, 1927, and May 6, 1927.

There is no inconsistency between the Acts of April 27, 1927, P. L. 473, and
May 6, 1927, P. L, 833, with regard to the amount of the fees which county
treasurers are permitted to collect for their services in issuing dog licenses.

Department of Justice,

Harrisburg, Pa., November 3, 1927.

Honorable Charles G. Jordan, Secretary of Agriculture, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised whether there is any incon-
sistency between the Act of April 27, 1927 (No. 300) and the Act of
May 6, 1927 (No. 422) with regard to the amount of the fees which
county treasurers are permitted to colleet for their services in issuing
dog licenses.

The Aect of May 6, 1927 amends certain sections of the Act of May
11, 1921, P. L. 522. Section 3 of the Act of 1921 as amended by the
Act of May 13, 1925, P. L. 641, provides that all applicants for dog
licenses shall pay in addition to the statutory license fee payable to
the Commonwealth, the sum of ten cents which shall be the county
treasurer’s fee for issuing, recording and reporting the license.

Section 4 of the Act of May 6, 1927, amending Section 5 of the
Act of 1921, provides that whenever the holder of a dog license shall
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have lost the tag issued in connection with the license a substitute
tag may be furnished upon the payment of a fee to the Common-
wealth and an additional ten cents for the use of the county treas-
urer.

Section 11 of the Aet of 1921, as last amended of the Act of
May 6, 1927, provides that applicants for kennel licenses shall also
pay to the county treasurer an extra ten cents as his fee for issuing,
recording and reporting the license.

The Act of April 27, 1927 amends Section 42 of the Act of April
15, 1834, P. L. 537, as amended by the Act of May 13, 1925, P. L.
656. As amended by the Act of 1927, Section 42 of the Act of 1834
provides:

1. That county treasurers shall be the agents of the Common-
wealth for collecting and transmitting money for the Commonwealth;

2. That ‘“except fees paid for fish, hunters and dog licenses which
shall be the same as now preseribed by law, namely, ten cents for
each license,’” the county treasurers shall be entitled to deduct from
the gross amount of moneys reeeived by them for the Commonwealth
on each separate account which they are required to keep and settle,
a commission the rate of which is graduated according to the amount
collected and transmitted;

3. That out of the commissions thus authorized and the fees for
issuing fish, hunters and dog licenses the county treasurers shall be
entitled to retain for their own use compensation in amounts equal
to twenty per centum of the salaries paid them for acting as county
treasurers, and in addition thereto amounts necessary to reimburse
them for certain necessary expenses in connection with the work of
collecting and transmitting State money.

There is no inconsistency whatever between the Act of 1834 as
amended by the Aet of April 27, 1927, and the Act of 1921 as
amended by the Aect of May 6, 1927, insofar as concerns the amount
of the fee chargeable by county treasurers for issuing dog licenses.
The amount of this fee is fixed exclusively by the Act of 1921 as
amended and is not affected by the Act of 1834 as amended. The
only effect of the Act of 1834 as amended is to require county treas-
urers to pay into their respective county treasuries all fees received
by them for issuing dog licenses in excess of the compensation and
reimbursement for expenses which the Act allows them to retain out
of any fees and commissions which they receive for collecting State
moneys.

Very truly yours,

DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.



OPINIONS TO THE DEPARTMENT OF THE
AUDITOR GENERAL

1



OPINIONS TO THE DEPARTMENT OF THE AUDITOR
GENERAL

Trust Companies—Shares of—Resettlement by Auditor General—State Taw—
Penalty——Act of Juby 11, 1923, P. L. 1071—Act of March 30, 1811, 5. Sm.
L, 228.

In a resettlement by the Auditor General of any tax on shares of trust
companies imposed by Act of July 11, 1923, P. L. 1071, trust companies have
the privilege of paying said tax within sixty days after the date of such
resettlement, without incurring liability for the ten per cent. penalty for
failure to pay said tax, and are also entitled to the exemption from the four
mills state loans tax on bonds, mortgages and judgments owned by them, pro-
vided said tax on shares has been paid within sixty days after the date of
such resettlement.

Department of Justice,

Harrisburg, Pa., January 14, 1927,

Honorable J. Lord Rigby, Revenue Deputy, Auditor General’s Depart-
ment, Harrisburg, Pa.

Sir: You have advised this department that the Act of Assembly of
July 11, 1923, P. L. 1071 provides that trust companies shall pay
their tax on shares within sixty days from the date of the settlement
of the same by the Auditor General, in order to avoid the ten per
cent. penalty provided by said Aet of Assembly, and to gain the
exemption from the four mills Pennsylvania Loans Tax on bonds,
mortgages and judgments owned by them. Briefly, you inquire
whether in the case of a resettlement by the fiscal officers of any
tax on shares against said trust companies, if the trust companies
pay said tax within sixty days from the date of resettlement are
they liable for the ten per cent. penalty as provided by said Aect,
and also are they entitled to the exemption from the four mills
Pennsylvania Loans Tax aforesaid.

Section 1 of the Act of June 13, 1907, P. L. 640, as amended by
the Act of July 11, 1923, P. L. 1071, which is the particular statute
here in question, after making provision for the assessment by the
Auditor General of the tax on the shares of the capital stock of trust
companies, provides, inter alia, as follows:

““ After the Auditor General shall have fixed the value
of the shares of stock in any such company by the
method hereinbefore provided, and settled on account
according to law, he shall thereupon transmit to the
president, (cashier) secretary, or treasurer of such

13



14 OPINIONS OF THE ATTORNEY GENERAL

company a copy of such settlement, showing the val-
uation and assessment so made by him ayd the amount
of tax due the Commonwealth, on all such shares. * * *
It shall be the duty of every such company, within a
period of sixty days after the date of such settlement by
the Auditor General, at its option to pay the amount of
said tax to the State Treasurer from its general fund,
or collect the same from its shareholders and pay over
to the State Treasurer: Provided, That if any such com-
pany shall fail or refuse to make such report, or to pay
such tax, at the time hereinbefore specified, * * * he
(Auditor General) shall, after having ascertained the
actual value of each share of the eapital stoeck of such
company from the best information he can obtain, add
thereto ten per centum as a penalty, assess the tax as
aforesaid, and proceed according to law to collect the
same from such company: * * * And provided further,
That in case any such company shall collect annually
from the shareholders thereof, or from the general fund
of said company, said tax of five mills on the dollar
upon the value of all the shares of stock of said com-
pany,—the value of each share of stock to be ascertained
and fixed as hereinbefore provided,—and pay said tax
into the State Treasury, as hereinbefore provided, the
shares, and so much of the capital stock, surplus, profits,
and deposits of such company as shall not be invested
in real estate, shall be exempt from all other taxation
under the laws of this Commonwealth.”’

Let us consider first the latter part of your inquiry, that is,
whether in the case of a resettlement by the fiscal officers of any
tax on shares against a trust company, if the trust company pays
said tax on shares within a period of sixty days after the date of
said resettlement by the Auditor General, it is entitled to the ex-
emption from -the four mills Pennsylvania Loans Tax on bonds,
mortgages and judgments owned by them, as provided by said Aect
of July 11, 1923. Nothing is said in said Act of July 11, 1928, nor in
said Act of June 13, 1907, P. L. 640, of which Act it is an amend-
ment, concerning the ‘‘resettlement’’ of tax on shares of trust com-
panies. We turn to the Act of March 30, 1911, (5 Smith’s Laws
228) Section 16, for the authority given to the fiscal officers to revise
and resettle a State tax, which provides as follows:

““The Auditor General and State Treasurer at the
request of each other or of the party, shall revise any
settlements made by them, except such as have been ap-
pealed from or which by any other proceedings have
bgen_ taken out of their offices, if such request be made
within twelve months of the date of settlement; but
after that time no settlement on which a final discharge
hag been granted shall be opened, but the same shall be
quieted and finally closed.”’
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As stated by Judge Archbald in the case of In re Wyoming Valley
Iee Company, 165 Federal, 789, 791:

““The construction of this statute is plain. Under
it, either of their own motion or at the instance of a
party interested, taxes which have been settled, but not,
by appeal or otherwise, taken out of their hands, may
be re-examined and revised by the accounting officers
referred to, provided that action be taken within the
icimedslgeeiﬁed and a final discharge has not been al-
owed.’

A resettlement as authorized by said Section 16 of the Act of
1811, where it is referred to as a ‘‘revision’’ of the settlement made
by the fiscal officers, has been construed to be a ‘‘settlement’’ by the
Court in said case of In re Wyoming Valley Ice Company, supra,
where it is said by the Court on pageé 792, in discussing the ques-
tion of how far a tax on capital stock, which has been settled and
paid, can be resettled and enlarged, as follows:

““Not only must the tax have been discharged, but
the time limited by the statute must also have elapsed.
Conceding—contrary to what seems to have been de-
cided in Commonwealth vs. Pennsylvania Company, 145
Pa. 266, 23 Atl. 549—that this begins to run not from
the time of payment, but from the time when the settle-
ment which is revised was made, the settlement here
upon which the taxes were paid was February 16, 1906,
and the resettlement on which the present claim is based
was April 26th following, the two being only a little
over two months apart.”’

Likewise, Deputy Attorney General Kun in an wpinion to the
Auditor General reported in 43 Pa. C. C. 489, decided that a re-
settlement by the fiscal officers made under the provisions of said
Act of 1811 was a ‘‘settlement.’” Deputy Attorney (teneral Kun in
construing part of Section 9 of said Act of March 30, 1811 (5 Smith’s
Laws 288) which provides:

““If any person or persons, body politic or corporate,
be dissatisfied with the settlement of his, her of their ac-
counts by the auditor general and state treasurer, he,
she or they may appeal therefrom to the court of com-
mon pleas of the county in which the seat of govern-
ment may then be, and such appeal shall be transmitted
by the Auditor General to the clerk of the said court,
to be by him entered of record, subject to like proceed-
ings under the direction of the state treasurer as in
common - suits; provided, however, that the appeal be
filed in the office of the auditor general within sixty days
after notice of such gettlement, * * * 7°

said in his opinion on page 490:
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““It is, of course, within the province of the taxing
officers to open and restate any account pnappealed
from, and by such resettlement made within a year,
establish a new date from which the sixty days within
which appeals must be made would begin to run. Act
of Marech 30, 1811, 5 Sm. L. 228; Com. vs. Wyoming Val-
ley Ice Co., 165 Fed. Rep. 789.”

If a resettlement is a ‘‘settlement’’ within the meaning of said
Act of March 30, 1811, it is very difficiult to see how the word
‘“gettlement,”’ as used in said Act of July 11, 1923, can have a dif-
ferent meaning. If it did have a different meaning a great deal of
confusion would follow. In view of the fact that it has uniformly
been held, and the practice uniformly recognized for many years,
that settlements or revised settlements, as provided for in said Aet of
March 30, 1811 are comprehended within the term ‘‘settlement,”’
and the further fact that said Acts of March 30, 1811 and July 11
1923 must be construed together in arriving at the proper procedure
relative to settlements and resettlements of the taxes on shares of
trust companies, the conclusion is irresistible that the expression:
““Within a period of sixty days after the date of such settlement
by the Auditor General,”’ applies to and comprehends a resettlement
of said tax by the Auditor General.

In view of the conclusion which we have just reached in this matter
concerning the construction of said Aet of July 11, 1923 with re-
spect to resettlement of tax on shares’ of trust companies, it would
follow that the penalty of ten per cent. therein provided to be added
by the Auditor General in assessing said tax on shares, in the event,
inter alia, that the trust company fails to pay such tax at the time
specified, should not be added for the failure of the trust company
to pay such tax until the expiration of a period of sixty days after
the date of resettlement of said tax by the Auditor General. In this
connection we believe that the principal law laid down by Justice
Mitchell in the case of Commonwealth vs. Philadelphia Etc. C. &
I. Company, 145 Pa. 283, where consideration was made of the
question of the ten per cent. penalty provided in Section 4 of the
Act of June 30, 1885, P. L. 194 for failure of the treasurer of a
corporation to assess and pay the tax therein provided for and make.
report thereof to the Auditor General, is in itself conclusive of the
question which here arises as to the penalty to be imposed by said
Act of 1923 where resettlements are made of said tax on shares by
the Auditor General. This statement by Justice Mitchell in said
opinion on page 287 is as follows:

‘‘This penalty, it is'plain, is meant to enforce the
performance' of the duties which the statute casts upon
the corporation treasurer in reference to the tax. It has
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no relevancy to questions that may arise between the
corporation and the state officers, in the settlement of
the amount, and items of its account or to any delay that
may be incident to the proceedings according to law, by
appeal or otherwise.”’

I am, therefore, of the opinion, and so advise you, that in the
case of a resettlement by the Auditor General of any tax on shares
of trust companies as imposed by said Act of July 11, 1923, P. L.
1071, the trust companies have the privilege under said Act of
paying said tax within a period of sixty days after the date of such
resettlement by the Auditor General, without incurring liability for
the ten per cent. penalty as provided by said Act of Assembly for
failure to pay said tax; and that said trust companies are also en-
titled to thé exemption from the four mills Pennsylvania Loans Tax
on bonds, mortgages and judgments owned by them, where said
tax on shares has been paid to the State Treasurer by said trust
companies within a period of sixty days after the date of such re-
settlement by the Auditor General.

Yours very truly,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.

Corporations conducted for profit—First Class—Co-operative Agricultural
Associations—Reports—Taex—Act of May 4, 1924, 'Act No. 386.
The words “not having capital stock and not conducted for profit” do not
modify and qualify the expression “corporations of the first class” as the same
is found in Act No. 386, approved May 4, 1927, and, therefore, corporations of

the first class are not required to file capital stock reports with the Auditor
General and pay a capital stock tax even though they may have capital stock

and be conducted for profit.

Department of Justice,
Harrisburg, Pa., July 14, 1927,

Honorable J. Lord Rigby, Revenue Deputy, Auditor General’s Depart-
ment, Harrisburg, Pennsylvania. -

Sir: You have recently inquired of this Department by letter whether
under Act No. 886, approved by the Governor on May 4, 1927,
which amends sections twenty and twenty-one of the Aect of June
1, 1889, P. L. 420, as amended, first class eorporations are relieved
from filing capital stock reports and paying a capital stock tax even
though they may have issued capital stock and are conducted for

profit,
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The question which you have asked requires this Department tfo
determine whether or not the expression used in the amendments in
said aet: ‘‘not having ecapital stock and not conducted for profit,”’
modifies not only its immediate antecedent ‘‘cooperative agricultural
associations’’ but also modifies the expression ‘‘ecorporations of the
first class.”’ )

The amendments in this act are in exactly the same words as the
amendment in Aet No. 385, approved by the Governor May 4, 1927,
The same question of construction arises in this case as arose with
respect to said Act No. 385, concerning which we rendered you an
opinion of even date. The reasons therein given for our conclusion
are applicable to this case, and for these reasons we conclude and
you are advised that the words ‘‘not having capital stock and not
conducted for profit,”” do not modify and qualify the expression
‘‘corporation of the first class’’ as the same are found in said Act No.
386, approved May 4, 1927, and, therefore, corporations of the first
class are not required to file capital stock reports with the Auditor
General and pay a capital stock tax even though they may have
capital stock and be conducted for profit.

Very trulsf yours,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.

Capital Stock—Concerns Conducted for Pro_ﬁt—do-operative Agricultural Asso-
ciations—Loans—Interpretation of Statutes—Aect of May 4, 1927, No. 385.
The words ‘“not having capital stock and not conducted for profit” do not

modify and qualify the expression “corporations of the first class,” as the

same is found in Act No. 385, approved May 4, 1927, which amends Section

4, of the Act of June 30, 1885, P. L. 193, as amended, and, therefore, corpora-

tions of the first class are exempt from the provisions of the Corporate Loans

Tax Act, requiring their treasurer to assess, deduct and return the corporate

loans tax and make annual report of the indebtedness of the corporation to

the Auditor General.

Department of Justice,

Harrisburg, Pa., July 14, 1927.

Honorable J. Lord Righy, Revenue Depﬁty, Auditor General’s De-
partment, Harrisburg, Pennsylvania.

Sir: You have recently advised this Department by letter that Act
No. 385, approved by the Governor on May 4, 1927, which amends Sec-
tion 4 of the Act of June 30, 1885, P, L. 193, as amended, is under-
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stood to exempt first class corporations from liability for loans tax
upon their indebtedness. You state that said Section 4, as now
amended, contains the following expression:

‘“That hereafter, excewnt im the case of corporations of
the first class and cooperative agricultural associations
not having capital stock and mot conducted for profit, it
should be the duty of the treasurer of each private
corporation, ete.”” (The words in italics cover the
ame)ndment to said Section 4 as made by said Act No.
385).

You inquire whether by this amendment first class corporations,
regardless of whether they have capital stock or are conducted for
profit, are exempt from the provisions thereof requiring their treas-
urer to assess and collect the tax and make annual report of its
indebtedness to the Auditor General?

The question which you have propounded ealls upon us to deter-
mine whether or not the expression used in said amendment: ‘‘not
having ecapital stock and not conducted for profit,”” modifies not
only its immediate dntecedent ‘‘cooperative agricultural associa-
tions’’ but also modifies the expression ‘‘corporations of the first
class.”’” The expression in question could modify both antecedents
without ambiguity. Furthermore, the words of the amendment are
used in no other place in said Aect excepting in the title and in said
title identically the same words are used as in the amendment itself.
Consequently, we are not assisted by a study of the Act as a whole.
It is, therefore, necessary to give consideration to rules of construec-
tion applicable to cases of this character. Endlich on ‘‘Interpreta-
tion of Statutes,”” Sec. 414, says:

‘“The striet rule of grammar would seem to require,
as a general thing, a limiting clause, or phrase, follow-
ing several expressions to which it might be applicable,
to be restrained to the last antecedent.’’

Various cases are cited in support thereof. Mowever, certain other
cases are cited displacing this rule where the manifest object of the
enactment in question suggested otherwise. In the case of Fisher
vs. Connard, 100 Pa. 63, although the Court admitted that it was
correct that, in accordance with grammatical construetion, relative
and qualifying words and phrases refer solely to the last antecedent,
held the rule would not apply to the Act of Assembly there in ques-
tion because of the intention of the Legislature indicated by previous
acts in pari materia. But with respeet to the act here under con-
sideration, we find no acts of assembly in pari materia which assist
in throwing any light on the construection of the words of the amend-
ment. .
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In Lewis’ ““Southerland Statutory Construction,”’ Volume 2 (2nd
Ed.), Section 420, the above rule of construction stated by Endlich
in his work on ‘‘Interpretation of Statutes,”’ is also set forth with
authorities in support thereof. However, in view of all authorities,
if it is still to be doubted whether said rule is applicable and controls
in the construction of the words we are discussing in this case, then
we submit, where the Act itself as a whole does not assist us in de-
termining the intent of the Legislature, the most which can be said,
so far as to whether or not the words ‘‘not ha¥ing capital stock and
not conducted for profit’’ modify and qualify the expression ‘‘cor-
porations of the first class,”’ is, that it is doubtful. If this be true,
then we may turn to the history of the Act. In so doing we find
that said Act No. 385, as originally introduced in the Legislature
as House Bill No. 1699, did not in the amendment contain the words
‘“‘cooperative agricultural associations not having capital stock and
not conducted for profit’”’ but the amendment contained only the
words ‘‘except in the case of corporations of the first class.’’ In this
form the Aect passed the House of Representatives. In the Senate
the words, ‘‘and ecooperative agricultural associations not having
capital stock and not conducted for profit,”” were added to the amend-
ment. Thus it will be noted that it was proposed by this amendment
to also exempt certain cooperative agricultural associations. The
qualifying words used to characterize these cooperative agricultural
associations were: ‘‘not having capital stock and not conducted for
profit.”’ These qualifying words are exactly the same words found in
Section 2 of the Act of June 12, 1919, P. L. 466, which Act provides
for the incorporation and regulation of cooperative agricultural asso-
ciations ‘‘not having capital stock and not conducted for profit;’’
and are used in said Section, as well as in the title of said act, to
modify and qualify the expression ‘‘cooperative agricultural associa-
tions.”” Consequently, it can hardly be doubted that the draftsman
of the amendment to the Bill as it appeared in the Senate used these
qualifying words as referring only to cooperative agricultural asso-
ciations. 'With this amendment of the Senate, the Bill was finally
passed by the Legislature and approved by the Governor. It would,
therefore, appear that the history of the Bill in the Legislature
clearly indicates an intent which supports the construction which
would result upon the application of the rule hereinbefore referred
to.

In addition, an interpretation of the amendment in question which
would construe the aforementioned qualifying words as modifying
‘““eorporations of the first class’’ might lead into a situation that
would result in the Act being declared unconstitutional, Corpora-
tions of the first class not having capital stock and not operated for
profit would not be liable to report to the .Auditor General and to
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assess and collect the Corporate Lioans Tax, while corporations of the
first class having capital stock and operated for profit would be re-
quired to report their indebtedness and assess and collect the tax.
We are not deciding that such a eclassification would be unconstitu-
tional, but a strong doubt would be raised concerning the same. It
is unnecessary to cite authorities in support of the doctrine that
that construction of a statute should be adopted which will sustain
the Act, where the language used will permit such interpretation.

In light of the foregoing reasons, you are herewith advised that
the words ‘‘not having capital stock and not conducted for profit”’
do not modify and qualify the expression ‘‘corporations of the first
class,”” as the same is found in Act No. 385, approved May 4, 1927,
which amends Section 4 of the Act of June 30, 1885, P. L. 193, as
amended, and, therefore, corporations of the first class are exempt
from the provisions of the Corporate Lioans Tax Act, requiring their
treasurer to assess, deduct and return the corporate loans tax and
. make annual report of the indebtedness of the corporation to the
Auditor General.

Very truly yours,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.

Retirement Pension Funds—Term of Years—Out of Service—Not Employees
of Commonwealth—Appropriations—Ezira Compensation—Amending Act of
March 80, 1925, P. L. 85, Article I1I, Section 11 and 18, of the Pemnsylvania’
Constitution. *

The Act of March 30, 1925, P. L. 85, amending the Teachers’ Retirement Act
of July 18, 1917, P. L, 1043, allowing pensions to be paid certain school teach-
ers who had taught a specified number of years but who were not so employed
on July 1, 1919, is unconstitutional, in that it conflicts with Article III, Sec-
tion 18, and Article III, Section 11, of the Pennsylvania Constitution.

Department of Justice,
Harrisburg, Pa., August 19, 1927.

Honorable Robert . Woodside, Deputy Auditor General, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised with regard to the consti-
tutionality of the Aet of March 30, 1925, P. L. 85, as supplemented
by the Acts of May 4, 1927 (Act No. 12-A) and by an item in the
General Appropriation Act of May 11, 1927 (Act No. 347-A).

The Act of March 30, 1925 amended the so-called Teachers’ Retire-
ment Act (Act of July 18, 1917 P. L. 1043) by providing that out
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of a fund to be appropriated by the General Assembly for the pur-
pose and to be known as the ‘‘Former Teachers’ Fund,” a retire-
ment allowance should be paid to™‘any person sixty-two years of age
or older who was a class-room teacher in the public schools of Penn-
sylvania for at least twenty years, and who separated from school
service for any reason prior to the first day of July, one thousand
nine hundred and nineteen; or any person who was a class-room
teacher in the public schools of Pennsylvania for at least fifteen
years, and who separated from school service because of physical or
mental disability prior to the first day of July, one thousand nine
hundred and nineteen, and who still is unable to teach because of
such disability.”’

To carry this Act into effect the Legislature in 1925 appropriated
Seventy-five Thousand ($75,000.00) Dollars, (Act of April 28, 1925,
Appropriation Acts, Page 161), and that sum having been inadequate
to pay retirement allowances during the biennium to the teachers
entitled to them under the Act of March 30, 1925, the 1927 Legisla-
ture passed a deficiency appropriation bill which the Governor ap-
proved (Act No. 12-A approved May 24, 1927). The 1927 Legisla-
ture also included in the General Appropriation Act an item for
carrying into effect during the current biennium the Aect of March
30, 1925.

You desire to be advised whether you can lawfully make payments
out of the 1927 appropriations under Article III, Section 18, of ‘the
Constitution which is as follows:

‘‘No appropriations except for pensions or gratuities
for military services shall be made for charitable, educa-
tional or benevolent purposes to any person or com-
munity or te any denominational or sectarian institu-
tion, eorporation or association.’’

July 1, 1919 was the date when the Public School Employes Re--
tirement Act became effective, so that the Legislature’s purpose in
enacting the Act of March 30, 1925 and making appropriations to
carry it into effect was to provide for the pensioning of certain teach-
ers who ceased to be connected with the public school system prior
to the date when the Public School Employes Retirement System be-
gan to funetion, and were therefore umable, by voluntarily joining
the System, to enjoy its benefits.

Prior to July 1, 1919 there was no contractual or other relationship
between the Commonwealth and the teachers whom the Legislature
intended the Act of March 30, 1925 to benefit, under which the Com-
monwealth was obligated to make for them provision of the kind em-
bodied in that Aet. Accordingly, the payments authorized by the
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Act of 1925 would be in the nature of ‘‘pensions or gratuities,”’ and
for charitable or benevolent purposes.

If, therefore, the 1927 appropriations out of which payments are
directed to be made are appropriations ‘‘to any person or commun-
ity’’ they are forbidden by Article ITI, Section 18 of the Constitution.

The appropriation made by the Act of April 23, 1925, (Appropria-
tion Acts, Page 161) was to the Public School Employes Retirement
Board. The deficiency appropriation made by Act No. 12-A of the
1927 session was also to this Board. The appropriation for the cur-
rent biennium included in the General Appropriation Act {(Act No.
347-A of the 1927 session) was made to the Department of Public
Instruction for ‘‘payment into the Former Teachers’ Fund of the
Pennsylvania Employes Retirement Board.”’

Two decisions of the Supreme Court of Pennsylvania render it
impossible for us to reach any conclusion exeept that, notwithstand-
ing the form of these appropriations, they are in substance appro-
priations made directly to the former teachers intended to be bene-
fited thereby. In the first of these cases, Busser wvs. Snyder,
282 Pa. 440, the Supreme Court held that an appropriation to the
Old Age Pension Commission was in substance an appropriation
directly to the persons to whom that Commission was authorized to
pay pensions at per diem rate. The second case was Collins ws.
Moartin et al., (the St. Agnes Hospital Case), decided on June
26, 1927 and not yet reported. In that case the Supreme Court held
that an appropriation made to the Department of Welfare to en-
able it to care for indigent sick or injured persons in hospitals not
owned by the Commonwealth was in substance an appropriation
to the hospitals which would receive the money, so that if any such
hospital happened to be a sectarian institution it would be uncon-
stitutional to pay any part of the appropriation to it.

In distributing the Former Teachers’ Fund to the teachers in-
tended to be benefited thereby, the Public School Employes Retire-
ment Board was not given any diseretion by the Act of March 30,
1925. All former teachers of the ages and with the service records
and disabilities specified in the Act are entitled, if the Aect of 1925
be valid, to receive retirement allowances in stated amounts. The
Retirement Board was, therefore, constituted an agency with merely
ministerial duties to perform in distributing the appropriations made
by the Legislature to carry the Act into effect. Its function would
be almost identical with that which the Legislature endeavored in-
effectually to bestow upon the Old Age Pension Commission. As the
0ld Age Pension Act was held by the Supreme Court to be uncon-
stitutional, we are bound to say that the Act of March 30, 1925 is
unconstitutional.

In considering the validity of this Aect, another provision of the
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Constitution must be mentioned, namely, that contained in Article
III, Section 11, which is as follows:

‘“No bill shall be passed giving any extra compensa-
tion to any public officer, servant, employee, agent or
contractor after services shall have been rendered or
contract made, nor providing for the payment of any
claim against the Commonwealth without previous au-

thority of law.”’

This section of the Constitution renders it impossible to regard
the Aet of March 30, 1925 as an Act making provision for fhe pay-
ment of compensation to former employes of the Commonwealth.
The teachers intended to be benefited are no longer in the service
of the Commonwealth and any compensation which might now be
given them would necessarily be ‘‘extra compensation * * * affer
services shall have been rendered.’’ Accordingly, even were the pay-
ments authorized by the Aect of 1925 to be regarded otherwise than as
gratuities, Article ITI, Section 11, would prohibit them.

We regret, exceedingly, that we are obliged to advise you that you
cannot consistently with the Constitution as interpreted by -the Su-
preme Court in the cases mentioned, make payments out of the two
appropriations of the 1927 Legislature to which your inquiry refers.

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER, _
Special Deputy Attorney Gemeral.

Corporations—Tazation—Bonus on stock —COorporations of the first class—Act

of April 20, 1927.

1. Under the Act of April 20, 1927, P. L. 322, a corporation of the first class
organized since the passage of the act is liable for a bonus upon its authorized
capital stock and upon any subsequent increase thereof.

2. A corporation of the first class having a capital stock, incorporated prior
to the Act of April 20, 1927, P. 1. 322, is liable for bonus upon the amount of
any actual increase of such capital stock made after the passage of the act.

Department of Justice,
Harrisburg, Pa., October 24, 1927.

Horforable vEdward Martin, Auditor General, Harrisburg, Pennsylvania.
S.II‘: This Department is in receipt of your letter of Oectober 20th
asking to be advised upon the following questions: ‘

(1) Isa corporation of the first class having capital
stock and organized since the passage of the Act of
April 20, 1927, No. 193, required to pay Bonus upon
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ineorporation on the amount of capital stock which it is
authorized to have, and on subsequent actual increases
thereof ?

(2) Is a corporation of the first elass, having capital
stoek, ineorporated prior to the Act of April 20, 1927,
No. 193, liable for Bonus on the amount of actual in-
cre%se‘ of its capital stock made after the passage of said
act?

The Act of April 20, 1927, No. 193 reads in part as follows:

‘“‘Seetion 2. Imposition of Bonus.—A bonus of one-
fifth of one per centum is hereby imposed for State pur-
poses as follows:

(a) TUpon the amount of the capital stock which any
corporation, hereafter incorporated, is authorized to
have, and upon the amount of actual increase of the
capital stock of amy corporation heretofore or hereafter

incorporated ;
#* * * * *

Section 3. Exceptions.—No bonus shall be imposed
or be collected, under the provisions of this act, * * *
(b) from any corporation named in the first class, of
section two of the act, approved the twenty-ninth day of
April, orfe thousand eight hundred and seventy-four
(Pamphlet Laws, seventy-three) entitled ‘An act to pro-
vide for the incorporation and regulation of certain cor-
=‘I!‘)o::a&i,()’ns,’ which does mot have any capital stock

Clearly the general language of Section 2 (a) is sufficiently broad
to comprehend corporations of the first class.

It is equally clear that the Legislature has expressed its intention
awkardly in Section 3 (b). Section 3 purports to specify three ex-
ceptions, and yet, that which is comprehended in subdivision (b)
cannot, strietly speaking, be said to be an exception, since with re-
spect to a domestie corporation, bonus for many years has necessarily
been strictly incident to capital stock. In other words, if by sub-
division (b) the Legislature meant merely to except from the class
of eorporations subject to bonus those of the first class which have
no capital stock, it has done a vain thing for that would have been
the law had there been no such express exception specified. Neither
is it reasonable to suppose that in employing the wording found in
Section 3 (b) the Legislature desired to make it clear that in the case
of first class domestic corporations, without any capital stock, bonus
would not be charged upon capital, as distinguished from ecapital
stock, as in the case of foreign corporations doing business in Penn-
sylvania, and certain limited partnership associations, inasmuch as
there was then in forece in Pennsylvania no statute imposing bonus
upon the capital, as distinguished from the capital stock, of a do-

mestie corporation.
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We cannot impute to the Legislature an intention to do a vain
thing or an intention to use words which are entirely meaningless.
It is to be presumed therefore that when the words ‘‘which does
not have any capital stock’” were employed to conclude subdivision
(b) respecting the exception of corporations of the first class from
the general group of corporations subject to bonus, the Legislature
intended that corporations of the first class with capital stock should
be subject to bonus. This conclusion finds further support, if any
is needed, in the wording of the former bonus Act of May 3, 1899, P.
L. 189, (repealed by Act No. 193 of the 1927 Session, here under
consideration) which reads in part as follows:

‘“Section 1. Be it enacted, &c., That all corporations
hereafter created under any general or special law of
this Commonwealth, except building and loan associa-
tions, and excepting all corporations named in the first
class of section two of an act, entitled ‘An act to pro-
vide for the incorporation and regulation of certain cor-
porations,” approved the twenty-ninth day of April, An-
no Domini one thousand eight hundred and seventy-
four, shall pay to the State Treasurer * * *7’

It is noted that the 1899 Bonus Act did not conclude the provision
which excepted corporations of the first class from the imposition of
bonus with the words ‘‘which does not have any capital stock.”’ It
thus excepted all corporations of the first class from liability for
bonus, whether they had a capital stock or not.

Construing Section 2 (a) and Section 3 (b) together we accord-
ingly advise you:

(1) That a corporation of the first class, organized since the
passage of the Act of April 20, 1927, No. 193, which first provides for
an authorized ecapital stock upon incorporation, or at a later time,
.is liable for bonus upon such authorized capital stock; also that it
is liable for bonus upon any subsequent actual increases thereof.

. (2) That a corporation of the first class, having a capital stock,
incorporated prior to the Aet of April 20, 1927, No. 193, is liable
for bonus upon the amount of any actual increase of this capital
st'ock made after the passage of said Act. This conclusion does not
give to the Aet any retroactive effect and Section 6 provides that:

“Upor} the actual increase of the capital stock of any
corporation, it shall be the duty of the president or
treasurer thereof, within thirty days thereafter, to make
a return to the Seeretary of the Commonwealth of the
amount of increase actually made; and, concurrently
therewith, such corporation shall pay to the Secretary of
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the Commonwealth the bonus due on such increage of
capital stock.”’

Very truly yours,
DEPARTMENT OF JUSTICE,

LEON D. METZGER,
Deputy Attorney Gemeral.

Tazation—Corporations—Capital stock taw—Bonus—Steamship companies—
Vessels—Home port—~Ritus.

1. Steamship companies incorporated under the laws of another state with
their principal office therein are not liable for the Pennsylvania capital stock
tax on that portion of their capital represented by steamships and other ves-
sels owned by such companies and registered at a port in Pennsylvania as their
home port, if said vessels have not acquired an actual situs in Pennsylvania.

2. Nor are such companies liable for bonus upon an increase in the eapital
stock as represented by an investment in such vessels.

Department of Justice,

Harrisburg, Pa., November 23, 1927.

Honorable J. Lord Righy, Revenue Deputy, Auditor General’s Depart-
ment, Harrisburg, Pennsylvania.

Sir: You have forwarded to this office the Capital Stock and Bonus
Reports of the Cape Steamship Company and the Pure Oil Steam-
ship Company for the year 1925, together with the Petitions of these
companies -for resettlements of the Capital Stock- Tax and Bonus
settlements made against said companies for said year, with affidavits
of the officers of said company, setting forth in detail the
voyages of the various steamships and vessels of said companies dur-
ing the year in question. Your inquiry is whether these companies,
both of which are incorporated under the laws of Delaware, with
their home offices in said State, and qualified to do business in Penn-
sylvania, are liable for the Pennsylvania Capital Stock Tax on that
portion of the value of the capital stock represented by steamships
and other vessels owned by said companies and registered at a port
in this State, but which steamships and vessels had not acquired an
actual situs in Pennsylvania; and further whether said steamship
companies are liable for bonus upon an increase jn the capital of said
companies as represented by their investment in said steamships and
other vessels?

Let us consider first the case of the Cape Steamship Company.
The Cape Steamship Company is a corporation incorporated under
the laws of the State of Delaware, with its principal or home office
at Dover, Delaware, and chartered for the purpose of owning, leasing
and operating ships and other vessels for carrying oil, merchandise
and freight of any kind ‘“to and from any ports and in all parts of
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the world.”” According to the affidavits filed by officers of this com-
pany, it owned three oil tank ships. Two of these oil tank ships did
not touch a port in Pennsylvania during said tax year, and the
other vessel only touched a port in Pennsylvania seven times during
the year while actually engaged in discharging interstate commerce.

The Pennsylvania Capital Stock Tax is provided for by various
acts of assembly. The principal act under which the Capital Stock
Tax here in question was imposed is the Aet of July 22, 1913, P. L.
903. The bonus settlement in this case was made under the pro-
visions of the Act of May 8, 1901, P. L. 150. We deem it unnecessary
to further refer to or discuss these various aets of assembly, inasmuch
as their construction is not at issue here.

The general rule is that tangible personal property is subjeet to tax
by the State in which it is, no matter where the domjcile of the owner
may be, and notwithstanding the fact that the property may be em-
ployed in Interstate transportation. Pullman’s Palace Car Company
vs. Pennsylvania, 141 U. S. 18, 35 L. Ed. 613. However, in the instant
case, in light of the affidavits filed by the officers of the company, the
oil tank ships and barges in question did not acquire an actual situs in
Pennsylvania. The question which you have presented to this depart-
ment arises because of the fact that said oil tank ships and barges are
registered or enrolled at a port in Pennsylvania. The Supreme Court
of this State in the case of Commonwealth vs. American Dredging
Company, 122 Pa. 386, held that the rule as to vessels engaged in
foreign or interstate commerce is that their situs for the purpose of
taxation is their home port of registry, or the residence of their owner
if unregistered. I presume that it was because of this decision that
the settlements which comprehended the value of the ships and barges
referred to, were made against the Cape Steamship Company. The
rule laid down in said case of Commonwealth vs. American Dredging
Company, supra, appears to have been based upon the decision of the
U. 8. Supreme Court in the case of Hayes vs. Pacific Mail Steamship
Company, 17 Howard, 596. In this case it so happened that the home
port of the vessels in question was the same port at which they were
registered, to wit, New York City. The corporation which owned the
vessels was incorporated in the State of New York and had its prin-
cipal office in New York City.

The case of Commonwealth vs. American Dredging Company, supra,
was decided in 1888. That rule therein referred to, to the effect that
the situs for the purpose of taxation is the home port of registry of
the vessel, is not the rule today, is conclusively shown by the decision
of the United States Supreme Court in the case of Ayer & L. Tie
Company vs. Kentucky, 202 U. 8. 421, 50 L. Ed. 1086, decided in 1906.
In this case the boats in question were engaged in interstate commerce
between the ports of Kentucky, Illinois, Mississippi, Tennessee, and
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Arkansas. They were owned by an Illinois corporation which had its
principal office at Chicago, where taxes had been paid under the laws
of the state, both' to the state and to the city. Brookfield, in the
extreme southern part of the state, and upon the Ohio River, was a
port of call, and an office was probably maintained there, it being a
place where cargoes were often discharged. The general manager of-
the transportation department of the company resided in Kentueky,
and the boats of the fleet were enrolled at Paducah in that state, and
bore upon their sterns the name ‘‘Paducah,’”’ as the home port or port
of hail under the statute. Paducah was the place where the boats
received their supplies and repairs, where seamen were hired and laid
up when not in use, though it seems that Paduecah was not a point
where cargo was either received or discharged. Upon this state of facts
it was held that the boats of the company had neither such artificial
situs through enrollment or the marking upon their sterns, nor such
actual situs by reason of the temporary stoppage at Paducah and other
ports of the state, as to draw to it jurisdiction for purpose of taxation.
In this case Justice White in his opinion on p. 1087 (50 L. Ed.)
states the general rule as follows:

“‘The general rule has long been settled as to vessels
plying between the ports of different states, engaged in
the coastwise trade, that the domicil of the owner is the
situs of a vessel for the purpose of taxation, wholly
irrespective of the place of enrollment, subject, how-
ever, to the exception that where a vessel engaged in
interstate commerce has acquired an actual situs in a
state other than the place of the domicil of the owner, it
may there be taxed because within the jurisdiction of
the taxing authority.”’

In this case the Federal Statutes pertaining to registry or enrolment
of a vessel in an American port were fully referred to. In view of
this general rule it will serve no purpose to discuss them here.

In support of thé general rule laid down by the case of Ayer &
L. Tie Company vs. Kentucky, supra, we also wish to cite the case
of Southern Pacific Compamy vs. Kentucky, 222 U. 8. 63, 56 L. Ed.
96, where the Supreme Court of the U. 8. fully discussed all the
important cases on the subject.

In the case of Old Dominion 8. 8. Company vs. Virginia, 198 U.
8. 299, 49 L. Ed. 1059, the domicile of the owner of the vessels there
in question, as a taxing situs, was held to have been lost. and a new
taxing situs -acquired by Teason of a permanent location within
another jurisdiction. The Supreme Court of the U. 8. said in the
case of the Southern Pacific Company vs. Kentucky, supra, with
respect to this case (p. 156 L. Ed.):

“Byt in that case the judgment was rested upon the
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fact that the vessels had for years been continuously
and exclusively engaged in the navigation of the Vir-
ginie waters, which state had thereby aequired jurisdic-
tion for imposing a tax as upon property which had be-
come incorporated into the tangible property within her
territory.’’

In the instant case although the Cape Steamship Company owns
three oil tank ships which are enrolled at the port of Philadelphia,
for the purpose of protection on the high seas, nevertheless under the
facts shown in the affidavits filed by the company, these ships have
acquired no actual situs in this State. As previously referred to,
two of the ships did not touch a port in Pennsylvania during said tax
year, and the other vessel only touched a port in Pennsylvania on
seven different occasions. These occasions were when the ship in
question was engaged in lawful commerce between the States. This
ship was here only temporarily, depending at the time upon the
amount of business transacted at the particular port incident to its
interstate commerce. The situation here is entirely different from
that found in the case of Old Domindon 8. 8. Co. vs. Virgima, just
referred to.

You are, therefore, advised that the Cape Steamship Company, a
foreign corporation qualified to do business in Pennsylvania, is not
liable for the Pennsylvania Capital Stock Tax, during the year 1925
in question, on that portion of the value of the capital stock rep-
resented by oil tank ships owned by it, although registered at a port
in this State, because these ships had not acquired an actual situs in
Pennsylvania; and you are further advised that, for the same reasoh,
this corporation is not liable for bonus upon the increase in the
capital of said company as represented by its investment in said oil
tank ships during the same year.

As to the Pure Oil Steamship Company, the facts are quite similar
to the Cape Steamship Company. The Pure 0il Steamship Company
is the owner of three oil tank ships and three barges used for frans-
porting oil. According to the affidavit filed by the company, three
of the oil tank ships and two of the barges are registered at a port
in Pennsylvania, the remaining barge is registered at a port in
Texas. A detailed statement of the voyages of the three ships and
two barges show that they visited Pennsylvania ports on numerous
occasions, but only when engaged entirely in the business of Interstate
Commerce, and that they were here only temporarily for the purpose
of this commerce. They did not acquire an actual situs in this State.
The barge which was registered at a port in Texas did not touch a
Pennsylvania port during the tax year in question,

' You are accordingly advised that, for exactly the same reason as
In the case of the Cape Steamship Company, just discussed, the Pure
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Oil Steamship Company, a foreign corporation qualified to do busi-
ness in Pennsylvania, is not liable for the Pennsylvania Capital
Stock Tax during the year 1925 in question on that portion of the
value of the capital stock represented by oil tank ships and barges
owned by it; and likewise, it is not liable for bonus upon the in-
crease in the capital of said corporation as represented by its invest-
ment in said oil tank ships and barges during said year.

I am herewith returning to you all reports, affidavits and papers
pertaining to these cases which were submitted with your request for
an opinion, in order that you may effect the necessary resettlements
of the accounts of these corporations for Capital Stock Taxes and
Bonus.

Very truly yours,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.

Y

Tawes—Receivership—Interest—Effect of receivership upon interest running
against delinquent corporation tax accounts.
The appointment of a Receiver for a corporation does not stop the running
of interest on accounts for corporation taxes settled for perieds prior to, or
during, the receivership.

Department of Justice,

Harrisburg, Pa., April 12, 1928.
Honorable Edward Martin, Auditor General, Harrisburg, Pa.

Sir: You have asked fo be advised whether the interest accounts,
settled against the Jersey Shore Water Company because of its delin-
quency in paying corporate loans taxes imposed for the years 1909 to
1914 inclusive, were properly settled in view of the fact that the com-
pany was in receivership from December 23, 1914, to June 10, 1920.

The interest settlements in question were made September 28,
1920 when the loans tax accounts for the years 1909 to 1914 inclusive
were paid. Thus, with the exception of the last eight days of the
year of 1914, all interest in question is upon claims accruing prior
to the appointment of a receiver.

By statute, the corporate loans tax accounts in question are all
made prior liens. The statute also provides that interest shall run
against such accounts from sixty days after date of settlement and
such interest accounts shall likewise be prior liens.

In Commonwealth vs. Philadelphia, etc., C. & I. Co., 137 Pa. 481,
it was held that a corporation is subject to the corporate loans tax



32 i OPINIONS OF THE ATTORNEY GENERAL

on obligations upon which it pays interest during the period that it
is in the hands of a receiver. We do not understand, however, that
counsel for the Jersey Shore Water Company dispute liability for
corporate loans tax during the period of receivership; their position
is that interest cannot legally be imposed for the delinquency in
paying the tax within the time required by law, because of the re-
ceivership.

In the case of Commonwealth vs. Buffalo, N. Y. & Phila. B. B. Co,,
2 Dauphin 216, it was held that a railroad company in the hands of
a receiver was subject to gross receipts tax and in computing the
amount of the judgment, the Court calculated interest on the settle-
ment at the rate of twelve per centum from sixty days after the date
thereof.

In Commonwealth vs. Wabash-Pittsburgh Terminal Railway Co.,
47 Pa. C. C. 74, it was held that certificates of indebtedness issued
by a receiver were obligations of the company as much as loans made
by officers of the ecompany and were, therefore, subject to the tax
on loans. In computing the judgment, the Court calculated interest
on the tax as settled from sixty days after the date of settlement.

The general rule appears to be that on claims of equal rank, inter-
est does not run after possession of the property is taken by the
Court through a receiver, but that where the claims are not of equal
rank, the appointment of a receiver does not stop the running of in-
terest. See note on ‘‘Interest During Receivership’’ in L. R. A. 1917
D, p. 1157.

In one of the leading cases on the subject, American Iron & Steel
Mfg. Co. vs. Seaboard Air Line R. Co., 233 U. 8. 261, 58 L. Ed. 949,
it was held that interest as well as principal, aceruing during receiver-
ship, is payable on debts of the highest dignity, even though what
remains is not sufficient to pay claims of a lower rank in full.

In Moore vs. Watauga & Y. R. Co., (N. C.) 92 8. E. 361, it was
held that the appointment of a receiver for a railroad company did
not stop the running of interest on claims for labor and material
furnished in the construction of the road, which were a lien on the
property and entitled to a preference over other indebtedness.

In Sparks vs. Lowndes County, 98 Ga. 284, 95 8. E. 426, the Court
held that interest on claims for taxes accruing during the receiver’s
possession was properly due and payable. There the taxes accrued
during the period of receivership while in the instant case, they had
practically all accrued prior to the receivership.

In the recent case of Boston Pemny Sawvings Bank vs. Boston &
Maine B. B., (Mass.) 138 N. E. 907, the Court recognized the prin-
ciple that interest which has acerued during the period of receiver-
ship on preferred obligations is payable when the receivership ter-
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minates, even where the decree establishing the receivership does not
permit its payment during the period of receivership.

The general rule, established by these and many other decisions,
applies particularly in the case of an active as distinguished from a
liquidating receivership. Spring Coal Co. vs. Keech, 239 Fed. 48.

In our opinion the case of State wvs. Bradley, 207 Ala. 677, 93 So.
595 (1922), goes much further in holding that the appointment of a
receiver does not absolve a corporation from liability to the penalty
imposed by statute for failure promptly to pay a franchise tax.

We are, therefore, of the opinion that the interest accounts in ques-
tion were correctly settled and that they should not be disturbed.

Very truly yours,
DEPARTMENT OF JUSTICE,

LEON D. METZGER,
Deputy Attorney General.

Building and loan associations—Transfer of decedent’s stock—Inheritance taz
—Act of June 20, 1919.

Where a building and loan association permits the withdrawal or cancella-
tion of its stock standing in the name of a decedent, without formal transfer
thereof to it, the executor or administrator of a deceased stockholder need not
obtain the Auditor General’s consent to such withdrawal prior to the payment
of the transfer inheritance tax to which such estate may be subject under the
Act of June 20, 1919, P, L. 521.

Department of Justice,
Harrisburg, Pa., May 2, 1928.
Honorable Edward Martin, Auditor General, Harrisburg, Pa.

Sir: You have advised this Department that in a letter of Honorable
George W. Woodruff, former Attorney General, dated Mareh 27,
1925, addressed to Honorable S. S. Lewis, then Auditor General, it
was held by the Attorney General that where the practice of a build-
ing and loan association is to require the executor or administrator
of a decedent’s estate to transfer (or ‘‘retransfer’’ as the term is used
by some associations) to the Association the certificates of stock,
which were standing in the name of such decedent, for the purpose
of cancellation before paying to the estate the amount due on said
stoek, Sections 35 and 36 of the Aet of June 20, 1919, P. L. 521, pro-
hibit such transfer of stock to be made until the tax due the Com-
monwealth has been paid and a waiver or consent by you as Auditor
General presented to the building and loan association, unless you
consent thereto in writing prior to such payment. You now inquire
whether, in the case where the practice of a building and loan asso-

8-4598—A. G.—2
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ciation is to permit the cancellation or withdrawal of its stock with-
out a formal transfer thereof to it, the executor or administrator of
a deceased stockholder must likewise obtain from you as Auditor
General a consent or waiver in writing and present the same to the
association before allowing such stock to be withdrawn or cancelled.

Section 35 of the Act of June 20, 1919, P. L. 521, provides, inter
alia, as follows:

“No executor, administrator, or trustee of any dece-
dent, resident or mnonresident, shall assign or transfer
any stock of any corporation of this Commonwealth * * *
standing in the name of such decedent * * #* subjeet to
the tax hereinbefore imposed, until such tax has been
paid, unless the Auditor General consents to such trans-
fer prior to such payment in manner hereinafier pro-
vided.”’

Section 36 of said Act provides, inter alia, as follows:

‘“No corporation of this Commonwealth * * # ghall
transfer any stock of such corporation * * ¥ standing in
the name of a decedent, whether resider: >r monresident
* * ¥ ynless the Auditor General has filed with said eor-
poration * * * g certificate that th- —=x impcsed by this
act on the transfer of such stock k=i beeg "uﬂy paid, or
otherwise consents thereto in wrmimg. * * *.77

I have read a copy of the letter of former Attorney General Wood-
ruff, referred to by you. I am in acecord with the determination of
the former Attorney General that where the praciice of a building
and loan association requires the actmal transfer to it by the executor
or administrator of a decedent of stock standing in the name of the
decedent, for the purpose of cancellation before payiny :o the estate
the amount due on said stock, that under the express terms of Section
35 and 36 of the Aet of June 20, 1919, P. L. 521. such tramsfer or
assignment of the stock of the building and loan association cannot
be made until such tax has been paid unless the Auditor General
consents in writing to such transfer prior to such payment.

Under the question as you have propounded it in your letter a
different practice is followed by the building and loan assoeiation.
The association allows the cancellation or withdrawal of its stock
without a formal transfer thereof to it. The executor or administrator
presents to the association the certificates of stock standing in the
name of the decedent, the association pays to the representative of
the estate the withdrawal value of said stoek, requires said repre-
sentative to sign a receipt, the form of which is usually printed on
the back of the certificate,. showing receipt of payment of the amount
due on said certificate or certificates of stock which are thereupon
surrendered to said association and the executor or .administrator
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makes acknowledgment in said receipt that said stock is surrendered
to the association. This practice followed by most building and loan
associations is in pursuance to the provisions of Section 37 of the
Act of April 29, 1874, P. L. 73, which provides that any stockholder
of a building and loan association ‘‘wishing to withdraw from said
corporation, shall have power to do so by giving thirty days’ notice
of his or her intention to withdraw, when he or she shall be entitled
to receive the amount paid in by him or her, less all fines and other
charges; * * * upon the death of a stockholder, his or her legal repre-
sentatives shall be entitled to receive the full amount paid in by him
or her and legal interest thereon, first deducting all charges that may
be due on the stock; no fines shall be charged to a deceased member’s
account from and after his or her decease, unless his legal repre-
sentatives of such decedent assume the future payments on the stock.”
Under this provision the legal representatives of a decedent are au-
thorized to withdraw the stock, of a building and loan association,
in the name of such decedent, and receive the withdrawal value
thereof.

Several provisions of the Act of April 10, 1879, P. L. 16, also have
to do with the withdrawal and cancellation of the shares of stock of
building and loan associations. We deem it unnecessary, however, to
discuss these provisions here.

It appears from the provisions of said Aet of 1874 and 1879 that
the holders of the stock of building and loan associations, unlike the
holders of stock of other corporations, have the right to receive from
the association the withdrawal value of their stock without a sale
and formal assignment and transfer thereof. His Honor Judge Fox,
writing the Opinion of the Dauphin County Court in the case of
Handler vs. Harrisburg Mutual Loan Association, just recently re-
ported in the advance sheets of the Dauphin County Reports, Volume
31, page 246, said (page 247):

tex % *.Tf it is operating as a building and loan asso-
ciation, members under certain conditions as provided
by the statute may withdraw their stock and receive
money therefor. This is a power and privilege peculiar
to building and loan associations and their members but
to no other corporation of our State.”

The withdrawal of stock from a building and loan association and
the receipt of the withdrawal value thereof is not an assignment or
transfer of said stock within the meaning of the provisions of Seection
35 and- 36 of the Act of June 20, 1919, P. L. 521.

You are, therefore, advised that in the case where a building and
loan association permits the withdrawal or cancellation of its stock
standing in the name of a decedent, without a formal transfer thereof
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to it, the executor or administrator of a deceased stockholder need
not obtain the Auditor General’s consent to such withdrawal prior to
the payment of transfer inheritance tax to which said estate may
be subject.

Very truly yours,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.

Taxation—Corporate indebtedness—Life and fire insurance companies without
capital stock—HExzemption—Acts of June 17, 1918, July 15, 1919, and July
18, 1928.

Evidences of indebtedness of all life and fire insurance companies having no
capital stock are exempt from the State tax of four mills, under section 17 of
the Act of June 17, 1913, P. L. 507, as amended July 15, 1919, P. L. 955, and
July 13, 1923, P. L. 1085,

Department of Justice,
Harrisburg, Pa., July 19, 1928.

Honorable J. Lord Rigby, Revenue Deputy, Auditor General’s Depart-
ment, Harrisburg, Pennsylvania.

Sir: You have asked this department to advise you whether a life
or fire insurance company not having capital stock and writing cash
policies is subject to the provisions of the Act of July 13, 1923, P. L.
1085.

This Act of 1923 is an amendment of Section 17 of the Act of
June 17, 1913, P. L. 507 as amended by the Act of July 15, 1919, P.
L. 955. Said Section 17 of the Act of 1913 as amended provides, inter
alia, as follows:

““That all serip, bonds, certificates, and evidences of
indebtedness issued, and all serip, bonds, certificates,
and evidences of indebtedness assumed, or on which in-
terest shall be paid, by any and every private corpora-
tion, incorporated or created under the laws of this Com-
monwealth or the laws of any other State or of the
United States, and doing business in this Common-
wealth, and all serip, bonds, certificates, and evidences
of indebtedness issued, and all serip, bonds, certificates,
and evidences of indebtedness assumed, or on which in-
terest shall be paid, by any county, city, borough, town-
ship, school distriet, or incorporated distriet of this Com:
monwealth are hereby made taxable in the year one thou-
sand nine hundred and nineteen, and annually there-
after, for State purposes, at the rate of four mills on
each dollar of the nominal value thereof.’’
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Several provisos are added to said Section 17 following this guo-
tation. Among these provisos is one to which you have made special
reference, which reads as follows:

““And provided further. That the provisions.of this
act shall not apply to fire companies, firemen’s relief as-
sociations, life or fire insurance corporation having mno
capital stock, secret and beneficial societies, labor unions
and labor wunion relief associations, and all beneficial
organizations paying sick or death benefits, or either or
both, from funds received from voluntary contributions
or assessments upon members of such associations, so-
cieties, or unionms.”’

The inquiry which you have made raises two problems——first, do
the words in said proviso ‘‘from funds received from voluntary con-
tributions or assessments upon members of such association, societies,
or unions’’ modify the expression ‘‘life or fire insurance corpora-
tions,”’ and, second, if it is determined that said words do modify
the expression ‘‘life or fire insurance corporations,”’ then do the
words ‘‘voluntary contributions or assessments’’ include corpora-
tions collecting a premium at the time the policy is issued—a cash
policy, as you have termed it?

Let us consider the first problem, that it, whether the words ‘‘from
funds received from voluntary contributions or assessments upon
members of such associations, societies, or unions’’ modify the ex-
pression ‘‘life or fire insurance corporations having no capital stock.’’
Making an examination of this latter expression, it is to be noted
immediately that we are dealing with corporations. The expression
is: ‘‘Life or fire insurance corporations.”” But in the case of the
words ‘‘funds received from voluntary contributions or assessments
upon members of such associations, societies or unions,”” we are deal-
ing with associations, societies or unions. Therefore, it would appear
to be clear that this expression cannot be construed to modify the
words ‘‘life or fire insurance corporations’’ for the reason that these
corporations are not ‘‘associations, societies or unions.”’

A study of the Act in question as a whole does not shed further
light on the intention of the Legislature. Consequently, let us give
some consideration to the rules of construction applicable to cases
of this character. Endlich on ‘‘Interpretation of Statutes,”’ Section
414 says: ‘‘The strict rule of grammar would seem to require a gen-
eral thing, a limiting clause, or phrase, following several expressions
to which it might be applicable, to be restrained to the last antece-
dent.”’ Various cases are cited in support of the application of this
principle except where the manifest objeet of the enactment question

suggests otherwise. )
In Lewis’ ‘‘Sutherland Statutory Construction,”” Vol. (2nd Ed.),
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Section 420, this rule of construction referred to by Endlich is also
set forth with further authorities in support thereof.

By applying this rule of construction to the matter at issue, the
expression ‘‘from funds received from voluntary econtributions or
assessments upon members of such associations, societies, or unions’’
only modifies the expression which it follows, that is, ‘‘secret and bene-
ficial societies, labor unions and labor union relief associations and
all beneficial organizations paying sick or death benefits.”’

It is also clear that the qualifying and limiting phrase which does
modify the expression ‘“fire or life insurance corporations’’ is ‘‘hav-
ing no capital stock.”” This particular qualification immediately fol-
lows these words and directly modifies and applies to them.

In light of the fact, therefore, that we have concluded that the
expression ‘‘from funds received from voluntary contributions or
assessments upon members of such associations, societies, or unions,”’
does not modify or qualify the phrase ‘‘life or fire insurance cor-
porations, having no capital stock,’” it is unnecessary to consider the
second problem hereinbefore referred to.

The expression ‘‘life or fire insurance corporations having no capital
stock’” is general. The fact that some of these corporations may issue
policies on solely a cash premium basis as authorized by the law, does
not change the situation with respeet to suech corporations.

You are, therefore, .advised that all life insurance corporations
having no capital stock and all fire insurance companies having no
capital stock are not subject to the provisions of the Pennsylvania
Loans Tax Act of June 17, 1913, P. L. 507 as amended, the last amend-
ment being the Act of July 13, 1923, P. L. 1085, which you have
expressly referred to.

Very truly yours,
DEPARTMENT OF JUSTICE,

PHILIP S. MOYER,
Deputy Attorney General.
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Charter Rights— Dissolution and merger into one corporation—New Legal entity
—~8pecial privileges—Legislative powers—Period of corporate ewistence,
When two banks consolidate and are merged into one corporation so that

all the property, rights, franchises and privileges then or therefore by law
vested in either or each of such corporations so merged, shall be transferred
to and vested in one corporation, the charter rights and franchise of the con-
solidated corporation will expire on the date of the corporation having the
longer term.

Special privileges, granted a bank by a particular act of assembly incor-
porating it, will, on its dissolution by consolidation with another bank into
one corporation, pass to the new corporation, and its charter rights as to
these special privileges will continue to exist for the longer charter period
of either of the original banks.

Department of Justice,

Harrisburg, Pa., February 2, 1927.

Honorable Irland M. Beckman, Second Deputy Secretary, Depart-
ment of Banking, Harrisburg, Pennsylvania.

Sir: This Department is in receipt of your letter of January 17th,
in which you ask to be advised concerning the date of expiration of
charter of the People’s Savings and Dime Bank and Trust Company,
a Pennsylvania corporation formed by the consolidation of two State
banks, and in view of the period of existence of one of the constituent
banks, the effect of such merger upon certain special privileges pos-
sessed by such constituent.

The facts are as follows:

The Secranton Savings Bank was incorporated by special act of
the Legislature approved February 28th, 1867, (P. L. 292), and it
was re-chartered on August 24, 1906 to exist twenty years from Feb-
ruary 28, 1907.

The Dime Deposit and Discount Bank of Scranton, Pennsylvania,
was incorporated under the General Banking Aet approved May 13,
1876 (P. L. 161) and it was re-chartered on June 7, 1910 to exist
twenty years from June 10, 1910.

On June 3, 1918 these two institutions merged and consolidated
under the provisions of the Aect of May 3, 1909, P. L. 408 forming a
new corporation under the title People’s Savings and Dime Bank
and Trust Company.

You ask the following questions:

1. When will the charter of the consolidated corporation expire?

41
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2. 'Will such special privileges of the Scranton Savings Bank, ac-
quired under the Act of February 28, 1887, as vested in the consoli-
dated corporation, expire on February 28, 1927, unless the consoli-
dated corporation renews its charter prior to such date?

3. If the consolidated corporation renews its charter prior to Feb-
ruary 28, 1927, will it be necessary to renew the charter of the Dime
Deposit and Discount Bank, one of the constituents, prior to June
19, 1930?

1. Taking these questions up in order we find that Section 1 of the
said Aet of May 3, 1909 provides that,—

““It shall be lawful for any corporation * * * to merge
its corporate rights, franchises, powers, and privileges
with and into those of any other corporation or corpora-
tions * * * gso that by virtue of this Aet such corpora-
tions may consolidate, and so that all the property,
rights, franchises, and privileges then by law vested
in etther of such corporations, as merged, shall be trans-
ferred to and vested in the eorporation into which such
merger shall be made.”’

Section 3 of said Act provides,—

“* ¥ ¥ ypon the issuing of new letters patent there-
on by the Governor, the said merger shall be deemed to
have taken place, and the said corporations to be one
corporation under the name adopted * * * possessing all
the rights, privileges and franchises theretofore vested in
each of them, and all the estate and property, real and
personal, and rights of action of each of said corpora-
tions, shall be deemed and taken to be transferred to and
vested in the said new corporation * * * >’

Clearly the language of this Aect contemplates a consolidation
strictly speaking, that is, the formation of a new corporation. It has
been uniformly held that when a new corporation is created as a
result of a consolidation under the Act, it is an entity distinet from
its constituents although it takes over their rights, privileges, fran-
chises and property and assumes their liabilities. Pa. Utilities Co.
v, Public Service Commaission, 69 Pa. Superior Ct, 612.

Many text writers state that the life of a new corporation created
by a consolidation is not the unexpired term of the constituents but
is that of any like corporation formed under existing laws. 7. R. C.
L. 170; Thompson on Corporations, 2nd Ed. Seetion 6048 ; Fletcher’s
Cyclopedia Corporations, See. 4702; Note 39 A. 8. R. 631. When
the cases cited in support of this statement are examined it is found
without exception that the statutes which authorized the particular
consolidation in question, either expressly provided that a new period
of existence might be inserted in the consolidation agreements, or
provided that the consolidation agreement should contain provisions
similiar to those contained in original Articles of Incorporation, or
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in some general language contained provisions which clearly con-
ferred upon the merging corporations the authority to insert a clause
with reference to corporate existence in such agreement.

The authorities uniformly hold that the rights of the consolidated
corporation must be determined by a study of the statute authoriz-
ing the consolidation. Section 1 of the said merger act provides that
‘“all the property, rights, franchises, and privileges then by law vested
in either’’ of the constituents shall be vested in the new corporation;
Section 3 states that all the ‘‘rights, privileges and franchises there-
tofore vested in each’’ constituent shall be vested in the new cor-
poration. Clearly this language contemplates that the new corpora-
tion shall be vested merely with that which the constituents had.
Paragraph 1 of Section 2 of the Act provides what shall be inserted
in the merger agreement; it makes no reference either in specific or
general terms to a provision as to the corporate existence of the new
company growing out of the consolidation and it had accordingly
been ruled that no such provision may be inserted. In interpreting
the entirely similar provisions of the merger act of May 29, 1901, P. L.
349, John F. Whitworth, Corporation Deputy, in an opinion, approved
by the Attorney General April 9, 1907 (Opinions Corporations by
Whitworth page 125) said:

CCk % * 59 to the term of existence of the new corpora-
tion, the Act does not prescribe; but as all the rights and
franchises of the constituent companies are transferred
to the new corporation, its corporate life would depend
upon that of the constituent corporations. The term of
the corporate existence of the new corporation should not
be set forth in the agreement of merger and consolida-
tion, unless it be shown therein that all the constituent
corporations were incorporated for the same term as
that named in the agreement.’’

See also Opinion of Attorney General Carson in re Belleview and
Perrysville Street Railway Company, 32 Pa. C. C. 243, 248.

In only one case which has come to the writer’s attention has a
Court indicated that the consolidated corporation might be limited
in its existence to the life of the constituent company having the
shortest period of existence when no period of existence was author-
ized to be fixed in the merger agreement. Such was the query made
in New Orleans Gas Light Company vs. Lowisiana Light etc. Co.,
11 Federal 277, a very old case, but it is now commonly admitted that
such is not the law. Thompson on Corporations, 2nd Ed. Sec. 6048.

Furthermore the ordinary meaning of the language used in sections
1 and 3 of the merger act here in question shows a legislative inten-
tion to give to the new corporation all that ‘‘either’” or ‘‘each’’ of
the constituents had; this would vest in it the right or franchise to
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exist during the longest period of existence possessed by any con-
stituent. I am therefore of the opinion that the charter of the con-
solidated corporation will expire June 19, 1930 unless it is previously
renewed in the manner provided by law.

2. I am likewise of the opinion that such of the special privileges
possessed by the Scranton Savings Bank as vested in the consolidated
corporation at the time of consolidation, will not expire on February
20, 1927. As a result of the merger and consolidation on June 3,
1913, the constituents were dissolved and a new corporation formed.
This new corporation obtained all of the property, rights, franchises
and privileges then by law vested in ‘‘either’’ or ‘‘each’’ of the con-
stituents. From the Scranton Savings Bank it may have acquired
certain speecial privileges. From the Dime Deposit and Discount
Bank it obtained the right to exist until June 19, 1930. The new
corporation as a single entity manifestly cannot possess two separate
and distinet periods of existence; if it could, great uncertainties
would arise and it could scarcely be considered a new corporation
and a single entity. Pertinent here is the language of Judge Kep-
hart in explaining the effect of a merger under this Act in the case
of Penna. Utilities Company vs. Public Service Commission, supra, page
618:

““It is clear the ultimate effect of this Act is to provide
a method of imcorporation, and, as individuals are asso-
ciated to form a corporate entity, so two or more corpora-
tions may be associated to form a single corporate entity.
Upon consolidation thereunder the constituent companies
are deemed dissolved and their powers and faculties to
the extent authorized are vested in the merged company
as a new corporation. It is an entity entirely distinet

from that of its constituents. It draws its life from the
act of consolidation.’’

Thus any suggestion that this conclusion attempts by implication
to extend in duration the special privileges of the constituent that
would have expired in 1927 but for the consolidation, is unwar-
ranted ; consolidation is a method of incorporation and from this in-
corporation springs the life of the new company with the right to
exist for a certain period, that it, the longest period of life possessed
by any constituent. If this amounts to an extension in duration of
the special privileges of one constituent, it is an extension properly
effected under the legislation contained in the merger statute. As
stated by Mr. Justice Strong, as to the effect of a consolidation in

the case of Atlantic & Gulf Railroad Co., vs. Georgia, 98 U. 8. 859
364: ’

‘“What, then, was left of the old com ion?
s ) panion? Appar-
ently nothing. They must have passed out of existelr)lce,
and the new company must have succeeded to their
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rights and duties. But the new company comes into ex-
istence under a fresh grant. Not only its being, but its
powers, its franchises and immunities, are gramts of the
Legislature which gave 4t existence.’’

Thus from the one constituent, the new corporation as a distinet
entity and in its entirety, not merely a certain part of it, acquired
the right to exist until June 19, 1930; from the other constituent it
may have acquired certain special privileges. As a result of the con-
solidation the special privileges so acquired will be possessed by the
new corporation during its entire period of existence, In deciding an
exactly similar question is was said in the case of Board of Adminis-
trators of Charity Hospital vs. New Orleans Gas Light Company, 4
Southern 433, 435:

““It is not disputed by the defendant company that,
as a legal result of the amalgamation, the obligation
theretofore resting on the New Orleans Gas-Light Com-
pany to supply gas, free of charge, to the Charity Hos-
pital, adhered to the consolidation company, but the con-
tention is that the obligation was only co-equal with the
duration of the charter of the company which was bur-
dened with that duty, and that, therefore, the obliga-
tion became extinet on the 1st of April, 1875, at which
time the charter of the company is alleged to have ex-
pired. That conclusion is predicated on the proposition
that the eonsolidation of the two previous companies
operated merely a merger of one of the corporations
into the other, and that the measure of the rights, priv-
ileges, and franchises or vitality infused in the consoli-
dated company, by each of the consolidating corpora-
tions, was the respective terms of duration of the

" charters of each. But that argument finds no support
either in the facts of the case, or in well-settled juris-
diction on the question of the effects of an amalgamation
of two distinet and co-existing corporations. In deal-
ing with the question of the legal effects of the consoli-
dation of the identical companies now under discussion,
this eourt said: ‘The articles of consolidation, and the
legislation aect, by authority of which they were exe-
cuted, evidently present a case of complete and perfect
amalgamation, the effect of which was, under American
authorities, to terminate the existence of the original
corporations, to create a new corporation, to transmute
the members of the former into members of the latter,
and to operate a transfer of the property, rights, and
liabilities of each old company to the new one.””’

And on page 426:

“‘Hence we cannot adopt the reasoning which would
measure the consolidated powers, privileges, or obliga-
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tions of the present company by reference to the term of
duration of the charters of the former companies.’

3. The answers to your first two questions practically dispose of
the third question. If the charter of the consolidated corporation
is renewed prior to February 28, 1927, it will not be necessary to
renew the charter of ‘‘the other individual institution,’’ the Dime
Deposit and Discount Bank, prior to June 19, 1930. This, for the
reason that such constituent no longer has a charter in its individual
capacity. The renewal of the charter of the consolidated corpora-
tion any time prior to June 19, 1930 will, therefore, be a sufficient
compliance with the law to insure in the consolidated corporation
all of the rights, franchises, and privileges possessed by either con-
stituent,

Very truly yours,
DEPARTMENT OF JUSTICE,

LEON D. METZGER,
Deputy Attorney General.

Trust companies—Trust funds—Mortgage guarantee company.

Trust company may not invest trust funds in its care in participation cer-
tificates issued by mortgage guaranty company.

Department of Justice,

Harrisburg, Pa., February 8, 1927.

Honorable Irland M. Beckman, Second Deputy Secretary of Banking,
Department of Banking, Harrisburg, Pa.

Sir: Your communication of February 7, 1927, to this Department,
asking to be advised, first, whether a Mortgage Guaranty Company
may issue participation certificates in its guarantees of mortgages
and the bonds secured thereby, which it has first acquired and then
assigned to trustees for the benefit of the holders of the certificates
of participation in the guarantees; and second, whether trust funds
may be legally invested in such certificates of participation in guar-
antees, has been fully considered.

The answer to your first question arises by implication from the
purpose for which the Guaranty Company was incorporated, namely,
‘““buying, selling, owning, holding, exchanging, collecting, and guar-
anteeing payment of ground rents, mortgage bonds, mortgages and
other real estate securities.”” A corporation organized for that pur-
pose and object need not restrict its guarantees of mortgages to one
instrument, obligating it to pay the principal and interest of the
mortgage loan, but may divide its guarantee into as many fractional
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parts, each represented by a participation certificate, as it has de-
clared the bond and mortgage to be divided into; and it may assign
the bond and mortgage to a third party as trustee for the holders of
the certificates of participation in its guarantees. The title to a
bond and mortgage passes only by assignment.

But the trustee selected to represent the holders of such participa-
tion certificates has no power or authority to invest therein any funds
which it holds in a fiduciary capacity. Such a trustee may legally
invest funds that are not impressed with any trust in such certifi-
cates, the only question in that regard being as to the commercial
value of the security and of the guarantee.

Therefore, the answer to your second question is that the trust
company to which you refer may not invest trust funds in its care
in the participation certificates issued by the Mortgage Guaranty
Company named in your letter. For a more extended disecussion of
the reasons leading up to this conclusion, you are referred to the
opinion of this Department, to the Secretary of Banking, dated De-
cember 10, 1926, which in turn was largely based upon an opinion
to the same official dated May 10, 1926.

Yours very truly,
DEPARTMENT OF JUSTICE,

WM. Y. C. ANDERSON,
Deputy Attorney General.

Bgnks and banking-—Collection of deposits by banks—Payments by war vet-
erans—Reinstatements of lapsed insurance—~Collection by street-car conduo-
tors—Banking Departmenl—Acts of‘ June 19, 1911, June 7, 1928, and June
15, 1923. ‘

1. Under the Act of June 19, 1911, P. L. 1060, conductors of a street railway
company, who collect small amounts from war veterans and pay them over to
a bank and trust company organized under the laws of Pennsylvania, to be
used to reinstate lapsed Government insurance of the veterans, need not be
licensed for that purpose, where the bank assumes responsibility for the fidelity
of the copductors.

2, TUnder the Acts of June 7, 1923, P, L. 496, and June 15, 1923, P. L, 509,
the Banking Department may determine whether such a plan is an unsafe
manner of conducting a banking business, or whether it affords an adequate
security and protection to depositors.

Department of Justice,
Harrisburg, Pa., February 17, 1927.
Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: I am jn receipt of your letter of February 3rd asking for an
opinion respecting the plan of the Mitten Men and Management Bank
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and Trust Company of Philadelphia, hereinafter referred to as the
Mitten Bank, to collect and transmit funds for deposit.

The Mitten Bank is a corporation organized under the Act of
April 29, 1874, its supplements and amendments, and has accepted
the provisions of the Act of May 9, 1889.

This corporation desires to have approva' of a system whereby the
World War veterans who desire to reinstate their lapsed government
insurance may arrange to do so by making small weekly payments
to the conductors or cashiers of the Philadelphia Rapid Transit Com-
pany, who, in exchange for the cash thus received, will furnish the
depositors with receipts in the name of the Mitten Bank. The funds
collected by the conductors are to be turned over to the transit com-
pany’s cashiers located in different parts of the City, who in turn
will deliver it to the Mitten Bank at their principal place of business.

The conductors and cashiers are the employes of the Philadelphia
Rapid Transit Company, but the Mitten Bank is to assume respon-
sibility for their actions and their fidelity. This present plan con-
templates that the conductors and cashiers will receive from any one
depositor cash up to and including twenty dollars ($20.). The de-
positor is supplied with an envelope bearing his account number,
which number the conductor or cashier, notes upon the stub he re-
tains. The money intended to be deposited in the Bank is required
to be transported thereto within 24 hours after it has been receipted
for by the conductor or cashier, as well as the receipt stubs so that
credit may be entered upon the books of the bank to the proper in-
dividual.

Section 20 of the Banking Act of June 13, 1923, P. L. 809 provides
“‘whenever it shall appear to the Secretary that any corporation or
person under the supervision of the department has violated any
provision of this act or any law regulating the business of such cor-
poration or person, or is conducting business in an unauthorized or
unsafe manner, or that any such corporation has an impairment of
capital, the Secretary may .issue an order, nnder his hand and seal
of office, directing such corporation or persons to discontinue such
violation of law or such unauthorized or unsafe practices, or direct-
ing such corporation to make good, within a time of not more than
sixty days after notice by the Secretary, any impairment or deficiency
of capital.”’

Section 1 of the Act of June 19, 1911, P. L. 1060, to which you
refer provides: ‘‘That, except as provided in section eight, no indi-
vidual, partnership, or unineorporated association shall hereafter en-
gage, directly or indirectly, in the business of receiving deposits of
money for safe-keeping or for the purposes of transmission to another.
or for any other purposes, without having first obtained from a
board—a license to engage in such business.”” The purpose of this
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legislation was to afford protection to the depositor or party giving
money for transmission.

The question raised is whether under the proposed plan the Mitten
Bank would be conducting business ‘‘in an unauthorized or unsafe
manner’’ or in violation of the Aet of 1911. We shall discuss the
latter branch of the question first.

The Mitten Bank under the proposed plan would be the respon-
sible party and not its agents, to wit, the conduetors and cashiers
acting within the scope of their authority.

The Act of 1911 does not contemplate covering messenger service
or agents of the character under consideration. It cannot be said
that the street car conductors or cashiers are engaged in the business
of receiving deposits or of transmitting them to another. Their re-
ceipt of money under the proposed plan would merely be an inci-
dental duty in connection with their employment. The transaction is
one between the bank and the depositor, and therefore, it would not
be necessary to obtain a license under the Banking Act of June 19,
1911.

This statutory provision is not applicable, and I find no other law
prohibiting the service contemplated.

It is entirely within your authority, however, as Secretary of Bank-
ing to determine whether such a plan is an unsafe manner of con-
ducting business. Under the Administrative Code of June 7, 1923,
P. L. 490, the Department of Banking shall ‘‘enforce and administer
the laws of this Commonwealth in relation to all corporations and
persons under ifs jurisdiction, and shall see that the greatest possible
safety is afforded to depositors therein or therewith and to other in-
terested persons.”’

Under the authority vested in you by the provisions last guoted
when read in conjunction with Section 20 of the Act of June 15, 1923,
it is within your rights to determine whether this plan affords ade-
guate security and protection to depositors.

Very truly yours,
DEPARTMENT OF JUSTICE,

THOS. J. BALDRIGE,
Atforney General.

Building and loan associations—Annual reports—Banking Department—Call

for reports—Act of June 15, 1923.

Under the Act of June 15, 1923, P, L. 809, the Secretary of Banking may
issue a call for annual reports on the first of each month to building and loan
associations which have closed their fiscal year during the preceding month,
instead of waiting until the end of the calendar year and then sending the
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call to all associations for reports as of the close of their respective figcal
years.
Department of Justice,

Harrisburg, Pa., March 1, 1927.

Mr. H. H. Eshbach, Chief of Building and Loan Bureau, Department
of Banking, Harrisburg, Pa.

Sir: You desire to be advised as to whether or not the Secretary

of Banking may issue a call for annual reports on the first of each
month to building and loan associations which closed their fiscal years
during the preceding month, instead of waiting until the end of the
calendar year and then sending the call to all associations for reports
as of the close of their respective fiscal years. Your practice hereto-
fore has been to send a call to each association about January first,
of each year, for a report as of the close of its fiscal period during
the preceding calendar year. As a result, you receive reports as of
each month of the year and as of various days in the month.

Section 15 of the Banking Act of June 15, 1923, P. L. 809, provides
as follows:

‘“Every corporation and person subject to the super-
vision of the Department except building and loan asso-
ciations doing business exclusively within this state, shall
make and render to the Secretary not less than two or
more than five reports of its or his eondition during each
year. The number, form and manner of such reports
shall be prescribed by the Secretary by general rule or
regulation,

#* #* * * #*

‘“Each such report shall exhibit, in detail and under
appropriate heads, the resources and liabilities of the
corporation or person at the close of business on any
past day specified by the Secretary * * *

#* * * * *

““Building and loan associations doing business ex-
clusively within this state shall, in the manner here-
inbefore provided, make and render one report during
each year. No abstract summaries of such reports need
be published.

““The secretary shall have power to call for a special
report from any corporation or person under the super-
vision of the department, including building and loan
assoelations, whenever, in his judgment, the same may
be necessary to a full and complete knowledge of its
or his conditions.”’

.I.By reference to Section 4 of that Act, it appears that the super-
vision of the S_ecretary of Banking over corporations and persons
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extends and applies to building and loan associations. This super-
vision is part of the duty of the Secretary of Banking of taking care
that the laws of this Commonwealth in relation to the corporations
and persons deseribed in the Banking Aect shall be faithfully executed
and that the greatest safety to depositors therein and therewith, and
to other interested persoms, shall be afforded.

The provisions of the Act in question relative to the examination
of building and loan associations also throw light on the situation.
In Section 9 of the Act it is provided that building and loan associa-
tions shall be examined at least onee in each year, and more fre-
quently if the condition of any building and loan association shall
be such that in the opinion of the Secretary of Banking an addi-
tional examination is necessary. Section 14 of the Act makes it the
duty of the Secretary, at least once in each year, to examine, or cause
to be examined, the books, papers and affairs of each and every cor-
poration and person subject to the supervision of the Department.

It is to be noted that nowhere in any of the statutory provisions
above cited is there any date in any particular year for the filing
of reports or for the making of examinations of either building and
loan associations or other institutions which are subject to the super-
vision of the Banking Department. The only limitation as to the
calling for reports from building and loan associations to which the
Secretary of Banking is subjected, is that under ordinary eircum-
stancés, such reports are to be annually made. There is no reference
in the Banking Act to a calendar year. It is, therefore, within both
the power and the duty of the Secretary of Banking to adopt a fiscal
year, the transactions in which must be covered by a building and
loan association report. His duty to take care that the greatest
safety is afforded to depositors and other persons interested in build-
ing and loan associations forms the basis of his power to prescribe
and define the year as to which any such association must report.

The practice which has heretofore prevailed in the Banking De-
partment with respect to annual reports of building and loan asso-
ciations is necessarily not as efficient .2 means of bringing such asso-
ciations under the complete view and supervision of the Banking De-
partment as that as to whose legality you are inquiring. Inasml.mh
as the Banking Aect contains no obstacle in the way of the adoption
of the new practice, and inasmuch as that new practice' will no doubt
promote the efficiency of the Department’s supervision ox.rer such
associations, you are advised that the Secretary of- P?ankmg may
lawfully issue a call on the first of each month to building and loan
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associations whose fiscal years closed during the preceding months
for reports covering those fiscal years.

Yours very truly,
DEPARTMENT OF JUSTICE,

WM. Y. C. ANDERSON,
Deputy Attorney General.

National Banks—Trustee—Ezecutor or administrator—Capital stocl—Paid up
—State banking authoritics—Federal Reserve Boards—Permits—Act of Con-
gress of 1918 and 1918.

National banks having a capital of less than $125,000.00 are not entitled to
conduct a fiduciary business in the State of Pennsylvania, either under Section
11 (k) of the Act of Congress of December 23, 1913, or under said section as
amended by the Act of September 16, 1918, and the Secretary of Banking has
the power and authority to enforce the requirement of a paid-up capital of
$125,000.00 as a prerequisite to the engaging in fiduciary business of national
banks in this state, regardless of the date upon which permits to engage in
such business were issued to such banks by the Kederal Reserve Board.

Department of Justice,

Harrisburg, Pa., March 24, 1927.
Honorable Peter G. Cameron, Secretary of Banking, Harrishurg, Pa.

Sir: I beg to acknowledge receipt of your letter of March 16th, ad-
dressed to the Attorney General, in which you request that you be
advised whether a national bank with a paid-up capital of less than
$125,000 has the right to engage in fiduciary business in Pennsyl-
vania provided its permit so to do was granted by the Federal Re-
serve Board under ‘Section 11 (k) of the Federal Reserve Act as
originally enacted by the Act of Congress of December 23, 1913,
and prior to the amendment of said Section 11 (k) by the Act of
Congress of September 26, 1918.

Section 11 (k) of the Act of Congress, approved December 23,
1913, (38 Stat. at L., Chap. 6, 262) known as the Federal Reserve
Act, authorized and empowered the Federal Reserve Board

‘“to grant by special permit to national banks apply-
ing therefor, when not in contravention of State or local
law, the right to act as trustee, executor, administrator,
or registrar of stocks and bonds under such rules and
regulations as the said Board may presecribe.’’

This section was the subject of an opinion rendered to you by
former Deputy Attorney General Joseph L. Kun on June 26, 1918,
in which it was held that a national bank having a paid-up capital
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of less than $125,000 was not authorized to act in a fiduciary capacity
in the State of Pennsylvania, even though a permit so to do had
been granted it by the Federal Reserve Board in accordance with
the provisions of the section above quoted, in view of the faet that
the section limited the right of a national bank to act to cases
‘““when not in contravention of State or loecal law,’’ and Paragraph
13th, Clause 1, Section 1 of the Act of May 9, 1889, P. L. 159,
which amended the 29th section of the General Corporation Aet of
1874, required all corporations to have paid-up capital of not less
than $125,000 before exercising fiduciary or trust powers within
the State.

This interpretation of Section 11 (k) of the Federal Reserve Act
is in accord with an opinion of the Attorney General of the United
States, (31 Op. Atty. Gen. 186) rendered to the President under
date of November 26, 1917, in which the Attorney General advised
the President that the Federal Reserve Board had no authority to
grant to national banks located in New York the power to act.as
trustee, executor, or administrator, in view of the fact that a statute
of the State of New York provided that ‘‘no corporation other than
a trust company organized under the laws of this State shall have
or exercise in this State’’ the powers and rights of trust companies
and fidueciaries.

Likewise, in Woodbury’s Appeal, (96 Atl. 299; 78 N. H. 50), de-
cided in 1915, it was held that a statute of the State of New Hamp-
shire prohibiting trust companies, loan and trust companies, loan
and banking companies, banks or banking companies, or similar
corporations from acting as administrators, executors or guardians,
was valid and effective to preclude national banks from doing a
fiduciary business in the State even though licensed so to do by the
Federal Reserve Board. The State statute involved in this case was
passed after the Federal Reserve Act, a fact which was held to be
immaterial.

In First National Bank vs. Fellows, etc., (244 U. 8. 416; 61L. Ed.
1233), which is relied upon in the opinion of the former Deputy At-
torney General of June 26, 1918, Mr. Chief Justice White held that
the subject of banking was one peculiarly within the regulation of
the State provided there was no discrimination against national
banks.

Rection 11 (k) as quoted above was amended by the Act of Con-
gress approved September 26, 1917 (40 Stat. at L., Chap. 177, Sec-
tion 2, 968). The amended section reads as follows:

““(k) To grant by special permit to national banks
applying therefor, when not in contravention of State
or local law, the right to act as trustee, executor, admin-
istrator, registrar of stocks and bonds of estates, assignee,
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receiver, committee of estates of lunaties, or in any
other fiduciary capacity in which State banks, trust
companies, or other corporations which come into compe-
tition with national banks are permitted to act under the
laws of the State in which the national bank is located.

““Whenever the laws of such State authorize or per-
mit the exercise of any or all of the foregoing powers
by State banks, trust companies, or other corporations
which compete with national banks, the granting to and
the exercise of such powers by national banks shall not
be deemed to be in contravention of State or local law
within the meaning of this Aect.

‘*‘National banks exercising any or all of the powers
enumerated in this subsection shall segregate all assets
of the bank and shall keep a separate set of books and
records showing in proper detail all transactions en-
gaged in under authority of this subsection. Such books
and records shall be open to inspection by the State au-
thorities to the same extent as the books and records of
corporations organized under State law which exercise
fiduciary powers, but nothing in this Act shall be con-
strued as authorizing the State authorities to examine
the books, records, and assets of the national bank
which are not held in trust under authority of this sub-
section.

““No national bank shall receive in its trust depart-
ment deposits of current funds subject to check or the
deposit of checks, drafts, bills of exchange, or other
items for collection or exchange purposes. Funds de-
posited or held in trust by the bank awaiting investment
shall be carried in a separate account and shall not be
used by the bank in the conduct of its business unless it
shall first set aside in the trust department United
States bonds or other securities approved by the Fed-
eral Reserve Board.

“In the event of the failure of such bank the owners
of the funds held in trust for investment shall have a
lien on the bonds or other securities so set apart in ad-
dition to their claim against the estate of the bank.

‘“Whenever the laws of a State require corporations
acting in fiduciary capacity, to deposit securities with
the State authorities for the protection of private or
court trusts, national banks so acting shall be required
to make similar deposits and securities so deposited
shall be held for the protection of private or court
trusts, as provided by the State law.

‘‘National banks in such cases shall not be required to
execute the bond wusually required of individuals if
State corporations under similar circumstances are ex-
ompt from this requirement.

‘““National banks shall have power to execute such
bond when so required by the laws of the State.
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“In any case in which the laws of the State require
that a corporation acting as trustee, executor, admin-
istrator, or in any capacity specified in this section, shall
take an oath or make an affidavit, the president, vice
president, cashier, or trust officer of such national bank
may take the necessary oath or execute the necessary
affidavit.

““It shall be unlawful for any national banking as-
sociation to lend any officer, director, or employee any
funds held in trust under the powers conferred by this
section. Any officer, director, or employee making such
loan, or to whom such loan is made, may be fined not
more than $5,000. or imprisoned not more than five
years, or may be botk fined and imprisoned, in the dis-
cretion of the Court.

“In passing upon applications for permission to ex-
ercise. the powers enumerated in this subsection, the
Federal Reserve Board may take into consideration the
amount of ecapital and surplus of the applying bank,
whether or not such capital and surplus is sufficient
under the circumstances of the case, the needs of the
community to be served, and any other facts and ecir-
cumstances that seem to it proper, and may grant or
refuse the application accordingly: Provided, That no
permit shall be issued to any national banking associa-
tion having a ecapital and surplus less than the capital
and surplus required by State law of State banks, trust
companies, and corporations exercising such powers.’”’

The present question arises by reason of the proviso in the last
paragraph of the above amendment to the effect that no permit shall
be issued to a national bank having a capital and surplus less than
the capital and surplus required by State law of State institutions
exercising fiduciary powers. It is argued that the ineclusion of this
prohibition in the amendment indicates that prior to the passage
of the amendment the prohibition was not effective.

It is my opinion that this position is untenable. A proper reading
of the amendment indicates that its purpose was to explain and
amplify the provisions of Section 11 (k) of the original Act and in
some cases to extend the powers conferred upon national banks and
the Federal Reserve Board by the original section. This is confirmed
by the decisions rendered after the passage of the amendment.

In Missouri ex rel. Burnes National Bank vs. Duncan, (265 U. 8.
17; 68 L. Ed. 881) was involved the question whether a national
bank was entitled to act as executor in the State of Missouri in the
face of the State statute prohibiting a national bank from so acting.
Mr. Justice Holmes, in delivering the opinion of the Court holding
that a national bank was entitled to act under such circumstances,
said after quoting the first paragraph of the amendment which is
in substance the same as the original section, that if the section
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stopped there the decision of the State court prohibiting a national
bank from acting might be final but that the subsequent paragraphs
of the amendment indicated that a national bank should have larger
powers. It is evident from this opinion that the purpose of the
amendment was to enable national banks to compete on equal terms
with State institutions in doing a trust business.

In numerous other cases decided in the various State courts it
has been held that the purpose of the amendment was to amplify
and make more certain the provisions of Section 11 (k) of the
original Act and to enlarge the powers of national banks in doing
a fiduciary business. See Turner’s Estate, (227 Pa. 110, affirmed in
80 Pa. Super. Ct. 88) decided in 1923 ; Re Stanchfield 171 Wis. 553;
178 N. W. 310), decided in 1920; and Re Mollineauzxr 179.N. Y. Supp.
90), decided in 1919. A consideration of the amendment of Sep-
tember 26, 1918, in the light of these cases indicates that the inclusion
of the proviso that no permit shall be issued to a national bank
having capital and surplus less than the capital and surplus required
for a State institution exercising the same powers, was not set up
a prohibition which did not exist prior to the passage of the amend-
ment, but instead a prohibition upon the authority given to the
Federal Reserve Board by the amendment in passing upon applica-
tions for permits to take into consideration the amount of capital
and surplus of the applying bank under the circumstances of the
particular case under consideration.

I am of the opinion, therefore, that national banks having a
capital of less than $125,000 are not entitled to conduct a fiduciary
business in the State of Pennsylvania, either under Section 11 (k)
of the Aect of Congress of December 23, 1913, or under said see-
tion as amended by the Act of September 26, 1918, and you are
advised to continue to enforce the requirement of a paid-up capital
of $125,000 as a prerequisite to the engaging in fiduciary business of
national banks in this State, regardless of the date upon which per-
mits to engage in such business were issued to such banks by the
Federal Reserve Board.

Very truly yours,
DEPARTMENT OF JUSTICE,

PAUL C. WAGNER,
Deputy Attorney Qeneral.
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Tm{,.st companies—Corporate securities—Legal investments—Participation cer-
tificates—Bonds—Mortgage—Article I11, section 22, of Constitution—Act of
June 7, 191%.

1. Under article IIX, section 22, of the Constitution and the Act of June 7,
1917, P. L. 447, a trust company or other fiduciary is not authorized to invest
trust funds in a bond or bonds of a private corporation through the medium
of participation certificates issued by the mortgagee,

2. A bond to be considered a legal investment must be the bond of an
individual, and, if it is one of a series, the series of bonds must be issued by
an individual.

3. But, even though the bond and mortgage in which participation certifi-
cates are issued by a guaranty company are the bond and mortgage of an
individual, such participation certificates are not legal investments for trust
funds in Pennsylvania. *

4. The Act of April 6, 1925, P. L. 152, relating to the division of an invest-
ment among different estates held in trust by a trust company, has no bearing
on the question of participation certificates issued by a general company.

Department of Justice,
Harrisburg, Pa., April 26, 1927.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: I beg to acknowledge receipt of your letter of March 30th, re-
questing that you be advised whether participation certificates repres-
enting an undivided share or interest in a bond and mortgaée made and
executed by an individual or a eorporation to a second corporatior}, here-
after referred to as the ‘‘guaranty company,’’ and assigned and trans-
ferred by the guaranty company to a trust company incorporated under
the Act of Assembly approved April 29, 1874, as trustee for the holders
of such certificates, which certificates are issued by the guaranty
company assigning and transferring the bond and mortgage, are legal
investments for trust funds in the State of Pennsylvania. A sample
participation certificate is enclosed with your letter.

A bond and mortgage are originally made and executed by some
individual or corporation to a corporation known as the guaranty
company. The guaranty company then issues participation certi-
ficates representing shares in said bond and mortgage and guarantees
the payment of the principal thereof and the interest thereon.
Simultaneously therewith it assigns and transfers the bond and mort-
gage to a trust company which aets as trustee both for the guaranty
company and for the holders of the participation certificates.

If the bond and mortgage are made and executed to the guaranty
company in the first instance by a corporation (as distinguished from an
individual), then it is my opinion that the participation certificates are
not legal investments for trust funds in Pennsylvania. Section 22 of
Article III of the Constitution of 1874, provides that—

““No Act of the General Assembly shall authorize the
investment of trust funds by exeeutors, administrators,
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guardians, or other trustees in the bonds or stock of any
private corporation, * * * ¥’

Section 41 (a) 1 of the Fiduciaries Act of 1917, (June 7, 1917, P.
L. 447), as amended by the Act of June 29, 1923, P. L. 955, reads as

follows :

““When a fiduciary shall have in his hands any moneys,
the principal or eapital whereof is to remain for a time
in his possession or under his control, and the interest,
profits, or income whereof are to be paid away or to
accumulate, or when the income of real estate shall be
more than sufficient for the purpose of the trust, such
fiduciary may invest such moneys in the stock or publie
debt of the United States, or in the public debt of this
Commonwealth, or in bonds or certificates of debt now
created or hereafter to be created and issued according
to law by any of the counties, cities, boroughs, townships,
school distriets, or poor distriets, of this Commonwealth,
or in bonds of one or more individuals secured by mortage
on real estate in this Commonwealth, which may be either
a single bond secured by a mortgage or one or more bonds
of an issue of bonds secured by mortgage or deed of trust
to a trustee for the benefit of all bondholders, or in ground
rents,in this Commonwealth: Provided, That nothing
herein contained shall authorize any fiduciary to make any
investment contrary to the directions contained in the will
of the decedent in regard to the investment of such
moneys.”’

The above sections of the Constitution and Fiduciaries Act, when
read together, can be construed only to mean that a fiduciary is
not authorized to invest trust funds in a bond or bonds of a private
corporation through the medium of participation certificates issued
by the mortgagee.

If, however, the bond and mortgage, in which participation certif-
icates are issued by the guaranty company, are made and executed
to the guaranty company by an individual, a different question arises.
‘While the participation certificates are issued by the guaranty company,
and are the obligations of the guaranty company they represent
shares or interest in the bond and mortgage of an individual. The
relevant portion of Section 41 (a) 1 quoted above is—

““bonds of one or more individuals secured by mortgage
on real estate in this Commonwealth, which may be either
a single bond secured by a mortgage or one or more
bonds of an issue of bonds secured by mortgage or deed of
trust to a trustee for the benefit of all bondholders.”’

This section contemplates that the bonds which are to constitute
legal investments shall be the bonds of individuals. It is true that
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such bonds may be single bonds or one of a series of bonds, but there
is nothing in the section to permit investment in one or more of a
series of bonds or obligations issued by a corporation. The bond, to
be considered a legal investment, must be the bond of an individual,
and if it is one of a series the series of bonds must be issued by an
individual. The section contemplates the ordinary case of the issuance
of a series of bonds by a mortgagor, who must be an individual, who
transfers the property securing the bonds by mortgage or deed of
trust to a trustee who holds for the benefit of all the bondholders, and
not the execution of a bond and mortgage by an individual to a
corporation which then issues participation certificates therein.

It is, therefore, my opinion that even though the bond and mort-
gage in which participation certificates are issued by a guaranty
company are the bond and mortgage of an individual, such particip.d-
tion certificates are not legal investments for trust funds in the
State of Pennsylvania.

It is immaterial whether the trusw company desiring to invest its
trust funds in such participation certificates is the trust company
acting as trustee for the holders of the particular participation certifi-
cate which it is desired to purchase or a trust company other than
the one acting as such trustee.

It is not considered that the Aect of April 6, 1925, P. L. 152 has
any bearing upon the question involved. That Act, requiring trust
companies to keep trust funds and investments separate and apart
from the general assets of the companies, expressly authorized such
companies to assign to various trust estates ‘‘participation in a general
trust fund of mortgages upon real estate securing bonds.”” It was
intended to cover only the case in which a trust company has one
large mortgage in which it is desired that two or more trust estates
shall participate, or in which it has a large number of small mort-
gages in which it is desired that a limited number of trust estates shall
participate, all of the mortgages being held in one fund. The Act
does not require the execution of a mortgage or deed of trust covering
the mortgages held in the fund nor the issuance of any certificates or
other evidence of participation in the fund. All that is required is
a clear record on the books of the trust company showing the mort-
gages composing the trust fund, the names of the trust estates parti-
cipating, and thé amounts of the respective participations.

For a further discussion of this entire subject, reference is made
to the opinions of this Department to the Secretary of Banking, dated
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May 10, 1926, and December 10, 1926, and to the Second Deputy Sec-
retary of Banking, dated February 8, 1927.

Very truly yours,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNER,
Deputy Attorney General.

Banks—Reserve funds—Mandamuses of city—Bonds—Acts of 1889, 1909 and
1917.

1. Mandamuses of the Oity of Philadelphia, which are short-term obliga-
tions issued in compliance with orders of court, are not legal reserve securi-
ties in computing the reserve funds of banks and trust companies within the
provisions of sections 2 and 3 of the Act of May 8, 1907, P. L. 189, as amended
by the Act of July 11, 1917, P, L. 791.

2. Such mandamuses are not “bends issued in compliance with law by any
city” within the language of the Act of May 8, 1907, P. L. 189, nor as used in
section 17 of the Act of May 20, 1889, P. L. 246.

3. The word “bonds” as used in the statute contemplates bonds as that
term is used by the investing public.

Department of Justice,
Harrisburg, Pa., June 1, 1927.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: You have requested our opinion whether mandamuses of the
City of Philadelphia, which are short term obligations issued in
compliance with orders of court, are to be regarded as legal reserve
securities in computing the reserve funds of banks and trust companies
within the provisions of the Act of May 8, 1907, P. 1. 189, and the
amendments thereto.

Sections 2 and 3 of the Act of May 8, 1907, as amended by the
Act of July 11, 1917, P. L. 791, provide for reserve funds of 15% of
the aggregate of immediate demand liabilities and of 714% of the
aggregate of time deposits. One-third of both these reserve funds may
consist of ‘‘bonds of the United States, bonds of the Commonwealth
of Pennsylvania, and bonds issued in compliance with law by any
city, county, or borough of the Commonwealth of Pennsylvania, and
bonds which now are or hereafter may be authorized by law as legal
investments for savings banks or savings institutions in Pennsylvania,
ecomputed at their par value, and which bonds are the absolute prop-
erty’’ of the bank or trust company setting up said reserve funds.”’
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Legal investments for savings banks or savings institutions in
Pennsylvania are enumerated in Seetion 17 of the Act of May 20, 1889,
P. L. 246, which is as follows:

‘“It shall be lawful for the trustee of any saving bank
to Invest money deposited therein only as follows:

“First. In the stocks or bonds of interest bearing
notes or the obligations of the United States, or those for
which the faith of the United States is pledged to provide
for the payment of the interest and the principal.

‘“Second. In the stocks or bonds of the Commonwealth
of Pennsylvania bearing interest. ‘

““Third. In the stocks or bonds of any State in the
Union that has not within ten years previous to making
such investments, by such corporation, defaulted in the
payment of any part of either principal or interest of
any debt authorized by any legislature of such State to
be contracted.

““Fourth. In the stocks or bonds of any city, county,
town or village of any State of the United States, issued
pursuant to the authority of any law of the State, or
in any interest bearing obligation issued by the city or
county in which such bank shall be situated.

““Fifth. In bonds and mortgages on unincumbered,
improved real estate, situate in this State.”’

The above Section is the only enactment in Pennsylvania relative
to legal investments for savings banks which it is necessary to consider
in the discussion of the question presented.

Mandamuses are obviously not ‘‘bonds issued in compliance with
law by any city, county or borough of the Commonwealth of Penn-
sylvania’’ within the language of the Act of May 8, 1907, as amended.
Whether they are ‘‘bonds which now are or hereafter may be authorized
by law as legal investment for savings banks or savings institutions
in Pennsylvania’’ within the language of said Aect, must be determined
by a constitution of the language ‘‘stocks and bonds of any city,
county, town or village of any State of the United States issued
pursuant to the authority of any law of the State, or in any interest
bearing obligation issued by the city or county in which such bank
(saving bank) shall be situated,”’ as used in the fourth paragraph of
Seetion 17 of the Act 'of May 20, 1889.

It will be noted that although savings banks are permitted to
invest in stocks or bonds of any of the designated municipalities
of the United States, or in interest bearing obligotions of the city or
county in which the bank is situated, the investment of the reserve
funds referred to above is restricted to bonds which are legal invest-
ments for savings banks; also that all of the securities enumerated for
the investment for such reserve funds are bonds which are to be com-
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puted at their par value. The word ‘‘bonds,’’ as used in the statute, con-
templafes ‘‘bonds,”” as that term is used by the investing public.
Further, the nature of the reserve funds established by the Act of
May 8, 1907 and the provisions relative to the constitution of such
reserve funds indicate quite clearly that such reserve funds are to
consist only of quick assets readily convertible into cash at any time.

It is our opinion that mandamuses of the City of Philadelphia are
not within the class of investments contemplated by Sections 2 and
3 of the said Act of May 8, 1907, as amended.

Very truly yours,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNER,
Deputy Attorney General.

Trust companies acting as ewecutor—Deposit of funds in own bank.

Funds received by executors in the course of their administration are trust
funds within the meaning of the Act of May 9, 1889, P. L. 159, and must be
deposited in a bank other than that acting as executor or co-executor of an
estate.

Department of Justice,

Harrisburg, Pa., June 30, 1927.
Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: You have requested that you be advised whether the funds re-
ceived by the executors of an estate in the course of the administration
of the estate may be deposited in a trust company which is a co-executor
of such estate.

It is provided in Seection 1, Clause V, of the Act of May 9, 1889, P.
L. 159 that:

‘“The said companies shall keep all trust funds and
investments separate and apart from the assets of the
companies, and all investments made by the said com-
panies as fiduciaries shall be so designated as that the
trust to which such investment shall belong shall be
clearly known.’’

It has been the opinion of this Departemnt that the phase ‘‘trust
funds,’’” as used in the Act just referred to, was intended to receive
and should be given a liberal interpretation. Accordingly it has been
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held that ‘‘trust funds’’ inelude all funds received or held by trust
companies in a fiduciary capacity, whether as executor, administrator,
guardian, trustee or other fiduciary. Funds received by executors in
the course of the administration of an estate are ‘‘trust funds’’ to
the same extent as funds received by trustees in the administration
of a trust and subject in all respects to the provisions of the said
Act of May 9, 1889.

The question which you have submitted was the subject of an opinion
addressed to the Secretary of Banking by Deputy Attorney General
William Y. C. Anderson, dated May 26, 1926, in which it was held that
funds received by executors in the course of the administration of
an estate are ‘‘trust’ funds’’ within the Aet of May 9, 1889, and
as such were required to be deposited in a banking institution other
than one acting as executor or co-executor of the estate. No reason
is apparent why the opinion of Deputy Attorney General Anderson
should be modified in any respect.

For a more detailed discussion of the principles involved, you are
referred to the opinions of Deputy Attorney General Bernard J.
Myers, dated August 16, 1920 (30 D. R. 63), and of Deputy Attorney
General Fred Taylor Pusey, dated June 20, 1922 (2 D. & C. 39).

Very truly yours,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNER,
Deputy Attorney General.

Trust funds—Investment—Mortgage collateral certificates—Trust fund mort-
gages—Acts of 1874, 1889, 19283, 1925 and 1927,

1. A trust company has no authority under section 41 (a) of the Fiduciaries
Act of June 7, 1917, P. L. 447, as amended June 29, 1923, P. L. 955, to invest
trust funds held by it in mortgage collateral certificates issued by it and se-
cured by mortgages on real estate.

2. Such investment is not authorized as a participation in a general trust
fund of mortgages under clause v, section 29, of the Act of April 29, 1874, as
amended by the Acts of May 9, 1889, P. L. 159, April 6, 1925, P. L. 152, and
May 5, 1927 (No. 405).

3. The investment must be in “a general trust fund of mortgages upon real
estate securing bonds or notes” of individuals as distinguished from an in-
vestment in collateral certificates, and the bonds and mortgages must be-in
the possession of the trustee, and not of another company. If any of the
securities forming a part of the fund should consist of bonds or notes of pri-
vate corporations or be in the possession of a trust company other than the
trustee, the investment is illegal
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Department of Justice,
Harrisburg, Pa., July 27, 1927.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: You have requested that you be advised whether the Pittsburgh
Trust Company is authorized to invest funds which it holds in trust
in a fidueiary eapacity in mortgage collateral certificates issued by said
Pittsburgh Trust Company, a specimen certificate being submitted
with your request.

The mortgage collateral certificate issued by the Pittsburgh Trust
Company is one of a series of such certificates of similar form
and terms certifying, in effect, that the holder is entitled to an
interest, the amount of which is specified in dollars in the certificate,
in a ‘““Mortgage Loan Fund’’ consisting of first mortgages on approved
real estate. The principal of each certificate is payable to the holder
three years from the date specified therein. Interest is payable thereon
at the rate of 5 per centum per annum on March 1st and Sept. 1st of
each year upon the presentation of coupons attached to the certificate.
Title to the bonds, mortgages, insurance policies, agreements and other
Papers connected with and pertaining to said mortgage loan fund is in
the Pittsburgh Trust Company as a special trust fund, although all of
such bonds, mortgages, etc., are deposited with the Terminal Trust
Company, of Pittsburgh, Pennsylvania, and held by said Terminal
Trust Company, subject to the terms and conditions of the outstanding
certificates. The total amount of certificates outstanding is limited
to the face value of the first mortgages comprising the fund. The
certificates are registered and countersigned by the Terminal Trust
Company as registrar. Prompt payment of the prineipal and interest
of the certificates is gnaranteed by the Pittsburgh Trust Company.

The first question which arises is, whether an investment of trust
funds held by the Pittsburgh Trust Company as a fiduciary in such
mortgage collateral certificates, as such is authorized by seetion 41 (a)
1 of the Fiduciaries Act of June 7, 1917, P. L. 447, as amended by the
Act of June 29, 1923, P. L. 955, which reads as follows: ‘‘Section
41 (a). 1. When a fidueiary shall have in his hands any moneys,
the prinecipal or capital whereof is to remain for a time in his
possession or under his control, and the interests, profits or income
whereof are to be paid away or to aceumulate, or when the inecome
of rea] estate shall be more than sufficient for the purpose of the
trust, such fiduciary may invest such moneys in the stock or public
debt of the United States, or in the public debt of this Common-
wealth, or in bonds or certificates of debt now created or hereafter
to be created and issued according to law by any of the counties,
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cities, boroughs, townships, school districts or poor districts of this
Commonwealth, or in bonds of one or more individuals secured
by mortgage on real estate in this Commonwealth, which may be
either a single bond secured by a mortgage or one or more bonds
of an issue of bonds secured by mortgage or deed of trust to a trustee
for the benefit of all bondholders, or in ground rents in this Common-
wealth: Provided, that nothing herein contained shall authorize
any fiduciary to make any investment contrary to the directions
contained in the will of the decedent in regard to the investment of
such money.”” 1If so, the investment must come within that portion
of the section which reads: ‘“....in bonds of one or more individuals
secured by mortgage on real estate in this Commonwealth, which
may be either a single bond secured by a mortgage or one or more
bonds of an issue of bonds secured by mortgage or deed of trust to
a trustee for the benefit of all bondholders,...... ’? This question is
substantially the same as that considered in the opinion rendered by
this department to the Secretary of Banking dated April 26, 1927.
For the reasons set forth in that opinion, I am of the opinion 'that said
mortgage collateral certificates of the Pittsburgh Trust Company, as
such, are not legal investments for trust funds in the State of Penn-
sylvania within the provisions of section 41 () 1 of the Fiduciaries Act
of 1917, referred to above.

The second question is whether the investment of trust funds by
‘the Pittsburgh Trust Company in such certificates, as ‘‘participation
in a general trust fund of mortgages,”” is authorized by eclause V,
section 29, of the Act of April 29, 1874, P. L. 84, as amended by the
Acts of May 9, 1889, P. L. 159, April 6, 1925, P. L. 152, and May 5,
1927 (No. 405). ‘ '

This clause, before its amendment by the Aet of April 6, 1925, read
as follows: ‘‘Clause v. The said companies shall keep all trust funds
and investments separate and apart from the assets of the companies,
and all investments made by the said companies as fiduciaries shall
be so designated as that the trust to which such investment shall belong
shall be clearly known....”" The said Acts of April 6, 1925, and May
'5, 1927, amended the clause by adding the following provisos: “‘....
Provided, that every such company shall have the right to clear receipts
and payments of trust money in the regular course of business in the
same manner as other funds held by it; and provided, further, that
said companies may assign to their various trust estates participation
in a general trust fund of mortgages upon real estate securing bonds
or notes, in which case it shall be a sufficient eompliance with the pro-
visions of this section for the company to designate clearly on its rec-
ords the bonds or notes and mortgages composing such general trust
fund, the names of the trust estates participating therein, and the

8-4593—A. G.—3
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amounts of the respective participations; and, in such case, no estate
so participating shall be deemed to have individual ownership in any
bond or note and mortgage in such fund, and the company shall
have the right at any time to repurchase, at market value, but not
less than face value, any such bonds or notes and mortgages from
such fund, with the right to substitute therefor other bonds or notes
and mortgages.’’

The amendments of 1925 and 1927, which expressly authorized
trust companies to assign to their various trust estates ¢‘participation
in a general trust fund of mortgages upon real estate seeuring bonds,”’
were intended to authorize a trust company to create a general fund
of mortgages which it carries on its trust books in the aggregate,
showing the items making up the fund, and to distribute it among
its various trust estates as investments to the extent of the participation
of the respective estates. This authority enables a trust eompany to
set up a fund consisting of one or more mortgages in which two or
more trust estates may participate. The aets do not require the
execution of a mortgage or deed of trust setting forth the terms and
conditions under which the mortgages are held in the fund or the
issuance of any certificates or other evidences of participation in the
fund. All that is required is a eclear record of the trust books
of the trust ecompany acting as trustee showing the mortgages com-
prising the trust fund, the names of the trust participating and
the amounts of the respective participations. There is, of course, no
objection to the issuance of certificates of participation if the trustee
desires to issue such certificates.

An investment of trust funds in ‘‘participation in a general trust
fund of mortgages’’ must be considered to be an investment in the
bonds and mortgages constituting the fund, otherwise the investment
would be prohibited by the provisions of section 41 (@) 1 of the
Fiduciaries Aect discussed above. The amendments of 1925 and 1927
did not enlarge the character or increase the classes of investments
permitted to fiduciaries; such was not its purpose. Clause v, section 29
of the Act of April 29, 1874, and its amendments were intended only
to provide for the care, custody and possession of trust funds and’
investments by trust eompanies acting as fiduciaries. The nature of
the investments permitted to all fiduciaries, whether individual or
corporate, is determined by section 41 (a) 1 of the Fiduciaries Act.

Investment by the Pittsburgh Trust Company in its mortgage
collateral certificates of trust funds held by it, when considered as an
investment in the bonds and mortgages constituting its mortgage loan
fund, is subjeet to three objections:

[

First. The certificates bear interest at the rate of 5 per centum per
annum. It appears, after investigation, that all mortgages constituting
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the fund bear interest at the rate of 6 per centum, with the exception
of one large mortgage, upon which the rate is 5% per centum. The
Pittsburgh Trust Company, the trustee of the trust funds being in-
vested, is, therefore, securing for itself a profit of from one-half to 1
per centum of the trust funds invested in such certificates. This is
contrary to all legal principles governing the conduct of trustees, and
is in itself sufficient to constitute the practice of the investment of
trust funds in such certificates an illegal one. The trustee not only
receives compensation for handling the income actually received by
the trust estate, but also profits in the investment of the principal of
the trust estate.

Second. Two of the mortgages comprising the fund are mortgages
of private corporations securing the bonds of such corporations. It
is only the bonds of individuals which are authorized as legal in-
vestments for fiduciaries, and the inclusion of such corporate mort-
gages in the fund makes the investment of trust funds therein illegal for
the reasons set forth in the opinion rendered by this department
to the Secretary of Banking dated April 26, 1927, referred to above.

Third. The securities comprising the mortgage loan fund are not in
the possession of the trustee, but of another trust company. The
amendments of 1925 and 1927, referred to above, were designed to
provide a more elastic method of handling mortgages as an investment
for trust funds. It.is the evident intent of the acts that the possession
of the mortgages comprising the ‘‘general trust fund,”’ provided for
therein, shall remain in the trustee to the same extent and in the
same manner in which other securities and evidences of indebtedness

comprising investments of trust funds remains in the possession of
the trustee.

I am, therefore, further, of the opinion that the Pittsburgh Trust
Company is not authorized to invest trust funds held by it in a
fiduciary capacity in its mortgage collateral certificates, described
above, as evidencing an interest or participation in its mortgage loan
fund.

Very truly yours,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNEE,
Deputy Attorney General.
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Trust companies—Trust funds—Acts of 1917, P. L. 447; 1928, P. L. 23; 1928,
P. L. 955.
Investment by a trust company of trust funds held by it in participation in
a general trust fund of mortgages, is not authorized when such fund includes
a mortgage securing the bond or note of a private corporation.

Department of Justice,
Harrisburg, Pa., August 10, 1927,

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: You have requested that you be advised whether a trust com-
pany is authorized to invest trust funds which it holds in a fiduciary
capacity

(a) In a single bond, executed by a private corporation, se-
cured by mortage on real estate in this Commonwealth, or’

(b) In participation in a general trust fund of mortgages upon
real estate securing bonds or notes, in which fund is in-
cluded a mortgage securing the bond or note of a private cor-
poration.

The investments which constitute legal investments for trust funds
in Pennsylvania are prescribed by Section 41, (a) 1, of the Fidu-
ciaries Act of 1917 (June 7, 1917, P. L. 447), as amended by the Acts
of May 19, 1923, P. L. 23 and June 29, 1923, P. L. 955, which reads
as follows:

““When a fiduciary shall have in his hands any
moneys, the principal or capital whereof is to remain
for a time in his possession or under his control, and
the interest, profits, or income whereof are to be paid.
away or to accumulate, or when the income of real es-
tate shall be more than sufficient for the purpose of the
trust, such fiduciary may invest such moneys in the
stock or public debt of the United States, or in the pub-
lic debt of this Commonwealth, or in bonds or certifi-
cates of debt now created or hereafter to be created and
issued according to law by any of the counties, cities,
boroughs, townships, school districts, or poor distriets of
this Commonwealth, or in bonds of one or more in-
dividuals secured by mortgage on real estate in this Com-
monwealth, which may be either a single bond secured
by a mortgage or one or more bonds of an issue of
bonds secured by mortgages or deed of trust to a trustee
for the benefit of all bond-holders, or in ground rents
in this Commonwealth: Provided, That nothing . herein
contained shall authorize any fiduciary to make any in-
vestment contrary to the directions contained in the will
of the decedent in regard to the investment of such
money.’’

The above section expressly limits the investment of trust funds
in bonds secured by mortgage on real estate to ‘‘bonds of one or more
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individuals.”” We are, therefore, of the opinion that the investment
by a trust company of trust funds which it holds in a fiduciary
capacity in the single bond of a private corporation secured by
mortgage on real estate is unauthorized.

It has been argued, however, that investment of trust funds in
‘‘partieipation in a general trust fund of mortgages,”’ of which one
is a mortgage securing the bond of a private corporation, is au-
thorized, in the case of a corporate trustee, by .Clause V, Section 29,
of the Act of April 29, 1874, as amended by the Aects of May 9,
1889, P. L. 159, April 6, 1925, P. L. 152 and May 5, 1927 (No. 405.)

This Clause, before its amendment by the Aet of April 6, 1925
read as follows:

‘“Clause V. The said companies shall keep all trust
funds and investments separate and apart from the as-
sets of the companies, and all investments made by the
said companies as fiduciaries shall be so designated as
that the trust to which such investment shall belong
shall be clearly known.”’

The said Acts of April 6, 1925 and May 5, 1927 amended the
Clause by adding the following provisos:

““Provided, That every such company shall have the

right to clear receipts and payments of trust money in fhe

regular course of business in the same manner as other

funds held by it: And provided further, That said com-

panies may assign to their various trust estates participa-

tion in a general trust fund of mortgages upon real es-

tate securing bonds or notes, in which case it shall be a

sufficient compliance with the provisions of this section

for the company to designate clearly on its records the

bonds or notes and mortgages composing such general

trust fund, the names of the trust estates participa-

ting therein and the amounts of the respective participa-

tions; and in siich case no estate so participating shall

be deemed to have individual ownership in any bond or

note and mortgage in such fund, and the company shall

have the right at any time to repurchase at market

value but not less than face value any such bonds or

notes and mortgages from such fund, with the right to

substitute therefor other bonds or notes and mortgages.”’
An investment of trust funds in ‘‘participation in a general trust
fund of mortgages’’ must be considered to be an investment in the
bonds and mortgages constituting the fund and such b&hds must
be within the provisions of Section 41, (a) 1, of the Fiduciaries Act
referred to above. Clause V. Section 29 of the Act of April 29, 1874
and its amendments were intended only to provide for the care,

custody and possession of trust funds and investments by trust com-
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panies acting as fiduciaries; the amendments of 1925 and 1927 to
this Clause did not enlarge the character, or increase the classes, of
investments legal for fiduciaries. The nature of the investments
permitted to all fiduciaries, whether individual or corporate, is de-
termined by the Fiduciaries Aet.

We are, therefore, further of the opinion that investment by a
trust company of trust funds held by it in participation in a general
trust fund of mortgages is not authorized when such fund includes
a mortgage securing the bond or note of a private corporation.’

Yours very truly,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNER,
Deputy Attorney Gemeral.

Corporations—Corporate trusteces—Guaranteeing mortgages—Compensation—
Acts of June 7, 1917, and May 2, 1919.

1. A corporate trustee is not authorized, under the Acts of June 7, 1917,
P. L. 447, and May 2, 1919, P. L. 114, to pay to itself a percentage per annum
upon the principal of a mortgage or other security, constituting an investment
of a trust estate, as compensation for a guaranty by it of the payment of the
principal and interest of such mortgage or security.

2. Such acts apply only to companies other than the corporate trustee
acting for the partiemnlar estate.

Department of Justice,
Harrisburg, Pa., September 22, 1927.

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: You have requested that you be advised whether a corporate trus-
tee is authorized by the provisions of Section 41 (b) of the Fidu-
ciaries Act of 1917 (June 7, 1917, P. L. 447), as amended by the
Act of May 2, 1919, P. L. 114, to pay to itself not exceeding one
half of one per cent per annum upon the principal of any mortgage
or other security, constituting an investment of a trust estate of
which it is trustee, as compensation for the guaranty by it of
the payment of the principal and interest of such mortgage or other
security. &

The Section referred to above reads as follows:

‘““Any fiduciary required by law, by order of any
orphans’ court, or by the provisions of any last will and
testament under or by authority of which such fiduciary
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is acting, to invest funds within his control in mort-
gages or other securities, may include, as a part of the
lawful expense of executmg his trust, a reasonable sum
paid to the company, authorizing under the laws of this
State so to do, for guaranteeing the payment of the
prineipal and interest of such mortgage or other secur-
ities, not exceeding one-half of one per centum per an-
num upon the principal of such mortgage or other se-
curities.’

It is our opinion that the purpose of the above Section was to
authorize the guaranty of the payment of the principal and interest
of mortgages and other securities constituting investments of trust
estates only by companies other than the eorporate trustee acting for
the particular estate. To permit a corporate trustee to make such
a guaranty and to receive compensation therefor would empower
it to profit in excess of the compensation paid to it for the admin-
istration of the trust, and would result, in all probability, in much
unnecessary guaranteeing of the investments of trust funds. It was
not the purpose or intent of the Legislature to legalize suech a
practice.

Very truly yours,

DEPARTMENT OF JUSTICE,
PAUL C. WAGNER,
Deputy Attorney General.

Banks and banking—Trust companies—Authority to issue mortgage participa-
tion certificates—Acts of May 13, 1876, and July 17, 1919.

1. A bank chartered under the Act of May 13, 1876, P. L. 161, and which
has accepted the Aect of July 17, 1919, P. L. 1032, is authorized to issue mort-
gage participation certificates and act as trustee thereunder for the holders of
certificates.

2. A bank which has not accepted the provisions of the Act of 1919 may
not act as trustee under mortgage participation certificates, though it may as-
sign certain designated portions of a mortgage or group of mortgages or issue
certificates of participation therein, provided it does not assume any fiduciary
powers or duties thereunder.

3. No bank chartered under the Act of 1876, regardless of whether it has
accepted the Act of 1919, is authorized to guarantee mortgage participation
certificates,

Department of Justice,
Harrisburg Pa., March 22, 1928.
Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa.

Sir: We beg to acknowledge receipt of your request for our opinion



72 OPINIONS OF THE ATTORNEY GENERAL

relative to the authority of a bank chartered under the Act of May
13, 1876, P. L. 161, to issue mortgage participation certificates, either
with or “1thout guarantee.

We understand that it has been the practlce for banks so char-
tered to <issue and sell certificates evidencing participation of a
designated amount in a mortgage fund established by the bank, the
mortgages constituting which are held by the bank as security for
the certificates outstanding. In ecertain cases the payment of the
principal and interest of such mortgage participation certificates has
been guaranteed by the bank. In some instances the mortgage par-
ticipation certificates are issued under an agreement or deed of trust
specifying the terms and conditions under which the mortgage par-
ticipation certificates are issued, the rights of the holders thereof
and the duties and liabilities of the bank as trustee for the holders
of the mortgage participation certificates with relation to the mort-
gages constituting the fund securing the certificates. In other cases
the mortgage participation certificates are in effect merely assign-
ments of a designated interest in certain mortgage or group of mort-
gages, the assignment not being recorded and the bank acting as the
agent of the assignee in the collection of the interest and principal
when due.

Considering first the authority of a bank chartered under the
above Aect of 1876 to issue such mortgage participation certificates
without guarantee, it is necessary to distinguish between a bank
which has accepted the provisions of the Act of July 17, 1919, P. L.
1032, which grants to banks so chartered the right to act in the
same fiduciary capacities in which trust companies organized under
the laws of this Commonwealth are permitted to act, and a bank
which has not accepted the said Act of 1919.

The issuance by a bank of mortgage participation certificates un-
der an agreement or deed of trust under which the bank assumes
to perform fiduciary powers and to act as trustee for the certificate
holders, is, in our opinion, authorized by the said Aet of July 17,
1919, and a bank which has accepted this act is therefore authorized
to issue such certificates and exercise the fiduciary powers required
by the agreement under which the certificates are issued.

A bank which has accepted the provisions of the above Act of
1919 is, however, not authorized to exercise such fiduciary powers
and therefore has, in our opinion, no authority to issue mortgage
participation certificates under any agreement or instrument which
requires the issuing bank to exercise any trust or fiduciary powers.
There is no prohibition, however, against the assignment by such
bank of a designated portion or amount of a single mortgage or
group of mortgages or the issuance of certificates of participation there-
in, provided the assigning or issuing bank does not assume any fiduciary
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or trust powers either under the. assignment or the certificates and
the agreement or instrument under which such certificates are issued.
It will be necessary to determine in each particular case whether or
not the bank has assumed the performance of any fiduciary or trust
powers, ,

Considering next the authority of a bank chartered under the
above Act of 1876 to issue mortgage participation certificates with
guarantee, we are of the opinion that such bank is not authorized to
guarantee mortgage participation certificates, whether or not it has
accepted the provisions of the Act of June 17, 1919, referred to
above. The reasons for this opinion are the same as those set forth
in the opinion of the Deputy Attorney General William Y. C. Ander-
son to the Secretary of Banking, dated December 3, 1926, relative to
the guarantee by a bank chartered under the said Act of 1876 of the
payment of the principal and interest of bonds secured by mortgages
on real estate sold by the bank to its customers.

Accordingly, we beg to advise that in our opinion a bank chartered
under the Act of 1876 is authorized to issue mortgage participation
eertificates without guarantee in connection with which it is required
to exercise fiduciary or trust powers provided it has accepted the
said Act of June 17, 1919; that it is authorized to issue mortgage
participation certificates without guarantee in connection with which
it is not required to exercise any fiduciary or trust powers without
accepting the provisions of the said Act of 1919; but that no bank
chartered under the Act of 1876 is authorized, under any circum-
stances, to issue mortgage participation certificates with guarantee.

Very truly yours,
DEPARTMENT OF JUSTICE,

PAUL C. WAGNER,
Deputy Attorney General.
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Townships—First Class—Division Into Wards—OQommissioners—Quarter Ses-
sions Court—Appointment—LEven or Odd Numbered—HElection of Successors
—Township Code of 1917 With Its Amendments.

Where a township of the first class has been divided into wards, commis-
sioners appointed by the Court of Quarter Sessions hold office for the unex-
pired part of a four-year term, the next municipal election at which their
successors are o be elected depending whether the wards are numbered even
or odd. The Township Code of 1917, with its amendments, provides for four-
year terms only for commissioners, those for even-numbered terms being elected

every four years from 1921, and those for odd-numbered wards dating from
1923,

Department of Justice,
Harrisburg, Pa., August 8, 1927.
Honorable Charles Johnson, Secretary of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your request to be advised whether township commis-
sioners for the even-numbered wards of townships of the first class
are to be elected at the 1927 Municipal election, under the following
circumstances :

We understand that the Court of Quarter Sessions of Delaware
County has, since the municipal election of 1925, created certain new
wards in Upper Darby Township, and has appointed commissioners
to represent these wards. Certain of the wards thus created bear
even numbers. You desire to be advised whether commissioners for
these wards should be nominated and elected at this year’s primary
and election, or whether the commissioners appointed by the Court
will serve until 1929.

The power of Courts of Quarter Sessions to create new wards in
townships of the first class is econferred by Section 33 of the Town-
ship Code of 1917 (P. L. 840), which was added to the Code by the
Act of April 20, 1921, P. L. 186. That section makes no provision for
the appointment of commissioners to represent the wards thus
created.

Accordingly when a new ward is created in a township of the first
class, a vacaney in the office of commissioner for that ward automat-
ically exists.

Authority to fill such vacancies is conferred upon the Courts of
Quarter Sessions by Seection 130 of the Township Code, which provides
that ‘‘the person so appointed shall hold office for the unexpired
term * * * 7

7
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Section 110 of the Township Code as last amended by the Act of
April 30, 1925, P. L. 399, provided that township commissioners for
the even-numbered wards of townships of the first class should be
elected for four-year terms in 1921 and every four years thereafter;
and commissioners for the odd-numbered wards in 1923 and every
four years thereafter. The section provides further, that, ‘“All com-
missioners hereafter elected shall hold office for the term of four years.”’
To this provision the only exception is that added by the amendatory
Aect of April 30, 1925, P. 1. 399 which applies only, ‘‘In any town-
ship of the first class which has not been divided into wards and
where five township commissioners were heretofore elected at large at
the same election for terms of four years each.”’

There is, therefore, no provision in the law, applicable to the case
covered by your inquiry, which permits the election of township com-
missioners for less than full four-year terms.

Aeccordingly we advise you that the commissioners appointed by the
Court, for even-numbered wards in townships of the first class cre-
ated since the Municipal election of 1925, will hold office until the
Municipal election of 1929.

Very truly your,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney General.

Incorporation for Purchasing, Holding and Selling Other Securities—Stocks—
Single Purpose—Lawful Business—Lawjful Purpose.

A corporation may properly be incorporated under the laws of Pennsylvania

for the purpose of purchasing, holding and selling the stoeks of other cor-
porations, either separately or in conjunction with other characters of securi-
ties and investments provided, of course, that such corporation is ereated to
transact but one single character of business.

Department, of Justice,
Harrisburg, Pa., December 15, 1927.

Honorable Charles Johnson, Secretary of the Commonwealth, Harris-
burg, Pennsylvania,

Sir: This Department is in receipt of your letter of December 12th, in
which you ask to be advised whether a corporation may properly be
organized under the laws of Pennsylvania for the purpose of pur-
chasing, holding and selling the stocks of other corporations, either
separately or in conjunction with other characters of securities and
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investments, provided, of eourse, that the corporation is ereated to
transact but a single character of business. Or, in the specific case
before you, whether the inelusion of the word ‘‘stocks’’ is proper in
the following statement of purpose:

‘“Said corporation is formed for the purpose of pur-
chasing, acquiring, investing in, holding, selling and
dealing in stocks, bonds, debentures, notes, mortgages,
leases, obligations, contracts and cognate securities or
evidences of indebtedness, and the transaction of all
such business as is necessary and incidental thereto.’’

The Actof July 2, 1901, P. L. 603, provides:

“‘That hereafter any corporation, organized for profit,
created by general or special laws, may purchase, hold,
sell, assign, transfer, mortgage, pledge or otherwise dis-
pose of, the shares of the capital stock of, or any bonds,.
securities or evidences of indebtedness created by any
other corporation or corporations of this or any other
State, and while the owner of said stock may exercise
all the rights, powers and privileges of ownership, includ-
ing the right to vote thereon.’’

There is, under the terms of the act, no limitation whatever upon
this power; it is possessed by any corporation organized for profit;
it need not be any particular type of profit corporation; the stocks
purchased and held need not be those of any special character of cor-
poration and there is no upward limitation in the amount of stocks
-that any corporation for profit may hold. However, it does not neces-
sarily follow that because a corporation for profit may, as an incident
to its main purpose, possess the power to hold stocks of other corpora-
tions, it may be incorporated for this particular purpose. We must
look for legislation to authorize incorporation for such a purpose and
we find it in the ‘‘ Any Lawful Business’’ Act of July 9th, 1901, P. L.
624, and the ‘“Any Lawful Purpose’’ Act of May 11th, 1909, P. L.
515. The Act of 1901 provides that eorporations may be organized.

““For the transaction of any lawful business not other-
wise specifically provided for by Act of Assembly.”

The 1909 Aect provides that a corporation may be organized.
“For any lawful purpose not specifically designated

by law as the purpose for which a corporation may be
formed.”’

In this State we find no decision of the Courts, or opinion of this
Department, direetly involving the question before us. Exactly the
same question, however, was raised and passed upon in the case of
Dittman vs. Distilling Company of Americe, 64 N. J. Eq. 537, 54
Atl. 570. There it was held that a corporation, created for the pur-
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pose of holding stock and controlling the operations of other corpor-
ations, was organized for a ‘‘lawful purpose’’ within the meaning of
the New Jersey Corporation Act authorizing incorporation for ‘‘any
lawful business or purpose whatever.”” Vice Chancellor Emery said:

“‘The only theory upon which the formation of cor-
porations for the purpose of holding stock of other cor-
porations can be held not to be a ‘lawful purpose,’
within the meaning of the act, is that an authority to
own the stock and control the management of other cor-
porations must be given expressly and in terms in the
section authorizing the formation of companies, in order
to be lawful. This power to own and control stock of
other corporations is expressly given by a subsequent
section to all corporations when organized, and to the
same extent as individuals. Such ownership of stock is
therefore a lawful act. * * * ¥ ¥ % Tt would seem
that the ownership of stock in other corporations, either
alone or in connection with other objects, as the purpose
of the corporation, is a purpose of incorporation author-
ized by the act.”

This New Jersey case does not stand alone. With ample citation
of authorities from many states, we find the following statement in
Cook on Corporations, 8th Ed., page 1071:

““Where the statutes of a state authorizes incorpora-
tion for any legal purpose, incorporation may be had for
buying and selling shares of stock in other corporations.”’
And to the same effect see: Fletcher Cyclopedia Cor-
porations, Section 129.

John F. Whitworth, formerly Chief of the Corporation Bureau in
the office of the Secretary of the Commonwealth, in his work, entitled
““Opinions, Corporations,”” at page 26, states that in his opinion a
charter should not be granted a Pennsylvania corporation for such
a purpose.

‘We hesitate to disagree with the opinion of a writer whose ability
we recognize and respect, but in support of his conclusion Mr. Whit-
worth cited the cases of People vs. Chicago Gas T'rust Company, 130
I11. 268, 22 N. E. 798, decided in 1889, and Northern Securities Com-
pany vs. United States, 193 U. 8. 197, decided in 1904. He placed
great reliance upon that part of the opinion in the Illinois case which
is purely diectum and which has since been repudiated. In Robotham
vs. Prudential Insurance Company of America, 64 N. J. Eq. 673, 53
Atl. 842, Vice Chancellor Stevenson in an exhaustive and convinecing
opinion said, inter alia:

“‘As soon as our general corporation act was amended
so as to permit the organization of corporations under it



OPINION® OF THE ATTORNEY GENERAL 81

for ‘any lawful business whatever’ (Laws, 1865, P. 913;
Rev. Corp. Aect, 1875, Section 10), it seems plain that
corporations eould be created for the express purpose
of acquiring, holding, and dealing in stocks to the extent
that such business may be lawful. To construe the word
‘lawful’ in such a statute as this in the sense of ‘au-
thorized’ (i. e., not ultra vires), in accordance with a
dictum in the case of People v. Chicago Gas Trust Co., 130
C100,, 268, 8 L. R. A. 497, 17 Am. St. Rep. 319, 22 N. E. 798,
converts the statutory definition of the lawful objects
of corporations into a meaningless circle.”’ See also Cook
on Corporations, supra, page 1068,

In the Northern Securities Company case a majority of the stock
of the Great Northern Railway Company and the Northern Pacific
Railway Company was acquired in 1901, and when the United States
Government questioned and attacked the power of the Company to
do this, the Court held that the Anti-trust Act of Congress of 1890
it was illegal for a corporation to hold a majority of the stock of
two competing interstate railway corporations. In section 317 in
his work on Corporations, Cook discusses this decision and directs
attention to the fact that while under the laws of many states, cor-
porations may legally be organized to purchase and hold the stocks of
other corporations, nevertheless having been thus legally organized,
they may later conduct their business in such manner as to conflict
with the Federal Anti-trust laws, which of course, is an entirely
different matter. As summarized by the learned author, at page 1091:

““A holding company is legal and unobjectionable,
where it is free from the taint of suppressing compe-
tition, and where the charter or the statutes of the state
authorize the corporation to own stock in other corpora-
tions.”’

I am, therefore, of the opinion that a corporation may properly

be incorporated under the laws of Pennsylvania for the purpose of
purchasing, holding and selling the stocks of other corporations,
either separately or in conjunction with other characters of securities
and investments provided, of course, that such corporation is created
to transact but a single character of business.

Very truly yours,
DEPARTMENT OF JUSTICE,

THOS. J. BALDRIGE,
Attorney General.
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Governor—Certificate—Election Returns filed with Secretary of thé Common-

wealth—Act of July 24, 1918, P. L. 995.

The mandate of Section 2 of the Act of July 24, 1913, P. L. 995, to the Gov-
ernor to issue a certificate of the election of a United States Senator, directed
to the President of the United States Senate, is condifioned upon and limited
by the election returns filed with the Secretary of the Commonwealth. The
mandate of the act is fully satisfied when the Governor issues a certificate
which correctly sets forth what the face of the returns appear to show.

Department of Justice,
Harrisburg, Pa., January 8, 1927.

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, Pa.

Sir: You have submitted to me, and I have examined eeirefully, the
certificate which you propose to deliver to Honorable William S.
Vare concerning the question as to what returns of the election of
November 2, 1926, filed in the office of the Secretary of the Com-
monwealth show with regard to the choice of the voters of Pennsyl-
vania for a Senator to represent the State for the semnatorial term
beginning March 4, 1927. The certificate you propose to issue reads
as follows:

““To the President of the Senate of the United States:
“This is to certify that on the face of the returns
filed in the Office of the Secretary of the Common-
wealth of the election held on the second day of Novem-
ber, 1926, William S. Vare appears to have been chosen
by the qualified electors of the State of Pennsylvania a
senator from said State to represent said State in the
Senate of the United States for the term of six years
beginning on the fourth day of Marech, 1927.”’

The provision of law which requires you to issue such a certificate,
is Section 2 of the Pennsylvania Act of July 24, 1913, P. L. 995, and
it reads as follows:

““The vote for candidates for the office of United
States Senator shall be counted, certified, computed and
returned, as is now or may hereafter be provided by law
with respeet to other officers filled by a vote of the
electors of the State at large: Provided, however, That
the returns of the election of United States Senator
shall be made to the Secretary of the Commonwealth,

85
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who shall immediately tabulate and compute the same,
and, upon the conclusion of said count, certify the re-
sult thereof to the Governor, who, shall immediately
issue a certificate of election, under the seal of the Com-
monwealth, duly signed by himself, and attested by the
Secretary of the Commonwealth, and deliver the same
to the candidate receiving the highest number of votes.
He shall also transmit the returns of said election to
the President of the United States Senate.’’

It is entirely clear from the foregoing that the mandate to issue
a certificate of election is conditioned upon and limited by the elec-
tion returns filed with the Secretary of the Commonwealth and by
him certified to the Governor. It is equally clear that it cannot
be a mandate to the Governor to certify to what he believes to be
untrue.

If then a Governor believes that, because of election frauds or
for other reasons conclusive to him, the returns do not represent the
true results of an election, the law cannot and does not oblige him to
violate his conscience by certifying that they do. There is there-
fore no escape from the conclusion that a Governor who is con-
vineed that the returns misrepresent the actual vote is not required
to certify that the candidate appearing from the returns to be at
the head of the list, has been ‘‘duly chosen by the qualified electors,”’
but that in such case the mandate of the Act is fully satisfied when
the Governor issues a certificate which correctly sets forth what the
face of the returns appears to show.

You are convinced that, on account of wrongful action at the polls
and egregious use of funds in conneetion with the securing of votes,
the returns in question do not represent the result of the election
with an reasonable degree of accuracy; and therefore it is my opinion
that the proposed certificate, which sets forth correctly what the
returns appear to show, is a full compliance with the duty imposed
on you by Section 2 of the Act of July 24, 1913, quoted above.

Very truly yours,

DEPARTMENT OF JUSTICE,
GEORGE W. WOODRUFF,
Attorney General.

Governor—Trustees of State Institutions—Departmental Administrative Boards
or Commissions—Advisory Boards or Commissions—Members of General As-
sembly—Administrative Code—Article II, Section 6, of the Pennsylvania
Constitution.

Article II, Section 6, of the Pennsylvania Constitution forbids the appoint-
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ment of members of the General Assembly to membership on departmental
administrative boards or commissions or advisory boards or commissions of the
State Government.A As boards of trustees of State institutions are depart-
mental administrative boards, members of the General Assembly cannot validly
be appointed to membership on them.

Department of Justice,
Harrisburg Pa., June 7, 1927.

Honorable John 8. Fisher, Governor of the Commonwealth, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised whether the Constitution
permits you to appoint members of the Legislature as members of de-
partmental administrative boards or commissions or advisory boards
or commissions of the State government, and particularly whether you
may appoint members of the Legislature to membership on boards of
trustees of State institutions.

Artiele II, section 6 of the Constitution provides that, ‘‘No senator
or representative shall during the time for which he shall have been
elected be appointed to any civil office understhis Commonwealth * * *’’

Obviously the only question jinvolved in your inquiry is whether
the members of departmental administrative boards and commissions
and of advisory boards and commissions of the State government are
civil officers within the meaning of the provision of the Constitution
just quoted.

The Administrative Code of 1923 (Aect of June 7, 1923, P, L. 498)
as amended by the Act of April 13, 1927, (Act No. 164) is the statute
under which the Governor is authorized to appoint the members of
all departmental administrative boards and commissions and advisory
boards and commissions of the State government. Boards of trustees
of State institutions are departmental administrative boards and it
will, therefore, not be necessary in this opinion to make separate men-
tion of them.

Section 206 of the Administrative Code provides for the appoint-
ment by the Governor, with the advice and consent of two-thirds
of all the members of the Senate, of the members of all departmental
administrative boards and commissions and of all advisory boards
and commissions ‘‘execept as in this act otherwise provided.”” An
examination of the remaining sections of the Aect discloses the faet
that all of the exceptions are cases in which persons become members
of boards and commissions ex officio or are appointed by authorities
other than the Governor. It appears, therefore, that Section 206 of
the Code covers every case of an appointment by the Governor of a
member of a departmental administrative board or commission or of an

advisory board or commission.
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All of the Governor’s appointees to membership on the boards and
commissions under discussion are appointed for definite terms. Their
terms are fixed either by Section 207 of the Administrative Code or by
the sections of Article IV which deal with the organization of the
several boards and commissions respectively.

The powers and duties of members of all of these boards and com-
missions are definitely prescribed in the Administrative Code. It will
not be necessary to consider these powers and duties in detail, but
in view of the fact that your inquiry particularly mentions the boards
of trustees of State institutions we call attention to the fact that the
powers and duties of members of these boards of trustees are pre-
seribed by Seetions 1311 and 2019 of the Administrative Code. Both
sections give to the boards of trustees of State institutions the ‘‘gen-
eral direction and control of the property and management’’ of the
institutions over which they respectively have jurisdiction; and spe-
cifically the power to elect superintendents, to appoint all officers and
employes who may be necessary for the work of the respective institu-
tions, and to fix the compensation of such officers and employes in
conformity with the standards established by the Executive Board.

Members of certain departmental administrative boards and com-
missions are compensated for the time which they devote to their pub-
lic duties. Members of other such boards and commissions serve with-
out compensation but are entitled to the expenses which they incur
in performing the duties imposed upon them by law.

All members of these boards and commissions are obliged, before
entering upon the performance of their duties, to take and subsecribe
the constitutional oath of office which must be filed in the office of the
Secretary of the Commonwealth. Section 218 of the Administrative
Code, which imposes this requirement uses the expression, ‘‘All per-
sons appointed by the Governor under the provisions of this act * * *
shall before entering upon the duties of their offices take and sub-
scribe the constitutional oath of office. * * * *’

It appears therefore that members of all departmental administra-
tive boards and commissions and of all advisory boards and commis-
sions appointed by the Governor are appointed for definite terms with
or without compensation, receive the expenses incurred by them in
the performance of their duties, have their powers and duties specific-
ally conferred and imposed upon them by statutory law and are re-
ferred fo as persons holding “‘offices’’ who must take and subsecribe the
constitutional oath of office.

The Administrative Code as a whole deals with the conduct of the
executive and administrative work of the Commonwealth. Clearly
the members of the several boards and commissions to which your
inquiry refers exercise a part of the sovereignty of the Commonwealth
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of Pennsylvania in the executive fiecld of the Commonwealth’s ac-
tivities.

‘Were there no authority to guide us we would have no difficulty in
reaching the conclusion that members of departmental administra-
tive boards and commissions and of advisory boards and commissions
appointed under the provisions of the Administrative Code as amended
hold ‘‘civil offices under this Commonwealth;’’ and this conclusion is
amply justified by all of the precedents afforded both by the decisions
of our Courts and the opinions of former Attorneys General.

Attorney General Carson on July 31, 1903, rendered an opinion
in which he discussed the proper definition of a ‘‘civil office under
this Commonwealth.”” He referred to a number of definitions of
‘“‘public officer’’ and reached the conclusion that ‘‘public office’’ in-
volves the idea of tenure, duration, fees, emoluments and powers as
well as that of duty and ‘‘implies an authority to exercise some por-
tion of the sovereign power of the State either in making or in exe-
cuting the laws.”” Factory Inspector’s Lawyer, 28 Pa. C. C. Rep. 369.

In Commonwealth ex rel. Murphy, 25 Pa. C. C. Rep. 637, Judge
Weand of the Court ¢f Common Pleas of Montgomery County quoted,
among others, the following definition from Tiedman on Municipal
Corporations:

“The word ‘office’ embraces a more or less permanent
delegation of a portion of governmental power coupled
with legally defined duties and privileges, continuous in
their nature, and which upon the death, resignation or
removal of the incumbent devolve on his sucecessor.”’

Continning Judge Weand said:

““The thought running through every definition of
an officer is that he shall perform some service of or
some duty to the government, State or municipal cor-
poration, and not merely to those who appoint or elect
him. His tenure must be defined, fixed and certain, and
not arise out of mere contract and employment.’’

In 46 Pa. C. C. Rep. 530 appears an opinion of the Attorney
General holding that a fish warden is a civil officer under the Com-
monwealth and that, therefore, a member of the Legislature cannot
be appointed as such. See also opinion of Deputy Attorney General
Brown in Common Pleas Judgeship, 4 D. and C. Rep. 408.

While there are no decisions of the appellate courts of this Com-
monwealth dealing expressly with the meaning of ‘‘civil office under
this Commonwealth’’ as used in Article II, Section 6 of the Con-
stitution, there are a number of relevant definitions of ‘‘public of-
ficer’’ to which we shall refer briefly.

In Commonwealth vs. Moffitt, Mr. Justice Mestrezat in holding that
a poor director is a public officer said, at page 263;
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““He is selected by the people to perform certain im-
posed duties and exercise certain prescribed powers 1n
the government of the State or the munlclp_al division
thereof for which he is chosen. His office is adminis-
tered for the benefit of the public, and to the extent
of the powers conferred by law he exercises the fune-
tions of government.’’

In Tucker’s Appeal, 271 Pa. 462, Mr. Justice Kephart quoted with
approval the language used in Commonwealth vs. Moffitt and held
that county commissioners when acting as overseers and directors
of the poor under an Act of Assembly are ‘‘public officers.”’

See also Commonwedlth vs. Moore, 266 Pa. 100, Dewey vs. Luzerne
County, 74 Pa. Superior Ct. 300, and Commonwealth vs. Moore, 71 Pa.
Superior Ct. 365.

Every essential element necessary to constitute one a publie of-
ficer is present in the case of members of departmental administra-
tive boards and commissions and of advisory boards and commissions
appointed under the provisions of the Administrative Code except
that in certain instances the members while entitled to receive their
expenses are not compensated for the services which they render.
It is our opinion that the presence or absence of this element is in-
consequential in eases in which appointees serve for definite terms,
perform only those duties and exercise only those powers preseribed
and conferred by statutory law, and are compelled before beginning
their terms of service to take, subscribe and file the constitutional
oath of office.

Accordingly you are advised that the Constitution of this Com-
monwealth forbids the appointment of members of the General As-
sembly to membership on departmental administrative boards or
commissions or advisory boards or commissions of the State Govern-
ment. As boards of trustees of State institutions are departmental ad-
ministrative boards, members of the General Assembly eannot validly
be appointed to membership on them.

Very truly yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney Qeneral.

Constitutional law—Temporary commissions created by general assembly—Ap-
pointment of members of general assembly.

1. Members of the general assembly are eligible and may be appointed to
membership on the several temporary commissions created by the action of the
1927 session of the general assembly.



OPINIONS OF THE ATTORNEY GENERAL 91

2. The members of such commissions do not hold “civil offices under this
Commonwealth” within the meaning of article II, section 6, of the Constitution.

Department of Justice,

Harrisburg, Pa., June 16, 1927.

Honorable John S. Fisher, Governor of the Commonwealth, Harris-
burg, Pennsylvania.

Sir: We have your request to be advised regarding the eligibility of
members of the General Assembly for appointment to membership
on the several temporary commissions created by action of the 1927
session of the General Assembly. We understand that your inquiry
is prompted by our recent opinion advising you that you cannot ap-
point members of the General Assembly to membership upon the de-
partmental administrative boards and commissions or advisory boards
and commissions which form parts of the executive branch of the State
Government.

The 1927 session of the Legislature authorized the appointment of
the following temporary commissions:

Pennsylvania Delaware River Bridge Commission Number Two.
Created by the Act of April 11, 1927 (Aect No. 152). )

Commission to Investigate the Necessity of a Bridge Across the
Susquehanna River at Bainbridge, Lamcaster County. Authorized
by the Aet of April 22, 1927 (Act No. 217).

Commission to Study the Bituminous Coal Fields. Created by Joint
Resolution of May 4, 1927 (Act No. 393).

Penal Law Commission. Authorized by Joint Resolution of May 4,
1927 (Aet No. 394).

Election Law Commission. Authorized by Joint Resolution of May
4, 1927 (Aect No. 395).

Commission to Study the Laws Relating to the Healing Art. Cre-
ated by Joint Resolution of May 4, 1927 (Act No. 396).

Commission to Study the Distribution of State Subsidies to School
Districts. Authorized by the Act of May 4, 1927 (Act No. 397).

Commission to Study Salaries Paid to Public Officials and Employes
of the Commonwealth and Its Political Sub-divisions. Created by the
Act of May 6, 1927 (Act No. 429).

Commission on Penal Institutions. Authorized by the Act of May
10, 1927 (Act No. 449).

All of the commissions mentioned are required by the acts or joint
resolutions creating them to investigate specific subjects, prepare
recommendations as the result of their investigations, and report to the
General Assembly.
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In addition to these commissions the Legislature created the fol-
lowing :

0ld Portage Railroad Celebration Commission. Authorized by the
Act of May 6, 1927 (Act No. 427). The Commission is directed to
expend not more than $10,000 of the Commonwealth’s money in the
preparation and construction of a model of the winding engines and
inclined plane of the Old Portage Railroad, and to provide a place
for its preservation convenient for the public. When this shall have
been done, the Commission will automatically cease to exist.

Commission to BErect a Memorial to the Colored Soldiers who Served
in Any War to which the United States was a Party. Created by
the Act of May 4, 1927 (Act No. 48A). The Commission is directed
to arrange for the erection and dedication at the expense of the Com-
monwealth, of a statue. After the dedication of the statue, the Com-
mission will have no further duties to perform.

The members of the commissions above deseribed will not be ap-
pointed for definite terms, will not be required to take the constitutional
oath of office, and will receive no compensation for their services.
The consent of the Senate is not necessary to validate the appointment
of those members whom the Governor is authorized to name,.

Except for the two commissions which are directed to erect monu-
ments, all of the commissions are investigating bodies created for the
purpose of making recommendations to the General Assembly for fu-
ture action by it. "These commissions will not, clearly, exercise any
part of the sovereignty of the Commonwealth.

Under these circumstances we have no hesitaney in advising you
that the members of these temporary legislative investigating com-
missions will not hold “‘civil offices under this Commonwealth’’ within
the meaning of Article II, Section 6, of the Constitution.

The status of members of the two commissions charged with the
duty of erecting monuments is not entirely free from doubt, but it
is our opinion that they also will not hold ‘‘civil offices under this
Commonwealth’’ in the sense in which the Constitution uses that ex-
pression. COUTTE

As already indicated, these commissioners will serve, not for definite
terms, but only until the specific pieces of work which they are directed
to do, shall have been completed. The power of each commission is
limited to the expenditure of a definite amount of money for a par-
ticular object. The performance of the one duty imposed upon it,
can scarcely be said to vest in either commission the power to exercise
a part of the Commonwealth’s sovereignty.
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Accordingly, you are advised that members of the General Assem-
bly may be appointed to membership on any of the temporary com-
missions authorized by action of the General Assembly at its 1927
session.

Very truly yours,

DEPARTMENT OF JUSTICE,
‘WM. A. SCHNADER,
Spectal Deputy Attorney General.

Investments-—Funds of State departments, boards and commissions.

1. Under section 6 of the Act of July 18, 1917, P. L. 1043, the funds of the
Public School Employees’ Retirement Board may be invested only in such secur-
ities as are legal investments for savings banks, subject to the further restrice-
tions imposed by clause 6 of that section, and subject, also, to the restriction
that, under article III, section 22, of the Constitution, prohibiting the invest-
ment of trust funds in the stock or bonds of a private corporation, farm loan
bonds issued by Federal land banks or joint-stock land banks are not a proper
investment of funds in the hands of the Employees’ Retirement Board, not-
withstanding such bonds were made a proper investment for savings banks by
the Act of April 5, 1917, P. L. 47, as amended June 28, 1923, P. L. 884.

2. Under section 6, clauses 1 and 6, of the Act of June 27, 1923, P. L. 858,
investments by the State Employees’ Retirement Board are limited to those in
which fiduciaries are permitted to invest trust funds.

3. Investments of State Sinking Funds are limited by article ix, section 12,
of the Constitution to State and Federal honds.

4. Under section 12 of the Act of June 2, 1915, P. L. 762, funds of the Work-
men’s Insurance Board may be invested only in such securities as are
authorized for savings banks.

5. Investment of the State Insurance Fund is governed by section 2 of the
Act of May 14, 1915, P. I.. 524, providing for investment in Federal, State and
municipal securities.

6. Under section 2703 of the School Code of May 18, 1911, P. L. 309, the
State School Fund may be invested in bonds of a school district or municipal
bonds in which savings banks are permitted to invest their deposits.

7. The Agricultural Collége Land Script Fund in the hands of the sinking
fund commissioners may be invested only in securities of the State of Pennsyl-
vania or of the United States, under the Act of April 1, 1863, P. L. 213.

8. Where there are funds for investment as to which there is no specific
statute, they should be invested only in such securities as can be lawfully
purchased by fiduciaries when investing trust funds.

9. In considering investments in mortgages, the fact that they are ‘“guaran-
teed” does not relieve the department or board from the duty of making in-
vestigation and exercising care in the selection of the mortgage.

Department of Justice,
Harrisburg, Pa., July 13, 1927.

Honorable Arthur F. Townsend, Budget Secretary, Harrisburg, Penn-
sylvania.
Sir: We have your request to be advised (1) in what classes of securi-
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ties the moneys in certain specified funds administered by departments,
boards or commissions of the State government may legally be in-
vested, (2) whether in bidding for bond issues, State departments,
boards and eommissions have the right to submit bids for all or for
only a part of any particular issue and (3) by what departments,
boards or commissions funds may be invested in guaranteed first mort-
gages on real estate.

‘We understand that these inquiries are prompted by the fact that
the Governor has requested the Budget Secretary to make such inves-
tigations for and recommendations to him as will enable him to per-
form the duty imposed upon him by Section 701 of The Administra-
tive Code of 1923 as amended by the Act of April 13, 1927, namely,
““To approve-or disapprove all investments by departments, boards
or commissions of funds administered by such departments, boards
or commissions.’’

‘We shall first discuss the classes of securities in which the several
departments, boards and commissions may lawfully invest funds ad-
ministered by them.

L

A. Public School Employes’ Retirement Board.

The investment of the funds administered by this Board is gov-
erned by Section 6 of the Aet of July 18, 1907, P. L. 1043, clauses 1
and 6. Section 6, clause 1, provides that in making investments the
members of the Board shall be subject to ‘‘all the terms, conditions,
limitations and restrictions imposed by this Act upon the making of
investments,”” and subject also to the ‘‘terms, conditions, limitations
and restrietions imposed by law upon savings banks in the making and
disposing of their investments.”’

Accordingly the Retirement Board can lawfully invest the funds
under its control only in such investments as are legal for savings
banks in Pennsylvania. We shall list these investments hereinafter.

The other restrictions imposed upon the Retirement Board in the
making of investments are as follows (Section 6, clause 6 of the Aect
of 1917):

1. No member or person connected with the Board shall have any
interest, direet or indireet, in the gains or profits of any investment
made by the Board;

2. No member or person connected with the Board may, direetly
or indirectly, for himself or herself, or as an agent or partner of others,
borrow any of the Board’s funds or deposits or in any manner use
the same except to make such current and necessary payments as are
authorized by the Retirement Board ;

3. No member or person connected with the Board shall beecome an

endorser or surety or in any manner an obligor for moneys loaned
by or borrowed of the Board.
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B. State Employes’ Retirement Board.

The power of the State Employes’ Retirement Board to make in-
vestments is governed by Section 6, clauses 1 and 6, of the Act of
June 27, 1923, P. L. 858,

The investments which may be made are those in which fiduciaries
in Pennsylvania may lawfully invest trust funds.

The other restrictions upon the members of the Retirement Board in
investing funds under their control are the same as those hereinabove
outlined as applicable to members of the Public School Employes’
Retirement Board.

We shall subsequently list the investments which may legally be
made by fiduciaries in Pennsylvania.

C. Board of Finance and Revenue——(Investing the State Sinking
Fund and the State Bond Road Sinking Fund.)

The Constitution; in Article IX, Section 12, prescribes the securities
in which moneys in the State Sinking Fund may be invested. These
securities are either bonds of this Commonwealth or bonds of the
United States.

The Constitution (Article IX, Section 11), contemplates but one
Sinking Fund for all the indebtedness of the Commonwealth. While
there is no serious objection to the separation of the Sinking Fund,
for accounting purposes, into constituent parts representing the
several bond issues, nevertheless, strictly speaking, there can be
but one Sinking Fund; and the constitutional limitation regarding
the investment of moneys in the Sinking Fund is applicable to every
dollar in the Sinking Fund or any constituent part thereof.

D. State Workmen’s Insurance Board.

The investment of the funds administered by this Board is governed
by seetion 12 of the Aet of June 2, 1915, P. L. 762 which provides
that the State Workmen’s Insurance Board ‘‘may invest any of the
surplus or reserve belonging to the Fund in such securities and invest-
ments as are authorized for investment by savings banks.’’

E. State Treasurer—(Investing the State Insurance Fund.)

The investment of moneys in the State Insurance Fund is governed
by Section 2 of the Aet of May 14, 1915, P. L. 524.

The types of investment which may be made are specified in the act
and are as follows:

“# * * Jawfully issued interest bearing securities of the
United States of America, the Commonwealth of Penn-
sylvania or any other of the United States, or any coun-
ty, city, borough or school district of this Commonwealth
or any obligations of municipalities of any of the other
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States, but, preferably, in such securities issued by muni-
mpahtles W1th1n this Commonwealth.”’

Investments of money in this fund must be made by the State Treas-
urer ‘‘under the supervision and direction of’’ the Board of Finance
and Revenue, as the successor of the Sinking Fund Commissioners
(Section 2 of the Act of May 14, 1915, P. L. 524 and Section 1102 (a)
of The Administrative Code, Aect of June 7, 1923, P. L. 498, as
amended by the Act of April 13, 1927.)

F. State Council of Education—(Investing the State School Fund.)

The investment of moneys in the State School Fund is governed
by Section 2703 of the School Code of 1911 (Act of May 18, 1911,
P. L. 309.)

Investments are restricted to bonds properly issued by a school
distriet in this Commonwealth or municipal bonds in which savings
banks of Pennsylvania are authorized by law to invest their deposits.

All investments of this Fund must be approved by the Auditor
General as well as by the Governor.

G. Board of Finance ond Eevenuwe—/(Investing Agricultural
College Land Script Fund.)

There is, at the present time, no specific authority vested in the
Board of Finance and Revenue, as successor to the Sinking Fund
Commissioners, to invest the Agricultural College Land Seript Fund.
By the Act of April 3, 1872, P. L. 39, the surveyor general was di-
rected to sell all bonds in this Fund and pay the proceeds of the sale
to the State Treasurer for the use of the Sinking Fund Commis-
sioners. The same Act directed the Governor, the Auditor General
and the State Treasurer to issue a registered bond of this Common-
wealth for the sum of five hundred thousand dollars, payable to the
Agricultural College Land Seript Fund of Pennsylvania, after fifty
years from February 1, 1872, the bond to be delivered to the State
Treasurer ‘‘for the uses and purposes declared by law.”’

There has been no subsequent legislation on this subject; and upon
the maturity of the above mentioned bond, the principal thereof was
paid and the proceeds thereof turned over to the Sinking Fund
Commissioners to be invested by them.

The original Aect which created this Fund,—the Aet of April 1,
1863, P. L. 213,—provided that the moneys therein should not be
invested ‘“in any other stocks than those of the United States or
those of this Commonwealth.”’

Accordingly, investment of the moneys in this Fund must be con-
fined to securities of this Commonwealth or of the United States.
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H. Departments, Boards and Commissions having Funds for In-
vestment, in the absence of specific Statutory Instructions.

We understand that there are certain funds invested from time to
time by certain departments, boards and commissions, for the invest-
ment of which the statutes do not specifically give directions.

The only safe course’ which such departments, boards and commis-
sions can pursue in investigating such funds is to confine themselves
to the purchase of such securities as ean lawfully be purchased by
fiduciaries when investing trust funds.

Having covered your inquiries with respect to particular depart-
ments, boards and commissions, we shall list, for your convenience,
the investments which may lawfully be made by savings banks and
fiduciaries:

Savings Banks.

Under the Act of May 20, 1889, P. L. 246, Section 17, deposits in
savings banks may lawfully be invested in the following securities:

1. “‘Stocks or bonds of interest bearing mnotes or the obligations
of the United States, or those for which the faith of the United States
is pledged to provide for the payment of the interest and the prin-
cipal;”’

2. Stocks or bonds of this Commonwealth bearing interest;

3. Stocks or bonds of any State in the Union which has not with-
in ten years previous to the date of the purchase of such securities
by any particular savings bank defaulted in the payment of any part
of either principal or interest of any debt authorized by the Legis-
lature of such State to be contracted;

4. The stocks or bonds of any city, county, town or village of any
State of the United States, lawfully issued, or interest bearing obli-
gations issued by the city or county in which the bank is situated; or

5. In bonds and loans on unencumbered improved real estate
situate in Pennsylvania.

To this list of legal investments the Aet of April 8, 1917, P. L. 47,
as amended by the Act of June 28, 1923, P. L. 884, added farm loan
bonds issued by Federal Land Banks or Joint Stock Land Banks
under the provisions of the Act of Congress approved July 17, 1916,
its amendments and supplements. However, we are of the opinion
that notwithstanding the provisions of the Aet of 1917, as amended,
the Public School Employes’ Retirement Board ecannot lawfully in-
vest the funds administered by it in bonds issued either by Federal
Land Banks or Joint Stock Land Banks.

In the management of the several Funds committed to their care
the members of the Public School Employes’ Retirement Board are
specifically designated as ‘‘trustees’’ by Section 6 of the Act of July

8-4593—A. G.—4
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18, 1917, P. L. 1043; and under the opinion of Deputy Attorney Gen-
eral Brown addressed to Honorable Peter G. Cameron, Secretary of
Banking, under date of August 29, 1923, 4 D. and C. 55, trustees
cannot lawfully invest trust funds in farm loan bonds issued by
Federal Land Banks notwithstanding the provisions of the Act of
April 5, 1917, P. L. 46. Deputy Attorney General Brown very prop-
erly held that these bonds are bonds of private corporations and, there-
fore, come within the prohibition of Article III, Section 22 of the
Constitution of this Commonwealth which provides that, ‘“No act
of the General Assembly shall authorize the investment of trust
funds by executors, administrators, guardians or other trustees in the
bonds or stock of any private corporation.’’

In an opinion addressed to Honorable John W. Morrison, First
Deputy Secretary of Banking, on September 5, 1923, (4 D. and C.
54) Deputy Attorney General Brown ruled that the constitutional
prohibition does not apply to savings banks notwithstanding the fact
that the directors of savings banks are spoken of in the statutes as
““trustees,”” his reason being that the relationship between a savings
bank and a depositor therein is that of debtor and creditor and not
that of trustee and cestus que trust.

We are of the opinion that the relationship between the public
school employes who pay their money into the Public School Em-
ployes’ Retirement Fund and the Public School Employes’ Retire-
ment Board is that of cestut que trust and trustees, and not merely
that of creditor and debtor.

Accordingly, while the Legislature could and did in the Publie
School Employes’ Retirement Act authorize these particular trustees
to make certain investments of the funds administered by them, which
would not be lawful investments if made by trustees generally, never-
theless the Legislature could not under the Constitution permit these
trustees to invest the funds managed by them contrary to the pro-
visions of Article ITI, Section 22 of the Constitution.

Fiduciaries.

Legal Investments for fiduciaries are defined in Section 41 (a) 1
of the Act of June 7, 1917, P. L. 447, as amended by the Act of
March 19, 1923, P. L. 23, and the Act of June 29, 1925, P. L. 955.
They are:

1. The stock or public debt of the United States ;

2. The public debt of this Commonwealth ;

3. Bonds or certificates of debt lawfully issued by any county,
city, borough, township, school district or poor distriet of this Com-
monwealth.

4. Ground rents in Pennsylvania or bonds of one or more indi-
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viduals secured by mortgage on real estate in this Commonwealth
which may be either a single bond secured by a mortgage or one or
more bonds of an issue of bonds secured by mortgage or deed of
trust to a trustee for the benefit of all bond holders.

It is important to note that bonds secured by mortgages on real
estate must be bonds of an individual or individuals and cannot be
corporate bonds. See opinion of Deputy Attorney General Anderson
to Honorable Peter G. Cameron, Secretary of Banking, May 10, 1926,
8 D. and C. 202.

To summarize we shall list, by funds, the investments which the
several departments, boards and commissions may lawfully make:

Public School Employes’ Retirement Fund:

1. Obligations of the United States;

2. Obligations of this Commonwealth;

3. Obligations of any other State of the Union which
has not within ten years defaulted in the payment of
principal or interest on any obligation;

4. Obligations of any city, county, town or village
in the United States; and

5. Individual, but not corporate, bonds and loans
on unencumbered improved Pennsylvania real estate.

State Workmen’s Insurance Fund:

1. Obligations of the United States;

2. Obligations of this Commonwealth;

3. Obligations of any other State of the Union which
has not within ten years defaulted in the payment of
principal or interest on any obligation;

4. Obligations of any ecity, county, town or village
in the United States; and

5. Bonds and loans on unencumbered improved
Pennsylvania real estate; and

6, Farm loan bonds issued by a Federal Land Bank
or a Joint Stock Land Bank.

State School Fund:

1. Bonds of any school district in Pennsylvania; and
2. Bonds of any city, county, town or village in the
United States.

State Sinking Fund—(Including State Bond Road
Sinking Fund): Agricultural College Land Script
Fund.

1. Bonds of the United States; and
2. Bonds of Pennsylvania,

State Insurance Fund:
1. Securities of the United States;
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2. Securities of any State in the Union;

3. Securities of any county, city, borough or school
distriet of any State in the Union, but preferably of
Pennsylvania. .

State Employes’ Retirement Fund:

Any Fund to be invested by any Department, Board
or Commission without specific statutory instructions:
1. The stock or public debt of the United States;
2. The public debt of Pennsylvania; )

3. Bonds or certificates of debt of any county, eity,
borough, township, school district or poor distriet of
Pennsylvania;

4. Ground rents on Pennsylvania real estate; or

5. Mortgages or bonds secured by mortgages on Penn-
sylvania real estate, the bonds to be individual and not
corporate bonds.

11.

In bidding for bond issues in which they may lawfully make in-
vestments departments, boards and commissions may submit bids
for an entire issue or for only a part thereof. There is nothing in
any of the statutes regulating investments by these State agencies
which restricts their discretion in determining how large or how small
a part of any particular issue to purchase.

I11.

Departments, boards and commissions may invest the funds admin-
istered by them in guaranteed first mortgages on real estate in any
case in which they may lawfully invest funds in first mortgages on
real estate not guaranteed.

The fact that a mortgage is guaranteed does not relieve a depart-
ment, board or commission of any responsibility for the exercise of
that care which the law requires in making investments in mortgages.
The mortgage itself must be a lawful investment; and if an invest-
ment is made either by a trustee or by an agency which is given the
same power to make investments as may be exercised by a trustee, the
bond secured by mortgage must be the bond of an individual or indi-
viduals. A guaranty executed by a corporation does not invalidate
the investment if the mortgage itself would be a legal investment
without the guaranty; but, as already pointed out, the fact that a
guaranteed mortgage is purchased does not relieve the purchasing
agency from any responsibility for the soundness of the mortgage
itself.

Very truly yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney General.
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State department, boards and commissions-—Audits—Appropriations, Incidental
erpenses. Acts of 1923, P. L. 498, as amended by Act of 1927, No. 164.

The several departments, boards and commissions, may employ persons to
audit their condition. Mxpense may be paid out of any appropriation which
includes among the objects for which it can be expended, “the payment of in-
cidental expenses.”

Department of Justice,
Harrisburg, Pa., August 19, 1927.

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Pa.

Sir: We have your request to be advised whether the several ad-
ministrative departments, boards and commissions of the State govern-
ment may lawfully employ auditors to make audits of the affairs of
such departments, boards and commissions and pay the expense of such
audits out of their current appropriations.

‘With respeet to the latter part of your question it is impossible for
us to generalize. Whether any department, board or commission may
pay the expense of an audit out of its current appropriation depends
entirely upon the language of that appropriation.

‘We can, however, advise you generally with respect to the right of
departments, boards and commissions to employ persons to audit their
affairs.

Before doing so we shall briefly state the circumstances under which
your inquiry arises.

Under the Administrative Code of 1923 (Act of June 7, 1923, P.
T.. 498) as amended by the Aect of April 13, 1927, (Act No. 164) the
Governor is given the power to supervise generally the fiscal affairs
of the executive branch of the State government, excepting only the
Department of the Auditor General and the Treasury Department.
He has the authority and it is his duty to call upon the several de-
partments, boards and commissions for estimates in advance of ex-
penditures and to approve or disapprove the budgetary proposals sub-
mitted to him.

Charged with the direct responsibility for the fiscal condition of the
State it is quite natural that the Governor should desire for his infor-
mation detailed data with regard to the affairs of the several depart-
ments, boards and commissions, and particularly as of the beginning
of the first biennium of his administration, with this in mind Governor
Fisher requested £rom practically all departments, boards and com-
missions that they obtain and submit to him thorough audits of their
condition as of May 31, 1927. In response to the Governor’s request
a number of departments, boards and commissions have employed cer-
tified public accountants to make the audits requested by the Governor.

The question you raise is whether in ordering such audits these de-
partments, boards and commissions acted within "or beyond their
authority,
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If there be any legal obstacle which prevents the several executive
agencies of the Commonwealth from ordering audits of their affairs
it is that the Constitution created the office of Auditor General and
that under our statutory law the Auditor General is the only executive
officer who has the right to order or make an audit.

While the Auditor General is a constitutional officer the Supreme
Court has held in Commonwealth vs. Powell, 249 Pa. 144 that his
duties are purely statutory. TUnless, therefore, there is anything in
the statutes which gives to the Auditor General the exelusive right
to obtain information with regard to the financial details of the State
government, the mere fact that the Auditor General is a constitutional
officer does not prevent department heads and boards and commissions
from independently auditing their own condition or causing it to be
audited. '

The authority of the Auditor General in the premises is conferred
by the Act of March 30, 1811, 5 Smith’s Laws 228. Section 1 of that
Act undoubtedly authorizes the Auditor General to ‘‘examine and
adjust’’ all accounts between the Commonwealth and any persons hav-
ing public money in their possession. It is undoubtedly the funection
of the Auditor General to ascertain whether the various administra-
tive departments, boards and commissions have paid into the State
Treasury all moneys coming into their hands which should be paid
into the Treasury, and whether there have been any irregularities in
the handling or use of public funds by such departments, boards and
commissions. However, there are many details in connection with the
administration of the State’s business through its various agencies
in which those agencies may be interested, but in which the Auditor
General would have no interest. Departments, boards and commis-
sions ecannot dictate to the Auditor General with what detail his exam-
ination shall be made, nor can they demand or properly request that
in making an examination of their affairs special attention be paid
to particular features of their work.

Tn view of the growth of the State government and the extent to
which its activities have expanded we cannot conceive anything more
important than that, periodically, the several departments, boards
and commissions should have for their own information and that of
the Governor expert examinations into the conduct of their affairs;
and we can find nothing in any statute which renders such an examina-
tion unlawful or inconsistent with the functions of the Auditor
General.

Accordingly we advise you that it is entirely proper for the several
fiepartments, boards and commissions, if and when necessary for the
intelligent management of their own affairs and to enable them to
give to the Governor suc}{ information as he may desire, to employ
persons thoroughly to audit their condition.



OPINIONS OF THE ATTORNEY GENERAL 103

‘We advise you further that in our judgment such an audit is an
incidental expense of administration and that it is proper to pay the
expense thereof out of any appropriation which includes among the
objects for which it can be expended, ‘‘the payment of incidental
expenses.’’

In addition, we call your attention to the fact that many of the ap-
propriations to departments, boards and commissions expressly au-
thorize the payment of the compensation of ‘‘auditors.”” In all such
cases there can be no doubt about the propriety of employing persons to
make audits of the kind we have been discussing.

Very truly. yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney General.

State Officers—Employes—Remouval from one city to ancther—Payment of ex-
penses.

The Governor may approve payment by the State of the expenses of moving
a State employe’s household goods from one place in Pennsylvania to another,
provided the employe has been in the service of the department, board or com-
mission for more than one year and has been required by the head of the De-
partment, board or commission of which he or she is an employe, to move his
or her residence from one place to another. Act of April 13, 1927, No. 164.

Department of Justice,
Harrisburg, Pa., September 28, 1927.

Honorable John 8. Fisher, Governor of Pennsylvania, Harrisburg, Pa.
Sir: We have your letter asking to be advised whether the law
authorizes you ‘‘to approve requisitions for the payment of expenses
incurred by State employes in moving from one city to another where
the moving has been necessitated by the work of the Department.’’
Section 216 of the Administrative Code of 1923, as amended by the
Act of April 13, 1927 (Act No. 164) contains the following provision :

‘“Whenever an employe of any department, board or
commission, who shall have been in the employment of
the same department, board or commission for more than
one year, shall be required, by the head of the depart-
ment or by the board or commission by which he or she
is employed; to change his or her residence from one
place in Pennsylvania to another suech place, such em-
ploye may, with the approval of the Governor in writ-
ing, receive the expenses of moving his or her household
goods to his or her new residence.”’
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This provision is self-explanatory. It permits you to approve the
payment by the State of the expenses of moving a State employe’s
household goods from one place in Pennsylvania to another such place
if and only if:

(1) The employe has been in the service of the same department,
board or commission for more than one year; and

(2) The employe has been required by the head of the depart-
ment or by the board or commission of which he or she is an employe,
to move his or her residence from one place to another.

Accordingly, whenever you are requested to approve a requisition
for moving expenses under the authority thus conferred upon you, the
proper department head or board or commission should certify to you
the jurisdictional facts just mentioned.

Yours very truly,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney General.

State Officers and employes—Premium on Bonds. Property and Supplies.

Premium on bonds to be paid from appropriation to the Department of
Property and Supplies “for the payment of the cost of procuring bonds re-
quired to be given to the Commonwealth by department heads and other State
officers and employes.” Act of May 11, 1927, Appropriation Acts, page 213.

Department of Justice,
Harrisburg, Pa., March 6, 1928,

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg,

Pennsylvania.

Sir: We have your request to be advised whether the premiums
of surety companies for executing fidelity bonds for officers and em-
ployes of certain departments, boards and commissions ecan be paid
out of the funds appropriated to those departments, boards and com-
missions, or whether all fidelity bonds for State officers and employes
must be paid for out of the appropriation made by the Legislature
to the Department of Property and Supplies for ‘‘the payment of
the cost of procuring bonds required to be given to the Common-
wealth by Department heads and other officers and employes’ (Act
of May 11, 1927, Appropriation Acts, page 194 at page 213).

You mention specifically as the subject of your inquiry fidelity
bonds eovering employes of the Department of Highways, the Board
of Game Commissioners, the Board of Fish Commissioners, the State
Employes’ Retirement Board, the Public School Employes’ Retire-
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ment Board, the Department of Banking, the Pennsylvania Securities
Commission, the State Workmen’s Insurance Board, and the De-
partment of Property and Supplies, as far as concerns its work in
constructing the Soldiers and Sailors Memorial Bridge and in admin-
istering the State Insurance Fund.

Section 219 of the Administrative Code (Act of June 7, 1923, P. L.
498, as amended by the Act of April 13, 1927, P. L. 207), provides
that fidelity bonds must be given by the following: All department
heads, the Secretary of the Board of Game Commissioners, the Com-
missioner of Fisheries, the members of the Public Service Commission,
and the members of the Pennsylvania State Board of Censors.

It provides that bonds may be required, with the approval of the
Governor, of the following:

First—Such deputies, directors, bureau or division chiefs and other
officers or employes of departments as the heads of the respective
departments shall deem necessary;

Second—Such members of departmental administrative boards and
commissions as the heads of the departments with which they are
connected shall deem necessary;

Third—Such officers and employes of independent administrative
boards and commissions as the respective boards and commissions
shall deem necessary.

‘The amounts of all bonds given under this section must be fixed
by the Governor, whose discretion is limited only to the extent that
the bonds of department heads and of the other officers and board
members specifically mentioned in the section may not be less than
$20,000. The security on all bonds given under this seetion must be
approved by the Attorney General and all of the bonds must be
filed with the State Treasurer. )

It is to be noted that this section of the Code makes no provision
for the bonding of employes of departmental administrative boards
and commissions. Only the members of such boards and commissions
are embraced within the provisions of Section 219; but in many
cases the employes assigned to departmental administrative boards
and commissions are employes of the departments with which such
boards or commissions are connected. All such employes come with-
in the provisions of Section 219. However, in the cases of the boards
of trustees listed in Section 435 of the Code, whose employes are ap-
pointed under Sections 1311 and 2019 of the Code, the employes thus
appointed are not employes of the Departments of Public Instrue-
tion or of Welfare, as the case may be, and the bonding of such em-
ployes is not covered by Section 219.

In our opinion the appropriation to which you have referred was
intended to be the exclusive fund available for the payment of pre-
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miums on bonds furnished under the provisions of Section 219 of the
Administrative Code.

Practically every department, board and commission of the State
Government has appropriations either out of the General Fund or out
of special funds which are so phrased as to enable them to be used
for the payment of premiums on fidelity bonds covering the officers
and employes of such departments, hoards and commissions. It would
be impossible to differentiate between any departments, boards and
commissions and to say that premiums on bonds required by Section
219 of the Code covering the officers and employes of some of them
should be paid out of the appropriation to the Department of Prop-
erty and Supplies while the premiums on bonds required by the same
section covering officers and employes of other departments, boards
and commissions should not be paid for out of that appropriation but
out of funds directly appropriated to the departments, boards and
commissions involved.

Accordingly, you are advised that it is not possible to pay pre-
miums on bonds covering officers and employes of the departments,
boards and commissions mentioned in your inquiry out of any funds
other than the appropriation to the Department of Property and Sup-
plies ‘“for the payment of the cost of procuring bonds required to
be given to the Commonwealth by department heads and other State
olficers and employes.”’

Very truly yours,
DEPARTMENT OF JUSTICE,

WM. A. SCHNADER,
Special Deputy Attorney General.

Department of Property and Supplies—Bureau of Construction—Functions of
Bureau of Construction.
Department of Justice,

Harrisburg, Pa., May 17, 1928.

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg,
Pennsylvania.

Sir: We have your request to be advised what functions the newly
created Bureau of Construction in the Department of Property and
Supplies should perform. We understand that the Department of
Property and Supplies in creating this Bureau, intended to concen-
trate in it the duties of that Department relating to the repair, altera-
tion, improvement, and construction of State buildings.

In the first place this Bureau should have full control and super-
vision over all construction work done on the Capitol grounds. This
power should be exercised to the exclusion of all other State agencies
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as that was the evident purpose of the Legislature as expressed in
Section 2102 (a) of The Administrative Code.

Over all repairs, alterations and improvements to buildings not on
the Capitol grounds the same section of the Code gives to the Depart-
ment of Property and Supplies general supervision. This does not
mean that the Department of Property and Supplies is to be in direct
charge of such work but that it is to be kept informed of what is being
done along these lines, so that it may make suggestions and endeavor
to work out a uniform policy relating to the maintenance and con-
struction of all State buildings wherever they may be situated.

This function of the Department of Property and Supplies can be
exercised only if the departments, boards, and commissions, having
jurisdiction over the buildings cooperate with the Department of
Property and Supplies by consulting it and submitting to it for sug-
gestion and recommendation proposed plans and specifications for
work of this kind.

It must be noted, however, that the general supervisory power given
to the Department of Property and Supplies is not universally appli-
cable. It applies only ‘‘except as in this act otherwise provided.”’
Specific exceptions contained in the act are as follows:.

1. Welfare institutions; and
2. State armories. '

‘With respect to welfare institutions, Section 2014 of the Code gives
to the Department of Welfare power to approve or disapprove all
plans for the erection or substantial alteration of any State institution
and Section 2015 provides that the Department of Welfare may make
rules and regulations for the making of contracts for repairs, altera-
tions, improvements, equipment and construction of all buildings be-
longing to State institutions and that no contract for repairs, altera-
tions and construction of such buildings shall be valid without the
approval of the Department of Welfare as evidenced by the signature
of the Secretary of Welfare. These provisions in our opinion, give
to the Department of Welfare, general supervision over repairs, altera-
tions, and improvements to buildings of welfare institutions and
render it unnecessary for the Department of Property and Supplies
to exercise general supervision over this class of buildings.

With respect to armories, Section 1409 of the Code specifically con-
fers upon the Armory Board, power-to erect, maintain, manage, and
regulate armories; and this provision in our opinion renders it un-
necessary for the Department of Property and Supplies to exercise
general supervision over buildings of this class.

The Department of Property and Supplies is also directed by Seec-
tion 2102 (e) of The Administrative Code to employ, and with the
approval of the Governor, fix the compensation of such superintendent
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or superintendents of construction as may be necessary properly to
supervise the expenditure of all funds appropriated by the Legislature
for building, repairing, altering, adding to or improving State build-
ings.. These superintendents are directed to see that the plan and
specifications of the architect shall be faithfully earried out by the
contractors for the work, and it is provided that they shall define,
determine, and decide all questions of the proper interpretation of
the plans and specifications which may arise during the progress of
the work, this power to be subject to appeal to and final decision by
the Secretary of Property and Supplies.

In our opinion, this section contemplated the appointment of such
number of superintendents of construction as ecould by personal in-
spection and supervision see to it that the plans and specifications
for erecting, repairing, altering, adding to or improving State build-
ings are faithfully carried out. This provision is universally appli-
cable. There are no exceptions. It is, therefore, the duty of the
Department of Property and Supplies, through superintendents of
construction to see that all State buildings are erected, repaired,
altered, or improved according to the approved plans and specifica-
tions. This includes welfare institutions and State armories.

Superintendents of construction have no duties whatever to per-
form with regard to requisitions for payments to contractors. The
department, board, or commission which is erecting, repairing, alter-
ing, adding to or improving a State building should deecline to issue
or approve any requisition for payment of a contractor doing work
of this character until the superintendent of construction on the job
has certified to the department, board or commission that the work
covered by the requisition has been done according to the plans and
specifications; and the issuance of such certificates is the extent to
which superintendents of construction have a right to go with respect
to the payment of contractors.

If any question arises about any requjsition, while that requisition
is being examined by the fiscal officers of the Commonwealth, the fiscal
officers should conduct their own investigation, or if they have any
inquiries which they desire to make, such inquiries should be addressed
to the department, board, or commission from which the requisition
came. That department, board, or commission, can, if it deems it
advisable, consult the superintendent of construction respecting the
inquiries of the fiscal officers, but the Department of Property and
Supplies should not assume to audit requisitions for construction work
or to assist in any way in such auditing.

‘Where an i.nstitution within the Department of Welfare undertakes
to ma];e repairs or alterations to buildings through its own employees
and without contracting for the making of such repairs or alterations,
the Department of Property and Supplies has no responsibility nor
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does it have any power to exercise supervision over the work. The
making of such repairs, or alterations is under the exclusive super-
vision of the board of trustees of the institution, which, however, must
have the approval of the Department of Welfare for the expenditure
of the moneys necessary to make the repairs or alterations.

The Department of Property and Supplies under Section 2103
of The Administrative Code has the power to establish standard speci-
fications for all articles, materials, and supplies used by State insti-
tutions with whatever department connected; and these institutions
must conform to such standard specifications or explain to the Depart-
ment of Property and Supplies why other specifications were adopted.
See Section 507 (b) of The Administrative Code. Any purchase of
materials made contrary to the last mentioned section is illegal and
would subject the purchasing officials to personal liability for the
materials purchased.

Beyond the adoption of standard specifications, the Department of
Property and Supplies does not have any function to perform in con-
nection with the purchase of materials for a State-institution unless
the institution has requested the Department to act as its purchasing
agent under Section 2103 (f) of the Code.

The adoption of specifications for the purchase of materials and
supplies is not of course, a function of the Bureau of Construction
of the Department of Property and Supplies, as the Department has
already assigned this work to another bureau.

The Department of Property and Supplies has nothing whatever to
do with the fixing or payment of architects’ fees except in cases in
which the architect has been employed by that Department in con-
nection with work done on the Capitol grounds, or if elsewhere, by
the use of money appropriated to it.

From what we have said the following propositions become apparent:

1. With the exception of boards of trustees of State institutions
within the Department of Welfare and with the exception of the
State Armory Board, all department, boards or commissions, which
are about to make substantial alterations to existing buildings or to
erect new buildings, should submit their proposed plans and specifica-
tions to the Department of Property and Supplies for its eriticism
and suggestion ;

2. Proposed plans and specifications for welfare institutions or
for State armories need not be submitted to the Department of Prop-
erty and Supplies until they have been adopted and approved and
until work under them is about to commence. They should, however,
be filed with the Department of Property and Supplies before the
commencement of the work so that that department may arrange
through a superintendent of construction to supervise the work and see
that the plans and specifications are carried out;
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3. The Department of Property and Supplies cannot lawfully sub-
stitute for ‘‘capable superintendents of construction,’’ inspectors who
simply make reports to Harrisburg without themselves having the
qualifications necessary to enable them to act as superintendents of
construction;

4, Departments, boards, and commissions, engaged in the construc-
tion, or substantial alteration of buildings should decline to approve
any requisitions for the payment of contractors until the superin-
tendent of construction on the job has certified that the work covered
by the requisition has been done in accordance with the plans and
specifications. A superintendent of construction has no authority to
go any further than this in his certificate and cannot be held respon-
sible for the accuracy of any or all of its details.

5. The Department of Property and Supplies has no power or
duty to pass upon requisitions for the purchase of materials or equip-
ment for any department, board, or commission, unless the Depari-
ment under its purchasing function has acted as purchasing agent.
In this case, it must of course, approve the requisition before it ean
be paid; and

6. The Department of Property and Supplies has nothing what-
ever to do with the employment or payment of architects except for
work done on the Capitol grounds, or for work done directly by the
Department of Property and Supplies elsewhere than on the Capitol
grounds. .
Very truly yours,

DEPARTMENT OF JUSTICE,
WM. A. SCHNADER,
Special Deputy Attorney General.
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Department of Justice,
Harrisburg, Pa., June 25, 1928.

Honorable Arthur P. Townsend, Budget Secretary, Harrisburg, Penn-
sylvania.

Sir: 'We have received a number of separate requests from you
for advice regarding the powers and duties of boards of trustees of
State institutions within the Department of Welfare. '

Your inquiries have been suggested by matters called to the atten-
tion of the several boards by auditors employed by them, at the Gov-
ernor ’s request, to make comprehensive investigations into their af-
fairs. You have placed before us the audits, in which appear the
_facts giving rise to your questions. In view of the great number of
inquiries submitted to us, we shall refrain in most cases from stating

the facts out of which they arise, but shall state and answer them ab-
stractly.

We have reached the conclusion that it will be more helpful to you
and to the boards of trustees if we combine in one extensive opinion
answers te questions which you embodied in a number of separate
requests for opinions; and we shall therefore do so, using appropriate

headings to indieate the general subjects to which your questions
relate.
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STATUS OF BOARDS OF TRUSTEES OF WELFARE INSTI-
TUTIONS. THEIR RELATIONSHIP TO THE DEPART-
MENT OF WELFARE

1. You inquire whether the several boards of trustees
within the Department of Welfare are corporate bodies,
and if so, what corporate powers they possess.

Prior to the passage of The Administrative Code in 1923, (Aect of
June 7, 1923, P. L. 498) the boards of trustees or managers of most
of these institutions, were corporate bodies; but Section 2 of that
act abolished the existing boards, and Section 202 created new boards
of trustees to function in lieu of the abolished boards. The Code
did not constitute the new boards corporate bodies.

Since 1923, several boards of trustees have been created for new
State institutions within the Department of Welfare, but by the Act
of April 13, 1927, P. L. 207, amending The Administrative Code of
1923, all of these boards were constituted departmental administrative
boards within the Department of Welfare and their legal status was
made identical with that of the boards of trustees ereated by The
Administrative Code in 1923. There is, therefore, no difference be-
tween any of the boards of trustees of State institutions within the
Department of Welfare, as far as concerns their legal status, and the
question whether they have any corporate powers. The members of
all of them are officers of the executive branch of the State Govern-
ment, charged with the duty of performing a part of the executive
or administrative work of the Commonwealth.

Accordingly, all of the boards of trustees of State institutions
within the Department of Welfare are now non-corporate bodies with-
out any corporate powers.

This brings us to the question:

2. What. is the relationship between the boards of
trustees of State welfare institutions and the Depart-
ment of Welfare?

Speaking generally, the relationship between the Department and
these boards is such that the closest cooperation is necessary to enable
the Department, on the one hand, and the boards, on the other, to
perform properly the duties which the Legislature has imposed upon
them, respectively.

The responsibility for initiating action necessary for the manage-
ment of these institutions rests with the boards; but the Legislature
has decreed that in a great many matters, the boards shall procure
the approval of the Department before their action shall take effect.
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Thus:

(a) While the boards may take action involving the expenditure
of money, they must in all cases obtain the approval of the Depart-
ment to validate their expenditures. This follows from the provision
of Section 305 of The Administrative Code that ‘‘in all matters in-
volving the expenditure of money, all * * * departmental adminis-
trative boards * * * shall be subject and responsible to the depart-
ments with which they are respectively connected.”’

It will be noted that the supervisory power of the Department over
expenditures is unlimited, and applies regardless of the course of the
money which the boards contemplate spending.

(b) The boards are charged with the responsibility of preparing
plans for the erection or substantial alteration of buildings; but be-
fore the plans ean be carried into effect, they must be approved by
the Department. Section 2014 (a) of the Code.

(¢) The boards have the authority to appoint such officers and
employes as may be necessary for the conduct of their institutions
(Section 2019 of the Code) ; but in so doing they must conform to the
rules and regulations of the Department on the subject (Section
2015-d).

(d) The boards may fix salaries, but in so doing they must con-
form to the standards established by the Executive Board (Section
2019 (e) of the Code); and as the payment of salaries necessarily
involves the expenditure of money, the Department must approve
them before they can take effect.

(¢) The boards may make by-laws, rules, and regulations, but,
to make them effective, the Department’s approval must have been
obtained (Section 2019-d).

(f) The boards may award contracts for repairs, alterations,
equipment and construction of buildings, but all such contracts must
conform to the rules of and be approved by the Department before
they are binding. (Section 2015-d and e).

(g) The boards may purchase supplies, but must observe the
rules of the Department on the subject (Section 2015-d). Incidentally,
as we shall point out later, the boards, in making such purchases, must
also conform to the standard specifications established by the Depart-
ment of Property and Supplies, unless they follow strictly the pro-
cedure outlined in Section 507 (d) of The Administrative Code.

These illustrations will serve to demonstrate the necessity for the
fullest cooperation between the boards and the Department of Wel-
fare. That the Legislature intended such cooperation to exist is evi-
dent from the fact that the Secretary of Welfare was constituted, ex
officio, a member of each of these boards. (Section 435 of The Code).

To summarize, it is apparent that in any matter of importance, the
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board of trustees of a State welfare institution should confer with the
Department of Welfare before taking definite action, so that there
may be a complete accord between the board as the initiating agency
and the Department as the approving agency.

The Department of Welfare has other powers and duties in econ-
nection with the operation of the institutions whose boards are within
it, as follows:

To supervise them (Section 2003 of The Administrative Code).

To make and enforce rules and regulations for their visitation, ex-
amination and inspection. (Section 2004-a).

To visit and. inspect them at least once in each year (Section
2004-b).

To inquire and examine into their methods with relation to their
inmates or patients, the official conduet of the trustees and other offi-
cers charged with their management, and every matter -and thing
relating to their usefulness, administration and management or the
welfare of their patients or inmates (Section 2004-b).

Whenever it finds any condition to exist which, in its opinion, is
unlawful, unhygienic or detrimental to the proper maintenance and
discipline of an institution, or to the proper maintenance, custody
and welfare of the inmates or patients, to direct the officers in control
of the institution to eorrect the objectionable condition ‘‘in the man-
ner and within the time specified by the Department’’ (Section 2004-
e).

To make recommendations to the boards of trustees with regard
to standards and methods which will be helpful in the government
and administration of the institutions and which will tend towards
the betterment of the inmates therein (Section 2007).

To determine the capacity of the institutions (Section 2016-a).

To determine and designate the types of persons to be received
by the institutions, the proportion of each type to be received therein
and the districts from which persons shall be received (Section 2016-
b).

To establish rules and regulations, not inconsistent with law, for
determining the number of free days of care and treatment rendered
to indigent persons (Section 2017-c).

In addition, the Department has further powers and responsibilities
with reference to the inmates of particular classes of institutions. See
Sections 2008-2013, inclusive, of The Administrative Code.

Therefore, as we have previously stated, the proper exercise of all
of these powers and responsibilities of the Department, necessitates
complete co-operation by the boards of trustees. Unless they give it,
they are not discharging their public duty in the way in which the
Legislature clearly intended that it should be discharged.
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INSTITUTIONAL FUNDS

A. In General

You ask to be advised:

1. Whether all funds coming into the possession of
the boards of trustees of these institutions as the result
of their management of the institutions, are State funds,
and

2. Whether it is lawful for the boards of trustees of
State-owned mental hospitals and penal and correctional
institutions to aggregate moneys received from the coun-
ties to pay for the maintenance of patients or inmates,
and call them ‘‘County Funds’’?

Certain boards of trustees of State institutions receive for safe-
keeping, money belonging to the inmates, patients or wards of their
respective institutions. Those moneys are not State funds.

With this exception, all moneys coming into the possession of these
boards of trustees as the result of their management of their. respective
institutions are State funds. This includes money received from pay
patients, money received from counties or other political sub-divisions
for maintenance or keeping of inmates or prisoners, and money re-
ceived from any other source whatsoever for services rendered by these
institutions. The institutions themselves are State-owned, and the
boards of trustees, as previously stated, are agencies of the Common-
wealth. In the management of the institutions there is no partner-
ship or other community of interest between the Commonwealth and
any county, city or other political sub-division. Accordingly, all
funds coming into the possession of the boards of trustees by virtue
of their management of their several institutions, are in the possession
and become the property of the Commonwealth. This includes moneys
paid by counties or other political sub-divisions.

While we are not prepared to say that it is unlawful to aggregate
these moneys under the title ‘‘ County Funds’’ or ‘‘County Accounts,’’
such designation, if intended to describe the ownership of the moneys,
is a misnomer.

B. Bank Deposits

With respect to the bank deposits of these institutions you ask a
number of specific questions, as follows:

1. Upder what style of title should the funds of
these institutions be deposited?’’

"‘2. Are depositories of the funds in the possession
of these institutions required to pay interest thereon?’’
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3. Are depositories of such funds required to give
surety bonds covering the deposits?”’

‘4. Do the surety bonds given by State depositories
to the State Treasurer covering moneys deposited by him
therein, also cover deposits made by State institutions
in such State depositories?’’

““56. Do active deposits of moneys advanced to these
institutions by the State Treasurer out of their appro-
priations earn interest at the rate of 2% or 3%, if de-
posited in non-active State depositories?’’

‘6. Do active deposits of other moneys deposited
by these institutions in non-active State depositories
earn interest at the rate of 2% or 3% ?”’

‘7. Does the interest earned on balances other than
those arising from advarced requisitions have to be
paid into the State Treasury?’’

¢“8. If all receipts are deposited in the name of the
Commonwealth, must advance requisitions be deposited
in a separate account?’’

All bank accounts carried by those institutions should be in the
name, ‘‘Commonwealth of Pennsylvania, Board of Trustees of (name
of institution).”’

Under the Act of June 2, 1915, P. L. 726, the Auditor General
may, under certain circumstances, draw his warrant upon the State
Treasurer calling upon the State Treasurer to advance to any de-
partment, board or commission of the State government, a part of
the appropriation to such department, board or commission.

Under the Act of 1915, such advances:

(a) Must be deposited in State depositories selected by the Board
of Pinance and Revenue;

(b) Bear interest at the rate of two per centum (2% ) per annum,
unless the aceount is inactive in which case the interest rate is three
per centum (3%) per annum; this interest is payable into the State
Treasury ; and

(¢) Should be kept in accounts separate and distinet from the
account or accounts in which the other moneys of the institution are
deposited.

In the case of all other deposits made by boards of trustees of state
institutions:

(a) While the law does not compel the boards to confine their
deposits to banks designated as ‘‘State depositories’’ by the Board
of Finance and Revenue, nevertheless money should not be deposited
in any bark or banking institution which has not been so designated;

(b) If this rule be adhered to, no special form of bond will be
necessary to protect deposits, as all State depositories must have on
file with the State Treasurer, bonds covering not only moneys de-
posited by the State Treasurer, but also by all State departments,
boards or commissions. It will, however, be necessary for the boards
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of trustees to ascertain from the State Treasurer whether their banks
have filed with him bonds sufficient in amount to cover any moneys
which the State Treasurer may have deposited with such banks and
in addition thereto the institutions’ deposits. If the bond of any bank
is insufficient to cover this total, the interested board of trustees should
require it to file additional security with the State Treasurer;

(¢) If any board of trustees does deposit money in a bank which
is not a State depository, it should unquestionably require such bank
to furnish a bond with satisfactory eorporate surety, to indemnify
the Commonwealth against loss of the deposit. This bond should be
substantially in the form which State depositories are required to
file with the State Treasurer. Failure to require such bond might
very well, in our opinion, render the members of the board individually
liable if any moneys deposited should be lost; and

(d) The depositories should be required to pay interest at the
rate of three per centum (3%) per annum on daily balances in ac-
counts which are inactive ; and two per centum (2%) on accounts which
are active. This interest need not be paid into the State Treasury, but
may be added to the funds on deposit.

‘We have advised you thus with regard to deposits of funds not
received upon advance requisition, because in our opinion these boards
of trustees should exercise no less care in selecting depositories and
should require no less favorable interest payments on deposits, than
the State Treasurer is compelled by law to exercise and require in
depositing the funds of the State Treasury of which he is custodian.

C. Special Funds

Your questions under this heading and the preliminary statement
which introduces them, are as follows:

‘“‘These institutions receive and set aside in special
funds receipts from donations given to the institution for
special purposes; moneys received from a commissary or
retail store maintained in the institution; and moneys
received from industries earried on by patients or in-
mates of the institutions.

“‘These receipts are spent without being included on
the general books of the institutions.

““In some cases the money is spent for items which or-
dinarily are considered part of the cost of maintaining
the institution and therefore the true cost of mainte-
nance of these institutions is not shown on the general
books.

‘‘In other instances the moneys are spent for entertain-
ment, amusement and similar purposes not provided for
in the appropriation for maintenance of the institution.

‘‘There is no check up or control of these special funds
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by anyone outside of the institution (or in the institu-

tion).”’
““l. What is the legal status of these speecial
funds?”’ '

‘2. Is it lawful for these receipts to be deposited
with other receipts of the institution and ‘ear-
marked’ so that they can be expended for the special

" purpose for which they were given and be properly
controlled and accounted for?’’

‘“3. What supervision must the Department of
Welfare exercise over these funds? What are the
responsibilities of this Department in regard to these
funds?®”’ _

‘4. What are the duties of the Department of the
Auditor General in regard to these funds? Is it the
duty of this department to audit the receipts and
disbursements and see that they are all accounted
for and proper?”

Prior to the passage of The Administrative Code, many of the boards
of trustees of the State institutions now within the Department of
Welfare were corporate bodies. As such, the Legislature had speecifi-
cally conferred upon them the power to accept gifts and donations
of property, both real and personal, to be held by them for the benefit
of their respective institutions. When, in 1923, these corporate bodies
were abolished and the present boards of trustees were substituted
for them, the Legislature did not endow the present boards with the
right to accept gifts for the benefit of their institutions. However,
in a number of cases the abolished boards of trustees had in their
possession and turned over to their successors, property which had
been lawfully accepted by them to be used for particular purposes
specified by the donors.

Having now come into the possession of the Commonwealth, all of
this property is State property; but it can be used only for the pur-
poses for which the donors originally gave it to the corporate bodies
which had the right to receive it.

Accordingly, all such property must now continue to be used for
the purposes for which it was originally contributed. In cases where
such property is in the shape of money, it should be segregated from
the other funds of the institution by depositing it in special bank
aceounts, the character of which should be clearly defined on the
minutes of the respective boards of trustees. As these funds are the
property of the Commonwealth they are subject to audit by the
Auditor General even though they be held for use for particular
purposes, and even though they have been deposited .in speecial bank
accounts.

If an institution receives money as the result of the maintenance
of a commissary or retail store conducted for the eonvenience of its
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inmates, any profit earned by such commissary or store should be
paid into the institution’s maintenance fund.

Moneys received from industries carried on by institutions, patients
or inmates of institutions must be disposed of as provided in-the acts
authorizing the establishment of such industries. However, in cases
in which no such provision has been made, any moneys aceruing from
industries in which inmates are employed should be used for mainte-
nance purposes.

To summarize, we answer your specific questions as follows:

1. All of the special funds mentioned in your inquiry are property
of the Commonwealth. They are moneys received by the several in-
stitutions and as we have previously stated all moneys received by
any of these institutions as the result of the services which they render
or as an incident thereof are State property.

2. There is no occasion to ‘‘ear-mark’’ any moneys received from
the sources under discussion, except moneys donated to institutions
for special purposes. These moneys should be deposited in separate
accounts and appropriate minutes should be made by the boards,
authorizing and identifying these speecial bank accounts.

3. The Department of Welfare has the same responsibility for the
expenditure of moneys received by institutions from outside sources
as it has for the expenditure of moneys appropriated by the Legis-
lature. Under Section 503 of The Administrative Code, all expendi-
tures of money by these institutions are subject to the approval of
the Department of Welfare.

4. It is the duty of the Auditor General to examine and audit
all accounts between the Commonwealth and its officers. It follows
that the Auditor General should audit all accounts of every kind and
deseription in which moneys belonging to the Commonwealth are
kept. This is just as true of a special account in which State property
used for a special purpose is deposited as it is of a maintenance ac-
count or an advance requisition acecount carried by the institution.

D. Patients’ or Inmates’ Funds

In a number of the institutions inmates are required when they
enter to turn over to the officers of the institution any money which
they have in their possession. Money subsequently received from
relatives or other persons must also be turned over to the institution.
The officers hold these moneys in trust for the inmates to be used
from time to time as directed by the inmates, subject, of course, to
proper supervision by the officers of the institution.

It seems to be customary for the institutions to carry a single deposit
account in which all inmates” money is deposited. The proportionate
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interest of the several inmates in this fund is determinable only from
the books of the institution.

You ask a number of questions with regard to such deposit accounts
which we shall answer as we state them.,

‘1. Have the officials of such institutions the right to
use such deposits for purposes of maintenance of the in-
stitution or any other purpose except as directed by the
inmate?”’

The answer to this question is that all moneys in these deposit ac-
counts are the property of the individuals from whom they are re-
ceived. It would, therefore, not be proper to use any part of the
moneys in these accounts for maintenance purposes or for any other
purposes except as directed by the individuals to whom the money
belongs.

‘2, In whom does his share of these deposits vest
upon the death of an inmate without any known heirs’’

In the absence of a will or other testamentary direction, the money
of an inmate, who does not have any known heirs, would escheat to
the Commonwealth. The procedure to be followed in such cases is the
same as the procedure applicable to any other case in which moneys
are escheatable to the Commonwealth.

It is, of course, entirely permissible for an inmate of an institution,
if mentally competent to do so, by proper writing to direct that upon
his death any funds standing to his credit shall revert to the institu-
tion to be used for general maintenance purposes or for any other
proper purpose.

3. 'What disposition is to be made of interest earned
upon the aggregate sum of all such deposits of a par-
ticular institution which are deposited as a whole, where
an individual’s deposits are so small as to make it im-
practicable to distribute the interest earned?’’

‘4. Ts it permissible for the institution to enter into
an agreenment with each inmate to pay interest only on
deposits of a fixed sum, and that all other interest earned
shall be spent for the welfare of the patients as the board
of trustees thinks best?’’

In the absence of an agreement by an inmate or a patient that the
institution shall not be required to pay to him interest earmed upon
his proportion of the special deposit account in which inmates’ funds
are kept, the interest must be distributed among the inmates whose
moneys were in the account during the interest period. These funds
are not State property and the State is not entitled to the interest

earned by them.
It is, however, entirely permissible and proper for the officers of an
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institution to request inmates, except those mentally incompetent, to
agree that. they will be entitled to receive interest only on deposits
of a fixed sum and that all other interest shall be payable into the
general maintenance account of the institutions. It is proper that the
officers of the institution make such request for the reason that there
is substantial bookkeeping involved in the handling of these funds
and accounts, and it is doubtful whether the interest earned by the
special deposit account would in any event cover the cost to the
institution of handling the money and keeping the accounts.

““5. What disposition is to be made of interest which
has accumulated on these deposits of the inmates over
a period of years and has never been distributed?’’

As there is no possible way of distributing this interest to the
persons to whom it belongs, its disposition should be determined by
legislative enactment. It cannot properly be turned in to the mainte-
nance accounts of the several institutions; but in the future, interest
should be currently disposed of so that such funds may not accumulate.

‘“6. Who is liable for reimbursement to the patients
when such deposits are embezzled by an employe of an
institution 2’

Neither the State nor the board of trustees of a State institution
is responsible to a patient for moneys embezzled by an employe of
an institution unless there was gross negligence on the part of the
trustees in employing the person guilty of the embezzlement. If
ordinary care was exercised in the employment of the person who
committed the erime and the trustees had no reason to be on notice
of the employe’s dishonesty prior to the embezzlement, they could
not be held liable for the money embezzled. The only liability would
rest upon the person guilty of the offense.

‘7. Unclaimed accounts of inmates of some of these
institutions, interest received on bank balances of in-
mates’ cash on deposit, and interest from securities in
which inmates’ cash has been invested, have been credited
to the Prisoner’s Aid Fund and used for amusement,
ete.. of inmates. Is this disposition of such moneys
legal ¥’

As already indicated, unclaimed accounts of inmates or patients
of institutions are subject to escheat to the Commonwealth to the
same extent and under the same procedure applicable in other cases.
It is therefore unlawful for any such unclaimed moneys to be placed
to the credit of the ‘‘Prisoners’ Aid Fund’’ or any other fund under
the control of the board of trustees.
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Interest on bank balances and from securities in which inmates’
cash is invested can be used for amusements or credited to the Prison-
ers’ Aid Fund only if the inmates owning the cash or securities
have agreed to this disposition of the interest. As the money is the
property of the inmates and not of the State, it is entirely permissible
for inmates, unless mentally incompetent, to agree that interest there-
on may be thus used.

8. What supervision must the Department of Wel-
fare exercise over these funds and what are its respon-
sibilities in regard thereto?’’

The Department of Welfare does not have any direet responsibility
for these funds but it is the duty of the Department to exercise super-
vision over the method of handling them, just as it supervises all
other activities of the institutions.

‘9. Is it the duty of the Department of the Auditor
General to make an audit of these funds to see that they
are properly handled?”’

The Auditor General is not under any duty to audit accounts in
which inmates’ funds are deposited although it is entirely appropriate
that the Auditor General be satisfied that any such account contains
only money belonging to inmates and does not have mingled with
inmates’ funds any money belonging to the Commonwealth.

E. Surplus Funds

‘We understand that a number of institutions within the Depart-
ment of Welfare have in their possession so-called ‘‘surplus funds.”’

These surpluses have accumulated from a number of sources, which
it would be impossible, at this date, to trace.

You ask:

‘1. 'What disposition should be made of these sur-
plus funds?”’

€9  To whom should the surplus funds of the in-
stitution revert, the counties or the State?’’

¢“3. In some cases expenditures have been made and
charged to surplus, when these expenditures could not
be charged to the State or counties. Who is responsible
for such expenditures?’’

These surplus funds in the hands of the boards, of trustees are
State funds. The boards are not required by law to pay them into
the State Treasury nor are they permitted to spend them. It is their
duty to hold them intact until the Legislature determines what dis-
position shall be made of them.
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We understand that, at present, the boards of trustees of a number
of mental hospitals and of the several penal and correctional insti-
tutions are using these funds to finance the maintenance expenses of
their respective institutions pending collections from the ecounties.

As the Legislature has provided no means of financing the. main-
tenance of these institutions pending collections from the counties,
we can see no objection to the use of these funds for this purpose.
However, as county collections come in, the money borrowed from
these surpluses should be restored in full.

To finance expenses for which the State is chargeable, the Auditor
General has authority to grant advances against State appropriations.
Accordingly, it is unnecessary to use these surplus funds, even tem-
porarily for the payment of State appropriation liabilities.

In our opinion these moneys are subject to audit by the Auditor
General to the same extent as other State moneys in the hands of
State officers.

While we can see no objection to the use of these funds for tem-
porarily financing the maintenance of the institutions pending col-
lections from the counties, there is, as we have previously stated, no
authority for the permanent expenditure of any part of these funds
for any purpose. Any such expenditure would be illegal; and it
would be particularly unlawful to use any of this money for expendi-
tures unauthorized by State appropriation acts and not chargeable to
the counties for the maintenance of inmates. Any officer of any of
these institutions charged with the custody of these funds would be
personally liable for any illegal disbursement thereof.

There are doubtless instances in which, in the past, boards of trus-
tees have ordered parts of these surplus funds to be expended, in
good faith, for the benefit of the respective institutions, believing that
the disposition of these funds was wholly within the diseretion of the
boards; and treasurers have disbursed them as ordered. It is not the
disposition of this department to seek to surcharge any officer for
any such expenditure until the Legislature shall have had an oppor-
tunity to consider the entire subject of these surpluses. In the fu-
ture, however, treasurers of these boards should be held strictly ac-
countable for any unlawful expenditure of these surplus moneys.

I, Unclaimed Wages
You inquire:

““What is the proper disposition of unclaimed wages,
where they have been unclaimed for a considerable
period of time?”’

If an employe’s wages have been set apart on or in a special bank
account and have been and are being held for him, the fund thus
created would be subject to the escheat law; and.it would be neces-
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sary to follow the usual procedure for the escheat of moneys in order
to have these funds lawfully paid into the State Treasury.

If, on the other hand, the amount of an employes’ unpaid wages
has merely been set up on the books, without any setting apart of
cash, and the wages have been unclaimed for such a period as to
render it unlikely that a demand will ever be made for their pay-
ment, the institution may by a proper bookkeeping entry cancel the
item.

111

LIMITATIONS ON AUTHORITY TO SPEND MONEY

We have already pointed out that all expenditures of boards of
trustees of State institutions within the Department of Welfare must
be approved in advance by the Department of Welfare. Without
this approval they are not lawful expenditures, regardless of the
source from which the money was received.

In addition to this requirement, there are other limitations of au-
thority which must be observed. We shall discuss them under appro-
priate subheadings. »

A. Purchase of Materials and Supplies

Section 2015 (d) of The Administrative Code provides that the
Department of Welfare shall have the power and its duty shall be:

““To make and enforce rules and regulations, not in-
consistent with this aet, for the making of contracts,
the purchase of supplies, and the employment of per-
sons by State institutions under the supervision of the
department, * * *’’
Section 2103 (a) of The Administrative Code gives to the De-
partment of Property and Supplies the power:

“To formulate and establish standard specifications
for all articles, materials and supplies, used by the ad-
ministrative departments, boards, and commissions, and
by State institutions: * * *’’

subject to a proviso that no specification shall be fixed as standard
until it shall have been approved by a majority of the heads of the
departments, boards, or commissions or of the State institutions using
the article, material or supply described in the specification.

Section 507 (d) of The Administrative Code, while it permits boards
of trustees of State institutions to make their own purchases inde-
pendently of the Department of Property and Supplies, provides:

¢ * * That after the Department of Property and

Supplies shall have established a standard specification
for any article required by any such institution, it shall

§-4593—A. G.—5
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be unlawful for any such institution to purchase such
article under any other specification unless such insti-
tution shall forward to the Department of Property and
Supplies, at the time the purchase was made, the modi-
fied specification, the price paid thereunder, and the
reason for the modification, and, whenever practicable,
forward to the department for analysis a sample of the
article purchased under the modified specification.”’

These provisions of The Administrative Code are self-explanatory.
Under them the Department of Property and Supplies is directed to
adopt standard specifications for articles needed by State institutions,
and after such specifications have been adopted by the Department
every State institution is obliged to make purchases in accordance
with the standard specifications unless, in each case in which it de-
parts from the standard specifications, it notifies the Department
of Property and Supplies of such departure as provided in Section
507 (d), above quoted. In addition, boards of trustees in making
purchases must conform to the rules and regulations of the Depart-
ment of Welfare on the subject. These rules and regulations cannot,
under any circumS$tances, authorize a departure from the require-
ments of Section 507 (d) of the Code.

If the board of trustees or the officers of a State institution make
purchases of articles according to specifications other than those
established by the Department of Property and Supplies and without
notice to the Department of Property and Supplies as required by
Section 507 (d) of the Administrative Code, the purchases are illegal
and cannot be paid for out of State moneys whether such moneys
be appropriated by the Legislature or collected by the institution
from patients, from counties, or otherwise. For any purchases made
contrary to the statutory provisions we have quoted, the person or
persons who signed the purchase orders might very well be held in-
dividually liable; but as the Commonwealth would not be a party
to any controversy between sellers named in illegal purchase orders
and the officers or trustees executing or authorizing such purchases,
we shall refrain from expressing any definite opinion on this point.
We repeat that the funds administered by the boards of trustees could
not be used to make payment in such cases; and if they should be
thus used, the person or persons who disbursed the money, would be
subject to surcharge therefor.

B. The Erection, Alteration, Repair or Improvement of Buildings

In a number of opinions heretofore rendered, this Department has
pointed out:

1. That before any new State building ean lawfully be erected,
the location and exterior design thereof must be approved by the
State Art Commission; and that before any substantial alteration
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can lawfully be made to an existing State building, the exterior de-
sign of the alteration must be approved by the Art Commission. This
is required by Section 2108 (b) of The Administrative Code; and

2. That all plans for the erection or substantial alteration and all
contracts for repairs, alterations, equipment and construction of any
State institution within the Department of Welfare must be approved
by that department. Section 2014 (a) and (e) of the Code.

C. The Purchase or Leasing of Land or Buildings

You have asked. several specific questions which we shall answer
under this subheading, as follows:

““l. Does a board of trustees or a superintendent
have the right to acquire by purchase or lease, property
for the institution, unless specific authority is given by
the appropriation act?”’

‘2. If a board of trustees or a superintendent should
enter into any contracts, or receive any leases or deeds,
for property acquired without specific authority, what
is the legal status of these contracts, leases and deeds?’’

““3. Does a board of trustees have the legal right to
enter into leases for a period beyond the appropriation
biennium ?’’

‘“4. Does a board of trustees have the legal right to
enter into leases or contracts for a period beyond the
designated termination of the term of office of the re-
spective members?’’

1. Boards of trustees or their superintendents do not have the
right to acquire real estate for their institutions, either by lease or
purchase, unless the Legislature has specifically authorized such acqui-
sition.. See Opinion of Deputy Attorney General Emerson Collins in
Official Opinions of the Attorney General, 1921-1922, p. 540, which
cites Opinion of Attorney General Hensel in 15 C. C. Reports 83.

2. If a board of trustees or a superintendent of a State institu-
tion assumes, without legislative authority, to contract for, or lease,
or purchase, real estate, the transaction if not wholly void, would at
least be voidable and could be set aside at the instance of the Attor-
ney General. Even a gift of real estate would be ineffective unless
some officer of the Commonwealth had been authorized by law to
accept a deed therefor.

Every acquisition of real estate by the Commonwealth involves
responsibility for the maintenance of the property acquired; and
this responsibility eannot be fastened upon the Commonwealth unless
the Legislature has taken action authorizing the acquisition or acecep-
tance of the property.

3. Assuming that a board of trustees has received an appropria-
tion for the leasing of real estate. The authority to enter into leases
only for a term coextensive with the appropriation period.
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4. The terms of office of the members of a board of trustees have
no bearing upon the board’s right to make contracts or enter into
leases. The board is a continuing body; and the board’s powers are
the same, whether the respective members of the board, or any of
them, have just been appointed for full terms of four years, or
whether the terms of the members, or of any of them, are about to
expire.

D. Appointing and Fizing the Compensation of Employes

While the boards of trustees of State institutions within the De-
partment of Welfare are authorized to appoint and fix the compen-
sation of their superintendents or wardens and other employes, their
authority is subject to the following limitations:

1. All such appointments must be made according to the rules and
regulations of the Department of Welfare covering ‘‘the employment
of persons by State institutions,”’ (Section 2015 (d) of The Admin-
istrative Code) ; .

2. The compensation of employes must conform to the classification
adopted by the Executive Board (Section 2019-c¢ of the Code); and

3. Under The Administrative Code, boards of trustees do not have
the right to contract with superintendents, wardens or other employes
for their services for terms of years. All employes are appointed with-
out term and to serve at the pleasure of their respective boards of
trustees.

v

THE DUTIES AND RESPONSIBILITIES OF BOARDS OF
TRUSTEES IN MANAGING THEIR INSTITUTIONS

You have asked a number of questions which we shall answer under
the above heading, with appropriate subheadings.

A. Fidelity Bonds
You ask:

“1. TIs there any basis fixed by law governing the
amount of fidelity bonds which these institutions should
carry on their officers and employes?’’

‘2, Are the premiums for all fidelity bonds, which
are either required by statute or which may be required
for the protection of the funds of the Commonwealth and
the institutions, payable out of the appropriation for fi-
delity bonds made to the Department of Property and
Supplies?”’

3. 1If not, is it lawful for the premiums on fidelity
bonds to be paid out of receipts of, or appropriations
to, these institutions?”’

) ““4. 'With whom should. fidelity bonds be deposited 2’’
1 and 2. In an opinion rendered to you on March 6, 1928, we
answered your first two questions in part. We pointed out that
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Section 219 of The Administrative Code (Act of June 7, 1923, P.
L. 498, as amended by the Act of April 18, 1927, P. L. 207) makes
provision for the bonding of such members of departmental adminis-
trative boards and commissions ‘‘as the heads of the various depart-
ments shall, subject to the approval of the Governor, preseribe;’’ that
Section 219 does not make provision for the bonding of employes of
boards of trustees of State institutions within the Department of
Welfare; and that the premiums on all bonds which State officers
and employes are required by law to give, must be paid for out of
the appropriation for fidelity bonds, made to the Department of Prop-
erty and Supplies by the General Appropriation Act.

Section 219 of The Administrative Code applies only to bonds
‘‘conditioned for the faithful performance of their (the State officers
and employes to whom Section 219 applies) duties.”” There is, how-
ever, another Act, still in force, which applies to certain State officers
and employes who may not be bonded under the provisions of Sec-
tion 219 of The Administrative Code. The Act to which we refer
is the Act of May 28, 1915, P. Li. 626. It provides:

“% * * That from and after the passage of this act,
every such State official and employe, and every state
official and employe who may hereafter be appointed,
who shall receive and disburse public moneys, shall be
required to give a good and sufficient corporate bond to
the Commonwealth of Pennsylvania, conditioned that he
will well and truly account for and pay out, according to
law, all moneys received by him in the performance of
his official duties; and the amount, when not otherwise
provided by law, and character, of each bond,-and the
sufficieney of the surety, shall in all cases be approved by
the Attorney General. * * #”’

This Act requires the treasurers of State institutions to be bonded;
and the premiums on these bonds are payable out of the appropriation
to the Department of Property and Supplies. See Opinion of Attor-
ney General Brown to the Superintendent of Public Grounds and
Buildings, under date of June 20, 1916 (Official Opinions of the
Attorney General, 1915-1916, p. 461.)

If the treasurer of an institution is a member of the board of trus-
tees, he may be bonded under Section 219 of The Administrative
Code; and if he is so bonded, his bond should be phrased s¢ as to
comply both with the requirements of Section 219 and with the Act
of May 28, 1915. The bond should be conditioned both for the faith-
ful performance of the treasurer’s duties and that the treasurer ‘‘will
well and truly account for and pay out, according to law, all moneys
received by him in the performance of his official duties.”’

If the treasurer of an institution is not a member wf the board of
trustees (and under Section 435 of The Administrative Code he need



134 OPINIONS OF THE ATTORNEY GENERAL

not be a member), or if, although he is a member, the Department
of Welfare and the Governor have not required him to be bonded
under Section 219 of The Administrative Code, he must give bond
under the Aect of May 28, 1913. In such case, the amount of his
bond must be determined and the surety approved by the Attorney
General.

No other bonds covering employes of State institutions can be paid
for out of the appropriation to the Department of Property and Sup-
plies, and_ there is no law fixing the amounts of bonds of such em-
ployes nor providing what employes, if any, shall be bonded. This
1s a matter entirely within the discretion of the several boards of
trustees, subject to the approval of the Department of Welfare under
Section 503 of The Administrative Code.

3. Premiums upon any such bonds may be paid out of the mainte-
nance appropriations made by the Legislature to the several institu-
tions, or out of funds available for maintenance received from any
other source. See Opinion of Deputy Attorney General Kun to the
Norristown State Hospital, July 6, 1916 (Official Opinions of the
Attorney General, 1915-1916, p. 601).

4. All fidelity or disbursement bonds executed either under the
provisions of Section 219 of the Administrative Code or of the Act of
May 28, 1915, must be filed with the State Treasurer. All bonds re-
quired of employes by action of boards of trustees should be filed
with such officers of the respective boards as such boards shall by reso-
lution determine.

B. Delegation of Duties

You inquire:

‘‘Is the treasurer of a board of trustees permitted to
delegate all of his duties with respect to cash to some-
one else? If so, is he responsible under his bond in case
of a shortage of money?”’

The treasurer of a board of trustees cannot properly delegate all
of his duties with respect to cash to other persons. Unless he is will-
ing to perform the duties of the office, he should not hold it. If he
does permit other persons to perform his duties, he is unquestionably
responsible under his bond if a shortage of money occurs.

In the event that it is not reasonably possible for the treasurer to
handle all of the cash received by the institution, any persons who
receive and handle money for him should be bonded. While bonding
sueh employes would not relieve the treasurer from legal responsibility
for their losses, it would, as a practical matter, enable any loss to
be recouped from the bondsman of the employe at fault, thus ren-
dering it unnecessary to call upon the treasurer to pay it.
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C. Vacations of Employes
Your questions under this heading are:

““l. Does Section 222 of The Administrative Code
apply to these institutions?’”’

‘2. If not, who has power to grant vacations to em-
ployes of these institutions and for what period of
time 27’

‘“3. Can regular employes be paid additional wages
in lieu of vacations?”’

1. Section 222 of The Administrative Code does not apply to em-
ployes of boards of trustees of State institutions within the Depart-
ment of Welfare. Section 222 applies only to employes of depart-
ments and of the three independent administrative boards and com-
missions. As we have previously advised you, employes of boards
of trustees of State institutions are not employes of the Department
of Welfare or of any other department. Hence their vacations are
not regulated by Section 222 of the Code.

2. The granting of vacations is a matter within the diseretion
of the respective boards of trustees, subject, however, to the rules and
regulations, if any, of the Department of Welfare on the subject.
The Department has the power under Section 2013 (d) of the Code
to make and enforce rules and regulations for ‘‘the employment of
persons by State institutions’ under its supervision. Under this
power, the Department could properly adopt regulations covering
the granting of vacations to employes.

In the absence of such regulations, the several boards should in
exercising their discretion upon this subject, follow as nearly as
possible the policy enunciated by the Legislature in section 222 of The
Administrative Code, namely, that fifteen working days with pay
should be the normal vacation period.

3. Tt would not be lawful to pay additional compensation to regu-
lar employes in lieu of allowing such employes vacations. Under
Section 2019 of The Administrative Code, all compensation of em-
ployes of these boards must conform to the classification adopted by
the FExecutive Board; and the classification makes no provision for
additional compensation to employes who do not take vacations.

D. Leasing Property Away

You inquire whether the board of trustees of an institution can
lawfully lease to a tenant farmer a part of the land over which it
has control.

An institution cannot lawfully lease any part of the real estate of
the institution to a tenant farmer or to any other person. The De-
partment of Property and Supplies is the only agency of the Com-
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monwealth which has the right to lease away any State real estate
which is under the control of the board of trustees of a State institu-
tion. This power was conferred upon it by Section 2102 (i) of The
Administrative Code as amended by Section 67 of the Act of April
13, 1927, P. L. 207. The terms of any such lease are for the Sec-
retary of Property and Supplies to prescribe, subject to the approval
of the Governor in writing. The maximum term for which such a
lease can be executed is one year, and thereafter from year to year.
You also ask the following question:

‘“Can money received from royalties on oil taken from
wells located on institutional property be used for or-
dinary maintenance, or must it be refunded directly to
the State treasury; and what disposition is to be made
of funds received as the result of depletion of forests
on lands of these institutions.’’

In an opinion dated January 29, 1919 (Official Opinions of the At-
torney General, 1919-1920, p. 185) Deputy Attorney General Bernard
J. Myers advised the Superintendent of Public Instruction that:

‘% ¥ ¥ a5 there has been no Act of Assembly passed
giving the trustees of State-owned normal schools the
right to engage in the business of mining and selling
coal, or any Act giving the Commonwealth of Pennsyl-
vania, through any agency whatever, the right to engage
in the mining and selling of coal, the trustees of the
(Slippery Rock) Normal School have no such power.”’

" This position is unquestionably sound, and there is no difference, in
principle, between selling coal taken from State property, and sell-
ing oil or timber. Hence, an institution cannot lawfully permit
anyone to drill an oil well on State property, or permit forest trees
to be cut without express authority of the Legislature. We do not,
of course, mean that a tree cannot be cut down if it is necessary
for the benefit of other trees, or if it has died; but the wholesale
cutting of timber would be unlawful unless authorized by Aect of
Assembly.

Any moneys aceruing from unauthorized dispositions of oil or
timber should be held pending Legislative action. It would be im-
proper to expend the moneys for any purpose. The moneys should
not be received by the State Treasurer because of the faet that its
source was in illegal transaction.

E. The Titling of Automobiles
You ask:

_“Should' automobiles owned by the various institu-
tions be titled in the name of the Commonwealth of
Pennsylvania, Department of Welfare$’’
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They should not be thus titled. They should be titled in the name,
‘“‘Commonwealth of Pennsylvania, Board of Trustees of (name of
the institution).”’

F. Workmen’s Compensation.

Your questions under this heading are:

““1. Can employes or dependents of employes of
these institutions be compensated from the appropria-
tions made to the Department of Labor and Industry
each biennium for the payment of statutory allowances
for compensation; and medical, hospital and surgical ex-
penses to injured state employes or the payment of
statutory allowances for burial expenses and compensa-
tion to dependents of deceased state employes?”’

““2. If employes or dependents of employes of these
institutions eannot be compensated from this appropria-
tion, what is the institution’s liability and should it
carry compensation insurance?’’

1. Whether employes or dependents of employes of State institutions
can receive workmen’s compensation out of the biennial appropria-
tion to the Department of Labor and Industry for the payment of
workmen’s compensation to State employes, depends upon the lan-
guage of the particular appropriation act. There is nothing to pre-
vent the Legislature from including institutional employes within
the purview of this appropriation if it sees fit to do so.

The language of the 1927 appropriation (Act of May 11, 1927,
Appropriation Acts, p. 206) is as follows:

“For the payment of the statutory amounts of
Workmen’s Compensation and of medieal, hospital, sur-
gical, and burial expenses which may become due and
payable during the period beginning June first, one
thousand nine hundred and twenty-seven and ending
May thirty-first, one thousand nine hundred and twenty-
nine, to injured employes and dependents of deceased
employes of the various departments of the Govern-
ment of this Commonwealth, * * *°’

In our opinion the Legislature did not intend any part of this
appropriation to be used for the payment of workmen’s compensa-
tion to employes or dependents of employes of boards of trustees of
State institutions. These employes are not employes of the De-
partment of Welfare or of any other administrative department. This
view is in accordance with an opinion rendered by this Department
to the Secretary of Labor and Industry on January 28, 1924, in-
terpreting an identical provision in the General Appropriation Act

of 1923.
2. Your second inquiry was definitely answered in an opinion ren-
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dered by Judge William H. Keller, then First Deputy Attorney Gen-
eral, on December 9, 1915, and reported in Official Opinions of the
Attorney General for 1915-1916, at page 194. Judge Keller advised
that State institutions ‘‘are bound to insure their own employes and
to pay for the same from their ordinary receipts or out of the funds
appropriated for their maintenance.”” There has been no legislation
since 1915 which in any way modifies the situation as it existed then,
and you are, therefore, advised that it is the duty of all boards of
trustees of State institutions within the Department of Welfare to
carry workmen’s compensation insurance covering their employes.

G. Luability for Damages and Duty to Carry Insurance

You ask:

‘1, What is the liability of these institutions for
damages to individuals or non-State property occasioned
by the institutions’ automobiles, boilers, elevators or

other property?’’ )
42, If public liability insurance is earried in order to

indemnify the institutions’ employes against damages
caused by their negligence in operating State property,
is it to be considered as a part of the compensation of

such employes?”’

In an opinion dated January 13, 1921, addressed to the Secretary
of the Scranton State Hospital (Official Opinions of the Attorney
General, 1921-1922) p. 455), Deputy Attorney General Hull answered
your first question. He held that neither the Commonwealth (citing
Collins vs Commonwealth, 262 page 572) nor the board of trustees
of a State institution as a body corporate could be held liable for the
negligence of an employe of the institution, and that the individual
members of the board could be held liable only if they personally con-
tributed to the negligence of the employe.

‘When the Administrative Code (Aet of June 7, 1923, P. L. 498)
became effective on June 15, 1923, the boards of trustees of these in-
stitutions ceased to be-bodies corporate. Since that date their mem-
bers have been acting as State officers and all persons employed by
them, while not employes of the Department of Welfare, are neverthe-
less State employes. For the negligence of such employes the trustees
cannot, in our opinion, be held personally liable, unless, as Deputy
Attorney General Hull stated, they personally contributed to the em-
ployes’ negligence.

2. On the other hand, the individual employes of the institutions
may be held liable for their negligence in operating State property.
Without express legislative authority, we are of the opinion that in-
surance cannot be carried, at the expense of an institution, to protect
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its employes from individual liability for their negligence in operating
State property.
H Egxtent to Which Insurance May and Should be
Carried to Protect State Property

Your questions under this subheading are as follows:

‘1. Can these institutions be reimbursed from the
State Insurance Fund for:

(a) Losses by fire,

(b) Losses by tornado,

(¢) Losses resulting from elevator accidents,

(d) Losses resulting from boiler explosions,

(e) Losses resulting from accidents in con-
nection with new construction,

(£) Losses resulting from automobile accidents,

(g) Losses of automobiles by fire or theft,

(h) Losses by payroll theft or burglary.”’

2. 1If not, is it necessary for these institutions to
purchase protection of any kind and for which class of
the above losses should it purchase protection?’’

‘3. Some of these institutions segregate their re-
ceipts and designate them as ‘State’ and ‘County.” Is
it proper for these institutions to pay out of so-called
‘County Funds’ premiums for fire, public liability,
property damage, and theft insurance?’’

Most of the above questions have been definitely answered in pre-
vious opinions of this Department, some of which we shall cite.

The State Insurance Fund was created by the Act of May 14, 1915,
P. L. 524. Tts administration is now vested in the Department of
Property and Supplies under Section 2102 (1) of The Administrative
Code.

In no case can an institution be reimbursed out of the Insurance
Fund for losses, but in certain of the cases which you have specified,
the Department of Property and Supplies, with the approval of the
Governor, may authorize the rebuilding, restoration or replacement of
the property damaged or destroyed, and the expense of such rebuild-
ing, restoration or replacement will be paid out of the Insurance
Fund.

It is unlawful for a State institution to earry insurance against any
loss or damage of property which may be rebuilt, restored or replaced
at the expense of the State Insurance Fund. Opinion of Deputy At-
torney General Hull, January 13, 1921, above cited, in which prior
opinions of this Department are reviewed. In all other cases, the
boards of trustees may, in their diseretion, purchase insurance.

‘We shall now take up the specific cases you mention:
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(a) Losses by fire: These losses are covered by the State Insur-
ance Fund. The purchase of fire insurance would be unlawful.
Deputy Attorney General Hull’s opinion, above cited.

(b) Losses by tornado: Such losses are losses by ‘‘casualty’’ and
are covered by the State Insurance Fund. The purchase of tornado
insurance would be unlawful.

(¢) Losses from elevator accidents: Such losses are also ‘‘by cas-
ualty,”” and elevator insurance cannot lawfully be carried.

(d) Losses resulting from boiler explosions: Losses occuring as
the result of boiler explosions would be ‘‘by casualty,’”” and while
losses to State property would be covered by the State Insurance Fund,
the Legislature has by the Act of May 21, 1921, P. L. 549, expressly
authorized the purchase of boiler insurance. Boards of trustees may,
therefore, carry such insurance if they deem it advisable to do so.

(e) Losses resulting from accidents in connection with new con-
structton: Such losses, would be ‘‘by casualty,”’” and the situation is
identical with those mentioned under (b) and (e).

(f) Losses resulting from automobile accidents and(g) Losses of
automobiles by fire or theft : Damage to or destruction of automobiles by
fire, or as the result of accidental collision, is covered by the State In-
surance Fund, and cannot lawfully be covered by insurance. Losses by
theft are not covered by the State Insurance Fund, and insurance
against such losses may be carried. Opinion of Deputy Attorney
General Keller, dated October 4, 1916. (Official Opinions of the At-
torney General 1915, 1916, p. 268.)

(h) Losses by payroll theft or burglary: These losses are not
covered by the State Insurance Fund and insurance against them may
be carried.

2. Whether they should purchase boiler insurance or insurance to
cover the theft of automobiles or losses by payroll theft or burglary
rests in the discretion of the several boards of trustees. They should
act with the same care which prudent business men would exercise in
the protection of their own property. Conditions in the various parts
of the Commonwealth and at the several institutions vary, and it
would not be possible to lay down a rule which would be applicable
to all such boards of trustees throughout the State, except this, that
boards of trustees will never be subject either to ecriticism or sur-
charge in exercising the greatest possible degree of care in safe- guard-
ing the Commonwealth’s property which is placed in their custody.

3. Insofar as concerns expenditures for insurance there is no pos-
sible distinction between the legality of expenditures made from State
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appropriations and from funds received from other sources for ser-
vices rendered by the institutions. It would be absolutely unlawful
to use the latter money to pay for an unlawful purchase. Notwith-
standing the fact that such money is denominated “County Funds’’
or by another designation, it is, as we have previously advised you,
State property as soon as reeeived by the board of: trustees,

1. Collections of Moneys Due to Institutions
You ask to be advised upon the following questions:

‘“1l. Can these institutions employ local attorneys to
collect their bills after obtaining permission of the De-
partment of Welfare and the approval of the Depart-
.ment of Justice?”’ '

‘2. If so, what should be the basis of compensation
to the attorneys for collecting these aceounts?’’

‘8. 1If they cannot employ their own attorneys, will
the Department of Justice make these collections for
them ?’’

‘“4, If the Department of Justice makes collections,
should the money collected be deposited in the general
fund of the Commonwealth or be turned over to the in-
stitution to be used by it?”’

Section 509 of the Administrative Code (Act of June 7, 1923, P.
L. 498) provides that whenever any taxes or other accounts of any
kind whatever due the Commonwealth shall remain overdue and un-
paid for a period of six months, it shall be the duty of the depart-
ment, board, or commission to which the money should have been
paid to refer the account to the Department of Justice for collection;
and it is the duty of this Department in any such case to endeavor
to make the collection.

Accordingly, all State institutions should, at least once every month,
notify this Department of any account which has become delinquent
during the preceding month. This Department will in all such cases
appoint special attorneys in localities where collections. are to be
made for the purpose of taking such steps as may be necessary to
compel payment of the accounts due. The detailed procedure for
handling these collections has been communicated to the Depart-
ment of Welfare which in turn no doubt has outlined the procedure
to the institutions within that Department.

There is no statutory rule fixing the amount of compensation to
be paid to the special attorneys undertaking these collections. The
Legislature did by the Act of April 12, 1923, P. L. 63, fix the fees
of attorneys employed by the Auditor General to collect delinquent
State taxes. This Department will in all cases fix the fees of local
attorneys to whom collections are referred and will adhere as nearly
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as possible to the schedule established by the Aect of April 12, 1923,
P. L. 63, although in view of the small accounts involved in some
of these collections it will not be possible for us to adhere strictly
to the schedule mentioned.

In all cases the compensation of special attorneys to whom these
collections are referred will be deducted from the amounts collected.
The balance after deducting the expenses of collection will be turned
over to the inmstitution to which the money was owing to be paid-
into the account into which the money would have been paid if the
institution had made the collection without the assistance of this De-
partment.

J. Disposition of Unserviceable Property

You inquire whether the boards of trustees of State institutions
may dispose of unserviceable State property independently of the De-
partment of Property and Supplies, and if not, what is embraced
within the meaning of the word ‘‘unserviceable’’ as used in this
connection.

Section 508 of the Administrative Code renders it the duty of
every department, board or commision having possession of ‘‘any
furnishings or other personal property of this Commonwealth’’ which
are ‘‘no longer of service’’ to the Commonwealth ‘‘to put such prop-
erty into the custody of the Department of Property and Supplies;”’
and it is the duty of that department, under Section 2103 (i) of
the Administrative Code, to issue a receipt for such property, make
record thereof, and as soon as convenient, sell it at public or private
sale in the City of Harrisburg, or elsewhere, as may seem advisable.
A proviso to this clause of The Administrative Code authorizes the
Department of Property and Supplies to exchange on account of
the purchase price of new property, any unserviceable property
turned over to it, if.the department, board or commission in whose
possession it was, at the time of turning it over to the Department
of Property and Supplies, shall requisition that Department to fur-
nish new property of a similar character or shall request that de-
partment as purchasing agent to purchase new property of a similar
character.

Accordingly, the disposition of unserviceable property of the Com-
monwealth in the possession of the board of trustees of a State in-
stitution is a matter exclusively for the Department of Property and
Supplies.

Regarding the second part of your question, we are of the opinion
that Sections 508 and 2103 (i) of The Administrative Code relate
only to sueh personal property as was part of the equipment of an
institution, and that they do not cover the disposition of produce,
crops or animals raised by the institution or articles manufactured
by its inmates.
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Section 508 speaks of property which ‘‘shall no longer be of ser-
vice’’ to the Commonwealth. This language clearly imports that
the property shall previously have been ‘‘of service,’” that it shall
have been in use and shall have become unfit for further use. The
same expression appears in Section 2103 (i).

Accordingly, we advise you that State institutions are not required
to turn over to the Department of Property and Supplies surplus
produets of their farms or gardens or surplus young live-stock or
surplus articles manufactured by their inmates.

There is, however, no general law permitting boards of trustees
of State institutions to dispose of such property except in the case
of institutions ‘‘for the care and treatment of the insane, feeble-
minded and epileptic persons,”’ which may, under the Aect of April
27, 1925, P. L. 307, sell or exchange, in a limited market, ‘‘supplies,
manufactured articles, goods, and products * * * made, manufac-
tured or produced’’ by their inmates. The market is limited to the
Commonwealth, any political sub-division thereof or any State-aided
institution.

Without statutory authority, State property of any description
cannot be sold by any State agency having possession thereof. The
inability of State institutions lawfully to sell or exchange in the
open market surplus farm, garden or animal products raised by them
on land owned by the Commonwealth for the purpose of raising such
products, should be called to the attention of the Legislature at its
next session.

v
PAYING AND FINANCING EXPENSES

You ask a number of questions which we shall discuss under this
general heading.

Before answering them, we call your attention in a preliminary
way, to the fact that there is no uniformity of method in providing
for the payment of the expenses of operating the many institutions
within the Department of Welfare.

All of them receive appropriations from the Legislature for the
payment of certain extraordinary expenses; but their maintenance
expenses must be met in a variety of ways. Thus the State medical
and surgical hospitals pay their running expenses in part out of
moneys appropriated by the State, and in part out of receipts from
patients; the penltentlarles pay the salaries of their officers out of
State appropriations, and the cost of keeping prisoners, exclusive of
this item, must be collected from the several counties from which the
prisoners were committed; and the mental hospitals pay their main-
tenance expenses in part out of moneys appropriated by the State
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and in part out of the collections from the counties or poor distriets.

In the cases of medical and surgieal hospitals it is almost impossible
to foretell at the beginning of the biennium whether the amounts ap-
propriated by the Legislature will suffice for the payment of the
biennium’s maintenance expenses, for the reason that the collections
from the patients are uncertain and vary widely from period to
period. .

No provision whatever has been made by the Legislature for finan-
cing the expenses of penitentiaries pending the collection of their
quarterly bills from the several counties, nor has any provision been
made for financing any of the other welfare institutions which must
depend in part upon collections from political subdivisions of the
State during the periods intervening between payments.

This state of affairs should be corrected by -the Legislature, par-
ticularly in view of the answers which we shall be obliged to give in
the following pages to certain of your questions.

A. ERequisitions
Your first question under this heading is as follows:

“l. In regard to requisitions drawn by these institu-
tions on the Auditor General is there any law governing
the basis of payment of moneys to these institutions,
and if not, can the Auditor General use his discretion in
this matter?”’

Before answering this question we desire to call attention to the
fact that all requisitions for State institutions within the Department
of Welfare should be drawn by the Department of Welfare rather
than by the institutions themselves.

Section 223 of The Administrative Code provides that:

‘“All warrants for the payment of salaries, compensa-
tion or other disbursements, of or for departmental ad-
ministrative boards or commissions * * * ghall be
drawn upon requisitions of the head of the department
with which such departmental administrative boards or
commisisons * * * are connected.”’

This provision is applicable whether appropriations against which
requisitions are issued were made to the Department of Welfare or
to the boards of trustees of the institutions. Piccirilli Brothers vs.
Lewis, 282 Pa. 328, at pages 333 to 335.

We realize that this practice is not being followed at the present
time. Instead of requiring requisitions to be issued by the Depart-
ment of Welfare, the fiscal officers of the State are permitting the
requisitions to be drawn directly by boards of trustees to which the
appropriations were made. However, before the requisitions are



OPINIONS OF THE ATTORNEY GENERAL 145

honored, the approval of the Department of Welfare is required.
While it would be better to comply with the explicit directions con-
tained in Section 223 of the Administrative Code, the present prac-
tice is a substantial compliance with that requirement; but it would
be entirely unlawful for requisitions for any of these boards to be
honored in the absence of the approving signature of the Secretary
of Welfare or her deputy.

Coming now to your question, you desire . to know whether there is
any law governing the basis of paying moneys out of appropriations
made to the welfare institutions, and if not, whether the Awuditor
General may, in his diseretion, determine from time to time how
much of the several appropriations should be paid for expenses in-
curred by these institutions.

The Act of March 15, 1899, P. L. 8., which is still in force provides:

““That all appropriations hereafter made to educa-
tional, penal, reformatory, charitable, benevolent, or elee-
mosynary institutions shall be paid on the warrant of
the Auditor General on a settlement made by him and
the State Treasurer, but no warrant shall be drawn on
settlement made until the directors or managers of such
institutions shall have made, under oath to the Auditor
General, a report accompanied by the vouchers, con-
taining a specifically itemized statement of the receipts
from all sources and the expenses of the institution dur-.
ing the previous quarter, together with the cash balance
on hand, and the same is approved by him and the State
Treasurer, nor until the Treasurer shall have sufficient
money in the treasury, not otherwise appropriated, to
pay the quarterly instalments due the institution; and
unexpended balances of sums appropriated for specific
purposes shall not be used for other purposes, whether
specific or general, and shall revert to the State Treas-
ury at the close of the two fiscal years for which it was
made.”’

Obviously this Act applies only to appropriations for maintenance
and has no bearing whatever upon appropriations for construction,
equipment or capital expenditures generally.

Under the Act of 1899 settlements are to be made on a quarterly
basis and the institutions cannot be paid more than the difference
between their receipts from all sources during the previous quarter
and their expenses during the same period.

The only other statutory provisions which have any bearing on
your question are Sections 604 and 503 of The Administrative Code.

Under Section 604 the Governor has the right to require all ad-
ministrative agencies under him to submit, periodically, budget es-
timates showing the amounts which they propose to spend during
the ensuing period prescribed by the Gavernor. These estimates
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having been approved by the Governor, administrative agencies are
prohibited from exceeding them without the Governor’s approval.

Section 503 of the Code renders all of the financial operations of
boards of trustees of State institutions within the Department of
Welfare subject to the approval of that department.

Accordingly, the amounts which would be payable to the institu-
tions under the Act of 1899 may be diminished if their budgets do
not call for expenditures from appropriated funds of the full amounts
to which they would otherwise be entitled under the Act of 1899.

With regard to appropriations for purposes other than maintenance,
the only statutory provisions having any bearing upon the amounts
to be expended from time to time during the appropriation period
are Sections 604 and 503 of The Administrative Code to which ref-
erence has already been made. The Auditor General does not have
any discretion with regard to the expenditure of these appropria-
tions, but must be governed by the requisitions presented by or with
the approval of the Department of Welfare, which requisitions must
be in accordance with the budget estimates approved by the qu—
ernor.

Your next question is as follows:

‘2. If an institution’s appropriation has been over-
requisitioned, due to the fact that the institution has
withheld the recording of ecash received and has
failed to report the withholding of cash on its last quar-
terly report for the biennium so that the amount re-
ceived from the State for the biennium was more than
it should have been if all cash received had been re-
corded and reported, should the amount over-requisi-
tioned for the biennium be returned to the State Treas-
urer?’’

The answer to this question is perfectly clear. In the event that an
institution by failing to record and report cash received during the
last quarter of the biennium has obtained more money from the
State Treasury than it was entitled to receive under the provisions of
the Aet of March 15, 1899, P. L. 8, the excess must be refunded to
the State Treasurer as soon as the error is discovered.

We understand that it has been the practice of the Auditor Gen-
eral to require these refunds to be made in cases covered by the
above question and answer.

‘3. Have these institutions the right to expend any
moneys unless approved by the Department of Welfare
and the Auditor General?”’

As you have already been advised, under Section 503 of The Ad-
ministrative Code boards of trustees of State institutions within the
Department of Welfare are ‘‘subject and responsible to’’ that de-



OPINION® OF THE ATTORNEY GENERAL 147

partment ‘‘in all matters involving the expenditure of money.”’ Aec-
cordingly, the Department of Welfare’s approval must be obtained
for all expenditures, including those made from funds other than
State appropriations. This approval need not be obtained for every
item of expenditure, but may be obtained upon the basis of a classified
budget, approved prior to the making of the expenditure.

The Auditor General’s approval is not a pre-requisite to the expen-
diture of moneys not in the State Treasury; but the Auditor General,
in auditing the accounts of the institution should ecall to the attention
of the Department of Welfare and the institution any expenditures
which he believes to have been illegal. If the Auditor General’s view
is questioned, he should request the Department of Justice to pass
upon the legal question involved; and if the expenditures be held to
have been illegal, the officer who made them would be liable in the
amount thereof.

The responsibility of the treasurer of a State institution for the
expenditure of moneys received by the institution and which are not
payable into the State Treasury is exactly the same as the responsi-
bility of the State Treasurer for disbursing moneys in the State Treas-
ury. The expenditures must in either case be lawful.

Treasurers of State institutions have the same opportunity to pro-
tect themselves from liability as is available to the State Treasurer.
If a treasurer is doubtful concerning the legality of a proposed expen-
diture, he should consult the Department of Justice and follow its ad-
vice. Section 509 of The Administrative Code provides that ‘‘when
any officer shall follow the advice given him by the Department of
Justice, he shall not be in any way liable for so doing, upon his official
bond or otherwise.”” This provision was construed and sustained by
the Supreme Court in Commonwealth vs. Lewis, 282 Pa. 306 (1925).

““4. Does the Department of Welfare have the power
and is it the duty of the Department to make examina-
tions of the books, records and acts of the institutions be-
fore approving the requisitions drawn by the State insti-
tutions on the Auditor General? What are the responsi-
bilities of the Department in this matter?’’

As we have already pointed out, it is the duty of the Department
of Welfare, under Section 223 of The Administrative Code, to draw all
requisitions for these institutions. The present practice, however, is
to permit the institutions to draw the requisitions, subject to the ap-
proval of the Department of Welfare. ‘

Whether the Department draws or merely approved the requisi-
tions it shares the responsibility for the expenditures covered by them
(Section 503 of The Administrative Code). It follows as a necessary
conclusion, that the Department has the power and the duty to make
such examinations of the books, records and accounts of the institu-
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tions as it may deem necessary to satisfy itself respecting the legality
and propriety of all payments requested by the respective boards of
trustees.

B. Adwvance Requisitions

Under certain circumstances, institutions are entitled to advance-
ments against appropriations made by the Legislature for the payment
of their expenses.

You inquire whether the institutions are limited by law as to the
‘amount of such advance requisitions, or whether the Auditor General
is given full diseretion as to the amount which he should advance to
any institution. ,

Advancements- against appropriations are covered exclusively by
the provisions of the Act of April 23, 1909, P. L, 146, as amended by
the Act of June 2, 1915, P. L. 726 )

Under this Act it is lawful for the Department of Welfare on be-
half of the board of trustees of a State institution (or the board, acting
with the approval of the Department) to requisition the Auditor Gen-
eral for an advancement against its appropriation in any amount
which the board feels it should have; but the amount to be granted
upon such requisition is exclusively within the diseretion of the Au-
ditor General. The language of the act is:

¢% * ¥ the Auditor General, after the approval of
said requisition by himself and the State Treasurer, shall
draw his warrant upon the latter officer for such sum or
sums, to be paid out of the appropriation, as in the dis-
cretion of the Auditor General may be necessary * * *77,
The act further provides that in no case shall the advancement ex-
ceed the amount of the bond of the officer or individual having con-
trol of disbursements from the funds advanced.

C. Loans

““1. Does the board of trustees have the legal right as
a body to borrow money ?”’

Boards of trustees of State institutions are administrative officers of
the executive branch of the State government. Ag such they do not
have the right to borrow money in the name of the Commonwealth;
and as all of their acts must be done in the name of the Commonwealth
it necessarily follows that they cannot lawfully borrow money, as a
body, under any circumstances.

¢“2, 1If the members of a board of trustees, either as
a body or individually, borrow money and use it for their
institutions, who is legally liable for the money borrowed.

If boards of trustees borrow money and use it for the operation of
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