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OPINIONS TO THE DEPARTMENT OF AGRICULTURE 
Tawatio-n-Reimbursement of license tax mistakenly paid-Dog law. 

Where a license fee for a dog has been paid under a mistake of fact and the 
same has been turned into the State Treasury, there is no authority in law for 
reimbursing the person who has mistakenly paid it. 

Hon. F. P. Willits, 
Secretary of Agriculture, 

Harrisburg, Pa. 

Dear Sir: 

Departme:nt of Justice, 
Harrisburg, Pa., March 20, 1925. 

This Department has your request of the 6th instant for an 
o:r>inion as to whether or not there is authority to reimburse a party 
who has paid a license fee for a dog under some mistake of fact. 

The instances which you cite are: (1) Where more than one 
license has been issued for the same dog to two different members 
of a family, neither knowing that the other has made application, 
the proper fee having been paid for each license; and (2) where 
an application for a license for a spayed female dog de·sctibes the 
same as a female dog and the license has been issued for a dog 
thus described upon the payment of $2.00, the fee prescribed for 
such a dog, whereas, the fee for a spayed female dog is $1.00. 

You also state that by the time the error is discovered by the 
owner of the dog, the money paid for the license has been forwarded 
by the Oounty Treasurer to the State Treasurer, and there deposited 
to the credit of the "Dog Fund." 

• I am of the opinion that reimbursement under circumstances of 
tJiis kind can not be made, :first1 because it is contrary to public 
policy; and second, because there is no specific appropriation for 
that purpose. 

First: 
"In the absence of express statutory provision to the 

contrary, the recovery back of a license-tax which was 
voluntarily paid will not be tolerated." 25 Oya. of Law 
and Proaedwre. Page 631. 

The license fee to which you refer was volllntarily paid, as shown 
by the following situations: 

"The very word used te> describe an involuntary pay
ment imports a payment made against the will of the 
person who pays. It implies that there is some fact or 
circumstance which overcomes the will and imposes a 
necessity of payme:rut in order to escape fuFther ills." 
21 R. 0. L. page 146. 

(5) 
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The payment of a tax to prevent seizure of property is not an 
involuntary payment, unless it appears that an attempt has been 
made by the officer to seize and sell the property. 21 R. 0. L. 
page 160. 

The Legislature has not by statute modified the above cited rules 
with respect to the fee for a dog license. 

Second: Section 1 of the Act of May 11) 1909) P. L. 519 (West 
Penna. Stat.) Sec. 8172) provides that: 

"It shall be unlawful for any officer of this Common
wealth to authorize the payment of any money, by war
rant or otherwise, out of the State Treasury, or for 
the State Treasurer to pay any money out of the State 
Treasury, except in accordance with the provisions of 
an Act of Assembly setting forth the amount to be 
expended * * * * * * *." 

No appropriation has been made under which refunds may be 
made to those who have paid the fee for a dog license under any 
mistake of law or fact. 

I, therefore, advise that no such refund may be made. 

Yours very truly, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Inspection of automobiles-Uniform and badge of officers stopping automobiles-
Department of Agriculture-Statutes-Acts of June 30, 1919, Juli 2, 1923, and 
April 27, 1925. 

The Act of June 30, 1919, P. L. 678, as amended by the Act of .A.pril 27, 1925, 
P . L. 254, requiring certain officers to be in uniform and to exhibit badges of 
authority when stopping motor-vehicles, for inspection, does not apply to officers 
of the Department of Agriculture who are authorized to stop vehicles under the 
.A.ct of July 2, 1923, P. L. 991, to enforce the Japanese beetle quarantine. 

Hon. F. P. Willits, 
Secretary of Agriculture, 
Harrisburgh, Penna. 

Sir: 

Department of Justice, 
Harrisburg, Pa., May 23, 1925. 

We have your request for an opm1on as to whether or not the 
Secreta~y of Agriculture and his authorized agents are required 
to be in uniform and to exhibit a badge or other sign of authority 
in order that they may stop motor vehicles on the highways of the 
State for inspection in the performance of their duty in enforcing 
the Japanese beetle quarantine. 
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Section 2 of the Act of July 2, 1923, P. L. 991, provides, I.niter 
alia, as follows: 

"The Secretary of Agriculture . may also establish 
quarantines and quarantine restrictions in affected areas 
(affected by Japanese beetle) and areas adjacent there
to, and adopt, issue, and enforce rules and regulations 
relative· to such quarantine and for the control and 
limitation of this pest. Under such quarantines the 
Secretary of Agriculture, or his authorized agents, may 
prohibit and prevent the movement, without inspection, 
or the shipment or transportation of any agricultural, 
horticultural, or any other material of any character 
whatsoever capable of carrying this pest in any state 
of its development; and, further, he may, under such 
quarantine, intercept, stop, and detain, for official in
spection, any person, car, vessel, truck, automobile, 
wagon, or other vehicle suspected or known to carry any 
material in violation of any quarantine, or any official 
rules or regulations thereunder, established by authority 
of this act." 

You~ inquiry is suggested by the approval on April 27, 1925, of 
Act No. 160, which further amends Section 26 of the Act of June 
30, 1919, P. L. 678. 

Said Section 26, as last amended prior to 1925, by the Act of 
June 14, 1923, P. L. 718, provided, inter alia, as follows: 

"The operator of any motor vehicle shall stop upon 
request or signal of any constable, police officer, or mem
ber of the State Police Force, or designated officer of 
the State Highway Department, who shall be in uni
form or shall exhibit his badge or other sign of author
ity, and shall, upon request, exhibit his registration 
certificate or license, and shall write his. name in the 
presence of such officer, if so required, for the purpose 
of establishing his identity. He shall also furnish, to 
any legally constituted authority, any information in 
his possession as to the identity of the operator or owner 
of any motor vehicle. 

"Any constable or police officer or member of the State 
Police Force or designated officer of the State High
way Department, who shall be in uniform or shall ex
hibit his badge or other sign of authority, shall have the 
right to stop any motor vehicle, upon request or signal, 
for the purpose of inspecting the said motor vehicle 
as to its equipment and operation, or manufacturer's 
number or motor number or weight, and securing such 
other information as may be necessary.'' 

Said Section 26 is re-enacted by Act No. 160, Session of · 1925, 
as above quoted, changing the sentence "who shall 0 be in uniform 
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u,r shall exhibit his uadge or other sign of authority," to read "who 
shall be in uniform and shall exhibit his badge or other sign of 
authority." This change being made in the two places where the 
above quoted sentence appears. Thus the intent of the amendment 
is that the authority in the officers therein specified to stop a 
motor vehicle upon the highway is limited to those instances in 
which such officers are in uniform and exhibit their badge or other 
sign of authority. 

The question then is-does the provision of Act No. 160 of 1925, 
amending the Motor Vehicle Act by limiting the requirement that 
operators of motor vehicles shall stop upon signal from the officers 
therein named, and by limiting the right of such officers to stop a 
motor vehicle upon the highway, to those instances in which such 
officer is in uniform and exhibits his badge or other sign of authority, 
apply to th.e Japanese Beetle Act so as to require the Secretary 
of Agriculture, or his authorized agent, to be in uniform and ex
hibit hls badge or other sign of authority as a prerequisite of his 
right to stop the vehicles therein enumerated. 

Both the Motor Vehicle Act of 1919 and the .Japanese Beetle Act 
of 192S authorized the stoppage of a motor vehicle travelling upon 
the highway by the representatives of the Commonwealth therein 
designated for the purposes therein set forth. They were unrelated 
acts, independent one of the other, and contained different provis
ions. Each designated different officers as those to whom such 
authority was delegated from those designated in the other; each 
specified different reasons for the exer~ise of sucb authority and 
cUfferent purposes to be accomplished thereby from those reasons 
and purposes specified in the other; the one required as a condition 
of the right to exercise the authority given that the representative of 
the Commonwealth be in uniform or exhibit his badge or other sign' 
of authority, while the other contained no such limitation or re
quirement; the Motor Vehicle Act contains no limit as to the time 
or place where such authority may be exercised, while in the Japan
ese Beetle Act the right to stop vehicles is limited to the places in 
which a quarantine has been declared and to the time within which 
such quarantine is effective. Either one could be repealed without 
affecting the other. 

I see no reason why this amendment to the motor vehicle law 
requiring the officers therein named to be in uniform when stopping 
a motor vehicle should be construed as affecting the right given 
under the Japanese Beetle Act to other officers to stop motor vehicles 
for an entirely different purpose. 

Act No. 160 of 1925 is not an independent Act repealing all in
consistent provi'sions of other Acts, but is an amendment to a specific 
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act. There is no notice contnined in its title that it affects the 
Japanese Beetle Act~ and so for that reason also its provisions must 
be confined to the Motor Vehicle Act. 

This conclusion is further strengthened by the fact that the au
thority ,contained in the Act of 1919, and the limitation thereof in 
the Act of April 27, 1925, is confined to the stoppage of motor vehicles, 
while the authority contained in the Japanese Beetle Act of 1923, 
applies to individuals, cars, vessels, trucks and wagons as well as to 
motor vehicles. 

Your inquiry is therefore answered in the negative. It may be 
added that you and your agents when exercising the right granted 
you to stop vehicles must show your authority so to do, and it is 
advisable that such authority be made apparent to the operator or 
driver of such vehicle by distinctive uniform or badge, or both. 

Very truly y·ours, 

DEPARTMENT OF ;JUSTICE, 

.JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Carbonated beverages-Ginger ale-Reg·istration of-Act of May 14, 1925. 

Ginger ale may be lawfully registered under the Act of May 14, 1925 (Act 
No. 399), without reference to the ingredients which it contains, if the Secretary 
of Agriculture is satisfied that it does not contain any added poisonous or dele
terious substances; the Act of May 14, 1925, does not repeal the Act of March 11, 
1909, P. L. 15. 

Department of Justice, 
Harrisburg, Pa., July 8, 1925. 

Honorable F. P. Willets, 'Secretary of Agriculture, Harrisburg, Penn
sylvania. 

Sir: We have your request for an opinion with respect to the 
construction to be placed upon sections 5 and 22 of Act No. 399 of 
the rn25 Session, approved May 14, 1925, when read in conjunction 
with section 4 of the Act of March 11, 1909, P. L. 15, insofar as these 
statutory provisions affect the sale of ginger ale in Pennsylvania. 

Section 5 of the Act of May 14, 1925 provides: 

"No carbonated beverages or still drinks shall be made 
except from syrup containing pure cane or beet sugar 
and pure flavoring materials with or without added 
fruit acids and with or without added color. Such 
carbonated beverages or still drinks shall contain not 
less than eight per centum sugar by weight. · * * * * * 
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Carbonated beverages or still drinks not in compliance 
with this section shall be deemed adulterated." 

Section 22 of the Act of May 14, 1925 provides: 
"This Act does not repeal or in any wise affect * * * 

any of the provisions of the Act approved the eleventh 
day of March, one thousand nine hundred and nine 
(Pamphlet Laws, fifteen) entitled 'An A-ct relating to 
non-alcoholic drinks; * * * *' " 

Section 4 of the Act of March 11, 1909, P. L. 15 contains the follow
ing proviso: 

"* * * Provided, That any non-alcoholic drink which 
does not contain any added poisonous or deleterious 
ingredients shall not be deemed to be adulterated or 
misbranded under the following conditions; 

"A. In the case of mixtures or compounds which may 
be now, or from time to time hereafter, known as non· 
alcoholic beverages under their own distinctive names, 
and not an imitation of, or offered for sale under the 
name of, another article.'' 

We understand that your inquiry arises_ under the following facts: 

The manufacturer of a nationally known brand of ginger ale has 
demanded registration under the Act of May 14, 1925 of the ginge1• 
ale manufactured by it, notwithstanding the fact that such ginger 
ale contains less than eight per centum sugar by weight. Since the 
passage of the Act of March 11, 1909 ginger ale has become recognized 
as the distinctive name of an article of non-alcoholic beverage. It 
i~ defined for the purposes of the enforcement of · the Federal Food 
and Drug Laws in Food Inspection Decision of the United States De
partment of Agriculture, No.185, issued December 18, 1922 as follows: 

"Ginger Ale is the carbonated beverage prepared from 
ginger ale flavor, sugar (sucrose) sirup, harmless 
organic acid, potable water, and caramel color." 

We understand that your Department concedes that at the present 
time ginger ale is known as a non-alcoholic beverage under its own 
distinctive name, thus concurring in the recognition which has been 
given to ginger ale by the United States Department of Agriculture. 

Except for the clear expression of legislative intent in section 22 
of the Act of May 14, 1923 that the Act of 1925 does not repeal or in 
any wise affect any of the provisions of the act of March 11, 1909, 
P . L. 15, there would be no question but that in order to be deemed 
unadulterated under the Act of 1925 it would be necessary for ginger 
ale to contain at least eight per centum sugar by weight; and your 
Department could not lawfully register a beverage under the pro
visions of section 3 of the Act of 1925 knowing that the beverage for 
which registratiQn was demanded was an adulterated beverage. 
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However, in view of the provision contained in section 22 of the Act 
of 1925 as previously quoted it is necessary to read the Act of March 
11, 1909 and the Act of May 14, 19'25 together and for purposes of 
interpretation to construe them as if they were one Act approved on 
the same day. 

When the Act of 1909 was enacted ginger ale was apparently not 
regarded as a non-alcoholic drink known under its own distinctive 
name for in section 2 ginger ale was specifically mentioned as one 
of the articles to be comprehended within the term "non-alcoholic 
drink" _as used in that act; but in section 4 of the Act of 1909 the 
Legislature not only provided that a mixture or compound which 
in 1909 was known as a non-alcoholic beverage under its own dis
tinctive name should not be deemed adulterated if it contained no 
added poisonous or deleterious ingredients, but it also provided that 
any mixture or compound which might in the future become know:n 
as a non-alcoholic beverage under its own distinctive name should 
he deemed non-adulterated unless it contained added poisonous or 
deleterious ingredients. 

Accordingly the Legislature evidenced its definite intention to 
exempt from the provisions of law specifying the ingredients to be 
or not to be contained in non-alcoholic beverages any mixtures or 
compounds which might at any time in the future attain recognition 
as non-alcoholic beverages under their own distinctive names, pro
vided only, that such beverages contain no added poisonous or de
leterious substances. 

In view of the fact that section 22 of the Act of 1925 provides that 
the Act of 1925 shall in no wise effect any of the provisions of the 
Act of 19:09, section 4 of the Act of 1909 must be read and interpreted 
as if the Act of 1925 had never been enacted. 

Under Section 4 of the Act of 1909 a non-alcoholic beverage, if it 
is a mixture or compound known as a non-alcoholic beverage under 
its own distinctive name, can be deemed adulterated only if it contains 
added poisonous or deleterious ingredients. 

As your Department recognizes ginger ale as a mixture or com
pound known as· a non-alcoholic beverage under its own distinctive 
name we are clearly of the opinion that Section 5 of the Act of 1925 
has no application to the manufacture of this article. 

You are advised that you may lawfully register ginger ale under 
the Act of May 14, 1925 without any reference to the ingredients 
which it contains if you are satisfied that it does not contain any 
added poisonous or deleterious substances. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Spemal Depwty Attorney General. 
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Department of A.grimltwre-Authority to order the destruction of potato plants 
which are within the area quarantined against the potato wart disease-Acts of 
April 6, 1921, P. L. 112, April 18, 1919, P. L . 7.1. 
The Secretary of Agriculture or his agents have the legal right to require the 

owner or the person in control of the land involved to destroy such forbidden or 
non-permitted potato plants. If the person refuses to destroy them then the 
Se<Jretary or his agents have the right to destroy t:lhe plants and the person thus 
refusing is subject to prosecution for refusal to obey such order as he was in the 
first instance for planting the plants in question and allowing them to grew. 

Department of Justice, 
Harrisburg, Pa., July 25, 1925. 

Honorable Frank P. Willits, Secretary of Agricult~re, ' Harris
burg, Pa. 

Dear Secretary Willits: I am in receipt of your request for an 
opinion c~mcerning your rights in general under the Act of April 
18, 1919, P. L. 71, as amended by the Act of April 6, 1921, P. L. 112, 
and in particular as to the right of your agents to order the destruc
tion of potato plants which are within an area quarantined against 
the potato wart disease pursuant to the authority of the above men
tioned Acts, and are of a variety not specifically allowed by the 
permit obtained from the Department of Agriculture for the plant
ing of potatoes within such quarantined area. 

In general, the law specifically gives you the power and imposes 
upon you the duty of establishing a quarantine and quarantine re
strictions in areas affected by the potato wart disease and areafl 
adjacent thereto. The grant of this power and the imposition of 
this duty is a valid exercise of the police power of the legislature, 
and is therefore, effective as far as your rights and duties are con
cerned. 

The legislature also gives you the power ·and imposes upon you the 
duty "to adopt, issue and enforce rules and regulations relative to 
such quarantine and for the control and eradication of such disease.'' 

The law also provides that the violation of any provision of the 
act or of any of your rules and regulations adopted under a11tho:rity 
of the Act are to be punished by summary process "before any mayor, 
burgess, magistrate, ·alderman or justice of the peace." 

Your first care should be to make your rules and regulations en
tirely explicit in order that the magistrate may have something 
definite upon which to base his consideration of the complaint. 

Having clearly established a quai-antine upon any area which is 
either affected with the disease, or adjacent to an affected area 
having also clearly determined upon the quarantine restrictions 
which would mean the adoption and issuance of "rules and regula
tions relative to such quarantine,"-and having also adopted and is
sued general rules and regulations "for the control and eradication 
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of such disease", you and your agents have the power and it is your 
duty to proceed vigorously to en~orce the law and the rules and 
t'egula tions. 

Specifically in answer to the question as to what you or your 
agents may do when a variety of potato plant is found growing 
within a quarantine area, which has been forbidden by your rules. 
or regulations, or not authorized by permit, it is clear to me that 
you and your agents have the legal right, either before or after the 
conviction of the person upon whose land within the quarantine 
area such potato plant or plants are growing, to require (if your 
rules and regulations so state) the owner or the person in control 
of the land involved to destroy such forbidden or non-permitted 
potato plants; and if the person refuses to destroy_ them, 
then you or your agents have the right to destroy~ the plants your
selves, and the person thus Fefusing is in my opinion as subject to 
prosecution for refusal to obey the order to destroy the plants as he 
was in the first instanee for planting the plants in question and al
lowing them to grow. 

If the owner, or person in control, will not permit your agen1:s 
to go upon the premises for the purpose of inspection and removal 
of such forbidden or non-permitted potato plants, he is in the wrong 
legally, and every act to prevent you or your agents to perform your 
duties will be either an illegal threat on his part, or an assault as the 
case may be, making him liable to arrest for either threatening or 
obstructing an officer in the performance of his duty, or assault and 
~attery, as the case may be. Naturally, you will not want your 
agents to go to extremes or endanger themselves if the resident should 
be violent. In such case it would be better for the agents to resort 
to legal steps. 

Further, it would be wise to ask. the magistrate, as you are do
ing, not only for the conviction of the accused person, but also have 
an order upon him to destroy the plants existing contrary to the 
quarantine. 

Anything which the Department of Justice can do to help the en
forcement of the above law will be done gladly upon request. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF. 
Attorney Ge>ner(ll. 
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Department of Agriculture--Unsanitary OondUions-Oontrol Act of 1915, P. L. 581, 
and Administrative Code of 1923. 

In the interest of public health, the Department -0£ Agriculture has the power 
to control as well as prosecute any one preparing meat and meat-food products 
in places where such products are liable to be contaminated or unwholesome for 
human consumption. 

Department of Justice, 
Harrisburg, Pa., August 25, 1925. 

Honorable F. P. Willits, Secr~tary of Agriculture, Harrlsburg, 
Penna. 

Sir: I reply to your memorandum dated July 30, 1925, inquir
ing whether the Bureau of Animal Industry has jurisdiction to 
interfere with the practice of itinerant butchers in killings on farms. 

The places objected to by you are those where, as stated in your 
memorandum, the animals are killed and dressed over the manure 
pile for convenience in disposing of the offals or under dirty wagon
sheds and other outlying or equally undesirable places. Such places 
come under the third classification found in Section 3 of the Act 
of 1915, P. L. 587, which section provides: 

"The word 'establishment' as used in this act, shall 
include * * * (3) any place or any vehicle where meat 
or meat-food products are prepared, manufactured, 
stored, sold, offered for sale, exposed for sale, or trans
ported by land or by water." 

Section 16 of the said Act provides: 

"If, upon examination, it is found that any estab
lishment, or any part of an establishment, * * * is in 
an unclean or insanitary condition, or is being con
ducted or used in such a manner as to make it prob
able that the meat or meat-food products therem or 
produced therein may be rendered unwholesome, or is 
being conducted or used in violation of this act the 
agent making such examination shall report the u~law· 
ful condition to the board, * * * ." 

l:lection 2 of the said Act provides that the term "unwholesome" 
referred to in Section 16-

"* * * shall be understood to include all meats or 
meat-food products which are diseased contaminated 
putrid, unsound, unhealthful or unfit for food." ' 

Section 9 of the said Act, as amended by the Act of 1917, P. L. 
682, provides: 

"It is unlawful in an establishment to expose any 
~neat or meat-food product in such manner or place that 
it may be touched or handled by any person other than 
the owner, lessee, or manager of an establishment 
or other than the agent or employe of such owner, les'. 
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see, or manager, or to expose any meat or meat-food pro
duct to insects, animals, or fowl." 

Section 20 of the said Act provides : 

"This act shall be enforced by the board. To that 
end it may adopt and promulgate such rules and 
regulations as it may deem necessary. <t. " *" 

Section 22 of the said Act provides: 

"Any duties imposed upon or power given to the board 
by this act, may be done or exercised as the board may, 
by standing or special order, direct.'' 

15 

The purpose of this Act as set forth in the title is, "To protect 
the public health by regulating the manufacture, * * * handling, 
" * * and possession of meat and meat-food products; ~ * *" 

After careful study of the entire Act, I advise you as follows: 

1. Under Section 3 such places as those described in your memo
randum are establishments under the control and supervision of the 
State Livestock Sanitary Board. 

2. Under Section 16 of the Act the State Livestock Sanitary 
Board has the right and authority to close any such establishment 
if, after examination, it determines that such establishment is being 
conducted in violation of the terms of such section. The Board ha<J 
the power to prosecute the person or persons conducting such an 
establishment even after the closing thereof. The language of thi:;; 
section is very broad, giving to the Board the power to close any 
establishment being conducted in "such a manner as to make it 
probable that the meat or meat-food products * * * produced there
in may be rendered unwholesome,,_ (See Section 2 fo''r definition of 
"unwholesome".) 

3. The preparing of meats and nieat-food products in such places 
as described in your letter is in violation of Section 9 of the said Act, 
as amended; if in such places meats are exposed to the handling of 
others than those mentioned in the section, and if in such places 
meats are exposed to insects, animals or fowls. 

4. Section 20 and 22 grant authority to the Board to adopt 
and promulgate rules. Such rules may prohibit the killing of ani
mals under the control of your Board in places where the said meat 
or meat-food products are exposed to the handling of others than 
those mentioned in Section 9, as amended, and to insects, animals or 
fowls. Failure on the part of any one to comply with the rules adopt
ed by the Board makes such a person liable to prosecution under the 
terms of Section 21 of said Act, which provides that-
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"Any person who shall violate any of the provisions 
of this act shall be guilty of a misdemeanor, and, upon 
conviction thereof, shall be sentenced to pay a fine not 
exceeding five hundred dollars, or to undergo an imc 
prisonment not exceeding one year, or both. * * *" 

Under Act No. 101 of 1919 all the powers and duties of the State 
Livestock Sanitary -Board were transferred to the Bureau of Ani
mal Industry, and all these powers invested in the Bureau of Ani
mal Industry were transferred to the Department of Agriculture 
in accordance with Section 1501 of the Administrative Code, further 
specified in Section 1502. 

Yours very truly, 
DEPARTMENT OF JUS'l'lCE, 

FRANK' I. GOL.LMAR, 
Devuty Attorney General. 

Animals-Registration of bovine animals-Acts of May 19, 1887, P. L. 130, July 22, 
1913, P. L . 928, and May 28, 1915, P. L. 587. • 

1. The Department of Agriculture, for determining Whether or not an animal 
condemned by the State was or was not a pure-blood bovine, is not limited to such 
registi:y associations as were in existence before the date of the passage of the 
Act of July 22, 1913, P. L. 928. 

2. If an association established siuce the date of the Act of 1913 submits rec
ords which, upon investigation, are deemed honest and as reasonably accurate, at 
least as the registration of an older association, for determining whether an 
animal condemned was or was not a pure-breed bovine, the department should 
recognize such association and make payments on the certificates furnished by it 
to the same extent as it would accept the record of registration in an older asso
ciation. 

Department of Justice, 
Harrisburg, Pa., January 30, 1926. 

Honorable F. P. Willits, Secretary of Agriculture, Harrisburg, Pa. 

Sir: The Attorney General has referred to me your request for au 
opinion as to whether your Department should recognize the registra
tion of bovine animals as made by a new Association called the Hol
stein-Friesian Registry Association, Incorporated, (under the laws 
of Delaware) of which Association Howard C. Reynolds is Secretary. 

You state that all registration of Holstein cattle has heretofore 
been i;nade by means of the Herd Book of the Holstein-Friesian Asso
ciation of America, of which Association Ex-Governor Frank C~ 
Louden of Illinois is President, and that to date no other bl'eed of 
bovine cattle has more than one registry association. The only direct 
reference to registration of bovines is found in the Pennsylvania Act 
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of July 22, 1913, P. L. 928 (supplied by the Act of 1915, P. L. 667) 
which provides that the amount paid by the State shall in no case ex
ceed * * * for a registered bovine animal the sum of $70.00, and in 
the Act of 1887, P. L. 130, providing that every person who by any 
false pretense shall obtain from any club, association, etc., for im
proving the breed of cattle·•· -r, *the registration of any animal in the 
Herd Registry of :mch Association, club, ·• * * shall upon conviction 
be punished by impris~nment, etc. 

'l'he question is whether your Department should recognize only the 
registration in such organizations as were in existence at the time of 
the passage of the Act of 1915. The matter is one of great importance 
to the breeders of cattle throughout the country. 

The old Holstein Association, now the only one recognized by the 
State has spent thousands of dollars gathering progeny records which 
are regularly published in Herd Book form. This book can be ob
tained by any member of the Association. 

In this manner the new Association has access to the records of the 
Holstein-Friesian Association of America, in so far as they are pub-· 
lished in the Herd Boo.le The officers· of the new Association claim 
they do not and will not register any animal in its Herd Book which 
has not been registered by the old Association, either in its Herd Book 
or by certificate for any record subsequent to the publication of the 
Herd Book, or animals which are progen:r, of cattle thus doubly regis
tered or certified. The certificate they claim makes the record com
plete up to the time when registration is made by the new Associa
tion. 

By adopting this system the new Association alleges that the cer· 
tificate issued by them shows as accurate a progeny record as that 
issued by the old Association, and is as good evidence of the pure 
breed nature of animals thus registered by it. 

Section 21 of the Act of 1913, P. L. 928 provides as follows: 

" * «· * The amount paid by the State shall in no case 
exceed * l(· * for a non-registered bovine animal the sum 
of forty dollars ; for a registered bovine animal the sum 
of seventy dollars.* «·*The amount paid by the State, to
gether with the estimated value of the carcass, hide and 
offal, shall not exceed ninety per centum of the fair 
market value of the animal .,, * *." 

This Seetion of the Act pertains to the payment of money for 
animals condemned by the State because they are diseased. It pro· 
vi<illes the means by which the Department can determine the amount 
to be paid, i. e. not more than $40.00 for a non-registered animal and 
not more than $70.0(} for a registered animal. The difference in cost 
to the State may be $30.00 in each case. So it is readily seen that 
under Section 21 the question to be determined is whether the progeny 



18 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

report as submitted to your Department by an owner whose animal 
has been condemned is an accurate record which will prove that the 
condemned animal was a pure bred bovine, and which record there
fore, can be relied upon for the purpose of paying out an additional 
$30.00 of the State's money. 

The Section of the Act relating to registration is intended to fix 
the amount the State shall pay for non-registered bovine animals 
and the amount which shall be paid for registered bovine animals. 
This registration by an Association is in effect legally constituted 
prima facie proof that the animal is a pure bred in its class, and if 
pure bred, the State is bound to pay the larger sum of money, pro
vided always that the registration is of a nature and surrounded witll 
safeguards, such that it is prima facie as good evidence in new Asso
ciations as in the original old one. 

But there is nothing contained in the Act of 1913, P. L. 923, or its 
amendments, which provides that only the Registry Association which 
was in existence at the time of the passage of the Act should be 
recognized. The State is interested in the registration, as far as the 
provisions of this Section of the Act are concerned, only because it 
pays out a larger sum of money on a certificate and needs therefore 
reliable evidence in the line of dependable registration. 

Because the interest of the State is monetary it is your duty to 
protect its funds and to be certain that the registry recognized by 
your Department is an accurate and efficient record. 

Therefore, I am of the opinion that your Department should recog
nize for the purposes of payment by the State, only those registry 
Associations, whether one or more for each pure breed, which can 
furnish certificates which will enable you to assume, so far as it is 
possible to depend on any register, whether the animal condemned by 
the State was a pure bred bovine. 

If the Holstein-Friesian Association (the new Association) submits 
records which upon investigation are decreed by you thoroughly 
honest and as reasonably accurate at least as the registration of the 
old Association, for. determining whether the animal condemned by the 
State was or was not a pure bred bovine, your Department should 
recognize such Association and make payments on the certificates 
furnished by it, to the same extent as you take registration in the old 
Association as acceptable. In other words, the purpose of this par
ticular law was to raise the maximurn thirty dollars for pure breed 
bovine animals as determined by highly reliable registration such as 
the Legislature believed to be provided by the old Association, and 
the burden is on the Department of Agriculture to determine whether 
any new registering Association for any pure breed bovines can be 
relied on with substantially as much certaint-y as the reliance put 
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on pure breed Associations in eAistence at the time of the passage of 
the Act. This is a question of fact and must be investigated and 
ruled on by you. 

Yours very truly, 

DEPARTMENT OF JUSTICE 

FRANK I. GOLLMAR, 
De'[Yldy Attorney General. 

Secretary of Agriculture-Lard Substitiites-Oleornargarinir-"Higgins Nut Product" · 
-Acts of 1909, P. L . 17; 1901, P. L. 32"1. 
The product known as "Higgins Nut Product" comes within the intent and 

meaning of Section 1 of the Act of 1901, P. L. 327 and its amendments, as a 
product defined therein, which cannot be sold in Pennsylvania until compliance is 
h~d with the provisions of said Act of 1901 as amended. 

Department of Justice, 
Harrisburg, Pa., April 16, 1926. 

Honorable Frank P. Willits, Secretary of Agriculture, Harrisburg, 
Pennsylvania. 

Sir: You have asked this department for an opinion as to whether 
a certain product known as "Higgins Nut Product", prepared by the 
Higgins Manufacturing Company of Providence, Rhode Island, should . 
be classed in Pennsylvania as a "lard substitute" within the meaning 
of the Act of March 11, 1909, P. L. 17, or as "oleomargarine'' within . 
the meaning of the Act of May 29, 1901, P. L. 327, and its amendments. 

At a hearing held in my office, when you, Deputy Secretary McKee, 
Director of the Bureau of Foods and Chemistry Kellogg, Chemists of 
said Bureau and Attorneys representing said Higgins Manufacturing 
Company were present, certain facts were submitted to me concern
ing the nature and character of the aforementioned product. Dr. 
Charles H. LaWall, an expert chemist, who made an analysis and 
examination of the product in question for your department, sub
mitted to me the results arrived at, and was examined by attorneys 
for the Higgins Manufacturing Company. 

It is contended that during March, 1925, upon the representations 
then made by said Higgins Manufacturing Company to James Foust, 
Director of the Bureau of Foods and Chemistry, that Mr. Foust 
stated that the product in question would not be "oleomargarine" 
under the Oleomargarine Law of Pennsylvania. It is further con
tended by counsel for said company that Director Foust suggested 
that said company bring its product into Pennsylvania under the 
Lard Substitute Act of 1909. Whereupon, the company in question 
prepared a large number of one pound pasteboard cartons for ship-
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ping said product into Pennsylvania. It also appears from all the 
facts and copies of correspondence submitted to me that Director 
Foust did not have any knowledge of the character of the product in 
question, excepting what had been represented to him by said com
pany and its agents. In the case of a product called "Veroc", on 
April 7, 1925 he wrote the Mayfair Margarin Company of Providence, 
Rhode Island, that this product which was represented to contain 
CdCoanut oil, cottonseed oil and common salt, and which was white 
and used for cooking and baking, would not be oleomargarine. How
ever, Mr. Foust in said letter reserved the right to the Bureau to 
change its position at any time should the product be artifically 
colored or sold to be used in any way as a butter substitute. This 
letter has been referred to by attorneys for the Higgins Manufactur
ing Company. Whatsoever might be predicated on this letter by the 
Higgins Manufacturing Company, it conclusively indicates that 
Director Foust was depending entirely upon the statement of the 
company for the character of the product in question, and this is 
likewise what is contended for by the Bureau of Foods and Chemistry 
in the case of the product here in question, "Higgins Nut Product". 
Shortly thereafter Director Foust sent samples of said "Higgins 
Nut Product", as well as samples of said "Veroc" product to Dr. 
La Wall in Philadelphia for analysis. It appears to us to be quite 
plain that the only reason Director Foust sent samples of both of 
said products to Dr. La Wall, the chemist, to have them analyzed. was 
because of the fact that he was uncertain about the contents and 
character of the product in question, and up to that time was depend
ing entirely upon the representations made by the companies that 
manufactured said products. 

On April 20, 1925 Dr. LaWall submitted a report of his analysis 
and examination of said Higgins Nut Product, and advised that t)lc 
product was not a lard substitute but a butter substitute coming 
under the provisions of the Oleomargarine Law of Pennsylvania. 
Director Foust on April 21, 1925 advised the Higgins Manufacturing 
Company that said Higgins Nut Product was barred from sale in 
Pennsylvania unless sold under the provisions of the Oleomargarine 
Law of Pennsylvania. On June 15, 1925 Mr. Foust was succeeded as 
Director of the Bureau of Foods and Chemistry by James W. Kellogg. 
'fhe Higgins Manufacturing Company presented their claims to Di
rector Kellogg, and Director Kellogg took the same po~tion as his pre
decessor. Later a hParing was requested and held before you. Finally 
the matter was presented to this department in the nature of a hear
ing before me as previously stated. In addition to the testimony of 
Dr. LaWall and other data submitted by your department, the at· 
torneys for the Higgins Manufacturing Company have submitted data 
concerning the character of the product in question, including affi-
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davits and copy of Plaintiff's Brief in the case of Higgins Manu
facturing Company vs. ',Frank A. Page, Collector of Internal Revenue, 
in the District Court of United States for the District of Rhode 
Island, 297 Fed. 644, and samples of certain food prepared in "Higgins 
Nut Product", which food requires deep fat frying. 

It would appear from the facts presented to me that "Higgins 
Nut Product" contains the following: peanut oil, cocoanut oil, mois
ture and salt. No animal fats of any kind are used. Neither milk 
nor butter form any part in its preparation. Likewise, no coloring 
matter is used in the product shipped i.nto Pennsylvania. The pro
duct is white in color. All these facts appear to be admitted by th.e 
11epresentatives of Higgins Manufacturing ·Company. 

The analysis made by Dr. Charles U. La Wall, chemist for th.e 
Bureau of Foods and Chemistry, shows that the sample of the ·pro
duct submitted to him contained , among other things, 12.34% of 
moisture and 1.70% of salt. According to a letter of August 6, 192G 
Gf Attouney Winslow, representing said company, the product con
tains 10.20% of moisture. It is contended by Mr. La Wall and Director 
KellQgg that the product in question is similar in its character to 
Lutter:, that it .is made in imitation of butter without coloring 
matter, that its moisture and salt contents, texture and main uses 
nre similar to butter. It is accordin,gly contended by the Bureau of 
Foods and Chemistry that Higgins Nut Product is "oleomargarine'· 
within the meaning of Section 1 of the Act of May 29, 1901, P. L. 327 
a:s amended. It is contended on the other hand by the Higgins Manu
facturing Company that this product is not ' 'oleomargarine" within 
the meaning of said Act, but that it is .a "lard substitute" within 
the meaning of the Act of March 11, 1909, P. L. 17. 

Section 1 of the Act of May 29, .1901, P. L. 327, as amended by the 
Act of June 5, 1913, P. L. 412, provides in part as follows: 

"That no person, firm or corporation shall * * * sell 
* * * oleomargarine, butterine, 0r any similar substance, 
article, product, or compound, made wholly or ·partly 
out of .any fats, oils, or oleaginous substances, or com
pound thereof, not produced from pure, unadulterated 
m-ilk, or cream from the same, without the admixture or 
addition of any fat foreign to the said milk or cream, 
and which .shall be in imitation of yellow butt~r, pro
du-ced from pure, unadulterated milk, or cream of the 
same, with or without coloring matter, unless such per
son, firm, or corporation shall have first obtained a 
license and paid a license fee as hereinafter provided; 
nor unless the said article, product, or compound, * * * 
shall be made and kept free from all coloration or in
gredients causing it to look lilrn butter of any shade of 
yellow, as hereinafter deseribed: nor unless the same 
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shall be kept and presented in a separate and distinct · 
form and in such manner as will advise the purchaser 
and ~onsumer of its real character; nor unless such per
son, firm, or corporation shall, in all oth~r respects, 
comply with and observe the provisions of this act. For 
the purposes of this act, oleomargarine, butterine, or 
similar substance, shall be deemed to look like, be in 
resemblance of, or in imitation of butter of a shade of 
yellow, when it has a tint or shade containing more than 
one and sixth-tenths degrees of yellow, or of yellow and 
red collectively, but with an excess of yellow over red, 
as measured in the terms of the Lovibond tintometer 
scale, or its equivalent." 

It was said by Judge Henderson, in construing said Act of May 29, 
1901, P. L. 327, in the case of Commonwealth vs. Clewell, 49 Pa. Super. 
Ct. 389, 394: 

"The whole history of the legislation on this subject 
shows that what was aimed at is the prevention of fraud 
on the consumers by the sale to them of another sub
stance as and for butter". 

One of the principal objects of the Statute as was stated by Presi
dent Judge Rice in Commonw'ealth vs. Mellet, '£7 Pa. Super. Ct. 41, 
50 was "to prevent the sale of oleomargarine which, by reason of the 
addition of coloring matter, or of the selection or treatment or 
combination of its component parts, is made to resemble and be in 
imitation of yellow butter." 

Under Section 1 of said Act of May 29, 1901, P. L. 327 as amended, 
the products therein referred to are defined as "oleomargarine, but
terine, or any similar substance, article, product or compound, made 
wholly or partly out of any fats, oils, Qr .oleaginous substances or 
compound thereof, not produced from pure, unadulterated milk, or 
cream from the same, ~- * * and which shall be in imitation of yellow 
butter, produced from pure, unadulterated milk or cream of the same, 
with or without coloring matter, * ·• * nor unless the said · article, 
product or compound * * * shall be made and kept free from all 
coloration or ingredients caus~ng. it to look like butter of, .any shade 
of yellow, as hereinafter described".· And under said Act, by license 
as therein provided, said article, products and compounds are to be 
sold under the name of "Oleomargarine". 

Does Higgins Nut Product come within the meaning of the· articles, 
products and compounds referred to in said Section 1 of tlie Act of 
May 29, 1901, P. L. 327 as amended? From the analysis of said 
product by Dr. LavVall, who for many years has been particularly 
engaged as an analytical chemist in food work, and since 1905 as an 
expert chemist for your Bureau of Foods and Chemistry, during part 
of which time he has been consulting chemist for the United States 
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Department of Agriculture, as well as from an examination of said 
product by the Director of the Bureau of Foods and Chemistry, 
James W. Kellogg, it appears that this product is made partly out 
of "oils, or oleaginous substances, or compound thereof, not pro
duced from pure, unadulterated milk, or cream from the same", in 
imitation of butter without coloring matter. 

Dr. La Wall stated at the hearing before me, previously referred to, 
that "cream is an emulsion, an emulsion in which oil is suspended in 
water or an aqueous solution. Butter is also an emulsion, in which 
the conditions are reversed; that is, water is suspended in oil. Oleo
margarine, which is an imitation of butter, may be of either of the 
two types of emulsification; oil in water, or water in oil; but the 
essential likeness between oleomargarine and butter lies in the fact 
that they are emulsions that hold water and oil in an endless state 
of combination." Dr. LaWall's analysis of Higgins Nut Product 
indicates a moisture content in said product of 12.34%, which he 
stated made it quite similar to butter in this respect. The moisture 
content of butter, I find, rarely exceeds 15%, and the average is 
about what is found in this product. For this same reason he insisted 
that the product could not be used for deep fat frying, in which 
case the water separating and going to the bottom would caus<' 
sputtering and a degree of disturbance of the liquid which would 
make it unsuitable for such frying. His analysis showed 1.70% of 
salt content therein, and in this respect it was also quite similar to 
butter. He insisted that the moisture and salt contents of any 
such product is the main difference in distinguishing it as a butter 
or lard substitute. 

Both Dr. LaWall and Director Kellogg further contended that the 
product in question had the same uses in cooking, shortening and 
frying as butter. This fact is quite well borne out by the recipes 
contained in a cook book showing the uses of said "Higgins Nut 
Product", which cook book is prepared by said Higgins Manufacturing 
Oompany and was submitted to me by your department. From the 
recipes given for creamed chipP.ed beef, butter frosting, hard pudding 
sauce, chocolate caramels, oyster stew, creamed potatoes, macaroni 
and cheese, milk toast, cream of pea soup, cream of tomato soup, 
bread pudding, etc., it is quite plain that Higgins Nut Product 
replaced the butter which would always be used in making these 
preparations. What housewife or chef, for instance, would for a 
moment consider using lard or lard substitute in an oyster stew or 
milk toast, or, in fact, in any of the rer.ipes just referred to? 

Counsel for the Higgins Manufacturing Company stated at the 
hearing that it was not correct that this product could not be used 
for deep fat frying, as contended for by the chemists of your depart
ment. In support thereof they submitted to me samples of dough-
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nuts and french fried potatoes, which they stated were prepared in 
Higgins Nut Product. The recipe for preparing doughnuts as given 
on page 5 of said cook book prepared by this company, would in itself 
appear to support the contention of your department. In this recipe 
near the end thereof, \ve find this : "Cut with a doughnut cutter, 
fry in deep fa-t and drain on brown paper.'' Why should the Higgins 
Manufacturing Company in preparing a cook book to advise the public 
ai:: to the various uses of this product in cooking, refer to the fact 
that doughnuts should be fried in "deep fat") if Higgins Nut Prodtlct 
could reasonably be used for this purpose? 

I have examined the Opinion of the Court in the case of Higgins 
Manufacturing vs. Page, collector, 297 Fed. · Rep. 644 as well a:s the 
Briefs filed by counsel in connection therewith. Ooun:sel for the 
Higgins Manufacturing Company laid considerable ·stress on this 
case. This was an action to recover tax paid under protest, under 
the Act of Congress of August 2, 1886 (Comp. St. Sec. 6215 Et. Seq.) 
imposing a tax on "oleomargarine", defined in Section 2 of said Act. 
The tax was imposed on a product known as ''Nut-Z-All", manu
factured by a predecessor to the Higgins Manufacturing Company. 
Counsel for the company advis~d me that "Nut-Z-All" is exactly the 
same as the product here in question, excepting that •·Nut-Z-All" 
contained artificial coloring matter which gave it a shade of yellow. 
The Court held that "Nut-Z-All" was not "oleomargarine" as defined 
in said Act. 

A careful study of the Opinion of the court in this case of Higginti 
Manufacturing Company vs. Page, collector, supra, reveals the fact 
that the Court laid great stress upon the taste of the product. The 
Court took the position that "oleomargine" under Section 2 of said 
Act of Congress of Au~ust 2, 1886 must be exactly the same in taste 
as butter, and inasmuch as there was some difference in the taste of 
"Nut-Z-All" from that of butter, according to the testimony of a 
chemist for the Higgins Manufacturing Company, which testimony 
was believed, the product did not come within the meaning of "oleo
margarine" as defined in said Ajct. .Although this interpretation of 
said Act of Congress may be correct, I do not find that Section 2 of 
&aid Act of Congress of August 2, 1886 defining "oleomargarine" is 
the same as the definition of "qleomargarine" as found in the Penn
sylvania Act of Assembly here in question, the Act of May 29, 1901, 
P. L. 327 as arnendt•d. It is unnecessary for our purpose here to at-
1-empt to determine all the differences between said F 'ederal Act of 
1886 and the Pennsylvania Act of l!lOl. Sufficient is it to note the 
fact that under the part of Section 2 of said Act of Congress of 
August 2, 1~86 in question before the Cburt in said case of Higgins 
Manufacturmg Company vs. Page, collector, supra, the product 
called Hole'omargarine" could be "made, calculated or intended to be 
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sold as butter or for bu.tter". This is certainly not true under said 
Pennsylvania Act of 1901. One of the most important provisions of 
said Act of 1901 is the prevention of the use of coloring matter in 
the oleomargarine "causing it to look like butter of any shade of 
yellow'' as defined in said Act. In the case of Commonwealth vs . 
McDermott, 31 Pa. Sup. Ct., 1, 4, the Court said: "It is very clear, 
we think that the Act of May 29, 1901 is an act intended, not to pro
hibit the sale of oleomargarine or butterine, but to regulate the sale 
of the same and to prevent fraud upon the consumers by prohibit
ing th.e coloring of the article so th.at it will resemble yellow butter 
produced from pure unadulterated milk:, or cream of the same, with 
or without coloring matter." Furthermore, in the Opinion in said 
case of Higgins Manufacturing Company vs. Page, collector, supra, 
in support of the position taken by the Court that the taste of the 
oleomargarine must be the same as that of butter, the Court said on 
page 648: "Oleomargarine as known in the market is ordinarily 
imitative of butter in taste and contains butter or milk fat'' . This 
fact is very plainly not true in the. case of "oleomargarine" as de
fined in the Pennsylvania Act of Assembly of 1901- Under said Act 
of 1901 "oleomargarine" is a product defined as: "Oleomargarine, 
butterine, or any similar substances, article, product, or fats, oils 
or oleaginous substances, or compound thereof, not produced from 
pure unadulterated milk, or cream from the same, without the admix
ture or addition of any fat foreign to the said milk or cream, etc_," 
In other words, under said Act of 1901, it clearly appears that 
"oleomargarine" in Pennsylvania may be made entirely of "fats 
oils or oleaginous substances, or compcmnd thereof" which are not 
milk, cream 01· butter fats. Certain oils, oleaginous substances 
which may be used in making the product will not have the same 
taste as butter or mill.: fats. This being true it cannot be said that 
oleomargarine made within the provisions of said Act of 1901 would 
always have the same taste as butter. However, as to the product 
in question, which is the same product without coloring matter as 
the product "Nut-Z-All", which was in question in said case of Hig
gins Manufacturing Company vs. Page, collector, supra, I find that 
W. D. Linder, Ohief Chemist of the United States Bureau of Internal 
Revenue, testi!ied as to the taste of the product (p. 649) as follows: 

"Well it resembles butter substitutes; it didn't taste 
like pure, Juue butter, but it has the butter flavor, so 
much so that I am of the opinion that is could be used 
as a butter substitute". · 

Mr. Byer, a Government chemist, also testified to like effect con
cerning the taste of this product. Consequently, it would appear 
that the product in question, although it may not have exactl-y the 
same taste as butter, has the butter flavor. 
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Furthermore, in the Opinion of the Court in said case of Hig
gins Manufacturing Company vs. Page, collector, supra, I find that 
nothing whatsoever is predicated on the similarity of the product in 
question in moisture and salt contents with that of butter. This 
phase of the case is not discussed at all by the Court. Dr. LaWall 
and Director Kellogg, however, insists that the chief basis in 
determining whether such product is "oleomargarine" under the 
Pennsylvania Act · of 1901 or a "lard substitute" under the Act of 
1909 is the moisture and salt contents thereof, as previously re
ferred to. My investigation leads me to the same conclusion . . 

Counsel for the Higgins Manufacturing Company contended at 
the time of the hearing, as previously referred to, that "Higgins 
Nut Product'' is a "lard substitute" within 'the meaning of the Act 
of March 11, 1909, P. L. 17. They maintained that inasmuch as 
said Act of Assembly did not contain a definition of the terms 
'•imitation lard" or "lard substitute", Dr. LaWall had no ground 
for the basis of his contention that a lard substitute could not con
tain any moisture beyond a mere trace thereof, nor any salt. 

·Section 2 of said Act of March 11, 1909, P. L. 17 provides in part 
as follows: 

"Imitation lard and lard substitutes, not containing 
any lard, may be made and sold, when offered for sale 
and sold under the distinctive trade-name thereof: Pro
vided, however, That if said imitation lard or lard sub
stitute is offered for sale or sold from a broken package, 
then the vessel, receptacle, or wrapper receiving the 
same, at the time of every sale, shall be plainly labeled 
or marked on the outside thereof, in letters at least one 
half inch in length and plainly exposed to view, with the 
words 'Imitation Lard' or 'Lard Substitute', or the dis
tinctive trade-name of the said article or substance: 
And provided further, That the said imitation lard or 
lard substitute shall not be composed of, or contain, 
any article, substance, or ingredient deleterious to 
health. * * * 

I cannot agree with the position taken by counsel for said Com
pany. In the case of Commonwealth vs. Kiefer, 78 Pa. Sup. Oowrt 
460, wbere the defendant had been convicted under the Pure Food 
Act of May 13, 1909, P. L. 520 for selling adulterated butter-but
ter containi~g added water beyond the amount reco'gnized by manu
facturers and dealers as the maximum amount to be found in butter 

' Judge Henderson writing the Opinion of the Court said on page 
463 as follows : 
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"The statute does not define the elements of food. It 
would have been impossible to include in a statute a 
description and definition of the countless articles enter
ing into the diet of the people of the Commonwealth. 
The act assumes the existence of a great variety of food 
substances and operates on those manufacturing and 
selling them. * * * When the inquiry is made 
whether there has been adulteration under the act, it 
may become necessary to ascertain what the thing is 
which is adulterated. 1'he law takes notice of the com
mon understc.nding as to its nature, but it may be 
ewpedient to resort to expert evidence to ascertc:in the 
composition of the article in question. When we speak 
of butter, the popular understanding is that it is a 
product of the milk of cows. When a question arises 
as to the mode of manufacture and the constituents 
of which it is composed, the evidence of men hav
ing experience in that subject may be necessary, and 
when we come to the inquiry, what is butter; what 
should it be as an article of food, we must appeal to 
those who are familiar with its composition and know 
what it is understood to be by those who are dealers in 
the commodity. The constituents of butter are 
given in the cyclopedias and are known by ex
perts, but an average jury could not be expected 
to know what proportions of fat, casein, sugar, and 
moisture enter into its composition as it is produced 
by dairymen and sold in the markets. It was com
petent therefore, for the Commonwealth to show what 
proportion of moisture is fownd in the butter of com
merce, to .enable the jury to ascertain whether the 
defendant's butter contained moisture much in excess 
of that which is normally present in the product." 

27 

Judge Wagner writing the Opinion of the Lower Court in this case, 
which was affirmed, said as follows: ' 

"The pure food law covers a multitude of foods. 
It was practically impossible for the legislature to 
define the content of every specific article . of food 
intended to be covered by the act. The members of 
the legislature had a standard of these various kinds 
of food in mind when the law was enacted. That 
standard naturally is that which is recognized by the 
trade at large. If the standard as recognized by the 
trade is not to be ccmsidered the standard in the 
prosecution of cases under the act, the act is of no 
effect. * * * In Von Bremem et. al, v. United States, 
192 Fed. 904, where the question arose as to the 
meaning of the word 'salad oil,' it was held (p. 906) : 
'It was also error to refuse to let large dealers in this 
salad oil . say what the understanding of the trade 
was as to the meaning of the words 'salad oil.' " 
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In light of these Opinions, it is entirely proper for the Bureau of 
Foods and Chemistry to show by its expert chemists the moisture 
and salt contents of lard and lard substitutes in distinguishing 
them from butter and butter substitutes. 

In the case of the Federal Government, the Bureau of Chemistry 
under the Department of Internal Revenue, by regulations adopted 
under the Federal Food and Drugs Act, water found in compounds 
or other lard substitutes added in any way thereto is regarded as 
an adulteration, even if the added water is noted on the label. 

I have given the inquiry which you have made in this matter very 
careful study and exhaustive investigation because of the differences 
which have arisen in the interpretation placed upon th~ Act of Con
gress applicable to the subject of "oleomargarine" as aforementionerl, 
and that of the Pennsylvania Act of Assembly of 1901; also because 
of the fact that various shades of difference, very nicely drawn, 
have arisen in some of the other States in interpreting their parti
cular Acts of Assembly pertaining to the subject of "oleomar
garine." However, as previously stated, the interpretation of what 
is ''oleomargarine" in Pennsylvania must entirely depend upon a 
construction of Pennsylvania Acts of Assembly applicable thereto. 
In conclusion, I am of the opinion, and so advise you, that the pro
duct known as "Higgins Nut Product'' manufactured by the Higgins 
Manufacturing Company of Providence, Rhode Island, samples of 
which were examined by the chemist of the Bureau of Foods and 
Chemistry of your department, comes within the intent and meaning 
of Section 1 of the Act of May 29, 1901, P. L. 327 and its amend
ments, as a product defined therein, which cannot be sold in Pennsyl
vania until compliance is had with the provisions of said Act of 
19(}1 as amended. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

PHILIP S. MOYER, 

Deputy Attorney General. 
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D6partment of .Agriculture--Schools and Colleges-Pure Food-Act of March S6, 
1925, P. L. 83. 

Although colleges and schools are bound by all the health laws which require 
.cleanly and !healthful service of food, including milk, they are not affected by the 
Act of 1925, except when and to the extent ithey maintain a r estaurant or lunch 
room ; and, therefore 11re not r equired to serve milk to the pupils or students who 
eat regularly at a regular dining-hall, in the original bottles or similar original 
containers in which milk is supplied to any such college or school. 

Department of .Justice, 
Harrisburg, Pa., August 6, 1926. 

Honorable James W. Kellogg, Director~Chief Chemist, Burean of 
Foods and Chemistry, D

0

epartment of Agriculture, Harrisburg, 
Pennsylvania. 

Sir: Supplementing and to some extent clarifying advice to you 
in the letter of Honorable John W. Brown, Deputy Attorney General, 
written to you June 30, 1925, I restate the question involved and 
said advice as follows ! 

Would a college or school be subject to the require
ments of the Milk Container Act (Act of March 26, 1925, 
P. L. 83) and be required to sell or serve milk in the 
original bottle or sdmilar original container in which 
milk is supplied to such institutions under the follow
ing two conditions or circumstances: 

A. When the milk is supplied by the college or school 
in a restaurant or lunch room for students where they 
congregate at their own pleasure and order and pay for 
their food as is usual in restaurants or lunch rooms? 

B. When a college or school has students who live 
at the college or school in living halls or dormitories, and 
has a regular dining-room for one or more of such living 
halls or dormitories in whiich the students obtain regu
larly all their meals during the time they are at the 
college or school? 

A. The first question outlined above was very properly answered 
by ),)epu,ty Attorney General Brown in said letter of June 30, 1925, 
where he gave the opinion of this D~partment that "A college or 
school, operating a restaurant or lunch room for pupils or students, 
would be subject to the provisions of the Act." Mr. Brown's opinion, 
however, was definitely confined to restaurants or lunch rooms and, 
therefore, did not contemplate the regular dining-rooms in a college 
or school where the resident students congregate regularly for all 
their meals. 

B. In the case of the usual and regular dining-hall for resident 
students, however, the situation in the light of the Milk Container 
Act is this: The title of the Act confi.nes the matter 'vhich can be 
constitutionally treated in that law to "hotels, restaurants, lunch 
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rooms, fountains, and dining cars". Colleges and schools are not 
identified directly or indirectly in the Act, and the only reason why 
this particular law could apply to them would be because they have 
and operate what is clearly a restaurant or lunch room; namely, an 
eating room or place where the students or pupils come at their own 
pleasure or will, and order, eat and pay for such food as they respec
tively may desire from time to time. Many schools, and perhaps some 
colleges, do have such restaurants and lunch rooms for the convenience 
and care of the pupils. Such restaurants and lunch rooms are sub
ject to the law not because they are connected with colleges or 
schools, but because they are actually "restaurants" or "lunch 
rooms". 

If the body of the Act in question had attempted to extend its pro
visions (which it does not) beyond the classes of food-supplying busi
ness places set forth in the title, the law would be to that extent un
constitutional. 

Therefore, the answer to the second question identified as "B" is 
that although colleges \lnd schools are bound by ·au the health laws 
which require cleanly and healthful service of food, including milk. 
they are not affected by the Act of Mar,ch 26, 192!5, except when and 
to the extent they maintain a restaurant or lunch room; and, there
fore, are not required to serve milk, to the pupils or students who 
eat regularly at a regular dining-hall, in the original bottles or sim
ilar original containers in which milk is supplied to any such college 
or school. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Department of Agriculture-Ela:penditttre of Appropriation made 'by the Act of 
1925, P. L. 190, at p. 201. 

The Secretary of Agriculture may in his discretion utilize an item of $650,000 
appropriated by the Act of 1925, (P. L . 190), for payment of s<alaries and for the 
expenses of purchasing exhibits relating to fili e agricultural industries and interests 
of the State. 

Departme~t of Justice, 
Harrisbmg, Pa. , October 13. 1926. 

Honorable F. P. Willits, Secretary of Agriculture, Harrisburg, Pa. 

Sir: I have your request for an opinion on the following question: 

RPf Prrfog to the $R!'l0.000 itPm to thP Dem1r+mPnt of 
A!lriculture ( Annropriation Acts-8PRRions of 1925, PIH?e 
190. at page 201). is it legal for the Dt>n::irtmt>nt of Agri
culture to expend money from i:;aid $650,000 item ·for 
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payment of the salaries, wages and expenses of necessary 
assistants, and for the expenses of purchasing, preparing 
and maintaining exhibits relating to the agricultural in
dustries and interests of the State, when and where you, 
as Secretary of Agriculture, deem such exhibits, and in
struction in connection therewith, fit and proper to en
courage and promote the development of agriculture and 
kindred industries in the Commonwealth? 

31 

The Act of 1895, P. L. 17, creating' your Department, as amended 
by Section 2 of the Act of 1903, P. L. 252, provides as follows 

"That it shall be the duty of the Secretary of Agri
culture, in such ways as he may deem fit and proper, to 
encourage and promote the development of agriculture, 
horticulture, forestry and kindred industries; * * *" 

The Administrative 'Code of 1923, P. L. 498, Article XV, Section 
1504, provides as follows : 

"The Department of Agriculture shall have the power 
and its duty shall be: 

"(a) to investigate the subject of marketing farm 
products, including the cost of marketing, * * ... to furnish 
advice and assistance to the public with reference to the 
marketing of farm products within this Commonwealth 
and all matters relevant thereto; * * *" 

The General Appropriation Act of 1925, Appropriation Acts, Ses
sion of 1925, P. L. 190, provides as follows at p. 201 : 

"For the payment of salaries, wages, or other compen
sation of such * '* * experts, scientists, * * * and other 
assistants and employees as may be required for the 
proper conduct of the work of the Department (of 
Agriculture) ***for the payment of the expense of col
lecting, compiling, and publish-ing facts and statistics 
relating to the agricultural industries and interests of 
the State; * * * for the general maintenance of the 
Department of Agriculture, including such other items of 
expense as are not specifiically provided for, necessary 
in the enforcement of any and all Acts of Assembly 
which it is the duty of the Secretary of Agriculture to 
enforce, * * *." 

The Appropriation Act gives the Secretary of Agriculture the right 
to use part of the $650,000 item appropriated to him in 1925, in the 
enforcement of the Acts which it is his duty to enforce. The words 
"enforce" and "enforcement" in the position found in the above 
quotation from the Appropriation Act, are not in any wise limited 
to prosecutions either civil or criminal, in which meaning these words 
may sometimes properly be used. The word "enforce" is here used 
in its broad general meaning to make fully effective, to execute and 
give full force and effect to. 



32 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

Consequently there is no doubt but that the Secretary of Agri
culture may determine, according to the information at his command 
and his own bes.t judgment, what methods "he may deem fit and proper 
to encourage and promote the development of agriculture'' in this 
State, and he may also determine what advice and assistance it would 
be well to furnish "to the public with reference to the marketing of 
farm products within this Commonwealth". Having determined 
these questions with regard to any particular opportunities "to en
courage and promote the development of agriculture", and to furnish 
such "advice and assistance" to the public, it is legally proper for 
him to give force and effect to the above quoted provisions of laws, 
which it is his duty to enforce, by employing the necessary assistants 
and purchasing, preparing and maintaining exhibits where he deems 
it would reasonably be most effective for the p'romotion of agriculture 
and the dissemination of information to the prublic, and to that end 
may legally and properly utilize any available portion of the item of 
$650,000 mentioned above which was appropriated in' 1925, for use 
by the Secretary of Agriculture in the enforcement of laws which it 
is his duty to enforce. 

The choice of opportunitiel! for work of the kind covered by your 
inquiry, and discussed in this opinion, is within the sound discretion 
of the Secretary of Agriculture and clearly includes State Farm 
Products Shows and agricultural meetings held in connection there
with, Agricultural Fairs, Farmers' Community Day Gatherings, and 
any other activities or exhibitions, like the Sesqui-Centennial Ex
position for instance. where farmers and the public consuming agri
cultural products, either or both, will be reached by the exhibits, and 
instruction in connection therewith, which you deem fit and proper. 

Very truly yours, 

DEPARTMENT OF .JUSTICE 

GEORGE W. WOODRUFF. 
Attorney Gcneml. 

P1i.re Food Laws-Adnlterntion-Viscolization-Prosectttion by State Attthorities
Stat\itory Requ.irernents. 

Under the milk an<l cream law of June 8, 1911, P. L 712, as amended. by the 
Act of June 2, 1915, P. L. 755, the sale of viscolized milk is not remove<l from 
the jurisdiction of the General Pure Food Laws, so that it is the duty of the 
Secretary of .Agriculture to proceed against those m:mufacturing, selling, offering 
for sale, exposin g for sale, or having in their possession with intent to sell, any 
kind of milk adulterated by viscolization as he would have in other cases of 
adulteration of foods. 
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Department of Justice, 
Harrisburg, Pa., December 29, 1926. 
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Honorable Frank P. Willits, Secretary of Agriculture, Harris· 
burg, Pa. 

Sir: Pursuant to conversation with you and Chief Chemist, 
James N. Kellogg, of your Department, and letter from Mr. Kellogg 
dated December 13th, I am taking up a question upon which you 
desire an opinion from the Department of Justice. 

Statement :-Viscolized milk is a form of milk 
product by · 'Separating the cream,-breaking up the 
fat globules of cream into smaller globules under high 
pressure, thereby causing the cream to occupy a 
greater volume,-and remixing the cream thus treated 
with the skimmed milk. The result of this viscolization 
is that the· "cream line" in the resultant mixture 
stands in the neck of a quart bottle at between four 
and five inches from the top, whereas if the same milk 
had not received the above described treatment 
the "cream line" on the neck of the quart bottle would 
stand at about one half as high. The actual percent
age of butter fat in the full quart bottle after such 
treatment is not increased at all, and although de
creased some is not decreased to a great extent. The ef
fect upon the ordinary observer, however, of two bot
tles of milk from the same milkipg of the same cow, 
one untreated and the other "viscolizied", is to make 
the viscolized milk appear to contain about twice as 
much cream (or butter fat and solids) than the un
treated milk contains, and, therefore, gives the false 
impression that the viscolized milk is a much better 
milk and has much more cream per bottle than the 
unviscolized milk from the same source. This tends 
to deceive, and does actually deceive, practically all 
of those purchasing milk when they have opportunity 
to chose by sight between "viscolizecl" and "unvis
colized" milk the former showing apparently twice 
as much cream. 

Qu.estion:-Can those manufacturing and selling 
"viscolized'' milk according to the above described con
ditions be held responsible under the Pure Food Law 
of May 13, 1909, P. L. 520, as amended April 26, 1923, 
P. L. 88 . 

To determine the answer to the above question we must first 
consider the milk and cream law of June 8, 1911, P . L. 712, as 
amended June 2, 1915, P. L. 735 to discover whether it removes the 
above case from the jurisdiction of the General Pure Food Law. 

An examination of the milk and cream law shows in Section 6 
that it did not repeal all or any part of the General Pure Food Law, 

H-3 
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except such parts thereof, if any, as are inconsistent with the pro
visions of the milk and cream law, and turning to the body of the 
latter law we do not find any reference whatever to a prohibition or 
permission directly concerning the mixing or treating of milk and/ 
or cream "so as to deceive or mislead the purchaser" or so as to make 
it appear better or of greater value than it is''. For that reason the 
milk and cream act does not either amend or modify Section 3 of 
the General Pure Food Law as far as the adulteration ·of any form . 
of food, including milk and cream, is concerned. 

Therefore the General Pure Food Law of May 13, 1909, P. L. 520 
as amended .April 26, 1923, P. L. 88, is not modified or repealed so 
that it fails to apply to milk and cream as fully as to any and all 
other forms of food. 

Section 3 of the General Pure Food Law states that-

"An article of food shall be deemed to be adulter
ated ... * *. 

"If it be mixed * * * so as to deceive or mislead the 
purchaser ; or if by any means, it is made to appear 
better or of greater value than it is." 

Section 1 of the i:;ame Act very clearly declares it is ·u..nlawful to 
adulterate "any article of food", which, of course, includes milk 
or cream. 

Sections 5 and 7 give you the practical method of prosecuting, and 
the punishment for adulterating milk by the process of viscolation 
so that it is made to appear better or of greater value than it is as 
compared with unviscolized milk from the same source. 

It is my opinion that you have the same reason and duty for 
proceeding against those manufacturing, selling, offering for sale, 
exposing for sale, or having in possession with intent to sell, any milk 
adulterated by vi~colization as you would have in other cases of 
adulteration of foods. The crux of the question is not as to whether 
the viscolized milk is practically as valuable a food as the unvis
colized, but as to whether "it is made to appear better or of greater 
value than it is." 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINIONS TO THE AUDITOR GENERAL 

Auditor Ganeral·-Aiithority to approve for payment oitt of the Motor License Fund 
the purchase of certain office sitppUes by the Department of Property and Supplies 
for the use of the Department of liigh·ways-Acts of June 30, 1919, P. L. 67B, 
Section 1Z-J1me 14, 1923, P. L. 718, Section 10-General Appropriation Act of 
1923, App. Acts p. 35-June 7, 1923, P. L. 498, Sections 507, 709 (f), /19.03. 

The Auditor General may lawfully approve requisitions for payment out of the 
Motor License Fund created by Section 12 of the Act of 1919 as amended by the 
Act of 1923, if he finds that such purchase was reasonably necessary to effectually 
carry on the work of that Department and that the purchases were duly made for 
tlhat Department by the Department of Property and Supplies acting as the pur
chasing agent. 

Department of Justice, 
Harrisburg, Pa., February 13, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: We have your letter of February 6th, asking to be advised 
with regard to the construction to be placed upon Section 10 of the 
Act of June 14th, 1923 (P. L. 718), when read in conjunction with 
the General Appropriation Act of 1923 (Appropriations Acts 1923, 
Page 35) and certain provisions of the Administrative Code of June 
7, 1923 (P. L. 498). You state that there are at the present time in 
your department a large number of Department of Highways re
quisitions covering the purchase of "office supplies of all kinds. You 
mention specifically paper, typewriters, stenographers' notebooks, 
erasers, rubber bands, pencils, photographs, blue print supplies, 
wicker couches, oak chairs, paper boxes, envelopes, pens, water 
coolers, photographic plates and supplies, sealing rollers, numbering 
machines, stamp pads, thermometers, desks, tables, rugs and sundry 
office fixtures. You do not state against what appropriation requisi
tions have been presented to you, but we assume that the requisitions 
have been drawn against the Motor License Fund and that you desire 
to be advised whether requisitions so drawn may lawfully be paid by 
you. 

Section 10 of the Act of June 14, 1923 (P. L. 718) amended Section 
12 of the Motor Vehicle Act approved June 30, 1919 (P. L. 678), by 
striking out entirely Section 12 as it previously existed, and sub
stituting a new section therefor. Section 12 of the Motor Vehicle 
Act as thus amended provides that license fees, fines and penalties 
collected under the Motor Vehicle Act shall be paid by the Depart
ment of Highways into the State Treasury and that all such moneys 
''are hereby specifically apprppriated to the State Highway Depart
ment for the purpose of assisting in the maintenance, construction, 

(37) 
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replacement, re-construction, improvement and repairs of State high
ways, and for payment of salaries, traveling expenses, and any and 
all other expenses necesswry to effectually carry on the work of the 
State Highway Departrnent as described in **** the State Highway 
Act, and the amendments and supplements thereto, and to carry out 
and enforce the provisions of the act to which this is an amendment 
and all amendments and supplements thereto **'*-'"'. 

If this act were the only statute involved in your inquiry, the only 
question before us would be whether the appropriation of the Motor 
License Fund to the Department of Highways for the purpose, inter 
alia, of paying "any and all other expenses necessary to effectually 
carry on the work" of the department, sufficiently authorized the de
partment to purchase supplies and materials of the kinds mentioned 
in your communication. To this inquiry we unhesitatingly answer 
that the power to pwy expenses impliedly carries with it the power 
to incur expenses and that if office supplies of the kinds mentioned 
in your letter are necessary to effectually carry on the work of the 
Department of Highways, that department was authorized by the 
act in question to purchase such supplies. Whether or not supplies 
of the kinds specified are necessary to effectually carry on the work 
of the department is a question of fact upon which it is not the 
function of this Department to advise you. We do advise you how
ever that in considering the question whether supplies of any kind 
are necessary to effectually carr;r. on the work 'of the Department of 
Highways, the inquiry must be whether such supplies are reasonably 
necessary to carry on the work of the department, rather than, whether 
such supplies are cibsolutely necessary for that purpose. Any other 
construction would ignore the meaning and effect of the word "effec
tually" as employed in the statute. 

The view which we have expressed that the power to pay expenses 
granted by the Act of 1923, necessarily conferred the power to incur 
expenses, finds sanction in the case of Commonwealth v. Gregg, 161 
Pa. 582, in which the question was whether an appropriation for the 
payment of the salaries of clerks in the offices of the Prothonotaries 
of the Supreme Court for the Eastern and Western Districts was 
available in the absence of a separate enactment authorizing the 
employment of such clerks. The Supreme Court in an opinion by Mr. 
Justice Mitchell reversed the Dauphin County Court which had taken 
the position that the appropriation was not available, and directed 
the payment of salaries to the persons employed under the act in ques
tion. 

Were there any doubt respecting the interpretation to be placed 
upon the Act of June 14, 1923, of the provisions of the General 
Appropriation Act of 1923 and of certain pertinent collateral facts 
would resolve ·the doubt in favor of the interpretation we have 
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adopted. By referring to the General Appropriation Act of 1923 it 
appears that the total appropriation to the Department of Property 
and Supplies for the purchase of supplies for the entire government 
for the current biennium was $620,000,-an amount which, we are 
informed, is less than the cost of supplies for the Department of 
Highways alone for the same period. Any construction other than 
that which we have adopted would therefore render it necessary to 
eonclude that the Legislature intended either that1the Department 
of Highways should operate without supplies during the biennium 
1923 to 1925, or that all other activities of the state government 
should be carried on without supplies, or that all agencies of the 
state government including the Department of Highways should 
have supplies for only the first year of the biennium. Any of these 
three possibilities could be adopted as the legislative intent only 
if it were impossible to adopt any other reasonable interpretation 
of the legislation enacted in 1923. As was said by Mr. Justice 
Brown in Russ v. the Commonwealth, 210 Pa. 544, at page 553. 

"The correct rule of interpretation is, that if divers 
statutes relate to the same thing, they ought all to be 
taken into consideration in construing any one of them, 
and it is an established rule of law, that all acts in 
pari materia are to be taken together as if they were 
one law ****. If a thing contained in a subsequent 
statute, be within the reason of the former statute it 
shall be taken to be within the meaning of that statute 
**** " 

What we have said answers that part of your letter which in
quires whether, the legislature having made an appropriation to 
the Department of Property and Supplies for the purchase of sup
plies, it is not necessary for the Department of Highways to obtain 
all of its supplies by requisition upon the Departm~nt of Property 
and Supplies. 

However, in this connection we desire to call your attention to 
Section 709, (f) of the Administrative Code (Pamphlet Laws Page 
543) which directs the Executive Board in allocating to the several 
departments the appropriation to the Department of Property and 
Supplies for stationery, fuel, printing and other supplies to take 
into consideration the right of any department "to pay its necessary 
expenses **** out of fees and other moneys received by **** it". 
This is additional evidence of the fact that the Legislature of 1923" 
had in mind the purchase by certain departments of their necessary 
supplies out of special fun_ds and corresponding by reduced amount 
of the appropriation out of the General Fund for the purchase of 
supplies for this biennium. · 

We come now to a consideration of your specific inquiry whether 
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Sections 507 and 1903 of the Administrative Code do not require 
us to reach the conclusion that the Department of Highways does 
not have ~he right to purchase office supplies and requisition for 
the payment out of the Motor License Fund. 

Section 507 of the Administrative Code deals only with the. agen
cies by which supplies are to be purchased and must be read in 
conjunction with Section 2103 of the same act. These two sections 
taken together make the Department of Property and Supplies the 
sole purchasing agency for supplies for the .State government except 
in certain specific instances. 'l'hese exceptions permit (a) the De
partment of Health to make direct purchases of medicines, medical 
and surgical supplies required by the Department, and furniture, 
materials and supplies for the maintenance of the tuberculosis sani
toria in charge of the department; (b) the Department of Highways 
to make direct purchases of materials, supplies and equipment neces
sary for the construction and repair of highways; and (c) Boards 
of 'l'rustees of State institutions to make direet1purchases of furni
ture, materials and supplies required by them. 

In all other cases the Department of Property and Supplies as 
purchasing agency must exercise for the respective · administrative 
agencies such powers of purchase as are conferred upon those agencies 
by other statutes. 'l'his is clearly the extent to which Sections 507 
and 2103 of the Administrative Code go. 

Section 1903 of the Administrative Code must be construed in 
conjunction with Sections 507 and 2103 to which reference has 
already been made. The authority conferred upon the Department 
of Highways by Section 1903 is the authority to make purchases 
independently of the Department of Property and Supplies, and 
cannot reasonably be construed to limit the authority to make pur
chases conferre.d upon the Department of Highways by another 
statute enacted at the same session of the Legislature. 

In conclusion we desire to call your attention to an opinion of 
this Department rendered to the Secretary of Highways on June 
25, 1924, a copy of which is herewith enclosed. The opinion rendered 
to Secretary Wright fully discusses certain other phases of the 
situation presented by your letter. 

You are accordingly advised that if you find that the purchase of 
the supplies for which requisitions have been presented to you by 
the Department of Highways was reasonably necessary to effectually 
carry on the work of that Department and that the purchases were 
duly made for that department by the Department of Property and 
fSupplies as purchasing agency, you may lawfully approve such 
requisitions for payment out of the Motor License Fund created 
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by section l 2 of the Motor Vehicle Act as amended by the Act of 
June 14, 1923. 

Very truly yours, 

DEPARTMENT OF JUS'rICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Ta1Catior1r-E1Cemp,tions-When companies entitled to exemption itndcr Acts of June 
13, 1901, and JiiZy 11, 1923-0apital stock--Investment in real estate-Title 
insurance and tritst companies. 

1. Corporations made subj ect to the tax imposed by the Act of June 13, 1907, 
P. L . 640, as amended by the Act of July 11, 1923, P. L . 1071, may be entitled to 
the exemption provided in the Act of 1923, if within sixty days after the date of 
the s~ttlement of the tax by the Auditor General, they pay the amount thereof to 
the Stat e T 'rw surer from their general fund or collect the same from their share
lholders and pay the amount thereof over to the State Treasurer. 

2. Such tax being an annual tax based upon the actual value of the shares of 
stock as of Dec. 31st of each year, the exemption allowed by reason of the payment 
of the tax within the time prescribed for any particular year applies solely to such 
year for which the tax is paid. 

Department of Justice, 
Harrisburg, Pa., February 17, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: 
The question asked in your letter of December 5, 1924, anfl its 

supplement dated January 13, 1925, is whether or not under the 
provisions of the Act of July 11, 1923, P. L. 1071, amending the 
Act of June 13, 1907, P. L. 640, it is mandatory that the tax imposed 
thereby be paid within sixty days after the date of settlement by 
the Auditor General in order that, as provided in said Act, "* * * 
the shares, and so much of the capital stock, surplus, profits, and 
deposits of such company as shall not be invested in real estate, 
shall be exempt from all other taxation under the laws of this 
Commonwealth." 

In an opinion rendered to you under date of July 22, 1924, upon 
the question of whether or not companies which are made subject 
to the tax imposed under and by the provisions of the said Act 
of June 13, 1907, P. L. 640, as amended by the said Act of July 11, 
1923, P. L. 1071, are included within the term "corporation" as 
such term is used in the Act of June 28, 1923, P. L. 876, and are 
subject to the tax imposed under and by the provisions of the said 
latter Act, I considered the changes in the said Act of June 13, 1907, 
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1-'. L. 640, resulting from the said amending Act of July 11, 1923, 
supra. I therein called attention, inter alia, to the following changes: 

"5. Changing the period of time after the date of 
the settlement within which it became the duty of the 
company to pay the amount of the tax to the State 
Treasurer from its general fund or to collect the same 
from its shareholders and pay it over to the State Treas
urer from forty days to sixty days. 

* * * * * ... * * * 
"8. Striking out of the last proviso of the said Act 

of 1907 certain. portions thereof and adding new lan
guage thereto, the effect of which is, if the payment of 
the tax be made within a period of sixty days after the 
date of settlement, to allow the same exemption as was 
allowed in the said Act of 1907 when the payment of 
the tax was made on or before the first day of March 
in each year." 

It is expressly provided in the latter Act as follows: 

"* * * After the Auditor General shall have fixed the 
value of the shares of stock in any such company by the 
method hereinbefore provided, and settled on account 
according to law, he shall thereupon transmit to the 
president, secretary, or treasurer of such company a 
copy of such settlement, showing the valuation and as
sessment so made by him and the amount of tax due the 
Commonwealth on all such shares. -x- * ... It shall be 
the duty ·of every such company, within a period of 
simty days after the date of such settlement by the 
Auditor General, at its option, to pay the amount of 
said tam to the State Treaswrer from its general fund, 
or collect the same from its shareholders and pay over 
to the State Treasurer: Provided, * * * : Provided 
further, * * *: And provided further, That in case any 
such company shall collect annually from the sharehold
ers thereof, or from the general fund of said company, 
said tax of five mills on the dollar upon the value of 
all the shares of stock of said company,-the value of 
each share of stock to be ascertained and fixed as herein
before provided,-and pay said tam into the State Treas
ury, as hereinbefore provided, the shares and so much 
of the capital stock, surplus, profits, and deposits of such 
company as shall not be invested in real estate, shall be 
exempt from all other taxation under the laws of this 
Common weal th." 

I think the intent of the Legislature is clearly expressed. I find 
no ambiguity in language. In the case of Haddock vs. Commonwealth 

' 103 Pa. 243, 249, it is said: 

""" * * It is to be assmned that the legislature meant 
just what in the language of this Act is clearly expressed. 
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The first and cardinal rule for construction of statutes 
is, that when the intent of the legislature is plainly ex
pressed, it must prevail, that when the language of a 
statute _is clear and . unequivocal, without ambiguity or 
uncertamty we are to presume that it expresses the in
tent of the legislatur~, and no construction is neces-
sary. * * *" · 

See also City of Pitt.<sbwrgh vs. Kalchthaler, 114 Pa. 541, 552. 
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In the. case of Cormnonwealth vs. Clairton Steel Co., 229 Pa. 246, 
the question before the Court was the determination of the time within 
which banks or savings institutions having capital stock are required 
to make payment of the tax imposed by the Act of July 15, 1897, P. L. 
92, in order to gain the exemption from taxation allowed by the said 
Act of Assembly. The Court below, whose judgment was affirmed, 
said on page 249 ; 

"* * * By that act (Act of July 15, 1897, P. L. 292) 
exemptions from taxation on its bonds owned by it in 
its own right is given to a state bank or savings institu
tion which shall pay into the state treasury on or before 
March 1 in each year the tax imposed therein upon the 
shares of its capital stock: Com. v. Clairton Steel Co., 
.222 Pa. 293. The language of the proviso granting the 
exemption as to the time when the stock tax shall be 
paid is without ambiguity, and, therefore, is not open 
to construction. The exemption is conditioned upon the 
payment of the tax on or before March 1, in each year. 
As we have found, the Union Savings Bank did not com
ply with this condition. It did not pay the tax on the 
shares of its stock, or even elect to pay it, until after 
the statutory time. It was not entitled, therefore, to the 
exemption, * * *. * * * we are not at liberty to disregard 
the time fixed by the act of 1897, on or before which the 
stock tax must be paid in order to obtain exemption, 
and thus to relieve the defendant company from its 
liability in the present instance." 

Though there were doubt upon the subject it would have to be 
resolved in favor of the Commonwealth, as was said in the case of 
Co111mionwealth vs. Lowry-Rodgers Co., 219 Pa. 361, 366: "* * *under 
the rule that language which relieves from taxation must be strictly 
construed: Academy of Fine Arts v. Phila. Co., 22 Pa. 496; Com. v. 
Lackawanna Iron & Coal Co., 129 Pa. 346, 356; Callery's App., 272 

Pa. 255, 272." 
I am, therefore, of the opinion that in order that companies made 

subject to the tax imposed by the Act of July 11, 1923, P. L. 1071, 
may be entitled to the benefit of the exemption provided iri. such Act, 
such companies must within sixty days after the date of the settle· 
ment of the tax by the Auditor General pay the amount thereof to the 
State Treasurer from their general fund or collect the same from 



44 OPINIONS OF 'l'BE AT'l'ORNEY GENERAL. Off. Doc. 

their shareholders and pay the amount thereof over to the State 
Treasurer. 

I am also of the opinion that the tax being an annual tax based 
upon the actual value of the shares of stock as of December thirty
first of each year, the exemption allowed by reason of the payment 
of the tax within the prescribed time for any particular year, applies 
solely to such year for which the tax is paid. 

Very truly yours, 

DEPARTMENT OF ,JUSTICE, 

JOHN ROBERT JONES, 
Deputy Attorney General. 

Auditor General-Contracts-Approval of Requisitions-Act of 192'1, App. Acta p. 
140; 1911, P. L. 32; 1928, P. L. 498. 

The Auditor General is authorized to approve requisitions of the Department 
of Welfare for amounts owing to contractors who have furnished materials for tlhe 
construction of the new Western Penitentiary. 

Departrnen t of Justice, 
Harrisburg, Pa., February 18, 19·25. 

Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your letter of February 13th regarding certain 
requisitions which have been presented to you for payment out of 
an approproation made by the Act of May 27th, 1921 (1921 Appro
priation Acts page 140) of amounts owing to contractors who have 
furnished materials for the construction of the new "1estern Peni
tentiary at Rockview. 

The facts relevant to a consideration of the question raised by 
your letter are as follows: 

The Act of March 30, 1911, (P. L. 32) authorized the Board of 
Tnspectors of the Western Penitentiary to acquire the necessary land 
and proceed to build a new penitentiary thereon, appropriating 
three hundred thousand dollars ($300,000) for the purpose. 

The Act of May 27th, 1921 appropriated an additional three hun
dred thousand dollars ($300,000) to the Board of Inspectors of the 
Western Penitentiary to continue the work of erecting, constructing 
and equipping the new penitentiary at Rockview. 

Prior to June 15, 1923, a number of contracts were entered into 
between t~ie Board of Inspectors of the Western Penitentiary and 
persons, associations and corporations for furnishing materials and 
Rupplies to be used in the erection of the new penitentiary. All of 
these contracts were entered into and executed as provided by law. 
All of them specified that the contractors should be paid upon de
livery of the materials and supplies which they agreed to furnish 
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"and the acceptance thereof by the Superintendent of Construction 
of said new Western Penitentiary." As we understand the situa
tion the materials and supplies for which requisitions are before you 
have been duly accepted. 

On June 15, 1923 the Adminstrative Code approved June 7, 1923, 
(P. L. 498) became effective. · 

Section 2 of the Code abolished the Board of Inspectors of the 
Western Penitentiary. S~ction 202 created within the Department 
of Welfare a new departmental administrative board,-the Board 
of Trustees of Western State Penitentiary,-which under Section 
2019 of the Code was given "general direction and control of the 
property and management" of the Penitentiary at Rockview. 

Section 3 of the Administrative Cod@ provides that: 

"All rights, powers and duties which have heretofore 
been vested in, exercised by, or imposed upon any * * * 
board * * * abolished by this act * * * and which are 
by this Act transferred either in whole or in part, to a 
department, board or commission created by this act, 
shall be vested in, exercised by, and imposed upon the 
department board, or commission to which the same are 
transferred by this act, and not otherwise; and every 
act done in the exercise of such rights or powers and 
the performance of such duties shall have the same 
legal effect as if done by the former * * * board * * *"; 
and 

Section 9 specifically provides that: 

"All existing contracts and obligations of the * * * 
boards * * * abolished by this Act shall remain in full 
force and effect, and shall be performed by the depart
ments, boards or commissions to which the rights, 
powers, duties and obligations of such * * * boards * * * 
are transferred. 

Fin.ally, Section 223 provides that: 

"All warrants for the payment of salaries, compensa
tion or other disbursements of or for departmental ad
ministrative boards or commissions * * * shall be 
drawn upon requisition of the head of the Department 
with which such departmental administrative boards or 
commissions * * * are connected." 

In the case of Getulio Piccirilli et al. vs. S. S. Lewis et al., recently 
decided by the Supreme Court of this State, you were authorized to 
pay the claims of contractors who had performed services and fur
nished materials in connection witb,. the construction of the Meade 
Statue at Washington, D. C., under facts virtually identical with 
those involved in your present inquiry. The Supreme Court defin
itely recognized the force and validity of Sections 3, 9, and 223 of the 
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Administrative Code and ruled that you might lawfully pay the 
claims of the Meade Statue contractors upon requisition of the new 
Department of Property and Supplies which under the Code was 
substituted for the old Meade Memorial Commission and that for 
this purpose an appropriation made to the Meade Memorial Com· 
mission prio1; to the passage of the Administrative Code was avail
able. 

The only difference between the two situations is that the Depart
ment of Property and Supplies was specifically directed by Section 
~102 (g) of the Administrative Code to erect the Meade Statue, 
whereas the Code does not in express terms direct the Board of 
Trustees of Western Penitentiary to continue the work of erecting 
the new penitentiary at Roc\view. However, there can be no ques 
tion but that the rights, powers and duties of the former Board of 
Inspectors of Western Penitentiary were by the Code transferred 
in whole or in part to the new Board of Trustees of Western Peni· 
tentiary and that under Section 3 of the Code such transfer vested 
in the new Board of Trustees all rights, powers and duties which 
had theretofore been vested in, exercised by or imposed upon the 
Board of Inspectors of Western Penitentiary. 

Accordingly you are specifically advised that upon the authority of 
the Piccirilli Case you may lawfully approve requisitions of the 
Secretary of Welfare for the payment, out of the appropriation mad.:i 
by the Act of May 27th, 1921, of any amounts due to contractors 
who have furnished materials or supplies under contracts lawfully 
entered into by the former Board of Inspectors of Western Peni· 
tentiary. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

W. A. SCHNADER, 
Special Deputy Attorney General. 

Auditor General-Secretary of Highways-Supplies and Equipment. 
The Auditor General is justified in presuming that the expenses for which requi

sitions are presented to him for payment out of the Motor License Fund have 
been properly incurred and it is not necessary for him to conduct an investigation 
of the necessity for the purchases made. 

Department of Justice, 
Harrisburg, Pa., February 18, 1925. 

Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your letter of February 14th, calling attention to 
what you regard as an inconsistency between our opinion of June 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 47 

25, 1924 addressed to the Secretary of Highways aud our opinion of 
February 13, 1925 addressed to you. 

In our opinion of June 25, 1924, we advised the Secretary of 
Highways that he might purchase through the Department of Prop' 
erty and Supplies as purchasing agency and pay for out of the 
Motor License Fund certain classes of supplies and equipment to 
the extent that he considered such classes of supplies and equip
ment clearly necessary for effectually carrying on the work of the 
Department of Highways. In our opinion to you dated February 13, 
1925 we advised that if you find that the purchase of the supplies 
to which reference was made in our opinion to the Secretary of 
Highways "was reasonably necessary to effectually carry on the 
work of that Department" you may lawfully approve requisitions 
for payment of such supplies out" of the Motor License Fund. 

Possibly we should have gone more fully into the relative func
tions of the head of the Department of Highways and of the Auditor 
General in our opinion written to you on February 13th last. 

The conduct and operation of the Department of Highways -is 
under the supervision and direction of the head of that department. 
lt is he who must determine what classes of i;;upplies are reasonably 
necessary for effectually carrying on the wor.k of his Department. · 

When requisitions come to you for the payment of supplies pur
chased at the direction of the Secretary of Highways either directly 
by the Department of Highways or through- the Department of 
Property and Supplies as purchasing agency, you are justified in 
presuming that the supplies purchased were reasonably necessary 
for effectually carrying on the work of the Depar:tment. You do, how
ever, have the right, under the Act of March 30, 1811, (P. L. 145), 
if for any reason you feel called upon to exercise it, of requiring 
evidence to be produced before you to satisfy you that the actual 
facts support the presumption; and it would be your duty to exer
cise the power given you by the Act of 1811 if you had any reason to 
believe that there had been gross abuse of discretion on the part of 
the Secretary of Highways in determining that certain supplies 
were reasonably necessary for effectually carrying on the work of his 
Department or if you had any reason to believe that supplies which 
could not possibly be reasonably necessary for effectually carrying 
on that work were purchased with the fraudulent purpose of having 
them paid for out of State funds. Under such circumstances it 
would clearly be your duty to call upon the head of the Department 
to proauce evidence to justify his requisition, but in the absence of 
circumstances of this character your full duty is performed when 
you have audited the requisitions in the usual way. 

Accordingly . you are specifically advised that in the absence of 
circumstances pointing to fraud, coUusion or gross abuse of dis-
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cretion, you are justified in presuming that the expenses for which 
requisitions are presented to you for payment out of the Motor 
I .. icense Fund have been properly incurred and it is not necessary 
for you to conduct an investigation of the necessity for the pur
chases made. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

W. A. SCHNADER, 
Special Deputy Attorney General. 

Auditor Genera"t--Contracts-Approval of Reqwisitions Act of 1923, P. L. 498. 

The Auditor General is authorized to approve requisitions of the Department of 
Property and Supplies for amounts due to tihe estate of Arnold W. Brunner and 
to Miss Violet Oakley. 

Department of Justice, 
Harrisburg, Pa., March 2, 1925. 

Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your request of February 13th in whkh you ask 
to be advised whether you may lawfully approve requisitions of the 
Department of Property and Supplies for the payment out of appro
riations made prior to 1923 of amounts due to the estate of Arnold 
W. Brunner and to Miss Violet Oakley under contracts executed be
tween the Commonwealth and Mr. Brunner and Miss Oakley re
spectively by the former Board of Commissioners of Public Grounds 
and Buildings, prior to the abolition of that body by the Adminis
trative 0ode, approved June 7th, 1923, (P. L. 498). 

We have no difficulty in advising that you may lawfully approve 
these requisitions. In the recent case of Getulio Piccirilli et al vs. 
S. S. Lewis et al., the Supreme Court authorized you to approve 
requisitions of the Department of Property and Supplies presented 
to you for payments due under almost identical circumstances. In 
the Piccirilli Case the Supreme Court recognized the validity of 
Sections 2, 3, 9, 223 and 2101 of the Code and based its ruling upon 
the effect of these sections. It is unnecessary here to recite thf' 
applicable provisions of the sections mentioned or to apply to the 
question now before us the reasons which moved the Supreme Court 
to authorize approval of the requisitions in the Piccirilli Case. We 
do however advise you that under the authority of, and for the 
reasons set forth in, that case you may lawfully approve the requisi
tions in question. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Specia.l Deputy Attorney General. 
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Constituti01ial law---Mothers' assistance-Appropriations of publ.ic rnoney-Chil
dren as ptiblic assets-Cornpensation to rnothers for public service-Act of May 
28, 1923. 

1. The Mothers' Assistance Act of May 28, 1923, P . L . 459, does not violate sec
tion 18, article iii, of the Constitution, forbidding certain appropriations of public 
moneys, and is constitutional. 

2. The Mothers' Assistance Act is clearly separate and distinguished from the 
Old Age Assistance Act, declared unconstitutional in Busser v. Snyder, 282 Pa. 440. 

3. The act is justified as providing for payment to those who have performed a 
valuable service to the Commonwealth by bearing children, 'and as providing for 
the maintenance of such children. 

Department of Justice, 
Harrisburg, Pa., March 12, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: I have your request for a formal opinion on the question 
as to whether you may legally, and without personal liability under 
your bond or otherwise, continue to settle requisitions for the pay
ment of money appropriated under the Act of May 28, 1923, P. L. 
459, or any other Acts, to carry into effect the provisions of the 
Mothers' Assistance Act of July 10, 1919, P. L. 893, as amended? 

The occasion for your inquiry is the decision of the Supreme Court 
in the case _of Clara W. B. Busser, et al. vs. State Treasurer, et al, 
holding the Old Age Assistance Act unconstitutional, said decision 
having been handed down January 5, 1925. 

First of all we must keep in mind the rule laid down by the 
Supreme Court in said decision: 

"In <letermining whether ari act of assembly is uncon
stitutional certain rules have been laid down for our 
guidance. It should not be so held unless it is clearly, 
strongly and imperatively prohibited. 'If the act is 
within the scope of legislative power, it must stand, 
and we are bound to make it stand if it will upon any 
intendment .... Nothing but a clear violation of the 
Constitution-a clear usurpation of power prohibited
will justify the judicial department in pronouncing an 
act of the legislature department unconstitutional and 
void.' Every presumption should be indulged in its 
favor (P. R. R. Co. v. Riblet, 66 Pa. 164, 169), and one 
who claims an act is unconstitutional must prove his 
case beyond doubt. Collins v. Lewis, 276 Pa. 435, 438; 
Sinking Fund Cases, Supra; Mugler v. Kans~s, 123 
u. s. 623. 

Words must be understood in their general and popu
lar sense, as the people who voted on the Constitution 
understood them, and we should not go beyond it unless 
the language is so ambiguous that we need to ascertain 
the mischief to be remedied. Keller v. Scranton, 2_00 
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Pa. 130, 134; Collins v. State Treasurer, 271 Pa. 428, 
434; Long v. Cheltenham Twp. School District, 269 Pa. 
472, 475; Sharpless v. Philadelphia, 21 Pa:. 147, 159, 
161. What the State Constitution forbids is not author
ized; what is not forbidden is authorized." 

If the Supreme Court imposes upon itself the strict rule that it 
must not hold a law unconstitutional "unless it is clearly, strongly 
and imperatively prohibited," how much more strongly does this 
rule apply to the Department of Justice and to all the executive 
departments, commissions, boards and officers of the Government? 
The Mothers' Assistance Act being a law clearly separate and well 
distinguished from the Old Age Assistance Act must be held to 
be constitutional, and the appropriation to effectuate it must be 
held valid, unless either overwhelming reasons in the law itself for 
regard~ng it unconstitutional can be found, or a further decision 
of the Court should rule to the contrary. . 

Nobody has as yet attacked the constitutionality of the Mothers' 
Assistance Act, and there has been no suggestion that there is any 
defect in the title or construction of that law. Therefore, for the 
purpose of this opinion we are confining our attention to the ques
tion on which the Old Age Assistance Law was declared uncon
stitutional; namely, whether the Mothers' Assistance Act and the 
appropriations to carry it into effect run counter to the constitutional 
provision of Section 18 of Article 3 of the Constitution which reads-: 

"Certain Appropriations Forbidden. No appropria
tion, except for pensions or gratuities for military serv
ices, shall be made for charitable, educational or benevo
lent purposes, to any person or community, nor to any 
denominational or sectarian institution, corporation or 
association." 

Is the appropriation whereby money of the Commonwealth, through 
Boards of Trustees, and other agencies of the Government, is used 
to assist "poor and dependent mothers of proved character and 
ability," "in supporting their children in their own homes" when 
such children are "under the age of 16 years" and the husbands of 
said mothers "are dead, or permanently confined to institutions for 
the insane" (Section 6 of the Act of July 10, 1919, P. L. 893), un
constitutional and, therefore, ineffective? 

This question has come up and the Mothers' Assistance Acts have 
been sustained as constitutional in the following cases in other 
States: Denver & Rio Grande R. R. vs. Grand County, 170 Pac. 
(Utah) 74 (1917); Re Mrs. Snyder, 93 Wash. 59 (1916); County of 
Sterins vs. Klasen, 123 Minn. 38~ (l!H3); Cass Co. vs. Nixon, 35 
N. D. 601 (1917); Re Rumsey, 167 N. W. (Neb.) 66, (1918). The 
only case which we found where the Mothers' Pension Act has been 
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declared unconstitutional was the case of State Board, et al. vs. 
Buckstegge, 158 Pac. (Ariz.) 836. The decision here rested on the 
ground that the title was not sufficiently comprehensive to embrace 
the provisions of the Act. This Act was also in the nature of an 
old age pension act. But in this respect it was so vague and in
definite as to put it in an entirely different class from the Old Age 
Pension Acts which are at present operating in several States of 
this country. In fact its pronounced incompleteness and indefinite
ness was one of the grounds upon which it was declared to be un
constitutional. However, nothing is to be found in the opinions in 
this case which would indicate that old age pension acts were per 
se unconstitutional. Indeed the opinions, particularly that of the 
concurring justice, seem to indicate that if the Act had contained 
sufficient administrative details and more definiteness in its funda
mental provisions that it would have been declared valid. 

Certainly with such a large number of Supreme Court decisions, 
even in other States, it is impossible for the Department of Justice 
to say that appropriations for Mothers' Assistance are "clearly, 
strongly and imperatively prohibited." 

I draw attention to another difference between Old Age Assistance 
and Mothers' Assistance, which brings the latter very far, if not 
entirely, outside of the discussion of the Supreme Court in the Old 
Age Assistance case, concerning which the Supreme Court says 

"Relative to the retirement acts to which appellant 
calls attention, the basis on which these acts are found
ed is neither charitable or benevolent they are found
ed on faithful, valuable services actually rendered to 
the Commonwealth over a long period of years, under a 
system of classification which the legislation has consid
ered reasonable. These appropriations are for delayed 
compensation for these years of continued service actual
ly given in the performance of public duties in their re
spective capacities, with the quality of right and obliga
tion in its concept. It is compensation for the hazard 
of long continued public employment. Furthermore, 
in the Judicial Retirement Act, those participating in 
or partaking of its benefits are required to hold them
selves in readiness to perform such work as may be as
signed to them, and to act in the several capacities 
stated in the statute when designated so to do by the 
court to which they are formerly attached. It is a well 
known fact that persons receiving the benefits of this 
act all of whom were or are of mature age, have not 
onl;· held themselves open to pe~form th.e dut~es that 
may be assigned to them, but, smce their retirement, 
have actually performed services to the Commonwealth 
of the utmost iµiportance, and have continued to do so 
until within a very few days of their death, and those 
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who still live are now performing those services; they 
in effect hold a legislatively created office for which 
they are being compensated." 

Along the line of the discussion, quoted directly above, we should 
note that whereas the Old Age Assistance Act provided help for 
those who, in order to qualify, need not sl).ow that they had ever 
done anything of value for the Commonwealth, and certainly the 
assistance could not be regarded as a reward to them for services 
to be performed, nevertheless the Mothers' Assistance Act provides 
for payment to those who have performed the invaluable service of 
bearing children for the benefit of the population of the State. 
Moreover these mothers receive the assistance in order that they 
may use it in serving the State further by caring for, educating 
and rearing children who are regarded universally by economists 
as one of the tangible and valuable assets of the State. 

Surely our Commonwealth could not exist except through the 
production and rearing of healthy children. It is certainly far from 
a quibble, therefore, to urge that the appropriation of the money 
for Mothers' Assistance is not for charitable or benevolent purposes, 
but as the Supreme Court hints with regard to Mothers' Assistance, 
and says with regard to the Retirement Acts in general a compen
sation for services actually given in a particular and peculiar form 
of helpfulness to the State, and as was emphasized concerning the 
Judicial Retirement Act a payment for those who must daily and 
hourly "hold themselves in readiness to perform such work as may 
be assigned to them"; namely, in the case of the mothers who re
ceive assistance, the never ending care and upbringing of the chil
dren to effectuate which service the appropriation is made. 

CONCLUSION 
From the above I find reasons in excess of what might in strict

ness be required for holding, and so advise you, that legally you 
have the right to, and should, regard the Mothers' Assistance Acts 
including the appropriation of money in connection therewith valid 
and constitutional; and that you should, subject to the usual audit
ing required of you by your duties as Auditor General, continue to 
settle the requisition claiJm; filed with you on account of said 
Mothers' Assistance Act and appropriations; and also that, having 
audited and settled such claims and drawn the warrants upon the 
State Treasurer for the payment- thereof, you will have only per
formed your legal duty (unless and until restrained by Court order) 
as required by law, and will not be in any way liable for so doing 
upon your official bond or otherwise. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
A.ttorneu GenernL 
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.Auditor General-Authority to approve requisitions by the Board of Gwme Com
missioners for payment of the cost of certain office supplies out of the "ganne 
f1ind"-Acts of May 24, 1923, P. L . 359, Sections 205, 1201 , 1202-June 7, 1923, 
P. L. 498, Sections 216, 223, 2105. 

The Board of Game Commissioners may not purchase furnitur~ out of the game 
fund but must requisition it from the Department of Property and Supplies. It 
may at its option purchase equipment or requisition the said Department for the 
same. Office supplies, the need of which was anticipated prior to the preparation 
of the annual schedule, may be obtained from the said Department, but the Board 
may purchase out of the "game fund" office supplies, the need of wlhfoh was not 
anticipated and also materials necessary in connection with the printing or the 
preparation of posters, notices, tags, badges, etc. 

The Auditor General in his official action must act accordingly. 

Department of Justice, 
Harrisburg, Pa., March 13, 1925. 

·-Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your request of February 13th, asking us to advise 
you whether you may lawfully approve certain requisitions of the 
Board of Game Commissioners for the payment out of the "Game 
Fund" of the cost of certain office supplies. You call our attention 
particularly to Section 205 of the Act of May 24th, 1923, (P. L. 359) 
which provides that: 

"The Executive Secretary shall * * * be supplied, 
from time to time, by the Board of Public Grounds and 
Buildings, such furniture, equipment and office supplies 
as may be necessary for the use of the Board." 

In considering the meaning of this provision it is necessary for 
us to refer to Section 1201 of the same Act which provides that the 
Game Fund established by that section shall be applied for the pnr· 
pose 6f the payment under the supervision of the Board: 

" (a) Of the salaries and expenses of the officers and 
employes of the Board and contingent office expenses. 

* * * * ~· 

(g) For the purchase and maintenance of equipment. 

* * * * 
(i) For the payment of all, or any part of, the cost 

of any printing, posters, notices, tags, badges, buttons 
and other like materials as, in the opinion of the Board, 
may be necessary to its work * * * * ." 

We are informed by the Board of Game Commissioners that the 
classes of supplies covered by the requisitions before you are push 
pins, india ink, fire extinguishers for automobiles, desks and paper 
or cardboard upon which printing is to be done. 

Sections 205 and 1201 of the Act of May 24th, 1923 must be con-
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strued together harmoniously if possible as both sections are a part 
of the same act of Assembly. 

As furniture is specifically mentioned in Section 205 as something 
which shall be supplied to the Board of Game Commissioners by thP 
Board of Commissioners of Public Grounds and Buildings, now the 
Department of Property and Supplies, and as Section 1201 does 
not authorize the use of the Game Fund for the purchase of furni
ture we advise you that furniture cannot lawfully be paid out of the 
Game Fund. 

Equipment may, under Section 205, be supplied to the Board of 
Game Commissioners by the Department of ' Property and Supplies 
and under Section 1201 may be purchased by the Board of Game 
Commissioners and paid for out of the Game Fund. As there is 
nothing inconsistent about these respective provisions we advise you 
that the Board of Game Commissioners has the right at its option
either to requisition for equipment from the Department of. Prop
erty and Supplies or to purchase equipment and pay for the same 
out of the Game Fund. 

Paper or cardboard upon which printing is to be done would not 
be included within the meaning of "office supplies". It does come 
within subsection (i) of Section 12(}1 and should be paid for out of 
the Game Fund. 

With reference to "office supplies'' it seems to have been the in
tention of the Legislature that ordinarily such supplies should be 
procured by the Board of Game Commissioners from the Department 
of Property and Supplies but that "contingent" office supplies might 
be purchased by the Board and paid for out of the Game Fund. The 
only question is: What are "contingent" office supplies? In view 
of the provisions of Section 2105 of the Administrative Code (Act 
of June 7, 1923, P. L. 498) requiring the various administrative 
agencies annually to list in advance the supplies which they believe 
will be needed during the ensuing fiscal year, contingent office ex
penses would seem to be expenses incurred in the purchase of sup
plies, the necessity for which was not anticipated at the time of the 
preparation by the Board of its list of anticipated requirements in 
the way of office supplies for the ensuing fiscal year. If the office 
io;upplies which the Board desires to pay for out of the Game Fund 
were not listed in the schedule of supplies furnished by the Board to 
the Department of Property and Supplies in anticipation of the 
needs of the current fiscal year you are advised that such supplies 
may lawfully be paid for out of the Game Fund. This interpreta
tion is in conformity with the interpretation almost invariably given 
to the expression "contingent expenses", which are defined in 13 
Corpus .Juris 115 to be "expenses that :;tre possible or liable, but not 
certain to occur." See also <'ases cited in support of this definition. 
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. It is of course true that any purchases of "furniture, materials or 
supplies" authorized by Section 1201 of the Act of May 24th, 192H 
must under Section 307 of the Administrative Code be made through 
the Department of Property and Supplies as purchasing agency. 

In conclusion we note that you state that you have before yon 
for approval requisitions covering the purchase of office supplies. 
Without now advising you thereon, we call your attention to the ques
tion whether under Section 1202 of the Game Code of May 24th, 1923, 
you are authorized to approve requisitions against the Game Fund 
for purposes other than advances to the Board of Game Commis
sioners. Section 223 of the Administrative Oode authorizes you to 
draw your warrant on the State Treasurer for "salaries and other 
compensation" payable by independent administrative commissions 
of which the Board of Game Commissioners is one, but does not ap
ply to expenses of any description. Section 216 of the Administra
tive Code seems to require requisitions for the payment of traveling 
and other personal expenses of the members of the Game Commission. 
These sections of the Code supersede any inconsistent provisions of 
the Game Code of 1923 but do not apply to the payment of the cost 
of purchases made by the Game Commission. 

However, whatever the effect of Section 1202 of the Game Code 
may be, the advice which you have requested is pertinent in that you 
are undoubtedly authorized to audit the accounting for moneys ex
pended by the Board of Game Commissioners prior to the issuance 
of your warrant for additional advances, even if you are not author
ized to draw warrants for the payment of creditors of the Game Com
mission. 

To summarize: 
The Board of Came Commissioners may not purchase furniture 

out of the Game Fund but must requisition it from the Department 
of Property and Supplies. It may at its option purchase equipment 
or requisition the Department of Property and Supplies to furnish 
it. It must obtain office suppUes, the need of which was anticipated 
prior to the preparation of the annual schedule from the Depart
ment of Property and Supplies but may purchase out of the Game 
Fund office supplies the need of which was not anticipated. It may 
not call upon the Department of Property and Supplies to furnish 
materials necessary in connection with printing or the preparatiou 
of posters, notices, tags, badges, etc. Such materials must be pur
chased out of the Game Fund. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Speaial Dermty Attorney Genera,l. 
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Taxation-Returns-Fiscal Year-Power of Aiiditor General--Act of June 22, 1897, 
P. L. 178. 
Both in view of the uncertain language of the Act of June 22, 1897, P. L. 

178, with reference to the time and manner of making returns for State tax pur
poses, and in view of the fact that the Act or Acts of Assembly to which it refers 
in this connection did not provide for the filing of returns on a fiscal year basis, 
tlhere is no authority for the Auditor General at present to grant to building and 
loan associations, taxable under said Act, permission to file their returns on a 
fiscal year basis. If this is desired, relief should be sought from the legislature. 

Department of Justice 
Harrisburg; Pa., March 19, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter of February 
13, 1925, asking whether the Auditor General has authority to per
mit building and loan associations to file the returns provided for by 
the Act of June 22, 18917, P. L. 178, on a fiscal year basis. 

The said Act of ,June 22, 1897, supra, or so much of_ it as is of 
importance in the determination of this question, reads as follows: 

"That upon all full paid, prepaid, and fully matured, 
or partly matured stock in any building and loan assoc
iation incorporated under the laws of this State or in
corporated under the laws of any other state and doing 
business within this State, and upon which annual, 
semi-annual, quarterly or monthly cash dividends or 
interest shall be paid, there shall be paid a State tax 
equal to that required to be paid upon money at interest 
by the general tax laws of this State ; and such tax shall 
be deducted from the cash dividend or interest so pro
vided for by the secretary or treasurer of such corpor
ation, and be paid to the State Treasurer. And every 
such domestic corporation shall annually make return 
to the Auditor General, at the time other returns for 
taxation are required to be made, of the amount of its 
stock outstanding entitled to receive cash dividends or 
interest, and every such foreign corporation shall, in the 
reports required to be made by them to the Banking 
Department, make report of the amount of its stock 
held by residents of this State, entitled to receive cash 
dividends or interest, and said Banking Department 
shall, at the time other returns for taxation are required 
to be made, certify to the Auditor General * * * ." 

It is certain that the Legislature could have made more definite 
provision concerning the time for making returns. The Act does 
not even expressly refer to any other Act of Assembly in providing 
for and designating the time when the returns are to be made. In 
this connection Eastman, in Vol. 2 of "Taxation in Pennsylvania", 
at page 754, says-
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, "Repo~ts are to be made · under the above provisions 
at the time other returns for taxation are- required to 
b~ made.' . This is uncertain inasmuch as reports for 
different kmd of taxes are made at different times but as 
th~ tax imposed is ~o be equal to that 'required to be 
paid on moneys at mterest', the tax year for which is 
the calendar year, the auditor general's department 
holds that reports should be made under the act for the 
calendar year and as soon after the thirty-first day of 
December as circumstances will permit." 
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We find the following statement to the same general effect in 
':Taxation of Corporation in Pennsylvania for State Purposes" by 
Whitworth, at page 214 : 

"The. time of making such returns is quite uncertain; 
but as it is apparently the intention of the act to treat 
such stock as liable to taxation in the same manner that 
moneyed capital, in the hands of an individual is liable, 
the reports are for the calendar year and ought to be 
made probably in January." 

With further reference to the nature of the tax the writer of this 
same work, on pages 212 and 213, states: 

"The tax is not levied upon the corporation, but upon 
the stock in the hands of the holder; and the corpor
ation, as in the case of the collection of the tax upon 
corporate loans, is made the collector of the tax and is 
required to deduct it from the interest. Doubtless 
many of the principles relating to the tax on corporate 
loans are applicable here. The tax imposed upon such 
stock is to be 'equal to that required to be paid upon 
money at interest by the general laws of this state'. 
The general tax law of 1891 imposes upon mortgages, 
bonds, corporate loans, stocks of corporations, etc., a tax 
'at the rate of four mills on each dollar of the value there
of'. The act of 1897 doubtless requires, not only that 
the rate shall be four mills, but that the tax shall be 
levied _upon the value of the stock. * .,, *" 

It is clear, therefore, that in the opinion of text writers and State 
taxing officers of the period contemporary with the passage of the 
Act the Legislature intended to make both the rate and nature of 
the tax and the time. for filing the returns the same as in the case 
of the tax "required to be paid upon money at interest by the 
general laws of this state," or, as was stated in an opinion of Deputy 
Attorney General Reeder to Amos H. Mylin, Auditor General, under 
date of January 28, 1898, reported in 1 Dauphin 20, "the intention 
of the Act is to treat this stock as liable for taxation in the same 
manner that moneyed capital in the hands of an individual is liabl~." 

The Act of June 22, 1897, has never been amended nor has any 
other Act ever been passed specially giving to building and loan 
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associations the right to file returns to the Auditor General on a 
fiscal year basis. The question, therefore, arises as to whether or not 
1he legislative intent as expressed in the wording, ''* * * shall 
annually make return to the Auditor General at the time other re
turns for taxation are required to be made * * *", is to subject the 
class of taxables therein specified to all legislative enactments sub
sequently passed with reference to taxes "required to be paid upon 
money at interest" in so far as the time for making the returns is 
concerned. 

This would be a very doubtful conclusion to draw. The Act is 
admittedly uncertain as to the kind of "other returns" referred to 
and it is only by reference to the opinions entertained by contem
poraries as to its meaning that we are able to conclude that the 
reference is to tax returns such as were then required to be filed 
in connection with "money at interest". Howev~r, to accept the 
view of contemporaries .as to the meaning of an Act uncertain in 
terms appears to be entirely proper. Oornrnonwealth vs. Paine, 20"1 
Pa. 45; Reeves' Avveal, 33 Pa. SivjJer. Ot. 196. 

In 36 Cyc. 1152 we find the following statement: 

"As a rule the adoption of a statute by reference is 
construed as an adoption of the law as it existed at 
the time the adoption statute was passed, and therefore, 
is not affected by any subsequent modification or repeal 
of the statute adopted." 

Postal Tel. Cable Oo. vs. Southern R. Oo., 89 Fed. 190; Oulver 
vs. People, 161 Ill. 89; 43 N. E. 814. 

The Act of July 21, 1919, P. L. 1067, was the first to permit the 
filing of corporate loans reports on a fiscal year basis, and it follows, 
therefore, that building and loan associations can not by the general 
reference contained in the Act of June 22, 1897, obtain the same 
right to file returns on a fiscal year basis which was granted in 
1919 in connection with the filing of corporate loans reports. 

The fact is not being overlooked that by the Act of June 2, 1~15, 
P. L. 730, as amended by the Act of July 15, 1919, P. L. 948, the 
Auditor General was granted authority to permit such corporations 
as are made taxable under Section 20 of the Act of June 7, 1879, 
l'. L. 112, as amended, to file reports on a fl.seal year basis. How
ever, Section 20 of the said Act of June 7, 1879,, supra, as amended, 
provides only for the filing of capital stork retums or reports from 
which duty building and loan associations are ex!Jressly exempted 
by the terms of said Section 20, as amended, and the Legislature 
could not, therefore, have intended to include building and loan 
as;sociations in the following proviso of the Act of June 2 1915 

' ' P. L. 730: 
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"* * ·* And provided, That if . any corporation, com· 
pany, joint-stock association, or limited partnership 
shall certify to the Auditor General that its fiscal year 
closes, not upon the thirty-first day of December but . ' 
upon some other date, and that it reports to the United 
States Government as of such other date, then such 
corporation may, in the discretion of the Auditor Gener· 
al, be permitted to make the returns herein provided for 
within sixty days after such date, subject in all other 
respects to the provisions of this act.* * *" 

59 

By the words "the returns herein provided for" capital stock 
returns or reports only must necessarily have been meant since 
this Section of the Act has reference to such reports only. This 
conclusion is strengthened by the fact that on July 21, 1919, the 
Legislature passed another act expressly granting the similar privi· 
lege of filing corporate loans reports on -a fiscal year basis. The 
paragraph of the 1919 Act granting this privilege would have been 
unnecessary had the Legis1ature intended by the Act of 1915 to 
grant authority to the Auditor General to permit the filing of re· 
turns generally and in all cases on a fiscal year basis. 

I am, therefore, of the opi~ion that both in view of the uncertain 
language of the Act of June 22, 1897, with reference to the time 
and manner of making returns for State tax purposes and in view 
of the fact that the Act or Acts of Assembly to which it refers in 
this connection did not then provide for the filing of returns on a 
fiscal year basis, you have no authority at present to grant to build· 
ing and loan associations taxable under the said Act of June 22, 
1897, permission · to file their returns on a fiscal year basis. The 
building and loan associations interested in filing returns on a 
fiscal year basis should have little difficulty in securing the passage 
of an Act of Assembly at this · time which would clarify the whole 
situation. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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AudUor General-Department of Public Instriiction-Authority under the General 
Appropriation Aci of 1923, App. Acts at p. 41, to purchase drinking cups, paper 
towels and s·ttndry office supplies-Act of Jnne 7, 1923, P. L. 498, Section 507 . . 

The language of that portion of the General Appropriation Act which applies to 
the Department of Public Instruction is broad enough to cover the purchase of 
drinking cups, paper towels, and sundry office supplies ; s_uch purchase, however, 
must be made throu;<h the Department of Property and Supplies acting as the pur
chasing agent and the Auditor General may lawfully honor requisition covering 
such purchase. 

Department of Justice, 
Harrisburg, Pa., March 26, 1925. 

IIonorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your request to be advised whether under the Gen
eral Appropriation Act of 1923 the Department of Public Instruc
tion may purchase and pay out of its appropriation for drinking 
cups, paper towels and sundry 'office supplies. 

By reference to the General Appropriation Act (Appropriation 
Acts of June 30, 1923, page 35 at page 41) it will be seen that the 
appropriation to the Department of Public Instruction is available 
not only for the payment of salaries of employes of the Department 
but also "for the general expenses, traveling expenses, equipment, 
~mpplies, postage and other incidental expenses of the Department 
as authorized and approved by the Superintendent of Puiblic In
struction." 

This expression is in our opnuon sufficiently broad to cover thP, 
purchase of drinking cups, paper towels and sundry office supplies. 
It is of course true that purchases must under Section 507 of the 
Administrative Code of 1923 be made through the Department of 
Property and Supplies as purchasing agent. 

It is our Yiew that where in the General Appropriation Act the 
Legislature has specifically authorized a department other than the 
Department of Property and Supplies to make use of its appropria
tion for the purchase of supplies the department in question may at 
its option call upon the Department of Property and Supplies to 
i•urchase supplies for it as agent or requisition the Department of 
Property and Supplies to furnish the supplies needed. The only effect 
of Section 507 of the Administrative Code is to prevent the pur
chase of supplies directly by departments other than the Depart
ment of Property and Supplies except in the case of certain supplies 
which the Department of Health may purchase directly and certain 
Rupplies which may be directly purchased by the Department of 
Highways. 
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Accordingly you are advised that the requisitions about which yo11 
have consulted us may be approved for payment out of the appro
priation to the Department of Public Instru.ction. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney Geneml. 

Auditor GeneraT,-Department of Public Instruction-Authority to pny for office 
supplies o·ut of that part of the General Appropriation Act of 19:23, App. Acts 
p. 35 which appropriated to said Department the sitm of $1,500. "for the payment 
of the ea;pense8 of the Pennsylvania Historical Commission. 

The appropriation to the Department of Public Instruction for the expenses of 
the Historical Commission does not specifically authorize any part of the appro
priation to be ' used. for the purchase of supplies. The Auditor General cannot 
lawfully honor requisitions against the appropriation in question for the purchase 
of office supplies. 

Department of Justice, 
Harrisburg, Pa., March 26, 1925. 

Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: We have your request of February 13th asking to be advised 
whether office supplies may be paid for out of that part of the 1923 
General Appropriation Act (Appropriation Acts of June 30, 1923, 
page 35) which appropriated to the Department of Public Instruc
tion seven thousand five hundred dollars ($7,500) "for the payment 
of the expenses of the Pennsylvania Historical Oommission." 

If this appropriation had not been incorporated in the General 
Appropriation Act but made the subject of a separate measure we 
would have no hestitancy in advising that "the payment of expenses" 
is an expression unlimited in scope and that under an appropriation 
for this broad purpose the only question would be whether the work 
of the Pennsylvania Historical Commission properly requires the 
use of office supplies. 

However, by reference to the General Appropriation Act it appears 
that there is an appropriation to the Department of Property and 
Supplies for the payment of the cost of general supplies for the State 
government. It also appears that in the appropriation to many of 
the agencies to which appropriations were made by the General Ap
propriation Act of 1923 specific authority is given to purchase sup
plies. In all of these cases the agencies involved may at their option 
purchase supplies out of their own appropriations or requisition the 
Department of Property and Supplies to furnish them with the sup-
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plies needed. The purchases out of their own appropriations must 
of course be made by the Department of Property and Supplies a'S 
purchasing agent under Section 507 of the Administrative Code of 
1923. 

The appropriation to the Department of Public Instruction for 
. the expenses of the Historical C-Ommission does not specificall:v 
authorize any part of the appropriation to be used for the purchase 
of supplies and we are therefore of the opinion that it was the in
tention of the Legislature that no part of this appropriation should 
be used for that purpose. 

Accordingly you are advised that the appropriation in question 
cannot be used for the purchase of office supplies. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Auditor General-Authority to approve for payment requisitions drawn again&t 
the General Appropriation Act of Jime 30, 1923, Appropriation Acts p. 35 at page 
56 for the purchase of chairs and desks by the D epartment of Welfare . 
The Legislature having made a large appropriation to the Department of Prop

erty and Supplies for the purchase of general supplies including furniture, the 
purchase of furniture should not be regarded as among the "general expenses" of 
the Department of Welfare. The appropriation to the htter Department while 
authorizing the specific purchase of "equipment" did not mention furniture. The 
Auditor General cannot, therefore, lawfully approve the requisition in question. 

Department of Justice, 
Harrisburg, Pa., April 2, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Penn
sylvania. 

Sir: We have your request to be advised whether you may law
fully approve for payment requisitions drawn against the General 
Appropriation Act of 1923 (Act of June 30, 1923, Appropriation 
Acts page 35) for the purchase by the Department of Welfare of 
chairs and desks. 

At page 56 of the Appropriation Acts of 1923 appears the appro
priation to the Department of Welfare. The sum of three hundred 
and twenty-five .thousand dollars ($325,000) was appropriated to the 
Department for the payment inter alia of "general expenses of the 
Department, including materials, supplies, postage, telephone, ex
press, traveling expenses, heat, light, power, water, repairs, mainte
nance, equipment, apparatus, rents, an<l storage of vehi_cles, as au
thorized and approved by the * * * Secretary of Welfare". Standing 
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alone there could be no question but that this appropriation is suffi· 
ciently broad to include the purchase of chairs and desks for use by 
the Department. However, by reference to page 51 of the 1923 Ap
propriation Acts it appears that the General Appropriation Act -Of 
1923 appropriated to the Department of Property and Supplies six 
hundred and twenty thousand dollars ($620,600) "for the payment 
of the cost of general supplies including stationery, supplies, furni
ture, * * * and other matters required by -x· -<· ·<· the several depart
ments, boards and commissions of the State Government." The ques
tion, therefore, arises whether the Legislature intended that the De
partment of Welfare should have the option of purchasing furniture 
out of the appropriation to that Department or of calling upon the 
Department of Property and Supplies to supply to the Department 
of Welfare any furniture which might be needed. If so, it would be 
entirely proper for you to approve .requisitions for furniture drawn 
against the Department of Welfare's appropriation provided the 
purchase was made through the Department of Property and Sup
plies as purchasing agency as required by Section 507 of the Admin
istrative Code. 

Whether or not the Legislature intended to give to the Department 
of Welfare this option depends, in our opinion, upon the question 
whether "general expenses'' would include the cost of furniture and 
if that question be answered in the negative, whether ''equipment" 
includes furniture. 

It is our view that both of these questions should be answered in 
the negative. In vlew of the fact that the Legislature made a very 
substantial appropriation to the Department of Property and Sup
plies for the purchase of general supplies including fwrniture it does 
not seem reasonable that the purchase of furniture should be re
garded as among the "general expenses" of the Department of Wei· 
fare. Similarly, the specific mention of "furniture" in the appropri
ation to the Department of Property and Supplies and the omission 
of this word in the appropriation to the Department of Welfare 
would indicate that the Legislature when it authorized the Depart
ment of Welfare to purchase "equipment" was not referring to 
"furniture." , 

If the appropriation to the Department of Welfare were contained 
in a separate act of Assembly our interpretation of the language 
in question might be more liberal, but in view of the fact that the 
appropriations both to the Department of Property and Supplies 
and to the Department of Welfare are contained in the same Act we 
are of the opinion that these a way as to harmonize, if possible, their 
provisions for the purpose of giving effect to what the Legislature 
really intended. 
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Accordingly you are advised that, in our opinion, you cannot 
lawfully approve the requisitions in question. 

Very truly yours, 

DEPARTMENT OF JUS'l'ICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 

Aiiditor General-State Employes' Retirement Boarifr.-Ojfice Siipplies-Act of 1923, 
P. L. 858. 
Authority of tlie Auditor General to approve requisitions of the Secretary of the 

Commonwealth for office furniture and supplies and printing furnished to the State 
Employes' Retirement Board. 

Department of Justice, 
Harrisburg, Pa., April 29, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Penn
sylvania. 

Sir: We have your request to be advised whether you may law
fully approve requisitions of the Secretary of the Commonwealth 
covering the purchase of desks, chairs and similar office supplies, 
and printing furnished to the State Employes' Retirement Board 
payable out of the expense fund established by Section 9 of the Act 
of June 27, 1923, P. L. 858. 

On June 14, 1924 this Department rendered an opinion to the 
Secretary of the Commonweaith on the subject a copy of which ii;; 
herewith enclosed. We find no occasion to modify the opinion then 
rendered. 

Accordingly you are advised that you may lawfully approve for 
payment out of the said expense fund requisitions of the character 
to which your communication refers. 

Very truly yours, 

DEP ARTMEN'l' OF JUS'l'ICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 
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Public officers-Swearing in of fltate officers--Jiidges-Adrninistration of oath by 
judges not resident of the State capital-Act of Jiine I, 1923. 

1 .. The administration of an oath is a ministerial duty, not one involving the 
exercise of judicial discretion, an<l may be performed outside of the district in 
which the officer performing the same is required to reside. 

~. Judges are State officers, and they may, although not resident in the capital, 
administer the oath of office in Harrisburg to the State Treasurer and the Auditor 
General upon induction into office. 

3. The provision of the Administrative Code of June 7, 1923, P. L. 498, author
izing the Secretary of the Commonwealth to administer all oaths to State officers 
required to be administered in the performance of their duties, is permissive and 
not obligatory. 

Department of Justice 
Harrisburg, Pa., April 29, 1925. 

Hon. Samuel S. Lewis, Auditor General, Harrisburg, Penna. 

Dear Sir: This Department has your request for an opinion as to 
the authority of the President Judge of the Court of Common Pleas 
of York County to administer the oath of office to you at Harrisburg 
upon your assumption of the duties of State Treasurer, to which 
office you have been elected, and also as to the authority of the Judge 
of the Orphans' Court of Washington County to administer the oath 
of office at Harrisburg to Edward Martin on the assumption by 
him of the office of Auditor General, to which he has been elected. 

Article VII Section I -of the Constitution provides that all State 
officers shall, before entering on the duties of their respective offices, 
take and subscribe an oath or affirmation, the form of which is 
therein given. It also provides as follows. 

"The foregoing oath shall be administered by some 
person authorized to administer oaths, and in the case 
of State officers .,. * * shall be filed in the office of the 
Secretary of the Commonwealth * * *" 

Section 43 of the Act of March 30, 1811 (Pennsylvania Statutes, 
Section 929) provides that the Auditor General shall, before entering 
upon the duties of his office, take the oaths or affirmations of office, 
agreeably to the directions of the Constitution. Section I of the 
Act of May 9, 1874 (Pennsylvania Statutes, Section 20152) requires 
the State Treasurer before he enters upon the duties of his office 
to take the oath or affirmation of office, agreeably to the direction 
of the Constitution. There is no statutory direction as to how, 
when or where such oath shall be administered provided it is ad
ministered prior to the assumption of the duties of the office, and 
there is no provision of the statute specifying wh'o shall administer 
the oath. 

Section 703 (a) of the Administrative Code of 1923 authorizes 
the Secretary of the Commonwealth of administer all oaths to State 

:a-5 
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officers required to be administered in the performance of their ad
ministrative duties. This provision is permissive and not obligatory. 

There being no statutory provision directing who shall administer 
these oaths of office, the constitutional provision that it shall be 
done by one "authorized to administer oaths" is the only guidance 
we have in determining that question. 

There is no doubt but that a judge is authorized to administer 
oaths, it is common law prerogative of both Common Pleas and 
Orphans' Court Judges made statutory, in part, by Section 1 of the 
Act of March 21, 1772, as amended by the Act of April 3, 1895, 
P. L. 32. 

But is a judge authorized to administer an oath at a place out
side of his ju~icial district unless he is called thereto, in the man
ner specified by statute, to perform judicial functions? 

Judges are State officers (Buckley vs. Holmes, et al., 269 Pa. 176; 
Commonwealth em rel., vs. Hyneman, 242 Pa. 244; Commonwealth 
vs. Penusula, 97 Pa. 293; Leib vs. Commonwealth, 9 Watt's 300). 
these oaths are to be administered to officers of the Commonwealth 
and, in this instance, are to be administered at the State Capitol. 
The administration of an oath is a ministerial duty, not one in
volving the exercise of a judicial discretion, and may be performed 
outside of the district in which the officer performing the same is 
required tQ reside. (Commonwealth vs. Kurz, et al., 14 Dist. Sec. 
741-744:) 

I am, therefore, of the opinion that the President Judge of the 
Court of Common Pleas of York County and the Judge of the 
Orphans' Court of Washington County are authorized to administer 
the oath of office to you as State Treasurer and to Edward Martin 
as Auditor General, respectively, at the State Capitol in Harrisburg, 
upon induction into office. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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Auditor General-State Employes' Retirement Board,--Authority to approve requi
sitions of the Secretary of Commonwealth for the purchase of desks, chairs, office 
supplies and printing furnished the Board,--where payable. 
The Auditor General may lawfully approve for payment out of the expense fund 

established by Section 9 of the Act of June 27, 1923, P . L. 858, bills for desks, 
chairs, and similar office supplies and printing furnished the State Employes' Re
tirement Board. 

Department of Justice 
Harrisburg, Pa., April 29, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: We have your request to be advised whether you may lawfully 
app,rove requisitions of the Secretary of the Commonwealth cover
ing the purchase of desks, chairs and similar office supplies, and 
printing furnished to the State Employes' Retirement Board payable 
out of the expense fund established by Section 9 of the Act of June 
27, 1923, P. L. 858. 

On June 14, 1924 this Department rendered an opinion to the 
Secretary of the Commonwealth on the subject a copy of which is 
herewith enclosed. We find no occasion to modify the opinion then 
rendered. 

Accordingly you are advised that you may lawfully approve for 
payment out of the said expense fund requisitions of the character 
to which your communication refers. • 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Robert/ Morris Monument Commission-Auditor Generai--Authority to approve 
requisitions of the Secretatry of Property and Supplies on account of the con
tract of Paul W. Bartlett with said Commission for the erection of a monument 
-where payable-Acts of June 14, 1911, P. L. 937-June 7, 1923, P. L. 498, 
Section 2901. 
The appropriations made by the Act of June 14, 1911, P. L. 937 is available 

for tlhe purpose of paying the amounts due to persons who entered into contracts 
with the Robert Morris Monument Commission. In as much as this Co=ission 
was abolished by the Act of 1923, supra, the Auditor General may lawfully honor 
the requisition of the Secretary of Property and Supplies for payment out of the 
appropriation made by the Act of 1911 of any amounts due Paul W. Bartlett under 
his contract with the Commission. 

Department of Justice 
Harrisburg, Pa., April 29, 1925. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: We ha,·e your request to be advised whether you may law
fully approve the requisitions of the Secretary of Property and 
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Supplies in the amount of four thousand dollars ($4,000) payable 
to Paul W. Bartlett on account of his contract with the Robert 
Morris Monument Commission for the erection of a monument to 
Robert Morris in the City of Philadelphia, this requisition being 
drawn against an appropriation made by the Act of June 14, 1911, 
P. L. 937. 

We understand that your reason for feeling that the requisition 
should not be approved is that the Act of June 14, 1911, P. L. 937 
was specifically repealed by Section 2901 of the Administrative Code 
approved June 7, 1923, P. L. 498. 

The Act of June 14, 1911, P. L. 937 authorized the Robert Morris 
Monument Commission to select a suitable site in Philadelphia for 
the erection of a mon"ument to Robert Morris, to select and decide 
upon the design of the monument and the materials with which it 
should be constructed and to make contracts for its construction 
and erection. For those purposes the sum of twenty thousand 
dollars ($20,000) or so much thereof as might be necessary was 
specifically appropriated. 

Acting under the authority thus vested in them the Robert Morris 
Monument Commission entered into a contract with Paul W. Bart
lett. That contract was made upon the faith of the appropriation 
contained in the Act of 1911. The Legislature could not under the 
Constitution of the United State impair the obligation of this con
tract. Penrose u 8. ErfrJ Cana~ Co. , 56 Pa. 46; D111111 rs. Gorgas, 41 
Pa. J,J,J: Nel.~on vs. St. Marti,n's Parish, 111 U.S. 716. 

Clearly, therefore, that part of the Administrative Code which· 
purports to repeal the Act of June 14, 1!}11, P. L. 937 is unconsti
tutional insofar as it would affect the availability of the appropri
ation contained in that Act.. That being so, the appropriation made 
by the Act of June 14, 1911, P. L. 937 is still available for the purpose 
of naviiw :=tmonnts ilne to persons who entered into contracts with 
the Robert Morris Monument Commission. 

In view of the fact that this Commission was abolished by the 
.Administrative Code and the functions thereof transferred to the 
Department of Property and Supplies the manner in which the 
appropriation may be requisitioned is covered by the decision of 
the Supreme Court in Piccirilli Brothers vs. Lewis, 253 Pa. 323. 
Under the authority of that case it is clear that the Secretary of 
Property and Supplies may issue his requisition for the payment 
of the amount due Mr. Bartlett. 

You are accordingly advised that you may lawfully honor the 
requisition of the Secretary of Property and Supplies for the pay
ment out of the appropriation made by the Act of June 14, 1911, 
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of any amount due to Mr. Bartlett under his contract with the 
Robert Morris Monument Commission. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special De-pii,ty Attorney General. 

Auditor Gene-ral--Water Supply Commission of Pennsylvania-Appropriations to, 
where payable under Section .223 of the Act of June 7, 1923, P. L . 498-Act of 
June 30, 1923, No. 44A. 

The Secretary of Forest and Waters may in behalf of the Water and Power 
Resources Board draw requisitions for disbursements out of the State Treasury 
under the Act of June 30, 1923. 

Department of Justice, 
Harrisburg, April 30, 1925. 

Honorable S. S. Lewis, Auditor General, Harrisburg, Pennsylvania. 

Sir: You have requested to be advised whether you may lawfully 
honor requisitions of the Department of Forests and Waters drawn 
against appropriations made to the Water Supply Commission of 
Pennsylvania prior to the effective date of the Administrative Code 
of 1923 (Act of June 7, 1923, P. L. 498). 
- We understand your doubt arises because of your belief that the 
Administrative Code abolished the Water Supply Commission and 
created in its stead the ·water and Power Resources Board,-a de
partmental administrative board within the Department of Forests 
and Waters. 

I 

Under date of November 7, 1923 this Department advised the 
Secretary of Forests and Waters that the appropriation made to 
the Water Supply Commission by Act No. 42-A of the 1923 Session 
of the General Assembly was available to the Water and Power 
Resources Board upon requisition of the Department of Forests 
and Waters. We are attaching hereto a copy of that opinion. We 
have no reason at this time to modify the opinion then rendered. 

For the reason set forth in our opinion to the Department of 
Forests and Waters we advise you that you may lawfully approve 
requisitions for the use by the Water and Power Resources Board 
of unexpended balances of appropriations made to the Water Supply 
Commission. 

Under Section 223 of the Administrative Code the force and valid
ity of which were recognized in the decision of the Supreme Court in 
Piccirilli Brothers vs. Lewis, 262 Pa. 528, the Secretary of Forests 
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and Waters is the proper person to draw requisitions for disburse
ments out of the State Treasury for the Water and Power Resources 
Board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Auditor General---Authority to approve requisitions drawn by the Secretary of 
Forests and Waters on the appropriation made in 1923, No. 36A, to the Lake 
Er·ie and Ohio River Canal Board. 

The Secretary of Forests and Waters may lawfully draw a requisition agains~ 
the 1923 appropriation to the Lake Erie & Ohio River Canal Board for expenses 
incurred by said Board. 

Department of Justice, 
Harrisburg, Pa., May 21, 1925. 

Honorable Edward Martin, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: Your predecessor, Honorable Samuel S. Lewis, requested 
this Department for an opinion with regard to the legality of cer
tain requisitions drawn against the 1923 appropriation to the Lake 
Erie and Ohio River Canal Board by the Secretary of Forests arnl 
Waters for expenses incurred by the Oanal Board. His request was 
not complied with prior to the end of his term. We understand that 
you are holding the requisitions pending our compliance with Mr. 
Lewis' request, and we shall therefore advise you as requested by 
Mr. Lewis. 

On June 23, 1924, this Department addressed a formal opinion to 
Secretary Stuart of the Department of Forests and Waters answer
ing the same question contained in the Auditor General's request to 
which reference has been made. A copy of our opinion to Secre· 
tary Stuart is hereto attached. 

We have no reason to modify in any wise the V'iews expressed in 
qur opinion to Secretary Stuart. Accordingly we advise you that 
you may lawfully approve requisitions drawn by the Secretary of 
l<...,orests and Waters on the appropriation made by the Act of 1923 
to the Lake Erie and Ohio River Canal Board. 

Very truly yours, 

DEPARTMEN'l' OF JUSTICE, 

WM. A. SCHNADER, 
Speoial De]Yuty Attorney General. 
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Auditor General--4.uthority to approvr; requisitions of the Department of Agricul
ture to cover the purchase of general office supplies, photographic supplies, tele
phone rentals a.nd tolls and office rent from the General Appropriation, App. Acts 
1923 at p. 46, made to the Department . of Agrfoutture in· 1923, and also from the 
"Dog Fund" appropriated to said Department by the Act of May 11, 1921, P. L. 
522 as amended by the Act of March 19, 1923, P. L. 16. 
The Auditor General may lawfully approve requisitions drawn against the "Dog 

Fund" for expenditures for general office supplies, photographic supplies, telephone 
rentals and tolls, provided the purchases were made in connection with the en
forcement of the laws affecting "Animal Industry" he may also lawfully approve 
requisitions drawn against the General Appropriation Act of 1923 for supplies 
purchased for the Department of Agriculture by the Department of Property and 
Supplies acting as purchasing agent and for rentals for field laboratories but 
may not approve requisitions against said Appropriation Act for rentals of branch 
offices used for the general purposes of t!he Department of Agriculture. 

Department of Justice, 
Harrisburg, Pa., May 29, 1925. 

Houoralile Edward Martin, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: Some time ago your predecessor, Honorable S. S. Lewis, re
quested this Department to advise him whether the Auditor· General 
might lawfully approve requisitions of the Department of Agricul
ture to cover the purchase of general office supplies, photographic 
supplies, telephone rentals and tolls and office rent from the General 
Appropriation made to the Department of Agriculture in 1923 and 
also from the Dog Fund appropriated to the Department by the Act 
of May 11, 1921, P. L. 522 as amended by tb.e Act of March 19, 1923, 
P. L. 16. We understand that you desire a reply to Mr. Lewis' com-

' munication. 
On August 21, 1923 and on June 27, 1924 this Department rendered 

to the Secretary of Agriculture opinions with regard to the pur
poses for which the Dog Fund may be used under the Act of 1921 
as amended. We are enclosing herewith copies of the opinions men
tioned. We have no reason to modify the advice given to the Secre
tary of Agriculture and accordingly now advise you that you may 
lawfully approve requisitions against the Dog Fund for the pay
ment of telephone and telegraph bills, rentals for branch offices, and 
bills for supplies and materials of any kind required by the Depart
ment of Agriculture in the enforcement of the laws which were, prior 
to June 15, 1923, chargeable to the Bureau of Animal Industry for 
enforcement. 

In this connection we call · your attention to our opinion ren
dered to the Auditor General on March 26, 1925 with reference to the 
interpretation to be placed upon the appropriation in the General 
Appropriation Act of 1923 to the Department of Public Instruction 
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for the use of the Pennsylvania Historical Commission. As there 
pointed out an appropriation "for expenses" when contained in an 
Act of Assembly distinct from the General Appropriation Act is 
unlimited in scope and must be interpreted in the broadest possible 
manner, but when, as in the case of the 1923 appropriation for the 
expenses of the Pennsylvania Historical Commission, an appropria
tion for "expenses" is contained in the General Appropriation Act 
which al.so contains the appropriation to the Department of Prop
erty and Supplies for the purchase of supplies to be used by the 
several departments, boards and commissions of · the State govern
ment, a narrow, limited construction must be given to the appro
priation for "expenses" . Unless there is express language dupli
cating the purposes for wh~ch money is appropriated to the Depart
men of Property and Supplies, we are compelled to assume that the 
Legislature did not intend such duplication of purposes in the same 
Act. 

The Dog Fund wa s appropriated to the Department of Agriculture 
by a separate Act of Assembly,-not by the General Appropriation 
Act. One of the purposes for which the money was appropriated was 
" the enforcement of the provisions of the several Acts of Assembly 
charged to the Bureau of Animal Industry." This language gave 
to the appropriation the widest possible scope. No limitations what
e,·er were imposed upon the manner in which money \Yas to be 
expended for the enforcement of these Acts. Salaries or other com
pensation of necessary employes, the purchase of necessary supplies, 
rentals of branch offices and the payment of telephone and telegraph 
bills are all embraced within the language used, provided expendi
tures of these several kinds were necessary for the enforcement of 
the Acts of Assembly in question. 

Coming now to your inquiry whether the Department of Agri
culture may lawfully draw requisitions for supplies against the ap
propriation to that Department as contained in the General Ap
propriation Act of 1923 (Act of June 30, 1923, Appropriation Acts 
page 35 at page 46) , we call a tten ti on to the fact that one of the 
purposes for which five hundred and sixty-four thousand dollar!:' 
($564,000) was appropriated to this Department was the payment 
"of supplies". 1'his would undoubtedly permit the Department of 
Agriculture to purchase through the Department of Property and 
Supplies as purchasing ageney any supplies necessary for the con
cuct of the work of the Department. We call attention to our opin
ion rendered to Auditor General Lewis on March 25, 1925, in which 
we discussed fully a similar question rising under the appropria
tion to the Department of Public Instruction as contained in the 
General Appropriation Act of 1923. 
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With references to rentals we understand that the items in ques
tion include rentals for (a) branch offices of the Department of 
Agriculture generally, (b} branch offices of the Department used 
in connection with its so-called "animal industry" work, and ( c) 

field laboratories. 
It is our opinion that rentals for branch offices maintained in 

connection with the general work of the Department cannot be 
paid out of the appropriation to the Department of Agriculture 
contained in the General Appropriation Act of 1923, but must be 
paid out of the appropriation made by the same Act to the 
Department of Property and Supplies "for the payment of the 
rent of offices and rooms outside of the Capitol Duildings' '. 

Expenditures for this purpose could be made out of the ap
propriation to the Department of Agriculture only if that appropria
tion ~xpressly specified office rentals as payable therefrom. 

With reference to rentals for offices necessary in connection with 
the enforcement of the "animal industry" laws, we have already 
stated t-lmt such rentals may, in our opinion, be paid out of the. 
"Dog Fund". They could not be paid out of the appropriation 
made to the Department by the General Appropriation Act for 
the same reason that rentals for branch offices used in the general 
work of the Department cannot be paid out of that appropriation. 

With regard to rentals for space occup'ied by field laboratories, 
it is our view that when the legislature in the General Appropria
tion Act of 1923 included in _the purposes for which the ap
propriation might be expended the "cost of maintenance of field 
laboratories" it intended to include every item of expense which 
might be ~ncurred in connection with these laboratories; and that 
rentals paid for field laboratories may, therefore, be paid out of 
the said appropriation. We are of the opinion that the appropria
tion to the Department of Property and Supplies "for the pay
ment of the rent of offices and rooms outside of the Capitol Build
ings" was not intended to cover rentals for space to be used for 
field laboratories. -

Accordingly, you . are advised that: 

1. You may lawfully approve requisitions drawn against the 
"Dog Fund" for expenditures of any of the classes mentioned in your 
letter of inquiry, provided the purchases were made in conn·ection 
with the enforcement of the laws affecting "animal industry". 

2. You may lawfully approve requisitions drawn against the 
General Appropriation Act of 1923 for supplies purchased for the 
Department of Agriculture by the Department of Property ancl 
Supplies as purchasing agent; and for rentals for field laboratories; 
and 
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3. You may not approve requisitions against the General Ap· 
propriation Act of 1923 for rentals of branch offices used for the 
general purposes of the Department of Agriculture. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Auditor Genera1r----Authority to approve requisitions of the Superintendent of Public 
Instruction for aid to certain schoo.l districts which maintain vocational schools 
cha.r,qeable against the Act of May 27, 1921, App. Acts, page 33. Acts of April 
16 , 1919, page 34 , at page 42 ; May 27, 1921, App. A cts, page 33, at page 41. 

The Auditor General may lawfully approve the r€<}uisition of the Superintend· 
ent of Public Instruction for aid to certain school districts, without r equiring 
the said school districts to show that their vocational schools were established for 
the training of vocational teachers. 

Department of Justice 
Harrisburg, Pa., June 4, 1925. 

Honorable Edward Martin, Auditor General, Harrisburg, Penna. 

Sir: We have your request to be advised whether you may law· 
fully approve requisitions of the Superintendent of Public In, 
struction for aid to certain school districts which maintain voca· 
tional schools drawn against that part of the General Appropri· 
ation Act of 1921 (Act of May 27, 19!21, Appropriation Acts, page 
33), which reads as follows: 

"For the support of the Public Schools, State Normal 
Schools, Vocational Schools, Continuation Schools, and 
other public school agencies in this Oommonwealth 
* * * the sum of thirty-two million dollars ($32,000,· 
000): 

* * * * * * * * * * 

"And provided further That out of the amount hereby 
appropriated there shall be set apart the sum of eight 
hundred and fifty thousand dollars ($850,000) to aid 
school districts which now maintain, or shall cause to be 
established and maintained, vocational schools or de· 
partments, as a part of the Public School System for the 
training of vocational teachers in such institutions as 
the State Boarrl of Education may designate, and under 
such regulations as the State Board of Educa· 
tion may prescribe, and for the payment of salaries and 
other expenses of the Bureau of Vocational Educa· 
tion * ·* * ." 
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We understand that the question which you have in mind is whether 
the appropriation of eight hundred and fifty thousand dollars 
($850,000) -was intended to be expended for three purposes, namely, 
(1) to aid school districts maintaining vocational schools or depart
ments as a part of the Public School System, (2) for the .training of 
vocational teachers in institutions designated by the State Board of 
Education, and (3) for the payment of salaries and other expenses of 
the Bureau of Vocational Education; or whether it may be expended 
for but two purposes, namely, (1) to aid school districts maintaining 
vQcational schools or departments as a part of the Public School 
System, for the training of vocational teachers in such institutions as 
the Board of Education may designate, and (2) for the payment of 
the salaries and other expenses of the Bureau of Vocational Educa
tion. 

If the appropriation may be expended for the three purposes 
enumerated there can be no question but that you may lawfully 
approve the requisitions now before you. If on the other hand the 
Legislature intended that the appropriation should be available for 
only two purposes then the requisitions before you could be approved 
only if the school districts in whose favo:r: they are drawn were 
maintaining as a part of the Public School System vocational schools 
or departments for the training of vocational teachers in such insti
tutions as the State Board of Education shall have designated. 

Before considering the pr9per interpretation to be placed upon 
'the language of the appropriation there are certain additional facts 
which have been given to us by the Department of Public Instruction 
which should be mentioned, as follows: 

Prior to the passage of the General Appropriation Act of 1921 
there were no school districts which maintained vocational schools or 
departments for the training of vocational teachers. There were, 
however, a number of vocational schools in existence as parts of the 
Public School System. The pradice had also been established prior 
to the passage of the General Appropriation Act of 1921 of training 
vocational teachers at State expense in certain institutions of higher 
learning designated by the State Board of Education. There were 
no school districts prior to 1921 which maintained any "Institutions" 
as parts of the Public School System. 

In the light of these facts it is apparent that an appropriation "to 
aid school districts which now maintain or cause to be established 
and maintained, vocational schools or departments, as a part of the 
public school system for the training of vocational teachers in such 
institutions as the State Board of Education may designate", regard
ing all of the language quoted as one expression, would have been 
utterly meaningless. To thus read the language quoted would render 
unlawful requisitions for the training of vocational teachers in insti-
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tutions of higher learning designated by the State Board of Educa
tion unless such institutions were maintained by school districts as 
a part of the Public School System. Similarly the requisitions now 
before you would be unlawful unless it could be established that the 
School districts designated therein maintained vocational schools as 
a part of the School System for the training of vocational teachers 
in institutions designated by the State Board of Education. In 
neither case could the facts essential to the validity of the requisi
tions be established so that the result of this interpretation would be 
that the entire eight hundred and fifty thousand dollars ($850,00p) 
could be used only for the payment of the salaries and other expenses 
of the Bureau of Vocational Education. 

On the other hand to interpret the language as embracing three 
purposes for which the money might be lawfully expended would 
give full force and effect to every word employed by the Legislature. 
There were in 1921 School Districts which maintained vocational 
schools as a part of the Public School System. It was, therefore, 
possible for the Legislature to have had in mind ~mbsidizing these 
districts. There were State supported students in training as voca
tional teachers in certain institutions of higher learning designated 
by the State Board of Education. The Legislature could very properly 
have had in mind supplying funds to continue the education of these 
students at State expense. There was a Bureau of Vocational Educa
tion for the maintenance of which an appropriation was necessary. 

Under these circumstances we have no hesitancy in adopting the 
interpretation which will result in giving effect to the language used 
by the Legislature and rejecting the interpretation which would 
render meaningless, in large part, that language. 

Accordingly you are advised that you may lawfully approve the 
requisitions in question without requiring the school districts named 
therein to show that their vocational schools were established for the 
training of vocational teachers. 

In conclusion we desire to call attention to the fact that the 
language of the 1921 appropriation is identical with that contained 
in the General Appropriation Act of 1919, (Act of July 16, 1919, 
Appropriation Acts, page 34 at page 42) and that the 1919 appropria
tion was construed both by the Department of Public Instruction and 
by the fiscal officers of the Commonwealth as we are now construing 
the Act of 1921. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 
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'l'awatio,,,,..,Constitutional law·-State and Federal Governments-Federal employees 
-Tawa,tion by State-Ewemption from taxcition. 

1. The office of an employee of the Federal Government and the salary or income 
derived therefrom are exempt from taxation by the State on the principle that the 
State cannot levy a tax on the instrumentalities of the Federal Government. This 
proposition is not stated in the Constitution, but Is implied from the conditions 
and is necessary in order that our system of dual government may be able to 
function. 

2. The effect of the principle is to exempt a Federal employee from State tax 
on his occupation or his office 01: his income. He is still liable to be taxed on his 
real estate or his-41ersonal property and is liable to all the other burdens and duties 
imposed upon other citizens of the State, unless they are such as would interfere 
with the performance of his official du ties. 

3. There is no reason requiring a Federal employee to be exempt from the tax 
on liquid fuel bought for his own use, and he is liable for such tax. 

Department of Justice, 
Harrisburg, Pa., June 25, 1:925. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir: I am in receipt of your request for an opinion on the claim of 
certain employes of the federal government that their exemption from 
taxation by the State includes exemption from the taxes on liquid 
fuels levied by the State of Pennsylvania. 

The office of an employe of the federal government and the salary or 
income derived therefrom are exempt from taxation by the State on 
the principle that the State cannot levy a tax on the instrumentalities 
of the federal government. There are no provisions in the Constitu
tion of the United States stating this propositiQn, but it is implied 
from the condition and is necessary in order that ou1· system of dual 
government, each constituent of which is supreme within its defined 
jurisdiction, may be able to function. The power to tax implies the 
power to destroy; ,consequently, if a State were permitted to tax the 
instrumentalities of the federal government, it might conceivably tax 
those instrumentalities out of existence. McCullough v. Maryland, 
4 Wheat. No. 316, Bobbins v. Commissioners, 16 Pet. 435, Louisville 
First National Bank v. Commonwealth, 9 Wall. 353, Collector v. 
Day, 1.1 Wall. 113, 12 Am. & Eng. Ency. Law 373. 

'!.'he effect of the principle is to exempt a federal employe from 
State tax on his occupation, or his office or his income. He is still 
liable to be taxed on his real estate or his personal property and is 
liable to all the other burdens and duties imposed upon other citizen:'> 
of the State, unless they are such as would interfere with the per
formance of his official duties. In the absence of such reason, a 
federal officer, as such, has no special claim to exemption ·from the 
taxes paid by other citizens of the State. 
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In the case of Finley vs. Philadelphia, 36 Pa. Ct. 361, an officer of 
the United States Army temporarily domiciled in Philadelphia 
claimed that his household goods were exempt from local tax. The 
Supreme Court of Penn~ylvania ruled against such exemption and 
in the course of its opinion said: 

"What is official about the plaintiff here is his surgical 
and medical function, and that is not taxed. As an 
owner of household furniture or other property (not be
ing special instruments of his office), he stands on com
mon ground with other residents and citizens and is 
subjected to corresponding _burdens and duties". 

The Supreme Court of the United States in the case of Louisville 
First National Bank vs. Commonwealth, 9i Wall 353, held that the 
stock of a national bank in the hands of stockholders was liable to a 
tax levied under an act of the legislature of the State of Kentucky. 
In an elaborate argument on this question the Court said, inter alia: 

"'l'he most important agents of the federal government 
are its officers, but no one will contend that when a man 
becomes an officer of the government, he ceases to be 
subject to the laws of the state. The principle we are dis
cussing has its limitation, a limitation growing out of 
the necessity on which the principle itself is founded. 
That limitation is, that the agencies of the federal gov
ernment are only exempted from state legislation so f~r 
as that legislation may interfere with, or impair their ef
ficiency in performing the functions by which they are 
designed to serve that government. Any other rule would 
convert a .Principle founded alone in the necessity of 
securing to the government of the United States the 
means of exercising its legitimate p-0wers, into an unau
thorized and unjustifiable invasion of the powers of the 
States. The salary of a federal officer may not be taxed; 
he may be exempted from any personal service which in
terferes with the discharge of his official duties, because 
these exemptions are essential to enable him to perform 
those duties. But he is subject to all the laws of the state 
which affect his family or social relations, or his prop
erty, and he is liable for punishment for crime, though 
that punishment be imprisonment or death." 

There is no reason growing out of this situation that would require 
a federal employe to be exempt from the tax on liquid fuel bought for 
his own use. The operation of his automobile or machinery at his 
home requiring gasoline, cannot be regarded as part of his offidal 
character. He could, with as good reason, contend that he should 
not be required to pay a dog tax, or a license fee for his car, or for 
a hunting license; and, as these exemptions are reciprocal, an em
ploye of Pennsylvania might contend with equal reason that he should 
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be exempt from a tariff duty or an excise tax laid by the federal 
government. Sales of liquid fuels to the United States for actual 
consumption in the business of the government are exempt from the 
tax under the present pra'Ctice of the Auditor General's Depart
ment. None of the interferences with the necessary functions of the 
federal government contemplated by Chief Justice Marshall in his 
celebrated opinion in McCullough vs. Maryland could possibly arise 
from subjecting a federal employe to the liquid fuels tax. No such 
exemption is required for the proper safeguarding of the instrumen
talities of the federal government and, in the absence of such neces
sity, I am of the opinion that a federal employe is liable to pay the 
tax in question. 

Respectfully submitted, 

GEORGE W. WOODRUFF, 
Attorney General. 

Philadelphia-Camden Bridge-Availability of appropriations made by the L egis
lature for the Commonwealth's share of .the cost of construction dependent upon 
the question whether or not tolls shall be charged for the use of the Bridge-Acts 
of April "/, 1925, No. 328A, May 11, .l923, Appropriation Acts, p. 18, May 21, 
19~1, Appropriation Acts, p. 281, July 9, 1919, P . L . 814. 

An examination of the Appropriation Acts above referred to discloses the fact 
that the availability of the appropriations made by them is not dependent upon 
the question whether the bridge shall fin ally be operated as a free bridge or a 
toll bridge. 

Department of Justice, 
Harrisburg, Pa., June 26, 1925. 

Honorable Samuel S. I,ewis, State Treasurer, Honorable Edward 
Martin, Auditor General, Harrisburg, Pennsylvania. 

Sirs: We have your request to be advised whether the availability 
of the several appropriations· made by the Pennsylvania Legislature 
for this State's share of the cost of constructing the Philadelphia
Camden Bridge is dependent to any extent upon the question whether 
tolls be charged for the use of the Bridge. 

We understand that your inquiry is prompted by the discussion 
now current on the question whether the State of New Jersey can 
and will charge tolls for foot and private vehicular traffic at the 
Camden end of the Bridge. 

Appropriations have been made by the Pennsylvania Legislature 
for this Commonwealth's share of the cost of the Philadelphia-Camden 
Bridge by the Acts of July 9, 1919, P. L. 814, May 27, 1921, (Appro
priation Acts page 281), May 11, 1923, (Appropriation Acts page 18) 
and April 7, 1925 (Act No. 136). A 'Careful examination of each 
of these Acts discloses the fact that the availability of the appro-
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priations made by them is not dependent in any way upon the 
question whether the Bridge shall finally be operated as a free bridge 
or as a toll bridge. 

It is, therefore, not necessary for you as the fi~cal officers of the 
Commonwealth to know in advance of the operation of the Bridge 
whether New Jersey will insist upon the collection of tolls at th~ 
Camden end of the Bridge if such collection be legally possible. 

Very truly yours, 

DEF ARTME'NT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

County Treasurers-AitthorUy to retain State moneys collected by them. whdle acting 
as agents of the Commonwealth-"Fees" defined--Acts of April 15, 1834, P. L. 
537, May 28, 1913, P. L. 356, Article III, Section 11, State Constitution, April 
17, 191E, P. L. 85, Act No. 343, P. L. 639, No. 334, P. L. 641, No. 353, P. L. 
656, all approved by the Governor on May 13, 1925. 

The word "fees" as used in Act No. 353, of 1925, is not synonymous with the 
word "'commissions" as used in said act. 

The purpose of the Legislature was to prevent county treasurers from deducting 
from moneys collected for fisl1, hunters and dog licenses, a commission on a per 
centage basis. 

The compensation of county treasurers authorized by Act No. 353 and the ex
penses which they are permitted to retain must be paid only out of "Commissions" 
earned under the provisions of the act. 

The fees retained for making these collections must be paid into the respective 
county treasuries without deductions of any kind. 

The compensation and expenses authorized to be retained by county treasurers 
under this act may be paid only from the commissions deductible on a percentage 
basis. 

County treasurers not paid on a salary basis may retain for their own use the 
cost of the bonds whicl1 they are required to furnish to the Commonwealth and 
their expenses actually incurred for the collection of moneys for the Commonwealth. 

This act does not apply to county treasurers who are not paid on a salary basis. 
This act does not repeal or in any wise aff~ct that part of Section 309 of the 

Act of May 24, 1923, P. L. 359, which allows county treasurers to cha1rge a fee 
of fifty dollars ($50.00) for issuing a non-resident hunter's license. 

It is impossible by interpretation to correct the Legislature's error in specifying 
the Act of April 17, 1913, P . L. 85, which ~as superseded and repealed by the 
Act of May 24, 1923, P. L. 359. 

County treasurers may not in making settlement with their respective counties 
retain out of the commissions deductible under the Act of 1834 expenses incurred 
in employing assistants to collect game license fees. 

It was not the intention of the L egislature by Act No. 353, of 1925, to repeal 
the act of May 28. 1913, P. L. 356. As between the county treasurer and the 
county, the county treasurer shall be entitled to retain for his own use any ex
penses which he has been obliged to incur in the collection of State funds including' 
the compensation of such employees as it has been necessary for him to hire, pro-
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vided, however, that the number and compensation of 'such employees shall have 
been approved by the Auditor Genernl. 

State employees appointed under the Act of 1913 will continue to be paid out 
of State funds. 

The Auditor General must approve the number and compensation of employes 
engaged to assist in the collection of the various State funds which county 
treasurers are authorized to collect by the Act of 1834. 

The Commissioner of Fisheries must approve the number and compensation 
of employees ·engaged by county treasurers to assist in collectin g tish license fees 
under the Act of 1921. 

The Secretary of Agriculture must approve the number and compensation of 
employees engaged by county treasurers to assist in the collection of dog license 
fees. 

After January 1, 1926, the extra t en per cent (10%) fee chargeable by county 
treasurers to fish licensees for the collection of fish license fees will have to be 
paid into the county treasuries without deductions of any kind. 

Department of JustiCe 
Harrisburg, Pa., November 20, 1925. 

Honorable Edward Martin, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: We have your request to be advised with respect to nine 
questions which have arisen in connection with the interpreta
tion of Acts Nos. 343, 344 and 353 of the 1925 Session of the 
General Assembly. 

Acts Nos. 343, P. L. 639, 344 P. L. 641 and 353 P. L. 656, were 
approved by the Governor on May 13, 1925 and were inspired by 
a desire to correct an unfortunate situation which has existed in 
a number of the Counties of the State for a period of years. 

County ' treasurers have been required by various acts of assembly 
to collect moneys due the Commonwealth. The acts of assembly 
requiring them to make such collections did not specifically pro · 
vide that they were to be the agents of the Commonwealth for the 
collection of State funds, but did provide that for collecting State 
moneys as required by the several acts of assembly they should be en
titled to retain certain fees and commissions. The acts did not spe
cifically entitle the county treasurers to retain these fees and com
missions for their own use and under Article XIV, Section 5 of the 
Constitution as interpreted by our Supreme Court in a number of 
cases, the Legislature having failed to authorize specifically county 
treasurers to inake collections of State funds as agents of the Com
monwealth and to retain for their own use the fees and commissions 
retained, the fees and commissions belonged to the counties it was 
the duty of the county treasurers to pay them into the county treas
uries. Schiiylkill County vs. W ieRt, :257 l'(I,. 425; Bnchnwn's Appeal 
274 Pa. 420. 

Il-6 
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'l'o qualify for collecting State funds, county treasurers have 
been obliged by law to furnish bonds with satisfactory sureties 
to prote~t the Commonwealth. It has also been necessary for them 
to have clerical and other assistants beyond the assistance specifi
cally authorized for certain counties by the Act of May 28, 1913, P. L. 
356. The acts of assembly did not provide any method for reimburs
ing the county treasurers for the cost of their bonds nor for the 
extra clerical assistants which they were obliged to employe. In 
addition county treasurers have felt that because of the added re
sponsibility imposed upon them by t~e acts of assembly requiring 
them to collect State funds they were entitled to compensation 
in addition to that paid by the c·ounties for their services as county 
treasurers. 

These facts induced a large number of county treasurers to re
tain the fees and commissions on collections of State funds and to 
withhold them from their respective county treasuries in the hope 
that the General Assembly would by appropriate legislation author
ize them to retain for their own use the whole or a part of the 
retained fees and commissions; but in indulging this hope they ig
nored the fact that tl1e General Assembly could not under Article 
III, Section 11 of the Constitution validly pass a law allowing com
pensation for past services. As a result of this situation many 
of the counties had not received moneys to which they were 
clearly entitled under existing laws and the county treasurers 
have had in their possession large amounts of fees and commissions 
1.o which they were not lawfully entitled, but a part of which, 
at least, they felt they were morally entitled to retain for their 
actual expenses in collecting State funds. 

We have recited the facts leading to the 1925 legislation because 
an understanding of these facts will be of assistance in interpreting 
the provisions of Acts Nos. 343, 344 and 353. 

A. Act No. 353 
Act No. 353 amends Section 42 of the Act of April 15, 1834, P. L. 

537. It provides that county treasurers of the several counties 
shall be the agents of the Commonwealth for the collection and trans
mission of money for the Commonwealth; that each county treasurer 
shall be entitled to deduct from the gross amount of moneys re
ceived by him for the use of Commonwealth commissions on 
a percentage basis, except that for collecting fish, hunters and 
dog license they shall be entitled to deduct the fees now per
scribed by law, namely, ten cents ( 10¢) for each license; that out 
of the commissions deducted under the provisions of the amended 
section each coun1.7 treasurer shall be entitled to retain for his 
own use as compensation for the collection and transmission of 
money under the Act of 1834 and any other acts of assembly 
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constituting county treasurers the agents of the Commonwealth 
for the collection and transmission .of money, a sum equal to 
twenty per centum of the amount of such county treasurer's salary 
for acting as county treasurer; that in addition to his compensa
tion for acting as the Commonwealth's agent each county treasurer 
.shall 'be entitled to retain for his own use the amount of the 
premium or premiums on any bond or bonds which he is required 
to file in connection with the collection and transmission of 
moneys under the Act of 1834 or any other acts of assembly; that 
every county treasurer shall be entitled to retain for his own use any 
expense including the compensation of necessary employes incurred 
by him in the collection and transmission of money for the Common· 
wealth under the provisions of the Act of 1834 and the Act of 
April 17, 1913, P . . L. 85, with a proviso that the number and com
pensation of such employes shall have been approved by the Auditor 
General of the Commonwealth; that the compensation to be re
tained by the county treasurer for acting as the agent of the Com
mqnwealth as provided by this section shall be in full for all 
services rendered by the county treasurer to the Commonwealth 
in the collection and transmission of moneys for the Common
wealth under the Act of 1834 and any other acts of assembly; and 
that county treasurers shall be entitled to retain out of commis
sions received under Section 42 of the Act of 1834, as amended, 
"amounts heretofore actually expended for premiums· on bonds 
required by law to be filed for the protection of the Common
wealth and any expense, including the compensation of employes, 
actually incurred in the collection and transmission of moneys 
under the provisions of this act"; and finally, that "except as here
inbefore provided all commissions heretofore or hereafter re
tained under the provisions of this act shall be paid into the respec
tive county treasuries". 

You ask the following questions with respect to the interpreta
tion of this act: 

1. Is the word "fees'' as used in Act No. 353 in 
reference to fish, hunters' and dog licenses synonymous 
with the word "commissions" as used in said act? 

2. Is the compensation of the county treasurer for 
acting as agent of the Commonweaith, together with 
the expenses referred to in the act to be paid out of 
the "commissions" only? 

3. Can the fees of the county treasurer, as pro
vided for by law, in the amount of 25¢ each for issuing 
mercantile, restaurant and amusement licenses, and 
$1.00 each for issuing brokers' and billiard licenses, and 
the sum of 10¢ each for issuing fishermen's, hunters' 
and dog licenses, all of which are collected from the 
licensee in addition to the license fee, (and not _deducted 
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from the moneys collected for the use of the Com
monwealth) be applied to the payment of 20% of 
the county treasurer's salary as compensation for act
ing as agent of the Commonwealth,-cost of premium 
of bond,-expenses, including clerk hire, as provided 
for in Act No. 353-approved May 13, 1925? 

4. Since this Act reads "Countv Treasurers of the . 
several counties" will you please ·advise me whether 
this includes County Treasurers not on a salary basis, 
and, if so, what shall be the basis upon which to com
pute twenty per cent of their salaries as "full com
pensation" for all services rendered by them in the 
collection and transmission of moneys for the Com
monwealth under this and any other Acts of Assembly? 

5. Does the provision "except fees paid for fish, 
hunters and dog licenses which shall be the same 
as now prescribed by law, namely, 10¢ for each license" 
repeal that part of Section 309 of the Act of May 24, 
1923, P. L. 359 which fixes an amount of 50¢ to be paid 
to the County Treasurer for issuing a Non-Resident 
.H!unter's license? 

6. In view of the fact that Act No. 353 authorizes 
the County Treasurer to retain any expenses incident 
to the administration of the Act of April 17, 1913, 
P. L. 85, the original hunters' license act, · which was 
absolutely repealed by Section 1301, Par. 35 of the 
Act of May 24, 1923, P. L. 359-417, is the County 
Treasurer entitled to retain any expenses, including 
clerk hire, that may be approved by the Auditor 
General, in the administration of the Act, approved 
May 24, 1923, P. L. 359, the present Game Code? 

7. Does Act No. 353, approved May 13, 1925, which 
authorizes the Auditor General to approve the number 
and compensation of the clerks in the County Treas
urer's office employed in the collection and trans
mission of the State's moneys and directs their pay
ment "out of the commission deducted under the pro
visions of this section". repeal the act approved May 
28, 1913, P. L. 356, which provides for certain clerks 
"of the State Department in the office of the County 
Treasurer in any county of this Commonwealth hav· 
ing a population of one million · or over", and fixes 
the salaries and compensation of such clerks, which 
clerks are now paid out of money collected for the 
use of the Commonwealth? 

I. In answer to your first question we advise you that the wol'd 
"fees as used in Act No. 353 of the 1925 Session is not synonymous 
with the word "commissions" as used in said act. As 'amended Sec· • 
Hon 42 of the Act of 1834 provides that: 

"Each county treasurer shall be entitled to deduct 
from the gross amount of moneys received by him 
for the use of the Commonwealth on each separate 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 

account he is required to keep and settle a 'commis
sion at the rate specified in the act', except fees paid 
for fish, hunters and dog licenses, which shall be the 
same as now perscribed by law, namely ten cents for 
each license." 
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It is evident that the only purpose of the legislature in except
ing "fees paid for fish, hunters and dog licenses" ,was to make it 
clear that Section 42 of the Act of 1834 as amended should not 
be construed in such a way as to permit or require county treas
urers to deduct from the moneys collected for fish, hunters and 
dog licenses, a commission on a percentage basis. This act c'annot, 
therefore, be interpreted as fixing the fee to be retained for col
Jecting fish, hunters and dog licenses, but only as excepting thei::e 
collections from the provisions of the act entitling county treas
urers to a commission on moneys collected for the Commonwealth. 

II. With respect to your second question w'e advise you that 
the compensation of county treasurers authorized by the act and 
the expenses which they are permitted to retain must he paid only 
out of "commissions'' earned under the provisions of the act. The 
compensation and expenses authorized by the Act cannot be deducted 
by county treasurers out of the fees which they are entitled to 
retain for collecting fish, hunters and dog licenses. As far as 
Act No. 353 is concerned the :fees retained for making these col
lections must be paid into the respective county treasurers with
out deduction of any kind. 

III. With respect to your third question we advise you that 
the compensation payable to county treasurers under Act. No. 353 
as well as the expenses for which the county treasurers are entitled 
to he rfimbursed can be paid only out of commissions deductibJe on 
a percentage basis as specified in Section 42 of the Act of 1834 as 
amended. They cannot be paid out of the 25¢ ,fees chargeable 
to the licensees for issuing mercantile, restaurant and amusement 
licenses, the $1.00 fees chargeable to the licensees for issuing brokers' 
and billiard licenses or the 10¢ fees chargeable to the licensees 
for issuing fish, hunters' and dog licenses. As far as Act 
No. 353 , is concerned' all of these fees collected from the respec
tive licensees must be paid into the county treasuries. It is only 
from the commission deductible on a percentage basis as specified 
in Section · 42 of the Act of 1834 as amended that the compensa
tion and expenses authorized to be retained by the county treas
urers by Act No. 353 may be paid. 

IV. With respect to your fourth question we advise that it 
is impossible to apply Act No. 353 to county treasurers, who are 
not paid on a salary basis as far as concerns the payment to county 
treasurers of compensation at the rate of twenty per cent of their 
respective sala·ries for acting as c·ounty treasurers. County treas-



86 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

urers not paid on a salary basis may retain for their own use 
the cost of the bonds which they are required to furnish to the Com
monwealth and their expenses actually incurred for the collection of 
moneys for the Commonwealth. This however, is the extent to 
which they are entitled to the benefits of Act No. 353. 

V. With respect to your fifth question we advise you that Act No. 
353 of the 1925 Session does not repeal or in any wise effect that 
part of Section 309 of the Act of May 24, 1923, P. L. 359 which al
lows county treasurers to charge a fee of fifty cents for issuing a 
non-resident hunter's license. 

VI. With respect to your sixth question we advise you that it is 
impossible by interpretation to correct the Legislature's error in 
specifying the Act of April 17, 1913, P. L. 85 which was superseded 
and repealed by the Act of May 24, 1923, P. L. 359. 

It is true that the Legislature probably intended to provide that 
county treasurers might deduct from the amounts payable by them 
into their respective county treasuries, expenses incurred with the 
approval of the Auditor General in the collection of game license 
fees. It did not, however, so provide, but referred specifically to the 
Act of April 17, 1913. The courts may correct clerical errors in 
legislation, which involve mistakes and manifest absurdities apparent 
on the face .of the legislation: Lanixr.ster Oou1ity vs. F'rey, 128 Pa. 
59'3; Lanc(J)ster Gownty V'S. Lancaster City, 160 Pa. 411; Roads vs. 
Dietz and Diet.z, 80 Pa. 8uv. 507_; but they have clearly indicated 
that they will not "correct" an act of assembly. See Lancaster 
County vs. Frey, 128 Pa. a.t p. 599, where Mr. Justice Clark said: 

"In making this correction, we are not to be under
stood as correcting the act of the legislature. We are 
enabled to carry out the intention of the legislature, 
from the plain a.nd obv.Z.Ons meaning of the context, in 
which the real purpose or intention of the legislature is 
manifest." 

In the present case, the context throws no light upon what the 
legislature intended. While we might assume that the legislature 
meant to provide that expenses incurred by county treasurers in 
employing assistance to collect game license fees, may be retained 
by the county treasurers from the commissions deductible by them 
under the Act of 1834, such an assumption would be fantamount 
to a substitution of the Act of May 24, 1923 for the Act of April 
17, 1913, in Act No. 353 of the 1925 Session; it would be legislation, 
not interpretation. 

You are accordingly advised that in our opinion county treasurers 
may not, in making settlement with their respective counties retain 
out of the commissions deductible under the Act of 1834 expenses 
incurred in employing assistants to collect game license fees. 
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VII. With respect to your seventh question it is our opinion 
that it was not the intention of the Legislature by Act No. 353 of the 
1925 Session to repeal the Act of May 28, 1913, P. L. 356 which Act 
provided for the compensation to be paid, out of moneys collected 
for the Commonwealth, to certain State clerks and employes in the 
offices of county treasurers in counties having population of more 
than one million (1,000,000) inhabitants. All that Act No. 353 pro
vides is that as between the county treasurer and the county, the 
county treasurer shall be entitled to retain for his own use any ex
penses which he has been obliged to incur in the collection of State 
funds including the compensation of such employes as it has been 
necessary for him to hire, provided, however, that the number and 
compensation of such employes shall have been approved by the 
Auditor General of the Oommonwealth. State employes appointed 
under the Act of 1913 will therefore continue to be paid out of State 
funds as at present. 

VIII. Our answer to your seventh question leads to this general 
statement with regard to the interpretation of Act No. 353: 

The Commonwealth is not affected financially by Act No. 353. Sec
tion 42 of the Act of 1834 as amended by Act No. 353 permits county 
treasurers to retain certain commissions for collecting certain State 
funds. Except for the deduction of these commissions, the amounts 
collected must be paid to the State Treasurer. Of the amounts de
ducted the county treasurers are allowed to retain compensation 
equal to twenty per centum of their respective salaries as county 
treasurers which compensation is in full for all services rendered to 
the Oommonwlealth in the collection of funds under the Act of 1834 
or ooy other act of assembly. County treasurers may not, there
fore, retain for their own use any fees, commissions or other com
pensation whatsoever in addition to the twenty per centum which 
they are entitled to keep under the provisions of Act No. 353. County 
treasurers, who because they are not paid on a salary basis, do not 
receive the benefits of Act No. 353, may retain for their own use 
uny fees County treasurers under previous Acts of Alssembly werP, 
authorized to retain for their own use; but as to all County treas
urers who are paid on a salary basis all previous legislatiQn au
thorizing the retention for their own use of any fees or commissions 
for collecting State funds was superseded by Act No. 353. Act No. 
353 also permits all county t_reasurers regardless of the question 
whether they are paid on a salary basis to retain for their own use 
out of the commissions allowed .by the Act of 1834, certain expenses 
incurred in the collection of State funds. The balance remaining 
after the deduction from the commissions allowed by the Act of 
1834, of compensation by salaried county treasurers and expense~ 
by all county treasurers must be paid into the county treasuries. 
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'J'hat is the net result of Act No. 353 and the parties financially in· 
terested in the interpretation of the act are the county treasurers 
and their counties. 

It should be observed that this opinion has no authoritative weight 
with any except State officers, and that, in the ultimate analysis, 
county treasurers must account as to their payments into the 
County treasuries only to the proper county officers. 

B. Acts Nos. 343 and 344. 

We come now to a consideration of Acts Nos. 343 and 344 of the 
1925 Session. The former constitutes county treasurers agents of 
the Commonwealth for the collection of fish licenses under the Act 
of May 16, 1921, P. L. 559 and provides that out of the extra ten 
cent fee which county treasurers are entitled to charge licensees, 
county treasurers may reimburse themselves for expenses incurred 
in the collection of fish license fees subject, however, to the proviso 
1hat the number and compensation of such employes shall have 
been approved by the Commissioner of Fisheries~ 

Act No. 344 contains similar provisions with regard to the col
lection of dog licenses by county treasurers, except that the num
ber and compensation of employes engaged by county treasurers to 
assist in the collection of dog license fees must have the approval 
of the Secretary of Agriculture. 

After the deduction of these expenses the balance of the extra 
ten cent fee collected by county treasurers must be paid into the 
respective county treasuries. 

You asked· with respect to these Acts: 

1. In view of the fact that Act No. 344, approved 
May 13, 1925, authorizes the employment of clerks by 
the County Treasm·er, upon the approval of the Secre
tary of Agriculture, to assist in the collection of the 
dog licenses; and in view of the fact that Act No. 343 
approved May 13, 1925, authorizes the employment of 
clerks by the County 'J.'reasurer, upon the approval of 
the Commissioner of Fisheries, to assist in the collection 
of the Resident Fishermen's Licenses; and further in 
vie~ of the pr?vision of Act 353, approved May 13, 1925, 
wluch authorizes the employment of clerks by the 
County Treasurer upon the .approval of the Auditor 
General, to assist in the collection and transmission of 
the moneys of the Commonwealth under the provisions 
of this Act, will you please advise in whom rests the 
au~hority to approve the number and compensation of 
the ~mployes in the C~unty Treasurer's office provided 
for m the three Acts JUSt referred to? 

2. In view' of the fact that Act No. 263 approved 
May 2, 1925, known as "The Fish Law of 1925" becomes 
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effective on the 1st day of January 1926, and by Section 
292 thereof repeals absolutely the Act of May 16, 1921, 
P. L. 559, the present fish license law, and further in 
view of the fact that Act No. 263 does not specifically 
"constitute" the County 'l'reasurer as the "Agent of the 
Commonwealth" for the collection and transmission of 
State moneys collected under the provisions of said 
Act, will you please advise whether Act No. 343, ap
proved May 13, 1925, which authori~es the Commission
er of Fisheries to approve the number and compensa
tion of the clerks employed by the County Treasurer 
in the collection and transmission of Resident Fisher
men's licenses, will be effective after January 1, 1926, 
the date on which said Act No. 263, just referred to, 
goes into effect. 
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I. We answer your .first question by advising that the Auditor 
General must approve the number and compensation of employes 
engaged to assist in the collection of the various State funds which 
county treasurers are authorized to collect by the Act of 1834; that 
the Commissioner of Fisheries must approve the number and com
pensation of employes engaged by county treasurers to assist in 
collecting fish license fees under the Act of 1921; and that the 
Secretary of Agriculture must approve the number and compensa
tion of employes engaged by county treasurers to assist in the col· 
lection of dog license fees. While this arrangement is not necessary, 
it was doubtless adopted in view of the fact that the salaries of 
persons employed to assist in collecting fish license fees may be de
ducted from the extra fees chargeable by county treasurers for col
lecting fish license fees and the fact that the salaries of persons 
employed by county treasurers to assist in the collection of dog 
license fees must be paid out of the extra fees chargeable by county 
treasurers for collecting dog license fees. The Board of Fish Com
missioners is vitally interested in the collection of fish license fees 
and the Department of Agriculture in the collection of dog license 
fees, and it is entirely appropriate that the Commissioner of Fish 
eries and the Secretary of Agriculture should be the officials desig
nated to approve or disapprove the number and compensation of 
extra help employed to assist in collecting these fees. 

II. We answer your second question by advising that in view of 
the fact that the Act of May 16, 1921, P. L. 559 will be absolutely 
repealed when Act 263 of the 1925 Session becomes effective, to wit, 
on January 1, 1926, the provisions of Act No. 343 will cease to have 
any effect on and after January 1, 1926. After January 1, 1926 the 
extra ten cent fee chargeable by County treasurers to fish licensees 
for the collection of fish license fees will have to be paid into the 
county treasuries witho11t deductions of any kind. 

In connection with this statement we are compelled to make the 
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observation that it is unfortunate that the Legislature did not in 
one statute cover the ground which it attempted to cover in Acts 
Nos. 343, 344 and 353. This Legislation as it stands is confusing 
and incomplete, and it is to be hoped that at the next session of 
the General Assembly legislation will be enacted completely cover
ing the subject matter of these three acts in such a way as to leave 
no room for doubt as to the intention of the Legislature. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

WM. A. SOHNADER, 
Special Deputy Attorney General. 

Taa:ation-Inheritance taa:--Refund-Errorieous payment of taa:--Estate by en
tireties-Act of June 20, 1919. 

1. An application for refund of inheritance taxes, alleged to have been errone
ously paid to the State, will be refused where the error· alleged is one of law. 

2. Where a tax on real est~te has been assessed against a husband's estate and 
paid by his executor, and no appeal is taken as provided by the Act of June 20, 
1919, P. L. 521, a refund will not be allowed on the ground that the estate in the 
land was an ·estate by entireties owned by the decedent and his wife, and surviving 
to her by operation of law as her absolute property. 

3. The construction of the deed, which vested the estate in the decedent and 
his wife, was a question of law. 

Department of Justice, 
Harrisburg, Pa., DeceJl1ber 21, 1925. 

Honorable Edward Martin, Auditor General, Harrisburg, Pennsyl
vania. 

Sir: In a recent communication to this Department you set forth 
briefly the facts concerning an application pending in your Depart
ment for refund of Inheritance Taxes in the Estate of Harry Dixon, 
late of Philadelphia County, deceased, as follows: 

"The application for refund is based on the grounds 
that a certain property located at 2848 W. Lehigh 
Avenue, Philadelphia, was included in the appraisement 
made for Inheritance Tax purposes in said estate 
whereas the title to said property at the time of de: 
cedent's death was in the name of said decedent and his 
wife, being held by them as tenents by the entireties. 
No appeal was taken from said appraisement. The 
proper~y being ~eld by the husband and wife by 
entireties, upon his death, the husband left no interest 
in this property to transmit, either under the Intestate 
Laws or by Will." · , 
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You inquire whether this case comes within the provisions of Sec
tion 40 of the Act of June 20, 1919, P. L. 521, authorizing a refund of 
Transfer Inheritance Tax "erroneously paid into the Treasury." 

I have examined the Petition to the State Treasury in this case, 
together with the other proofs and affidavits offered, and on file in your 
Department. From said Petition and Proofs, I have the following 
additional facts: That the decedent, Harry Dixon, died November 
23, 1924, leaving a will which was admitted to probate December 3, 
1924; that Letters Testamentary were granted to Carrie Coates Dixon, 
the petitioner; and that on February 24, 1925 an appraisement of 
said Esta.te for Transfer Inheritance Tax purposes, in accordance with 
the provisions of the Act of June 20, 1919, P. L. 521, was duly made 
and .filed. A tax was' imposed in the sum of $104.28 upon a clear 
value of the estate subject to such tax in the amount of $5,214.25. 
This tax was paid on May 7, 1925. No appeal was taken from said 
appraisement. 

Included in the appraisement just referred tD there appears the 
following item: REAL ESTATE. 1-three story brick house and 
store, No. 2848 W. Lehigh Avenue, lot 16 x 67, $25,000 less mortgages 
$16,000, making $9,000. 

In paragraph five of said Petition it is stated as follows: "The 
title to premises No. 2848 W. Lehigh Avenue, Philadelphia, was held 
in the name of said Harry Dixon and your Petitioner, his wife, 
being by survivorship or as tenents by the entireties, said deed being 
recorded in the office for the recording of deeds in and for the county 
of Philadelphia, in Deed Book J. M. H. No. 1886, page 364, etc. It 
is contended, therefore, by the Petitioner that said property "was 
not the property of said decedent, and beoame at Wis death by opera
tion of law, the aosolute property of your petitioner as his surviving 
wife." The Petitioner further avers that "by an oversight, the said 
real estate was appraised as the property of said decedent, and tax 
at the rate of two per centum was paid thereon", and accordingly 
asks that the total amount of tax paid, to wit, $104.28 be refunded, 
adding further that "the debts and expenses exceeded the appraised 
valuation of the personal estate, and no tax should have been paid 
in said estate." 

I am advised that the Petition in question, which was filed August 
22, 1925, was transmitted to you as Auditor General by the State 
Treasurer for consideration and settlement in the first instance. 

Section -40 of the Act of June 20, 1~19, P. L. 521, to which your 
inquiry is directed, provides in part as follows: 

"In all cases where any amount of sucn tax is paid er
roneously, the State Treasurer, on satisfactory proof 
rendered to him by the register of wills or Audito,r 
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General of such erroneous payment, may refund and 
pay over to the person paying such tax the amount er
roneously paid. All such applications for the repayment 
of such tax erroneously paid in the treasury shall be 
made within two years from the date of payment, etc. 
***" 

It is under this particular provision of the Act of 1919 that the 
application is made in this case, on the ground that the Transfer 
Inheritance Tax was "erroneously paid in the Treasury". 

Section 13 of said Act of 1919 provides as follows: 

"Any person not satisfied with any appraisement of 
the property of a resident decedent may appeal, within 
thirty days, to the orphans' court, on paying or giving 
security to pay all costs, together with whatever tax 
shall be fixed by the court. Upon such appeal, the court 
may determine all questions of valuation and of the 
liability of the appraised estate for such tax, subject 
to the right of appeal to the Supreme or Superior 
Court." 

Notwithstanding the fact that under said Section 13 anyone not 
satisfied with the appraisement in question. or any part thereof, 
could have appealed within thirty days, to the Orphans' Court, and 
the court could have determined the question of the liability of the 
appraised estate for such tax, particularly the tax on the property in 
question, it appears that no Appeal was taken from the appraisement, 
and that the executrix of the estate paid the tax without question. 

The petitioner contends that she should not have paid the tax in 
•question because by operation of law said real estate was not the 
property of the decedent at his death. If the petitioner made a mis
take and paid the tax on the property in question, her mistake was 
on a question of law. Petitioner's contention . that the certain real 
estate in question was not the property of the decedent at the time 
of his death goes to the construction of the deed of said property. 
The construction of a deed in which there is no ambiguity is a ques
tion of law. Com vs. Freedly, 33 Pa. 124; Vincent vs. Lessee of Huff, 
8 S. & R. 381. 

In an opinion by Attorney General Kirkpatrick to the Auditor 
General May 2, 1887 construing the word "erroneously" as found in 
the Act of June 12, 1878, P. L. 206 which Act authorized the State 
Treasurer to refund Collateral Inheritance Tax which had been paid 
"erroneously to the Register of Wills of the proper county, for the 
use of the Commonwealth, on satisfactory proof 
rendered to him by said Register of Wills of such erroneous payment" 
it was expressly held that where such error is one of law it is not 
within the provisi.ons ·of said Act of 1878. 

Likewise in an opinion by .John Robert Jones, Deputy Attorney 
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General, to the State Treasurer on July 28, 1924 construing the mean
ing of · the very term "erroneously" in the same section and Act in 
question here it was expressly held, among other things, that all 
questions of law as to the valuation and liability of an appraised 
estate for the tax are conclusively determined upon a failure to take 
an appeal as provided in the Act. 

You are, therefore, advised "that the State Treasurer is without 
authority under Section 40 of the Act of June 20, 1919, P. L. 521, to 
make a refund of the Transfer Inheritance Tax paid into the treasury, 
in this case. She should have appealed from said appraisement 
within thirty days to the Orphans' Court as provided in said Section 
13 of the Act of 1919-. Her only remedy now is an appeal to the State 
Legislature. A copy of this opinion will also be transmitted to the 
State Treasurer. 

Yours very truly, 

DEPARTMENT OF JUSTICE. 

PHILIP S. MOYER, 
Deputy A.ttolf'ney General. 

Judges-Retirement--Term of service-A.ct of June 12, 1919. 

Under the Act of June 12, 1919, P. L. 461 which provides for the retirement on 
half salary of judges "who shall have served in judicial office for twenty years or 
more immediately prior to the date" of resignation or retirement, it is not neces
sary that the prescribed twenty years' service shall have been continuous imme
diately prior to retirement. 

Department of Justice, 
Harrisburg, Pa., January 25, 1926. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir: This Department has your request for an opinion as to 
wh~ther or not the term of service required of a Judge to entitle him 
to the provisions of Section 2 of the Judges' Retirement Act of June 
12, 1919, P. L. 461, must be twenty years continuous service immedi
ately prior to retirement. 

The inquiry is prompted by the following facts: In his petition 
for the benefits of this Retirement Act, at the expiration of his term 
of service and not because of disability, a Judge of the Court of 
Common Pleas states that he has served in that capacity for more 
than twenty years, only ten years of which service was continuous 
and immediately prior to retirement. The balance was served prior 
tltereto with an intermission of a number of years during which he 
djd pot hold a commission. 
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Section 2 of the said Act of 1919, provides, inter alia as follows: 

"Any Judge of the*~-* Common Pleas**" Court who 
shall have served in judicial office for twenty (20) years 
or more immediately prior to the date of his resig
nation or retirement may resign or retire." 

and under certain conditions be entitled to one-half salary as specified. 
This Act was preceded by the Act of May 11, 1901, P. L. 165, as 

amended by Act of June 23, 1911, P. L. 1121, and as further amended 
by Act of June 5, 1917, P. L. 333, all of which deal with the same 
subject matter and all of which have been repealed by the Act of 1919. 

The Act of 1901, which established the Judicial Retirement System, 
was limited to retirement for disability, and, therefore, required no 
particular term of prior service as a condition for retirement under 
the Act. · 

By the Act of 1911, the Retirement System was extended so as to 
provide: (1) that Judges who had so retired for disability and had 
served a certain length of time prior to resignation could receive 
additional compensation; and (2) that its provisions be extended to 
certain Judges who retire for other reasons than because of disability. 

With reference to No. 1, the wording is (a) any Common Pleas or 
' Orphans' Court Judge so resigning who shall have "served contmu-

01isly in judicial office for twenty-five (25) years or more immediately 
prior to the date of resignation" and shall have reached a certain age; 
(b) any Supreme and Superior Court Judge so resigning who shall 
have served continuously in judicial office for twenty years or more 
immediately prior to the date of resignation. 

With reference to No. 2, the wording of the statute is "any Judge of 
the Supreme or Superior Court who shall have served continuously in 
judicial office for twenty (20) years or more and any Judge of the 
Common Pleas or Orphans' Court * * * who shall have reached the age 
of seventy (70) years, and who shall have served continuously in 
judicial office for twenty-five (25) years or more, etc." 

The aforesaid Act of 1917, which amends the said Act of 1901, ·as 
amended in 1911, with reference to that portion designated under 
(l-a) above, continued the provision requiring continuous service 
immediately prior to resignation; with reference to the portion de
signated under (1-b) above, it eliminated both the word "continu
ously" and the words "immediately prior" so that all it required 
was twenty years or more of service in judicial office at the date of 
resignation. 

With reference to the portion considered under (2) above, this 
Act of 1917, eliminated the word "continuously" with reference to 
the service of Supreme or Superior Court Judges and left the pro
vision with respect to the Judges of Common Pleas or Orphans' Court 
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as it was, except that the number of years service required was 
reduced from twenty-five to twenty. 

It thus appears immediately preceding th_e approval of the Act of 
1919 that the statutory requirement!', so far as continuity of service 
and its time with reference to the. date of retirement are concerned, 
were as follows: 

Common Pleas or Orphans' Court Judges who resign because of 
disability and who desire fo take advantage of the provision for 
one-half of salary for the remainder of life shall have served continu
<;>usly for twenty years immediately prior to the date of resignation; 
Supreme or Superior Court Judges so resigning, who desire to take 
advantage of the provision for one-half pay during the remainder of 
life, shall have served twenty years or more without any requirement 
that such service shall have been continuous or that it shall have 
been immediately prior to resignation. 

As to Judges who wish to retire for other · reasons than for dis
ability and to take advantage of the Retirement Act, such require
ments of the statute were as follows: 

Any Judge of the Supreme or Superior Court shall have served in 
judicial office for twenty years without provision that such service 
shall have been continuous or immediately prior to retirement; any 
Judge of the Common Pleas or Orphans' Court must have served 
c«mtinuously for twenty years without provision that such service 
shall have been immediately prior to retirement. 

By reference to Section 2 of the Act of 1919, supra, it will appear 
that in that section the term "continuous" was omitted and that 
the requirement is a service of twenty years immediately prior to the 
date of resignation or retirement. 

It thus appears that the requirement that such service should be 
continuous was intentionally eliminated and that the words "im
mediately prior" to resignation or retirement do not mean that the 
entire twenty years shall have been immediately prior. 

It is also to be noticed that in Section 3 of the Act of 1919, neither 
the word "continuous;' nor the words "immediately prior" are used. 
This section provides that those Judges who had theretofore retired 
by expiration of term or resignation or otherwise and who had served 
in judicial office for twenty years or more should be entitled to the 
benefits of the Act. 

You are, therefore, advised that it is not necessary that the pre
scribed twenty years service shall have been continuous in order 
that a Judge of the Supreme or Superior Court or of the Common 
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Pleas or Orphans' Court shall be entitled to the benefits of the Judges' 
Retirement Act of 1919. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
Fitrst Deputy Attorney General. 

Taa:ation-M1ttual insurance companies-Gross premiumbc-Ewemption for por
tion nf year 19'135 Act of M a71 5. 19'25. 

A domestic insurance company doing a life insurance business upon the mutual 
plan without any capital stock is relieved by the Act of May 6, 1925, l'. L. 526, 
from the payment of a tax on its gross premiums and assessments from Jan. 1, 
1925, to May 6, 1925. 

Department of Justice, 
Harrisburg, Pa., February 25, 1926. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir: You have advised this Department that an Appeal has beeu 
filed with you from the settlement of an a:ccount for tax on gros8 
premiums against the Provident Mutual Life Insurance Company of 
Philadelphia for the four and one-fifth months ending May 6, 1925. 

The Provident Mutual Life Insurance Company of Philadelphia is 
a corporation of the State of Pennsylvania doing a life insurance 
business upon the mutual plan, without any capital stock, but having 
an accumulated. reserve. Prior to January 1, 1925 this company 
filed its report in your office semi-annually, setting forth the entire 
amount of premiums received by it during the preceding six months' 
period and paid to the Commonwealth of Pennsylvania a tax of 
eight mills on the dollar upon the gross amount of said premiums, 
in accordance with the n-rovisions of Section 24 of the Act of June 
1, 1889, P. L. 420, as amended by the Act of June 28, 1895, P. L. 408. 
The report now in question was filed, under protest, after the passage 
of the Act of May 6, 1925, P. L. 526, in compliance with a demand 
from you under date of August 4, 1925. The company claimed in 
said report and in its petition for resettlement, as well as in its 
Appeal, that it is not liable for any tax on gross premiums for the 
period from January 1, 1925 to May 6, 1925 on the ground that it is 
relieved therefrom by said Act of May 6, 1925. The question 'in 
this Appeal, · therefore, is, is the Provident Mutual Life Insurance 
Company of Philadelphia relieved from the payment of a: tax on its 
gross premiums and assessments from January 1, 1925 to May 6, 
1925 by the provisions of said Act of May 6, 1925? 
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Said Act of May 6, 1925, which amends Section 24 of the Act of 
June 1, 1889, P. L. 420, as amended by the Act of June 28, 1895, P. L. 
408, provides in part as follows : 

"It shall be the duty of the president, secretary or 
other proper officer of each and every insurance com
pany, association, or exchange, incorporated by or 
under a·ny law of this Commonwealth, except companies 
doing business upon the mutual plan without any capi
tal stock, and purely mutual beneficial associations 
whose funds for the benefit of members, their families 
or heirs, are made up entirely of the weekly or monthly 
contributions of their members and the a:ccumulated in
terest thereon, to make report in writing to the Audito1· 
General, on or before the first day of March in the year 
one thousand nine hundred and tw'enty-six in each year 
thereafter, setting forth the entire amount of premiums, 
premium deposits, or assessments received by such com
pany, association, or exchange during the year ending 
with the thirty-first day of December preceding, whether 
the said premiums, premium deposits, or assessments 
were received in money or in the form of notes, credits, 
or any other substitutes for money, and whether the same 
were collected in this Commonwealth or elsewhere; 
and every such company, a:ssociation, or exchange shall 
pay into the State 'l'reasury on or before the thirty-first 
day of March following the date for filing such report. 
in addition to any other taxes to which it may be liable 
under the first .and twenty-first sections of this a:ct, 
a tax of eight mills on the dollar upon the gross amount 
of said premiums, premium deposits, and assessments 
received from business transacted within this Common
wealth. * * *" 

The Repealing Section of said Act of May 6, 1925 is as follows: 

"Section 2·. All acts or parts of acts inconsistent here
with be and the same are hereby repealed." 

This Act of May 6, 1925, made several changes in the law from 
what it was prior to its passage, under said Ad of June 28, 1895, 
P. L. 408. Among other things, it provided that the Act should not 
apply to domestic insurance companies, associations or exchanges 
"doing business upon the mutual plan without any capital stock," 
whereas the same provision in question, prior to the amendment, 
read : "doing business upon the pwrely mutual plan without any 
capita·l stock or a'ccumulated reserve." 

It also made a change in the time for making reports so that instead 
of requiring reports to the Auditor General semi-annually upon the 
first days of July and .January of each year, setting forth the entire 
amount of premiums and assessments received from such company 
or association during the preceding six months, there is but one report 
now required to the Auditor General; to wit, "on or before the first 

g_7 
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day of March in the year one thousand nine hundred and twenty-six 
in each year thereafter, setting forth the entire amount of premiums, 
premium deposits, or assessments received from such company, asso
ciation or exchange during the year ending with the thirty-first day of 
December preceding." The time for making the payment of the tax 
is also changed. It made other changes allowing certain deduction>; 
from premiums and assessments which have no immediate bearing on 
the question at issue. 

The company in question is a life insurance company upon the 
mutual plan without any capital stock. The reason that said com
pany paid the gross premiums tax in previous years was because of 
the fact that it had an "accumulated reserve". Inasmuch as that 
part of said Act of June 28, 1895 which refers to "accumulated 
reserve" has been· omitted by amendment, as previously referred to, 
this company accordingly comes within the exception provided in said 
Act of May 6, 1925; but the question at issue arises, whether the 
company is relieved from the payment of the gross premiums tax from 
January 1, 1925 to May 6, 1925, the date of the approval of said Aet. 

The Repealing section, as previously quoted, is without a saving 
clause. Justice Elkin, writing the opinion of the court in the case of 
Commonwealth vs. Mortgage Trust Company of Pennsylvania, 227 
Pa. 163, 182, said: 

"No doubt the general rule is that when a statute is 
repealed without a saving clause, it is to be considered as 
though it had never existed except as to transactions 
past and closed. The rule, however, like any other 
legal principle of general application must be under· 
stood and applied, if at all, so as to give effect to the 
legislative intention. It is not so much what the general 
rule of construction is as what did the legislature in
tend by repealing all acts or parts of acts inconsistent 
with the new law. * * *" 

Statutes purporting to grant exemptions from taxation are to be 
construed most strictly against the taxpayer. Commonwealth vs. 
Westinghouse Airbrake Co., 151 Pa. 276; Commonwealth vs. Dill
worth, Porter & Company, Ltd., 242 Pa. 194; Commonwealth vs. 
Lack. I & C. Company, 129 Pa. 346. 

For these reasons it is very important that we determine the Legis· 
lative intention in this Act as to the question at issue. Did the 
Legislature intend that companies such as the Provident Mutual 
Life Tnsnrance Company of Philadelphia who paid a gross premiums 
tax under the law as it stood prior to said Act of May 6, 1925, but 
who were relieved by this Act from paying su~h tax, should be relieved 
from paying such tax for the period from January 1, 1925 to the date 
of the approval of the Act, to wit, May 6, 1925? In the latter part 
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of Section 1 of said Act of. May 6, 1925, we find that the Legislature 
has inserted the following provision as a further amendment of said 
Section 24, of the Act of June l, 1889, P. L. 420, as amendedi by the 
Act of June 28, 1895, P. L. 408: 

"Insurace companies, associations, or exchanges incor
porated by or under any law of this Commonwealth 
shall, in making payment of tax hereunder on or before 
the thirty-first day of March, one thousand nine hundred 
and twenty-six, upon premiums, premium deposits, and 
assessments received in the year ending on the thirty
first day of December preceding, be entitled to CTedit 
for the amount theretofore paid by them into the State 
treasury or settled against them by the fiscal officers of 
the Commonwealth as tax on premiums and assessments 
received by them during any part of said year." 

This provision allowing certain credits obviously applies to the 
tax on those premium~ and assessments upon which a deduction has 
been expressly allowed or an exemption created by this Act. To say 
that it can only apply to those deductions expressly referred to and 
not to the e:iremption created by this AJCt in the case of insurance 
companies and associations doing busine~s upon the mutual plan 
without any capital stock, which companies and associations were 
previously taxable because they had an "accumulated reserve" but 
were no longer so taxable under the provisions of this Act, is to give 
to it a restricted meaning which the words themselves do not purport. 
Why did the Legislature provide that these insurance companies and 
associations should be entitled to certain credits on such tax paid by 
them or settled against them by the fiscal officers during any part of 
the year ending December 31, 19'25? The domestic insuranc·e com
panies and associations who were required under the law as it stood 
prior to this Act of May 6, 1925 to make a report to the Auditor Gen
eral, were required to do so semi-annually upon the first days of July 
and January of each year. Certainly it was not known just when the 
Act in question would be approved. The next report of these insur
ance companies and associations to the Auditor General was due July 
1, 1925. The proposed Act now the Act of May 6, 1925 here in ques
tion, changed the time of making these reports from semi-annually 
to annually on or before the first day of March, 1926 in each year 
thereafter. To save any confusion which might arise _and to grant 
to these companies and associations the benefit of the deductions 
and exemption referred to during the year 1925, the Legislature ex
pressly provided that such companies should "be entitled to credit 
for the amount theretofore paid by them into the State Treasury or 
settled against them by the fiscal officers of the Commonwealth as 
tax on premiums and assessments received by them during any part 
of saicl year'', the year ending December 31, 1925. Accordingly, it 
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appearing from the plain intent and meaning of this provision as to 
credits, that domestic insurance companies, associations and ex
changes are to be entitled to credit, in the matter of the deductions 
and exemption referred to in said Act, for the amount theretofore 
paid by them into the State 'l'reasury or settled against them by the 
fiscal officers for any part of the year 1925, and it further appearing 
that said Act of May 6, 1925 repeals the prior Act of Assembly on 
gross premiums tax without a saving clause, and that said Provident 
Mutual Life Insurance Company of Philadelphia comes within the 
exception provided in this Act because of being a domestic insurance 
company doing a life insurance business upon the mutual plan with
out any capital stock, it follows that this company was relieved from 
the payment of tax on its gross premiums and assessments from Jan
uary 1, 1925 to May 6, 1!)25, the date of the approval of said Act of 
May 6, 1925, P. L. 526. 

I am, therefore, of the opinion, and so advise you, that the settle
ment for the gross premiums tax in questi6n for the period from 
January 1, 1925 to May 6, 1925, was erroneously made, and that it 
should be resettled and stricken off. 

Very truly yours, 

DEPARTMENT OF JUS'l'ICE, 

PHILIP S. MOYER, 
Deputy Attorney General . 

Tare liens- Power of Audi tor General- Acts of M arch 30, 1811, and Jitne 15, 1911. 

There is nothing in the Acts of March 30, 1811, 5 Sm. Laws, 228, and June 15, 
1911, P. L. 955, r elating to the powers and duties of the Auditor General or any 
other statute granting him power to r elease portions of the land of a taxpayer from 
the lien of taxes duly settleil, even though the t axpayer may have very large hold
ings amply sufficient to protect the State. 

Department of Justice. 
Harrisburg, Pa., August 30, 1926. 

Honorable J. Lord Rigby, Revenue Deputy, Auditor General's Depart
ment, Harrisburg, Pennsylvania. 

Sir: You have advised this department that on various occasions 
requests have been made of the Auditor General to release portions 
of land from the lien of taxes duly settled in your department, in 
cases where the tax.payer had other large holdings amply sufficient 
to protect the State. You ask for an opinion as to the right of the 
Auditor General to release lands of a: taxpayer from a lien of taxes 
under such circumstances. 

In determining this question, it is necessary to look to the powers 
and duties of the Auditor General under the Constitution and the 
Statutory Laws of this Commonwealth. The Supreme Court said in 
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Commonwealth ex rel. Bell vs. Powell, 249 Pa. 144, 158, in relation to 
both the Auditor General and State Treasurer: '"fhat while these 
officers are named in the Constitution, yet their duties are not therein 
defined. That was left to the Legislature. That body did define the 
duties of these officers, prior to the present Constitution, in the Act 
of March 30, 1811, 5 Sm. L. 228, and it is suggested that in adopting 
the present Constitution the continuance of those duties was contem
plated. It must be admitted, however, that, as the Legislature orig
inally prescribed those duties, it has power to alter them; and an act 
making such alteration cannot for that reason be held to be unconsti'. 
tutional." As stated by the Supreme Court in Commonwealth ex rel.. 
vs. Lewis, 282 Pa. 306, the general language in the first sentence above 
quoted must be limited to classes of cases not within the purview of 
Article III, Section 12 of the Constitution, where express duties are 
imposed upon both these officers so far as concern certain contracts, 
which particular matters have no application here. Consequently, if 
there is power within the Auditor General to release portions of land 
from the lien of taxes duly settled in his department, it must be 
derived from the statutes of the Commonwealth. If the Statutes do 
not confer the power, it does not exist. 

The Act of March 30, 1811, 5 Sm. L. 228, relates to the powers and 
duties of the Auditor General and State Treasurer in the settlement 
of public accounts and the payment of public moneys. In Section 
12 thereof, it is provided that the amount or balanrce of every account 
settled according to the provisions of this Act, due to the Common
wealth "shall be deemed and adjudged to be a lien from the date of 
the settlement of such account on all of the real estate of the person 
or persons indebted, and on his or their securities throughout this 
Common wealth." 

Section 1 of the Act of June 15, 1911, P. L. 955 provides, inter alia, 
that "All State faxes imposed under the authority of any law of this 
Commonwealth now existing or that may hereafter be enacted, and 
unpaid bonus, interest, penalties, and all public accounts settled 
against any corporation, company, association, joint-stock association, 
or limited partnership, shall be a first lien upon the franchises and 
property, both real and personal, of such corporation, company, asso
ciation, joint-Rtock association, or limited partnership, from the date 
when they are settled by the Auditor General and approved by the 
State Treasurer * * * ." The lien thus provided to the Commonwealth 
is clearly upon all the property, both real and personal, of the cor
poration, company, association, joint-stock association, or limited 
partnership against which the accounts are settled. I find nothing in 
these Statutes or in any Statutes of the Commonwealth granting 
power to the Auditor General or State Treasurer to release portions 
of land from the lien of taxes duly settled in your _department. You 
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are accordingly advised that the Auditor General is without power to 
release portions of land from the lien of taxes duly settled in your 
department, even though the taxpayer may have, as you have stated, 
very large holdings amply sufficient to protect the State. 

Yours very truly, 

DEP AR'£MENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

State Funds-Appropriations to Institutions-Depositories--Board of Finance 
and Revenue-Oommissiona-State Treasurer-Interest. Acts of 1915 (P. L. 726). 
1923 (P. L . 498). 

State funds advanced out of appropriations to State institutions must be deposited 
in banks selected by the Board of Finance and Revenue and such depositories 
must pay interest of not less than two per "ent on active balances and not less 
than three per cent on non-active accounts. This interest is to be paid into 
the State Treasury instead of being added to the respecti~e accounts. Funds of 
which the State treasurer is made the custodian to be administered by boards or 
commissions, unless specifically required by the statute, need not be deposited in 
a State depository and the interest accruing on such funds is credited to the 
respective funds instead of being paid into the State treasury. 

Department of Justice, 
Harrisburg, Pa., September 9, 1926. 

Honorable J. Lord Rigby, Revenue Deputy, Department olf the 
Auditor General, Harrisburg, Pennsylvania. 

Dear Mr. Rigby: We have your request to be advised whether the 
moneys in the hands of State institutions must be deposited in 
Staie depositories selected by the Board of Finance and Revenue aud 
whether the daily balances in bank of such institutions are subject 
to the payment by the depository banks of interest at the same rates 
which State depositories are obliged to pay on moneys deposited 
therein by the State Treasurer. 

In answering your inquiry we shall discuss sepa,rately the situation 
respecting moneys advanced to State institutions under the Act of 
June 2, 191'5, P. L. 726 and the situation respecting any other moneys 
which may be in the hands of such institutions. 

The Act of June 2, 1915, P. L. 726 permits the Auditor General 
under certain circumstances to draw his warrant upon the State 
Treasurer to advance to departments, boards and commissions of the 
State government such part of their respective appropriations as in 
the discretion of the Auditor General shall appear necessary to enable 
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such departments, boards, or commissions to meet expenses of such a 
nature as render it impra·ctical for the respective departments; bo'aI'ds 
or commissions to file with the Auditor Geiierai itemized receipts or 
vouchers prior to the payment by the Commonwealth's accounting 
officers of such expenses. 

After authorizing advances to be made the Act provides that all 
balances in the hands of any such department, board or commission 
to which advances have been made shall be returned to the State 
Treasurer at the end of the appropriation period before any advance 
may be made out of any succeeding appropriation for the same pur
pose, and further that: 

"* * ... the funds so advanced shall be deposited in the 
name of the Commonwealth of Pennsylvania, by the offi
cer or institution to whom or which said advancement 
is made, in a depository approved by the Board of 
Revenue Commissioners, and the name of such bank 
or depository certified to the State Treasur~r." 

By the Administrative Code of 1923 (.A!c1: of June 7, 1923, P. L. 498) 
the Board of Revenue Commissioners was consolidated with several 
other boards into the Board of Finance and Revenue and the duty of 
selecting State depositories was imposed upon this new Board. 

Under the provisions of Section 1102 ( c) 3 of the Code all banks, 
banking institutions or trust companies selected by the Board of 
Finance and Revenue as State depositories must agree prior to their 
selection to pay interest upon all State deposits at the rate of not less 
than two per centum per annum upon active deposits a:nd not less 
than three per centum per annum upon non-active deposits; and by 
Section 1102 ( d) the same provision is rendered applicable to private 
banking institutions which the Board of Finance and Revenue selects 
as State depositories. 

If, therefore, any department, board, or commission of the Common
wealt~· has received out of the State Treasury an advance against its 
appropriation this advance when deposited in a State depository as 
required by the Act of 1915 automatically becomes subject to the 
agreement between such State depository and the Board of Finance 
and Revenue that the depository will pay interest at the rate of not 
less than two per centum per annum on active accounts and of not 
less than three per centum per annum on non-active accounts. 

The remaining question is whether the interest which State de
positories are required to pay in such cases must be paid into the 
State Treasury or may be consumed by the department, board or 
commission to which the advance has been made. 

It is our opinion that all interest paid by State depositories on ad
vances must be paid into the State Treasury. The Act of June 2, 
1915 contemplated merely a method for accommodating the necessities 
and convenience of departments, boards and commissions by permit-
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ting them to receive parts of their respective appropriations in certain 
cases before accounting to the fiscal officers of the Commonwealth for 
the use made of the money. It was not contemplated by the Act that 
the amounts of the appropriations to the respective departments, 
boards and commissions should be increased through its operation. 
If, however, departments, boards· or commissions. receiving advances 
were permitted to expend the interest received from State depositories 
on deposits of such advances, they w'ould be spending amounts in 
excess of their respectiv~ appropriations, and to a corresponding 
degree the genera:l fund of the State Treasury would be 12eceiving less 
interest on State deposits than if the advances had not been made. 

Accordingly you are advised that all advances to departments, 
boards and commissions against their appropriations must be placed 
in State depositories under the same terms and conditions applicable 
to deposits of State moneys made by the State Treasurer and that 
all interest pa:ya_ble by State depositories on such deposits must be 
paid into the State Treasury. 

With reference to any moneys in the possession of departments, 
boards or commissions which have not been advanced to them out of 
their appropriations there is no general act applicable to all depart
ments, boards or commissions specifying where and how such moneys 
shall be deposited. In certain cases in which the State Treasurer is 
made the custodian of funds administered by boards or commissions 
the statutes specifically provide where and how the money is to be 
deposited, but if there is no act specifically dealing with the subject 
the department, board or commission having the money in its posses
sion is not required to deposit the money in a State depository nor 
do the provisions governing the payment of interest by State deposi
tories apply. In these cases the departments, boards or commissions 
having the moneys in their custody are responsible for the same to 
the same extent to which any person having the custody of moneys 
belonging to another person is responsible. Good business and self
interest would seem to dictate to any departments, boards or com
missions that in depositing any moneys in their possession they em
ploy methods at least as careful as those which the law requires the 
State Treasurer to employ in depositing moneys belonging to the 
State Treasury. They ought to require a bond and they ought to 
insist upon the payments of interest at rates not less than those pay
able on regular State dep9sits. Such interest does not, however, lrnve 
to be paid into the State Treasury but may be added to the funds on 
deposit. 

Very truly yours, 
DEP AR'l'MENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 
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Tawation---Settlcment of anthracite coal taw-10 per centum penalty-Act of May 
11, 1921. 

Under paragraph 3, section 2, of the Act of May 11, 1921, P. L. 479, the 10 per 
centum penalty may be added in the tax settlement if a corporation, partnership or 
individual engaged in preparing anthracite coal for the market does not file the 
Anthracite Coal Tax R eport on or before January 31st following the year for which 
the report is made and no estimated settlement has been made prior t o the filing of 
the report. 

Department of Justice, 
Harrisburg, Pa., September 17, 1926. 

Honorable J. Lord Rigby, Revenue Deputy, Auditor General's De
partment, Harrisburg, Pennsylvania. 

Sir: You have inquired of this department whether under Para
graph 3 of Section 2 of the Act of May 11, 1921, P. L. 479, the ten per 
centum penalty may be added in the tax settlement, if a corporation, 
partnership or individual engaged in preparing anthracite coal for 
market, does not file the Anthracite Coal Tax Report on or before 
January 31, following the year for which the report is made, and no 
estimated settlement has been made prior to the filing of the report. 

You direct our attention to the following part of paragraph 3, 
Section 2 of said Act of May 11, 1921: 

"If any individual, superintendent, or other officer of 
any firm, corporation, limited partnership, or joint stock 
association, or any other owner, partner, or lessee of any 
mine, mines, washery, or screening operation, shall 
neglect or refuse to furnish the Auditor General, on or 
before the fifteenth day of January of each and every 
year, with the assessment and report as aforesaid, as 
required by law, or cause the same to be done, or make 
or cause to be made any false report, it shall be the duty 
of the accounting officers of the Commonwealth to add 
ten per centum to said tax for each and every year for 
which assessment and report were not so furnished, 
which percentage shall be settled and collected with the 
said tax in the usual manner of settling accounts and 
collecting such t axes." 

In the determination of the question raised, we find it necessary not 
only to consider the part of Section 2 of said Act .of 1921, just quoted, 
but to consider the various other provisions of said Act concerning 
the report required to be made to the Audi tor. General for tax:i ti on 
purposes under the Act . 
. In the first paragraph of said Section 2 of said Act of 1921, it is 

made the duty of the individual, superintendent, or other officer in 
charge of any anthracite coal mine or mines, washery or screening 
operation to "annually, on or before the first day of February for the 
calendar yewr next plf"eceding," report in writing to the Auditor Gen-
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eral the number of gross tons made taxable under the Act, and the 
assessed value thereof during the calendar year covered by the report, 
and the amount of tax assessed thereon: 

In the second paragraph of said Section 2 it is provided: 

"In the event of the failure, neglect, or refusal of the 
individual, superintendent, or other officer in charge of 
any mine, mines, washery, or screening operation to 
make the report and valuation to the Auditor General as 
hereinbefore provided, on or before the first day of Febru
ary in each and every year, it shall be the duty of the 
Auditor General to estimate an assessment and valuation 
of the coal prepared for market · by any person, firm, 
corporation, owner, or operator, as aforesaid, and settle 
an account for taxes, penalty, and interest thereon, from 
which settlement there shall be no right of appeal." 

At the beginning of the third paragraph of said Section, it is pro
vided that every person, firm or corporation, from which a report 
is required by the Act, shall pay the amount of tax imposed, within 

_sixty days from date of settlement, "plus a penalty of ten per centum 
for every failure to assess said tax and to make report as required 
by this Act." Following this, in the same paragraph, we find the pro
vision referred to by you, and previously quoted herein, where it is 
provided that if any individual or officer of any corporation, firm, 
owner or lessee of any mine, mines, washery, or screening operation, 
"shall neglect or refuse to furnish on or before the fifteenth day of 
January of each and every year, with the assessment and report as 
aforesaid, as required by law, *** it shall be the duty of the account
ing officers of the Commonwealth to add ten per centum to said tax 
for each and every year for which assessment and report were not so 
fwrnished." 

Because of the fact that this latter provision refers to a neglect or 
refusal to furnish a report to the Auditor General "on or before the 
fifteenth day of January of each and every year", and thereby appears 
to be in conflict with previous provisions which refer to the time of 
annually filing reports as "on or before the first day of February for 
the calendar year next preceeding", it is necessary to harmonize this 
provision with the other passages of the Act to get the true intent 
and meaning. It is clear that the Legislature intended to impose a 
penalty on those indiyiduals, firms and corporations engaged in pre
paring anthracite coal for market, who refuse or neglect to assess the 
tax and to file returns as required; and it was made the duty of the 
accounting officers of the Commonwealth to impose the penalty where 
the reports were not filed at the time required, unless the time of 
filing was extended as provided. 

In the first paragraph of said Section 2 of the Act of May 11, 1921 
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the duty is imposed upon individuals, superintendents oll.' other 
officers in charge of mines or other operations preparing anthracite 
coal for market, to annually report to the Auditor General, "on or 
before the first day of February for the calendar year next preceed
ing", the gross tons of coal taxable. In the second paragraph of said 
section the same time is also referred to for making the report, as 
indicated by the provision from this paragraph previously quoted 
herein. It is to be further noted that in the part of said paragraph 
3 to which you direct our attention, although it refers to the duty 
of imposing the penalty in event there shall be a neglect or refusal 
to file the report "on or before the fifteenth day of January of each 
and every year", ·we nevertheless find this expression immediately 
followed by the expression: "as required by law". . Consequently, 
we are of the opinion that the true purpose and intent of the Legis
lature in this provision imposing a penalty was to refer to the time 
previously designated and definitely fixeq for the filing of the reports 
to wit, "on or before the first day of February". Therefore, if the 
person, officer or firm designated in the Act shall neglect or refuse 
to furnish the Auditor General on or before the first day of Febru
ary with said report, as required by the Act, it is made the duty of 
the accounting officers of the Commowealth to add ten per centum 
to the Anthracite Coal Tax for each and every year for which assess
ment and report "wel'e not so furnished." 

Penalties are prescribed in many of our Statutes for delinquencies 
in filing tax reports and in the payment of taxes. These penalties 
are part of the machinery by which the Government is enabled to 
compel payment of its taxes. The pow'er to impose the penalty at
taches llS a necessary incident of the right to collect taxes. The 
amount of such penalty to be imposed is in the discretion of the 
Legislature. Western Union Telegraph Company vs. State of 
Indiana, 165 U. S. 304; 41 L. Ed. 725. In the case of Com:rru:m
wealth vs. Coal and Iron Company, 145 Pa. 283, where an account 
has been settled by the a-ccounting officers of the Commonwealth 
against a corporation for taxes on corporate indebtedness, the 
Supreme Court sa'id in construing the expression in Section 4 of 
the Act of June 30, 1885, P. L. 194, viz., "And for every failure to 
assess and pay said tax, a'lld make report as aforesaid, the :Auditor 
General shall add ten per centum as a penalty, to the 'amount of 
the tax", as follows: 

"This penalty, it is plain, is meant to enforce the per
formance of the duties which the statute casts upon the 
corporation treasurer in reference to the tax. It has 
no relevancy to questions that ~ay arise between the 
corporation and the state officers, m the settlement of the 
amount and items of its accounts, or to any delay that 
may be incident to the- proceedings according to law, 
by "appeal or otherwise." 
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The Supreme Court in the first argument of this case (137 Pa. 481) 
entered judgment for the penalty, notwithstanding the failure of the 
officers of the Commonwealth to claim it and the Court below to pass 
upon it; and in its opinion on the reargument sustained its action in 
so doing. 

You are, therefore, advised that if any individual, superintendent, 
or other officer of any firm, corporation, limited partnership, or 
joint stock association, or any other owner, partner, or leasee of any 
mine, mines, washery, or screening operation, engaged in preparing 
anthracite coal for market, shall neglect or refuse to furnish the 
Auditor General annually on or before the first day of February for 
the calendar year next preceding, or cause the same to be done, a 
report in writing, stating _specifically the number of gross tons of 
anthracite coal made taxable under the Act of May 11, 19121, P. L. 
479 and the assessed value thereof as required by said Act, it shall 
be the duty of the accountin.g officers of the Commonwealth to add 
ten per centum to the anthracite coal tax for each and every year 
for which assessment and report were not so furnished, i. e., on or 
before the first day of February for the calendar year next preceed
ing, even though no estimated settlement had been made prior to the 
filing of any report. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Taxation-Writs-Sci. fa. to revive-Liens on prcmiu.ms dite to State Workmen's 
Insurance Fund-Acts of April 6, 1830, and Jun e 2, 1915. 

1. Neither the writ to revive a judgment nor the judgment entered thereon are 
subject to the State tax provided by the Act of April 6, 1830, P. L . 272. 

2. The lien filed in the prothonotary's office for a premium due the State Work
men's Insurance Fund by a subscriber under the Acts of June 2, 1915, P. L. 762, 
and June 15, 1911, P. L. 955, is not t axable under the Act of April 6, 1830, P. L. 
272. 

Department of Justice, 
Harrisburg, Pa., December 30, 1926. 

Honorable Edward Martin, Auditor General, Harrisburg, Pa. 

Sir: This Department is in receipt of your request for an opinion · 
as to whether or not the State tax on writs provided for in Section 
3 of the Act of April 6, 1830, P. L. 272, is due. 

1. In case of revival of a judgment on a scire facias, either amic
able or adverse: 

2. Upon the filing in the Prothonotary's office of liens for unpaid 
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premiums due the. State: Workmen's Insurance Fund by its sub
scribers, under the provisions of Section 18 of the Act of June 2, 
1915, P. L. 762-766. 

Section 3 of the said Act of 1830 provides 

"1'hat the prothonotary of the Courts of Common Pleas 
* * * shall demand and receive on every original writ 
issued out of said Courts (except the writ of Habeas 
Corpus), and on the entry of every amicable action, 
the sum of fifty cents; on every writ of certiorari is
sued to remove the proceedings of a justice or justices 
of the peace or aldermen, the sum of fifty cents; on 
every entry of a judgment by confession or otherwise, 
where suit has not been previously commenced, the sum 
of fifty cents; and on every transcript of a judgment 
of a' justice of the peace or alderman, the sum of twenty
five cents." 

1. Tax on revival of a judgment upon a writ of scire facias. 

Deputy Attorney General Hargest in an opinion to the Auditor 
General dated June 27, 1916 reported in 45 Pa. County Court 
Reports 108, held that a scire facias to revive a judgment is not an 
original writ within the meaning of the above quoted Section of the 
Act of 1830 and is not taxable. 

That opinion is supported by citations of authorities from other 
jurisdictions to which may be added our. own cases of Edward'.<! 
Appeal, 66 Pa. 89, 90, in which it is held that the writ of scire facias 
to revive a judgment is not original process requiring a revenue 
stamp, and of Henry v. Heilman_, 114 Pa. 496, 498 where it is held 
that such writ is not an original action. 

The opinion of Judge Hargest has never been overruled or set aside 
and we are in 'complete accord with its conclusions and we under
stand that it has been followed throughout the Commonwealth. 

The question, however, has arisen as to whether or not this tax 
is due on the entry of judgment on an amicable scire facias to revive 
and 'Continue the lien of a judgment. This question, while not 
specifically covered by .Tudge Hargest's opinion, seems to be governed 
by it and, it appears, the general practice over the Commonwealth 
has been not to assess the State tax on judgments so entered. 

The clear intent of Section 3 of the Act of 1830 is that the State 
tax shall be paid on every proceeding in the Common Pleas Court, 
except Habeas Corpus, but that the tax shall be paid but once on 
each such proceedings. 

After providing for the tax on proceedings commenced by the issu
ance of an original writ, by amicable action or by writ of certiorari 
to a justice of the peace or alderman, it provides for its assessment 
on those proceedings which are ·commenced by the entry of a judg-



110 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

ment, i. e. on a trancript of a judgment of a justice of the peace or 
alderman, and on the "entry of a judgment by confession or otherwise 
where suit has not b ~en previously commenced.)) 

The scire facias to revive a judgment is not an original or new 
proceeding, but a continuation of a pending suit. 

Prior to the passage of the Act of April, 1798, 3 Sm. L. 331, a judg
ment was a perpetual lien upon real estate. That Act is one of limi
tation as to the lien providing that a judgment not revived by scire 
facias within five years from its date ceases to be a lien upon real 
estate (.Llf cllon's Appeal, 96 Pa. 415_, 411-8), and the lien of a judg
ment obtained during the life of a decedent continues indefinitely 
as against his heirs and devisees. (Collins v. Philadelphia, 236 P'L. 
386, 392; Aurand's Appeal, 34 Pa. 151; Shearer v. Brinley, 16 Pa. 300; 
McGahan v. Elliott, 103 Pa. 634). 

"It (amicable scire facias to revive a judgment) is but a process to 
continue the lien of the judgment in the original action." Edward's 
Appeal, 66 Pa. 89, 90. 

"The scire facias is a proceeding upon the judgment, 
as such; the purpose of a writ of scire facias, upon a 
judgment either to remove (reviYe) it, the defendant 
being required by the terms of the writ to show cause 
why execution ought not to is.sue, or to make some third 
person a party thereto and chargeable therewith, as 
terre tenant or otherwise, who was not a party to the 
original suit; in either case, however, the purpose of the 
writ is simply to continue a former suit to execution. 
It is therefore not an original action, but the continua
tion of a pending suit, and the specific cause of aiction 
is the judgment." Henry 11. Heilman Bros. 114 Pa. 
496, 498. 

So far as the question under cliscn<;s ;o,, i " concerned, there is no 
distinction between the proceedings on an amicable scire faicias sur 
judgment and that on an adverse scire facias sur judgment. (Work
man's Appeal, 110 Pa. 25; Edward' s Appeal supra). 

Upon the revival of a judgment upon scire facias, including an 
amicable scire facias, a note thereof must be made on the record 
of the original judgment under the provisions of the Act of March 29, 
1827, 9 Sm. L. 319 (llfelion's A ppea.l, 96 Pa. 415). 

We are of opinion then tha:t the entry of a judgment on a scire 
facias to revive and continue the lien of a judgment is. not the "entry 
of a judgment * * *where suit has not been previously commenced," 
but is the continuation of a pending suit and constitutes the entry 
of a judgment ichere sit-it has been previously commenced, and is 
therefore exempt from the t ax under the specific terms of Section 3 of 
the Act of 1830. 

You are therefore advised that neither the scire facias to revive a 
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judgment nor the judgment entered thereon, whether the proceedings 
be adverse or amicable, is taxable under the Act of April 6, 1830. 

2. Tax on lien filed for premium due the State Workmen's Insur
ance Fund. 

Section 18 of the Act of June 2, 1915, P. L. 762 creating the State 
Workmen's Insurance Fund, provides that at a time specified each 
subscriber to that Fund shall submit his pay-roll for the preceding 
year to the Workmen's Insurance Board which Board shall thereupon 

"state the account of such subscriber for such calendar 
year ... * * * and shall render a copy of su~h statement to 
the s-qbscriber; * * * * and, if the amount shown by said 
statement exceed the amount of the premium theretofore 
paid by such subscriber, the excess shall be forthwith 
due and payable by the subscriber into the Fund and, 
until paid, shall be a lien, as State taxes are a lien, upon 
the real and personal property of the subscriber; and, if 
unpaid, shall be collectible as State taxes are now col
lectible * * * * ." 

Section 2 of the A'ct of June 15, 1911, P. L. 955 provides: 

"The Auditor General may at any time transmit to the 
prothonotaries of the respective counties of the Common
wea'1th, to be by them entered of record, certified copies 
of all liens for State taxes, unpaid bonus, interest, and 
penalties, which may now exist or hereafter arise by 
virtue of any law of this Commonw'ealth; upon which 
record it shall be lawful for writs of scire facias to 
issue, and be prosecuted to judgment and execution; in 
the same manner as such writs are ordinarily employed." 

It is under the provisions of Section 2 of the Act of 1911 that the 
premiums, determined to be due under Section 18 of the Act of 1915, 
are filed as liens in the Prothonotary's office. 

We think that such statement so· filed does not constitute an "ori
ginal writ issued out of said court", an ''amicable action" ·or the 
"entry of a judgment by confession or otherwise" under the provi
sions of the Act of 1830, and that it is therefore not/ taxable. 

It is not a writ or process to compel the appearance or hringj the 
party into court or to require the defendant to do something therein 
mentioned, nor is it the first process or initiatory step taken in prose
cuting a suit (Opinions Deputy Attorney General Hargest, 37 Pa. 
County Court Report 522, 525, and 45 Pa. County Court Report 108, 
109), these functions are performed by the writ of scire facias issued 
upon such record, the issuance of which is provided for in the Act of 
1911; it does not call for an answer nor may a plea be entered thereto. 

Such a statement of account is in no sense an amicable action nor i<> 
it a judgment. The fact that it is indexed "in the judgment index 
does not make it a judgment in the accepted sense of the term or 
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within the meaning of the Ad of 1830." (Opinion of First Deputy 
Attorney General Keller, 45 Pa. County Court Report 92, 93). 

It is to be classed with mechanics? and municipal liens and the 
recording of conditional sales contracts which, when. filed in th8 
Prothonotary's office, have been held not taxable under Section 3 of 
the Act of 1830. (Opinion of Deputy Attorney General Cunningham, 
Opinions of the Attorney General 1907-08 page 85, 86, and opinion of 
First Deputy Attorney General Keller, 45 Pa. County Court Rep. 92) . 

On liens of such chara!Cter the scire facias, when issued fhereon, 
constitutes the original writ which is taxable. (Edward's Appeal, 66 
Pa. 89, 91; United States v. Payne, 147 U. S. 687-690; opinion of 
Deputy Attorney General Hargest, 37 Pa. County Court Report 522, 
525, citing opinion of Attorney General McCormick). 

You are therefore advised that the lien filed in the Prothonotary's 
office for premium due the State vVorkmen's Insurance Fund by its 
subscriber under the provisions of Section 18 of the Act of June 2 .. 
1915, P. L. 762 and of Section 2 of the Act of June 15, 1911, P. L. 955, 
is not taxable under the Act of April 6, 1830. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0 . CAMPBELL, 
First Deputy Attorney General. 

Taxation--Corporations-Capital stock--1Vater cornpanies-Stock held as chari
table trust-Act of Jime 1, 1889. 

1. With the exception of the corporations specifically exempt fr.om the provi
sions of sections 20 and 21 of the Act .of June 1, 1889, P. L. 420, as amended, every 
corporation from whom a report is required under section 20 of t11e act is subject 
to the capital stock tax. 

2. The stock of a water company, all of which is held by a city for a charitable 
use under a will, is subject to the capital stock tax. 

Department of Justice 
Harrisburg, Pa., December 20, 1926. 

Honorable J. Lord Rigby, Revenue Deputy, Auditor General's De
partment, Harrisburg, Pennsylvania. 

Sir: You have advised the Attorney General that the Girard 
Water Company, which was chartered under the laws of this Com
monwealth on August 29, 1883, and has been taxed on the value 
of its capital stock since that date, having regularly filed its annual 
reports, now claims that it is exempt from said tax on its capital 
stock for the reason that all said stock is owned by the City of 
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Philadelpp.ia as Trustee under the will of Stephen Girard, deceased, 
which organized and operates such corporation for the benefit of 
the said City of Philadelphia, Trustee, and that the entire net in
come from the Girard Water Company is devoted by said Trustee 
for the maintenance and support of Girard College, a public charity 
for poor, white, male orphans. In other words, the corporation 
contends that the capital stock of a Pennsylvania corporation which 
might otherwise be taxable is exempt from taxation when said stock 
is wholly owned by a charitable corporation. You advise that a 
settlement fo:r capital stock tax for the year 1925 was duly made 
against this corporation by the Auditor General and approved by 
the State Treasurer, and you inquire whether the State taxing 
officers were right in making such settlement against this corpor
ation for capital stock tax under the circumstances aforementioned. 

The Girard Water Company was incorpora1:ed under the pro
visions ·Of the Act of April 29, 1874, P. L. 73 for the purpose, as 
expressed in its charter, as follows: "Supplying water to the public 
in the Township of West Mahanoy in the County of Schuylkill, 
State of Pennsylvania, and to persons, partnerships and corpor
ations residing therein and adjacent thereto, as may desire the 
same, etc." 

Section 21 of the Act l)f June 1, 1889, P. L. 420, as amended by 
the Acts of June 8, 1891, P. L. 229', June 8, 1893, P. L. 353, June 7, 
1907, P. L. 430, June 7, 1911, P. L. 673 and Jtfly 22, 1913, !P .. L: 
903, provides, inter alia, as follows: 

"That every corporation, joint-stock association, limit
ed partnership, and company whatsoever, from which 
a report is required under the Twentieth section hereof, 
shall be subject to, and pay into the Treasury of the 
Commonwealth annually, a tax at the rate of five 
mills upon each dollar of the actual value of its whole 
capital stock of all kinds, including common, special, 
and preferred, as ascertained in the manner prescribed 
in said Twentieth section * * *." 

Section 20 of the Act of June, 1889, P. L. 420, as amended by the 
Acts of June 8, 1891, P. L. 229, June 2, 1915, P. L. 730, and July 
15, 1919, P. L. 948, provides, in part, as follows: 

"That hereafter, except in the case of banks, savings 
institutions, title insurance or trust companies, build
ing and loan associations, and foreign. insura~ce co~
panies it shall be the duty of the president, v1ce-pres1-
dent ;ecretary or treasurer of every corporation having 
capital stock every joint-stock association, limited 
partnership, ~nd every company whatsoever, * * ·* to 
make annually, on or before the last day of February, 
for the calendar year next preceding, a report in writ-

H-8 
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ing to the .Auditor General, * * * stating specifically: 
First, the amount of its capital stock, * ·* '!.-." 

With the exception of the corporation specifically exempt by the 
provisions of Sections 20 and 21 of the .Act of June 1, 1889, P. L. 
420, as amended, every corporation "from whom a report is re
quired under the Twentieth Section" is subject to the capital stock 
tax. It is entirely unnecessary to discuss here in detail the various 
exemptions from the capital stock tax. 

In a brief filed in your department by the corporation in further
ence of its contention that it is exempt from the capital stock tax 
in question, reference is made to the Opinion of Deputy .Attorney 
General Hull to .Auditor General Lewis, July 13, 1922, (2 D. & C. 
366), from which Opinion the following quotation is made: 

"The tax on capital stock is a tax upon the property 
of the corporation: Com v. Standard Oil Co., 101 Pa. 
119. If there were any religious or charitable corpor
ations which had capital stock, a tax upon such stock 
would be a tax upon the property of the corporation. 
It cannot be said that the language of the Act imposing 
the capital stock tax is 'express language, clearly show
ing _that such taxation was intended.' It follows from 
the decisions cited above that such corporations of the 
first class as are created and operated for pur·ely chari
table or religious purposes are not subject to the capi
tal stock tax." 

Reference is also made by the corporation to various decisions, 
among which are the important cases of General Assembly vs. 
Gratz; 139 Pa. 497 and Mattern vs. Canevin, 213 Pa. 588, in ·the' 
first of which cases it was held and again declared in the latter 
case: "That, inasmuch as it had been the settled custom and policy 
from the foundation of our Commonwealth to abstain from the 
taxation of property held for charitable and religious purposes, 
such taxation would not be presumed to have been intended by the 
legislature in the absence of express language clearly showing that 
such taxation was intended." 

However, these cases cited, and the quotation from the Opinion 
of Deputy Attorney General Hull aforementioned, do not have im
mediate application to the instant case because here we are dealing 
with the trustee of a public charity that has gone beyond its busi
ness of operating the charitable institution in question and has 
incorporated a corporation, to wit, the Girard Water Company, 
to engage in a business o.r trade for the purpose of increasing its 
revenue. The law has recognized a distinction between that which 
is purely a public charity and that which is commercial in its 
character. The mere ownership of capital stock by a public charity, 
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:is in this case, is not the test to determine exemption from tax
ation. 

As was said by Mr. Justice Dean in the case of Sunday School 
Union, App. vs. Philadelphia, et al., 161 Pa. 307, 315: 

"In all cases of this kind the tendency naturally is 
to an excessively liberal construction of the constitu
tional exemption, a construction not warranted, per
haps, by its plu:in restriction. The people knew what they 
meant, when in 1874 they said, by an overwhelming 
majority, 'The General Assembly may by its general 
laws exempt from taxation public property used for 
public purposes, actual places of religious worship, 
places of burial not used or held for private or corpor
ate profit, and institutions of purely public charity.' 
They meant nothing else should be exempt from tax
ation. By no judicial rule of construction can these 
words be made to mean that a commercial enterprise 
is exempt because the whole profit of it goes into the 
treasury of, and it is carried on by, a purely public 
charity. In so far as the institution is charitable, and 
its revenues are derived from the contributions of the 
charitable, it is protected by the constitution. But if 
such institution sees fit to engage in trade for the pur
pose of increasing its revenue, or making any part of 
its business 'self-supporting', the trade part of its busi
ness can be taxed, and ought to be." 

In the case of Episcopal Academy v. Philadelphia, 150 Pa. 565, 
(1893), Mr. Justice Williams, referring ~o the decision in the case 
of Philadelphia v. Women's Christian Association, 125 Pa. 572, 
said: 

"We are now disposed to go further, and say that 
an institution that is in its nature and purposes a 
public charity does not lose its character as such under 
the tax laws if it receives a revenue from the recipients 
of its bounty sufficient to keep it in operation. It must 
not go beyond self support. When a charity embarks 
in business for profit it is liable to taxation like any 
other business establishment, * * *" 

So in the instant case, although the City of Philadelphia, Trustee 
of the trust estate of Stephen Girard, deceased, may have incor
porated the Girard Water- Company for the purpose of protecting 
certain interests of said trust estate and owns all the stock of said 
corporation, and although all the net income from said water com
pany may be devoted by said trustee to the support and mainte
nance of Girard College, a recognized public charity, nevertheless, 
the corporation itself, by its purpose clearly expressed in its charter, 
is engaged in the business of supplying water to the public for 
profit, and has thereby become liable for the capital stock tax. 
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You are accordingly advised that under the facts of this case, as 
you have detailed them, the Girard Water Company for the year 
ending December 31, 1925 is liable for the Pennsylvania Capital 
Stock Tax. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
De'{YUty Attorney General. 
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Corporations-Trust companies-Double liability of stockholders-Acts of April 29, 
1874; MOI]/ 11, 1874, and May 9, 1923. 
1. The Act of May 11, 1874, P. L . 135, imposing a double liability on stock

holders of trust companies, applies only t-0 such trust companies as were created 
prior to the adoption of the new Constitution, and which were given the right to 
engage in a banking business by discounting notes. It does not apply to com
panies incorporated under the General Corporation Act of April 29, 874, P. L. 73, 
and its supplements. 

2. The Act of May 9, 1923, P. L. 173, authorizing trust compani~ to engage in 
a banking business by discounting notes, does not of itself bring the stockholders 
within the liability imposed by the Act of May 11, 1874, P. L. 135. 

3. It is only where trust companies have accepted the provisions of the Act of 
1923 that the stockholders become liable to double the amount of their stock. 

Department of Justice, 
Harrisburg, Pa., February 5, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Bjarrisburg·, Penna. 

Sir: This department has received your letter asking whether or 
not the stockholders of the Carnegie Trust Company come under the 
provisions of the Act l()f May 11, 1874, P. L. 135, which imposes a 
double liability on "all stockholders in banks, banking companies, 
savings fund institutions., trust companies, and all other incorporated 
companies doing the business of banks or loaning and discounting 
moneys as such in this Commonwealth," and asking if it is your duty 
to proceed to undertake to collect from such stockholders. 

Prior to the passage of the Act of May 9, 1923, P. L. 173, the ques· 
tion of the liability of stockholders such as those of the Carnegie Trust 
Company has been passed upon and definitely decided. 

The Act of May 11, 1874, P. L. 135, entitled "An Act fixing the lia
bility of stockholders of banks and banking companies and other 
banking institutions in this Commonwealth." provides: 

".That from and after the passage of this Act, all 
stockholders in banks, banking companies, s1aving fund 
institutions, trust companies, and all other incorporated 
companies doing the business of banks or loaning or dis
counting moneys as such in this Commonwealth, shall be 
personaUy liable for all debts and deposits in their in
dividual capacity to double the amount of the capital 
stock held and owned by each." 

The Carnegie Trust Company was not, however, incorporated at 
the time of the passage of the Act of 1874, but was incorporated under 
the- provisions of the General Corporation Act of April 29, 1874, 
P. L. 73, and its supplements, and one of those supplements, namely, 
the Act of May 9, 1889, P. L. 159, specifically declares that "nothing 

(119) 
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herein contained shall authorize said companies to engage in the 
business of banking." 

The question of the liability of stockholders under the Act of 187-1, 
as is here raised, came before the Supreme Court in the case of 
DeHai:en vs. Pratt, 223 Pa. 633. The Union Surety & Guaranty Com
pany of the City of Philadelphia became insolvent and Alexander M. 
DeHaven was appointed Receiver. He filed his bill against the 
stockholders to charge them with double the par value of the stock 
in addition to the regular payment of its par value on the ground that 
the funds so to be raised were needed for the payment of the com
pany's debts. The case having come on for hearing in the court below, 
the bill was dismissed and an appeal was thereupon taken to the 
Supreme Court. That Court, speaking through Mr. Justice Elkin, in 
delivering the opinion held: 

"There is but a single question to be determined on 
this appeal, and it is an interesting and important one. 
Does the Act of May 11, 1874, P. L. 135, which imposes a 
double liability upon the stockholders of banks, banking 
companies and other banking institutions, apply to trust 
companies incorporated under the general corporation 
act of 1874 and the supplements thereto? .,.. .,.. * In our 
state the privileges, powers and liabilities of banks and 
banking institutions have been cautiously conferred and 
carefully imposed. Our courts have frequently defined 
what a bank, or banking institution is, within the mean
ing of the law, and what is meant by the legislative ex
pressions 'doing a banking business,' or 'to engage in the 
business of banking,' but in no instance has it been heltl 
that a trust company, deriving its power under a special 
act of a·ssembly passed prior to the adoption of the new 
constitution, which did not, in express terms, confer 
banking privileges, or which was incorporated under the 
general corporation Act of April 29, 1874, P. L. 73, and 
the supplements thereto which, in equally express terms, 
denied the right of such company to engage in the busi
ness of banking, was a bank or banking institution, or 
company doing a banking business. It is true that in 
the days of special legislation the legislature did create 
a few so-called trust companies and authorized them to 
do a general banking business, and such companies en
joyed whatever powers were conferred upon them by the 
special charters granted. Even under these special grants 
of power, the courts carefully pointed out the distinction 
between banking institutions proper and banks so called 
which did not engage in a general banking business, by 
defining the powers and liabilities of each class of insti
tution. This wa:s the situation when the new constitu
tion was adopted. In section eleven of article sixteen of 
that instrument, it is provided that no corporate body 
s;hall be created or organized to possess banking and dis-
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c_ountii;ig pri~ileg~s without three months' previous pub
lic notice bemg given of t he intention to apply therefor, 
nor shall ~ charter for such privilege be granted for a 
longer pe!10d than twenty years. This is the organic 
law, and it cannot be laid aside or disregarded. In the 
present ca~e the insolvent trust company, represented 
by the receiver, the appellant, was not created in pursu
ance of any law authorizing it to do a general banking 
business, nor was its incorporation preceded by three 
m~n~hs' public_ notice of its intention to apply for such 
privileges, nor is the term of the enjoyment of the powers 
conferred limited to twenty years. Its charter is per
petual. If it should be determined that this trust com
pany by its charter waS' authorized to engage in the 
business of banking, it would necessarily follow that the 
act of incorporation was a nullity because in violation 
of the plain provisions of the constitution which were 
not complied with. To so hold would mean the striking 
down of all trust companies throughout the common 
wealth with their large volume of business and vast 
capitalization. The organization of trust companies in 
our state, under the general corporation act of 1874 
and acts supplementary thereto, can only be sustained . 
on the ground that they are not banks or banking insti
tutions authorized to do a banking business." 

121 

It was therefore held that the words "trust companies" as used in 
the Act of May 11', 1874, applied only to such trust c'ompanies as! 
were created by special acts prior to the adoption of the new Con
stitution and 'which were given the right to engage in a banking 
business; that the double liability of corporation stockholders does 
not exist unless imposed by statute, and statutes imposing such lia
bility are to be strictly construed; and that there is no statute im
posing a double liability upon trust ·companies incorporated under 
the general laws. 

This same question was raised and decided in a like manner in 
Rathfon, Receiver of the City Saving Fund & Trust Company ·vs. 
Rhoads, et al., 27 Lanca8ter Law Review 34S. 

Does the Act of May 9, 1923, P. L. 173 make any difference in this 
situation and impose upon the stockholders in the Carnegie Trust 
Company a double liability as provided for in the Act of 1874? 

The Act of 1923 authorizes and empowers every trust company and 
bank organized and incorporated under the laws of the Common
wealth to discount, buy, sell, negogiate, assign promissory notes, 
drafts, bills of exchange ·* .,. * and to receive and retain in advance 
interest on loans and discounts made. 

I 

The mere fact that a trust company or bank organized and incor-
porated under the laws of the Commonwealth is authorized and em
powered to discount and do the other things enumerated in the Act 
of 1923, does not bring such institution within the provisions of the 
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Act of May 11, 1874. The liability imposed by that Act is on stock· 
holders' in institutions "doing the business of banks or loaning and 
discounting money as such." This includes trust companies which 
have accepted the provisions of the Act of 1923 and are actually exer
cising the power granted. It does not, however, include institutions 
which have not accepted the terms of the Act and are not exercising 
any of the powers therein given. 

Aocording to the information received by the Department of Bank
ing the Carnegie Trust Company was not discounting paper at the 
time it was closed and had not done so since 1905, and the special 
counsel of the Department of Banking in this matter has ascertained 
that it had not been discounting and had not availed itself of the 
powers granted by the Act of 1923. It was conducting its business 
under the Act of 1874, its supplements and amendments, and its 
status was not in any way changed by the Act of 1923. Therefore, 
the law as enunrciated in DeHaven vs. Pratt, supra, decides the ques
tion of the liability of the stockholders in this trust company, and 
you are advised that any proceeding to impose the double liability as 
provided by the Act of 1874, would be in vain. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney G6'neral. 

Bank Loans-Institutions under State Secretary of Banking- Officers anrl Directors 
-Loans-Oorporations- Oapital Stoclc owned by Director-Legal Liwit-Act of 

June 14 , 1901 , P. L . 561. 

A loan made by an institution under the supervision of the State Secretary 
of Banking to a corporation in which one of the directors owned practically all 
the capital stock s'hould be included in the total loans made to the officers and 
directors. Under the Act of June 14, 1901, P. L. 561, this total must not exceed 
25 per cent. of the paid-in capital stocli and surplus of the institution. "House" 
in the sense used in the Act, means a collection of persons; an institution. To 
permit a director of a banking institution to borrow money therefrom for a cpr
poration, as technically distinguished from a firm or commercial house, would be 
an evasion of the policy of the Commouwealth recognized and followeil for three
quarters of a century. 

Department of Justice, 
Harrisburg, Pa., May 10, 1926. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: Your communication of May 7, 19:26 inquiring whether or not 
loans made by one of the institutions under your supervision to a 
corporation in which one of the directors of the institution owns 
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practically all of the stock, may under certain circumstances be 
treated as loans to the director individually, has been duly received 
and considered. It is noted that if the corporation loans are in
cluded, the total loans to the officers and directors of the insti
tution in question will exceed the legal limit of 25% of the paid i.n 
capital stock and surplus of the institution. If these loans are 
not included, the institution is within its legal rights, so far as 
loans to officers and directors are concerned. 

The Act of .Assembly approved June 14, 1901, P. L. 561 provides 
that 

"No director of any banking institution,- trust com
pany or savings institution * * * shall receive as a 

-loan an amount greater than ten per centum of the 
capital stock actually paid in, and surplus; and the 
gross amount loaned-to all officers and directors of such 
corporations, and to firms or houses in which they may 
be interested directly or indirectly, shall not exceed at 
any time the sum of 25% of the capital stock paid in, 
and surplus." · 

This legislation is substantially the re-enactment of statutes on 
the same subject which had existed in Pennsylvania since 1850. All 
of these statutes were intended to prevent unwise banking. Such 
being the object of the legislation under consideration, it is im
portant to consider your powers under the Administrative Code of 
1923 and The Banking Act of the same year. 

Section 50a-2203 of the Administrative Code provides: 

"The Department of Banking shall enforce and ad
minister the laws of this Commonwealth in relation to 
all corporations and persons under its jurisdiction, -and 
shall see that the greatest possible safety is afforded 
to depositors therein or therewith, .and to other inter
ested persons." 

Section 4 of the Banking Act of 1923 charges the Department of 
Banking 

"with the duty of taking care that the laws of this 
Commonwealth in relation thereto shall be faithfully 
executed, and that the greatest satety to depositors 
therein or therewith and to other interested persons 
shall be afforded." · 

There can be no doubt that you have the right to treat the cor· 
poration loans which you have mentioned as the direct obligations 
of the individual director of the institution under consideration. 
The fact that the Act of 1901 does not mention corporations, but 
merely mentions "the firms or houses" in which directors may be 
interested directly or indirectly, does not change this conclusion. 
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"House" in the sense used in that statute means a collection of 
persons; an institution. To permit a director of a banking institu
tion to borrow money therefrom for a corporation, as technically 
distinguished from a firm or commercial house, would be an evasion 
of the policy of the Commonwealth with regard to loans by such 
financial institutions, which has been in existence for three-quarters 
of a century. 

In order, therefore, that the greatest safety to the depositors and 
other persons interested in the institution which you have under 
examination may be afforded, you are advised that the particular 
corporation loans which you mention should be included in the 
aggregate loans to the officers and directors of that institution. 

Y<0urs very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy A.ttorney General. 

Trust companies-Investments-Trust funds-Bonds of private corporations se
mired by first mortgage-Constitution, art. iii, sect. 22-A.cts of June 7, 1917, 
March 19, 1923, and June 29, 1923. 

Under article iii, section 22, of the Constitution, and the Act of .Tune 7, 1917, 
P. L. 447, as amended by the Acts of March 19, 1923, P. L. 23, and June 29, 1923, 
P. L. 955, a trust company may not hold, as investments for trust funds in its 
custody, bonds or certificates of a private corporation secured by a first mortgage 
on the real estate of such corporation. 

Depaxtment of Justice, 
Harrisburg, Pa. May 10, 1926. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: The question which you have recently propounded, as to 
the right of a trust company to hold, as investments for trust funds 
in its custody, bonds or certificates of a private corporation, secured 
by a first mortgage on the real estate of the corporation, has re
ceived careful consideration. The mortgage specifically mentioned 
has been made by a private corporation on valuable real estate 
owned by it, to a trustee for the holders of the bonds or certificates, 
which bonds or certificates, moreover, confer on their holders the 
right to proceed against the mortgagor, without resort or application 
to the trustee, to enforce their rights as creditors. 

Your question can only be answered adequately by an examin
ation of the declared public policy of the Commonwealth since the 
adoption of the Constitution of 1874. Article III, Section 22 of that 
instrument provides that: 
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. "No Act of the General Assembly shall authorize the 
mvest~ent of trust funds by executors, administrators, 
guardians or other trustees, in the bonds or stock of 
any private corporation." 

125 

The Supreme Court, in Comm. v. R. R. Co., 122 Pa. 306, (188&) 
pointed out the broad distinction between a mortgage of land se
cured by the bond of one or more individuals and a mortgage by a 
corporation secured by a mortgage to a trustee representing the 
holders of all the bonds issuable thereunder. These latter were 
there declared to be "not specialties but negotiable instruments, 
passing from hand to hand by delivery or indorsement; they find 
a market in all parts of the civilized world, and are held as an 
investment in moneyed institutions and by private persons. The 
mortgagee has no right to the custody of one of the b<mds unless 
he buys it like any other investor." It will be noted that the Court 
there ma~e no reference to the investment of trust funds by fiduci
aries in corporate bonds even though they be secured by mortgage 
of the company's real estate to a trustee for bond-holders. That 
tribunal, however, in Comm. v. McConnell, 226 Pa. 244 (1910), 
squarely ruled that where a committee of a lunatic, without an 
order of court, invested the lunatic's estate in the bonds of a private 
corporation, secured by a mortgage, and the bonds became worth
less by the bankruptcy of the corporation, the committee was per
i;;onally liable for the loss. The article and section of the Consti
tution of 1874, quoted above, was there referred to as an attempt 
by the people of the Commonwealth to enforce a firmly established 
rule which "prohibits a trustee from investing the estate of his 
cestui que trust in the bonds or stocks of a private corporation." 

In the general revision of the laws relating to decedents' estates 
which the legislature accomplished in 1917, fiduciaries were author
ized to invest trust funds inter alia in "mortgages," by Section 41a 
of the Fiduciaries Act of June 7, 1917, P. L. 447. The word "mort
gages" there used obviously means mortgages of land in the com
mon form, where the bonds which they secure and the indentures 
of mortgage "are payable to the creditor both are under seal, both 
pass only by assignment, both are taken as constituting together 
one security, and the creditor may on default made by his debtor 
resort to either an action on the bond or a scire facias on t\b.e 
mortgage": Comm. v. R. R. Co. supra. 

Under date of August 16, 1920, Deputy Attorney General Myers, 
on the strength of the constitutional provision which has already 
been cited and of the reference thereto in Comm. v. McConnell 
supra, reached the conclusion, in an opinion then rendered you, that 
the l!"'iduciaries Act of June 7, 1917, P. L. 447, did "not authorize 
fiduciaries to invest in the bonds or stock of any private corpora-
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tion." On the very question now under consideration you were 
"therefore advised that the investment by a trust company under 
the supervision of your Department in the bonds issued by a private 
corporation, security for which is a mortgage covering the real es
tate owned by the private corporation, is not a legal investment 
under the Constitution and laws of the Commonwealth." Since 
then neither the organic nor the statutory law has been changed on 
the subject in hand. 

Section 41a of the Fiduciaries Act above referred to has been 
twice amended, both amendments having been adopted at the same 
session of the legislature_ By the Act of March 19, 1923, P. L. 
23, poor districts were added to the list of public corporations in 
whose bonds or certificates fiduciaries might invest trust funds, and 
"mortgages" eo nomine were retained in the classification of legal in
vestments for such funds_ By the Act of June 29, 1923, P. L. 955, 
there was substituted for the word "mortgages" the phrase "bonds 
of one or more individuals secured by mortgage on real estate in 
this Commonwealth, which may be either a single bond secured by a 
mortgage or one or more bonds of an issue of bonds secured by 
mortgage or deed of trust to a trustee for the benefit of all bond
holders." 

In view of the legal history of mortgage investments by trustees 
or other fiduciaries in Pennsylvania, the legislation just quoted must 
be taken to mean, first, mortgages in the common-form described 
in Comm. v. R. R. Co., supra, and, second, bonds secured by mortgages 
executed and delivered by either individuals or partnerships to 
1hird parties as security for issues of such bonds. The addition of 
this latter class of investments as legal for fiduciaries cannot pos
sibly authorize the investment of trust funds in the bonds of a 
private corporation. To construe it otherwise would virtually 
abrogate a firmly established rule of law, do violence to the con
stitutional provision already recited, and call for an unnecessary 
inconsistency between two statutes adopted and approved at the 
same session of the legislature. When passing the last named Act 
the legislature necessarily had in mind that constitutional provis
ion, and also must be presumed to have intended to clarify the mean
ing of "mortgages" as used in Section 41a of the Fiduciaries Act, 
which was then in process of amendment. 

The fact that in the present instance the bonds confer on their 
holders individual rights of section against the issuing corporation, 
does not make those bonds any other sort of investment then one in 
the bonds of a private corporation. The mortgage securing those 
bonds is not made to the bondholders but to a trustee for their 
benefit. This distinguishes them from mortgage securities in com
mon form and popular parlance or sense. 
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You are therefore advised that, under your supervisory powers 
as ·set forth in the Administrative Code of June 7, 1923, P. L. 498, 
and further in The Banking Act 1923, P. L. 809, both of which 
Acts were adopted at the same legislative session in which the 
Fiduciaries Act of June 7, 1917, P. L. 447 was amended as above 
set forth, you have the power and duty to require trust companies 
to eliminate from their investments of trust funds all ' 'bonds or 
stock of any private corporation," including the bonds more speci
fically described in the first paragraph of this opinion. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

Corporat-ions--Gu,aranteeing mortgages-Act,~ of June 7, 1923, P. L. 498, and June 
15, 1923, P. L. 809-Banking Dep(Jlf'tment-Banks and banking. ' 

Pennsylvania corporations formed for the purpose of guaranteeing mortgages 
and foreign corporations chartered for the like. purpose are subject to the super
vision and regulation of the Department of Banking. 

Department of Justice, 
Harrisburg, Pa., May 10, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: Your letter of April 22, 1926, requesting information, first, 
as to whether a Pennsylvania corporation formed for the purpose 
of guaranteeing mortgages is subject to the Department of Banking, 
and second, what action must be taken by a foreign corporation 
formed for a like purpose in order to comply with the rules of said 
Department, has been received and given careful consideration. 

Both questions would seem to .have been answered by the por
tion of the Administrative Code- of June 7, 1923, P . L. 498, which 
relates .to the powers and duties of the Department of Banking, anrl 
by the Banking Act of 1923, approved June 15, 1923, P. L. 809. 
These two pieces of legislation obviously received consideration by 
the General Assembly at one and the same time and are to be read 
together as forming the statutory policy of the State with respect 
to the executive department of which the Secretary of Banking is 
the head. 

In Section 50a-2202, Article XXII of the Administrative Code, it 
is provided as follows: 

"The Department of Banking shall have supervision 
over: 
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(a) All corporations now or hereafter incorporated 
under the laws of this or any other State and authorized 
to transact business in this State, which have power to 
receive and are receiving money on deposit or for safe
keeping otherwise than as bailees, including all banks, 
banking companies, cooperative banking associations, 
trust, safe deposit, real estate, mortgage, title insurance 
guaranty, surety, and indemnity companies, savings in
stitutions, savings banks, and provident institutions." 

Section 4 of the Banking Act of 1923, charges the Department 
of Banking "with the duty of taking care that the laws of this Com
monwealth in relation thereto shall be faithfully executed, and that 
the greatest safety to depositors therein or therewith and to other 
interested persons shall be afforded.'' That section proceeds as 
follows : 

"The said supervision, duties, and powers shall ex
tend and apply to the following corporations now or 
hereafter incorporated under the laws of this State or 
under the laws of any other State and autporized to 
transact business in this State; namely, all such corpo1·a
tions having power to receive and receiving money on 
deposit or for safe-keeping otherwise than as bailee, 
including all banks, banking companies, cooperative 
banking associations, trust, safe deposit, real estate, 
mortgage, title insurance, guarantee, surety, and in
demnity companies, savings institutions, savings banks, 
and provident institutions. The said supervision, du
ties, and powers shall also extend and apply to mutual 
savings funds, building and loan associations, and cor
porations doing a safe-deposit business only." 

From the legislation just quoted it is obvious that a corporation 
formed for the purpose of guaranteeing mortgages is subject to the 
Department of Banking. 

The said legislation also renders it possible for the Secretary of 
Banking to impose upon foreign corporations operating as aforesaid 
the same restrictions which are imposed npon Pennsylvania cor
porations under like conditions. 

You are advised specifically on this latter point that in addition 
to the requirements of the law dealing with the steps which a 
foreign corporation must take in order to be registered to do busi
ness in Pennsylvania, such corporations, if they are mortgage guar
antee companies, may be subjected by your Department to all the 
supervision and regulation imposed upon corporations organized 
nnder the provisions of the Pennsylvania statutes. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attornr,y General . 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 129 

Banking-Trust Companies-Guaranteeing mortgages a,nd bonds-Requirements of 
Department. 

A trust company formed under the Act of 1874, which has accepted the Act of 
1889," may be required by the Banking Department to keep exact accounts showing 
what mortgages and bonds are guaranteed by it and all matters relavent thereto. 

Department of Justice, 
Harrisburg, Pa., May 10, 1926. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: Your communication of April 22, 1926, requesting an opinion 
as to the right of the Department of Banking to require a trust com
pany incorporated under the provisions of the Act of April 29, 1874, 
and having qualified to do business by accepting the provisions of the 
Act of May 9, 1889, to show as liabilities in its general ledger partici
pation certificates issued to its customers covering part ownership in 
a pool of bonds and mortgages which have been set aside as collateral 
security for the payment and redemption of the said mortgage col
lateral securities, which 1certificates are designated by the trust com
pany as "first mortgage collateral guaranteed certificates," has, been 
carefully examined and has led to the following conclusion:-

There being no question that the trust company is subject to the 
jurisdiction of the Department of Banking, that Department is re
quired by Section 50a-2203, Article XXII of the Administrative Code 
of June 7, 1923, P. L. 498, to see that the greatest possible safety is 
afforded to depositors therein or therewith and to other interested 
persons. This statutory duty was almost immediately re-enacted in 
Section 4 of the Banking Act of 1923, approved June 15, 1923. 

You are advised that the safety of the depositors in or with the 
trust company in question and of other interested persons necessi
tates the securing by the Department of Banking of the fullest and 
most unequivocal information as to the exact conditions of the assets 
and liabilities of that trust company. As a matter of accounting, 
where mortgages are held among the assets of the institution and 
are clearly ea~marked 'so as to set forth the purpose for which they 
&re held, and the payment of the principal and interest thereof is 
guaranteed by the trust company, it is wise and entirely within the 
province of the Department of Banking to require the institution to 
create an account among its liabilities showing the total amount 
guaranteed under these conditions; the institution should also creatP. 
among its assets an account under the caption "mortgages pooled to 
redeem guaranteed certificates." 

Il-9 

Very truly yours, 
DEPARTMENT. OF JUSTICE, 

WM. Y. C. ANDERSON, . 
Deputy Attorney General. 
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Tourists agents-License-Banks and banking--Acts of July 17, 1919, and May 
20, 1921-Steam.ship agent. 
A person who conducts tourists parties from points in P ennsylvania to points 

in Europe and r eturn is not required to be licensed by the Banking Department 
as a steamship agent under the Act of July 17, 1919, P. L. 1003, as amended by the 
Act of May 20, 1921, P. L. 907. 

Department of Justice, 
Harrisburg, Pa., May 26, 1926. 

Mr. G. H. Orth, Chief, Bureau of Private Banks, Harrisburg, Penna. 

Sir: Your communication of May 21, 1926, desiring an opinion as 
to whether or not a man who conducts tourist parties from points in 
Pennsylvania to points in Europe and return and who is not licensed 
by the Banking Department as a steamship ticket agent is, by so 
doing, violating the provisions of the Act of July 17, 1919, P. L. 100:3, 
as amended by the Act of May 20., 1921, P. L. 907, has been given 
attention. 

The legislation just referred to was e.laborately considered by our 
Supreme Court in Gonimonwealth vs. D,isant, 285 Pa. 1. In the 
course of its opinion the Court said: 

"The act was passed to prevent the many frauds, im
positions, overreachings and criminal acts practiced on 
guileless and uneducated persons or those of foreign 
birth, who reside in the State and who did not know and 
understand our laws and customs; if it can be sustained 
it will substantially aid in abolishing these fraudulent 
and eriminal acts. * * * * 

"The act before us is an effort to prevent fraud and 
unfair dealing against purchasers of steamship tickets 
committed by those in like position as defendant. We 
have in our vast mining and manufacturing sections 
large numbers of foreign people. It is to this class the 
mischief, which is a matter of common knowledge, is 
greatest. The State thus assures to intending travelers 
that when orders for tickets are presented at the ports, 
they will be honored, and that money pa:id for or on 
account of tickets will not be lost to their detriment; the 
Hcket seller is thus held to strict accmintibility. Ifere
tofore when an agent absconded with money or otherwise 
misbehaved, in most cases, the person injured, through 
ignorance, would not follow up their right and had no 
effective remedy if they did attempt to ·secure relief. The 
act is very simple. It requires some investigation by 
the banking department to determine the applicant's 
fitness, honesty and likelihood to deal fairly. This inves
tigation of character should be no different in kind or 
quality from that which an~' honestly inclined steam
ship company should make of its own representatives; 
but where, in the scramble for business, no investigation 
is made, and individuals who are not responsible are 

· permitted to sell, it is then harm is done. 
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"The statute requires individuals, who propose to 
transact ,certai.n business in which the public is inter
ested, to take out a license that the public may be pro
tected from unlawful acts." 
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In view of these expressions a:s to the purpose and effect of the legis-
lation under consideration, I have to advise you that the tourist con
ductor is not violating the law which requires a license as a pre
liminary towards engaging in the business of selling· steamship tickets. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deruty Attorney General,. 

Oorporations-Tntst companies--Deposit of trust funds-Co-trustees. 

Where a trust company is a co-trustee or co-executor with another of a trust 
estate, it must transfer the fund,s of the estate to another dep9sitory, and no 
agreement or arrangement which it may make with its co-trustee or co-executor 
can relieve it of this duty. 

Department of Justice, 
Harrisburg, Pa., Ma:y 26, Hl26. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: Your communication of May 24, 1926 relat ive to a Trust Com
pany in Erie which is incorporated under· the Act of April 29, 187..! 
and has accepted the provisions of the Act of May 9, 1889, P . L. 159, 
has been duly received. 

The Trust Company in question is the co-executor with two indi
viduals of a decedent estate one of whose assets is a large sum of 
money which was on deposit with the Trust Company at the time 
when the decedent died. That deposit still remains with the Trust 
Company in the name of the Estate. The executors do not intend to 
invest the money so deposited, but do intend within a few months to 
use it for distribution to the several beneficiaries under the terms 
of the decedent's will. 

The question upon which you ask an opinion is whether the Trust 
C9mpany under the foregoing circumstances may lawfully retain 
possession of the funds so deposited. 

The law on this subject is clear and certain. By the Act of Ma:y 9, 
1889, supra, 'frust Companies are required to keep trust funds 
separate and apart from their assets. Under this legislation your 
Department has heretofore required all trust funds to be deposited in 
a separate banking institution. 

In Harrison's Estate, 217 Pa. 207 our Supreme Court said : 
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"It should be understood by trust companies, as well 
as individuals, that the position of a trustee is not to 
be sought or granted for the purpose of profit." 

In Adams' Estate, 221 Pa. 77, it was decided that 

"The joint receipt of trust funds imposes upon co
trustees a joint liability." 

In re National Bank of Germantown, 30 Dis. Rep. 603, the Or
phans' Court of Philadelphia County refused to approve National 
Banks for appointment in fiduciary capacities where it appeared 
that such banks, acting under their Federal authority, did not 
segregate trust funds committed to their control. In an opiniou 
rendered to your Department by Deputy Attorney General Myers 
under date of August 16, 1920, attention was called to the fact that 

"A regulation of the banking department of the Com
monwealth of Pennsylvania and a well-settled practice 
with relation to trust funds in this Commonwealth is 
that all such funds be absolutely segregated; and unin
vested trust funds shall be deposited in some other insti
tution, properly earmarked as trust funds." 

Mr. Myers was of opinion that if any National Bank refused to 
comply with the regulations of your Department. relative to fi
duciary busines:;; you might compel such compliance or restrain 
such a bank from transacting any fiduciary business until it com
plies with the regulations of your Department relating to the de
posit of uninvested trust fonds. (30 Dis. Rep. 63). 

Moneys deposited by customers of a trust company for invest
ment in mortgages upon real estate for which the company issues 
"mortgage trust fund certificates" are such trust funds as must be 
kept separate and apart from the assets of the trust company in 
accordance with the provisions of Section 5 of the Act of May 9, 
1889, supra. (Invesment of Funds by Trust Companies, 2 D. & C. 
Rep. 59). 

Where a trust company is a co-trustee with another and shares 
in the actual control or custody of the securities of a trust estate, 
or has a liability with respect thereto, such securities should be 
included in the trust estates to be reported and submitted to the 
Hanking Department for examination: Trust Companies Acting as 
Co-Trustees, 2 D. & C. Rep. 584. 

In view of the foregoing authorities you are advised that the 
Trust Company in question must transfer the funds of the estate 
of which it is a co-executor to another depository, and that no 
agreement or arrangement which its two co-executors may make 
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with it can relieve it of this duty. Your Department has full 
authority to require the performance by the Trust Company of this 
duty. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

i: 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

Department of Banking-Trust Companies-Direators-Shares-Transfer of Shares 
-A.ct of 1911, P. L. 652. 
The directors of the trust company in question are in position to file with the 

Secretary of Banking oaths of office prescribed by the Act of 1911, and the addition 
to those oaths of a reference by the directors to the provisions of the declaration 
of trust as to all of the capital stock of the trust company neither invalidates nor 
weakens those oaths. 

Department of Justice 
Harrisburg, Pa., June 8, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Penna. 

Sir. The letter of May 13, 1926, which Mr. I. M. Beckman, Third 
Deputy Secretary of Banking, addressed to the Attorney General, 
raises two questions of serious importance which have required 
careful and extended investigation. They can only be answered in 
the light of a complicated state of facts. Briefly, those facts are: 
A trust company in Philadelphia has recently been reorganized 
through the aid of two National Banks which have just consolidated. 
All of the capital stock of the reorganized trust company has been 
issued to three officers of the consolidated bank and those three 
officers have, in writing, declared, promised and agreed that they 
hold the said capital stock in trust "for the equal pro rata benefit 
of the persons who from time to time shall be the owners of the 
capital stock of the" consolidated bank, "and upon the termination 
of the said trust they will distribute the said shares of" trust com· 
pany "stock to and among the stockholders of record of the said" 
consolidated bank "in the proportion in which they shall own the 
said shares of" trust company stock. During the continuance of 
the trust dividends which may be received by the trustees on the 
trust company stock are to be paid over to the beneficial owners 
thereof, whose interests therein shall be incapable of severance from 
ownership of stock in the consolidated bank. Beneficial ownership 
of the trust company stock shall be solely evidenced by an endorse
ment thereof on the certificates of the -bank stock. The beneficial 
owners of the trust company stock are required to assume the 
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same statutory liability as though they were its legal owners, "and 
to that extent they shall indemnify and save harmless the trustees 
in whose names the said stock shall stand of record from any loss 
or liability on account of said stock as such holders of record there
of." Except as "directed in writing from time to time by the owners 
for the time being of the beneficial interests in not less than two
thirds of the amount of said shares of stock," the trustees "shall 
have and exercise all the rights and powers of absolute owners of 
the said shares of stock" * * * * "but at all times they shall retain 
control of the certificates." In order to qualify persons to become 
directors of the trust company, the trustees are given "the right 
to sell the requisite number of the said shares upon the receipt of 
and underfaking by each of such purchasers to re-sell the same at the 
same price to the trustees at their option; and further, in order to 
insure the undertaking to re-sell the said shares, each of such pur
chasers shall endorse the certificates therefor in blank and deliver 
the same to the trustees.'' 

The exact questions for determination are: 
(1) Are directors of the trust company, qualified in pursuance 

of the declaration of trust just summarized, the owners in good 
faith and in their own rights of shares of its capital stock sub
scribed by them or standing in their names on the books of the 
c:orporation? 

(2) Are the shares transferred to the directors "not hypothecated 
or in· any way pledged as security for any loan or debt?" 

These questions arise under the Act of June 3, 1911, P. L. 652, 
which prescribe the qualifications of "each and every director of 
a bank of discount, banking company, co-operative banking associ
ation, trust company, mortgage company, real estate company, guar
antee company, surety and indemnity company, and savings bank, 
which has been or may hereafter be incorporated under the laws 
of this Commonwealth, with the right to receive moneys on deposit." 

The answer to the first question does not depend on the legality 
of the trust above recited, which may well be doubted under the 
decisions in Oommonrwealth vs. Roydhouse, 233 Pa. 234 j Boyer vs. 
Nesbitt, 227 Pa. 398; Garrett vs. Lwwn Mower Oorrvpwny, 39 Pa. 
Swper. Ot. 98; Lindsay's Estate, 210 Pa. 224, and Fitzsimmons vs. 
Lindsay, 205 Pa. 79. 

If it is a trust which the courts would declare to be valid, then 
the directors of the trust company own their qualifying shares 
in good faith and in their own rights regardless of the duties, 
rights and powers of the trustees and of the statutes by which the 
trust is to be effectuated. If the trust is invalid as contravening 
the public policy of the Commonwealth or as violative of the prin-
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ciples on which voting trusts and trusts for corporate control and 
management have been sustained, then its conditions, provisions 
and terms may be cast aside, since equity regards substance and not 
form, and the legal title to the qualifying shares must inevitably 
be held to be in the directors. 

It is not necessary that these directors be at all times in position 
to assert absolute ownership of their qualifying shares. An execu
tor may be a director even though the stock does not stand in his 
name: Sahmidt vs. Mitohell, 101 Ky. 510. A charter provision that 
directors shall own a certain amount of stock is satisfied by a direc
tor holding stock as executor, even though he has co-executors and 
all the stock is held in their names as executors: Grwndy vs. Briggs, 
(1910), .1 Ch. 44'4. 

The definitions of a share of stock which the Supreme Court of 
Pennsylvania has given put this conclusion beyond doubt. In Neiler 
vs. Kelley, 69 Pa. 403, Sharswood, J. said: 

"A share of stock is an incorporeal intangible thing. 
It is a right to a certain proportion of the capital stock 
of a corporation-never realized except upon the dis
solution and winding up of the corporation-with the 
right to receive, in the mean time, such profits as may 
be made and declared _in the shape of dividends." 

A share of stock represents only a right to participate in the 
profits and final distribution of assets of the corporation: Goetz's 
Estate, 85 Atl. (Pa .) 65. 

'fhe Uniform Stock Transfer Act of May 5, 1911, P. L. 126, rec-
' ognizes these definitions. 

The answer to the second question is equally plain. The shares 
in question "are not hypothecatejl or in any way pledged as security 
for any loan or debt." The directors are in no sense debtors of the 
trustees. They are simply depositors of their stock certificates en
dorsed in blank with the trustees, and the trustees are simply 
optionees of the shares represented by the certificates which they 
hold for greater security. 

You are therefore advised that the directors of the trust com
pany in question are in position to file with you the oaths of office 
prescribed by the Act of June 3, 1911, supra, and that the addition 
to those oaths of a reference by the directors to the provisions of 
the declaration of ' trust as to all of the_ capital stock of the trm;t 
company neither invalidates nor weakens those oaths. 

Very truly yours, 

DEPARTMENT OF. JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 
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Corporations-Trust companies-Specially chartered companies-Branches-Control 
by Banking Depnrtment-Acts of April 13, 1868, and April 29, 1814. 
A trust company chartered under the special Act of April 13, 1868, P. L. 966, to 

carry on its business in the City of Philadelphia "or elsewhere, by agency, as the 
directors may establislb.," may conduct its business either within or without Phila
delphia at such agencies or branches as the directors may establish, but such 
branches must be conducted according to the rules laid down by the Banking 
I;>epartment with reference to the conduct of branch office by trust companies 
chartered under the general Act of April 29, 1874, P. L. 73. 

Department of Justice, 
Harrisburg, Pa., June 8, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg Pa. 

Sir: The contents of the letter of May 17, 1926, which Alyin M. , 
Whitney, First Deputy Secretary of your Department has transmit
ted to the Attorney General, have been noted with interest, and the 
question upon which you desire an opinion has .been carefully con
sidered. 

By the Act of April 13, 1868, P. L. 966, the United Security Life 
Insurance and Trust Company of Pennsylvania was incorporated 
and the business of that Company was authorized to "be carried 
on in the City of Philadelphia, Pennsylvania, or elsewhere, by 
agency, as the directors shall determine, and at such agencies as 
they may establish.'' 

This is one of the special charters which are graphically described 
by Sulzberger, J. in the Common Pleas, and by Elkin, J. in the 
Supreme Court, in DeHaven vs. Pratt, 223 Pa. 633, where the his
toric differences in Pennsylvania between banks and trust companies 
are pointed out. By those special acts the Legislature introduced 
trust companies to Pennsylvania, as a supposed minor branch of 
the business of life insurance. It was not until 1874, when the 
vresent Constitution of Pennsylvania went into effect, and the 
General Corporation Law of April 29, 1874 was approved, that 
trust companies were formed · into a distinct class of corporations. 
Under this last mentioned Act and its supplements all Pennsylvania 
trust companies have since been incorporated, and permitted to do 
business. 

You ask whether under the provisions of the Act of April 13, 1868, 
above mentioned, the United Security Life Insurance and Trust 
Company of Pennsylvania is authorized to conduct its regular busi
ness at the agencies either in or outside of the City of Philadelphia 
which have been established by its directors; and whether the D('
partment of Banking has the authority to require its branch offices 
to be conducted according to the instructions contained in the 
opinions of former Attorneys General with reference to branch of
fices conducted by trust companies chartered under the General 
Corporation Law of 1874 and its supplements. 
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The answer to these questions is basically fou.nd in Section 17 of 
the Act of April 13, 1868, supra, wherein the Legislature reserved 
the power to alter, revoke or annul the charter of the sald com· 
pany whenever, in their opinion, it might be injurious to the citizens 
of the Commonwealth. To complete this answer, reference must 
next be made to the powers which the Legislature has conferred 
upon the Department of Banking. There was not even a Commis· 
sioner of Banking in existance when the United Security Life In
surance and 'l'rust Company was chartered, but the functions which 
from time to time the Legislature thereafter conferred on the Com
missioner of Banking have now been extended and transferred to a 
distinct department of the State Government. By Article XXII, 
Section 2202-3 of the Administrative Code of June 7, 1923, P. L. 
498, the Department of Banking is treated as follows: 

"The Department of Banking shall have super
vision over: 

(a) All corporations now or hereafter incorporated 
under the laws of this ·or any other State and author
ized to transact business in this State, which have 
power to receive and are receiving money on deposit or 
for safe-keeping otherwise than as bailees, including all 
banks, banking companies, cooperative banking asso
ciations, trust, safe deposit, real estate, mortgage, title 
insurance, guaranty, surety, and indemnity companies, 
savings institutions, savings banks, and provident in
stitutions; 

( b) Mutual savings funds, building and loan as
sociations, and corporations doing a safe deposit busi
nes~ only; 

( c) All national banking associations located with
in this State, now or hereafter incorporated under the 
laws of the United States, which shall, in pursuance 
of Federal law or regulation, be granted a permit to act, 
as trustee, executor, administrator, registrar of stocks 
and bonds, guardian of estates, assignee, receiver, com
mittee of estates of insane persons, or in any other 
fiduciary capacity; 

( d) All unincorporated banks, except such as are 
or shall be exempt by law, and all such individuals, 
partnerships, and unincorporated associations as now 
are or shall be by law made subject to the supervision 
of the department, and any individuals or associations 
of individuals doing the business of cooperative banks, 
or of building and loan associations, or a business in 
the nature of either, whether under the guise of a deed 
of trust or otherwise. (1923, June 7; P. L. 498, art. 
XXII, Sec. 2202). 

"The Department of Banking shall enforce and ad
minister the laws of this Commonwealth in relation to 
all corporations and persons under its jurisdiction, and 
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shall see that the greatest possible safety is afforded to 
depositors therein or therewith and to other interested 
persons. (1923, June 7; P. L. 498, art. XXII, Sec. 
2203) ·" 

By Section 4 of the Banking Act of June 15, 1923, P. L. 809, it is 
provided: 

"There shall continue to be a separate and distinct 
department, known as the Department of Banking, 
charged with the supervision of all the corporations and 
persons hereinafter described, and with the duty of 
taking care that the laws of this Commonwealth in 
relation thereto shall be faithfully executed, and that 
the greatest safety to depositors therein or therewith 
and to other interested persons shall be afforded. 

The said supervision, duties, and powers shall ex
tend and apply to the following corporations now or 
hereafter incorporated under the laws of this State or 
under the laws of any other State and authorized to 
transact business in this State; namely, all such cor
porati0ns having power to receive and receiving money 
on deposit or for safe-keeping otherwise than as bailee, 
including all banks, banking companies, cooperative 
banking associations, trust, safe deposit, real estate, 
mortgage, title, insurance, guarantee, surety and in
demnity. companies, savings institutions, savings banks, 
and provident institutions. The said supervision, du
tl.es, and powers shall also extend and apply to mutual 
savings funds, building and loan associations, and cor
porations doing a safe-deposit business only. 

The said supervision, duties, and powers shall also 
extend and apply to all national banking associations, 
located in this State, now or hereafter incorporated 
under the laws of the United States, which shall, in 
pursuance of Federal law or regulation, be granted a 
permit to act or shall act as trustee, executor, admin
istrator, registrar of stocks and bonds, guardian of es
tates, assignee, receiver, committee of estates of luna
tics, or in any other fiduciary capacity. 

The said supervision, duties, and powers shall also 
extend and apply to all private or unincorporated banks, 
except such as are or shall be exempted by law, and to 
all such individuals, partnerships, and unincorporated 
associations, as are or shall be by law made subject 
to the supervision of said department, and to any in
dividual or associations of individuals doing the busi
ness of cooperative banks or of building and loan asso
ciations, or a business in the nature of either, whether 
under the guh;e of a deed of trust or otherwise." 

That this fundamental legislation of 1923 amounts to an alter
ation of the charter of the corporation under consideration follows 
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from certain principles of law which have been laid down by the 
courts. In Relfe vs. Rundle, 101 U. S. 222, in passing upon the 
status of the Missouri Superintendent of Insurance as a statutory 
liquidator of a dissolved insurance corporation, the Supreme Court 
of the United States said: 

"Relfe is not an. officer of the Missouri State Court, 
but the person designated by law to take the property 
of .any dissolved life insurance corporation of that 
State, and hold and dispose of it in trust for the use 
and benefit of creditors, and other parties interested. 
The law which clothed him with this trust was, in legal 
effect, part of the charter of the Corporation." 

More recently, in connection with the liquidation of a Pennsyl
vania casualty insurance company under the Insurance Act of 
June 1, 1911, P. L. 599, a Federal court sitting in Philadelphia, 
said: 

"The state engaged in this undertaking primarily 
for the protection of the public. Being for the public, 
its action is a governmental function. When in its 
exercise it becomes necessary to protect the public from 
insolvent or improperly conducted insurance companies, 
the state pursues a remedy prescribed by the same law 
that conferred the corporation's rights and defined the 
state's duties." 

This is an entirely constitutional exercise of the police power of 
the state. In Commonwealth vs. VrO'oman, 164 Pa. 306, dealing with 
an act passed in 1870, the majority of our Supreme Court said: 

"This question is to be considered upon the state of 
the law as it is when the question is raised. Since 1870 
the constitution of the State has been remodeled and 
many of its new provisions have been enforced by suit
able legislation. Our question is not, therefore, whether 
the Act of 1870 was valid under the Constitution as 
it then stood, but whether it was valid when its pro
visions were invoked against the defendant * * * * * 
The police power must necessarily enlarge its range as 
business expands and society develops. 

* * * * * * * * * 
Corporations derive their existence from the State, a11d 
hold their franchises subject to ·legislative control. 
They are subject to the visitorial power of the Com
monwealth, and they may be, and are, in fact, required 
to lay open before the sever~l departments of state 
government, and before the public, the ~haracter ~n~ 
extent of their business, the profits realized, the divi
dends declared, and the investments made. ... * * * 

* * * * * * * * * * 
The police power of a state may be exerted for the 
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complete or the partial control of a given business. 
It may prohibit it absolutely to all persons for the pur
pose of suppression. It may permit it to some persons 
and under certain restrictions in order to secure control 
over it and hold it within proper bounds: Stone v. 
Mississippi, 101 U. S. 814." 

And the minority of the court there agreed "that the Legislature 
may, in the exercise of its police power, abs·olutely forbid contracts 
which are inimical to public interests; and, second, may adopt 
suitable regulations of contracts for the protection of the public." 

The present Constitution, in Article XVI, Sec. 3, provides that 
"the exercise of the police power of the State shall never be abridged 
or so construed as to permit corporations to conduct their business 
in such manner as to infringe the equal rights of individua!ls or the 
general well being of the State." 

Of course, the power of alteration and amendment is not without 
limit. The alteration must be reasonable, and be consistent with 
the scope and object of the act of incorporation: Shields v. Ohio, 
95 U. S. 324. The reserved right to amend a corporate charter 
"does not confer mere arbitrary power, and cannot be so exercised 
as to violate fundamental principles of justice by * * * * taking of 
property without due process of law:" Stearns v . Minnesota, 179 
u. s. 223. 

In D. L. & W. R. Co. vs. P1tbli.c Utilities, 85 N. J. /.1. 28, it was 
held that, under such a power, the company could not be required to 
furnish free transportation to certain designated officials. These 
and numerous other cases of similar import are cited in Chicago, 
M. & St. P. R. Co. vs. Wisconsin, 238 U. S. 491. They point out 
federal restraints on State action which must constantly be borne 
in mind 

If violations of the federal constitution are avoided, you are ad
vised that while the United Security Life Insurance and Trust Com
pany is authorized to conduct its regular business at the agencies 
either in or outside of the City of Philadelphia which have been 
established by its directors, those agencies or branch offices must 
be conducted according to the same instructions which this Depart
ment in the past has given your Department with reference to the 
conduct of branch offices by trust companies chartered under the 
General Corporation Act of 1874. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 
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Banks and bcmking-Banks of discount- Trust companies-Merger-Subagency. 

A bank of discount and deposit, organized under a special act of assembly ante
dating the present constitution, may acquire a trust company located in the same 
city, borough or township as itself and thereafter carry on business at the location 
of the trust company as a sub-office or sub-agency of its main or principal place of 
business, the sub-office or sub-agency being subject to the supervision and control 
of the banking department of the Commonwealth. 

Department of Justice, 
Harrisburg, Pa., August 3, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have asked for advice as to whether a bank of discount 
and deposit organized under a special Act of Assembly which an· 
tedates the present Constitution of Pennsylvania may acquire a 
trust company located in the same city as itself and operate the 
said trust company as a suboffice or subagency under the limitations 
which have heretofore been placed upon the location and operation 
of subo:ffices and subagencies of trust companies throughout the Com
monwealth. The general legislation on thfa subject dates back to 
ihe Act of 1850, whose fiftieth section prohibits each and every bank 
in this Commonwealth from establishing, maintaining, keeping or 
continuing, directly or indirectly, any branch or agency for the 
transaction of banking business at any other place than that fixed 
and named in its charter for its location and the transaction of its 
·business without the express authority of an act of assembly of thic;; 
Commonwealth to do so. 

The institution which is seeking permission to establish and op
erate a subo:ffice or subagency was created subsequent to the Act 
just referred to. It was not, however, incorporated under the provis
ions of the Act of May 13, 1876, P. L. 161. The latter Act provides 
that the persons associating themselves into a bank of discount 
and deposit shall, among other things, certify the location or place 
of business, particularly designating the county, city, borough or 
village in which the bank is to be located. By the Act of July 28, 
1917, P. L. 1235, which is a supplement to the Act of May 13, 1876, 
any bank of discount and deposit already incorporated or here
after formed under the provisions of the Act of 1876, is authorized 
to establish and maintain in the city, borough or township in which 
its principal place of business is located, one or more subo:ffices or 
subagencies for the purpose only however of receiving and paying 
out moneys. 

As a matter of history, therefore, there is no legislation in Penn
sylvania that in terms covers the situation in hand. The special 
act chartering the institution which is concerned in the present ap
plication does not confer upon that corporation any power to es
tablish or maintain branch offices. 
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The general legislation to which reference has been made has, 
however, been construed by former Attorneys General in a series 
of opinions rendered to you and to your predecessors in the Banking 
Department of the Commonwealth, beginning in Attorney General's 
Reports 1891-92, page 2, where banks of deposit were held to be 
limited to one place for doing business, and ending in 1924 (13 Pa. 
Corp. Rep. 127, 159), when it was ruled that the Act of 1917, supra, 
was intended to give to banks of discount and deposit the same 
right in regard to establishing branches or subagencies as trust 
companies enjoy under the rulings of the Attorney General's De
partment, but the authority given is expressly confined to the city, 
borough or township in which their principal place of business is 
located. 

The Act of 1917 is couched in language obviously taken from the 
opinions of Attorneys General prior thereto, which opinions applied 
the policy of the Commonwealth with reference to banking insti
tutions to trust companies doing a quasi banking business. The 
opinions which this De.partment has rendered to your Department 
since the passage of the Act of 1917, supra, put trust companies on 
the same footing as banks of discount and deposit so far as the 
maintenance of branch offices is concerned and construe the Act 
in question as declaratory of the general historical policy of the 
State on that point. 

The only other legislation to be considered is the Banking Act 
of June 15, 1923, which is silent on the point now under considera
tion, but does charge you with the duty of taking care that the lawi:; 
of this Commonwealth in relation to banks and banking shall be 
faithfully executed and that the greatest safety to depositors a:nd 
other interested persons shall be afforded. '!.'he laws of the Com
monwealth relating to banks and banking have been held to permit 
the establishment and maintenance of suboffices and subagencies by 
trust companies, savings banks and banks of discount and deposit, 
provided the purposes of such suboffices or snbagencies are restricted 
to receiving and paying out money, and also provided that such sub
offices and subagencies are located in the same city, borough or 
township as the principal office, as shown by the charters of the 
institutions which create such suboffices or subagencies, and that 
such suboffices and such subagencies at the close of each business 
day make full reports of their daily operations to the principal 
place of business and transfer the assets then on hand to the main 
offices of the institutions. 

'!.'he fact that ' the charter of the institution which is concerned 
in the present inquiry is silent on the subject of branch offices does 
not prevent the particular transaction which is proposed to be 
carried out. The Banking Act of June 15, 1923, must be taken as at 
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once supplementing and yet limiting the powers of the institution 
in question so far as branch offices are concerned. It authorize8 
you to permit the establishment and maintenance of suboffices and 
rnbagencies for the restricted purposes above enumerated within 
the limits of tht> city, borough, or township where the main place 
of business of the institution in question is located, yet also places 
ihe conduct and management of such suboffices and subagencies 
under your control to the same extent that the conduct and 
management of the main office of the corporation are placed. 

You are therefore advised that there is nothing in the law to 
prevent the particular bank which has brought forward the que<;;
tion which has been discussed in this opinion from acquiring a 
trust company which is located in the same city, borough, or town
ship as itself and from hereafter carrying on business at the loca
tion of the trust company as a suboffice or subagency of its main 
or principal place of business, both the main place of business and 
the suboffice or subagency being subject to the supervision and 
control of your Department, as provided in the Banking Act of 
June 15, 1923. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. 0. ANDERSON, 
Deputy Attorney General. 

Banks and Banking-Secretary of Banking-A.iithority to bring suit agains·t a 
specially secured depositor in a failed trust company to recover certain bonds 
pledged by that company to the depositor-Acts of 1901, P ... L. 404 and 1923, P . L. 
809. 
The Act of 1901, supra, applies to the proceeding instituted by the Secretary 

of Banking against a specially secured depositor in a failed trust company to 
recover certain bonds pledg·ed by that cq_mpany to the depositor within four months 
prior to the date when the Secretary took possession of the property of the trust 
company. 

Department of Justice, 
Harrisburg, Pa., August 30, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg-, Pa. 

Sir: I have before. me your letter of August 26, 1926, requesting 
an opinion as to whether or not the Act of June 4, 1901, P. L. 404 
"Relating to insolvency; embracing, among other matters, volun
tary assignments for the benefit of creditors; and adverse proceed· 
ings in insolvency by creditors; forbidding, a lso, certain preferences; 
providing for the distribution of the insolvent's estate, and in cer
tain contingencies relieving him, and others liable with him, from 
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further liability for his or their debts" can be applied in a case 
where you have brought suit against a specially secured depositor 
in a failed trust company to recover certain bonds pledged by that 
trust company to that depositor within four months prior to the 
date when you took possession of the trust company. 

'l'he particular points on which you desire to be advised will be 
answered in the order in which you have stated them. 

(1) 1'he Act of June 4, 1901, supra, authorizes you as Secre
tary of Banking to maintain a bill in equity to have the pledge 
above described declared to be for the benefit of all the creditors of 
the trust company, even though you are in possession of its busi
ness and property by virtue of the Banking Act of 1923. Section 
17 of the Act of June 4, 1901, in describing the powers of a receiver 
in insolvency, provides: 

"He may, by bill of discovery or other legal or equit
able proceeding, obtain information of, and sue for and 
recover, in his own name as such assignee or receiver, 
any assets which the insolvent might sue for and recover 
or which any of his creditors might make available in 
payment of their claims·; and any recovery had shall 
insure to the benefit of all, in proportion to their respec
tive demands." 

(2) The Act of 1901 confers upon an assignee or receiver for the 
benefit of the creditors of an insolvent some of the powers of a re
ceiver appointed by the court of equity, and particularly confers the 
power which has enabled you to endeavor to set aside the pledge 
which the trust company whose business and property is in your 
possession, made of its bonds in favor of a particular depositor. 

(3) The title of the Act of 1901 does not in terms include a pro
ceeding in which the Secretary of Banking takes possession of an in
solvent trust company under the Banking Act of 1923, but it does not 
exclude such a proceeding nor fail to give notice that such a pro
ceeding might be resorted to. 

The Act of 1901 and the Banking Act of 1923 are consistent with 
each other and are to be read together, particularly because the 
earlier Act is effective only in .fields where the National Bankruptcy 
Act does not operate, such as the dissolution and liquidation of in
solvent banks and banking institutions. 

As a specific and conclusive answer to your third point, I call 
your attention to the language of a portion of Section 35 of the 
Banking Act of 1923, which is the section dealing with actions and 
suits by and against the Secretary of Banking. The particular lan
guage to which I refer is as follows: 

"He may, by bill of discovery or other legal or equit
able proceeding, obtain information of, and sue for and 
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recover any assets, debts, or damages which such cor
poration or person might sue for and recover, or which 
any of the creditors might make available for the pay
ment of their claims." 

145 

This language is so strikingly similar to that which has here
inbefore been quoted from Section 17 of the Insolvency A.ct of June 4, 
1901, as to remove any possible doubt as to your right to resort to 
the A.ct of 1901 as a basis for the suit about which you are inquiring. 

Very truly yours, 

DEP A.RTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

Corporations-Trust companies-Credit to State highway contractors- Recommen
dations to State Highway Department. 

1. It is improper for trust companies t~ address communications to the State 
Highway Department to the effect that they stand ready to extend credit to high
way contractors so that they may complete their work. 

_2. Such letters are offors to assume risks that no Pennsylvania bank or trust 
company should assume. 

3. The Secretary of Banking has ample authority to require banks or trust com
panies to desist from writing such communications, even if their only intent is to 
express confidence in the financial ability of t!he contractors in question. 

Department of Justice, 
Harrisburg, Pa., August 30, 1926. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, 
Pennsylvania. 

Sir: You have requested an opuuon as to your authority and 
duty with regard to a practice which has sprung up among banks a-nd 
trust companies in Pennsylvania, whereby such institutions under
take to extend credit to contractors to whom the State Department of 
Highways awards contracts covering the construction of Sections of 
State Highways. The usual way in which this arrangement is made 
is for the bank or trust company to write to the State Deipartment 
of filghways a letter in substantially the following form: 

"Gentlemen: We understand that you are about to 
award a contract to ............... . ............... . 
covering the construction of a Section of State highway 
on Route No ... . ... , Township .............. ,County. 
"In the prosecution of the above referred to project 
our institution stands ready, if necessary, to extend to 
this firm a line of credit to complete the work." 

Il-10 
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Such letters are imprudent, al" they readily create the impression 
that the institutions whose officers write them are willing to take 
risks that no Pennsylvania bank or trust company should assume if 
the safety of its depositors is to be foremost in its policy. 

In the course of your supervision of banks and trust companies 
you have on more than one occas:ion found that the capital of such 
institutions has been impaired because of the completion of such 
work after the contractor has failed to do so. In those instances of 
impairment it was necessary for the directors of the institutions in
volved personally to make good the impaired capital. 

The situation which you present is one which should be .approached 
in the light of the duty which is laid upon you in the Banking Act of 
1923, P. L. 809. 

"of taking care that the laws of this Commonwealth in 
relation thereto shall be faithfully executed and that 
the greatest safety to depositors therein or therewith, 
or other interested persons shall be afforded." 

And by that Act your supervisory duties and powers are extended 
to apply to all banking, quasi banking and trust companies doing 
business in this State. 

The real question involved in your inquiry is whether, in view of 
the legislation just recited, you may refrain from ordering banks and 
trust companies which issue such letters as have been substantially 
set forth above to cease and desist from so doing. 

While there is a marked difference, both in history and in function
ing, between banks and trust companies. 

"What they have in common is that they both receive 
deposits which they put out at interest so that dividends 
of profits may be earned for the shareholders." DeH aven 
rs. Prcitt, 223 Pa. 633-35. 

Although banks are much more ancient than trust companies, it 
has been uniformly held that a bank 'Cannot be an accommodation 
endorser or acceptor nor be surety for another in any business in 
which it is not interested, and can derive no profit; as for example, 
the guarantee of a building contract. I Morse on Banks and Bank,ing 
Sec. 65. 

In Pennsylvania under the Act of Ma-y 13, 1876, P. L. 161', the 
powers of State Banks with regard to loans are limited to 

"all such po\vers as may be necessary to carry on the 
businei;;s of banking by loaning money, discounting sell
ing, buying, or negotiating promissory notes d~afts 
coin and bullion bills of exchange, and all othe1; writte~ 
evidences of debt and specialties." 
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The Act of 1876, with several supplements which do not affect 
the present inquiry, is still in force. It indicates the fundamental 
difference between banks and trust companies which has nowhere 
been better set forth than in DeH aven v. Pratt, supra, as follows: 

"~anks deal primarily with merchants; trust com
pames with al.I classes without distinction. Banks loan 
on personal credit; trust companies on the security of 
pledged collaterals. Banks take the risk of the business 
success of mercantile enterprises, while trust companies 
incur only the risk of a decline in investment values. 
Banks actively promote commerce, while trust com
panies manage investments." 

Since it is money, not credit, that a bank is to lend, it is per
fectly obvious that no bank falling under your supervisory powers 
has any authority, either express or implied, to issue any such 
letter as you have laid before this Department. 

As to trust companies, it is to be remembered that in their present 
status these intitutions have all originated and developed since 1874 
when the present Constitution of Pennsylvania went into effect. 
Prior to that time there were a few corporations called trust com
panies granted by special Acts of Assembly, and such of these 
institutions as are still in existence are governed by their charters, 
subject to the ever growing police power of the Commonwealth. 
Since 1874 modern trust companies have developed as an off-shoot 
from title insurance companies, · whose incorporation was first au
thorized in paragraph 29 of Section 19 of the General Corporation 
Act of 1874. By successive pieces of legislation beginning in 1861', 
and particularly including the Act of May 9', 1889, P. L. 169, such 
institutions have had their powers increased, but they have not 
been authorized to loan their credit to business enterprises. 

Giving weights to the proper distinction between banks and trust 
companies, it is just as apparent that the latter are without lawful 
authority to pursue the practice which you have laid before this 
Department as are the banks and the banking companies that are 
under your supervision. 

You are, therefore, advised that under the Banking Act of 1923, 
hereinbefore referred to, you have ample authority and power to 
require either banks, banking institutions or trust companies to 
abandon the practice of expressing their willingness to furnish credit 
to eontractors with the State Highway Department in order that 
the work of those contractors may be carried out, even though such 
expressions are merely intended to express confidence in the con
tractors or to inform the Highway Department that the person, 
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firms or corporations with which it proposes to contract are solvent 
and entitled to credit. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

Bank Directors-Banking Institittions and Triist Companies-Vacancies tempo
rarily filled,-Eleotion by stockholders-Number and qualifiactions-Acts of May 
13, 1876, and February 19, 1926. 

The Act of February 19, 1926, P. L. 30, does not repeal Section 13 of the Act 
of May 13, 1876, P. L . 161, as to the manner in which vacancies in boards of 
directors of banks, banking corporations and trust companies may be filled; it does, 
however, supplement the last mentioned act by empowering the stockholders of 
such institutions to change the number of their directors from time to time so long 
as they annually elect at least five persons who are qualified to act as directors 
of their institutions. 

Department of Justice 
Harrisburg, Pa., December 3, 1926. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: Your communication of December 1, 1926 inquiring whether 
the Act of February 19th, 1926, P. L. 30, repeals in whole or in part, 
Section 13, of the Act of May 13, 1878, P. L. 161, has been received 
and carefully considered. 

The Section of the Act of 1876 to which you refer provides that 
the directors of any banking company in Pennsylvania shall be 
elected annually and that any vacancies in the Board occurring 

· between annual elections shall be filled by appointment by the re
maining directors. The annual election of directors in such a bank
ing institution must be the act of the stockholders; it is only by 
virtue of the language of said Section 13, under consideration that 
temporary vacancies in the Board may be filled by the remaining 
members thereof without the necessity of calling a special meeting 
of the stockholders to fill such a vacancy. 

The Act of February 19, 1926 above mentioned, regulates the num
Ler of directors of banks, banking corporations and trust companies 
chartered under general or special laws of this Commonwealth. 
It accomplishes this purpose by fixing the minimum number of 
directors at five. It, however, permits the stockholders of banks, 
banking corporations and trust companies to have more directors 
than five and to change the number of directors which they desire, 
provided that there shall never be less than five members of the 
Board. This Act is silent on the subject of vacancies occurring 
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between elections of directors. It is, therefore, consistent with 
Section 13 of the Act of 1876 above referred to, so far as the method 
of filling vacancies is concerned. It permits. such vacancies to be 
filled by the remaining members of the Board of Directors. 

The powers of the stockholders with regard to membership in the 
Board of Directors are, however, specifically defined in this Act of 
1926, which, to that extent, supersedes Section 13 of the Act of 1876. 
Those powers are to increase or diminish the number of directors 
from time to time at any regular annual meeting or any special 
meeting called for that purpose. This means that an institution 
governed by the Act in question which is managed, for instance, by 
a board consisting of seven members may either at the regular annual 
meeting or at a special meeting of the stockholders c·alled for that 
purpose, increase the number of directors to any number desired or 
diminish it to not less than five; and this power to increase or dimin
ish the number of directors. cannot be delegated by the stockholders to 
the existing board of directors. If, after the stockholders have fixed 
the number of directors, there should occur a vacancy in the Board 
by any director ceasing to be the owner of the requisite amount of 
stock, or by becoming disqualified in another way, or by death, the 
remaining directors must fill the vacancy so caused; but the person or 
persons so appointed may only act until the next annual election 
which, as has been above stated, must be the Act of the stockholders 
themselves. 

You are, therefore, advised that the Act of February 19, 1926 
does not repeal Section 13 of the Act of May 13, 1876 as to( the 
manner in which vacancies in boards of directors of banks, banking 
corporations and trust companies may be filled; it does, however, 
supplement the Act last mentioned by empowering the stockholders 
of such institutions to change the number of their directors from 
time to time so long as they annually select at least five persons who 
are qualified to act a'S directors of their institutions. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WIJ.\f. Y. C. ANDERSON, 
Deputy Attorney General. 
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Banks and bankitng-Guar<inteeing mortgages-Acts of M1111 13, 1876, and July 17, 
1919. 

A bank chartered under the Act of May 13, 1876, P. L. 161, whiclh, by virtue of 
the Act of July 17, 1919, P. L. 1032, has acquired the right to act in the same 
fiduciary capacities as a trust company and has added to its title the words "and 
trust company," has no power to guarantee the principal and interest of bonds 
secured by mortgages upon real estate which it sells to customers. 

Department of Justice, 
Harrisburg, Pa., December 3, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir : You have requested an opinion as to whether a bank chartered 
under the Act of May 13, 1876, P. L. 161, which by virtue of the 
Act of July 17, 1919, P. L. 1032, has acquired the right to act in the 
same fiduciary capacities as a trust company, and has added to its 
title the words "and trust company,'' may lawfully guarantee the 
payment of the principal and interest of bonds secured by mortgage1:; 
upon real estate which it sells to its customers. Trust companies 
clearly have that right by virtue of the Act of June 1, 1907, P. L. 
382. 

The Act last mentioned was one of a series of statutes which 
from time to time added to the powers and privileges of title in
surance companies, so that those companies gradually became quite 
different from what they were conceived to be under the General 
Corporations law of 1874. 

When, by the Act of July 17, 1919, banks were permitted to oc
rnpy the fiduciary positions that theretofore had been allowed to 
trust companies, all of the rights and privileges of trust companies 
were not bestowed upon banks. This was especially true with re
gard to the acquisition and disposition of bonds secured by mort
gages of real estate. With regard to such securities, the rights of a 
bank are set forth in Section 1 of the Act of April 19, 1901, P. L. 
79, which amends Section 8 of the Act of May 13, 1876, above referred 
to; under this amending Act it is lawful for a bank to purchase, 
hold and convey real estate as follows: 

"First. Such as shall be necessary for its immediate 
accommodation in the transaction of its business. 

"Second. Such as shall be mortgaged to it iu good 
faith as security for debts. 

"Third. Such as it shall purchase at sales under 
judgments, decrees or mortgages held by such corpora
tion or shall purchase to secure debts due to said cor
poration." 

There has since been no legislation widening the powers of banks 
with regard to the acquisition and disposition of mortgages of real 
estate which are security for bonds. 
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It is true that the Constitution of Pennsylvania, in Article XVI, 
Section 11, as amended November 2, 1920, authorizes and empowers 
the General Ass,embly "by general law to provide for the incorpora
tion of banks and trust companies and to prescribe the powers 
thereof." In pursuance of that amendment, certain important legis
lation was enacted in the year 1923, and also at the Special Ses
sion of the Legislature in 1926; but no Act, passed since 1920, 
treats banks and trust companies alike with regard to the guarantee
ing of the payment of the principal and interest of bonds secured 
by mortgages of real estate. It follows, therefore, that a bank 
which has complied with the provisions of the Act of 1919, above 
mentioned, so as to obtain the fiduciary powers of a trust company, 
cmd to embody in its title the words "trust company,'' may not 
issue such a guarantee. The effect of the Act of 1919 is simply to 
enable banks to act "as trustees, executor, administrator, registrar of 
8tocks and bonds, guardian of estates, assignee, receiver, committe<> 
of estates of lunatics or habitual drunkards, or in any other fidu
ciary capacity in which trust companies organized under the law:> 
of this Commonwealth have authority and are permitted to act." 
The guaranteeing of bonds and mortgages by trust companies is not 
part of their fiduciary functions. Therefore, banks operating under 
the Act of 1919, do not possess the right and power to make such 
guarantees. The only way in which banks, whether or not they 
have acquired the rights and powers enumerated in the Act of 1919, 
may be enabled to guarantee mortgages is through legislation of the 
general character which is authorized by the amendment of Nov
ember 2, 1920, to Article XVI, Section 11 of the Constitution. 

You are, therefore, advised that it is within your province and 
power to cause any "bank and trust company" which is guaranteeing 
the payment of bonds secured by mortgages to cease and desist 
from that practice. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

Wl\f. Y. C. ANDERSON, 
Deputy Attorney General. 
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Banks 111nd Tnist Companies-Legal lnvestments--Oertiftcates of Participatiorv
Oorporate and Individual Bonds-Fiduciaries Act of 1911, as Amended by Act 
of 1923. 

Banks and trust companies acting in a fiduciary capacity cannot lawfully invest 
trust funds in their possession in certificates of participation iu guarantees of 
mortgages issued by corporations engaged in the business of executing and deliver
ing such guarantees. They are not legal investments. The Fiduciaries Act of 
1917 limits such investments to bonds of one or more individuals secured by mort
gage on real estate situate within this Commonwealth, which may be either a 
single bond secured by a mortgage or one or more bonds of an issue of bonds 
secured by a mortgage or deed of trust to a trustee for the benefit of all bondholders. 

Department of Justice, 
Harrisburg, Pa., December 10, 1926. 

Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested advice as to whether banks or trust 
companies under your supervision, while acting in fiduciary cap
acities, may lawfully invest trust funds in their possession in cer
tificates of participation in guarantees of mortgages issued by cor
porations engaged in the business of executing and delivering such 
guarantees. The answer to this question depends upon the proper 
construction of Section 41A of the Fiduciaries Act of June 7, 1917, 
P. L. 447, as amended by the Act of June 29, 1923, P. L. 955. 

In an opinion which was rendered you on May 10, 1926 the his
tory of the law relating to the investment of trust funds in 
niortgages was reviewed and you were advised that trust funds 
could not lawfully be invested in corporate bonds secured by 
mortgages on real estate, even when the bonds confer upon their 
holders direct rights of action against the mortgagees or the 
mortgaged premises. The Section of the Fiduciaries Act above 
mentioned was considered in that opinion and there was stated to 
apply only to individual mortgages securing bonds of the mortgagor. 
'!'he amendment to that Section, so far as mortgage investments are 
concerned, was then held to have been adopted by the Legislature 
for the purpose of clarifying the kinds of mortgages in which 
fiduciaries might invest trust funds. That amendment authorizes 
the fiduciary to invest trust funds "in bonds of one or more in
dividuals secured by mortgage on real estate fo this Common
wealth, which may be either a single bond secured by a mortgage or 
one or more bonds of an issue of bonds secured by a mortgage or 
deed of trust to a trustee for the benefit of all bondholders." It is 
obvious from this language that the mortgages in which trust funds 
may be invested are those which secure either a single bond or an 
issue of bonds, and that in the latter case the mortgage may be made 
to a trustee for the benefit of all bond-holders. In either event the 
mortgage is regarded as collateral to the bond or bonds, the latter 
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representing the principal obligation of the mortgagor or mortga 
gors. Beyond the kinds of bonds thus described a fiduciary has no 
power or authority to invest trust funds. The investment of trust 
funds in the corporate guarantee of the payment of the principal 
and interest of a bond or bonds of the sorts above mentioned was 
not contemplated by the legisla:tion under consideration. No fair 
construction of that legislation can justify the conclusion that trust 
funds may .be invested in such guarantees. Indeed, such a construc
tion might ,render the legislation entirely unconstitutional as con
travening the prohibition of legislation authorizing fiduciaries to 
invest trust funds in the bonds of corporations. 

While guarantees of the kind which you describe may be useful 
in assisting fiduciaries to manage the estates intrusted to them 
accurately and efficiently, they are in no sense legal investments, 
whether they cover an entire mortgage or relate only to a fractional 
interest therein. 

You are therefore advised that it is within your province to re
quire banks or trust companies under your supervision which have 
invested trust funds in certificates of participation in mortgage 
guarantees, or in such guarantees when undivided, to cease and 
desist from that practice. 

Yours very truly, . 

DEPARTMENT OF JUSTICE, 

W1M. Y. C. ANDERSON, 
Deputy Attorney General. 
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OPINIONS TO THE SECRETARY OF THE COMMON
WEALTH 

Secretary of the Oommonwealth-:--Soldier's Bonu.s. 
Authorfty to advertise and submit to the vote of the people at the election of 

November 3, 1925, the proposed Soldier's Bonus amendment to the Constitution 
which was passed for the second time by the General Assembly in 1923. Article 
XVIII of the State Constitution; Section 4, Article IX of the same. Joint Resolu
tion No. 5, 1923, P. L. 1121. 

The Secretary of the Commonwealth should not advertise the proposed Soldier's 
Bonus amendmen•t to the Constitution for three months before the election of 
November 3, 1925, nor submit it to the vote of the people at said election, unless 
ordered by the Court to do so. 

Department of Justice, 
Harrisburg, Pa., March 31, 1925. 

Honorable Clyde L. King, Secretary of the Commonwealth, Harris
burg, Pennsylvania. 

Sir: Upon request of Adjutant General Frank D. Beary you have 
asked the opinion of the Department of Justice on the following 
question: 

"Should you, or should you not, advertise and submit 
to the vote of the people at the election of November 3, 
1925 the Soldiers' Bonus ($35,000,()00) proposed amend
ment to the Constitution passed for the second time by 
the General Assembly at the Legislative session of 1923, 
and reported on page 1121 of the Session laws of 1923 ?" 

On April 15, 1924 I gave you an opinion concerning your duty 
to submit this same proposed amendment at the election to be held 
November 4, 1924. In .that opinion I called your attention to the 
fact that all the formalitiee required by Article XVIII of the Con
stitution, concerning the proposal of amendments to the Constitu
tion, had been complied with induding, particularly, an order of the 
Legislature in Section 2 of the Joint Resolution proposing the amend
ment prescribing that: 

"Said proposed amendment shall be submitted to the 
qualified electors of the State at the general election to 
be held on the Tuesday next following the first Monday 
of November in the year 1924, for the purpose of deciding 
upon the approval and ratification, or the rejection of 
said amendment." 

You were advised in that opinion that unless you were restrained by 
Court order, it was your duty to obey the specific direction- of the 
Legislature quoted above. Consequently in answer to inquiry from 
interested taxpayers, you stated definitely that you would,. unless 
restrained by Court order, submit said p·roposed amendment to the 
vote of the people at said election of November 4, 1924-. 

(157) 
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Thereupon, a Bill in Equity was filed in the Dauphin County Court 
to restrain you from carrying out the direction of the Legislature. 
The Dauphin County Court upheld your stand and dismissed the 
petition. The Petitioners appealed to the Supreme Court, which on 
July 8, 1924, reversed the lower Court and enjoined you from adver
tising, and submitting to the vote of the people, said proposed amend
ment. (Armstrong et al vs. Clyde J,, King). 

The Supreme Court resolved this question solely on the provision in 
Article XVIII of the Constitution which reads: 

"But no amendment or amendments shall be submitted 
oftener than once in five years." 

The Supreme Court held that 1924 was an "untimely" year for sub
mission, not being five years from the last "timely" submission to the 
people of a proposed Constitutional amendment. For that reason it 
did not pass upon any other of the questions discussed in the lower 
Court. This is unfortunate because it leaves us still confronted by 
the following serious situation: 

If you advertise the proposed Soldiers' Bonus Amendment in 1925, 
which I consider a "timely" election for the submission of Constitu
tional amendments based upon dictum in the Supreme Court decision 
in the Soldiers' Bonus ,case, the advertisement should be of the Joinr 
Resolution just as it passed the Legislature. 

Said Joint Resolution states definitely that Section 4 of Article IX 
of the Constitution reads so that it permits a bond issue of ((fifty 
mi llions 'of dollars for the purpose of improving and rebuilding the 
highways of the Commonwealth." 

This statement was true at the time it was passed by the Legislature 
but will be untrue if so advertised for three months prior to November 
3, 19~5, because Section 4, now reads $100,000,000 for highways, in
stead of $50,000,000 as the advertisement should state. The advertise
ment will also tell the people that they are to vote as to Whether 
Section 4 shall, if the proposed amendment is adopted, . permit only 
the issne of highway bonds "to the amount of fifty millions of dollars 
for the purpose of improving and rebuilding the highways of the 
Commonwealth." 

Also the ballot placed before the people will ask whether they desire, 
or do not desire, that the total bond issue for highway purposes shall 
be fifty rni.llions of dollar8 instead of $100,000,000 which the Constitu
tion now permits. If they vote affirmatively a situation might result 
possibly contrary to the intent of the voters themselves and surely 
contrary to the desire of the Legislature in proposing this Constitu
tional amendment, namely: 

1. The vote of the people might, by its own overwhelming force 
recognized in the decision of the Supreme Court on the validity of 
the last Highway Bond Constitutional Amendment, change the Con-
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stitution from the $100,000,000 provision for highway bonds now 
effective, to only "fifty millions of dollars", which latter sum had al
ready been exhausted prior to the vote on the highway bond amend
ment in 1923. 

2. Some, at !east, of the people would be deceived by the adver
tisement and the ballot into the belief that they were voting to have 
the authorized highway bond issue remain as theretofore; because 
they would b~ told by the advertisement that Section 4 as existing 
at the time of the submission of the proposed amendment, provided 
for the same amount of Highway Bonds, as was allowed before the 
vote was taken. · 

In my opinion of April 15, 1924 I advised that, in view of the direct 
order of the Legislature that you must submit the proposed amend
ment at the November election in 1924, you should obey the order 
unless enjoined by the Courts, and "let the chips fall where they will." 
In the meantime, however, the legal situation has changed. The in
junction. of the Supreme Court set you free from the mandate of the 
Legislature. The Supreme Court did not substitute any other order 
with regard to the proposed Soldiers' Bonus Amendment. Therefore, 
you and the Department of Justice are free, as we were not prior to 
the Supreme Court decision of July 8, 1924, to consider ab initio the 
question as to whether you should submit this proposed Soldiers' 
Bonus Amendment at the election of November 3, 1925. 

Under the circumstances, and being free from a direct mandate 
to submit, I advise you tha:t you should not endanger the interests 
of the highway bond issue, and the improvement and rebuilding 
of the highways of the Commonwealth, which the people have al
ready voted for, by advertising and submitting a proposed amend
ment which, if voted upon affirmatively, would on the face of it 
overthrow the will of the people as expressed in the highway bond 
amendment approved by them at the election of November 6, 1923. 

The practkal aspects of the matter, namely, the danger of deceiv
ing the voters into doing what they otherwise would not desire 
to do, and the danger of upsetting bond issues and proposed bond 
issues and contracts for highway construction, is of great weight; 
but the advice that you should not submit the Soldiers' Bonus 
Amendment at the election of November 3, 1925, is further strength
ened by the legal situation which may be expressed as follows: 

1. The Supreme Court has said in the Highway Bond decision tha:t 
under certain circumstances the affirmative vote of the majority of 
the people makes. a Constitutional Amendment valid in spite of, at 
least, some irregularities. 

2. There would be a much graver irregularity if this ruling of the 
E!upreme Court could be stretched to make. the proposed Soldiers' 
Bo.nus Amendment valid if voted upon by the people affirmatively and 
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thus change the total bond issue authorized for highway purposes 
from $100,000,000 to $50,000,000; because the Constitution would have 
been amended without the principal formalities required by Article 
XVIII, namely, (a) without the proposed amendment being voted 
upon affirmatively by even one session of the Legislature,-(b) with
out any advertisement after first passage by the Legislature of the 
proposed amendment,-and (c) without any action of the Legisla:
ture prescribing that it should be submitted at the election of Novem
ber 3, 1925. 

Therefore, for the reasons given above, I advise you that you should 
inform Adjutant General Beary in reply to his inquiry that, without 
any feeling of opposition or objection to the principle of the Soldiers' 
Bonus Amendment, you are constrained by this opinion from the 
Department of Justice to state that you will not advertise the pro
posed Soldiers' Bon_us Amendment for three months before the election 
of November 3, 1925, nor submit it to the vote of the people at said 
election, unless you should be ordered to do so by the Court. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Oorporations-Oharter amendments-Application to the Governor-Acts of April 
29, 1814, and June 13, 1883, P. L. 1'22. 

1. An application to the Governor to amend a charter will not be granted where 
it is sought to write into the charter provisions not required or specifically author
ized to be inserted t!herein by section 3 or any other section of the Act of April 29, 
1874, P. L. 73, anrl its supplements, or by any other act of assembly. 

2. The Governor should not be called upon to approve or disapprove matters of 
corporate policy involving questions of law. 

Department of Justice, 
Harrisburg, Pa., August 14, 1925. 

Honorable Clyde L. King, Secretary of the Commonwealth, Harris
burg, Penna. 
Sir: This Department is in receipt of your letter of August 11th, 

enclosing Certificate for Amendment of Charter of J. H. and C. K. 
Eagle, Incorporated. You inquire whether the proposed amendment 
iR of such a character as is comprehended by the Act of June 13, 1883, 
P. L. 122, as amended, and should be submitted to the Governor for 
his approval. 

The only question which can confront us is whether the corpora
tion has chosen the proper method of adopting provisions prohibiting 
the creation of certain future obligations or the authorization of 
any additional class or classes of capital stock without first obtain
ing the consent of eighty-five per cent of the stockholders entitled to 
vote. 
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The answer to this question, in my opinion, depends entirely upon

( a) Whether thest provisions would have been 
proper matters for inclusion originally in the applica-
tion for charter. 

(b) Whether, if they were not or could not have been 
originally included in the charter, they may now be 
inserted by a proceeding in amendment of charter. 

Briefly stated, it is sought in the proposed proceeding to write into 
the charter certain provisiops not required or specifically authorized 
to be inserted therein by Section 3 or any other section of the General 
Corporation Act of April 29, 1874, and its supplements, or by any 
other Act of Assembly. 

(a)' Let us first inquire whether these would have been proper 
charter provisions. In the first reported opinion on this subject, 
after the passage of the General Corporation Act of April. 29, 1874, 
we find Attorney General Dimmick advising the Secretary of the 
Commonwealth, under date of February 26, 1875, Reports of the 
Attorney General, 1895-1896, page 313, as follows: 

"The certificate presented for the incorporatio~ of 
'The Mechanics' Saving Fund and Building Association 
of Pottsville', is irregular and ought not, in my opinion, 
to be approved, because it contains unnecessary and ir
relevant matters. 

"It not merely sets forth all that section third of the 
act of 29 April, 1874, requires, but it further states that 
in accordance with section seventeen of that act, the 
association has purchased certain real estate and, in 
payment of it, has issued a number of shares of full paid 
stock. · 

"Even if it were not a matter of doubt whether the 
.provisions of this latter section applied to corporations 
of this character, it is very plain that His Excellency the 

. Governor ought not to be called upon to sanction or 
disapprove of such transactions. · 

"His duty in examining certifi.cates is merely to see if 
they conform to the cond.itions upon which corporate 
francMses are granted, <tnd certificates ought not to set · 
forth more thwn is necessary to enable him to. discharge 
that dluty." 

In Formation' and Regulation of Corporations in Pennsylvania, by 
Meredith and Tate, pages 217, 218, we find that on March 29, 1882, 
Attorney General Palmer advised the Secretary of the Commonwealth 
as follows: 

"I am of opinion that nothing qugh_t to appear in the 
certificate of incorporation but the essential req1tisites 
designated in the tMrd section of the act of Assembly, 
and that the executive .is bound to do nothing more than 
pass upon the formality of the papers." · 

:S-11 
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In an opinion by Attorney General Kirkpatrick, dated April 10, 
1889, reported in 6 Pa. C. C. 575-578, he says: 

"According to a ruling of one of my predecessors in 
this department, the duty of the Governor in examining 
certificates is merely to see that they conform to the 
conditions upon which corporate franchises are granted. 
It was further therein aptly suggested that a certificate 
ought not to set forth more than is necessary to enable 
him to discharge that duty, and that an application was 
irregular and ought not to be approved which contained 
irrelevant matter, and the Governor ought not to be 
Ca'lled upon to sanction or disapprove transactions in
dicated by such recitals: Meredith & Tate's Corpora
tions, p. 116. Without determining how far the opinion 
referred to, so far as it applied to the particular case 
then in hand, is in harmony with recent views, the 
principle thus generally stated is certainly to be co~
mended. I think that the certificate would be proper and 
free from difficulty if the purpose stated were amended, 
as already suggested, and this last statement as to the 
purpose of said corporation to take coal and other lands, 
etc. , in payment on stock, . stricken out. 

. . "It may be true that the recital above objected to 
would not invalidate the charter, and the same might 
be regarded as a mere surplusage, yet_ it is desirable to 
secure exact compliance with the requirements of the 
corporation Act in the framing of the certificate upon 
which the letters-patent .are to issue, and to preserve sim
plicity of statement uncomplioated with recitals wki.ch, 
if encouraged or permitted, might be productive of dif
ficulty and doubt in passing upon the suj'fi'ciency and 
regularity of the application. For that reason, if for no 
other, I would advise that the certificate be required to 
be confined to s.uch statements only as are prescribed by 
the Act as the prerequisite to the granting of a._ charter, 
and that all other matter, whatever may be the purpose 
sought to be subserved thereby, be required tO be stricken 
out or omitted." 

Thus the uniform practice has been to allow as articles and condi
tions of a charter, merely those specified in Section 3 of the said Act 
of 1874, and such others only as may be specifically authorized by 
statute. 

(b) Let us now see whether, if such provisions were not or could 
not have been originally included in the charter, they may now be 
inserted by means of a proceeding in amendment of charter. 

The answer to this question depends entirely upon whether these 
provisions were proper matters for inclusion originally in the ap
plication for charter, for it certainly cannot be contended that a 
corporation may accomplish by amending its charter something which 
could not originally have been done in its Certificate of Incorpora
tion. To hold otherwise would result in permitting a corporation 
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to do in two steps that which it could not properly do in one, and 
as regaTds the improvement, alteration and amendment of charters, 
that clearly was not the intention of the Legislature in passing the 
so-ealled Corporation Amendment Act. See opinion of Attorney Gen
eral Carson, under date of March 16, 19-06, in re Pennsylvania Stave 
Oo., 32 Pa. 0 . C. 347. 

The language of Attorney General Cassidy in an opinion rendered to 
the Secretary of the Commonwealth, September 28; 1883, Reports of 
the Attorney General, 1895-1896, pages 393-395, is of special interest 
in this connection: 

"It (amendment) necessarily implies something upon 
which the correction, alteration, improvement or refor
mation can operate, something to be reformed, corrected, 
rectified, altered or improved. In other words, that 
which is proposed as an amendment must be germane or 
relate to the thing to be amended. In respect to the 
amendment of a charter of incorporation, the amendment 
must relate to the charter as originally granted and if 
it does not correct, improve, reform, rectify or alter 
something in the original charter, it is not , properly 
speaking an amendment to that charter. 

"* * * It does not pretend to alter in any proper sense 
any a-rticle or conttition in the original charter, ood if 
no.t it cannot be said to be such an alteration as is con
templated by the act.~ 

In the instant case, it is not proposed to corret or reform any 
article or condition in the original Certificate · of Incorporatfon or 
to insert any provision specifically authorized by statute to be 
written into charters. 

That an amendment proceeding can apply only to an article or 
condition of the original charter, or to a provision specifically au
thorized by statute to be inserted in the charter, is further shown in 
the two opinions which follows: 

(1) Prior to the passage of the Change of Name Act of April 22, 
1903, Attorney General Kirkpatrick held that the said Corporation 
Amendment Act of 1883 applied to and authorized a change in 
corporate title for the following reasons (3 Pa. C. C. 184:): 

"Section 3 of the Corporation Act of 1874: provides 
that the charter shall specify in seven distinct para
graphs, numbered from one to seven inclusive, as many 
distinct things; the first of which is the name of the 
cori;ioration. 

"The corporation Amendment Act of 1883 authorizes 
the improvement, amendment, or alferation of such a 
charter. 1'he name of the oorporation is a necessary 
part of its charter, without which it can no more exist 
than it can exist without officers, corporate succession, 
or any other property essential to its nature. The name 
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is an indispensable part of the constitution of every 
corporation, the knot of its combination, as it has been 
called, without which it cannot perform its corporate 
functions. 

"This name is conferred by the charter, and cannot 
be changed without an alteration of the charter, and 
I am of opinion that a general power to alter or amend a 
charter is a power to alter or amend any part of the 
charter, and necessarily includes the power to alter the 
name which is a part of the charter. Fidelity Mutual 
Aid Association, 12 W. N. C. 269." 

Here the reasoning was put squarely on the ground that the first 
of the seven prescribed articles in the Certificate of Incorporation 
provided for the inclusion of the corporate title. The proceeding 
thus1 properly amended or altered an article of the charter, which is 
not the fact in the instant case. 

(2) The opinion of Attorney General Carson upon the Pennsyl
vania Stave Co. application, supra, which, I understand the applicant 
i·elfos upon principally in support of the present proceeding, decided 
that the charter of a manufacturing corporation might be so amended 
as to empower the directors to sell or release the real estate of the 
company without the consent of a majority of the stock in value 
consenting or agreeing thereto. It is easily seen that this opinion 
furnishes no precedent upon the facts in the instant case, and that 
there is a total lack of analogy, when we examine the reasons upon 
which it is based (32 Pa. o_ C. 347, 349): 

"It must be borne in mind that, under clause XII of 
Section 39 of the Act of April 29, 1874, under which the 
company was chartered, relating to mechanical, mining, 
manufacturing and other corporations, P. L. 1874, p. 103, 
'any such corporation may, from time to time, acquire 
and dispose of real estate, and may construct, have or 
otherwise dispose of dwellings and other buildings; but 
no power to sell or release the real estate of such corpora
tion shall be exercised by the directors thereof, unless 
such power be expressly given in the certificates origin
ally filed, without a consent of the majority of the stock 
in value consenting and agreeing to such sale or lease 
before making the same,' etc. Hence the power to sell 
or release real estate already belongs to the corporation. 
The amendment does not seek to confer it, but, as the 
charter did not confer this power, as it might have done, 
upon the directors, the application for the amendment 
is for the addition of a clause to the charter, which shall 
give to the directors the power to sell and release real 
estate without the consent of a majority of the stock 
before making the sale_ * * * The method sought by the 
amendment is one recognized by the Act and might hooe 

: been had at the, outstart.~ 
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Thus the Pennsylvania Stave Co. was accomplishing by amendment 
only what it was specifically authorized by statute to do in its 
charter originally. It cannot, therefore, be too strongly emphasized 
at this point that the Pennsylvania Stave Co. having been formed 
as a manufacturing corporation under the provisions of paragraph 
18, Section 2, of the General Corporation Act of 1874, could, under 
clause 12 0-f Section 39 of that Act, provided in its charter that the 
power to sell or release real estate shall be exercised by the directors. 
However, it has been expressly decided that in the case of corporations 
which are not empowered to insert such provisions in theilr charters 
in the first instance they may not do so by amendment. In re Du
quesne Brewing Co., 29 Pai. C. 0. 463. 

In an opinion by Whitworth, Corporation Deputy, dated October 
1, 1903, reported in Opinions Corporations, 1~03-1912, by Whitworth, 
pa:ge 7, after reciting the seven articles and conditions of the charter 
required to be set forth by section 3 of the General Corporation Act 
of 187 4, it is stated: 

"Under certain conditions, other articles and condi
tions of a special character may be included in a charter, 
such as an article giving power to directors to sell, lease 
or release real estate, and a provision as to the by-laws. 
(Authorization for inserting the former provision is 
found in Clause 12 Section 39, and for the latter, in Sec
tion 5 of the said Act of 187 4.) 

"It is to be oJ;iserved here that the amendment, im
provement or alteration is not of the charter, but of some 
article or condition in the charter, and the Act does not 
aut~orize the charter contract to be ch(J/Y/,ged by the in
sertion therein of an entirely new article or condition, 
unless it coruld hwve been legally inserted in the .charter 
at the time of incorporation." · 

In the instant case Iio article or condition of the charter is sought 
to be amended, and no statute specifically authorizes the inclusion 
of such provisions in the charter, originally or by way of amendment. 
The provisions have to do with matters of corporate policy and 
involve questions of law which the Governor should not be called 
upon to approve or disapprove. Nor is there anything peculiar to 
the adoption of such a provision which makes necessary the Executive 
approval. The question here involved is by no means a novel one. 
Applications for similar amendments have been uniformly refused 
under numerous opinions of Attorneys General and the practice of 
the Department of the Secretary of the Commonwealth covering a 
period of forty years. The applicant has an easy and adequate 
method of adopting such a provision by means of an amendment to 
its by-laws. 
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I, therefore, advise you that this amendment proceeding is not of 
such a character as is comprehended by the Corporation Amendment 
Act of 1883 and should not be submitted to the Governor for approval. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGER, 
Assistant Deputy Attorrney General. 

Notaries public-Re(cess appointments--Confirmation by Senate-Special session-
Date of lifting commissions and filing bonds-Acts of April 14, 1840, P. L. 334, 
and April 4, 1901, P. L. 70. 

Notaries public who have been appointed during a recess and whose appoint
ments have been confirmed by a special session of the Senate have, under the Act 
of April 14, 1840, P. L. 334, at least the space of thirty days after their confirma
tion to lift their commissions' and file their bonds. 

Department of Justice, 
Harrisburg, Pa., February 16, 1926. 

Mr. G. H. Hassler, Chief, Commission Bureau, Harrisburg, Pa. 

Sir: You asked for an opinion as to the exact time within which 
notaries appointed during the recess of the Senate and confirmed by 
this Special Session of 1926 must lift their commissions and file their 
bonds. 

Section one of the Act of April 4, 1901, P. L. 70 provides as follows: 
"From and after the passage of this Act notaries public 

appointed by the Governor during the recess of the 
Senate, shall each receive a commission which shall ex
pire at the end of the next ~ession of the Senate." 

Section two of said Act provides as follows : 
"When notaries public appointed by the Governor dur

ing the session of the Senate, and those appointed under 
the provisions of the first section of this act are duly 
confirmed by the Senate, they shall each be entitled to 
receive a '<:mnmission for the term of four ( 4) years, to be 
computed from the date of such confirmation." 

Section three of the Act of April 14, 1840, P. L. 334, however, pro· 
vides that the commission of any notary thereafter appointed who for 
the space of thirty (30) days after his appointment neglects to give 
bond and cause the same and his commission and oath to be recorded 
shall be null and void. 

In accordance with the ruling made by C. W. Stone, then Secretary 
of the Commonwealth, it was held that the thirty (30) days limita
tion applies only to original appointments and to re-appointments 
made after the expiration of a full term. This rule has been recog
nized by your Department for more than thirty-five (35) years, and 
allows c·ommissions issued during the recess of the Senate, when 
confirmed, to be lifted and the full term bonds · filed any time before 
the final adjournment of the Senate confirming the recess appoint-
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• 
ments. Notarial recess appointees are usually presented compara-
tively early in the long regular sessions of the Senate next succeeding 
the issuance of such recess commissions and are usually confirmed 
more than thirty (30) days before the final adjournment of the Senate. 
This gives notarial recess appointees when confirmed at least thirty 
(30) days within which to file the full term bonds and lift the full 
term commissions. But this Session of 1926 is a Special Session and 
because of the early adjournment of the Senate, \determined for 
February 18th, creates a different situation by reducing the time to 
one day less than thirty ( 30-) days. 

It is possible for the Senate to delay confirmation until nearly the 
final adjournment and in such case it would be impossible for Senate 
employes to certify to your department a separate confirmation notke 
for each notary as is the custom, and for your Department to then 
prepare the commissions and bonds for the numerous confirmed 
notaries before the Senate adjourns. In such a case notaries would 
be out of commission before the new commissions could issue, thus 
making ineffective and inoperative the purpose of the Senate's action 
and rendering null and void all recommissions for recess ~pointees. 

Because of the possibility of this situation the Act of April 14, 1840, 
P. L. 334, Section 3, is controlling. The Legislature by the passage 
of this act evidently intended that all notary appointees should have 
at least the space of thirty (30) days after appointment to qu~lify. 

I am therefore of the opinion that all recess appointees should have 
the full thirty (30) days after confirmation (which is the date of 
appointment) in which to file the four (4) year bond and lift their 
four year commissions. The date of the ·confirmation during the pres
ent session was January 20th. I am therefore of the opinion tha:t the 
last day in which to file the four year bond and lift the four year 
commission and otherwise qualify, in this c·ase, is February 19th, 
1926. All confirmation recess commissions not lifted on or before 
that da:te will thereafter become null and void. 

Yours very truly, 

DEPARTMENT OF JUSTICE, . 

FRANK I. GOLLMAR, 
De'puty Attorney General. 
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OPINION TO THE DELAWARE RIVER BRIDGE JOINT 
COMMISSION 

Delawwre River Bridge Joint Commission-Authority of the Pennsylvania members 
of the Commission in connection with the establishrnent of tolls for the use of the 
Philadelphia-Camden Bridge-Acts of May 14, 1925, P. L. r/31, Juiy 9, 1919, P. 
L. 814, July 13, 1923, P . L . 1093. 
The Pennsylvania members of the Delaware River Bridge Joint Commission have 

no power or authority to take any part whatever in the consideration of the ques
tion whether or not tolls shall be charged by the State of New Jersey for pedestrian 
or private vehicular traffic across the bridge ; they may, however, join with the 
representatives of New Jersey in negotiating and executing contracts or leases for 
the use of the bridge by public utility corporations. 

Department of Justice, 
Harrisburg, Pa'., June 26, 1925. 

Delaware River Bridge Joint Commission, 640 Widener Building, 
Philadelphia, Pennsylvania. 
Sirs: This Department has before it your Resolution adopted 

June 19, 1925, referring to the legal advisers of the Joint Commission 
the opinion of Honorable Joseph P. Gaffney, City Solicitor of Phila
delphia, rendered to the Mayor of Philadelphia, on June 17, 1925. 

We shall discuss the subject matter of Mr. Gaffney's opinion only 
to the extent of answering the question: What are the powers and 
duties of the Pennsylvania members of the Delaware River Bridge 
Joint Commission in connection with the establishment of tolls for 
the use of the Philadelphia-Camden Bridge by pedestrians, private 
vehicles, public vehicles and other facilities? We shall thus limit our 
discussion (1) because we assume that you are not concerned with 
the question whether tolls shall be charged for the use of the Bridge 
except as that question may come before you officially; and (2) be
cause we feel that the New' Jersey members of the Commission should, 
and doubtless will, be advised respecting their powers and duties 
under the statutes of New Jersey by the Attorney General of that 
State. 

The original Pennsylvania legislation authorizing the creation of a 
"Pennsylvania Commission" to act in conjunction with the New 
Jersey Interstate Bridge and Tunnel Commission as a Joint Commis
sion for the Commonwealth of Pennsylvania and the State of New 
Jersey to construct the Philadelphia-Camden Bridge was the Act 
of July 9, 1919, P. L. 814. That A1ct gave to the Pennsylvania Com
mission and the Joint Commission the power and authority neces
sary to enable land for the Pennsylvania approaches to be acquired 
and the Bridge proper constructed. The Act contained no provisions 
whatever with regard to the operation or maintenance of the Bridge 
except that Section 11 thereof provided that upon the completion of 

(171) 



172 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

the Bridge it should be turned over by th,e Joint Commission to the 
City of Philadelphia and such agency as should be designated by the 
State of New Jersey "by whom the same shall be maintained." 

Clearly the Act of 1919 could not possibly be construed as giving 
to the Pennsylvania members of the Joint Commission acting iu
dependently or in;conjunction with the New Jersey members authority 
to establish tolls for the use of the Bridge by pedestrians, private 
vehicles or public service corporations. 

By the Act of July 13, 1923, P. L. 1093 the Pennsylvania Legislature 
gave its sanction to the equipment of the Bridge for carrying the rails, 
tracks or other appliances or facilities of public utilities for the 
transportation of passengers and freight across the bridge and to 
the installation, maintenance and operation on the Bridge of tele
graph, telephone, electric light or power or other public service facili
ties. The Joint Commission so far as Pennsylvania is concerned was 
authorized either to operate facilities of the various kinds mentioned 
or to enter into leases or other contracts with public service corpora
tions, companies, firms or individuals for this purpose. The Act 
specifically provided that in connection with any such contracts or 
leases the Joint Commission should have the power and authority 
"to fix, -collect and receive suitable charges, rates or tolls for the 
leasing, operation, use or maintenance of any of the facilities com· 
prehended within the provisions of this Act." 

The Act of 1,9123 did not give to the Pennsylvania members of the 
Commission any authority to establish tolls for pedestrians or private 
.vehicles. Nor did the Act of 1923 grant to the Pennsylvania members 
of the Joint Commission any power whatsoever in connection with 
the operation of the Bridge. 

Finally, by Act No. 402 of the 1925 Session approved by the Gover· 
nor on May 14th, our Legislature provided that upon the substantial 
completion of the bridge it shall be turned over by the Delaware 
River Joint Commission to a Board of Bridge Control represeuting 
the Commonwealth of Pennsylvania and the City of Philadelphia a:nd 
such agency or agencies as shall be named and designated by the State 
of New Jersey by which bodies acting jointly the Bridge shall he 
controlled, managed, and maintained. Upon this joint body the 
Legislature conferred all of the powers which the Act of July 13, 1923 
conferred upon the Delaware River Bridge Joint Commission so that 
the Board of Bridge Control will have the same powers to enter into 
leases or contracts for the use of the Bridge by public utility com
panies upon a pay basis as the Delaware River Bridge Joint Commis
sion now has and will .continue to have until the Bridge shall hn ve 
been substantially completed and turned over to the Bom-d of Bridge 
Control. The Act of 1923 makes specific reference to the matter of 
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establishing tolls for the use of the Bridge by pedestrian& and private 
vehides. Section 2 thereof contains the following proviso: 

"That no tolls, fees, fares or other charges for persons 
or private vehicles, animal or power drawn or 1by any 
other means of private transportation shall ever be fixed, 
established, charged or collected for the use or benefit of 
the Commonwealth of Pennsylvania or the City of Phila
delphia or in relief of its share or part of the cost of 
maintaining said bridge, to the end that the use and en
joyment of the said bridge shall remain forever free and 
open to the people and the traveling publiic." 

This is the first statutory provision in our legislation dealing specific
ally with the subject of tolls for persons or private vehicles; and i.t 
specifically prohibits the establishment of such tolls for the use or 
benefit of this Commonwealth or of the City of Philadelphia. It is 
clear that neither the Act of l919, the Act of 1923 nor the Act of 1925 
confers any authority upon the Pennsylvania members of the Joint 
Commission to enter into any agreement with the representatives of 
the State of New Jersey for the establishment of tolls to be charged 
for the travel across the Bridge of pedestrians or private vehicles. 
If New Jersey ·can lawfully establish tolls to be collected at its end 
of the Bri\lge (a question upon which we express no opinion at the 
present time) it must establish such tolls without the concurrence or 
agreement of the Pennsylvania members of the Joint Commission. 

Accordingly you are advised that the Pennsylvania members of the 
Delaware River Bridge Joint Commission have no power or authority 
to take any part whatever in the consideration of the question whether 
tolls shall be charged by the State of New Jersey for foot or private 
vehicular traffic across the Bridge. They may, however, join with the 
representatives of New' Jersey in negotiating and executing contracts 
or leases for the use of the Bridge by public· utility corporations, such 
leases to provide for compensation to be paid to the owners of the 
Bridge. 

There is a definite agreement between the Commonwealth of Penn
sylvania and the State of New Jersey for the construction of the 
Philadelphia-Camden Bridge. There is no agreement and there has 
never been any agreement with reference to the establishment and 
collection of tolls for foot and private vehicular traffic. Without 
further action by the Pennsylvania Legislature an agreement .on the 
question of tolls for traffic of this character cannot lawfully be made, 
for as we have already pointed out the Pennsylvania members of the 
Joint Commission have no power or authority to take any action 
whatever on this question. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINIONS TO THE BOARD OF FINANCE AND REVENUE 

Taa:ation---Inheritance taa: mistakenly paid-Reinbursement-Acts of March SO, 
1811, 5 Sm. Laws, 228, April 8, 1869, P. L. 19, June 12, 1818, P. L. 206, June 9, 
1911, P. L. 138, .f1tne 20, 1919, P. L . 521, and J'IMte 1, 1923, P . L. 498. 
1. Prior to the passage of the Act of Jtme 7, 1923, P. L. 498, a refund of inher

itance taxes mistakenly paid could not, under any act of assembly, be granted 
upon application made more than two years after date of payment of the tax, 
except in those special cases provided for in section 40 of thP Act of June 20, 1919, 
P. L. 521. 

2. Where an inheritance tax has been paid on real estate mistakenly included 
in the estate of a decedent, and no demand for reimbursement has been made until 
over three years after discovery of the mistake, no reimbursement can be allowed 
under vhe Act of .Tune 7, 1923, P. L. 498. 

3. The power of the Board of Finance and Revenue, under paragraph (b) of the 
Act of 1923, to ''revise any settlement made .. .. by the Auditor General or any 
other agency of the State government charged with the settlement of State taxes," 
does not apply to the collection of an inheritance tax by a register of wills 
appraised by appraisers duly appointed. 

4. The W<!l'd ''settlement," in its technical sense, cannot be considered as syn
onymous with the word ''appraisement," as used in the Act of June 20, 1919, P. L. 
521. 

5. The word "settlement," as construed by the courts and understood in pre
vailing practice, meal'l.s an adjustment or determination of an amount. 

Department of Justice, 
Harrisburg, Pa., March 5, 1925. 

Honorable Clyde L. King, Secretary, Board of Finance and Revenue, 
Harrisburg, Pa. 

In re Estate of Horatio B. Koch, deceased. Petition for refund of 
Transfer Inheritance Tax erroneously paid. 

Dear Sir Replying to your inquiry concerning whether or not 
the Board of Finance and Revenue has the authority to grant a refund 
for certain transfer inheritance taxes alleged to have been erron
eously a;:;sessed and paid in re Estate of Horatio B. Koch, deceased, 
permit me to advise you as follows: 

It appears that Horatio B. Koch died September 29, 1920; that the 
State transfer inheritance tax was paid .to the Register of Wills of 
Lehigh County, December 23, 1920, in which was included tax on 
certain r.eal estate then supposed to have been owned by the decedent, 
but which it is now alleged was in fact owned by another. 

The discovery of this alleged error was not made until, possibly, 
May 1, 1924, three years and four months after the date of payment. 

More than two years having elapsed since the date of the pay
ment of the tax and there being no question of an overvaluation by 
reason of the estate having consisted in whole or in part of a partner-
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ship or other interest of uncertain value or having been involved in 
litigation, no question arises which calls for a consideration of the 
provisions of Section 40 of the Act of Jnne 20, 1919, P. J,. 521. The 
scope of this section has been considered in an opinion rendered to the 
State 'l'reasurer by Deputy Attorney General John Robert Jones, 
under date of July 28, 1924, in the Estate of John B. Steele, deceased. 

The only question is whether or not the Board of Finance and 
Revenue created by Section 1102 of Article XI of the Act of June . 
7, 1923, P. L. 498, 551, known as the "Administrative Code", has 
authority to consider the claim, and if valid, direct a refund of the 
amount of tax from the State Treasury. Paragraphs (a) and (b) of 
said section state that said Board shall have the power, and it shall 
be its duty: 

"(a) To continue to exercise the. powers by law, 
vested in and imposed upon the Board created by the 
Act, approved the eighth clay of April, one thousand 
eight hundred and sixty-nine, entitled, 'An Act relat
ing to the settlement of public accounts,' its amendments 
and supplements, the Board of Public Accounts, the 
Board of Revenue Commissioners, and the Sinking 
Fund Commission; 

Re-Settlements. 
(b) To revise any settlement made with any person 

or body politic by the Auditor General or with any other 
agency of the State Government charged with the settle
ment of State taxes, when it may appear from the ac
counts or from other information that the same has 
been erroneously or illegally made, and to resettle the 
same according to law and to credit or charge, as the 
case may be, the account of such person or body politic." 

'l'he Act of April 8, 1869, P. L. 19, creating the said Board of Public 
Accounts, reads as follows: 

"An Act 
"Relating to the settlement of Public Accounts. 
"Section 1. Be it enacted, etc., 'l'hat the Auditor 

General, State Treasurer and Attorney General be au
thorized to revise any settlement made. with any person 
or body politic by the Auditor General, when it may ap
pear from the accounts in his office, or from other infor
mation in his possession, that the same has been erro.n
eously or illegally made, and to re-settle the same ac
cording to law, and to credit or charge, as the case may 
be, the amount resulting from such re-settlement upon 
the current accounts of such person or body politic." 

To this Act the supplemenh1ry Act of June 9, 1911, P. L. 738, was 
subsequently passed, which, however, has no bearing upon the case 
in point. 
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The Act of June 12, 1878, P. L. 206, authorizing the State Treasurer 
to refund collateral inheritance taxes erroneously paid, upon applica
tion made within two years, was in all respects, so far as the question 
here involved is concerned, substantially the same as said Section 40 
of the Act of June 20, 1919, and in an opinion by Henry C. McCormick, 
Attorney General, under date of January 14, 1899, to the then State 
Treasurer, he advised in part as follows: 

"* * * I advise you that the application for repay
ment of the collateral inheritance tax, paid erroneously 
into the State Treasury, cannot under any .A!ct of 
Assembly be repaid to you. Repeating what I said to 
Hon S. M. Jackson, State Treasurer, in letter from this 
Department, dated June 6, 1895, and now before me: 
'I regret to say that the only legal authority vested in 
the State Treasurer to repay tax erroneously paid to 
the Commonwealth is by the Act of June 12th, 1878, 
and that, by a proviso contained in said Act, all applica
tions for re-payment of tax erroneously paid into the 
Treasury must be made within two years from the date 
of payment. I reach this conclusion because of the 
imperative words of the statute.' It has been made 
perfectly clear to me that this estate, as it was finally 
settled, paid several thousand dollars more tax than 
that to which the Commonwealth was entitled, but as 
the law now stands the only remedy is through an act of 
Assembly passed appropriating the money." 

See also the following opinions of Attorneys General to the same 
effect: In re Estate of Franklin Mathias, deceased, 1895-96, P. 78-
MoCl?.tre's Estate, 37 Pa. C. C. 529. 

It is clear, therefore, that prior to the passage of the Administrative 
Code in 1923, opinion was well settled to the effect that refund of 
such taxes erroneously paid could not uwnder any act of assembly'' 
be granted upon application made more than two years after date of 
payment of the tax, exceprt in those special cases provided for in 
said Section 40 of the Act of June 20, 1919, which, as hereinbeforP 
stated, have no application here. 

The said Act of April 8, 1869, P. L. 19, creating the said Board 
of Public Accounts authorized it to {{revise <JIY/,y settlement made * * * 
by the Auditor General." By paragraph (b) of the Act of June 7, 
1923, the power of the Board of · Finance and Revenue appears to be 
enlarged so that it may {{revi se any settlement made ·* ·* * by the 
Auditor General or any other ag&noy of the State Government charged 
with the settlement of State taxes." 

Webster's International Dictionary defines the word "settlement" 
as "the act or process of adjusting or determining; composure of 
doubts or differences; arrangement; adjustment; as s·ettlement of a 
controversy, of aocownts, etc." The Act of March 30, 1811, 5 Smith's 
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Laws, Page 228, is entitled "An Act to amend and consolidate the 
several acts relating to the settlement of public wccounts, etc;" it 
consolidates the Acts relating to the settlepient of public accounts and 
authorizes the Auditor General to examine and adjust the same ac
cording to law and equity; therein providing a procedure which 
is spoken of as a "settlement"; it seems to indicate that this term is 
used in the sense of adju,stment or determination of an amount. In 
the case of Commonwealth of Pennsylvania vs. N. Y., Pa. & Ohio 
R.R. Co., reported in 188 Pa. State Reports, Page 178, Judge Simon
ton of the Dau,phin County Court, whose decision was affirmed by 
the Supreme Court says: 

"An 'account' or 'settlement' . is a physical, tangible 
thing, a paper with figures and writing upon it, signed 
by the Auditor General and State Treasurer, indorsed, 
copied into a ledger and filed away in its appropriate 
place. Whether such a settlement has been made against 
a given corporation, for a tax of a given year, is therefore 
a question of fact, to be ascertained by looking in the 
proper place for the settlement." 

The power and authority conferred upon the Board of Finance and 
Revenue must be striictly construed. Prior to the enactment of the 
Administrative Code, the authority of the Board extended only to 
the settlements made by the Auditor General. This authority was, 
by the Administrative Code, enlarged to cover any settlement made 
* * * by any other agency of the State Government charged with the 
settlement of State taa;es. The question then· arises whether the 
Register of Wills, a County officer, charged by the Act of June 20, 
1919, with certain duties in connection with the -collection of the 
Transfer Inheritance Taxes, can be considered as an "agency of the 
State Government charged with the settlement of State taxes." 

The following sections, or parts of sections, of the said Act of 1919 
are of interest in this connection: 

Section 21 provides that: 

"The registers of wills, upon their filing with the 
Auditor General the bond hereinafter required, shall be 
the agents of the Commonwealth for the collection of the 
said tax * * *". · 

Section 10 provides that: 

· "The register of wills* * *shall appoint an appraiser, 
whenever occasion may require, to appraise the value of 
the property or estate***. Such appraisers shall make 
a fair conscionable appraisement of such estates, 
and assess and fix the cash value of all annui
ties and life-estates, etc." 

And Section 14 provides: 

"The register of wills shall enter in a book to be pro-
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vided for at the expense of the Commonwealth, which 
shall be a public record, the returns made by all ap
praisers appointed by him under the provisions of this 
act, opening an account in favor of the Commonwealth 
against each decedent's estate." 
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From the foregoing it does not appear that the register of wills is 
an "ageney of the State Government charged with the settlement of 
State taxes1," in the sense in which the word "settlement" has been 
construed by the ·Courts and is understood in prevailing practice: 
Stratford vs. Pranklin Paper Mills Company, 257 Pa. 163. It cannot 
be assured that by the addition of words "or any other agency of 
the State government charged with the settlement of State taxes" in 
Section 1102 (b) of the Act of -June 7, 1923, 11he Legislature i1~tended 
to extend or place a new construction on the historically technkal 
meaning of the word "settlement" as it is used in the aforesaid Act 
of March 30, 1811, its i:mpplements and amendments and as it has 
always been understood in the office of the Auditor General in con
nection with the method of arriving at the amount of tax imposed 
upon certain taxables by that official. The word "settlement" in this 
technical sense can not be considered as synonymous with the word 
"appraisement" as used in the Act of June 20, 1919. Under this 
latter Act the appraiser ordinarily appointed .makes the appraise
ment and the Register of Wills simply acts as the agent- of the Com
monwealth in the capacity of a collectoli" with certain wide powers 
conferred by the Act. Warden's Estate, 43, Pa. 0. G. 333, Luzerne 
Oownty vs. Morgan 263 Pa. 458. 

l!,urther, the Board of Finance and Revenue would have no author
ity to grant the request that a refund of the erroneous payment be 
made. Neither the original Act of 1869 nor the Adminisfrative Code 
of 1923 gives the Board authority to do more than "revise" a settle
ment made and "to ·credit or charge" the account of such person or 
body politic. 

I, therefore, advise you that neither the State Treasurer at this 
time, nor the Board of Finance and Revenue, has jurisdiction in this 
matter, nor authority to refund the tax erroneously paid. 

The only remedy, if any, that I could suggest, would be for the 
applicants to obtain the passage of a refunding Act through the 
Legislature, including an appropriation therefor. 

Very truly yours, 

DEPARTMENT OF' JUSTICE 

GEORGE W. WOODRUFF, 
Attorney General. 
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Corporations-Trust companies-Sureties for depositories of the CommonweaZt~ 
Act of May 16, 19'23. 
1. Under the Act of May 16, 1923, P. L. 248, a trust company cannot act as 

surety on the bond of banks and trust companies which are required to file bonds 
in order to qualify to become depositories of the money of the Commonweaith. 

2. The relation between a bank and its depositories is one of debtor and creditor 
and not that of trustees and cestui que trust. 

3. A bank which becomes depository for the C.ommonwealth is not a fiduciary 
within the meaning of the Act of May 16, 1923, P. L. 248, which limits the power 
of trust companies to become sureties to tllie bonds of fiduciaries and to bonds 
required in judicial proceedings. 

Department of Justice, 
Harrisburg, Pa., March 27, 1925. 

Board of Finance and Revenue, Harrisburg, Penna. 

Gentlemen: I have been informed that you desire an opinion on 
the questjon as to whether trust companies may act as surety on the 
bonds of banks and trust companies in this State which must file 
bonds in order to qualify to become depositories of the money of the 
Commonwealth. 

Prior to the passage of the Act of May 16, 19i23, P. L. 248, there 
was no question about the right of trust companies to act as surety on 
bonds generally, which, of course, included bonds of banks and trust 
companies filed to qualify them to become depositories of money 
of the Commonwealth. Any doubt as to the right of trust companies 
to act as such surety is to be determined from said Act of May 16, 
1923, and to it we must look for an answer to the question. 

The provisions of the Act are brief and are as follows: 

"Section 1. Be it enacted, &c., That the word 'bank,' 
as used in this ad, means· any State bank, incorporated 
banking company, trust company, saving banks, or unin
·corporated bank, heretofore or hereafter organized. 

"Section 2. No bank shall become surety on any bonds, 
except that any bank, which has qualified itself under 
the laws of this Commonwealth to engage in a fiduciary 
business, may become sole surety in any case where, by 
law, one or more sureties are or may be required for the 
faithful performance of the duties of any assignee, re
ceiver, guardian, committee, executor, administrator, 
trustee, or other fiduciary, and may also become sole 
surety on any writ of error or appeal, or in any proceed
ing instituted in any court of this Commonwealth in 
which security is or may be required; Provided, That 
nothing in this act shall be construed to dispense with 
the approval of any court or officer now or hereafter re
quired by law to approve such security. 

"Section 3. Any bonds executed or delivered in vio
lation of the provisions of this act shall be null and 
void." 
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By the plain and strict terms of the Act, any institution which 
comes within the definition of "bank" as laid down in the Act, namely: 
any State bank, incorporated banking company, trust company, sav
ings bank, or unincorporated bank, is prohibited from becoming surety 
on any bonds, except that such institutions which have qualified 
under the laws of this Commonwealth to engage in a fiduciary busi· 
ness, may become surety for other :fiduciaries, and sole surety on any 
writ of error or appeal, or in any proceeding instituted in any court 
of this Commonwealth in which surety is · required. The purpose of 
the Act is to limit and restrict banks. They are prevented from en
gaging in the bonding business generally and are confined by the Act 
to the bonds of fiduciaries and any writ of error or appeal or in 
any proceeding instituted in any court of this Commonwealth in 
which security is or may be required. 

It is clear that any bank as defined by the .A!ct may n:ot become 
surety on general bonds and is limited to those enumerated in Section 
2 of the Act of May 16, 1923. Within this limitation are the ones 
generally classified under fiduciaries, but just what constitutes a 
fiduciary is not clearly settled and is often the subject of con
troversy. While it has been held to apply to all persons who occupy 
a position of confidence towards others, it has been more often limited 
to techniical trusts. As before said, the purpose of the Act is to limit 
and restrict banks in their general right to become surety on bonds, 
and it should be construed as applying to fiduciaries in their relation 
to technical trusts. 

The question therefore arises does a bank or trust company by be
coming a depository of the money of the Commonwealth thereby be
come a fiduciary? 

All the cases in our State recognize the relation of a bank to its 
depositors to be one of debtor and creditor, and not one of trustee 
and cestui que trust. 

As far back as Bank of Northern Liberties vs. Jones) 42 Pa. 536, 
it was held: 

"The trade of a banker is to receive money and use it 
as if it were his own, he becoming debtor to the person 
who has lent or deposited with him the money to use as 
his own and for which money he is accountable as a 
debtor. I cannot at all confound the situation of a 
banker with that of a trustee, and conclude that the 
banker is a debtor with a fiduciary character: Hill v. 
Foley, 2 House of Lords' Cases 36, ~n, 44. A banker is 
therefore in relation to his customer, neither a trustee 
nor a quasi trustee, but simply a debtor to him for a 
loan. The relation thus established is that of debtor and 
creditor merely, unaccompanied by any fiduciary con
nection." 
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In Spering's Appeal, 71 Pa. 11, the Court said: 

"It is by no means a well-settled point what is the pre
cise relation which directors sustain to stockholders. 
They are undoubtedly said in many authorities to be 
trustees, but that as I apprehend i:S only in a general 
sense, as we term an agent or any bailee entrusted 
with the care and management of the property of an
other. It is certain that they are not technical trustees." 

This principle was reiterated in Reiff, et al. vs. Mack, 160 Pa. 265, 
and in Prudential Trust Company Assignment, 223 Pa. 409, the law 
was laid down as follows : 

"We do not agree with the propositiou advanced in 
behalf of appellees to the effect that a depositor in mak
ing a deposit in a bank, does not thereby establish the 
relation of debtor and creditor, but rather chooses the 
bank as the custodian of his money for the time being. 
This is not the law. Mo~ey deIJ()sited in a bank ceases 
to be the money of the depositor and becomes the money 
of the banking institution in which deposited. It is 
the business of a bank to receive money on deposit and 
use it as its own, being accountable as debtor to the 
depositor for the money so deposited which may be sub
ject to check or draft or payment upon notice or demand 
as the parties may agree. All of our cases recognize the 
relation of a bank to its depositors to be one of debtor 
and creditor." 

Concluding therefore that a bank or trust company which becomes 
a depository of the money of the Commonwealth thereby becomes the 
debtor of the Commonwealth and not a fiduciary, especially not a 
technical fiduciary, you are advised that under the limitation of the 
Act of 1923 a trust company may not act as surety on the bond 
required from a bank or trust company in order to qualify as a 
depository of the money of the Commonw,ealth. 

Very truly yours, 

Dl•~P A RTMENT OF JUSTICE, 

,T. W. BROWN, 
T>eputy Attorney General. 
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Depositories of State funds-Method of selection-:Not reqiiired to be in business for 
· two years. 

Banking institutions and trust companies may be selected as depositories of 
the public funds of the State, although they have not been in business for two 
years or any other period, if they are otherwise qualified under the statutes to act 
as depositories. 

Department of Justice, 
Harrisburg, Pa., May 28, 1925. 

Honorable Clyde L. King, Secretary of Board of Finance and Revenue 
Harrisburg, Pa. 

Dear Sir : Pursuant to the request from the Board of Finance and 
Revenue I am sending you, with copies to the other members of the 
Board, this formal opinion on the following question: 

Is the practice which has been in force in the selection 
of State depositories to confine the selection to banks, 
banking institutions and trust companies which have 
been doing business for a period of at least two years, 
a praJCtice required by law, or is it a matter of discretion
ary policy on the part of the Board of Finance and 
Revenµe? 

A careful search does not disclose that there is any statutory pro
vision with regard to the selection of "banks of deposit" except that 
contained in the Act of February 17, 1906, P. L. 45. Section 1 of 
said Act of 1906 reads as follows: 

"On and after the first day of June, one thousand 
nine hundred and six, the selection of the banks, banking 
institutions, or trust companies in which the State 
moneys shall be depositerl, shall be made by the Revenue 
Commissioners and the Banking Commissioner, jointly, 
or a majority of them; and for this purpose they shall 
meet once a month, or oftener at the -call of the State 
Treasurer; but no selection shall be made of any institu
tion not subject to National or State supervision, except 
as hereafter provided.9' 

Section 2 of said Act of 1906 provides in considerable detail how 
the "banks, banking institutions and trust companies" shall make 
their applications for deposits of State money, and what shall be set 
forth in such applications. 

Section 3 of said Act provides specifically how "private banking 
institutions" shall qualify to receive deposits of State money. 

Other Acts, or Sections, such as the Act of July 18, 1917, P. L. 
1065, which amends Sections 4 and 8 of the said Act of February 17, 
1906,-Sections 5-6-7-9-10-11 and 12 of the said Act of 1906,-the 
Act of June 15, 1897, P. L. 157,-and the Act of April 17, 1905, P. L. 
183 covei; other phases of the amount of deposits,-rate of interest,-
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reporting by the Treasurer,-and date of deposits; but none of them 
has anything to do with the question stated above herein. 

Therefore, our investigation inust be confined to Sections 1-2 and 
3 of said Act of February 17, 1906, and therein we find no mention 
whatever of the length of time that any "bank, banking institution 
or trust company" must have been in business before it is qualified to 
be selected by the Revenue Commissioners and the Banking Commis
sioner (now the Board of Finance and Revenue by virtue of Secticm 
1102 of the "Administrative Code", Act of June 7, 1923, P. L. 498) 
to be entitled to become a depository of State funds. 

Therefore, it is my opinion that, although the Board of Finance and 
Revenue may in good faith and within reason adopt and follow 
rules, as to the qualification of banks, banking institutions or trust 
companies which it will select as State depositories, there is never
theless no statutory requirement that the Board must reject appli
cations of any such institutions, because of the length of time they 
have been doing business, provided such institutions are otherwise 
qualified for such selection, and conform to the requirements of the 
law and the rules of the Board. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Taxation-'l'ax on corporate loans-E xemption-Loans iipon m ort_qa.ges to trustees 
for charity-Acts of J im e 17, 1913, and J iily 15, 1919. 

1. A corporation which does business in this Commonwealth is subject to taxation 
upon mortgages upon which it pays the interest , even thoug<h it is not the mortgagor. 

2. A mortgag1~ held in trus t , not for any person or corporation, but for a char
itable object, is not subject to the tax on corpora te loans imposed by the Act of 
July 15, 1919, P. L . 955, amending section 17 of the Act of June 17, 1913, P. L. 507. 

3. A mortgage owned and h eld by the City of-.rhiladelphia, as trustee under the 
will of Stephen Girard for the support and education of poor, white male orphans 
at Girard College, in accordance with the will of S•teplhen Girard, is a mortgage 
held in trust for a charitable object and is not subject to taxation under the acts 
cited. 

Department of Justice, 
Harrisburg, Pa., June 25, 1925. 

Honorable Clyde L. King, Secretary, Board of Finance and Revenue. 
Harrisburg, Pennsylvania. 

Sir: F. H. Lehman, Esq. , at the time, Secretary of Board of 
Public Accounts, r eferred to this Department the Capital Stock and 
Corporate Loans Report of the Horn and Hardart Baking Qompany 
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for the calendar year ending December 31, 1920, together with a peti
tion and supplementary petitions and affidavits addressed to the Board 
of Public Accounts relative to the taxation of a certain mortgage 
which had been held subject to the tax and a settlement for such 
tax made thereon by the Auditor General and approved by the State 
Treasurer, and which mortgage said Company, petitioner, contended 
was exempt from taxation. 

The Board of Public Accounts through its Secretary, requested an 
opinion from this Department upon the question of the taxability of 
this mortgage. By reason of the provisions of the Act of June 7, 
1923, P. L. 498, 551, whereby the powers by law vested in and im
posed upon the Board of Public Accounts, so-called, created by the 
Act of April 8, 1869, P. L. 19, are to be ,exercised by the Board of 
Finance and Revenue, created by the said Act of June 7, 1923, I am 
addressing this opinion to you. 

FACTS 

The Horn & Hardart Baking Company, as appears from the Capital 
Stock Report filed for the calendar year ending December 31, 1920, 
is a corporation incorporated under the laws of the State of New 
Jersey for the purpose of the manufacture and sale of edibles and 
food stuffs, in which business it was engaged during the said year. 

The said Company filed its Capital Stock and Corporate Loans 
Report for the said calendar year in the offi.ce of the ~uditor General 
of the Commonwealth of Pennsylvania, February 17, 1921. A settle
ment of the tax upon the Capital Stock and the Corporate Loans for 
the said calendar year was made by the Auditor General, February 
25, 1921, and approved by the State Treasurer March 2, 1921. A re
settlement of the tax upon the Corporate Loans was made by the 
Auditor General, April 20, 1921, and approved by the State Treasurer 
April 21, 1921, wherein and whereby a tax was imposed upon Cor
porate Loans at, the proper rate in the amount of $820, from which 
a deduction of Treasurer's commission in the amount of $41.00 was 
allowed, :fixing the amount of the tax as resettled, at the sum of $779. 
The said tax was imposed upon the valuation of such corporate 
loans in the amount of $205,000, included within which amount was 
a mortgage in the sum of $130,000 owned and held by the City of 
Philadelphia, Trustee of the Girard Estate. 

The said Horn & Hardart Baking Company did not take an appeal 
from the said settlement of tax and made payment thereof into the 
State Treasury, May 25, 1921. 

The President and Assistant Treasurer of the said Company pre
sented a petition to the Board of Public Accounts which was filed 
therewith June 15, 1922, wherein it prayed for a remission of the 
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tax upon the said mortgage in the amount of $494, which was the 
amount of the tax at the proper rate, to wit, $520 less the commis
sion allowed to the Treasur~r of the Company under the law in the 
amount of $26.00. The basis upon which it prayed for such remis
sion was that the mortgagee in such mortgage was the "City of 
Philadelphia as Trustee of the Estate of Stephen Girard." 

In supplemental petitions and affidavits presented to the Board 
of Public Accounts it appeared that the said mortgage was owned 
and held by the said City of Philadelphia, as Trustee under the Will 
of Stephen Girard and was held by said Trustee "for and the in
terest received therefrom used and applied to the support and edu
cation of poor, white male orphans at Girard College, free of ex
pense to them, in accordance with the will of Stephen Girard, de-
ceased." ' 

It does not appear that the said Horn and Hardart Baking Com
pany were the mortgagors in such mortgage. It is established by 
the Corporate Loans Report filed that the said Company did pay 
the entire amount of interest due .upon such mortgage during the 
Raid calendar year, 1920, the period of time for which the report 
was filed and upon which basis the tax was settled. 

QUESTION. 

The question raised ·is whether or not a mortgage held in trust 
not for any person or corporation, but for a charitable object, is sub
ject to the tax imposed by the Act of July 15, 1919, P. L. 955, 
amending Section 17 of the Act of June 17, 1913, P. L. 507, and if 
not, whether the Girard Estate is such a public charity as to make 
the mortgage in question exempt from such tax? 

DISCUSSION. 

As set forth in the Finding of Facts, it does not appear that the 
said Horn and Hardart Baking Company created the said mortgage. 
On the contrary it is to be inferred from the facts that it did not, 
but purchased the property upon which the said mortgage was a 
lien subject to such mortgage. It does not appear that any bond 
bad been given by the mortgagor as security for the payment of 
which bond the mortgage was given. Hence it does not appear 
that the Company had assumed such bond, However, these facts 
may be, they are not pertinent to the present issue by reason of the 
rrovisions of the said Act of July 15, 1919, P. L. 955. Under the 
provisions of this Act the tax is imPQsed upon "all scrip, bonds, 
certificates and ev.idences of indebtedness issued, and all scrip, 
bonds, certificates and evidences of indebtedness assumed, or on 
which interest shall be paid, by any and every private corporation, 
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incorporated or created under the laws of this Commonwealth, or 
the laws of any other State or of the United States, and doing busi
ness in this Commonwealth * * * *". The Company did business in 
this Commonwealth and did pay the interest upon this mortgage. 
Therefore, if such mortgage falls within the above stated classes 
of obligations upon which the said Company paid interest, such 
mortgage is subject to the tax and under and by the provisions of the 
Act of July 15, 1919, P. L. 958, and of the Act of July. 21, 1919, P. 
L. 1067, it i>< the duty of the treasurer of the Company, upon the 
payment of the interest thereon, to assess the tax imposed and to 
make report of such indebtedness to the Auditor General and make 
deduction of the tax and return the same into the State Treasury 
in accQrdance with the provisions of the said Acts of Assembly. 

In the case of the Philctdelphia Co. for Guaranteei,ng JJfortga,ges 
vs. Guwranty Realty Co., 18 Pa. Super. Ct. 258. Judge Keller inter· 
preted and construed the Act of July 15, 1919, P. L. 955, amending 
Section 17 of · the Act of June 17, 1913 P. L. 507. In a full and 
carefully considered opinion he reviewed the history of the legisla
tion bearing upon the subject, and the decisions of the Courts upon 
prior legislation, and held, inter alia, that-

"This amendment makes two things clear : first, that 
the state tax , on corporate loans is extended from 'all 
scrip, bonds, or certificates of indebtedness issued' by 
the corporations referred to in the seventeenth section 
of the Act of 1913, to 'all scrip, bonds, certificates and 
evidences of indebtedness issued * * * * * * assumed, 
or on which interest shall be paid' by such corpora
tions; and second, that the securities made -taxable for 
county purposes under section 1 of the Act of 1913, are 
to be restricted to such as cannot be made taxable under 
section 17 as amended; that while the State, in its 
generosity, has turned over to the several counties for 
their own use, all, instead of three-fourths, of the tax 
derived from the kinds of personal property enumera
ted in section 1, it has reduced the subjects taxable for 
county purposes under that section, by transferring to 
section 17, to be taxed for state purposes, loans and in· 
debtedness assumed by or on which interest is paid 
by corporations organized or doing business ln this 
Commonwealth in addition to those issued by such cor
porations, and by enlarging its scope so as to include 
all evidences of indebtedness and not merely scrip, 
bonds and certificates; and has provided that the State 
is to have the right of way, and if any securities are 
apparently, by the language of the act, taxable under 
both sections, the seventeenth section is to prevail and 
the first section is to be confined to such securities as 
cannot be made taxable under section 17." 

In answer to a contention '~that as 'all mortgages' are included 
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under section 1 (of the Act of June 17, 1913, supra), and mortgages 
are not specifically made taxable in section 17, no mortgages can 
be taxed under section 17", he said-

"* * ·* But this construction would apply to mort
gages issued by corporations no less than to those only 
assumed by them or on which they pay interest, and the 
whole history of our tax legislation and the settled 
course of the decisions thereon negatives imy such con
clusion. 

"The words 'all mortgages' appeared in every act im
posing a state tax on personal property, to be assessed 
and collected through the local tax authorities, from the 
Act of April 29, 1844, supra, down to the Act of May 
11, 1911, supra, and yet since the Act of June 30, 1885, 
supra, it was never disputed that the provisions for the 
assessment of a tax for state purposes on the nominal 
value of scrip, bonds, or certificates of indebtedness is
sued by corporations organized or doing busjness in 
Pennsylvania by the treasurers of such corporations 
and the deduction by them of the same from the interest 
paid resident holders of such indebtedness, included the 
interest on mortgages, or on the bonds secured by such 
mortgages, issued by such corporations; and that the 
mortgages returned to the local authorities for assess
ment and taxation on their actual value, comprised only 
mortgages which were not taxable as such corporate in
debtedness. Money at interest was thus taxable in two 
distinct ways. If it was embraced within scrip, bonds or 
certificates of indebtedness issued by corporations incor
porated in or doing business in Pennsylvania-and this 
included mortgages securing bonds issued by such cor
porations-it was taxed on its nominal or par value 
and the tax was assessed and collected for the State by 
the treasurer of such corporation. If it was not, it 
was assessed at its actual value by the local assessor 
and collected by the local tax collector. The term 
'mortgages' as used in the acts imposing a tax on per
sonal property, clearly means 'mortgage indebted
ness'." 

He further held (see page 265 of the opinion) tnat-

''"* * -><·when we examine the seventeenth section of the 
Act of 1913, even before its amendment in 1919, we find 
in one of its provisos,-reenacted in the aimendment of 
1919, and quoted above as a part of said amendment,
that mortgages are specifically mentioned as one of the 
corporate securities embraced within its provisions, thus 
showing that mortgages issued by the corpora
tions specified in the seventeenth section were taxable 
under that section and not bv the first section of the Arct 
of 1913. It follows that since the seventeenth section 
was enlarged by the amendment of 191!) so as to include 
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all 'evidences of indebtedness' on which the corporation 
pays interest, mortgage indebtedness on which the cor
coration pays interest is subject for taxing purposes to 
the seventeenth and not the first section of the act, as 
amended. * ~- ·*" 

In conclusion he held that-

"'l'he Act of 1919, P. L. 955, amending section 17 of the 
Act of 1913, imposes a tax for state purposes on all evi
dences of indebtedness issued or assumed by corpora
tions, incorporated in or doing business in this Common
wealth, or upon which they pay interest. Since the 
amendment, all such evidences of indebtedness are obli
gations of the company, for tax purposes, within the 
n!eaning of the eighteenth section, directing how the 
tax imposed in section 17 shall be assessed and eollected. 
* * * ,, 

191 

Mortgages upon which a corporation which does business in the 
Commonwealth pays interest being, therefore, a subject of taxation 
under the provisions· of the Act of July 15, 1919, P. L. 955, and by the 
provisions of the Act of July 21, 1919, P. L. 1067, it being the duty of 
the Treasurer of the Company upon the payment of the interest 
thereon to assess the tax imposed, make report of the amount of the 
indebtedness owned by residents of the Commonwealth to the Auditor 
General, make deduction of the tax and return the same into the 
State Treasury, we turn to the consideration of the main question 
involved. 

The mortgage here in question was owned and held by the City 
of Philadelphia, as trustee, under the will of StephEtJ. Girard, deceased, 
and was held by the said trustee "for, and the interest received there
from used and applied to, the support and education of poor, white 
male orphans at Girard College, free of expense to them, in accord
ance with the will of Stephen Girard, deceased." That the provisions 
of the will of Stephen Girard created valid trusts which are of "an 
eleemosynary nature and charitable uses in a judicial sense," was 
determined by the Supreme Court of the United States in the case 
of Videl et al. v. Girard's Executors, 2 How, 127, 11 L. Ed. 205. The 
Supreme Court of the United States also said in this latter case "not 
only are charities for the maintenance and relief of the poor, si·ck, and 
impotent, charities in the sense of the common law, but also donations 
given for the establishment of colleges, schools, and seminaries of 
learning, and especially such as are for the education of orphans and 
poor scholars." See also Oity of Philadelphia vs. Girard's Heirs, 45 
Pa.9. 

In Donohu,gh's App·ea,l, 86 Pa . .'306, the Court below, whose opinion 
was affirmed in a per curium opinion by the Supreme Court, said: 



192 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

"'The essential feature of a public use is that it is 
not confined to privileged individuals, but is open to the 
indefinite public. It is this indefinite or unrestricted 
quality that gives it its public character. The smallest 
street in the smallest village is a public highway of the 
Commonwealth, and none the less so because a V'ast 
majority of the citizens will certainly never derive any 
benefit from its use. It is enough that they may do so if 
they choose. So there is no charity conceivable which will 
not, in its practical operation, exclude a large part of 
mankind, and there are few which do not do so in express 
terms, or by the restrictive force of the description of the 
persons for whose benefit they are intended. Thus, 
·Girard College excludes, by a single word, half the 
public, py requiring that only m::.1,le children shall be Fe
ceived; the great Pennsylvania Hospital closes its gates 
to all but recent injuries, yet no one questions that they 
are public charities in the widest and most exacting 
sense." 

In the case of General Assembly v. Gratz, 139 Pa. 497, the question 
was whether or not "the moneys and securities which it is admitted by 
the demurrer are held by the plaintiffs as trustees for purely public 
charitable purposes are taxable under the Act of June 1, 1889, for 
State purposes." 

The said Act of June 1, 1889, P. L. 420, Section 1, imposed an annual 
tax for State purposes of three mills on each dollar of the value of-

"* ·* * all personal property of the classes hereinafter 
enumerate~, owned, held or possessed by any person, 
persons, co-partnership, or unincorporated assodation 
or company, resident, located or liable to taxation with
in this Commonwealth, or by any joint stock company or 
association, limit~d partnership, bank or corporation 
whatsoever, formed, erected or incorporated by, under 
or in pursuance of any law of this Commonwealth or of 
the United States, or of any other state or government, 
and liable to taxation within this Commonwealth, 
whether such personal property be owned, held or pos
sessed by such person or persons, co-partnership, unin
corporated association, company, joint stock company 
or association, limited partnership, bank or corp-Oration 
in his, her, their or its own right. or aR active trustee, 
agent, attorney-in-fact or in any other capacity, for the 
use, benefit or advantage of any other person, persons, 
co-partnership, unincorporated assodation, company, 
joint stock company or association, limited partnership, 
bank or corporation, is hereby made taxable annually 
* * *" 

'rhe Court below whose opinion was adopted by the Supreme Court, 
said on pages 504, 505 and 506: 
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"It appears to us to be plain that the personal prop-
erty intended to be taxed by this section is property 
owned or possessed by any person, copartnership, cor
poration or unincorporated association, in his or its own 
right, or as a trustee or agent for the use of some other 
person, copartnership, corporation or unincorporated 
body. Now, is any of the property described in the bill, 
in this •case, so owned or possessed by the plaintiffSJ? 
Clearly, according to the bill, they do not own a dollar 
of it in their own right or for their own use, and it is 
equally plain that they do not hold it as trustee or agent 
for the use of any other person, copartnership or corpora
tion in any proper or legal sense. They do not, according 
to the bill, hold the property for any person whomso
ever, but for certain charitable and religious objects. 
It does not at all follow that because the charitable and 
religious purposes to which the proper.ty is applied have 
relation to certain classes of people that, therefore, it 
is held for a person or persons. By 'person', in the act, 
is meant a particular individual; one who could claim 
i;:;. the words of the act ' the use, benefii: or advantage' 
of the property; one who could enforce the trust in his 
favor. The trusts mentioned are not trusts for particu
lar persons, but for particular objects. It may be that 
in the administration of the trusts for these chartable 
and religious objects some person· may be incidentally 
benefited, but he is not a person entitled by law to 'the 
use, benefit or advantage' of the trust, or who has by law 
any . beneficial interest or ownership in it whatever. 
The funds are not held in trust for any person whomso
ever, but to be applied to the particular charities and 
religious purposes mentioned, in the discretion of the 
trustees ; so that no person or individual can possibly 
be said to have any legal right or interest in it whatever. 
Nor can it be •correctly said, in any legal sense, that the 
plaintiffs are trustees for any person. If that were so, 
such person could come into court and demand the 'use, , 
benefit or advantage' of the property held in trust for 
him. But it is quite plain that, as the trusts described 
in the plaintiffs' bill, no person would for a moment have 
any standing in court to do that. No person exists who 
can say that he had any legal or equitable claim to the 
property held in trust by the plaintiffs, or to any 'use, 
iJenefit or advantage' thereof. They do not hold it in 
trust for any person, but in trust for certain charitable 
and religious objects. 

"Now, if the legislature had intended by this act to 
depart from the usage and practiee settled . and steadily 
adhered to for a . great number of years,-! might, per
haps, say from the foundation of the oeommonwealth,--;>f 
abstaining from taxing the personal property of charit
able and religious associations; if it had intended to 
introduce so great a change in the public policy of the 
state as the defendants' counsel contend has been 

193 
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effected by this act, it is reasonable to suppose that they 
would have used no uncertain language to accomplish 
it. A simple enactment that personal property of the 
kind described in the aict, owned or held by any person, 

- partnership, corporation or association, either in his or 
its own right, or as trustees or agent, for any prurp-0se 
whatsoever, would have accomplished the revolution in 
legislation upon this subject which the defendants con
tend has been accomplished by the act of 1889, and would 
have left no room for doubt or for argument. But it is 
not, in our judgment, reasonable to suppose that mem
bers of the legislature who voted for a bill taxing the 
personal property of persons and corporations; whether 
held in their own right or in trust for other persons, 
either knew or supposed that they were voting for a bill 
which taxed property held in trust, not for any other 
person or persons, but for the maintenance of religion 
and public charity; that they were voting for a bill 
which overthrew all the previous p-0Ucy of the state upon 
this subject, and which would authorize the tax gatherer 
to thrust his hand into the treasure chest of every 
charity and religious society in the state." 

The conclusion of the Court was that the property in question 
was not such property ·as was made taxable by the said Act of 
June 1, 1889. 

In the case of Mattern, A1Jpellant, ·v. Canevin, 213 Pa. 588. the 
question was whether or not a mortgage given by an individual 
to secure the balance of the purchase money on a cathedral prop
erty and held by the defendant for religious and charitable purposes 
was subject to the personal property tax imposed by the Act of 
June 8, 1891, P. L. 229. 

Section 1 of the Act of June 8, 1891, P. L. 229, amends Section 1 
of the said Act of June 1, 1889, P. L. 420. This amendment, how
ever, did not change the subject of taxation. It simply changed 
the rate, increasing the same from three mills on each dollar of 
the value of the property made subject to the tax to four mills. 

The Supreme Court in this case expressly affirmed its decision 
in Genern.7 A.08embl11 t'. (/.ratz . 189. Pa. 497. Mn<:trnin~ the Act of 
1889, supra, and after stating that the Act of 1891, supra, was a 
re-enactment of the Act of 1889, except as to the rate of taxation, 
held that the Legislature intended that the rule laid down in. Gen
(,ral 'Assembly v. Gratz, swpra, was to be regarded as the settled 
policy of the State "in reference to the exemption of actual places 
Clf religious worship and institutions of purely public charity from 
taxation.'' 

Jn ronrhrnion the 81mrerne Court said: 

"* * * The rnortQ'age waR held by the trustee for the 
use of St. Paul's Roman Catholic Congregation, 'sole-
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ly for the same objects of religion and purely public 
charity' as the real estate which had been sold and for 
part of which purchase price this mortgage was given. 
The 'real estate' mentioned was the old cathedral prop
erty which it is conceded was used as an actual place 
of religious worship and for purposes of" purely public 
charity. These conceded facts bring the case within 
the rule stated and the mortgage is exempt." 

195 

It will thus be seen that the mortgage in this case was held to 
be exempt from taxation "because of the uses and purposes . for 
which it is held.'' 

In the case of Oommonwealth vs. William M. Lloyd Oo., 15 Dau
phin Oo. Rep. 149, the facts were as follows: 

A settlement had been made by the accounting officers of the 
Commonwealth against the said Company for a tax on loans for 
the year 1908. An appeal was taken from the settlement and 'upon 
hearing there.of by the Court it appeared that the defendant Com
pany was the owner of real estate in the City of Philadelphia, which, 
at the time of. its purchase, was covered by a mortgage given by an 
individual "to the City of Philadelphia, Trustee of Stephen Girard, 
deceased." This mortgage was a part of the residuary fund of that 
trust which is "used solely for· the care and maintenance of Girard 
College, in the City of Philadelpb,ia, and for the free education, 
support and maintenance therein of poor, white male orphan chil
'dren in the State ·of Pennsylvania, ·without restriction to any· class 
thereof oi' as to locality or residence of such children." It further 
appeared 1hat the defendant Conwany had executed and delivered 
a· bond to the said Trustee as collateral . security for the payment of 
the prineipal sum .and interest secured by the said mortgage, in 
which bond the said Company agreed to answer for the default of the 
mortgagor. The mortgage having matured and being unpaid, the 
defendant Company paid the interest for the succeeding· years, · in, 
eluding the year for which the accounting officers had imposed the 
tax, the s~ttlement of which tax was the basis of the appeal in 
question. The tax was imposed under the provisions of the Act 
of June 30, 1885, P. L. 193, and the Act of June 1, 1889, as amend
ed by the Act of June 8, 1891, P. L. 229. The tax charge was four 
mills upon the amount of the mortgage less the Treasurer's com
mission. 

In the forepart of his opinion Judge Kunkel gave consideration 
to the question as to whether or not the tax claim was to be treat
ed as charged upon the mortgage or upon the bond given as col
lateral security for its payment. He expressed the opinion that in 
neither case would the defendant Company be liable for the pay· 
ment of the tax. He considered ·the provisions of the Act of 1891, 
supra, and call~d attention to the fact that under the langua~ of the 
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Act the mortgage was not subject to the tax for the reason that it 
was not an obligation issued by the corporation, which mortgages 
alone were subject to the tax. With reference to the bond he 
held that the obligation was one of suretyship and therefore did 
not fall within the · phrase "loans issued by any corporation,'' or 
';including * * * loans secured by bonds or any other forms of cer
tificate or evidence of indebtedness, * * *"- He held that the bond 
was issued not to represent any indebtedness of the defendant Com
pany, but for the purpose of securing the indebtedness of the mort
gagor. Turning to a consideration of Section 4 of the Act of 1885, 
supra, which provides for the assessment and collection of the tax 
on corporate indebtedness, he held that under the provisions of the 
Act the bond given as collateral security was not .a bond evidencing 
an indebtedness of the Comp~ny as contemplated by the provision 
of the said section. He denied the contention of the Commonwealth 
that the Company by giving the bond and :paying the interest to the 
holder of the mortgage upon the default of the mortgagor thereby 
assumPd the payment of the mortgage and was bound to assess and 
collect the tax. Judge K'unkel said: 

"The tax on the mortgage, if collectible at all, was 
collectible, like the tax on all individual indebtedness, 
through the local authorities." 

This portion of the opinion is no longer pertinent by . reason of 
the provisions of the Act of July 15, 1919, P. L. 955, and July 21, 
1919> P. L. 1067, supra. 

However, Judge Kunkel did not base his decision solely, if at all, 
upon this portion of his opinion. He held that the holder of the 
mortgage was not subject to the tax because it was held "in trust, 
not for any person or corporation but for a charitable obj'eet." 
This portion of Jndge Kunkel's opinion reads as follows: 

"We might rest our decisions of this case upon the 
grounds above stated, were we not satisfied that the de
fendant company is not liable for the tax on the mort
gage debt for the more cogent reason that the mortgage 
was not taj(able. It was held by the trustee of Sfophen 
Girard, deceased, in trust, not for any person or cor
poration but for a charitable object. In General As
sembly vs. Gratz, 139 Pa. 497, it was determined that 
'funds held in trust, not for particular persons, but 
for charitable and religious objects in which no par
ticular individual or person has any legal or equitable 
rights, the beneficiaries being elected frotn year to 
year, at the discretion of the trustees, out of indefinite 
classes of persons, are not subject to the personal prop
erty tax provided in the Act of ~une 1, 1889, P. L. 420; 
and in Mattern vs. Canevin, 213 Pa. 588, it was held 
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that a mortgage tak;en to secure the purchase money 
of a church building and held for religious and chari
table purposes is not subject to the tax imposed by the 
Act of June 8, 1891, P. L. 229. These cases establish 
the lack of legislative authority for the loans tax on 
tbe mortgage in the present case. As there was no 
tax imposed, there was no duty upon the defendant 
company to assess and collect it." 
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It will be observed that in each of the three cited cases the con
clusion of the Courts was based upon the language of the first Sec
tions of the said Acts of 1889 and 1891, supra, the Courts b,olding 
tha.t the particular property in question in each case being held for 
a !'eligious or ch~itable use or object was not intended to be niade 
subject to the tax because tb,e language of the said Acts did not 
evidence an intent to tax such property. Did the Act of June 17, 
1913, P. L. 507, and the amendment of Section 17 tnereof by the Act 
of July 15, 1919, P. L. 935, change the law and make such property 
subject to tax? When we examine Section 1 of the said Act of June 
17, 1913, P. L. 507, we find no change in the subject of taxation or 
its rate. The language of the first paragraph in Section 1 is exactly 
similar to that of the first paragraph of the Act of June 8, 1891, 
P. L. 229. . . 

In tlle case Qf Phil0rdelphia Company for Gumrwnteeing Mortgages 
vs. Guaranty Realty Go., 78 Super. Ct., 258, ;e60, the Court said: 

"The Act of June 17, 1913, P. L. 507, which was 
enacted aftel' the settlement of the tax involved in the 
DuPont case, used practically the same language, with 
respect to the subjects taxable for state purposes, (Sec
tion 17), as was contained in the Act of 1885 (Section 
4); its greatest difference, and chief purpose, was to 
provide that the tax (now four mills) or moneyed capi
tal in the hands of individual residents of this Com
monwealth, commonly known as the personal property 
tax, originally imposed by the Act of April 29, 1844, 
P , L. 497, section 32, and reenacted from time to time 
with but few changes in the Acts of June 7, 1879, P . 

. L. 112, (Section 17); June 30, 1885, supra, (Section 1); 
June 1, 1889, P. L. 420; June 8, 1891, P. L. 229; May 
1, 1909, P. L. 298, and May 11, 1911, P. L. 265, should 
be assessed and collected for county purposes only,
instead of for state purposes, with a return by the state 
to the county of one-third (Act of 1889) or three
fourths (Act of 1891); Provident Life & Trust Co. v. 
Klemmer et al., 257 Pa. 91, 100. The decision in the 
DuPont case, therefore, applied with equal force to 
the Act . of 1913." 

And see Opinion of Deputy Attorney General Kun, under date of 
July 21, 1916, reported in 45 Pa. C. C. at page 551. 
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The amendment of Section 17 by the said Act of 1919 simp]y 
made taxable for State purposes certain subjects of tax which under 
the Act of 1913, supra, were subject to tax for county purposei,i 
only, namely, those obligations which had been assumed or on 
which interest had been · paid by any and every private corporation 
incorporated or created under the laws of this Commonwealth or the 
laws of another State or of the United States and doing business 
in this Commonwealth. It will thus be seen that under the provi- • 
sions of the Act of July 15, 1919, the subjects of taxation are 
exactly similar to those contained in the said Acts of 1913, 1891, 
and 1889, supra. The effect of the said Act of 1913 was to divide 
the former subjects of the personal property tax into certain classes 
for county purposes and State purposes, respectively. The effect 
of the said Act of 1919 was to remove certain subjects of taxation 
from the class for county purposes into the class ~or State pur· 
poses. 

There is nothing in either the Act of 1913 or its amendment of 
1919 which indicates an intent on the part of the Legislature to 
upset "the settled policy of the State in reference to the exemption 
of actual places of religious worship and institutions of purely 
public charity form taxation," (See Mattern vs. Canavin, supra.) 
Being of the opinion that the subjects of taxation in the Acts of 
1889, 1891, 1913 and 1919 are similar, the rule of law declared in 
the cited cases of General Assembly vs. Gratz, Mattern vs . Canavin 
and Commonwealth vs. William M. Lloyd Co., supra, is applicable 
to the said Act of 1919 in the absence of express language showing 
a contrary intent. 

I am, therefore, of the opinion that this mortgage is not subject 
to the tax imposed under and by the provisions of the Act of July 
15, 1919, P. L. 955, and that, therefore, the said Horn & Hardart 
Baking Company, and its Treasurer, were not subject with ref
erence thereto to the provisions of the Act of July 15, 1919, P. L. 
958, and the Act of July 21, 1919, P. L. 1067. 

Yours very truly, 

DEPARTMENT OF J USTICE, 

LEON D. METZGER, 

Ass't. Deputy Attorney G-eneral. 
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Finance and Reven·ue-Taxation-School District Bonds-Annuity Reserve Fund 
No. 2. 

Bonds issued by the School District of Foster '.rownship, McKean County, when 
held by the State Annuity Reserve Fund No. 2, are not subject to the State tax 
on loans provided hy the Act of 1913, P . L . 307, as amended by the.Act of 1919, 
P. L. 955. 

Depal".tment of Justice, 
Harrisburg, Pa., June 15, .1926. 

Hon. Clyde B. King, Secretary, Board of Finance and Revenue, Har
risburg, Pennsylvania. 

Sir: At a meeting of the Board of Finance and Revenue held 
March 24, 1926, the Attorney General was asked for an opinion as 
to whether or not !bonds issued by the School District of Foster 
Township, McKean County, Pennsylvania, when held by the State 
Annuity Reserve Fund No. 2, are subject to th,e State loans tax pro
vided for by the Act of June 17, 1913, P. L. 507, as amended by the 
Act of July 15, 1919, P. L. 955. Each of the bonds in question con
tains the following provision: 

"Both principal and interest of this bond are payable 
free of all state, municipal or other taxes which the 
said School District of Foster Township hereby cove
nants and agrees to pay." 

The State Annuity Reserve Fund No. 2 was created by Section 8, 
paragraph 5, of the Act of July 18, 1917, P. L. 1043, and consists 
of payments made semi-annually by the Commonwealth to provide 
in part for pensions payable to retired school employes. By Sec
tion 6, paragraph 3, of the said Act the State Treasurer is made the 
''custodian" of this fund and by paragraph 1 of the same section 
the members of the Retirement Board are made trustees of the 
fund with exclusive control over and full power to invest the same. 
By Section 10, the Legislature guaranteed financially the operation 
and maintenance of the fund. 

The Act of 1913, supra, as amended by the Act of 1919, supra, 
provides in part as follows: 

"That all scrip, bonds, certificates and evidences of 
indebtedness issued * * * and all scrip, bonds, certifi
cates and evidences of indebtedness assumed, or on 
which interest shall be paid by any county, city, bor
ough, township, school district, or incorporated district 
of this Commonwealth are hereby made taxable * * * 
for State purposes * * *." 

It is thus seen that bonds issued by school districts are one of 
the s~bjects of tax under the express language of the Act. The tax, 
however, is on the holders of such bonds. As was said in Common
wealth v. Le1!-igh Valley R. R. Co. 186 Pa. 235, 246: 
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"The tax (i. e. the so-called loans tax) is not in any 
sense or in any degree a tax on the corporation or its 
property, but on the individual citizen of the state who 
holds the bonds. The corporation is chargeable with it 
only ,.as a collector, and by reason of default in the 
duty to collect." 

In the case of Philadelphia Company for G-uManteeing Mort
gages v. Guwranty Realty Company, 78 Superior Court 258, 266, 
'267, it is said: 

"Section 18 of the Act of June 17, 1913, provides 
'That the tax for state purposes, imposed upon obliga
tions of private and public corporations by section 17 
of this act, shall be collected in the same manner as the 
tax heretofore imposed for state purposes upon such 
obligations; it being the true intent and meaning of 
this act that the provisions of the law in force at the 
time of the passage of this act, relating to the collec
tion of the state tax upon such obligations, shall re
main unaffected by the present act.' 
* * * * * * * * 

"* ~- *Nor does the eighteenth section prescribe the 
method of collection minutely or other than by reference 
to the manner of collection of state tax on corporate 
obligations under the laws then in force, that is, section 
4 of the Act of June 30, 1885, P. L. 193, (amended by 
the Act of July 21, 1919, P. L. 1067, so as to cover any 
evidence of indebtedness), which directs the treasurer 
of the corporation to assess the tax on the indebted
ness taxable by law at its nominal value and to deduct 
from the interest due the creditor the tam thus assessed 
and pay it O'Ver to the state treasurer." 

Thus the Act of June 30, 1885, supra, as amended by the Act of 
July 21, 1919, supra, merely imposed upon the treasurer of the 
public or private corporation issuing, assuming, or paying interest 
upon the indebtedness the duty of deducting the tax from the in
terest at the time he pays the same to the creditor, and paying said 
tax into the State Treasury. It is only when the treasurer wilfully 
fails or neglects to perform this duty that the corporation itself 
becomes liable for the tax. In referring to the "loans tax" and the 
provisions of Section 4 of the said Act of June 30, 1885, which con
stitute the treasurer of the issuing corporation the agent of the si:ate 
for the purpose of collecting the tax the Supreme Court has said: 

"The act constitutes the company, or its treasurer as 
such, the collector of the tax, and, upon failure to dis
charge the duty imposed by law, the . settlement is 
properly made against the company, whose servant he 
is, as in case of the default or any other officer of the 
government, upon whom a like duty is imposed. The 
obligation rests upon the company, but as the company 
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can only act through its officers, the default of the of
ficer is esteemed the default of the company, and the 
penalty is visited upon them." 

Oommof/,'wealth v. Del. Div. Canal Co., 123 Pa. 594-618. 

"The settlement is made against the company, not 
for taxes of the company, but for taxes which the 
company, through its treasurer, ought to have collect
ed. If the treasurer has failed or refused to perform 
what the law plainly required him to do, and hai,; there
by relinquished his right to charge the creditoro upon 
,whom the primary obligation would otherwise hw1;·e 
rested, the company whose interests he represented and 
whose instructions he is presumed to have pursued, 
is rightly held for the consequences of such wilful de
fault" 

Commonwealth v. Lehigh Valley R. R. Co., 129 Pa. 
429-449. 
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Unquestionably, therefore, the tax is on the holder of the in
debtedness, and it can be collected from the corporation which issues 
it, assumes it, or pays interest upon it, only in the nature of a 
penalty when its treasurer has failed to perform his duties as a 
collector. In the instant case the holder of the indebtedness is the 
State Annuity Reserve Fund No. 2. Section 18 of the said School 
Employes' Retirement Act of July 18, 1917, supra, which created 
this holder, ~xpressly provides as follows: 

"The right of a person to an employe's annuity, a 
State annuity, or retirement allowance, to the return 
of contributions, any -benefit or right accrued or accru
ing to any person under the provisions of this act, 
and the moneys in the various funds created wnder this 
act, am hereby exempt from any State or municipal 
tax. 

This establishes conclusively that the holder itself, the State An
nuity Reserve Fund No. 2, is not subject to the tax. There can be 
no doubt but that the word "moneys" as used in the above section 
comprehends securities of various kinds, because by Section 6, par
agraph 1, of the said Retirement Act, the members of the Retire
ment Board are made trustees of the fund "with full power to in
vest the same." 

There remains then the single question of whether the School 
District issuing these bonds may be subject to the tax by reason 
of its contract to issue them free of all state; municipal and other 
taxes both as to principal and interest. I1: would seem to follow 
necessarily, in the absence of any statutory provision to the con
trary, that if the holder of the obligation is exempt from the tax 
there can be no duty on the part of the treasurer of the issuing cor
poration to collect a tax that does not exist. 

file:///whom
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The only case known to the writer requiring the payment of the 
co-called "loans tax" by the issuing corporation when it contracts 
that its indebtedness shall be issued tax free, and when the holder 
itself is expressly exempted by statute, is that of Qommonwealth v. 
Lehigh Valley R. R. Co., 244 Pa. 241. There an express statutory 
provision made indebtedness, issued tax free and held by savings 
institutions, having no capital stock, taxable against the issuing 
corporation under such circumstances, although, if such obligations 
had not been issued tax free they would admittedly not have been 
taxable either in the hands of the holder or against the issuing cor
poration. 

This decision turned upon the wording of the Act of May 1, 1909, 
P. L. 298, amending Section 1 of the Act of June 8, 1891, P. L. 229, 
proviso 2 of which reads as follows: 

"And provided, That the provisions of this act shall 
not apply to building and loan associations, or to sav
ings institutions having no capital stock:'' 

And Proviso 4, as follows: 

"And also provided, That if at any time, either now or 
hereafter, any persons, individuals, or bodies corporate 
have agreed or shall hereafter agree to issue his, their, 
or its securities, bonds or other evidences of indebted
ness clear of and free from the said four mills ta:x:, here
in provided for, or have agreed or shall hereafter agree 
to pay the same, nothing herein contained shall be so 
construed as to relieve or exempt him, i~ or them from 
paying the said four mills tax on any of the said such 
securities, bonds, or other evidences of indebtedness as 
may be held, owned by, or owing to the said saving in
stitution having no capital stock: Provided also, That 
this section shall take effect on the first day of Jan
uary, Anno Domini one thousand nine hundred and 
ten." 

This decision is no precedent in the instant case. It resulted 
simply from an interpretation of provisions in an act of assembly 
which applied solely to obligations held by saving institutions, hav
ing no capital stock. Provisos similar to Proviso 4, above quoted, 
are contained in Section 1 of the said Act of June 17, 1913, and 
in the said Act of July 15, 1919, but they likewise are applicable 
only to holdings of savings institutions having no capital stock, 
which have been issued tax free. The decision in the above case 
was, therefore, based upon no general principles of law or con
struction and clearly did not carry any implication that' the mere 
contract of the corporation issuing the indebtedness to the effect 
that it should be tax free could in itself impose a tax on such issuing 
corporation. On the contrary the court says, on page 246: 
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"The liability of the defendant for the tax .does not 
arise out of thf3 contract, but out of the legislation which 

• imposes the tax and which requires the defendant 
to collect and pay. The exemption from the tax is 
modified by the proviso as respects the one kind of 
securities; as to the other kind only, the exemption re
mains. The language of the proviso is descriptive 
merely of the kind which shall not receive the exemp
tion." 

In the instant case the exemption from all State taxation is on 
the "moneys in the various funds created" by the Retirement Act; 
there is no exclusion whatever provided from this exemption and 
it must, therefore, apply generally. 

We have seen that a contract between the principal parties to the 
transaction cannot impose a tax; that this can be done only by the 
Legislature and in the instant case the Legislature made the exemp
tion, above referred to, a general one. In other words, since the 
Legislature has seen fit to expressly release this holder from all 
State taxes, it follows that in the a:bsence of an express statutory 
provision to the contrary, the issuing school district, whose treasurer 
is only the collector, is likewise released. The effect of the school 
district's contract with the holder, in the absence of an express 
statutory provision to the contrary, is simply to pay the tax if. any is 
due; its effect is not to impose a taa: where one is not otherwise due. 
The case of Oommonwealth v. Lehigh Valley R.R. Oo., supra, simply 
illustrates an express statutory exception to what is otherwise neces
sarily the rule. 

To hold otherwise would mean that all corporate indebtedness 
issued tax free and held by holders expressly exempt by statute 

. would be taxable against the issuing corporation and such a conclu
sion would be entirely inconsistent with numerous decisions of our 
Supreme Court which have held that where bonds can not be shown 
to be taxa'ble the corporations which issued them can not be held 
responsible for failure to assess and collect the tax. 

Oomm<>nwealth v. Olairton Steel Oo., 222 Pa. 295. 

Oommonwealth v. N. Y. L. JiJ. & W. R. R. Oo., 145 Pa. 57. 

Oommonwealth v. Lehigh Valley R.R. Oo., 186 Pa. 295. 

Oommonwealth v. ,Jarecki Mfg. Co., 204 Pa. 126. 

You are, therefore, advised that the bonds issued by the Sehool 
District of Foster Township, , McKean County, Pennsylvania, when 
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held by the State Annuity Reserve Fund No. 2, are not subject to 
the State tax on loans provided by the act of June 17, 1913, supra, 

' . 
as amended by the Act of July 13, 1919, supra. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGE-R, 

Assistant Deputy Attorney General. 
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OPINION TO THE COMMISSIONER OF FISHERIES 
Commissioner of Fisheries- Ittt erpretation of the provisions of Chapter 2, Article 

IV, S ection 40 of the Fish Code of 1925, P. L. 451. 

Department of Justice, 
Harrisburg, Pa., Februa1y 20, 1926. 

Honorable N. R. Buller, Commissioner of Fisheries, Harrisburg, Pa. 
Sir: You ask for an interpretation of the provisions of Chapter 

2, Article IV, Section 40 of the Fish Code of 1925, P. L. 451, which 
provides as follows : 

"Section 40. Number of Fish which may be Caught. 
No person, exce.pt as in this Article otherwise provided, 
shall in any one day catch, kill or have in possession 
more .than the number of fish hereby designated for the 
respective species, that is to say: 

(a) Charr, or trout, of the combined species, twenty
five * * *." 

You state that your Board has ruled that: 
"No person shall have in possession (on the stream) 

or in any one day more than twenty-five trout of the 
combined species. If the fisherman is on a trip covering 
three or four days and returns with more than twenty
five trout in his possession, the burden of proof as to 
when and where the same were caught rests with the 
person having the trout." 

Since a strict interpretation of this section of the Act could be 
made to read: 

"No person, except as in this Act otherwise provided, 
shall in any one day * * * have in possession more than 
the number of fish hereby designated for the respective 
s;pecies, that is to say: 

(a) Charr, or trout, twenty-five." 

the interpretation as contained in the Rule of your Board is one 
which can readily be adopted as being within the intent of Section 
40, referred to above, es~cially since Chapter XII, Section 50, pro
vides that: 

"the Commissioner with the approval of the Board, 
may promulgate such rules and regulations for the 
angling, catching, or removal of fish in or from any 
waters, wholly within the Commonwealth as he may 
deem necessary," 

and also since Section 276 of Chapter XIV provides that: 
"In all cases of arrest for the violation of any of the 

;provisions of this Act the possession of the fishes * * * 
shall be prima facie evidence of the violation of this 
Act." Very truly yours, 

DEPARTMEN'r OF JUSTICE, 
FRANK I. COLLMAR, 

Depl/,(,ty Attorney General. 
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OPINION TO THE SECRETARY OF FORESTS AND 
WATERS 

Department of Forests and Waters-Fort Washington Parle Commission-Act of 
1915, P. L. 1053; Act of 1923, P. L. 498. 
The Department of Forests and Waters does not have any authority to take any 

steps whatever looking toward the acquisition of additional land for 1 Fort Wash
ington Park Commission. 

Department of Justice, 
Harrisburg, Pa., Octo>ber 26, 1926. 

Major R. Y. Stuart, Secretary of Forests and Waters, Harrisburg, 
Pennsylvania . 

. Sir: We have your request to be advised with respect to the present 
status of the Fort Washington Park Commission which was created 
by the Act of June 18, 1915, P. L. 1053. We understan~ that you 
desire to know specifically by wha,t procedure the land which is in
tended to constitute Fort Washington Park must be acquired. 

The Act of June 18; 1915, P. L.1053 provides that the Commissioners 
of Fall'.mount .Park should constitute a Commission for the purpose 
·Of causing a survey to be made of the land necessary to establish a 
public park including and surrounding the historic sites of Mil.itia 
Hill and Fort Hill upon which was erected Fort Washington in 
Whitemarsh Township, Montgomery County. Upon the preparation 
of the survey it was to be filed in the offi.ce of the clerk of the Court 
of Quarter Sessions of Montgomery County and upon the filing of 
.the survey the owners of land included within the boundaries of the 
proposed park were to be on notice that their land might be taken 
by the Commonwealth for park purposes with the result that they 
would not be entitled to any damages for the taking of any buildings 
or parts thereof erected on said ground after the date of tpe filing 
of the survey . 
. The Commission thus created performed the duties imposed upon 

;it by the Act of 1915 to the extent of having a survey made as there
in directed, but the survey 'has never been filed. The Commission 
did, however, acquire approximately one hundred and seventy acres 

. of land, partly by purchase and partly by gift .. . The land . acquired 
by gift was subject to a mortgage which has not been paid off, and 
upon which the Commonwealth has for some years been paying 
interest. 

On June 7, 1923 the Governor approved the Administrative Code 
(P. L. 498), Section 2 of which ·abolished the Fort Washington Park 

, Commission and Section 2901 of which repealed in to to the A!ct of 
•of J .une 18, 1915, P. L. 1053. 

(211) 
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In connection with the abolition of this Commission the Legisla
ture transferred to the Department of Forests and Waters the duty 
of supervising, maintaining, improving and preserving all parks be
longing to the Commonwealth (excepting only Valley Forge Park, 
Washington Crossing Park and the State Park at Erie) and made it 
the duty of that Department from time to time to acquire additional 
lands for State parks when money should have been specifically appro
priated by the General Assembly (Section 1606 (b) of the Cod,e). 
The Legislature also created a new Commission within the Depart
ment of Forests and Waters to be known as the Fort Washington 
Park Commission (Section 203 of the Code). The organization of 
this Commission was provided for in Section 439 (b) of the Oode. 
Its duties were specifically set forth in Section 1615 of the Code which 
provides that the several advisory park commissions shall have the 
right from time to time to meet for the purpose of considering and 
studying the work of the Department of Forests and Waters with 
regard to the particular parks over which they respectively have 
jurisdiction and to make recommendations and render advice to the 
Department with reference to the conduct, improvement and main
tenance of such parks. For these purposes the Fort Washington 
Park Commission was specifically given jurisdiction over Fort Wash
ington Park, Montgomery County (Section 1615 (a) of the Code.) 

One other Section of the Administrative Code should be mentioned 
in this connection, namely, Section 2102 (f), which empowers the 
Department of Property and Supplies "to purchase or condemn lands 
for the purpose of adding the same to any of the public lands, parks 
* * * of the Commonwealth whenever in the judgment of the Secretary 
of Property and Supplies and of the Governor the purchase of such 
additional lands is necessary, * * *" but under the procedure for 
condemnation specified in this Section of the Code, (the procedure 
set forth in the Act of July 15, 1919, P. L. 976), the Secretary of 
Property and Supplies could enter upon and take possession of land 
only after giving security or after an appropriation has actually been 
made for the purchase of the land which the Secretary and the 
Governor desire to acquire for the Commonwealth. In the present 
instance, the Legislature has neither authorized security to be en
tered nor made an appropriation. 

The Legislature did not transfer to any agency of the Common
wealth the former duty of the Fort Washington Park Commission 
to file in the Court of Quarter Sessions of Montgomery County the 
survey of lands which ought to be comprehended within the pro
posed Fort Washington Park. This omission may have been due to 
the Legislature's failure to understand that the Fort Washington 
Park Commission had not yet actually filed the survey. · 
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A study of the statutory provisions to which reference has been 
made leads to the following conclusions in accordance with which 
you are advised that: 

1. The Fort Washington Park Commission as it previously existed 
was entirely abolished by the Administrative Code and the present 
Fort Washington Park Commissfon is merely an advisory board 
within your Department for the purpose of studying your Depart
ment's activities in connection with Fort Washington Park and 
making recommendations thereon; 

2. There is no agency of the State government which now has the 
power to file the survey authorized by the Act of June 18, 1915, P. L. 
1053, in the office of the Clerk of the Court of Quarter Sessions of 
Montgomery County. To authorize your Department to file this 
survey it will be necessary for the Legislature to give you authority 
for so doing; 

3. Your Departmen't is charged with the duty of "supervising, 
maintaining, improving and preserving" the land thus far acquired 
as a part of Fort Washington Park ; 

4. Neither the Department of Property and Supplies nor your 
Department can without legislative action acquire any additional 
land for Fort Washington Park. Indeed without an appropriation 
by the Legislature your Department does not have any authority to 
take any steps whatever looking towards the acquisition of additional 
lands for this Park; and if the Legislature should desire your De
partment to acquire additional land and make an appropriation there
for, it should also give you specific authority to institute condemna
tion proceedings, if necessary, as your Department does not now 
have the power to condemn land for park purposes. 

Very truly yours, 

DEPARTMENT OF JUS'L'ICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 



OPINIONS TO THE BOARD OF GAME 
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OPINIONS TO THE BOARD OF GAME COMMISSIONERS 

Oitizenship-MUlf'ried aUen women-Remarriage-Loss of citizenship-Federal 
.Act of Sept. 22, 1922. 

1. If an alien woman, prior to the passage of the Federal Act of Sept. 22, 1922, 
ch. 411, 42 Stat. at L. 1022, had married a naturalized foreigner, she thereby be
ca~e a citizen of the United States by virtue of her marriage. 

2. If an alien woman,, subsequent to the passage of the Act of 19:!2, marries a 
naturalized foreigner, she does not thereby become a citizen of the United States, 
but in order to become such she must meet the requirements of the Act of 1922. 

3. If at the time of the death of her first husband a woman was a citizen of the 
United States, and subsequently, but proir to the passage of the Act of 1922, mar
ried an alien, she thereby took the citizenship of her husband · and lost her status 
as a United States citizen. 

4. But if at the time of the death of her first husband she was a citizen, and 
th~m, subsequently to the passage of the Act of 1922, married an alien, she did not 
thereby lose her citizenship. 

5. In order to do so she must renounce her citizenship before a court having 
jurisdiction over the naturalization of aliens as provided by the act ; but if the 
alien whom she married was ineligible to citizenship, she thereby lost her ci~i.zen
ship. 

Department of Justice, 
Harrisburg, Pa., Decembe: 18, 1925. 

Mr. J.B. Truman, Chief, Bureau of Inspection, Board of Game Com
missioners, Harrisburg, Penna. 

Sir:. I am in receipt of your communication asking (a) The status 
as to dtizenship of an alien woman who marries a naturalized 
foreigner (citizen) ; (b) As to her status as a citizen if she, having be
come a widow then marries an alien. You ask this question because 
under our Pennsylvania laws an alien cannot legally possess guns. 

A 

The Federal statutes relating to this subject are the Act of March 
2, 1907, C 2534, and the Act of September 22, 1922, C 411. Prior to 
the passage of the Act of 19'22, referred to above, the law in relation 
to your question was that whenever a woman is in a state of marriage 
to a citizeDI, whether his citizenship existed before or after his mar-

. riage, she becomes by that fact a citizen also. Kelley vs. Owens, 7 
Wall. (U.S.) 496; 11 Corpus Jur-is 780,• 14 Opinion of Attorney Gen
eral, 402; U. S. Revised Statute8, Section 1994. 

But the Federal Act of September 22, 1922, Section 2, referred to 
above, provides as follows : 

"Any woman who marries a cWzPn of the United 
States after the passage of this act, or any woman whose 

(217) 
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husband is naturalized after the passage of this act, 
shall not become a citizen of the United States by reason 
of such marriage or naturalization; but if eligible to 
chizenshi,p she may be naturalized upon full and c?m
plete compliance with all requirements of the naturahza
tion laws, with the following exceptions: (a) no declara
tion of intention shall be required; (b) in lieu of the 
five year period of residence within the Uni(ed States and 
the one year period of residence within the state or terri
tory where the naturalization court is held, she shall 
have resided continuously in the United States, Hawaii, 
Alaska or Porto Rico for at least one year immediately 
preceding the filing of the petition." 

Therefore, in answer to your question (a), I am of the opinion 
that if an alien woman, prior to the passage of the Federal Act of 
September 22, 1922, C. 411, had married a naturalized foreigner 
(citizen) she thereby became a citizen of the United States. But if 
an alien woman subsequent to the passage of the Act of 1922 mariied 
a naturalized foreigner "(citizen), she did not thereby become a 
citizen of the United States. In order to become such she must meet 
the requirements of the Act of 1922 as provided above. 

B. 
As to her status as a citizen if she, having become a widow, married 

an alien, this question must be considered in relation to whether she 
had married her first husband before or after the passage of the Act 
of 1922. The Act of September 22, 1922, C 411, Section 3, provides 
as follows: 

"A woman citizen of the United States shall not cease 
to be a citizen of the United States by reason of her 
marriage after the passage of this act, unless she makes 
a formal renunciation of her citizenship before a court 
having jurisdiction over naturalization of aliens: Pro
vided that any woman citizen who marries an alien in
eligible to citizenship shall cease to be a citizen of the 
United States. If, at the termination of the marital 
status she is a citizen of the United States she shall re
tain her citizenship regardless of her residence. If, 
during the continuance of the marital status she resides 
continuously for two years in a foreign state of which 
her husband is a citizen or subject, or for five years con
tinuously outside of the United States, she shall there
after be subject to the same presumption as is a natural
ized citizen of the United States * * *." 

'rherefore, in answer to your question (b), the status of the woman 
as regards citizenship at the time of her second marriage must be 
taken into consideration; if at the time of the death of her first 
husband a woman is a citizen of the United States and subsequently, 
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(but prior to the passage of the Act of 1922, referred to above), 
married an alien, she thereby took the citizenship of her husband 
and lost her status as a United States citizen. But if at the time 
of the death of her first husband she was a citizen and then subsequent 
to the passage of the Act of 1922 she married an alien, she did not 
thereby lose her citizenship. In order to do so she must renounce 
her citizenship before a court having jurisdiction over the naturaliza
tion of aliens, as provided by the Act; but if the alien whom she 
married was ineligible to citizenship, she thereby lost her citizenship. 

Very truly yours, 

DEPARTMENT OF ,JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

' 

Ganne laws-Preservation of game on national forest lands-Jurisdiction of Penn
sylvania. 

1. The State of Pennsylvania has jurisdiction for the protection of wild life on 
national forest lands, except so far as its regulation· is in conflict with the Acts of 
Congress. 

2. Such jurisdiction may be superseded at any time by appropriate action of 
the Federal Government. 

3. The Board of Game Commissioners of Pennsylvania has authority to enter 
into a co-operative agreement with the Secretary of Agriculture of the United 
States for the administration of the Pennsylvania game laws on national forest 
lands. 

Department of Justice, 
Harrisburg, Pa., December 17, 1926. 

W. Gard Conklin, Chief, Bureau of Refuges and Lands, Board of 
Game Commissioners, Harrisburg, Pa. 

Dear Sir: Your letter of February 20, 1926, and the letters sup
plementary thereto in reference to the esta:blishinent o.f Game Refuges 
on lands purchased by the National Government in this State have 
been referred to me for an opinion. 

As I understand your inq~iry,. it raises the following questions: 

1. Does the Commonwealth of Pennsylvania have full 
jurisdiction over game on lands owned by the National 
Government in Allegheny National Forest and in Toby-_ 
hanna National Forest? 

2. Does the Board of Game Commissioners have au
thority to enter into a cooperative agreement with the 
Secretary of- Agriculture of the United States for the. 
purpose of regulating wild life within these forest areas? 

On lands acquired by the United States under the Act of May 11, 
1911, P. L. 71 and its amendments and under the authority conferred 
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upon the Secretary of Agriculture of the United States by the Weeks 
Law the jurisdiction of Pennsylvania as to game and fish is super
seded by the laws of the United States a,nd the regulations of the 
United States Department of Agriculture. This position is fully 
supporJ:ed by the Opinion of Deputy Attorney General Swope given 
to Gifford Pinchot, Forestry Commissioner, September 26, 1921. I 
have re-examined the questions there covered and concur in that 
Opinion. This covers the situation as to Allegheny National Forest. 

'.('he effect of this situation would be that if the President of the 
United States "Should establish a Game Preserve on lands acquired 
ill Pennsylvania the regulations of the Secretary of Agriculture re
specting the game on such lands would supersede the Laws of that 
State." (Opinion C. W. Boyle, Assistant Solicitor, May 9, 1922). 

Tobyhanna National Forest is established under the authority of 
Section 9 of the Act of Congress approved June 7, 1924 authorizing 
the establishment of National Forests on Lands within the boundary 
of Government Reservations. This area would be administered by 
the Secretary of Agriculture of the United States under such rules 
and regulations and in accordance with such geueral plans as may be 
jointly approved by the Secretary of Agriculture and the Secretai·y 
of War. The War Department can take over the entire reservation 
and its control at any time for purposes of National defense. Aside 
from these considerations, there is nothing to prevent the Secretary 
of Agriculture from adopting the State Game and Fish Law as its 
regulation of game and fish on this reservation. The jurisdiction, 
however, is in the Federal authorities if they see fit to assume it and 
not in Pennsylvania except as such jurisdiction may be conceded to 
Pennsylvania by the policy of such Federal authorities. 

While it is true the Laws of Pennsylvania as to game and fish 
on National Forest Lands is superseded by the Laws of tbe United 
States, yet, it appears to be the practice of the United States Depart
ment of Agriculture to recognize the existence of the State Game 
Laws and to cooperate with the State in the enforcement of these 
Laws. It is stated in the National Forest Manual, under the title, 
"Hunting and Fishing Trespass" that, "Prosecutions for Game Tres
pass are usually based on the violation of a State Game Law or 
more rarely Regulation T-7," which makes it possible to bring prose
cution before the nearest United States Commissioner. 

The. provisions of the Grazing Manual as to game refuges recog
nize the jurisdiction of the State over State Game Refuge!;! and 
provide that State Acts creating them "apply to all lands embraced 
within the prescribed area including public lands of the United 
States unless they conflict with the Acts of Congress." This Manual 
also contains elaborate provisions for cooperation with tne State in 
enforcing the State Laws for protection of game. The antho.rity of 
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the Department of Agriculture to cooperate with the States for the 
protection of wild life on National Forest Lands is based on the Act 
of Congress of May 23, 1908, 35 Statute 251 which provides that: 

"Hereafter officials of the Forest Service designated 
!by the Secretary of Agriculture shall in all ways that 
are practicable aid in the enforcement of the laws of 
the States and territories with regard to stock, for the 
prevention and extinguishment of forest fires and for 
the protection of :fish and game." 

It appears, therefore, that the National Forest authorities as a 
matter of practice do recognize the jurisdictfon of the State Game 
Laws over National Forest Lands and that the State does have 
jurisdiction for the protection of wild life on such lands except so 
far as its regulation is i,n conflict .with the Act of Congress. This 
jurisdiction, however, may be superseded at any time by appropriate 
action of the Federal Government. · The policy of cooperation seems 
to be firmly established and for practical purposes may be regarded 
as permanent. 

It remains to consider the second question. The Secretary of 
.Agriculture has proposed a cooperative agreement under which he 
adopts the game laws of Pennsylvania for the regulation of Toby· 
hanna National Forest and constitutes the Board o.f Game Com
missioners his agents for the e:q.lorcement of these ·laws. 

The answer to this question must be found by an examination of 
the powers conferred upon these Commissioners by the Laws of 
Pennsylvania . . 

S'ection 815 of the Game Law provides: 
''The board may also, with and by the consent of the 

State Forestry Department or proper Federal author
ity locate State game reserves on State Forest,or Na
tional Forest." 

Section 840 reads as follows: 
"The board in{l.y formulate, adopt, and post such 

rules and regulations for the g0vernment of lands 
under its control, and for protection and propagatio:r.. 
of game thereon, as it may deem necessary for their 
proper use and administration, or as may be estab
lished pursuant to agreements with the State Forest 
Commission or proper Federal authority or lessors. 
Such rules ·and regulations shall be the law of this 
Commonwealth controlling such lands, and a vfblation 
of any of the provisions of such rules and regulations 
shall subject the offender to the pay·ment of :fines pro
vided for in this article for the violation of such rules 
and regulations." 
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Section 841 contains the following provision: 
"In connection with the official duties, it is lawful 

for any memlber or employe or duly appointed agent of 
the board or the Department of Forestry or the Federal 
Forest Service to go upon a game refuge at any time 
and in any manner, with or without firearms or traps 
or dogs." 

These Sections indicate that at least as to game refuges the Legis
lature had directly within its contemplation some form of under
standing would naturally take the form of an agreement which 
would :rpake specific the things to be performed by the parties and 
would make a formal record of the understanding. 

The Game Law grants no specific authority to the Board of Game 
Commissioners to enter into a general agreement with the Secretary 
of Agriculture for the enforcement of the Game Laws within a 
National Forest. In Section 209 it is made the duty of the board 
"to protect, prosecute, and preserve the game, fur bearing animals 
and protected birds of the State, and to enforce, by proper action 
and proceedings, the Laws of this Commonwealth relating to the 
same." The imposition of this duty carries with it a grant of power 
sufficient for the proper and complete performance of the duty 
imposed. 

The proposed agreement requires the Board of Game Commis
sioners to enforce the Game Law of Pennsylvania within the limits 
of the National Forests. This is exactly the duty imposed upon 
the Board as to the whole State. Beyond a requirement that the 
Board shall make a report to the Secretary of Agriculture as to 
the administration of the Game . Laws in this area, the Board as
sumes no duty which it does not already have as to the State at 
large. If the · Board is to establish refuges on or near National 
Forest Lands it is essential that it should have control of the ad
ministration of the Game Laws not only on the refuge itself but 
on the adjoining lands. It seems fair to conclude, therefore, that 
the power to make such a cooperative agreement with the National 
Forest authorities is essential in a proper and efficient performance 
by the Board of Game Commissioners of the duties imposed upon 
it by Law. 

I am of the opinion that the Board of Game Commissioners has 
authority to enter into a cooperative agreement with the Secretary 
of Agricultu;e for the administration of the Pennsylvania Game 
Laws on National Forest Lands and I therefore answer the second 
question in the affirmative. 

Very truly yours, 
DEPARTMENT OF JUSTICE 

M. A. CARRINGER, 
De'{>Uty Attorney General. 
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OPINIONS TO THE GOVERNOR 

J1istice of the peace-Vacancy in office-A.ppointrnent-Constitittional officer. 

1. A justice of the peace is an <!lective, constitutional officer. 
2. No vacancy exists in the office of justice of the peace until the encumbent is 

removed in one of the ways provided in a1•ticle vi, section 4, of the Constitution 
for r emoving elective officers, or until his deat!h is proven, or his resignation 
received. 

Department of Justice, 
Harrisburg, Pa., January 15, 1925. 

Honora:ble Gifford Pillchot, Governor of Pennsylvania, Harrisburg, 
Pennsy 1 vania. 

Sir This Department is in receipt of your request for an opm10n 
as to whether under the facts submitted a vacancy exists in the office 
of the Justice of the Peace of the Borough of Freeland, Luzerne 
County, Pennsylvania, which you may fill by appointment. 

The facts are as follows : 
Charles K. Kusmider, a duly elected and commissioned Justice of 

the Peace for said Borough, whose term has not expired, disappeared 
from Freeland during the l.atter part of August, 1924, and has not 
returned. His whereabouts cannot be ascertained. 

Article VI, Section 4 of the Constitution of Pennsylvania is as 

follows: 
"All officers shall hold their offices on the condition 

that they behave themselves well while in office, and 
· shall be removed on conviction of misbehavior in office 
or of any infamous crime. Appointed officers, other 
than judges of the courts of record and the Superin
tendent of Public Instruction may be removed at the 
pleasure of the power by which they shall have been 
appointed. All officers elected by the people, except 
Gove1·nor, Lieutenant Governor, Members of the Gen
eral Assembly and ,Judges of the courts .of record 
learned in the law, shall be removed by the Governor 
for reasonable cause, after due notice and full hearing, 
on the address of two-thirds of the Senate." 

"Under the new Constitution there are three kinds 
of removal, to wit: 

"On conviction of misbehavior or crim.e, 

"At the pleasure of the appointing power, and 

"For reasonable cause on the address of two-thirds 
of the Senate. 

"All officers are subject to the first kind, appointed 
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officers to the second and elected officers to the third." 
Com. ex rel. vs. Likely, 267 Pa. 310. 

A Justice of the Peace is an elective, constitutional officer. Bow
man's Case, 225 Pa. 364, 368. 

In Bowman's Case the Act of May 25, 1907, P. L. 257 was held 
unconstitutional. That Act authorized the respective Courts of 
Common Pleas of the Commonwealth to declare vacant the office 
of an Alderman or Justice of the Peace who shall for a period of 
six calendar months, at any time during his term of office, fail or 
neglect to reside an<l maintain an office in the ward, district, bor
ough or township, for which he was elected and commissioned. 
The appellant in that case, being a duly elected and commissioned 
Justice of the Peace for the Borough of Brownsville, whose term 
was unexpired, had been absent in Europe for a period of six months 
and one day when a petition was presented to the Court under the 
aforesaid Act of 1907, setting forth the fact of such absence and 
praying for a rule to show cause why his office should not be de
clared vacant. The rule was made absolute, and from the decree 
declaring the office vacant an appeal was taken to the Supreme 
Court. Held, reversin~ the decree of the lower Court, that: 

"A constitutional direction as to how a thing is to 
be done is exclusive and prohibitory of any other which 
the legislature may deem better and more convenient. 
As the people have spoken directly in adopting their 
organic law, their representatives in General Assembly. 
met are at all times bound . in undertaking to act for 
them, and what is forbidden, either expressly or by 
necessary implication, in the constitution can not be
come a law." (225 Pa. 364-367). 

The same rule, of course, applies to the executive, and it was held 
in an opinion by Attorney General McCormick in 8w:anck's Case, 
16 Pa. County Court Report 318 that physical or mental disability 
of an incumbent of the · office of alderman does not create such a 
vacancy as may be filled by the Governor, l}nless the office h::is been 
declared vacant in the manner as provided by Article VI. Section 
4 of the Constitution. See also opinion of the same Attorney Gen
eral. as recorded in fi Pa. Dis. Rep . . 158, in which a similnr con
clusion is reached with respect to a Judge of the Court of Common 
Pleas who had been incapacitated for work for three years due to 
physical disability. 

You are, therefore, advised that under the facts submitted, no 
vacancy exiRtR in fhe Raid office of Jnstice of thP Peace for the 
Borough of Freeland, and yon are not authorized to make an ap
pointment until the said Charles K. Kusmider is removed therefrom 
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ip one of the two ways provided in Article VI, Section 4 of the Con
stitution for removing elective officers, or until his death is proven 
or his resignation received. 

Yours very truly, 

JAMES 0. CAMPBELL, 
First Depu.ty Attorney General. 

Governor-Commission-Duties of Officers so Appointedr-Act of February 27, 1865, 
P. L. 225. . 

Under the Act of February 27, 1865, P. L. 225, and its supplements, the Gov
ernor is authorized, on the request of an Express Company, to issue a commission 
to any officer, and known as "Express Police," without designating any county in 
which the same is to be effective, provided the applicant company is located within 
the State or runs through or into any county of the State, the counties in which 
such commission shall be valid to be determined by the recording of the oath and 
commission as provided for in said Act of 1865. 

Department of Justice, 
Harrisburg, Pa., May 25, 1925. 

Honorable Gifford Pincp.ot, Governor of Pennsylvania, Harrisburg, 
Pennsylvania. 

Sir: This Department has your request for an opinion as to your 
authority to appoint and to commission "Express Police" who shall 
have authority to act as such in every county of the State. 

It appears that the custom in issuing such commissions has been 
to include therein a statement of the counties in which the appointed 
policemen is authorized to act, the counties so named being limited 
to those in which the property of the applicant company is located. 

It also appears that, in the instant case, an express company has 
made application for the appointment of policemen to be commis
sioned to act in every county of the State in order that they may 
be used to protect express comp,any property in those counties in 
which the company has its offices, in those in which delivery of ex
press matter is made, and in those through which it is carried while 
in transit. 

The authority of the Governor to appoint and commission police
men upon the request of express companies, to be known as "Express 
Police" is contained in the Act of April 8, 1925, which is an amend
ment to . Section 1 of the Act of April 11, 1866, P. L. 99, which is 
a supplement to the Act of February 27, 186'5, P. L. 225. The Acts 
of 1925 and of 1866 do not contain any limitation as to the territory 
within which policemen appointed thereunder may operate, nor any 
limitation as to the counties for which they may be commissioned. 
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The terms of the aforesaid Act of 1865 are applicable to "Express 
Police'' and answer your inquiry. 

Its relevant provisions are as follows: 
The Governor, upon application of a railroad company (express 

company) may appoint such persons as the company designates as 
policemen and issue a commission to them to act as such. 

"Every policeman so appointed shall, !before entering upon the 
duties of his office, take and subscribe the oath required by the 
eighth Article of the Constitution, before the recorder of any county 
through which the railroad (express company), for which such 
policeman was appointed, shall be located ; which oath, a'fter being 
duly recorded by such recorder shall be filed in the office of the Sec
retary of State and a certified copy of such oath, made by the re
corder of the proper county, shall be recorded, with the commission, 
in every county through, or in1·o which, the railroad (express com
pany), for which such policeman is appointed, may run and in which 
it is intended the said policeman shall act; and such policeman, so 
appointed, shall severally possess and exercise all the powers of 
policemen of the City of Philadelphia in the several counties in 
which they shall be so authorized to act as afqresaid." 

In order that these policemen may be qualified as such this act 
requires: (1) That a commission be issued by the Governor, which 
may 'be issued if the applicant company is located within the State 
or runs through or into any couni.-y of the State, i. e. operates within 
any county; (2) That the oath subscribed by the Act be ;i,dminis
tered as therein prescribed; and (3) That the commission and a 
copy_ of the oath be filed with the Secretary of the Commonwealth 
and in those counties within which such applicant company operates 
and in which it is desired that such commission shall be effeetive. 

The express company is a common carrier authorized to do busi
ness throughout the State and as such it must accept for trans
portation and delivery all express matter presented to it for de
livery in those localities in wh'ich it does business. This obliga
tion may involve transportation through any county of the State. 
In transporting- such property it may use its own vehicles or those 
of others, including the railroad's. In so transporting such prop
erty, whether in its own vehicles or those of others, including rail
road cars, the express company runs or operates through or into 
every county so traversed. 

You are therefore authorfaed to issue a commission to any such 
noliceman, without designatini:r any county in which the same is 
to he effective, provided the applicant company is located within 

the State or runs through or into any county of the State as above 
indicated, the counties in which such commission shall be valid to 
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be determined by the recording of the oath and commission as pro
vided for in the said Act of 1865. 

If preferable, in. order to conform with custom, such co,rnmission 
may contain the counties in which such policeman is authorized to 
qu:;tlify to act as above indicated, however, the fact that a county 
is so named will not authorize the policeman to act therein unless 
(1) the company requesting his appointment shall be located therein 
or (2) unless the company shall run or operate through or into 
it, and until he has qual:fied therein as . required in the said Act of 
1865. 

V ~ry truly yours, 

DEPAR'rMEN'l' OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Courts-Judges-President judges' commissions-Priority of commission--Oonsti
tution, Schedule No. 1, ,;ections 15 and 16-Act of May 25, 1921. 

1. In a judicial district where there are thre.e or more judge,s and the president 
judge dies, that one of the remaining judges, who is oldest in commission, that is 
oldest in continuous service, ls entitled to be president judge, although the com
mission under which he is actually serving may be junior in date to that of one 
or more of the other judges. 

12. A construction of 1!he Act of May 25, 1921, P. L. 1163, which would establish 
any other rule would render the act unconstitutional. 

3. It is the rule of the Depar:tment of Justice that, unless for very strong and 
compelling reasons, it will not reverse or· materially modify the opinion of pre
vious Attorneys-General, and this rule applies with great force when any such 
opinion has been referred to specifically by the Supreme Court and unequivocally 
approved. 

Department of Justice, 
Harrisburg, Pa., December 8, 1925. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, Pa. 

Sir: I have received your request for an opinion on the following: 

Honorable Henry M. Edwards died November 28, 1925. 
At the time of his death he was President Judge of the 
45th ,Judicial District, namely, Lackawanna County. 
His death left, commissioned as Judges of the 45th Judi
cial District, Honorable Edwar.d C. Newcomb, who has 
been by re-election, in continuous service as a Judge of 
the 45th Judicial District for twenty-four years, and 
Honorable George W. Maxey, who has been commis
sioned and in continuous service as a Judge of the 45th 
Judicial District for six years. Judge Newcomb's 
present commission will expire on the first Monday 
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of January, 1932, and Judge Maxey's present commission 
will expire on the first Monday of January, 1930. In 
other words, Judge Maxey's commission will be the first 
to · expire as compared with Judge Newcomb's. The 
question is, whether Judge Newcomb or Judge Maxey 
is entitled to be commissioned President Judge in place 
of Judge Edwards. 

Sections 15 and 16 of "Schedule No. 1" (Adopted with the Con· 
stitution,) read as follows: 

"Sec 15. Judges in Commission. Judges learned in 
the law of any court of record holding commissions in 
force at the adoption of this Constitution shall hold 
their respective offices untll the expiration of the terms 
for which they were commissioned, and until their suc
cessors shall be duly qualified. The Governor shall 
commission the president judge of the court of first 
criminal jurisdiction for the counties of Schuylkill, 
Lebanon and Dauphin as a judge of the court of common 
pleas of Schuylkill county, for the unexpired term of 
his office." 

Section 16. President Judges. Casting Lots. Associ
ate Judges. After the expiration of the term of any 
president judge of any court of common pleas, in com
mission at the adoption of this Oonstitution, the judge of 
such court learned in the law and ol(l.est in commission 
shall be president judge thereof; and when two or more 
judges are elected at the time in any judicial district 
they shall decide by lot which shall be president judge; 
but when a president judge of a court shall be re-elected 
he shall continue to be president judge of that court. 
Associate judges not learned in the la:w, elected after the 
adoption of this Constitution,. shall be commissioned to 
hold their offices for the term .of five years from the first 
day of January next after their election." 

Section 10 of the Act of May 25, 19·21, P. L. 1163, provides: 
"In all districts in which, by the provisions of this act, 

two or more judges are provided, one of said judges shall 
be the president judge of said district, and the other or 
others shall be the additional law judge or judges there
of. The judge of said districts whose commission shall 
first expire shall be the president judge thereof, except 
when the president judge has been or shall be re-elected, 
in which case he shall continue to be president judge." 

'l'he above statutory provision, if Schedule 16 of the Constitution 
had not been interpreted by the Supreme Court as providing a per
manent and not merely a temporary rule of succession, would require 
the issuance of the commission of president judge to Judge Maxey 
as he is the judge whose commission "shall first expire." Under 
the statute the judge whose commission "shall first expire" is entitled 
to the commission of president judge. 
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It appears that, with no exception since 1877, the rule used for 
determining who shall be considered President ,Judge, in case .of 
a vacancy in that position caused by the death, resignation or non
election of the former President Judge, has been that the remaining 
judge "oldest in commission", namely, "oldest in continuous service", 
is to be President Judge, and commissioned as such, "without regard 
to the date of the commission under which he was" serving at the 
time the vacancy in the position of President Judge happened. (See 
Oomrnonwealth vs. Pattison, 109 Pa. 165, at the bottom of Page 170). 

In 1885, the Supreme Court, in said case of Oommonwealt'h. 1J'1S. 

Pattison, 109 Pa. 165, referred to an opinion of Attorney General 
George Lear, given to Governor Hartranft in 1877, which I have been 
unable to discover and in which the Attorney General advised that 
the expression in Section 16 of the Schedule adopted at the same time 
with the Constitution of January 1, 1874, by the use of the words 
"oldest in commission", referred to the judge who was "oldest in 
continuous service", and not to the judge whose commission at the 
moment was the oldest, and for that reason would first expire. 
With regard to this opinion of the Attorney General, the Supreme 
Court in the Pattison case says: 

"So far as we know, this construction, as to the cor
rectnes8 of wkich we entertain no doubt, has ever since 
been adhered to by the executive department." 

It is a present rule of the Department of Justice, that unless for 
very strong and compelling reason, it will not reverse or materially 
modify the opinions · of previous Attorneys General, and this rule 
applies with great force when any such opinion has been referred 
to specifically by the Supreme Court, and unequivocally approved. 

The opinion of the Supreme Court in the Pattison case (1885) did 
not turn merely upon the question as to the meaning of the ex
pression "oldest in commission" as used in Section 16 of the Schedule 
attached to the Constitution. If it had depended merely upon the 
meaning of those words and said Section 16, by being a temporary 
measure, had become inoperative by the passage of time and by the 
disappearance of the reasons for its enactment, the Legislature would 
have had the right to provide for the succession to the position of 
President Judge, as it attempted to specifically in 1901 and again 
in 1921, in terms which, if the Legislature had the right and power 
to provide for filling a vacancy in the position of President Judge, 
would have supplanted the Attorney General's opinion of 1877, and 
the Supreme Court decision in the Pattison case, in 1885, no longer 
applicable. 

The Supreme Court, however, decided in unequivocal terms in the 
Pattison case, at Page 171, that the provision in Section 16 of the 
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Schedule which reads: "After the expiration of the term of any 
President Judge of any Court of Common Pleas in commission at the 
adoption of this Constitution, the judge of such Court, learned in the 
law and oldest in commission shall be President Judge thereof", does 
not provide a special and temporary rule only for succession to the 
the position of President Judge in the single instance in each case 
when the term of a President Judge "in commission at the adoption 
of this Constitution" shall come to an end. The Court holds that 
the word "after" refers to all future time, at least (we can infer) 
until the Constitution is amended. Whether dictum or not, how can 
we ignore the plain meaning of Judge Sterrett's words, beginning 
at the middle of page 171: 

"Construing the fifteenth section, so far as it relates 
to president judges, in connection· with the first sentence 
of the sixteenth section, we have substantially this pro
vision, viz.: President judges in commission at the adop
tion of this Constitution shall hold their respective 
offices until the expiration of the terms which they 
were comm1ssioned, and thereafter the judge, of each 
court respectively, learned in the law ltnd oldest i.n com
mission, shall be the vresident judge thereof. * * '~ We 
have no doubt this was what was intended, but the 
thought was not as clearly expressed perhaps as it might 
have been: It is a mistake to suppose the word 'after,' 
with which the sixteenth section commences, is em
ployed in the sense of 'upon', thereby limiting the appli
cation of the rule of succession to the single event of 
the expiration of each commission in force at the adop
tion of the Constitution. It was evidently used in the 
sense of 'thereafter' referring not only to the expiration 
of the respective comnii.~sion8 then in force but to the 
expiration of e1iery subsequent comrnission.'' 

That the ~npreme Court was, at first impression, led to believe 
differently is shown in the Pattison case on Page 172, where it is 
stated: 

"My first impression was otherwise, but a careful 
examination of all the provisions relating to the sub
ject satisfied me that the framers of the Constitution 
intended fo establish a uniform s)·stem, whereby the 
judge oldest in commission in each of the courts of 
Common Pleas should be president judge thereof, subject 
to the temporary qualifications that the president judges 
in commission at the adoption of the Constitution should 
c'ontinue to serve as such, notwithstanding they might 
have associates learned in the law, who were their seniors 
in continuous service." 

In the light of the Pattison decision, it is not possible to hold 
that the Acts of 1901 and 1921 are constitutional to the extent that 
they attempt to provide, that in case of a vacancy, the judge whose 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 233 

present commission will expire first, is entitled to be President Judge. 
In the ~attison case, at page 172, the Supreme Court states that th~ 
idea of this rule "by which the judge oldest in continuous service 
will be president of the court, is neither new nor unnatural." Again, 
the Court states on the same page that, by the use of "language that 
does not fairly admit of any other reasonable construction," the 
framers of the Constitution have provided for filling a vacancy of 
President Judge by commissioning the "judge oldest in continuous 
service." 

A reading of the argument and decision of the Supreme Court in 
the Pattison case, gives a satisfactory reply to the quest ion you ask, 
namely, that H:onorable Edward C. Newcomb, being the judge in the 
45th Judicial District "oldest in commission", namely, "oldest in 
continuous servi~e", is President .Tudge of said 45th Judicial District, 
instead of Honorable George W. Maxey, even though Judge Maxey's 
present commission will be the first to expire; and that, therefore, it 
is the duty of the Governor to issue to Honorable Edward C. New
comb, a commission as President Judge of the 45th Judicial District, 
thus conforming to the rule laid clown by the Constitution for filling 
vacancies in the position of President Judge, said rule being con
firmed by the decision of the Supreme Court in the Pattison case,
and also by the uniform practice of Governors of the Commonwealth 
from the Attorney General's opinion given in 1877 to the present 
time. 

Yours very truly, 

DEPARTMENT OF JUSTICE 

GEORGE W. WOODRUFF, 
Attorney General. 
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Municipalities-Cities of the third class-Public officers-Aldermen--Eleotions
Acts of ,June 21, 1839, March 9, 1846, May 23, 1874, May 23, 1889, June 27, 
1913, Ma.y 3, 1917, and July 27, 1911. ' 

1. Where, at a general election, a person is elected to the office of alderman in 
a city of the third class at a time when t!he city has but one ward, such person is 
entitled to his commission to office, although shortly thereafter and before his 
commission shall have issued the city is divided into two wards. 

2. Since the Act of June 27, 1913, P. L. 568, a city of the third class may suc
cessfully function with one ward, and under the Act of May 23, 1874, P. L. 230, 
such city may elect one alderman for the city. 

3. If the city, after such election, is divided into two wards the alderman elected 
is entitled to his commission and to serve in the ward in which he has his residence. 

4. The certificate of election of an alderman by the return officers is prima facie 
title to the office. The commission issued by the Governor is only evidence of such 
title. 

5. The Act of May 3, 1917, P. L. 143, relates to special elections in cases of 
annexation of territory and not to a ca~e of a division of a city of one ward into 
two. 

6. Where a portion of a township is annexed to a city, if a justice of the peace 
resides in the portion not annexed, his right to his office continues; if he resides 
in the portion annexed to the city, his right to lb.is office ceases. 

Department of Justice, 
Harrisburg, Pa., December 31, 1925. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pennsylvania. 

Sir: A protest has been filed against the issuance of a commission 
as alderman to B. B. Samuels, who has been returned as elected to 
that office for the City of Clairton, upon which protest a hearing 
was held on December 23, 1925, at which the protestant and Samuels 
appeared in person and by counsel, as also the City Clerk of Clairton. 

The records of the Secretary of the Commonwealth show the follow
ing facts: 

( 1) The Boroughs of Clairton, North Clairton and Wilson, all of 
Allegheny County, were, by Letters Patent dated September 14, 1921, 
consolidated as the City of Clairton, a city of the third class, without · 
division into wards. 

(2) At the time of consolidation there were three and only three, 
duly commissioned acting Justices of the Peace within the three 
boroughs, the commission of each of whom expires January 1, 1926. 
No alderman was elected therein until November 3, 1925. 

(3) At the election held on November 3, 1925, the electors of the 
City of Clairton elected B. B. Samuels as Alderman. The return of 
the Prothonotary of Allegheny County certifies that Samuels filed his 
acceptance as Alderman of the first ward of the City of Clairton, 
which was later amended so as to show his acceptance as Alderman 
of the City of Clairton. 
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At the hearing on this protest, a certified copy of the final Order 
of the Court of Quarter Sessions of Allegheny County, at No. 35, 
}"'ebruary Sessions, 19;25, Miscellaneous Docket, was furnished this 
Department which will be filed with the Secretary of the Common
wealth. From said Order, the following facts appear: 

(1) By Order of the said Court, a special public election was duly 
held in the City of Clairton on November 3, 1925, to secure the assent 
or dissent of the electors to a division of the city into two wards as 
rreviously recommended by 1commiss~oners duly appo[nted, said 
proceedings being under the provisions of the Act of 1913, P. L. 568, 
as amended by Act of 1917, P. L. 1019. 

(2) The electors having assented to the same, the said Court on 
November 18, 1925, ordered and decreed that the said City should be 
divided into and consist of two wards, as i;lesignated in the Decree, 
to be known as the first and second wards. 

It is admitted by all parties concerned that B. B. Samuels is a 
resident of the second ward of Clairton. 

The protestant contends (1) that the election of Samuels was not 
in conformity with the constitutional requirement that aldermen 
shall be elected in the several wards, districts, boroughs, and town
ships by the qualified electors thereof because the City of Clairton 
was not divided into wards at the time of the electio.n; (2) that he 
is not entitled to his commission because he was not elected by the 
electors of the second ward, as subsequently erected, within which 
and for which he must now serve, if commissioned; (3) that because 
of the creation of new wards in the City of Clairton, ward officers, 
including aldermen, could be elected only at a special election called 
for that purpose and that no such special election was called; (4) 
that Jefferson Township, a portion of which was annexed to Clairton 
in 1924, and is now included within its second ward, had at the time 
of annexation, two duly commissioned and acting Justices of the 
Peace, the term of one of which. <:loes not expire until January 1, 1926. 

These objections will be considered in numerical order. 
1. Did the City of Clairton on November 3, 1925, comprise one 

ward or district within the contemplation of Article V, Section 11 of 
the Constitution? 

That Section provides, inter alia, "Except ~s otherwise provided in 
this Constitution, Justices of the Peace or Aldermen shall be elected 
in the several wards, districts, boroughs or townships by the qualified 
electors thereof at the municipal election in such manner as shall be 
directed by law and shall be commissioned by the Governor for a term 
of six years * * * No person shall be elected to such office unless he 
shall have resided within the township, borough ward or district for 
one year next preceding his election." 
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It is contended that because the City of Clairton on November 3, 
1925, was not divided into two or more wards, and that because its 
charter does not specify that the whole city comprises one ward, it 
does not contain a ward or district within the contemplation of the 
above quoted Section of the Constitution, and is, therefore, not entitled 
to elec't an alderman. There is no re'llson or authority to support 
that position. The Third Class City Acts of 1874, P. L. 230, 1889, P. 
L. 277 and 1913, P. L. 568 nowhere specify a minimum number of 
wards, but each one presupposes one or more wards. This is illus
trated by the fact that each of said Acts provides for the division 
of wards, and the creation or erection of a new ward out of parts of 
two or more wards. (Article II, Section 1, Act of 1913, as amended 
by Act of 1917, P. L. 1019). No doubt prior to the Act of 1913 pro
vision was· made ' at the 1'ime of incorporation of such cities for two 
or more wards, because of ward representation in councils, but since 
that Act a city may successfully function with only one ward, inas
much as all city officers are elected at large. 

We are of the opinion that on November 3, 1925, the whole of the 
City of Clairton constituted one ward or district. 

Therefore, the commissions of all Justices of the Peace in the 
district out of which Clairton was created being about to expire, and 
there being no alderman therein, the electors of the whole city were 
authorized to elect one alderman for the city .~t the election of 
November 3, under the provision of Section 32 of the Act of May 23. 
1874, P. L. 230 (Pa. Stat. 4406), which is as follows: "Each of the 
wards of each of the said cities (third class) shall be entitled to elect 
one alderman "· "· * and said alderman shall be elected at the muni
cipal election next preceding the expiration of the commission of the 
Justice of the Peace, resident in the district out of which the said 
ward shall be created". 

'l'his provision is applicable to cities incorporated under subsequent 
acts. (Commonwealth ex rel vs. Hastings, 16 Pa. 0. C. 425, Harris 
Application 4 D. R. 320). 

Samuels was duly elected to the office of alderman for the City of 
clairton, filed his acceptance within the required time and the pro
thonotary has certified both the election and acceptance to the Secre
tary of the Commonwealth, and his commission must issue unless the 
division of the city into- two wards defeats his right thereto. 

2. Effect of the division of the city into two wards upon the right 
of Samuels to be commissioned. 

Samuels, having been duly elected by the electors of the city at 
large, the subsequent procedure to be followed before he takes office 
is set forth in the Act of April 21, 1915, P. L. 142, which requires 
each alderman-elect, within thirty days after the election, if he 
intends to accept said office, to file his acceptance with the prothono-
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tary of the Court of Common Pleas of the proper county, and requires 
the prothonotary to certify such election and acceptance to the Secre
tary of the Commonwealth, and proceeds "whereupon, the Governor 
shall commission for the full term, such persons as shall appear to 
be duly elected and accepting." 

·we are convinced that the right of Samuels t~ this office, and to his 
commission for the same, was fixed and determined by the electors at 
the election. His certificate of election by the return judges con
stituted a prima facia title to the office (Kerr vs. Trego, 47 Pa. 292, 
296; Commonwealth ex rel vs. Reno, 25 C. C. 442, 444, 446). "The 
acceptance of the office * .. * is an after matter, having no bearing on 
the merits or regularity of the election". Battis vs. Price, 2 Pearson 
456, 459. It is merely a formal statement of record that the alderman 
elected will accept the office and does not care to exercise 
his right to decline. The commission issued by the Governor is not 
the title to the office but only evidence of it. (Commonwealth ex rel 
YS. Lentz, 13 D.R. 388, 389). 

It is conceded that Samuels resided for one year preceding the 
election in that portion of the City of Clairton which now constitutes 
the second ward. 

The division of Clairton info wards did not become effective until 
November 18, 1925, the date of the final decree, which was after 
Samuels' right and title to the office of alderman had been determined. 

His right to continu(> to ~xercise his office after the second ward 
was created is governed by Section 1 of the Act of March 9, 1846, P. L. 
105, which provides, inter alia, "In all cases of the creation of any 
new * * -r.- ward in any city -x- .,. -:• the commissions of -x- .,. ""'. alderman, 
within the respective territori~s out of which such * * * ward has 
been or may be created, shall continue for the proper * -oc- * ward, in 
which such * ~- .,,. aldermen may respectively reside, for the balance of 
the official term". 

Terms of aldermen are ·fixed by the Constitution and cannot be 
lessened by the Legislature, hence the usual provisions for holding 
over where consolidation or subdivision of districts is provided. 
(Commonwealth ex rel vs. McAfee, 237 Pa. 320). 

Samuels' right to his commission having .been determined as of 
November 3, 1925, it will be considered as if issued for the whole 
City of Clairton and, the second ward having been created out of the 
whole city, his commission shall continue for the ward in which he 
resides, to-wit, the scc<;md ward. 

His right to exercise the office is also limited by Section 13 of the 
Act of June 21, 1839, P. L. 376 (Pa. Stat. 13007) which provides th.at 
during the continuance in office of aldermen, they shall respectively 
keep their offices in the ward for which they shall have been elected. 



238 OPINIONS OE' THE ATTORNEY GENERAL Off. Doc. 

So long as he continues to reside in the second ward of Olairton and 
therein keeps his office, he shall be maintaining his office "in the ward 
for whi'ch (he) shall have been elected", to-wit, the one ward which 
comprised the whole of the city at the time of his election. 

The division of the City of Clairton into two wards subsequent to 
Samuels' election as alderman, does not affect his right to a commis
sion, but restricts the locality in which he must maintain his office 
to the second ward, in which he must continue to reside in order to 
retain his commission. 

3. It was not necessary that a special election be called for election 
of alderman or that an alderman be elected at a special election. 

Section 3 of the Act of May 3, 1917, P. L. 143 (Pa. Stat. 4166), cited 
by protestant, provides that the court in its decree of annexation of 
land to a city of the third class, shall make such order as will give 
the people of the annexed territory representation in the government 
of the said city by including said territory within the limits of an 
adjoining ward or wards, or by creating a new ward or wards thereof; 
and "shall, in case of the creation of new wards or ward, appoint the 
election officers and place for holding the first election of ward of
ficers; and for that purpose may order a special election, if said 
court shall deem the same necessa~y". 

This Act does not apply to this situation. The calling of a special 
election is wholly discretionary with the court and was not done in 
this case for the purpose of electing ward officers; it would not have 
applied to Samuels, even if called, because he had already been elected; 
an alderman is not a ward officer within the contemplation of this 
Act (Commonwealth ex rel vs. Cameron, 259 Pa. 209, 212, 213; Com
monwealth ex rel Snyder v. Machamer, 5 D.R. 560); the Act is limited 
to cases of annexation of territory, while -the decree of the c~urt in 
the Clairton case was for the division of one ward into two wards. 

4. We do not know whether the Justic~s of the Peace for Jefferson 
Township, acting at the time of the annexation of a portion of that 
Township to Clairton, resided in the portion so annexed or in the 
portion that remained in the Township. If the latter, they continued 
to act for and within the Township; if the former, their right to hold 
and exercise the office ceased with the annexation. (Commonwealth 
ex rel vs. Cameron, 259 Pa. 209). 

5. Several opinions of this Department, particularly Stidfole's 
case 28 Pa. P. C. 0. 389, are cited as sustaining the contention that 
this Commission should be refused and the claimant to the office be 
put to a writ of mandamus to compel its issuance. Those opinions 
may be differentiated, because the records of the Secretary of the 
Commonwealth showed that there was no vacancy in the office for 
which the commission was sought. They involved the question of law 
as to how many Justices of the Peace the respective boroughs were 
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entitled to, and the Department contended, and the court after
wards found, that no vacancies existed and, therefore, no commission 
could be issued. 

On the other hand, this Department ruled, in Mutchler's case, 45 Pa. 
C. C. 274, that such commissions should issue where the records of the 
Secretary of the Commonwealth show a vacancy to be filled and the 
election and acceptance of the applicant for the commission. In an 
opinion of" this Department, dated December 15, 1917, reported in the 
Opinions of the Attorney General for 1917-1918, the following facts 
appeared: Meyer "was elected an alderman for the City of Coatesville, 
without reference to any wards", and at the same election, the city 
was divided into five wards. Held that a commission should issue to 
Meyer for the ward in which he resided and that vacancies existed in 
all of the other wards in Coatesville which, under the provisions of 
Section 3 of the Act of March 22, 1'877, P. L. 12, were to be filled by 
appointment of persons residing in such other wards. 

You are, therefore, advised that a commission should issue to B. B. 
Samuels as alderman for the second ward of the City of Clairton, and 
that after January 1, 1926, a vacancy will exist in the office of alder
man for the first ward of the City of Clairton, which may be filled by 
the appointment by the Governor of one who resides in the said ward 
and who has resided therein for one year next preceeding such appoint
ment. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0, CAMPBELL, 
First Depru,ty Attorney General. 

Joint or conmtrrent resohttions-Approval by Governor. 
A concurrent resolution of both Houses of the Legislature calling upon the 

Auditor General to transmit to each House a statement of the total receip-ts from 
all sources and the total expenditures of the Commonwealth during the present 
administration and during each of the four preceding administrations, beginning 
Jan. 1, 1907, does not require the signature of the Governor in order to become 

effective. 
Department of Justice, 

Harrisburg, Pa., February 3, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pa. 
Sir: I have before me from the Secretary of the Commonwealth a 

concurrent Resolution adopted February 1, 1926, by both Houses of 
the Legislature calling upon the Auditor General to transmit to each 
House a statP.ment of the total receipts from all sources and the total 
expenditures of the Commonwealth during the present Administra-
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tion and during each of the four preceding Administrations beginning 
January 1, 1907. 

You have asked concerning this concurrent Resolution whether it 
requires the signature of the Governor in order to be effective. 

On ,Tune 6, 1915, Honorable Francis Shunk Brown wrote an opinion 
taking up about eighteen joint Resolutions and concurrent Resolu
tfons, passed at the 1915 Session of the Legislature, and discussed 
both generally and with regard to each Resolution the question as to 
whether all joint or concurrent Resolutions need to be acted upon by 
the Governor before they can become effective; and also whether 
each one of the Resolutions taken up by him needed the approval of 
the Governor. 

Basing his opi,nion upon Coinm,onwealth vs. (J;riest, 196 Pa. 396, 
Ru.ss vs. C01nmonwealth, 210 Pa. 544, and pertinent decisions of 
other States, the Attorney General concluded that s01ne Resolu~ions 
adopted by both Houses, whether in the form of joint Resolutions or 
concurrent Resolutions, need not be presented to the Governo.r nor 
receive his approval or disapproval before they are complete. 

Attorney General Brown's opinion is very complete and carefully 
considered, and there is no change in our Constitution, or laws, which 
would warrant my taking it up for review. Therefore, it will continue 
to be the opinion of the Department of Justice-

'"• * .,. that not all joint or concurrent resolutions 
passed by the Legislature must be submitted to the Gov 
ernor for his approval, but only such as make legislation 
or have the effect of legislating, i. e., enacting, repeating 
or amending laws or statutes or which have the effect of 
committing the State to a certain action, or which pro
vide for the expenditure of public money. Resolutions 
which are passed for any other purpose such as the 
appointment of a committee by the legislature to obtain 
information on legislative matters for its future use or 
to investigate conditions in order to assist in future 
legislation are not required to be presented to the Gov
ernor for action thereupon." 

The concurrent Resolution of February 1, 1926, now before me, 
clearly falls under the head of those which are merely adopted by 
the Legislature "to obtain information on legislative matters for its 
future use, or to investigate conditions in order to assist in future 
legislation". 

Therefore, said concurrent Resolution of February 1, 1926, is not 
legislation such as must be presented to the Governor and does not 
need to be approved or disapproved by you. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
il ttorney General. 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 241 

Police-Coal and , irnn police-Appointments-Removal-Power of Governor-Ac~ 
of April 11, 1866. 

Under the Act of April 11, 1866, P. L. 99, relating to coal and iron police, the 
Governor may decline to make appointments to such police force, and 'he may 
also revoke commissions, and, when conditions in respect to the use of special 
police by any miniI\g company demand it, he ~ay decline to make any appointment 
whatever and .revoke all commissions. 

Department of Justice, 
Harrisburg, Pa., April 10, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, Pa. 
Sir: I have your inquiry concerning the status of "Coal and Iron 

Police" as related to your power of appointment and removal, and also 
to the question of their powers and duties, under the Act of April 11, 
1866, P. L. 99. 

In the Department 'of Justice opinion of J:<'ebruary 24, 1926, the 
statement is made that the provisions of the Act of February 27, 
1865, P. L. 225, creating "Railway Police", have been extended by 
later laws to other corporations than railroads. 'l'hat opinion does 
not take up specifically the question of "Coal and Iron Police", con
cerning which you are now maldng inquiry, and I will confine myself 
to this latter class of special policemen. 

"Coal and Iron Police" are clearly given, by the Act of 1866, the 
powers possessed by policemen of the city of Philadelphia, and are 
also allowed to exercise these po,vers "in 1.he several counties in which 
they shall be so authorized to act as aforesaid". 'fhese powers they 
have had and have exercised for sixty years. The Department of 
Justice opinion of .f:i'ebruary 24, 1926, necessarily recognized that fact, 
but neither it nor this opinion can in any wise increase ot• diminish 
the powers granted by law. 

Before being . able to exercise these powers in any county, however, 
they must have been appointed by the Governor; received a commis
sion from him; taken the oath required from all public officers by 
Article VII of the Constitutio/n; and recorded said oath and also a 
certified copy of the commission in each and every county where the 
company for which they are acting as special .policemen has mining 
property, and where it is desired that the special policemen shall ex
ercise their powers. 

If there is any failure to thus record the oath and commission in 
any county the special po~icemen would be acting illegally there, and 
be liable to .prosecution for "false arrest". 

So much for the similarity between "Railway Police" and "Coal and 
Iron Police"- We note, however, a very different attitude of the 
Legislature concerning the latter compared with the former by con
trasting the Act of 1866 with that o.f 1865. 

In the Act of 1865 there is not one word concerning the right of the 

H-16 . 
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Governor "to decline to make any such appointment" and his right 
"at any time to revoke the commission." 

In the Act of 1866, however, after extending wholly the proivisions 
of the Act of 1865 to the appointment and powers of "Coal and Iron 
Police", the Legislature provided for a much greater control over 
"Ooal and Iron Police". This is indicated by the following words 
added to Section 1 of the Act of 1866 : 

"And provided further, '!'hat the Governor shall have 
power to decline to make any such appointment, sought 
to be made, under the provisions of this supplement, 
whenever the circumstances of the case, in his opinion, 
do not require it, and at any time to revoke the commis
sion of any policeman appointed hereunder." 

From time to time for the past sixty years, there h:ave been and may 
continue to be complaints that "Coal and Iron Police" are being 
used in a way to: harass and oppress the striking miners of certain 
parts of the Commonwealth. 

The Legislature with wise foresight realized that special police 
chosen and paid by large coal companies for their own private pur
poses, might become a force and power usable, even to the extent of 
grave oppression, against other interests orpposed to the desires of the 
coal operators. To have means for control of ,this power the above 
quoted proviso was adopted. 

Governors of the Commonwealth are bound by their oath of office 
and by specific other provision in the Constitution to "take care that 
the laws be faithfully executed", and therefore, when asked to appoint, 
and after appointment of, "Coal and Iron Police", they should take 
care that the powers expressly given in the above quoted provision 
are used for the protection of the general people. 

The clear intent of the Legislature as voiced in the above proviso 
is that you, as Governor, have the powe1· and duty to control, even 
to the extent of elimination, the question as to whether any one man 
or any number of men may hold commissions. as "Coal and Iron 
Police" or continue to exercise the powers if granted to them. 

It would be proper for you either to decline to appoint as a matter 
of precaution, or to require assurance both as to the character of the 
persons proposed and as to the intent of the company proposing the 
persons for appointment. 

The power and, if the public welfare requires it, the duty to decline 
to make appointments and to revoke commissions, extends not only 
to individual nominees and appointees; but also, when conditions in 
respect to the use of special p~ice by any company demand it, the 
power and duty is given to decline to make any appointment whatever 
and to revoke all commissions. 

One particular abuse you should always stand ready to correct 
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by means of your removal power, is any attempt to use the:,:e special 
police to interfere with lawful action of members of the public. 

The exercise of the power and duty imposed on you by the above 
quoted proviso is, in my opinion, entirely within the discretion of the 
Governor. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
A.ttorney General. 

Public officers-Notary pttblic-Qualification-Membe1'Ship of Bar of United States 
District Oourt--Oonstitutional laio--Act of May 15, 1814, P. L. 186. 
1. Membership in the bar of a United States court is not such an "office or 

appointment of trust or profit under the United States" as will disqualify a person 
from holding or exercising the office of notary public. 

2. Where there is a doubt or uncertainty regarding the campatibility of offices, 
such doubt is to be resolved in favor of the compatibilty. 

Department of Justice, 
Harrisburg, Pa., May 3, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pa. 

Sir: It appears that George K. Englehart, of Fullerton, Pa., has 
made application for his appointment as a Notary Public. In his 
application, in answer to a question contained in the fotrm used as 
to whether or not he holds any office or appointment of trust or 
profit under the United States, he has answered that he is a member 
of 'the Bar of the United States District Court. The question is 
whether the membership in the Bar of a United States Court dis
qualifies him for appointment as a Notary Public. 

Article XII, Section 2, of the Constitution of Pennsylvania provides 
that: 

"No member of Congress from this State, nor any 
person holding or exercising any office o-r appointment 
of trust or profit under the United States, shall at the 
time hold or exercise any office in this State to which 
a salary, fees or perquisites shall be attached. The Gen
eral Assembly may hy law declare what offices are incom
patible." 

The Act of May 15, 1874, P. L. 186 (Pa. Stat. 17832), was passed 
in conformity with this constitutional provision. It provides that 
"Every person who shall hold any office, or appointment of profit or 
trust under the Government of the United States, .,,. * * who is or 
shall be employed under the legislative, executive or judiciary depart-
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ments of the United States, ·•· ~- -x- is hereby declared to be incapable· 
of holding or exercising, at the ~ame time, the office or appointment 
of ,. * * notary public * ~- * ." 

Thus it appears that the contemporaneous interpretation of this 
section of the Constitution made by the Legislaure was that the 
ciffice referred to under the United States was an employment under 
one of the branches of the Government. A member of the Bar is in 
no sense employed by the judiciary department. 

The General A8sembly has never declared the office of attorney at 
law or membership in the Bar of any Court to be incompatible with 
any office except that of inspector of the county prison. (Act of 
1874, supra.) 

Admission to the Bar of a United States Court is based upon the 
admission to the Bar of the highest Court of the State of residence 
of the applicant. The office of attorney at law has never been 
considered incompatible with any other .public office. If Mr. Engel
hart were precluded by the fact of his admission to practice law be
fore the United States District Court from exercising the office of 
Notary Public, then necessarily, one who is authorized to practice 
law before the United States Supreme Court, the United States 
Circuit Court of Appeals, or the United States District Court would 
be precluded from holding the office of Atto!I'ney General of this Com
monwealth. Such would create an anomalous situation. The duties 
of the Attorney General require frequently his appearance in the 
United States Com::ts, and yet the very fact of being qualified there 
to appear would, under this rule, prohibit his acting as Attorney 
General. This would result in his inability to represent the CommOIIl
wealth in important cases involving the constitutionality of Pennsyl
vania statutes with reference to the United States Constitution. He 
would be charged with the duty of maintaining the constitutiona1ity, 
in the United States Courts of State statutes there under attack, 
and yet he would be disqualified from becoming a member of that 
Bar without which he could not there appear as a representative of 
the Commonwealth. 

The Unit~d States Constitution in Article I, Section 6, Clause 2, 
provide8 that: 

"* * .,. No person holding any Office under the United 
States, shall be a Member of either House during his 
Continuance in Office." 

Since the earliest days of this government, many of the foremost 
lawyers practicing before the United States Supreme Court have been 
members of the United States Senate or House of Representatives, 
and I believe that no question has ever arisen as to the incompati
bility of such office with membership in the Bar of that Court. 

It is also to be noted that the definitions of the term "office" involve 
the clothing of the incumbent with some part of the sovereignty and 
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that the duties thereof shall be of a continuous character. (Curtin v. 
State (Cal.) 214 P. 1030, Am. Dig. Vol. 17 A 1923 title "officers" sect. 
1; State ex rel. v. Hackman (No.) 254 S. W. 53, Am. Dig. Vol. 18 A, 
title "officers" sect. 1; High on Receivers, Par. 625 and Friedman on 
Municipal Corporation, Ed. 1894, as cited in Com. v. Murphy, 25 Pa. 
C. C. 639; Commissioner, etc. v. Garrett (Tex.) 236 S. W . 970, Am. 
Dig. Vol. 14 A, 1~22, title "officers" sect. 1). 

The terms "office" and "appointment" as used in Article XII, Sec
tion 2 of the Constitution, are synonymous. An "office" is an appoint
ment with a commission; an "appointment" is an office without one. 
The distinction is immaterial. Com,. ex. rel. v. Binns, 17 S. & R. 219, 
243. 

A member of the Bar of a Court is not clothed with any part of the 
sovereignty. 

Where doubt exists as to the compatibility or incompatibility of 
offices, it should be resolved in favor of the compatibility. 

"The question of the incompatibility is no new ques
tion. The established rule is to give the strictest possible 
construction to every part of the Constitution, and to 
every Act of Assembly, declaring state offices incom
patible with offices or appointments under the federal 
government, or declaring different state offices incom
patible with each other, and never to hold anything to 
be within the prohibition unless expressed and named; 
and to take in no possible case by construction." 

Oom. ex rel. v. Binns, 17 S. & R. 219, 226. 

Where there is a doubt or uncertainty regarding the compatibilty of 
offices, such doubt is to be resolved in favor of the compatibility. 
Com. ex rel. v. Binns, supra, on page 230. 

I am, therefore, of the opinion that membership in the Bar of a 
United States Court is not such an "office or appointment of trust or 
profit under the United States" as will preclude the holding or 
exercising of an office in this State; and that so far as this objection 
is concerned, the appointment of Mr. Englehart as a Notary Public 
may issue. ' 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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Primary elections--Loan elections-Assistance at primary elections-Acts of July 
1'2, 1913, P. L. 719, and June ~5, 1919, P. L. 581. 

1. Where a Ioau election relating to local bond issues is held on the same day 
as a primary election for the nomination of candidates to public office, the election 
officers must, with respect to the marking of loan ballots, comply with and enforce 
the laws regulating municipal elections, and in regard to the primary elections, 
they must comply with and enforce the laws regulating primary elections. 

12. No elector may have assistance in marking his primary ballot, unless he has 
made and filed with the judges of the election an affidavit that he cannot read the 
name on the ballot, or that, by reason of plhysical disability, he is unable to mark 
his ballot. 

3. In case of the loan elections, the voter may have assistance in marking his 
loan ballot without having filed such an affidavit, if he otherwise complies with the 
law. 

Department of Justice, 
Harrisburg, Pa., May 12, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pennsvlania. 

Sir: We have your request to be advised whether the provisions of 
the Primary Act of 1913 with· respect to the right of electors to re
ceive assistance are inoperative in political subdivisions of this State 
in which by local action special elections relating to bond issues or 
other matters have been fixed for the same day on which the primary 
election is held. You desire to know particularly whether in Philadel
phia the fact that by action of City Council Tuei;day May 18, 1926 
has been fixed as the date for holding an election on increasing the 
City's indebtedness will enable electors at the primary to receive 
assistance under the provisions of the municipal election laws rather 
than under the provisions of the Primary Act of 1913. 

Section 11 of the Act of July 12, 1913, P. L. 719, provides that 

"Primaries shall be conducted in conformity with the 
laws governing the conduct of general elections, in so far 
as the same are not modified by the provisions of this 
Act or are not inconsistent with its terms; Provided that 
no elector shall be permitted to receive any assista1We in 
marking Ms ballot, unless he shall first make an affiidavit 
that he cannot read the names on the ballot, or that by 
reason of physical disability he is unable to mark Ms 
ballot." 

Section 23 of the same Act provides appropriate penalties for the 
violation of this provision by persons receiving assistance, by persons 
giving assistance and by judges of election. 

Article III, Section 7 of the Constitution of Pennsylvania provides 
that the General Assembly cannot pass any local or special legisla
tion "for the opening and conducting of elections * * * ;" and Article 
VIII, Section 7, that "All laws regulating the holding of elections by 
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the citizens or for the registration of electors shall be uniform throug·h· 
out the State; * * *" 

Under the constitutional provisions quoted, particularly Article 
VIII, Section 7, we are unqualifiedly of the opinion that the Legis
lature could not by law permit assistance to be given in cities of any 
class or in any city or cities within a class under circumstances 
different from these obtaining in all cities of the Commonw€alth. 
We are unqualifiedly of the opinion that the constitutional provisions 
apply as well to primary elections as to municipal or general elec
tions and that therefore even if the Legislature had undertaken so to 
do, it could not validly have provided that under any circumstances 
or for any reasons, electors in the City of Phil ad el phi a or in any 
other city or cities should have more liberal treatment with regard 
to assistance at primary elections than that accorded to electors in 
other parts of the State. The assistance provisions of the Primary 
Law must, therefore apply uniformly throughout the State, and 
under no circumstances can any elector be allowed to have assistance 
in marking his primary ballot unless he shall have made the affidavit 
required by the Act of 1913. 

However, the Legislature has never either expressly or by implica
tion undertaken to say that under any circumstances the provisions 
"that no elector shall be permitted to receive any assistance in mark· 
ing his ballot unless he shall first make an affidavit that he cannot 
read the names on the ballot, or that by reason of physical disability 
he is unable to mark his ballot" should be inapplicable in any parti
cular city or cities. 

It is true that under the City Charter of 1919, the Oity Council of 
Philadelphia may fix the date of a primary election as the date for 
holding an election to obtain the consent of the electors to incur new 
debt or increase indebtedness (Article XVIII, section S of the Act of 
June 23, 1919, P. L. 581), that whenever the date of an election is thus 
fixed by the City Council the election is to he held "at the place, 
during the hours and under the regulations, provided by law for hold
ing municipal elections * * ~- ;" and that under the laws regulating 
the holding of municipal elections, assistance may be rendered to 
electors upon the mere declaration by the elector that by reason of 
disability the elector desires assistance. 

The right thus conferred upon City Council does not, however, 
either expressly or impliedly permit City Council by its action to 
substitute the municipal election laws -for the primary election laws, 
as the laws governing the marking of primary ballots. All that the 
Legislature has rendered it possible for City Council to do, is to 
compel the election officers presiding over the primary election and 
the loan election to enforce two ads of laws regulating elections at 
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the same time and at the same place. With respect to the marking of 
primary ballots, the election officers must comply with and enforce 
the laws regulating primaries; and with respect to the marking of 
loan ballots, the election officers must comply with and enforce the 
laws regulating municipal elections. 

As we have already pointed out, under no circumstances could the 
Legislature, even had it so desired, permit the Council of the City of 
Philadelphia by any action which it might take, to render the pro
visions for assistance of electors at primaries held in Philadelphia 
less stringent than those applicable in other parts of Pennsylvania. 
It is therefore absolu tely clear than an elector in Philadelphia (or in 
any other city or political subdivision holding a loan election on the 
date of the primary election) cannot be permitted to have assistance 
in marking his primary ballot unless he has filed the affidavit required 
by the Primary Law. If he is unable truthfully to take the required 
affidavit but nevertheless desires to take advantage of the more 
liberal assistance provision of the laws regulating municipal elec
tions for the purpose of haying assistance in marking his loan ballot, 
he must in our opinion, en ter the voting compartment twice. He may 
enter the compartment with his loan ballot and receive assistance in 
marking it, but he cannot take the primary ballot with him when he 
thus marks his loan ballot. He mu st leaYe the booth, deposit his loan 
ballot and re-enter the booth with his primary ballot to mark it with
out assistance. Or if he prefer, he may enter the booth \Yith both his 
primary ballot and his loan ballot, but in thi c; eYent he must mark 
the primary ballot unassisted, leave the booth, deriosit the primary 
ball ot, and re-enter the booth t o mark the loan l1<1llot with assistance 
He cannot under any circumstances be permitted to enter the voting 
compartment accompanied by any other person if he has in his pos
session both the primary and the loan ballot, unless he has first made 
and filed the affidavit of disability required by the Primary Law. 

To summarize, we advise you: 

FIRST: That under \10 circumstances can any elector anywhere 
in Pennsylvania be permitted to have assistance in marking -his pri
mary ballot unless he has made and filed with the judge of elections 
an affidavit that he cannot read the names on the ballot or that by 
reason of physical disability he is unable to mark his ballot; and 

SECOND: That if in any political subdivision of Pennsylvania a 
loan election or any other special election is held on the date of the 
primary election, a voter may have assistance in marking his loan 
ballot without having filed such an afi?.davit if, and only if. he enters 
the voting compartment twice,-once without the primary ballot in 
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his possess.ion and once with the primary ballot in his possession. 
When he enters the compartment with the primary ballot in his 
possession, no other person may lawfully enter the compartment with 
him. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

GEORGE W. WOODRUFF, 
Attorney General. 

County Controller-Vacancy in Allegheny Oownty-App.ointive Power-Governor
Jiidges-Acts of 1861, 1895 and 1901. 

The .A.ct of June 27, 1895, P. L. 403, as amended by ~he Act of May 8, 1901, 
P. L. 140, r elating to vacancies in the office of county controller, repeals the .A.ct 
of May 1, 1861, P. L. 450, so that vacancies in th~t office are now filled by appoint
ment by the Governor instead of the judges of the county. 

Department of Justice, 
Harrisburg, Pa., June 5, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pa. 

Sir: On account of the death of John P. Moore, Controller of 
Allegheny County, on June 3, 1926, and the resulting vacancy in 
the office of Controller of Allegheny County, you have asked mP. 
the following question: 

Have you, as Governor, the power and duty to appoint 
a Controller for Allegheny County to fill the vacancy 
caused by the death of John P. Moore? 

Prior to the Act of June 27, 1895, P. L. 403, as amended by the 
Act of May 8, 1901, P. L . 140, vacancies in the position of Con
troller of Allegheny County wo1uld have been filled pursuant to the 
Act of May 1, 1861, P. L. 450, by the Judges of Allegheny County. 

Section 16 of said Act of 1915, as amended in 1901 provides that: 
"The Governor shall appoint a person in each county 

wherein this act is or becomes operative, to act as con
troller of such county until his successor in office is duly 
elected and installed, and shall also appoint a suit
able person to fi ll any vacancy that may occur by 
death, resignation or removal from office of controller 
in any county wherein this act is o: becomes operative." 

There has been argument to the effect that the Act of 1895, as 
amended in 1901, did not r epeal the Act of 18Gl as far as Allegheny 
County was concerned. 
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'L'his clairn, however, has been finally disposed of by the decision 
in Commonwealth e.1, rel. Hyatt M. Cribbs v. John P. Moore, 255 Pa. 
402. In that decision the Supreme Court says concerning the con· 
tention that the Act of 1861 was not repealed as far as Allegheny 
County was concerned: 

"There is certainly no 'clearly apparent' intent in the 
Act of 1895, that a local act shall not be repealed. On 
the contrary, it contains the provision that 'all acts or 
parts of acts inconsistent herewith are hereby repealed'. 
It would be difficult to find anything to which this lang· 
uage can apply, unless it be the Act of 1861. * * * 

"Our conclusion is that the Act of 1895 covers the 
subject-matter of the Act of 1861, in so far as it relates 
to county controllers, and that the later act embraces 
new provisions which plainly show that it was in
tended as a substitute for the earlier act. The judg
ment of the court below should be sustained on the 
ground that the provision of the Ad of 1861, which is 
alleged to affect the eligibility of respondent, has been 
repealed by the Act of 1895. "" * ... ,, 

'l'he Act of 1861 having been repealed as determined by the 
Supreme Court, the only law which provides for filling of the 
vacancy created by the death of lllr. Moore is Section 16 of the Act 
of June 27, 1895, as amended in 1901, which clearly dir·ects the 
Governor to "appoint a suitable person to fill any vacancy that 
may occur by death -x- ·* -x- of controller in any county wherein this 
act is or becomes operative." 

Pursuant toJ that direction you have the power and duty to 
appoint a controller for Allegheny County to fill the vacancy caused 
by the death of John P . Moore. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUJ:<"F, 

A.ttorney General. 
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Public officers-Recorder of deeds-Vacancy 'by deat~Appointment by Governor
Interim appointment-Acts of July 2, 1839, May 15, 1874, and March 17, 1897. 

Under the Acts of July 2, 1839, P. L. 559, May 15, 1874, P. L. 205, and March 17, 
1897, P. L. 4, and article xiv, section 2, and article iv, section 8, of the Constitution. 
where a vacancy occurs by death in tbe office of recorder of deeds, the Governor 
may, by appointment, fill the vacancy until the proper time for election to the 
office arrives and the newly-elected recorder is qualified. 

Department of Justice, 

Harrisburg, Pa., July 10, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
}>ennsylvania. 

Sir: Some question has arisen as to your authority to fill by ap
pointment, the vacancy created in the office of Recorder of Deeds at 
Erie County by reaso:n of t~e death of Mr. F. M. Plate, the late in
cumbent. 

The precise question invo~ved is whether this vacancy, resulting 
from the death of Mr. Plate after entering upon his duties, may be 
filled by appointment up to the time that the election provided by law 
under such circumstances can be held, and the newly elected 
Recorder qualified, or whether such vacancy may be filled only as 
a result 'Of such election. 

Section 2 of Article XIV of the Constitution of Pennsylvania 
provides, with reference to county officers, that "all vacancies, not 
otherwise prov·ided for, shall be filled in such manner as may be 
provided by law." 

Assuming that Section 4 of the Act of July 2, 1839, P. L. 559, which 
provided as foillows : 

"That whenever any vacancy occurs in any of the 
said officers, the qualified electors of the proper county, 
shall, at the next annual election thereafter, elect for the 
term of three years, a successor to fill the said vacancy, 
in the .same manner, as is hereinbefore provided in other 
cases," 

applied at the time of the adoption of the present Constitution to 
the filling of any vacancy occurring in the office of Recorder of 
Deeds 'by requiring the filling of such office "at the next annual 
election thereafter", it still failed to make provision for the· filling 
of said office during the interim, between the death of the incumbent 
and such election. This interim, therefore represented a vacancy 
"not 01therwise provided for", and the Act of May 15, 1874, P. T1. 
205, whieh reads as follows: 

"That in case of vacancy happening by death, resig
nation or otherwise, in any office created 'by the consti
tution or laws of this Commonwealth, and where pro
vision is not already made by said constitution and 
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laws to fill said vacancy, it shall be the duty otf the 
Governor to appoint a suitable person to fill such office, 
who shall be confirmed by the senate, if in session, and 
who shall continue therein and discharge the duties 
thereof till the first Monday of January next succeed
ing the first general election which shall occur three olr 
more montl!s after the happening of such vacancy." 

provided the manner of filling such vacancy within the meaning of 
that part of Section 2 of Article XIV which reads, "in such manner 
as may be provided by law." 

It seems clear that the said Act of May 15, 1874, was passed 
to assist in carrying out the above provision olf the Constitution and 
that such provision had in contemplation a situation similar to the 
present, which appears not to be "otherwise provided for." It iike
wise was passed to supplement and assist in carrying out that part 
of Article IV, Sectio:n 8 of the Constitution which empowered the 
Governor "to fill any vacancy that may happen, * * .,, in any·* .. * 
elective office which he is or may be authorized to fill." 

The same reasoning likewise applies after the passage of the Act 
of March 17, 1897, P. J_,, 4, which amends Section 4 of the said Act 
of 1839 so as to read as follows: 

"That in case of the death o,f any person elected to 
any of the said offices before entering upon the duties 
thereof, it shall be the duty of the Governor to appoint 
a suitable person to fill such office, whCJI shall be con
firmed by the Senate if in session, and who shall con
tinue therein and discharge the duties thereof until 
the first Monday of January next succeeding the first 
general election which shall occur three or more months 
after the appointment of such officer and until his suc
cessor shall be duly qualified; and whenever any vacancy 
in any such oiffice shall otherwise occur, a successor 
shall be elected at the next general ~lection which shall 
occur three or more months after the happening of such 
vacancy, who shall hold his office for three years, and 
until his successor shall be qualified." · · 

While the Act of 1897 is admittedly not drawn in such manner 
as to render the meaning of certain of its provisions free from all 
doubt, the fact still remains that in the case of a Recorder of Deeds 
who has died after entering upon his duties there is an interim up to 
the time of the election of his successor, in ac'cordance with Article 
IV, Section 8 of the Constitution, as amended, when there is a 
vacancy, provision for filling which is "not otherwise provided for", 
and it is, therefore, proper to fill it in "such manner as may be pro
vided by law", which manner is specified in the said Act of May 15, 
1874. It is no answer to this to say that the filling of such interim 
vacancy is "otherw'ise provided for" by the qualification of the 



No. 6 OPINIONS OF THE AT'l'ORNEY , GENERAL. 253 

Deputy Recorder under the terms of the Act of February 12, 1'874, 
P. L. 43, since this Act simply provides that such Deputy shall 
"discharge the duties imposed by law upon his principal UJntil the 
appointment and qualification of his (the principal's) successor". 

Furthermore, the Acts of May 15, 1874, and March 17, 1897, are 
clearly in pari mataria; the latter is not an amendment of the 
former, and I am of the opinion that there is no such necessary1 in
consistency in their provisions as to result in a repeal by implica
tian of the former by the latter. ' In brief, the Act of March 17, 
1'897, provided for the filling of vacancies in certain county offices, 
including that of Recorder, by election, and the Act of May 13, 1874, 
provided for the filling of such vacancies by appointment during 
the interim elapsing up to the time of filling the office as the result 
of such election. An examination of the last half of Section 8 of 
Article IV of the Constitution likewise reveals adequate provision 
for this same method of filling vacancies in elective offices. \ 

While it is not. of course, in itself conclusive, it has been the 
unchallenged practice for years to fill such vacancies as the one in 
the instant case by appointment until the prorper time for election 
to the office arrives and the newly elected Recorder is qualified. 

You are, therefore, advised that you have authority to fill by 
appointment, the vacancy now existing in this office, the newly 
appointed Recorder, in case you do appoint, to remaip_ in office until 
his or her successor can be and is elected and qualified in the manner 
provided by law. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Humane Society-Cruelty to Animals-Agents Duly Appointe~PowerB as Special 
Ojfioers-Oommission-Aot of 1891, P. L. 378. 
Any society duly incorporated under the laws of the Commonwealth lb.aving 

for its purpose the prevention of cruelty to animals has the right to appoint 
agents, who shall have the powers conferred by .Section 2 of the Act of 1891, 
P. L. 378, and these agents acting as special officers are not required to hold 
commissions from the Governor. 

Department of Justice, 
Harrisburg, Pa., August 18, 1926. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Pennsylvania. 

Sir: The Secretary of the Western Pennsylvania Humane Society 
has asked whether agents duly appointed by the Society to act in 
the capacity of Police Officers is . cases of cruelty to animals are 
required to hold commissions from the Governor. 
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The Act of March 4, 1869, P. L. 22 is entitled: 
"An Act for the punishment of cruelty to animals in 

this Commonwealth." 
Section 5 of this Act, as supplemented by Section 2 of the Act of 

1891, P. L. 378, provides as follows: 

"That any poiliceman or constable of any city or 
county, or any agent of any society or association for 
the prevention of cruelty to animals, duly incorporated 
urlder the laws of this Commonwealth shall upon his 
own view of any such misdemean()r make arrests and 
bring before any alderman or magistrate thereof, offend
ers found violating the provisions of this Act: Provided, 
That any person convicted under the provisions of this 
act to which this is an amendment, shall have the right 
to appeal to1 the court of quarter sessions of the proper 
county.* * *" 

The officers of the Humane Society have raised the question above 
referred to because of the provisions: of Section 1 of the Act of 
1885, P. L. 167 and of its amendatory Act of 1913, P. L. 901, which 
respectively provide as follows: 

"Section 1. Be it enacted, etc., That, whenever any 
incorporated or unincorporated association, heretofore 
or hereafter organized in this Commonwealth, for any 
charitable purpose, shall apply to the Governor. of this 
Commonwealth for the appointment of any special officer 
or policeman for such association, the Governor may and 
he is hereby empowered to appoint any person desig
nated by such association, to act as special officer or 
policeman for such association, and shall issue to any 
person so appointed, a commission to act as such special 
officer or policeman." 

"Section 2. Every person, so appointed and commis
sioned by the Governor to act as such special officer or 
policeman, shall, before entering upon the duty of his 
office, take and subscribe the oath required by the 
seventh article of the Constitution, before the recorder 
of the county in which said corporation oir association as 
aforesaid is located; which oath, after being duly 
recorded by said recorder, shall be filed in the office of 
the Secretary of the Commonwealth ; and every such 
special officer or policeman, SO· appointed, commissioned 
and qualified, shall possess and have the right to exercise 
full power to arrest, upon view, any person for the com
missio:n of any offense against .the laws of this Common
wealth, when such arrest is made in the interest of the 
association for which such special officer, policeman, is 
appointed; or, upon warrant drawn by the proper officer, 
in any county in this Commonwealth; and keepers of 
jails or lockups olr station-houses or houses of detention, 
in any county in this Commonwealth, are required to 
receive all persons so arrested by any such special officer 
or policeman, to be dealt with according to law." 
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The Act of 1885, P. L. 167 applies to all charitable organizations. 
It grants to such organizations the right to apply to the Governor for 
the appointment of persons named by them to act as special police
men, and the Governor in such case has the power to issue commis-
sions to such persons. -

The Act of 1869, P. L. 22, as amended, grants to any society or 
association for the prevention of cruelty to animals which is duly 
incorporated under the laws of the Commonwealth of Pennsylvania, 
the right to appoint agents who shall have the power upon view 
to arrest any person committing a misdemeanor, as set forth under 
the provisions of the Act and its amendments. 

I am of the olpinion that there is no conflict between the provi
sions of the Act of 1869 P. L. 22, and its amendments, and the A;ct 
of i885, P. L. 167, and its amendments, and that the Western Penn
sylvania Humane Society, (being a Society duly incorporated undPI 
the laws of the Oommonwealth having for its purpose the prevention 
of cruelty to animals), has the right to appoint agents who shall 
have the powers conferred by Section 3 of the Act of 1891, P. L. 378, 
llnd these agents acting as special officers are not required to hold 
commissions from the Governor. But these special officers because 
of the prescribed powers granted them should exercise special pre
caution in making arrests to avoid danger of either criminal or 
civil prosecution. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR,, 

Deputy rlttorney General. 
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OPINION TO THE SECRETARY OF HEALTH 

Advertisements-Illegal advertisements-Diseases of generative organs-Oures
Diagnosis-Acts of March 16, 1870, July 21, 1919, and April 21, 1921. 

An advertisement of a diagnosis of a disease of the generative organs, and not 
a cure thereof, is not within the prO'hibition of the Acts of March 16, 1870, P. L. 39, 
July 21, 1919, P. L. 1084, or April 21, 1921, P. L. t242. 

Department of Justice, 
Harrisburg, Pa., October 27, 1926. 

Doctor Charles H. Miner, Secretary of Health, Harrisburg, Pennsyl
vania. 

Sir: The memorandum of October 26, 1926, from Doctor Ever hard 
of your Department, to which was attached an advertisement that 
appeared in the Philadelphia Inquirer of October 20, 19-21, has been 
carefully considered with a view to adequately answering Doctor 
Everhard's question as to whether or not that, and similar advertise
ments, furnished grounds for a successful prosecution under some 
one of the Acts of Assembly making it an offense for anyone to 
advertise directly or indirectly, the cure of diseases of the generative 
organs. 

The earliest Act on this subject is that of March 16, 1870, P. L. 39. 
It relates solely to advertisements of "medicines, drugs, no/strums or 
apparatus." Obviously the arlvertisement now under consideration 
does not fall within the purview of this Act. The present advertise
ment is one for blood examination, either by X-Ray or by the 
Wasserman Test. 

The next Act on the subject is that of July 21, 1919, P. L. 1084, 
which prohibits advertisements relating to the treatment oif diseases 
of the generative organs. Under that Act, an advertisement con
taining the photograph of the so-called specialist and emphasizing 
the administration of the 606 blood treatment and containing the 
statement that "any disease or ailment any man has is what I treat" 
was held sufficient not only to justify a prosecution, but to sustain 
a verdict of guilty. The latter conclusion was reached, however, 
because the Commonwealth introduced expert testimony as to the 
nature and principal use of the 606 treatment; Commonwealth vs. 
Redmond, 30 D. R. 470. In other words, the advertisement for 
which the accused was there prosecuted, on its face indirectly fell 
within the prohibition of the Act of July 21, 1919, and by positive 
and' competent testimony, was shown to be a direct violation of that 
Act. Such a conclusion cannot be reached with regard tol the adver
tisement presently under consideration. It does not stress treatment, 
but primarily relates to diagnosis. 
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In an opinion which this Department, on June 26, 1922, (2 D. & C. 
339) rendered the Bureau of Medical Education and Licensure, on the 
subject of the revocatfon of a physician's license where the offending 
physician was charged with illegal advertising under the Act of 
July 21, 1919, just referred to, it was said "All penal statutes are w 
be strictly construed, and particularly where a special penalty · is 
prescribed";· and, therefore, the conclusion was reached that the 
Bureau had exceeded its authority in revoking the license of the 
physician in question'. because of his violation of the Act under 
corisidera ti on. 

The most recent Act on the general subject is that of April . 21, 
1921, P. L. 242, prohibiting advertisements of cures or medicines 
relating to venereal diseases. The Superior Court has recently, in 
the Appeal of Allison and Miller, 86 Pa. Super. Ct. 451, said that 
an advertisement of a patent medicine known as "Vitazone" by one 
Walker, furnished abundant cause for his prosecution. There, how
ever, the thing advertised was a patent medicine and not a method 
for ascertaining whether or not men or w~men were suffering from 
venereal diseases. I repeat that the advertisement in question, is not 
of a treatment or cure but of a diagnosis only. 

The distinction between the kind of advertisement forbidden by 
statute and that which you pre·sent is very clear and, therefore, you 
are advised that the advertisement to which you very properly object 
does not furnish ground for a successful prosecution of the adver
tiser. If advertisement of methods of diagnos!ng diseases. of this kind 
should be prohibited, it will be necessary for the Legislature to act 
further. 

Yours very truly, 

DEP AR'l'MENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF HIGHWAYS 
State Highway System-"Highways of the Commonweaith"-A.mendment to Con

stitution--Section 4, Article IX-Statutory Requirements. 

The expenditure of the $50,000,000 authorized by the Amendmell't to the Con
stitution of Pennsylvania, Section 4, Article IX, is not restricted by the Con
stitution itself nor by the laws now on the statute books to the State Highway 
System, but is available in conformity with the law on the subject of "improving 
and rebuilding tlhe highways of the Commonwealth," for improving and rebuilding 
any of the public highways within the boundaries of the Commonwealth, whether 
part Of, or not part of, the "State Highway System." 

Department of Justice, 
Harrisburg, Pa., March 13, 1925. 

Honorable Paul D. Wright, Secretary of Highways, Harrisburg, 
Pennsylvania. 

Sir: I have your inquiry for an opinion on the following question: 

Would it be legal, under the Constitution and laws of the State in 
force at this date, for the Department of Highways to use part of the 
Highway Bond money to rebuild or improve public highways within 
the State which are not included in the State Highway System? 

A: AS REGARDS THE CONSTITUTION. 

By the Constitutional amendment outlining the borrowing of the 
additional $50,000,000. for highway purposes within the Common
wealth, which was adopted by vote of the people at the election, of 
November 6, 1923, this additional $50,000,000 is to he used "for the 
purpose of improving and rebuilding the highways of the Common
wealth" (Section 4 of Article IX of the Constitution as amended 
November 6, 1923). Section 5 of said Article IX of the Constitution 
provides: 

"All laws, authorizing the borrowing of money by and 
on behalf of the State, shall specify the purpose for 
which the money is to be used, and the money so bor
rowed shall be used for the purpose specified and no 
other." 

Therefore, the answer to your question must be found by determin-
ing the following two points: · 

1. Does the purpose for which Section 4 of Article IX may be 
used, extend to public roads other than the roads of the State High
way System as established by law? 

2. If said Section 4 of Article IX of the Constitution does permit 
the legislature to authorize expenditure of the Highway Bond money 
in the improvement and rebuilding of public roads other than those 
on the State Highway System, are there any laws of the Common
wealth now in existence, which permit the Department of Highways 
to expend said funds on public roads which do not form part of the 
State Highway System? 

(263) 
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As to. the first question; it is a well settled rule of construction 
that in the absence of ambiguity the provisions of the Constitution 
must be read and construed in the light of the general understanding 
cif the words used in the Constitution itself. The purpose for whicl1 
the $50,000,000 may be borrowed and expended must be for "im
proving and rebuilding the highways of the Commonwealth." 

It is evident that the Acts of "improving and rebuilding" are just 
aR applicable to public roads of the Commonwealth which do not 
form a part of the State Highway System as those which do form a 
part of the said System. 

Therefore, the question, as far as the force of the Constitution is 
concerned, must hinge upon the meaning of the expression "highways 
of the Commonwealth". Rules of construction require that words 
used in the Constitution, in view of the fact that they are adopted by 
the vote of the people generally, must be given the meaning people 
generally would attribute- to the particular words. No matter what 
may have been in the minds of the officials of the Highway Depart
ment, or other executive departments of the State Government, and 
no matter what may have been in the minds of this and that Legis
lator when he voted for the joint resolution proposing the Constitu
tional amendment in question, the meaning of the phrase "highways of 
the Commonwealth" should be determined by what the general run 
of intelligent voters would naturally think that it meant at the 
time they voted "Yes" or "No" for the amendment. The State High
way System is a technical legal expression with an arbitrary mean
ing. Same voters are familiar with the meaning of that phrase. Many 
others have only a shadowy idea of what constitutes the State High
way System. All voters know that in the albsence of a technical 
application of the phrase "highways of the Commonwealth" it would 
mean, in effect, "any or all of the public roads within the Common
wealth of Pennsylvania." As between a technical expression having 
its exact meaning only because of its use in certain laws and by 
the technical employes of a certain executive department, and the 
general broad meaning which existed before the passage of those 
laws, and must have persisted in the minds of the general run of 
ordinary citizens, we are compelled to believe tjiat the voters did 
not mean "Pennsylvania State Highway System" when they voted 
for the amendment of Article IX, Section 4 on November 6, 1923, 
but they intended to mean that the $50,000,000 loan should be 
available for "the highways of the Commonwealth" in the general 
broad meaning of "all the public roads within the Commonwealth 
of Pennsylvania." 

According to this reasoning, then the answer to the first point 
set forth above is that as far as the Constitution is concerned the 
$50,000,000 authorized by amended Section 4 of Article IX of 
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the Constitution is not restricted by the Constitution itself to the 
State Highway System, but is available in conformity with the 
law on the subject "of improving and rebuilding the highways of 
the Commonwealth" for improving and rebuilding any of the public 
highways ,within the boundaries of the Commonwealth, whether 
part of, or not a part of the "State Highway System." 

B: AS REGARDS THE STATUTES. 

The laws now on the statute books concerning the improving 
and rebuilding of highways by the Department of Highways, do 
not confine such activities and the use of the funds available there· 
for to the State Highway System. · 

In order that there shall be road construction otherwise than 
on the State Highway System, as established by Acts of the Legis
lature, it is necessary that there shall be appropriation of funds 
by the Legislature for the purpose, and it is also evident that 
such appropriations may be made out of the $50,000,000 authorized 
to be borrowed "for the purpose of improving and rebuilding the 
highways of the Commonwealth." 

The Enabling Act for the issuance of bonds, under authority of 
the amendment of Section 4 of Article IX of the Constitution, 
which has just been approved by the Governor, specifically appro
priates the money derived from the sale of such bonds for the pur
pose of improving and rebuilding the Highways of the Common· 
wealth. This appropriation makes the fund available for the con
struction of highways regardless of whether they are, or are not, 
part of the State Highway System provided for by the Act of. May 
31, 1911, P. L. 468, as supplemented and amended. Such improving 
and rebuilding must of course be in conformity with the laws per
taining to the Highway Department and its activities. 

'Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 

Attorney General. 
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Pennsylvania National Guard-Right of employes of the Commonwealth, who are 
members of the Guard, to leave of absence, with pay, for the purpose of attend
ing the National Guard Encampment-"State Employe" defined-"Leave of Ab
sence" defined-Act of May 7, 1921, P. L. 869, S ection 68. 

Members of the Pennsylvania National .Guard in t!he employ of the Commonwealth 
at the time of the commencement of such active National Guard serviC'P. are entitled 
to a leave of absence, without loss of pay or efficiency rating, on all days during 
which 'they shall, as members of the Guard, be engaged in the active service of the 
Commonwealth or in field training ordered or authorized by law. 

Employes of the Commonwealth are such as are engaged by competent authority 
to perform some service for the Commonwealth for a fixed compensation, exclusive 
of casual employment, and irrespective of the time for which engaged or the man
ner or method of the payment for services rendered. 

"Leave of absence" contemplates a returl) to the service of the Commonwealth 
after the expiration of the encampment, and the fact of such return or a readiness 
to return, should be considered in determining whether or not the employment is 
such as is contemplated, in order that the employe may be entitled to pay during 
such absence. 

Department of Justice, 
Harrisburg, Pa., August 28, 1925. 

Honorable P. D. Wright, Secretary of Highways, Harrisburg, Pa: 

Sir: You have requested an opinion from this Department as to 
the right of employes of the Commonwealth, who are members of 
the Pennsylvania National Guard, to leave of absence with pay, for 
the purpose of attending the National Guard encampment, with 
particular reference to the limitations, if any, upon such right, 
due to the length of time any such employe has been in the State's 
service, prior to such encampment, or due to the fact that such 
employe is paid on an hourly or daily basis. 

Section 68 of the Pennslyvania National Guard Act of May 17, 
1921, P. L. 869, 892, provides: 

"All officers and employes of the Commonwealth of 
Pennsylvania, . members of the Pennsylvania National 
Guard shall be entitled to leave of absence from their 
respective duties, without loss of pay, or efficiency rat
ing, on all days during which they shall, as members 
of the Pennsylvania National Guard, be engaged in 
the active service of the Commonwealth or in field 
training ordered or authorized under the provisions of 
this Act." 

'rhe only question that has arisen in the interpretation of this 
section, as I understand it, is the scope of the term "employes of 
the Commonwealth". It appears that certain members of the 
National Guard were engaged by the Maintenance Superintendent 
of your Department to do certain work for the Commonwealth at 

' a certain rate per hour, for an indefinite time; that such men con-
tinued to perform such duties until the period of encampment 
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which they attended; and that upon the completion of the encamp
ment, they returned to the work with your Department where they 
continued, some to the present time, and' others until relieved, due 
to lack of the specific character of work upon which engaged, or 
for other reasons. 

"Employe is the correlative of employer. Neither 
term is restricted to any particular employment or 
service. To employ is to engage or use another as an 
agent or substitute in transacting business or the per
formance of some service. It may be skilled labor or 
the service of the scientist or professional man, as 
well as servile or unskilled manual laborer, servant 
or other person occupied in an inferior position." 
Anderson's Law Dictionary. 

The question as to whether or not a man is an employe of the 
Commonwealth, within the terms of the aforesaid section, is not 
based upon the length of time during. which he renders service, the 
length of time for which he is engaged, or the method by which he 
is paid, but is to be determined by the fact of his engagement to 
render service to the Commonwealth at a wage, and the fact of the 
actual performance of such service up to the time of the annual 
encampment, and the return to the service of the Commonwealth 
at the expiration of the encampment, unless relieved by the cir
cumstances of the individual case. If the Legislature had intended 
to require a certain term of service, or tha.t wages be paid monthly, 
in order that a man rendering service to the Commonwealth should 
be classed as an employe, the Act would have contained some pro
vision to that effect. If a certain term of service, prior to the en
campment, is to be required, what is to be the length thereof, and 
who is to determine what term shall be required? If it can be made 
one month, it may as well be made six months or twelve months. 

You are therefore advised that (1) Members of the Pennsylvania 
National Guard, in the employ of the Commonwealth at the time 
of the commencement of such active National Guard service, are 
entitled to a leave of absence from their respective duties without 
loss of pay or efficiency rating on all days during which they shall, 
as members of the Pennsylvania National Guard, be engaged in 
the active service of the Commonwealth or in field training, ordered 
or authorized under the provisions of law. 

(2) Etmployes of the Commonwealth are such as are engaged by 
competent authority to perform some service for the Commonwealth 
for a fixed compensation, in which the relationship of master and 
servant exists, but exclusive of casual employment, irrespective of 
the time for which engag.ed or the manner or method of the pay
ment for serv~ces rendered. 
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(3) "Leave of absence" contemplates a return to the service of 
the Commonwealth after the expiration of the encampment, and 
the fact of such return or a readiness to return, should be considered 
in determining whether or not the employment is such as is con
templated, in order that the employe may be entitled to pay during 
such absence. 

Yours very truly, 

DEP ;\_RTMENT OF JUS'l'ICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Secretary of Highways-Authority to inspect the records of mayors of third class 
cities wnd of burgesses of boroughs for the purpose of ascertaining the amount 
of fines collected by such magistrates for violation of the motor vehicle law, to 
which fines the Oommonwealth is entitled-Acts of May 14, 1915, P. L. 312, Chap
ter 7, Article II, Section 11, May 27, 1919, P. L. 310, Section 23, June 30, 1919, 
Section 33, 34, June 14, 1923, P. L. 718, 748. 

The Secretary of Highways, in person or through his agents, has 1fue right to 
make a general inspection o~ the above mentioned records for the purpose of 
ascertaining the amount, if any, of fines therein shown to have been collected for 
violation of the motor vehicle law, to which fines the Commonwealth is entitled, and 
to make copies of the relevant portions of such records. 'I'he inspection should 
be made at such reasonable times and under such reasonable regulations as may 
be agreed upon between the Secretary or his agents and the custodian of the 
records sought to be inspected, having regard to the safe ·keeping of the records 
and the prevention of unnecessary interference with public business. 

Department of Justice, 
Harrisburg, Pa., August 27, 1925. 

Honorable P. D. Wright, Secretary of Highways, Harrisburg, Pa. 

Sir: You have requested an opinion as to your right, thrrnugh 
your agents, to inspect the records of mayors of third class cities and 
of burgesses of boroughs. ~?~ the purpose of ascertaining the amount, 
if any, of fines collecte'd by such magistrates for violation of the 
motor vehicle law to which the Commonweaith is entitled. You 
state that, in a particular instance, while permission has been granted 
to make an inspection of the record of any designated case, you have 
been refused an opportunity to make a general inspection of such 
records because they contain other matters than violations of the 
motor vehicle laws. 

Two quest~ons are involved in this inquiry: (1) Are such records 
public records; (2) Are you personally or through your agents en
entitled to inspect the same and to make copies thereof. 

(1) "A public record is a memorandum made by a public officer 
authOll'ized to perform that function, or a writing filed in a public 
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office intended to serve as evidence of something written, said or 
done. Amer. & Eng. Ency of Law; Vol. 20 page 305." Com. ex rel. 
Walton vs. Bair, 5 Pa. Dist. RfY{J. 438; Oom. ex rel. Wilki,ns.vs. Board 
of Revision of Taxes, 23 Pa. Dist. Rep. 424. 

The mayor of a third class city possesses the criminal jurisdiction 
of an alderman and is required to keep a docket and enter therein 
all actions and proceedings had before him, which docket, or certi
fied copies of entries made therein, is admissible in evidence. Act of 
May 27, 1919, P. L. 310, Section 23. · ' 

'l'he burgess of a borough is required to keep correct accounts of 
all fees, fines and costs received by him. Act of May 14, 1915, P. L. 
312, ch. VII, Art. II Sec. 11, IV. 

All mayors and burgesses have jurisdictiorn of those violations of 
the motor vehicle laws which are punishable by fine or penalty to be 
collected by summary conviction. (Sec. 33, Act of .June 30, 1919, as 
last amended by Act of June 14, 1923, P. L. 718, 748a); and are 
required "in every case arising under (said) . . . Act, (to) make and 
preserve for the period of one year an exact record of the proceedings, 
showing the fine and ,costs paid, if any, which shall be subject to 
inspection on demand of any person," a violation of which duty is 
made a misdemeanor in office, punishable by fine and or imprisonll!-ent 
(Sec. 34, Act of 1919, as last am.ended by Act of 1923, page 748f); 
and are required to pay all fines and penalties so collected and all 
bail forfeited, with certain exceptions, to the State Treasurer for 
the use of th~ Department of Highways and to render sworn state
ments quarterly .of all fines and penalties so collected, upon blanks 
to be furnished by the Department of Highways, to the Secretary, of 
Highways. (Sec. 55, Act of 1919, as lasf amended by Act of 1923, 
page 748f). 

Mayors and burges·ses being required to keep records of prolceedings 
in which they sit 'as committing magistrates and being . spec~fically 
directed to keep records of such proceedings had under the mQtor 
vehicle laws, you are advised that such records are public records,, ir
respective of how informally they may be kept and notwithstanding 
the fact that other proceedings held before the mayor may be included 
therein. 

(2) At common law any person is entitled to inspection, either 
personally or by his agent, of public records, including legislative, 
executive and judicial records, provided he has an interest therein 
which is such as would enable him to maintain or defend an action 
for which the document or record sought can furnish evidence or 
necessary information, which interest mus·t be direct and tangible. 
23 Ruling Ga,se La,w, page 160, 162-163 ,· 34 Oyalopedi(J; of Law & 
Proaedure 392; Owens vs. Woolrid,qe, 22 Pa. Go. Court 237: Com. ex 
rel. Milliken vs. Board of Revision of T(J,IJ}es, 23 Pa. Dist. Rep'. 424. 
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Such right may be exercised through an agent, 28 Ruling Oase Law, 
page 160; 34 Cyclopedia of Law & Procedure 592; Clement vs. Graham 
78 Vt. 290, 63 Atl. 146; and includes the right to make copies thereof; 
In re Baeker, 192 N. Y. S. 754; Com. ere rel. Biddle vs. Walton, 6 
Pa. Dist. Rep. 287. 

This rule is particularly applicable to records relating to revenues, 
fines and official acts generally, 23 Ruling Gase Law, page 160, and 
to records of municipal corporations and its officers. 23 Ruling Case 
Law 157. 

Such inspection by a citizen and taxpayer need not be co1ntined to 
a particular portion of the record of a public officer, but may includ€ 
a general examination thereof, if deemed important to the public 
interest, 23 Ruling Case Law, page 163; and is authorized although 
the interest of the individual is common to all other citizens and 
taxpayers where ·it is done fo;r the purpose of detecting irregularities 
and of curing the same by proper public action, 23 Ruling Case Law, 
page 164; Clement ,,,,.8. Graham, supra; and is authorized where the 
applicant for inspection may act in a suit as a representative of a 
common or public right, even though his interest is not such as will 
sustain a suit on his own personal behalf. 28 Ruling Ga8e Law, page 
163. 

The right to the inspection 01f public records is not to be defeated 
by the inclusion therein of matters outside of the s.cope of the proposed 
inspection, or of private matters or of matters alleged to be confiden
tial, unless under the law such would be deemed confidential in the 
interest of the public. 23 Ruling Case Law, pa.ge 157; Egan vs. Board 
oj Water Supply, 205 N . Y . 147-157, 98, N. E. 467, Ann. Gas. 1913-E, 
59. . 

And where the Statute expressly provides that records shall be 
open to the inspection of any person, it is not necessary that a per
son desiring to exercise such right shall show a particular interest 
therein. 34 Gyclopedlia of Law & Proc,edwre 594; 23 Ruling Case 
Law, pa.ge 164. 

The right 01f the Secretary of Highways, who is the custodian of 
the reports of such fees collected, designated for the undoubted pUl'
pose of enabling him to verify the same, who has control of the 
Highway Patrol, a State-wide police force organized for the pur
pose o!f enforcing the motor vehicle laws, and who is charged with 
the expenditure of the fund in which such fees are desposited, to in
spection of the records in question rises higher than that of an 
individual citizen. The necessity of such inspection by the Secretary 
of Highways, through his agents, for the benefit of the public is very 
apparent. 

In the case of Commonwealth vs. S impson, 14 Di,~t. R ep. 740, a 
peremptory writ of mandamus was issued directing a Justice of the 
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Peace to permit the proper officers •of the borough, wherein the 
justice was located, to inspect the dockets kept by him in his judicial 
capacity, in order that they might ascertain what fines, if any, due 
the borooigh had been collected. 

The following excerpt from the opinion of the Court in that case 
is applicable: 

"If this writ is refused, the borough has no means 
of ascertaining what suits have been brought for penal
ties in which it is interested, what fines have been col
lected, or what are uncollected. The defendant answers 
by saying that the boroiugh can have a transcript of any 
case on his docket by paying him the legal fees for it. 
This answer will not avail. Suit may be brought for 
penalties without the knowledge of the borough authori
ties, and if they are denied access to the record kept 
by the justice, they have no means of ascertaining what 
amounts have been collected, or what are due and uncol
lected, except as the justice shall choose to tell them. 
And they cannot order transcripts, because they may be 
unable to designate the cases in which the borough has 
an interest." 

You are therefore advised that you have a right, either in person 
or through your agents, to make a general inspection of the above 
described records for the purpose of ascertaining the amount, if any, 
of fines therein shown to have been collected for violation of the 
motor vehicle law to which the Commonwealth is entitled, and to 
make copies of the relevant portions thereof; ·such inspection should 
be made at such reasonable times and under such r~ar.;onable regu
lations as may be agreed upon between you and the custodian of the 
records sought to be inspected, having regard to the safekeeping of 
the same and to the prevention of unnecessary interference with the 
due performance of public duties incumbent upon you and your 
agents and the custodian of such records. 

Very truy yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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Autom.obiles-Sitspension of liconse-Intoxication--Act of June 14, 1923. 

1. Under the .A.ct of June 14, 1923, P. L. 718, a license to operate an automobile 
cannot be suspended after the-arrest of the operator on the charge of driving while 
under tlhe in'fiuence of intoxicating liquor and pending final disposition of the case. 

2. It is only after conviction of the offense that the Department of Highways 
may suspend or revoke the license. 

Department of Justice, 
Harrisburg, Pa., August 31, 1925. 

Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, Department 
of Highways, Harrisburg, Penna. 

Sir: In your recent letter you state that one, whom we shall 
designate as "A,'' was arrested on a charge of operating a motor 
vehicle while under the influence of intoxicating liquor; that he 
has been held for Court to answer said charge, but has not yet been 
tried nor has his case been otherwise disposed of; that upon receipt 
of said information, accompanied by a Doctor's certificate attest
ing the truth of such charge, and after investigation, his license to 
operate a motor vehicle has been suspended by your Department, 
pending the disposition of his case, and until such suspension is 
lifted by your Department; and that protest has been filed, contest
ing your authority so to do until and unless "A" has been convicted 
of the charge. 

You ask to be advised as to your authority to suspend an opera
tor's license under these facts. 

The authority of the Secretary of Highways to suspend or re
voke a motor vehicle operator's license is based upon Sections 13 
and 23 of the Act of June 30, 1919, as last amended by the Act of 
.Tune 14, 1923, P. L. 718. (The Prohibition Enforcement Act of 
March 27, 1923, P. L. 34, provides for the revocation of a motor 
vehicle operator's license upon conviction of violation of certain 
provisions of that Act, which provisions are not applicable to the 
matter of your inquiry and so are not considered.) 

Section 13 authorizes the Secretary, after hearing upon notice 
given, ( 1) to suspend the license of (a) a reckless or careless op
era tor endangering the safety of the public, (b) an habitual violator 
of the provisions of that Act; (2) to suspend or revoke the license 
of any operator convicted of a misdemeanor or a felony in connec
tion with the use of a motor vehicle. 

It also authorizes him, upon investigation, to suspend the license 
of any such operator who has been involved in an accident result
ing in injury to person or property, upon the sworn statement of 
two reputable persons that such accident was the result of reck
lessness or carelessness on the part of such licensee and directs the 
annulment of such license after hearing, if the evidence justifies 
such action. 
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Section 23 prohibits (a) the tampering with, making use of or 
operating a motor vehicle without the knowledge or consent of the 
owner or custodian thereof, (b) the operation of a motor vehicle 
while under the influence of intoxicating liquor or any narcotic or 
habit producing drug or the permitting of any such person to operate 
such vehicle, ( c) taking part in any race or speed contest for a 
price or wager upon a public highway or attempting to establish 
or lower any speed record upon a public highway, ( d) turning off 
the lights of a motor vehicle for the purpose of avoiding identifica
tion or arrest; said Section required any operator of a motor ve
hicle who shall have injured a person or property of any other user 
of the highway to stop and .render such assistance as may be neces
sary and to give, upon request, his name and address to the injured 
party or his proper representative. 

This Section, after providing that violation of any of its provi
sions shall constitute a misdemeanor and after providing penalties 
upon conviction thereof, contains the following clause: 

"* * * and the clerk of the court in which such con
viction is had shall certify forthwith such conviction 
to the commissioner, who shall suspend or revoke the 
license issued to such person, and no other license 
shall be issued to such person for a period of one (1) 
year following such suspension or revocation.'r 

The autho;rity given in these Sections to revoke the operator's 
license for violation of any of the provisions of said Section 23, 
including that of operating a motor vehicle while under the influence 
of intoxicating liquor, is based upon a conviction of the offense 
charged, and there is no authority given to either suspend or revoke 
a license for such cause until and unless the operator is convicted, 
nor is there any authority to suspend such license after arrest, 
pending :final disposition of the case. 

You are, therefore, advised that the suspension of the operator's 
license of "A" was without authority, and the same should be im
mediately reinstated. 

If "A" is convicted of the offense charged, it will then be the 
duty of the Secretary to revoke his license, upon receipt of the 
certificate of the clerk of the courts evidencing such ·conviction. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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Transfer-Assigmnent---Title-Opercition of Law-Acts of 1923 and 1925. 

Under the Act of April 27, 1925 (P. L. 286), amending the Act of 1923, P. L. 
425, the fee for issuing new ce!'tificates of title to motor vehicles is $2 where 
the title or right of possession of the vehicle . has been transferred by operation of 
law and the pre-existing certificate duly assigned, is presented with the application 
for the new certificate. If the pre-existing certificate, duly assigned, is presented 
wit!h the application, the fee is fifty cents. 

Department of Justice, 
Harrisburg, Pa., September 1, 1925. 

Hon. Benjamin G. Eynon, Registrar of Motor Vehicles, Department 
of Highways, Harrisburg, Penna. 

Sir: You have called the a tten ti on of this Department to the fact 
that Act No. 162, approved April 27, 1925, amends Sections 2 and 3 
of the 'l'itle Registration Act of 1923, P. L. 425 by reducing the 
charge to a manufacturer, jobber and dealer for certain certificates 
of title for motor vehicles from $2.00 to 50 cents, but that the fee 
of $2.00 provided in Section 8 of said Act of 1923 for certificates 
issued under its provisions has not been specifically reduced by any 
amendment to that section, and you have asked to be advised wheth
er or not the reduction provided for in said Act of 1925 affects the 
fee as provided for in Section S of the Act of 1923. 

Section 2 of the Act of 1923 applies to (a) original certificates 
of title, (b) corrected originals issued upon proof of the satisfac
tion of liens or encumbrances shown on the original, and ( c) new 
certificates issued to a dealer upon assignment of an original cer
tificate direct to him by a jobber or other dealer. 

That section provided for a fee of $2.00 for all certificates except 
that in the case of a jobber or dealer acquiring a new or rebuilt mo
tor vehicle for which no certificate of title had been issued and, 
except that in the case of a dealer acquiring a new or rebuilt mo
tor vehicle upon assignment of the original certificate direct to 
him by a jobber or other dealer, the charge should be fifty cents. 

As amended by the Act of 1925, this portion of said Section 2 
i·eads "the charge for each original certificate of title so issued 
shall be two ($2) dollars, except in the case of a manufacturer, job
ber or dealer acquiring a new, rebuilt or used motor vehicle for 
u.:h-ich no certificate of title has been issued, when the charge for 
each original certificate of title shall be fifty ( 50c) cents, and ex
cept in case of a dealer acquiring a new, rebuilt or used motor 
vehicle from a jobber or other dealer to whom the original cer
tificate of title has been issued and by whom it has been directly 
assigned to said dealer, in which case the charge for the certificat~ 
f;hall likewise be fifty ( 50c) cents." 

Section 3 of said Act of 1923 applies to a new certificate issued 
under the authority of an assignment of a pre-existing certificate 
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endorsed on the back thereof by the original holder of said pre
existing certificate. 

That section provided for a fee of $2.00 for all such new certifi· 
cates. 

The amendment of 1925 adds to said Section 3, as an exception 
to the charge of $2.00, the following: "except that in the case of a 
manufacturer, jobber or dealer, the fee shall be fifty (50c) cents for 
each such certificate * * * ." 

Section 8 of said Act of 1923 applies to new certificates issued 
without assignment by the holder of the pre-existing certificate 
where title or right of possession to the vehicle has been transferred 
by operation of law, including repossession upon default in the per
formance of the terms of a lease or other contract of conditional 
sale. 

This section provides for a fee of $2.00 for all such new certifi
cates. There is no provision for the special fee of fifty cents to man
ufacturer, jobber or dealer, or to any one, for such certificates. 

Thus it appears that each of these sections deals with a different 
kind of certificate.; that those to be issued under Sections 2 and 3 
are such as ordinarily require no examination or investigation by 
your Department outside of an examination of the regular form of 
application and, in cases involving the issuance of a new certificate, 
an examination of the returned certificate, including the regular 
form of assignment; but that thoSE} to be issued under Section 8 
require the submission to you of proof that the title of the motor 
vehicle, as evidenced by the certificate outstanding, has been regular
ly vested in the applicant for the new certificate :by operation of 
law, and requires on your part an examination of such proof with 
the necessity of frequently calling for additional proof and in some 
instances of making independent investigation. 

In the case of those to be issued under Section 2, there is either 
no outstanding title, the vehicle being one for which there has not 
been theretofore a certificate issued, or else the outstanding certifi
cate is delivered to you duly assigned; in the case of those to be 
issued under Section 3 the pre-existing certificate is delivered to 
you duly assigned before the new certificate is issued; while in the 
case of those to be issued under Section 8 the outstanding cer
tificate ·is either not delivered or, if delivered, is unassigned. The 
last case mentioned thus necessitates greater labor and care in your 
Department than in either of the former. 

t 
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It is to be presumed that the Legislature had these conditions in 
mind in reducing the cost of the new certificate issued under Sec· 
tions 2 and .3 and in failing to reduce the cost of those issued under 
Section 8. In any event the certificates to be issued under the 
provisions of Section 8 are to be issued under different circumstances 
and upon different proof than those to be issued under the provis· 
ions of Sections 2 and 3. 

You are therefore advised that the fee for issuing new certificates 
of title to motor vehicles is $2.00 where the title or right of posses
sion of the vehicle has been transferred by operation of law and 
the pre-existing certificate, duly assigned, is not presented with the 
application for the new. If the pre-existing certificate, duly as
signed, is presented with the application for the new certificate it 
may be treated as coming within Section 3 of the Act and issued 
for :fifty cents, even though there has been a transfer of title or of 
the right of possession of the vehicle by operation of law. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Construction and Equipment of Camps for Emp-loycs-Sparsely Populated Dis
tricts-Assignment of Wages-Public Policy. 

There is no authority in statutory law empowering the Department of Highways 
to erect buildings, purchase beds, bedding, kitchen and dining-room utensils for the 
use of men employed in the construction of State highways in sparsely populated 
districts, where accommodations for the gangs of men employed thereon cannot be 
obtained readily. 

The Department of Highways may accept assignments of a portion of the wages 
of employes engaged in the construction of State highways, deduct the amount from 
t'he money due them and pay the same over to the assignee named in said assign
ments, who shall be the person or persons operating a commissary for the benefit 
of said employes. This does not constitute a loaning of the credit of the Common
wealth, as the Commonwealth is not bound to do anything except pay over money, 
if and when earned, to the person designated by its creditor. "\Vhether such assign
ment would be void on the ground of public policy is a question for the Courts, 
and any doubt as to its validity must be determined by the assignor and assignee. 

Department of Justice, 
Harrisburg, Pa., December 16; 1925. 

Honorable W. H. Connell, Deputy Secretary of Highways, Harris
burg, Pennsylvania. 

Sir: This Department is in receipt of your inquiry as to your 
authority (1) to erect buildings and purchase beds, bedding, kitch
en and dining-room 11te1rnils necessary in the operation of a com-

f 
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niissary for the use of employes of your Department while engaged 
in road construction and (2) to accept assignments made by em
ployes of your Department · engaged in said work of a portion of 
their wages, to deduct the same from'. money due such employer; 
and to pay the same over to the assignee named in said assign
ment, who shall be the person or persons operating a commissary 
for the benefit of said employes. 

The reason for this unusual proceeding is that you contemplate 
constructing with your own forces a section of State highway in a 
sparsely settled community where it will be necessary to import 
labor and also necessary to provide special sleeping and commissary 
accommodation for such labor. You have experienced difficulty in 
pursuading anyone to provide these accommodations unless they 
are assisted and protected in some such way as is suggested in 
your inquiry. 

1. Authority to Erect Buildings and to Purchase Beds, Bedding, 
Kitchen and Dining-room Utensils. 

The Administrative Code of 1923, P. L. 49·8 in Section 1903 pro
vides that "The Department of Highways shall have the power 
and its duty sh~ll be: (a) To purchase and maintain all machinery, 
implements, tools and materials and all other equipment of every 
and any kind incident to or necessary in the construction, building, 
rebuilding and· maintaining of State highways * * *." 

This is a re-enactment of Section 3 of the Act of 1911 as amend
ed by the Act of 1919, P. L. 428 with the addition of the words 
"and all other equipment" after the word "materials." 

"In accordance with what is commonly known as the rule of 
ejusdem generis, where, in a statute, general words follow a desig
nation of particular subjects or classes of persons, the meaning of 
the general words will ordinarily be presumed to be restricted by 
the particular designation, and to include only things or persons 
of the same kind, class or nature as those specifically enumerated 
unless there is a clear manifestation of a contrary purpose. * * *In 
accordance with the rule of ejusdem generis, such terms as 'other,' 
'other things,' 'others' 'any othe-r,' when preceded by a specific enume
ration, are commonly given .a restricted meaning and limited to 
articles of the same nature as those previously des~ribed." 25 .R. C. L. 
page 996. 

According to this rule we think the general words "and all other 
c::quipment" refers to equipment such as "machinery, implements, 
tools and materials, * * o11. of any and every kind (that is) incident 
to or necessary in the construction" etc. of State highways and so 
does not include buildings, beds, bedding, dining-room or kitchen 
utensils. 

These latter things are not incident to or necessary in the con
struction of highways as are machinery, tools and materials. They 
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may be necessary to the men who build them but certainly high
ways may be and are constructed without the direct use of beds 
and cooking utensils and buildings to contain them. 

Your Department is authorized to construct State highways with 
your own forces (Section 3, Act of 1911 as amended by Act of 1919, 
P. L. 428) and the Motor License Fund is appropriated for the 
purpose of the construction of State and State-aid highways, for 
the purchase of materials and equipment, for the erection of build
ings, and for any and all other expenses of every kind and descrip
tion necessary to effectually carry on the work of the Department 
of Highways as described in the Act of May 31, 1911, its amend
ments and supplements. 

The above comments on the authority granted by the quoted 
section of the Gode apply to these provisions of the appropriation 
of the Motor License Fund. The application of the Fund is limited 
to those things which are incident to and necessary in carrying out 
the work of your Department. 

The Legislature never intended to authorize you to erect camps 
and to conduct commissary departments wherever road construc
tion 'and maintenance is being carried on. 

We find no statutory authority in the Department of Highways 
to purchase beds or bedding, dining-room or kitchen utensils or to 
erect buildings for use in furnishing sleeping and commissary ac
commodations. 

2. AFJsignments of Future Wages for the Payment of Board and 
Lodging. 

Is an assignment of wages to be earned in the future binding 
upon the assignor where the assignment is made for board and 
lodging during the time of the employment in which the wages as
~igned ·are to be earned, the assignment is accepted by the employer 
and the board and lodging are furnished on the security thereof. 

The Act of June 4, 1913 P. L. 403, which impliedly authorized an 
assignment of wages, to be earned in the future, to secure a loan, 
by providing that no such assignment shall be valid until accepted 
in writing by the employer, was he.Id to be unconstitutional by Judge 
Sulzberger in the case of Forster's Application 23 Pa. Dist. Rep. 858, 
568 as controvening the first section of the Bill of Rights inasmuch 
as the right to earn a living by his labor and to apply such earningR 
to the support of himself and family is fundamental and cannot 
be waived by the laborer. 

The text of that decision seems to be broad enough to prescribe 
every assignment of wages to be earned in the future whether thP. 
assignment is accepted or not and notwithstanding the purpose for 
which assigned. 
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An examination of the cases cit ed and relied upon by Judge Sulz· 
berger established the following principals: 

(a) The exemption from attachment in the hands of the employe1' 
of the wages of any laborer or the salary of any person in public 
or private employment, as contained in the Act of 1845 P. L. 459> 
has been consistently maintained, the cases holding that the exemp
tion cannot be waived as to do so would be against public policy. 
Firestone vs. Mack 49 P a. 387, Sweeney v. Hunter , 145 Pa. 363, 
StP-ele vs. M:cKerrihan 172 Pa. 280, Little v. Balliette 9 Pa. Super. 
Ct. 411. 

In Sweeney v. Hunter the Court says: 

"The exemption must therefore be regarded as 
grounded on public policy, looking to the protection of 
laborers and their families, even against their own vol
untary acts." 

In Little v. Balliette th(} Court says: 
"It was not intended to confer a personal privilege 

upon .laborers merely, but was enacted for the protec
tion of their employers as well. For this reason, as 
well as upon grounds of public policy, it was held that 
the laborer could not waive its provisions, and there
by subject his employer to the liability, to the expense 
and annoyance of attachments,"-which is cited with 
approval in Box Board Company vs. Ro.ssiter 30 Pa. 
Super. Ct. 25, 26. 

(b) The Act of 1887, P. L. 164 prohibiting the assignment by a 
citizen of this State of a claim against a resident of this State for 
the .purpose of having the same collected by attachment in the 
Courts of another State, with the intent of depriving the debtor of 
his right of exemption, has been upheld as constitutional. Sweeney 
vs. Hunter supra, Steele v. M:cKerrihan supra. 

(c) An assignment of wages not yet earned is invalid where it 
nppears that it has not been accepted by the employer although 
he had notice thereof before payment. Jermyn v. Moffitt 75 Pa. 
399. 

( d) "An assignment of his wages by a laborer, ex.ecuted when 
lie is not engaged in, and not under contract for, the employment 
in which the wages are to be earned, is too vague ;ind uncertain to 
be maintained as a valid assignment and transfer of property." 
Lehigh Valley Railroad Co. v. Woodring 116 Pa. 515. 

In this case an assignment of wages to be earned in the future 
was made in favor of a storekeeper for groceries supplied. At the 
time of the assignment the assignor was not employed by the rail
road company nor was there any contract of employment. Sometime 
later he entered such employ and notice of the assignment was 
served upon the employer. 
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(e) "An assignment, for a valuable consideration, of demands, 
having at the time no actual existence, but which rest in expec
tancy only, is valid in equity as an agreement, and takes effect 
as an assignment, when the demands intended to be assigned are 
subsequently brought into existence." Ruple v. Bindley 91 Pa. 296. 

This was an assignment of the balance of the contract price for 
the building of a flight of stairs. The consideration was the fur
nishing of material and money for the purpose of doing the work. 
It may be inferred from the report of this case that Ruple himself 
did the work covered by .the contract with Bindley and that his 
wages were included in the amount assigned which amount al-so 
included the cost of materials. There is nothing in the report to 
indicate that the question of the right to assign wages as distin
guished from the right to assign money due for other purposes was 
considered. 

We are not convinced that the assignment of wages such as yon 
propose for -the purpose stated cannot be enforced as an equitable 
assignment. 

In the case of Ruple v. Bindley, supra on page 300 the Court in 
reaffirming the case of Jerwyn v. Moffitt says with reference to the 
latter: 

"J ermyn's name was not in the instrument; Leslie, 
the assignor, had no contract with him, was not then 
in his employ, and consequently, there was neither a 
present or expectant fund on which the assignment 
could attach. On the trial, the point that 'an assign
ment can only be made of moneys due or owing and not 
in future of moneys to be earned' was refused with an
swer that 'a party is comp'etent to assign wages to come 
due if the vested rights of third parties are in nowise 
prejudiced thereby'; and this Court said there was no 
error in that." 

The Act of June 29, 1881 P. L. 147 which required payment of 
employes in cash or in orders redeemable in cash, was held un
constitutional in the case of Godcharles v. Wigeman 113 Pa. 431 
as an infringment on the right to contract. 

In that case orders had been given by the employer to the employe 
on different parties for the purchase of coal and other articles, 
which orders were honored by the drawee and paid by the employer. 

The Court says (page 437), 

"He may sell his labor for what he thinks best 
·whether money or goods, just as his employer may seli 
his iron or coal, and any and every law that proposes 
to prevent him from so doing is an infringement of his 
constitutional privileges, and consequently -vicious and 
void." · 
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The Act of May 20, 1891, P. L. 96, required payment of wages 
in certain industries semi-monthly and prohibited the assignment 
of future wages as payable. 

In the case of Showalter v. Ehlen 5 Pa. super. ct. 242 the said 
Act of 1891 was held unconstitutional as interfering with the right 
to contract. 

If this assignment is not void as against public policy we know 
of no reason why the Secretary of Highways of the Commonwealth 
may not accept such an assignment nor why its fiscal officers may 
not honor the accepted assignment. It does not constitute a loaning 
of the credit of the Commonwealth as the Commonwealth is not 
bound to do anything except pay over money, if and when earned, 
to the person designated by its creditor. 

You are therefore advised that you may accept assignments of 
wages as outlined in your second inquiry, any doubt as to the 
validity of such assignments must be determined by the assignor 
and the assignee. 

yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Automobiles-Motor-vehicle certificates-Issuance of certificates to bailors-Repos
session-Act of JJfay 24, 1923, P. L. 435. 
1. A bailor of an automobile is not entitled to a new certificate of ownerslhip 

'i;nerely because the bailee has violated some provision of the bailment contract. 
2. In such case, it must appear that the bailor has actually retaken possession 

of the vehicle, or that the circumstances are such as to relieve him from the 
necessity _of repossession as a preliminary requisite to the issuance of a new 
certificate. 

Department of Justice, 
Harrisburg, Pa., April 8, 1926. 

Mr. Benjamin G. Eynon, Registrar of ·Motor Vehicl_es, Department 
of Highways, Harrisburg, Penna. 

Sir: This ipepartment is in receipt of your request to be advised 
as to whethe~. or not a new certificate of title to a motor vehicle 
should be iss,ed to the applicant therefor under the following cir
cumstances: '--

"A", a motor vehicle dealer, leased a motor vehicle to "B" upon 
a bailment contract, which was afterwards assigned to "C", a 
finance company. "C" has made application for a new certificate 
of title, alleging in his application that "B" has defaulted in pay-
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ments provided for under the terms of the bailment contract, and 
has filed with his application a certified COI?Y of the bailment con
tract, which contains the usual provisions authorizing repossession 
upon failure to make payments as stipulated. "C''' has not pre
sented to you the original certificate of title nor has he actually 
repossessed the motor vehicle in question nor taken any other action 
for the purpose of obtaining possession thereof. 

You state that you are of the opinion that a number of lessors 
under bailment contracts are filing applications for new certificates 
of title immediately after the execution of the bailment contract, 
alleging violations of some provision of the contract for which the 
remedy of repossession is given, but before the motor vehicle de
scribed in the contract is actually repossessed. 

The Title Registration Act of May 24, 1923, P. L . . 425, provides 
a system of registering titles to motor vehicles for the protection 
of owners and to facilitate the recovery of motor vehicles stolen 
or unlawfully taken. It deiines the term "owners" as including "the 
person or persons having a motor vehicle in his or their possession, 
custody or control under a lease or contract of conditional sale or 
other like agreement" (Sec. 1). 

It requires every owner of a motor vehicle to make application 
for an official certificate of title to the same and requires the Secre
tary of Highways to issue such certificate when satisfied that the 
a I> plican t therefore is entitled thereto (Sec. 2). 

In the case to which you refer the bailee was the "owner" of the 
motor vehicle in question under the terms of this Act and as such 
made application for and received a certificate of title to the same .. 

The Act provides for the issuance of a new certificate of title in 
two, and only two, classes of cases: (1) "in the event of the sale 
or transfer of the ownership of a motor vehicle for which an original 
certificate of title has been issued" upon the presentation of such 
original duly assigned to the purchaser (Sec. 3), and (2) in the 
case of the transfer of ownership or possession by operation of 
law (Sec. 8). 

The case concerning which you inquire does not come within the 
first class. If "C" is entitled to a new certificate of title he must 
have brought himself within the provisions of Section 8 of the Act, 
which reads in part as follows: 

"In case of the. transfer of ownership or possession 
of a motor vehicle, by operation of law, as upon inheri
tance, devise, or bequest, order in bankruptcy, insol
vency, replevin, or execution sale, or whenever a motor 
vehicle is sold at public sale to satisfy storage or re
pair charges, or repossession is had upon default in 
performance of the t erms of a lease, contract of con-
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dit-ional sale, or other like agreement, it shall there
upon become the duty of the person from whose pos
session such motor vehicle was taken, and withom: pre
judice to his rights in the premises, immediately to 
surrender the certificate of title for such motor vehicle 
to the person to whom possession of such motor vehicle 
has so passed. The commissioner, upon surrender of 
prior certificate of title, or, when that is not possible, 
upon presentation of satisfactory ' proof to the commis
sioner of ownership and right of possession to such 
motor vehicle, and upon payment of the fee of two ($2) 
dollars and presentation of application for certificate 
of title, shall issue to the applicant to whom possession 
of such motor vehicle has so passed a certificate of title 
thereto. * * *" 
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While the way is left open, in this section of the Act, for the 
issuance of a new certificate when the old is . nof surrendered and 
when the right of possession only is shown, yet such are exceptional 
cases, and the Act contemplates the actual repossession of the ve
hicle by the bailor where the right to a new certificate is claimed be
cause of default in performance of the terms of a bailment contract. 

In the second place, the Act treats the bailee as the owner, and 
the provision for repossession by the bailor upon default in the 
performance of the terms of the contract is a contractual obligation 
(Cobb & Chase vs. Deiches & Co., 7 Pa. Swper. Ct. 252, 256), which 
does not render the contract void, but renders it voidable and re
quires affirmative action by the bailor. The mere application for a 
new certificate of title does not constitute sufficient affirmative ac
tion. 

In the third place, without there having been actual repossession 
or other affirmative action by the bailor, the bailee has not been 
accorded an opportunity to defend his right to continued possessiou 
either on the ground of performance; of a modification of the terms 
of payment (Whitehill vs. Schwartz, 27 Pa. Super. Ct. 526, 530); 
of a subsequent agreement changing the tenor of the alleged bail
ment contract (Goss Printing Press Co. vs. Jordan, 171 Pa. 474) ,· 
or on the ground that the contract is not a ·bailment contract but 
one of conditional sale (Jones vs. Wands, 1 Pa. Super. Ct. 269, 274); 
or that the stipulation for repossession is invalid for any other 
reason. 

For these reasons you are advised that a new certificate should 
not be issued upon the present state of the record in the instant ap
plication, because it does not appear that the vehicle has been re
possessed by the bailor or that the circumstances are such as to 
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relieve the applicant from the necessity of repossession as a pre
liminary requisite to the issuance of a new certificate. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Secretary of Highways-State Highway Patrol-Motor License Fund. 
Authority of the Secretary of Highways to equip training quarters of State 

Highway Patrol, said e9uipment to be paid for from the Motor License Fund. 

Department of Justice, 
Harrisburg, Pa., April 30, 1926. 

Honorable W. H. Connell, Acting Secretary of Highways, Harris
burg, Pennsylvania. 

Sir: We have your request for advice as to your authority to 
purchase kitchen utensils, bedroom supplies and gymnasium fix
tures for the use ~f the State Highway Patrol at its training quar
ters. 

We understand that you have organized a training school for the 
purpose of traini.ng State Highway Patrolmen, to which applicants 
for positions on that force are detailed for instruction prior to be
ing sent out on · active duty, and that such training has been here
tofore obtained in quarters furnished with equipment borrowed 
from the Pennsylvania State Police. 

The State Highway Patrol has been organized under the authority 
of Section 12 of the Motor Vehicle Law of 1919, as amended by 
the Act of June 14, 1923, P. L. 736, for the purpose of carrying 
out and enforcing the provisions of that Act, its amendments and 
supplements; also by the Act of May 24, 1923, P. L. 425, known as 
the Titlf~ Registration Act, Section 13 of which contains general 
authority to appoint such employes as are necessary to carry out 
and enforce the provisions of that Act. 

The Motor License Fund was established and appropriated under 
the provisions of Section 12 of the Act of 1919, P. L. 678, as last 
amended by the Act of 1925, P . L. 282, and also under the provis
ions of Section 13 of the Act of 1923, P. L. 425, as last amended by 
the Act of 1925, P. L. 286. Each of these Acts of 1925 contains the 
following provisions with respect to the appropriation of this Fund: 

The Fund is appropriated to the Department of Highways "to 
carry out and enforce the provisions of the act to which this is an 
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amendment and all amendments and supplements thereto, includ
ing the penal provisions thereof * * * for the payment of the travel
ing and other expenses of the Secretary of Highways and the other 
officers and employees of the Department * * * for the payment of 
rentals of branch offices or any other grounds, buildings or quarters 
necessary for the work of the Department; * * * and for any and 
all other expenses of every p:ind and descri.ption, necessary to 
effectually carry * * * out and enforce the provisions of the act to 
which this is an amendment, and all amendments and supplements 
thereto, including the penal provisions thereof and for that purpose 
the commissioner is hereby authorized to appoint such employes as 
in his discretion are necessary.'' 

Thus .it appears that your Department is charged with the en
forcement of the penal provisions of the Motor Vehicle Law for which 
purpose you are authorized to appoint the necessary employees 
(State Highway Patrolmen); that the members of this force are 
to be I?aid out of the Motor License Fund, out of which are also to 
be paid their necessary traveling and other expenses. It also ap
pears that you a.re authorized out. of this fund to pay rentals of 
buildings or quarters necessary for the work of your Department; 
and also to pay all expenses necessary to carry out and enforce the 
prov{sions of the Motor Vehicle Law which you are directed to en· 
fu~ . . ' ' ' 

It is necessary in your judgment, in which there could surely be 
no disagreement, that the . members of this Patrol shall be _specially 
trained in the work which they are ·to undertake, trained in a 
knowledge of the Motor Vehicle Law, of the general duties of police 
officers, in the use of the m:otor vehicle equipment with which they 
are ' equipped and so forth. This training is, therefore, necessary, 
in order tb carry out and enforce the provisions of the Motor Vehicle 
Law. It is your judgment also, that this special training must be 
procured in a training school conducted and · operated by the officers 
or' the force, and that 'such training should be given after the men 
receiving it have so far become a part of the Patrol that they are 
subject' to the control and under the discipline of the officers of 
the Patroi. . This necessitates sending these men to some designated 
point away from their homes, where they remain for a varying 
period of time. The expenses incurred in such work are, under all 
general ruies; i'p.ciuded' within traveling and maintenance expenses 
of · tlie employ es of the State when absent from their homes on · State 
business; within the scope of their duties. If these. expenses must be 
paid by the State, and it is necessary or desirable in your discretion 
that these men be maintained und.er the same roof in the buildings 
whieh ·you have obtained for their instruction, I see no reason why 
you may not equip such building for such purposes so far as is 
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reasonably necessary out of the provisions of the Motor License 
Fund. Such a policy certainly is in the interest of economy and 
efficiency, and in my opinion permissible under the appropriation 
of the Motor License Fund. 

And you are so advised. 
Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Departrnent of Highways-Motor License Fund-Installation of Electric Wiring. 

The Department is authorized to purchase through the Department of Property 
and Supplies as purchasing agent, such materials, supplies and equipment as are 
necessary to make electrical wiring installation in a certain building, the same 
to be paid for out of the Motor License Fund. 

Department of Justice, 
Harrisburg, Pa., October 13, 1926. 

Mr. W. H. Connell, Acting Secretary of Highways, Harrisburg, Pa. 

Sir: In your recent letter with reference to the installation of 
electric w1rmg by your Department in the house it occupies as a 
tenant of Mrs. Emma F. Engle there are two main questions in · 
volved: 

1. Was lessor required under the written lease to furnish this 
electrical equipment? 

2. If not, was the Department of Highways authorized to do so, 
either directly or through the Department of Property and Supplies? 

1. There is no provision of the lease whereby the lessor under
took to furnish electrical equipment other than that which was 
installed at the time of making the lease, or whereby she warranted, 
either directly or impliedly, the electric equipment then installed 
to serve the purpose for which the building was leased. 

There being no such agreement or warranty, it is well settled 
that the lessor could not have been compelled to make the repairs 
and is not liable therefor. 

2. Your authority to install the equipment. 
Presumably the lessor agreed to the installation and is making 

no claim for damage on account of the trespass. The question is 
raised by the Auditor General whether or not he should approve 
the requisition. 

I understand that you were using this building as a testing labora
tory for the purpose of testing materials used in the construction and 
maintenance of State, and State-aid, highways, which required an 



No. 6 OPINIONS OF THE ATTORNEY GENERAL 287 

electrical testing equipment, lights, etc., and necessitated a wiring 
that would carry a considerable electrical load, and that after you 
bad occupied the building and operated it for such purposes for a 
time it was discovered that the wiring was not sufficient to carry 
the load required in the use to which the building was being put, 
and for that reason it was unsafe and a menace not only to the 
building but to those members of your Department working therein. 

There is no authority in your Department to install this electrical 
equipment unless it can be found in the appropriation of the motor 
license fund (Section 12 of the Act of 1919, P. L. 678, as amended 
by Act of 1925, P. L. 282) which appropriates the fund to your 
Department, inter alia, · 

"For the purchase, through the Department of 'Prop
erty and Supplies as purchasing agency, all ·* * * sup
plies, materials, equipment * * *·necessary for the con
duct of the work of the Department * * * for the erec
tion and repairs of buildings; * * * and for any and 
all other expenses of every kind and description neces
sary to effectually carry on the work of the Department 
of Highways, as described in the Act of Assembly ap
proved the 31st day of May, one thousand nine hundred 
and eleven, known as the State Highway Act, and the 
amendments and supplements thereto, and to carry out 
and enforce the provisions of the Act to which this is 
an amendment, and all amendments and supplements 
thereto * * * ." 

The words "supplies", "materials" and "equipment", as used in 
the above quoted part of this Act, seem to be limited only by the 
qualification that they shall be for the purposes of your Department 
as those purposes are specified in the statutes defining our powers 
and duties. That they are not limited to such as are directly used 
in connection with construction and repair appears from the sub
sequent provision on page 235, which also ciearly indicates that 
the words include additional supplies, materials and equipment to 
that used in such road work. 

"Provided, however, that it shall not be necessary 
for the Department of Highways to purchase through 
the Department of Property and Supplies as purchas
ing agency materials, supplies and equipment necessary 
to the construction and repair of highways, but all 
other materials, supplies and equipment shall be pur
chased through the Department of Property and Sup
plies as heretofore provided." 

Thus, it clearly appears that the intent was to use the words 
"supplies, materials and equipment" in the former quotation from 
the Act of 1925, in the broad sense of including all such necessary 
to errable your Department to perform properly the duties assigned 
to it. 
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There is no doubt as to the authority of your Department to 
purchase the materials, supplies and equipment used in repairing 
the electrical wiring of the Engle house. 

This equipment having been installed by your men, no question 
arises as to your authority to pay for its installation. 

In this case you had a building rented which was adapted for 
your use, except as to this wiring, and for which the Commonwealth 
was obligated to pay at least $1,890.00 ($210 per month for nine 
months). After discovering that the building was not safe unless 
the electrical wiring was done you were faced with the problems 
of making that .installation, or discontinuing the use of the build· 
ing and obtaining quarters elsewhere which would have involved a 
loss to the Commonwealth of $1,890.00, provided the quarters you 
found could be obtained at the same rental. If you were required 
to pay more for the new quarters than for the Engl~ property the 
loss to the Commonwealth would have been increased by such ad
ditional amount. 

Where it becomes necessary to repair rented properties after the 
lease has been made it appears to me that the preferable plan is to 
persuade the landlord to make the repairs and to provide for reim
bursement by a new lease at a reasonable increase in rent. However, 
in the emergency situation which confronted you, we think you had 
authority to make this installation. 

In addition to the above reasons given sustaining this claim we 
refer you to two opinions of this Department, one addressed to 
Honorable Paul F. Wright, Secretary of Highways, under date of 
June 15, 1924, and the other addressed to the Honorable S. S. 
Lewis, Auditor General, under date of February 13, 1925, in each 
of which it was held that the appropriation to the Motor Licen:;:e 
Fund was broad enough to include expenditures of every kind and 
description necessa:r;y to effectually carry on the work of your De
partment, and that the question as to whether or not any individual 
item of expense was necessary to effectually carry on that work is a 
matter that is within the discretion of the Secretary of Highways. 
Under the authority of these opinions this expenditure seems to be 
justified and authorized. 

Therefore, we advise you that you were authorized to purchase 
through the Department of Property and Supplies as purchasing 
agency such materials, supplies and equipment as were necessary 
to make the electrical wiring installation in the Engle building and 
that you were authorized to make such installation, the cost of the 
i:.ame to be paid out of the Motor License Fund. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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State ·Officers-Money Held in Official Capacity-Attachment-Act of June 16, 
1836-Act of May 8, 1876-Act of April 10, 1905. 

Wages of an employe of the Commonwealth in the possession of an officer of 
the Commonwealth and so held in his official capacity are not subject to attach
ment on a judgment against t~e employe, nor can the Commonwealth or its 
officers as such be made garnishees in an execution attachment. 

Department of Justice, 
Harrisburg, Pa., November 16, 1926. 

Honorable W. H. Connell, Acting Secretary of Highways, Harris
burg, Pennsylvania. 

Sir: In response to your recent inquiry you are hereby advised 
that wages of an employe of your Department in the possession of 
an officer of the Commonwealth and so held in his official capacity, 
are not subject to attachment on a judgment against the employe 
nor can the Commonwealth or its officers as such be made garnishee 
in an execution attachment. In the course of that opinion the: 
Court emphasizes the great public inconvenience if such a proceed
ing were authorized and says, "if a precedent of this kind were set, 
there seems to be no reason why the State or county treasurers, or 
other fiscal officers of the Commonwealth, or of municipal bodies, 
may not be subjected to the levying of attachments, which has 
never been attempted nor supposed to come within the attachment 
law-" 

In the City of Erie vs. Knapp, 29 Pa. 173 (1857) it was held that 
a municipal corporation may not be made a garnishee upon an ex
ecution attachment under the Act of June 16, 1836. In the course 
of its opinion the Supreme Court says, 

"An execution attachment is often substantially but 
the commencement of the suit; and it always imposes 
upon the garnishee duties and obligations of a some
what difficult character to perform. He must appear 
to the writ and answer the interrogatories propounded. 
He may not pay the money to the original creditor after 
notice of the attachment nor can he safely pay it to the 
attaching creditor pending the litigation. If the debt 
has been assigned with notice to the · garnishee before 
the attachment, he must either notify the assignee of 
the attachment, or plead the assignment in bar of the 
attachment; and if he is summoned by foreign attach
ment, he cannot even after judgment safely pay the 
debt to the attaching creditor, until bail to return has 
been duly given. 

"The performance of public duties is sufficiently dif-
ficult on the part of fiscal officers without further com
plicating them by requiring such officers to become par
ties to questions and rights litigated in our courts of 
justice." 

H-19 

• 
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It was held by Judge Williams, of Allegheny County, in the case 
of Greer v. Howley, 1. P. L. J. 1 (1853), that a debt owed by a 
municipal corporation: for work and labor done by a contractor in 
grading and paving one of its public streets is not liable to an ex
ecution attachment at the suit of a judgment creditor of such con
tractor. 

In these cases it is held that the provisions of the said Act of 1836 
with reference to the attachment of money in the hands of a cor
poration do not include municipal corporations, but that the word 
"corporation" there used refers manifestly to corporations other 
than those of a municipal character. 

"A fund in the hands of the State Treasurer and al
leged to be due from the State to defendant in attach
ment has been held not subject to attachment." 

6 G. J. 209, Sec. 390. 

The authority for this statement in the text is the case of Lodm· 
v. Baker, 39 N. J. L. 49, 50, wherein the reason given for the rule 
is that such an attachment involves the garnishee in litigation and 
is tantamount to a suit against the State which is prohibited under· 
our Constitution unless there is specific authority under general' 
legislation for such proceedings. 

The only remaining matter for consideration is whether or not 
wages in the hands of a public ofiicer may be attached under the 
Act of May 8, 1876, P. L. 139, which provides for the attachment 
of wages due to such persons as may be indebted to proprietors of 
hotels, inns, boarding-houses and lodging-houses for boarding not 
exceeding the amount of four weeks. 

This Act of 1876 was amended by Act of April 10, 1905 P. L. 134 
and by Act of May 1, 1913, P. L. 132. The principal change made 
in the original act by the amendments was in providing for the 
issuing of an attachment as original process. 

These Acts of 1905 and 1913 have been held unconstitutional and 
the original Act of 1876 has been held constitutional (Schmidt vs. 
Schmidt and Erie R. R. Co., 83 Pa. Super. Ct. 125-1924). 

The applicable portions of the aforesaid Acts of 1836 and 1878 
are as follows: 

Section 35 of the Act of ,June 16, 1836, provides inter alia as fol
lows: 

"In the case of a debt due to the defendant * * * the 
same may be attached and levied in satisfaction of the 

• judgment, in the manner allowed in the cafle of a foreign 
attachment, but in such cafle, a clause, in the nature 'of 
a scire facias against a garnishee in foreign attachment, 
shall be inserted in such writ of attachment, requiring 



No. 6 OPINIONS OF THE ATTORNEY GENERAL 

such debtor * * * to appear at the next term of the 
Court * * * and show cause why such judgment shall 
not be levied of the effects of the defendants in his 
hands." 

1'he Act of May 8, 1876 provides inter alia. 

"* * * All proprietors of hotels, inns, boarding
houses and lodging houses in this Commonwealth, in 
addition to the remedies now provided by law, shall 
have the right to attach wages due or owing to such 
persons as may be indebted to them for boarding not 
exceeding the amount of four weeks, and any sum so 
due may be attached but shall not be paid to the defen
dant until the judgment so had for such amount as may 
be due upon such attachment shall be satisfied, and 
justices of the peace shall have jurisdiction of attach
ment in such case for such purpose." 
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We fail to see any such difference in the provisions of the Act of 
1836 and that of the Act of 1876 as would justify such a construc
tion of the latter· so as to include the right to attach wages in the 
hands of a public officer in view of the fact that the former has 
been construed so as to exclude the right to such attachment. 

The same reasons against including the right under the former 
apply with respect thereto under the latter. In view of the inter
pretation of the Act of 1836, as contained in the above authorities, 
it would require express provision in the Act of 1876 for the attach
ment of money hel~ by public officials as such before it could be con
strued as including such right. No such provision appears. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES . 0. CAMPBELL, 
First Deputy Attorney General. 
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OPINION TO THE SECRETARY OF INTERNAL AFFAIRS 

Bur·eau of S·ta;nda,rds-Aitthority to Approve a Certain Submitted Type of Scale 
Design for S elling Ice Cream at Retail-Acts of April 15, 1834, P. L. 524; May 
11, 1911, P. L. 216; Jiely 24, 1913, P . L. 960 ; June 2, 1919, P. L. 361; May 5, 
1921, P. L. 389. 
The Secretary of Internal Affairs must determine, in the first instance, whether 

a type of scale facilitates the perpetration of fraud ; he must determine, as a ques
tion of fact, whether or not a type of scale is reasonably permanent in its indica
tion and adjustment. 

The type of scale design submitted is not such type as should be approved. 

Department of Justice, 
Harrisburg, Pa., June 3, 1925. 

Honorable James F. Woodward, Secretary of Internal Affairs, Har
risburg, Pennsylvania. 

Sir: In your recent letter to this Department you state that there 
has been presented to you for your approval a type of scale designed 
for selling ice cream at retail; that it is a combined spring and lever 
fan-shaped computing scale, the unit of rp.easure of which is what 
the inventors designate as a "Kil-Am"; that the scale registers 
"l/2", "1", "l~lg", and "2" "Kil-Ams"; that a "Kil-Ams' ' is stated 
to equal twenty three and one quarter ounces avoirdupois; that there 
is nothing about the scale to show the relation of a "Kil-Am" to 
ounces, pounds or any other recognized standard of weight; and that 
1here is no other designation about the scale excepting the word 
"Kil-Am", which appears under the figure one in the center of the 
fan-shaped dial. 

You further state that the word "Kil-Am" is without meaning 
excepting as a trade-mark, and that the purchaser of a commodity 
measured by this scale must depend entirely upon the vendor's 
statement or explanation as to what constitutes a "Kil-Am.'' 

You request an opinion as to whether or not the scale, so described, 
is such as the Bureau of Standards is required to approve. 

Section 2 of the Act of May 8, 1921, P. L. 309 provides as follows: 

"The Bureau of Standards of the Department of In
ternal Affairs is authorized to pass upon each type of 
weight and measure and weighing and measuring de
vice manufactured, offered or exposed for sale or sold 
or given away, for the use in trade or commerce, or 
used in trade or commerce, in the Commonwealth of 
Pennsylvania, and to approve or disapprove of said 
type. The said bureau shall approve each type of 
weight and measure and weighing and measuring de
vice, submitted to it for approval by any person, if 

(295) 
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such type is so designed and constructed that it con
forms to, or gives correct results in terms of, standard 
weights or measures or in terms of values derived there
from, and is reasonably permanent in its indication 
and adjustment, and does not facilitate the perpetra
tion of fraud, otherwise the bureau shall disapprove 
the same." 

There are, then, three conditions that must be met by every type 
of scale before it can be approved: 

(1) It must be so designed and constructed that it conforms to or 
gives correct results (a) in terms of "standard weights or meas
ures," or (b) in terms of values derived from "standard weights 
or measures :" 

(2) It mus_t be reasonably permanent in its indication and ad· 
justment; and 

(3) It does not facilitate the perpetration of fraud. 
These three conditions will be discussed with reference to the 

scale in question under the above enumeration. But, before doing 
so it is desirable (a) to review the law with reference to weights and 
measures and (b) to consider the practical results of the adoption 
of the plan involved in the approval of the scale in question. 

A. Following the provision in Magna Charta that there should 
be but "one "'eight and measure throughout the Kingdom", therein 
inserted because of grievances owing to differences in weights and 
measures (28 Ruling Case Law, page 2) there were brought to this 
country certain well defined standards which were incorporated in
to our statute law .by the Act of April 15, 1834, P. L. 524. 

That act provided that the standard of measurement should be 
the yard,-of measure, the gallon or bushel,-and of weight the 
pound, either 'l'roy or avoirdupois, the latter being based upon the 
Troy pound in the ratio of 7,000 to 5, 760. It also provided for the 
denominations or subdivisions of these various standards specify· 
ing the relations thereof to the respective standard and to each other, 
the Troy pound being subdivided into grains, pennyweights, and 
ounces and the denominations of the avoirdupois pound being de
clared to be drams, ounces, quarters, hundreds and tons. These 
units have never changed or added to (unless it be the authorization 
of the use of the metric system by Act of Congress under authority 
granted it by Article I, Section 8, clause 5 of the Federal Constitu
tion) although the dimensions in cubic inches or the contents in 
pounds have been changed with respect to certain commodities. 

The "Kil-Am" was not known at the Common law as a unit of 
weight nor has it ever been adopted or authorized as such either 
by Federal or State legislation. 
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The Act of 1834 directed the procurement of positive standards 
of the yard, gallon, bushel and the Troy pound, (which was directed 
to be an authenticated copy of the Troy pound of the Mint of the 
United States and was declared to constitute the positive standard 
of weight of this Commonwealth). It also provided for the care and 
preservation of these positive standards and directed that each 
County should be furnished with positive stan(lards of weight and 
measure compared with such State standards to be used as standards 
for the adjustment of weights and measures. 

The chief of said Bureau of Standards and his deputies are au
thorized to test all instruments and devices used in weighing or 
measuring commodities for sale and to condemn and seize any 
false or illegal instrument or device so used or intended to be used 
(Act of June 2, 1919, P. L. 361). The i'ame authority has been 
delegated to the various sealers of weights and measures for cities 
and counties (Act of May 11, 1911, P. L. 276, as amended by Act 
of July 24, 1913, P. L. 960) . 

. The use of any weighing devise after it shall have been condemned 
aild before it shall have been adjusted and sealed constitutes a: mis
demeanor (Act of July 24, 1913, P. L. 960). 

Section 2 of the Act of July 24, .1913, P. L. 965 requires all liquid 
commodities, when sold in bulk or from bulk, to be sold by weight 
or liquid measure. The standard of which measure had been pre
viously established by the Act of April 15, 1934, P. L. 528 (Murphy 
vs. Atlantic Refining Co. 74 Pa. Super. Ct. 166, 169). 

Such was the condition of the law when the Act of May 5, 1921, P. 
L. 329 was passed and in the light of which such act must be con
strued. 

It is to be noted that 'the word "standard" is used in these acts 
of Assembly in two different senses, first, as refering to the yardi 
bushel, or pound as the unit of weight or measurement, and second, 
as refering to the positive standard of each as found in the archives 
of the State. The term standard weight or standard of weight al
ways refers to the pound never to ounces or any other subdivision 
or denomination thereof. 

3. If this scale is approved and adopted it must be tested from 
time to time by the various sealers of weights and measures through
out the State. They have no positive standard or denomination there
of with which it can be tested. It is said that the "Kil-Am" is 
the equivelant of a certain number of ounces, the number selected 
being purely arbitrary. If the "Kil-Am" is adopted as a legal 
weight, there is nothing in the laws that would prohibit changing 
the number of ounces thus arbitrarily adopted. The sealer has no 
criterion as his guide except the statement of the owner of the 
scale. Even if the number of ounces comprising a "Kil-Am" is 
shown on the scale there is no provision of the law that would re-



298 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

quire different scales to be uniform in this respect or that would 
prohibit a change from tjme to time in the number of ounces com
prised in a "Kil-Am". There would be no standard to govern the 
action of the sealer in performing his duties. 

If the "Kil-Am" may he adopted as the unit of weight by which 
ice cream is sold then other arbitrary units of weight, called by 
other names, may be adopted for selling ice cream and other com
modities so that the public will be confused by finding many dif· 
ferent standards in use in the sale of commodities by weight. 

If the "Kil-Am" may be adopted as a standard of liquid weight, 
various arbitrary units may be selected as standard of measure
ment and measure and of dry weight. The dry goods merchant may 
sell cloth by some other measure than the yard, the grocer may sell 
potatoes by a measure other than the bushel and vinegar by one 
other than the gallon. 

These various standards of measure, measurement and weight 
may be multiplied as many times as there are storei,; within which 
such commodities are handled. The result would be confusion worse 
confounded and the opening of the doors wide to possibilities of 
fraud upon the purchasing public. 

It should be noted in this connection that in the large exhibit of 
scales and measures in your Department containing a sample of 
every modern unit of measure, measurement and weight there does 
not appear any such unit which is in other than terms of the yard, 
gallon, bushel or pound or the subdivisions or denominations thereof 
as provided in the Acts of Assembly. 

(1-a) The "Kil-Am", being the unit of weight appearing on the 
scale submitted for approval, and such unit not constituting a 
standard weight, the scale is not so designed and constructed that 
it gives correct results in terms of "standard weights or measures." 

(1-b) The term "value" ordinarily means worth according to 
some standard or, the ratio in which one thing is exchanged against 
another. Such standard may be in money or in commodities. It is 
apparent that neither of these is the standard here used as the very 
object of adopting those standards of weight and measure is to 
obtain a universal and uniform basis upon which commodities may 
be exchanged for money or for another commodity. The standard 
of comparison here used is the yard, bushel, gallon or pound, as 
the case may be, each one of which must correspond to the respec
tive positive standard in your possession. 

In view of the prior legislation upon the subject of weights and 
measures and of the unbroken commercial practice of more than a 
century, it is our opinion that the phrase ''in terms of values de
rived therefrom" as used in Section 2 of the aforesaid Act of 1921 

' means in terms of the values designated by law as derived from 
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such standards of weights and measures as have been or shall here
after be adopted by law; that the standard of liquid weight is the 
pound and the values derived therefrom are the grain, or penny
weight, the dram, quarter, hundred, or ton. 

It is contended that the submitted scale gives correct results in 
terms of values derived from pounds or ounces because the "Kil-Am" 
represents a certain number of ounces. The Legislature having pre
scribed the subdivisions or denominations of the various adopted 
standards, i. e. having prescribed what values are to be derived 
from such adopted standards, you are not at liberty to approve other 
subdivisions or denominations. 

This interpretation of the phrase now under consideration will 
conform with the prior legislation on the general subject and with 
the common practice of long standing, while the one conten~ed for 
would reverse such legislative and eommercial practice and result 
in great confusion. The addition of a statement on the scale set
ting forth the value of the "Kil-Am" in ounces would not affect 
tbese conclusions. 

You are therefore advised that ·the above described type of scale 
is not so designed and constructed that it conforms to or gives 
correct results in terms of standard weights or measures or in terms 
of values derived therefrom and cannot be approved. 

(2) Whether or not a type of scale is reasonably permanent in 
its indication and adjustment is a question of fact to be determined 
by you. 

(3) You must determine in the first instance whether a type 
of scale facilitates the perpetration of fraud. 

Irrespective of your conclusion as to questions "2" and "3" (See 
directly above) it is our opinion that the scale in question, called 
the "Kil-Am", is not a scale which you have the legal right to ap
prove (See discussion of "1-a" and "1-b", above). 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First De'[J'Uty Attorney General. 
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OPINIONS TO THE DEPARTMENT OF LABOR AND 
INDUSTRY 

Building laws-Lodge halls-J,ighting--"Public"-Acts of May 3, 1909, and May 
11, 1921. 

1. A lodge hall used for the assemblage of the. members of a lodge, not leased 
or rented for entertainments and in which the general public does not assemble 
after dark, is not required, under the Acts of May 5, 1907, P. L. 417, and of May 11, 
1921, P. L.-, to be provided with an emergency electric lighting circuit independ
ent of its main lighting circuit. 

2. The word "public," as used in the act, was intended to signify the general 
public as distinguished from those who are resident in a building or are admitted 
because of m€mbership in a lodge. 

Department of Justice, 
Harrisburg, Pa., March 26, 1925. 

Hon. Richard H. Lansburgh, Secretary of Labor and Industry, Har
risburg, Pa. 

Sir: You have asked for a construction of that portion of Section 
1 Qf the Ad of May 3, Hl09, P. L. 417, as last amended by the Act of 
May 11, 1921, which reads: 

"All ways of egress or means of escape in said build
ings wherein persons are employed after darkness or 
the public assembles after darkness shall be provided 
with a reliable emergency electric lighting circuit of a 
type to be approved by the Commissioner of Labor and 
Industry." 

Your question is: Does the above quoted clause refer to lodge 
halls in which persons congregate who are members of a fraternal 
or similar order, and which are not leased or rented for enter
tainments? 

The purpose of the .Act, as gathered from its title, is to protect 
persons from fire Qr panic in certain buildings by providing proper 
exits and fire escapes. 

Section 1 specifies five classes of buildings to which the require
ments of the Act shall apply: 

(1) :Certain public or office buildings, sanitariums, hospitals, 
school houses, hotels, etc. ; 

(2) "Every building (in this Commonwealth other 
than buildings situated in cities of the first and second 
classes) used, or hereafter to be used, in whole or in 
part as a theatre, moving picture theatre, public hall, 
lodge hall, or place of public resort." 

(3) Certain factories, workshops and mercantile establishments: 
(4) Certain boarding, lodging, tenement and apartment houses; 
It then provides that all such buildings 

(303) 
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"Shall be equipped either with an automatic sprinkler 

system or with an automatic fire-alarm system, * * * 
and in all cases shall be provided with proper ways of 
egress or means of escape from fire, sufficient for the 
use of all persons accommodated, assembled, employ~d, 
lodged, or residing therein, and such ways of egress and 
means of escape shall be kept free from obstruction, 
in good repair, properly lighted and ready for use at 
all times," 

and then follows the provision that you have quoted requiring that 
all such ways of egress or means of escape in those buildings where 
persons are employed after darkness, or where the public assembles 
after darkness, shall be provided with an emergency electric light
ing circuit. 

Does the word "pU'blic" as used in the phrase "where the public 
ass.embles after darkness" signify the general public or does it in
clude members of a lodge when assembled in their lodge hall? 

It is defined in the Century Dictionary as follows: 

"Of or belonging to the people at large; relating to 
or affecting the whole people of a State, nation or com
munity; opposed to private * * * * *; open to all the 
people; shared in .,, ·* * .,, * or participated in or en
joyed by the people at large; not limited or restricted 
to any particular class of the community; as a public 
meeting; public worship; * * * * ·x· the general body of 
people constituting a nation, state, or community; the 
people indefinitely." 

Webster's Dictionary states that in general "public" expresses 
something common to mankind at large, to a nation, state, city or 
town, and is opposed to "private" which denotes that which belongs 
to an individual, to a family, to a company or to a corporation. 

"Public" may be properly applied to the affairs of a state, or of 
a county, or of a community. In its most comprehensive sense it 
is the opposite of "private". Poor Dist. v. Poor Dist., 135 Pa. 393. 
The essential features of a public charity are that it is not confined 
to privileged individuals, but is open to the indefinite public, and it 
is this indefinite or unrestricted quality that gives it"its public char
acter. Appeal of Donohugh, 86 Pa. 306, 318. A Masonic Home, 
admission to which is determined 'by whether or not the applicant 
for admission is a Mason, is a private charity; when the right to 
admission depends on the fact of voluntary association with some 
particular society, then a distinction is made which does not concern 
the public at large. Philadelphia vs. 11! asonic Home, 160 Pa. 572. 

These definitions of the word "public" indicate the intent of the 
Legislature to use it with i·eference to the "general public" in the 
Act in question, for the rule is " that in the construction of statutes 
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the terms and language thereof are to be taken and understood 
according to their usual and ordinary signification, as they are 
generally understood among mankind unless it should appear from 
the context and other parts of the statute to have been intended 
otherwise." Commonwealth vs. Minnich, 280 Pa. 263, 370. 

Instead of indicating that the Legislature intended otherwise, the 
context of the statute supports the application of the above rule 
and indicates that the word "public" was intended to signify the 
general public as distinguished from those who are resident in a 
building or are admitted because of membership in a lodge. 

Section 1 of the Act (lines 23-27) provides: 

"And in all cases shall be provided with proper ways 
of egress or means of escape from fire, sufficient for the 
use of all persons accommodated, (referring to class 1 
above, i. e. office buildings, hospitals, school houses, 
hotels), assemb1ed, (class two, theatres, public halls, 
lodge halls), employed, (class three, factories), lodged 
or residing, (class four, lodging houses, apartments) 
therein." 

In this clause when the intent was to include both the general 
public and the selected few; to include both those who assembled 
in theatres and those who assembled in lodge halls, the word "per
sons" was used; but in the next clause, the one under construction, 
the term used is "or the public assembles after darkness"; indicating 
the intent to use the word "public" to signify "all the people" of the 
community ·as distinguished from any particular class. 

You are therefore advised that a lodge hall used for the assemblage 
of the members of the lodge, not leased or rented for entertainments, 
and in which the general public does not assemble after darkness, is 
not required to be provided with an emergency electric lighting cir
cuit independent of its main lighting circuit. 

H-20 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First Deputy Attorney General. 



306 OPINIONS OF THE ATTORNEiY GENERAL Off. Doc. 

Employment agmicy-Licens(}--Death of licensee-Continuance of the agency-Act 
of June 7, 1915, P. L. SSS. 

It is not lawful for the executors or administrators of the estate of a licensed 
employment agent to conduct or operate the employment agency under t!he license 
of the decedeut during the residue of the term of such license-. 

Department of Justice, 
Harrisburg, Pa., May 27, 1925. 

Honorable R. H. Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

Sir: You have advised this Department that a certain licensee 
who conducted a private employment agency under license granted 
by you died recently and the executors of his estate are desirous 
of continuing the operation of said agency under the license of the 
deceased. You have inquired whether it is lawful for the executors 
of the estate of the deceased licensee to conduct said private em
ployment agency under the license of the decedent during the re
mainder of the term of said license, or until said estate is settled? 

'l'he licensing of employment agents or agencies is done under the 
provisions of the Act of June 7, 1915, P. L. 888. I find no provision 
iu this act referring in any way to the rights under an employment 
agency license in case of the death of the licensee. 

The Act of Assembly here in question was passed in pursuance of 
the police powers vested in the State Legislature in order to control 
and regulate the employment agency ibusiness to protect the public 
against the frauds that are readily possible in a business of this char
actPr. rrhat this was the purpose of the act is conclusively shown by 
the provisions of the act itself. For instance, a bond is required to 
be furnished by the applicant to the amount of $1,000, with proper 
surety, conditioned for the faithful observance by the employment 
agent of the provisions of the act and the rules and regulations 
issued thereunder, and that the employment agent shall meet all 
obligations, damage or loss accruing to any person dealing w'ith the 
employment agent by reason of any contract of such agent, or re
sulting from wny fraud, excessive charges, misrepresentations or 
wrongful act of such employment agent or his employes or agents, 
in connection with the business so licensed. Furthermore, the Secre
tary of Labor and Industry shall refuse to issue a license if he finds 
the applicant is unfit to engage in the business, or has had a license 
previously revoked, or that the business is to be conducted on or im
mediately adjoining unsuitable premises, or for any other good rea
son existing within the meaning of the law. In addition, the Secre
tary is authorized to revoke any license granted for violation of the 
provisions of the act or the rules and regulations issued thereunder. 
'.l'he employment agent is also held responsible for every untrue state
ment he or his agents make regarding any employment. 
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A license such as is granted under the provisions of this act is in the 
nature of a special privilege, and not a right common to all, State vs. 
Hagood, 9 S. E. 686 j 3 L. R. A. 841. It is not a property right, Little
ton vs. Bwrgess, 82 Pac. 864, or a contract, Reser vs. Uma,tilla, Com
pany, 86 Pa,c.. 585. A license to pursue a given occupation or business 
is a personal privilege which terminates at the holder's death. It is 
not assignable by the holder, and at his death it does not go to his 
representatives. It is not an asset of his estate: Blumingtha,l's peti
tion, 1'25, 412 j Bucks E.state, 185, Pa. 57. 'L'here may be some modifica
tion to this rule under circumstances which would render a transfer 
equitable where the license fee is a special tax for a certain trade or 
business. This, however, is not applicable here because of the fact 
that the act here in question cannot be said to be a taxing act. The 
fee of $50. required to be paid by the applicant is hardly more than 
necessary to meet the operating expenses of the State Bureau required 
to attend to the enforcement of the provisions of the act and the 
rules and regulations issued in pursuance thereof. The provisions 
of the act previously referred to, as well as other provisions of 
the act prnviding for the inspection of the agencies and the pro
hibition against various types of employment agency business con
clusively indicate that the act was passed by the Legislature strictly 
a& a police power measure. In addition, in Section 5 of the Act, it is 
provided that the license issued shall not be transferable. 

Therefore, I am of the opinion, and so advise you, that it is not 
lawful for the executors or administrators of the estate of a deceased 
licensee to conduct or operate in any manner an employment agency 
under the license of the decedent during the residue of the term of 
such license. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 

Deputy Attorney General. 
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Workmen's Oom.pensation-Appointment-When Terms of Office Expire-Adminis-
trative Oode of 1923 .. 
Under Section 207 of the Administration Code of June 7, 1923, P. L. 498, all 

workmen's compensation referees appointed since June 15, 1923 (the date when the 
code became effective), must be commissioned for terms expiring on the third Tues
day of January, 1927, and all referees appointed subsequent to the third Tuesday 
of January, 1927, will serve for terms of four years from the third Tuesday of 
January .following the next election of a Governor, and until their successors 
shall have been appointed and qualified. 

Department of Justice, 
Harrisburg, Pa., May 29th, 1925. 

Honorable Richard H. Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

Sir: We have your request to be advised when the terms of the 
present Workmen's Compensation Referees expire under the pro
visions of the Administration Code of 1923. 

Section 202 of the Administrative Code (Act of June 7, 19-23, P . L. 
493) continued the Workmen's Compensation Referees as depart
mental officers within the Department of Labor and Industry. Sec
tion 207 of the same act provided that: 

"Except as in this act otherwise provided * * * depart
mental administrative officers shall hold office for terms 
of four years from the third Tuesday of January next 
following the election of a Governor and until their 
successors shall have been appointed and qualified: Pro
vided, that the terms of any persons whose terms of office 
are fixed by this sub-section who are appointed prior to 
the third Tuesday of January one thousand nine hundred 
and twenty-seven shall expire upon that date." 

Section 432 of the Code provides how the number of WorkmE;m's 
Compensation Referees to be appointed shaU be determined and fixes 
their rate of compensation but makes no provision with reference to 
their terms of office. 

Section 2207 of the Code provides that: 

"All appointive administrative officers holding office 
when this Act becomes effective, whose offices are not 
abolished by this act * ~· .,. shall continue in office until 
the term for . which they were respectively appointed 
shall expire, or until they shall die, resign, or be removed 
from office." 

We ~nderstand that some of the Workmen's Compensation Referees 
now in office were appointed prior to the passage of the Admini
strative Code under the provisions of the Act of July ~1, 1919, P. L. 
1077, Section 9. The Act of 1919 while it provided for the appoint
ment of Workmen's Compensation Referees did not provide for their 
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appointment for definite terms of years. Accordingly all the Referees 
appointed under that Act were commissioned to hold office during 
go?d behavior. 

The Act of 1919 superseded and repealed the Act of June 2, 1915; 
P ; L. 758 which also provided for the appointment of Workmen's 
Compensation Referees without specifying any terms of years during 
which they should serve. Any Referees appointed prior to the passage 
of the Act of 19191 were, therefore, also commissioned to serve during 
good behavior. 

All Referees may, of course, ''be removed at the pleasure of the 
power by which they shall have been appointed" (Constitution Article 
VI, Section 4). The Legislature could, also, have brought the terms 
of the Referees then in office to an end by an appropriate provision in 
the Administrative Code. It did not, however, see fit to do so, but 
adopted the policy declared in Section 2807 above quoted. It is, 
therefore, our · opinion that all Workmen's Compensation Referees 
appointed prior to the effective date of the Administrative Code will 
continue in office "until they shall die, resign, or be removed from 
office"; and that the provisions of section 207 of the Code apply only 
to those Referees appointed subsequent to the effective date thereof. 

Under Section 207 of the Code it is clear that any Referees ap
pointed since June 15, 1923 (the date when the Code became effective) 
must be commissioned for terms expiring on .the third Tuesday of 
January 1927 and that all Referees appointed subsequent to the third 
1'uesday of January 1927 will serve for terms of four years from the 
third Tuesday of January following the next election of a Governor, 
and until their successors shall have been appointed and qualified. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special De[YUty Attorney General. 
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State Employee-JJ1inor-Employm.ent Certificate-Action at Law-Act of May .1.S, 
1915, P. L. 286. 
'l'he Workmen 's Compensation Act of May 13, 1915, P. L. 286, did not apply 

where a minor, less than forrteen years of age and without an employment cer-· 
tificate was killed while employed by the State Department of Forests and Waters 
to fight forest fires, in that he was not capable of making a contract of hiring,, 
and his employment was illegal. 

Department of Justice, 
Harrisburg, Pa., August 14, 1925. 

Honorable Richard H. Lansburgh, Secretary of Labor and In
dustry, Harrisburg, Pa. 

Sir: Your letter enclosing accident report from the Department 
of Forests and Waters relating to a fatal accident to one, Anthony 
Karish, fourteen years of age, who1 was employed by the Depart
ment of Forests and Waters to assist in fighting forest fires, has 
been received by this Department. 

In your letter you state: 

"The question at issue is that this boy was fourteen 
years of age and the Department of Forest and Waters 
did not have an employment certificate on file in accord
ance with the Act regulating the employment of minO\l's,'' 

and ask if your Department is allowed to pay compensation under 
the provisions of the vVod•men's Compensation Act. 

As I understand the facts, Anthony Karish was employed by the 
Department of Forest and 'Vaters to assist in fighting forest fires. 
On April 21, l!.l23 he became separated from his companions, and later 
in the same day his body was found, he having heen burned to death. 
At the time of his death he was fourteen years old, and no employ
ment certificate had been filed by the Department of Forests and 
'Vaters in accordance with the provisions of the Act of May 13, 
1915, P. L. 286, regulating the employment of minors. 

Section 8 ojf the Act of May 13, 1915, P. L. 286 provides: 

"Before any minor under sixteen years of age shall 
be employed, permitted, or suffered to work in, about, 
or in connection with, any establishment, or in any 
occupation, the person employing such minor shall pro
cure and keep on file, and accessible to1 any attendance 
officer, deputy factory inspector, or other authorized in
spector, or officer charged with the enforcement of this 
act, an employment certificate as hereinafter provided, 
issued for said minor." 

Antho\Ily Karish was a minor fourteen years of age and was 
working at the time of his death for the Department of Forest and 
Waters. He was not a lawful employe. His employment wrui 
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especially prohibited unless certain conditions were complied with, 
and these conditions were entirely ignored by the employer. 

Sweeney, et al. V8'. Fishel Company, 1 Court Decisions, Work
men's Compensation Law 456. 

·When a minor is employed contrary to the Act of May 13, 1915, 
P. L. 286, and while thus employed is injured or killed the Work
men's Compensation Act does not apply and compensation cannot 
be recovered under that Act. 

Hegedus et al. vs. Maobeth, Evans & Co., 67 p _ L. J. 726. 
In Ayres et al. vs. John Dunlap Co., 66 P. L. J. 17, it is held that 

one who employs a minor contrary to the Child's Labor Act of May 
13, 1915 is liable for damages for injuries to such minor in an 
ffff13, 1915 is liable for damages for injuries to such minor in an 
pensation Act of 1915. In that case the Court said: 

"It is contended by counsel for defendant that inas
much as the legislature has, in the Workmen's Compen
sation Act, defined the word 'emplorye', the Court is 
bound to adopt the definition, and if so, plaintiffs 
are precluded from maintaining this action. Section 
1G4, so far as material to the present discussion reads: 

'The term "employe" as used in this act is declared 
to be synonymous with servant and includes all natural 
persons who perform services fo,r another for a valuable 
consideration,' etc. 

This is a comprehensive definition and if taken liter
ally embraces minors under fourteen years of age whose 
employment 'in and about or in connection with any 
establishment' is expressly prohibited by the Act of May 
13, 1915 ( P. L. 286), and minors under sixteen years of 
age who·, by Section 5 of the Act, are prohibited employ
ment in operating or assisting in operating stamping 
machines used in i::;heet metal manufacturing. Section 
8 of the same Act provides that before any minor under 
the age of 16 years shall be employed, permitted . or 
suffered to work in or about or in connection with any 
establishment or in any occupation, the person employ
ing such minor shall procure and keep on file an employ
ment certificate. In many States Workmen's Compensa
tion Laws have been enacted which in their general 
scope and purpose are similar to ours, but in a large 
number the words 'lawfully employed', 'legally permitted 
to work under the laws of the State' or qualifying 
phrases of similar import are used. 

Having at the same session (1915), enacted a law for
bidding the employment of children under 14 years of 
age and forbidding the employment of persons between 
the' ages of 14 and 16 years in ·certain specified occupa
tions and in others permitting their employment under 
certain restrictions, it is .but reasonable to assume our 
legislatOJI'S deemed it unnecessary to declare the Com-
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penation Act applicable to persons 'lawfully employed'. 
The Act of May 13th, supra, declares it unlawful to em
ploy, (a) minors under the age of 14; (b) minors betwe~n 
the ages of H and 16 in certain occupations, and ( c) m 
permitted occupations between such ages, without first 
obtaining an employment certificate. The logical con
clusion from defendant's contention is, 'the Workmen's 
Compensation Act applies to all employes regardless of 
age.' If this condition is sustained it emasculates the 
Child Labor Act to which attention has just been called, 
by declaring lawful that which, at the same session, was 
made unlawful. Not only so, but in the face of positive 
prohibitions in one Act the Court is asked to hold that 
in the other the legislature intended to, and did in fact, 
impose an inhibited contract upon persons incapable of 
making any contract. For if the word 'employe' in
cludes, literally, 'all natural persons' and one who 
is employed con{rary to law is declared an employe with
in the meaning of the C0rnpensation Act, a child under 
14 years of age may mnke a valid contract of employ
ment. A constrnchon which leads to irnch results can
not be adopted.'' 

* ·Y.· ·X· ·X 

"The several Acts relating to the general question 
herein discussed are either mandatory or inhibitory or 
both. Three parties are interested in and affected by 
these statutes-the employer, the emp.Joye, and the State; 
and the Compensation Act, referring as it does, to 
parties legally competent to contract, must not be con
strued as destructive of .statutes enacted for the protec
tion of employes of whom many are under legal dis
ability.'' 

* * * ... * ·X· 

"Keeping in mind the trend of legislation relating 
to child labor, the conclusion iR, it seems to me, irresist
ible that our legislature, notwithstanding the compre
hensive terms used in defining 'employe' had in mind 
such persons as are by law capable to make valid agree
ments. 'fhe language employed in Sections 301 and 302 
sustains this d ew. Section 301 refers to1 employer and 
employe who shall by 'agreement' accept the provi sions 
of Article 3, Section 302, says·: 

'In every contract of hiring * * ... express or implied 
·• ~, ·* it shall be conclusively presumed that the parties 
have accepted the proYiRions of article three of this 
act and have "agreed" to be brrnnd thereby, unless there 
be at the time of the making, renewal or extension of 
such "contrac1" an express statement in writing from 
either party to tllf-• other that the provisfons of ~'lrticle 
three of the act do not apply.' 

'rhe act does not vest in minors power to contract. 
Whether it applies to; persons over 16 years of aae is not 
the question. The question is : Does it protect f~om suit 
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at common law an employer who engages the services of 
a minor contrary to law'? To this question alone the 
arguments of counsel were directed and other and im
portant questions which might have been raised were 
~ot considered. Keeping in view the manifest purpose 
m enacting laws relating to and directly affecting em
ployer and employe, and especially the purpose to safe
guard children under 16 years of age, the irresistible con
clusion is, the words 'all natural persons' as used in 
Article 1, Section 104 of the Workmen's Compens,ation 
Act must be construed with reference to, and as affected 
by, the statutes relating to the employment of minors." 

"Under auy aspect of the Compensation Act, before 
the relation of employer and employe can be established, 
there must be a meeting of minds in a contract of em
ployment." 

Bachman vs. State Prison Labor Commission, 6 Dep. Rep.1409. 

313 

In the ·case under consideration there could not have been "a 
meeting of minds in a contract of employment", as Anthony Karish 
was a minor not capable of making a contract of hiring'. 

Section 601 of the Act of .June 3, 1915, P L. 797 gives the Fire 
Warden authOlrity to employ such other persons as in his judgment 
may be necessary to render assistance in extinguishing fire, and if 
he can not secure a sufficient number of persons to assist, he i!s 
authorized to compel the attendance and assistance of persons in 
the extinguishment of fire. · 

This does not, however, relieve a Fire Warden from an observance 
of the law relating to minors and their employment; no)r does it 
allow him to compel children to assist in a dangerous and hazardous 
work. 

I am of the opinion, and therefore advise you, that the Work
men's Compensation Act does no:t apply in the case of Anthony 
Karish because he was a minor and not able to make a contract of 
hiring, and because his employment was illegal. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 
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Labor laws--Einployment of wo·1nen--Forcign consulr---Act of July 25, 1913. 

1. A consul or vice-consul, in the absence of special treaties, is not entitled to 
the same privileges and immunities as an ambassador or other public minister. 

2. The Department of Labor and Industry has full legal authority to bring an 
action against any consul violating the provisions of the Act of July 25, 1913, P. L. 
1024, relating to the hours of employment and welfare of women. 

Department of Justice, 
Harrisburg, Pa., September 29, 1925. 

Honorable R. H. Lansburgh, Secretary of Labor and Industry, Harris· 
burg, Penna. 

Sir: In reply to your recent communication, inquiring whether 
your Department has jurisdiction in the case of an alleged violation 
by a foreign consul of the Act of 1913, P. L. 1024, relating to the hours 
of employment of women, I beg to submit the following: 

Section 16 of said Act provides as follows: 

"It shall be the duty of the Commissioner of Labor 
and Industry and hi s deputies to enforce all the pro
visions of this act. * * * They shall investigate all com
plaints of violations of this act received by them, and 
shall institute prosecutions for violations of the pro
visions thereof." 

Section 17 of this Act provides: 

"All prosecutions for violations of this act shall be 
instituted by the Commissioner of Labor and Industry 
or his deputy, before a magistrate, alderman, or justice 
of the peace, " .,, .,, ." 

Thi s Section 17 has been declared constitutional by the Superior 
Court in 60 Pa. Siiper. Ct. 314. 

"A consul is an officer commissioned by a government 
to hold office and to reside at a particular place in a 
foreign country for the purpose of promoting and pro
tecting its interests and those of its citizens or subjects." 

Oscanyan v. Winchester R epeating A.rms Co., 103 U. S. 
261; 26 U. S. L. Eel. 539. 

Your question is not whether you have this right in the case of 
ordinary citizens, but whether you have this right in the case of 
violation by a foreign consul. 'l'he question resolves itself into whether 
the Courts of the State of Pennsylvania or of the United States have 
jurisdiction to determine cases affecting consuls of foreign countries 
or whether consuls have the same status as foreign ambassadors and 
other public ministers. 

The general rule of the Law of Nations is that foreign ambassadors 
and other public ministers are exempt and immune from the jurisdic-
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tion of the Courts in the country to which they have been sent as 
representatives. 

The Exchange vs. McFadden, 7 Oranch 116 ,· 3 U. S. L. 
Ed. 287. 

United States vs. Oretega, 6 U. S. L . Ed. 521. 

The exceptance to this general rule are where certain crimes, such 
as murder, are committed by the ambassadors or other public minis
ters, this exception. being based on the principle that the commission. 
of these crimes revokes the privileges and immunities granted to them. 

A consul or vice-consul, in the absence of special treaties, is not 
entitled to the same privileges and immunities as an ambassador or 
other public minister. 

DeLeon vs. Walters, 163 Ala. 499. 
Wilcox vs. Luca, 118 Oal. 639. 
In re Baiz, 135 U. S. 403. 

"The principle is well settled that a consul or vice
con.sul or similar commercial representative of a foreign 
power is not entitled by international law to the privi
leges and immunities of an ambassador or minister, but 
is subject to the laws and regulations of the <lountry to 
which he is accredited. In civil and criminal cases, they 
are subject to the local law to the same extent as other 
foreign residents owing a temporary allegiance to the 
state. * * *" 

9 Ruling Oase Law, p. 161. 

The Constitution of the United States provides that "The judicial 
power of the United States shall extend * * * to all cases affecting 
ambassadors or other public ministers and consuls"; to controversies 
between citizens of a State and foreign citizens or subjects; that "in 
all cases affecting ambassadors, other public ministers and consuls, 
* * * the Supreme Court shall have original jurisdiction". 

In the early Pennsylvania case of Commonwealth vs. Kosloff, 5 S. & 
R. 545, Judge Tilghman., of the Pennsylvania Supreme Court, held 
that "the United States Supreme Court shall have this original juris
diction in all cases affecting the consul", and on that ground declared 
that the Pennsylvania Courts had no jurisdiction. In that case 
Kosloff, consul representing a foreign country, was indicted for rape 
and the indictment was quashed. 

The Judiciary Act of 1789 gave to-the United States Supreme Court 
exclusive jurisdiction, and it was not until the passage of a later 
statute (February 18, 1875), in which Section 711, Paragraph 8, of 
the United States Revised Statutes was repealed, that the State Courts 
had any jurisdiction in proceedings, civil or criminal, against the 
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' consul or vice consul. This Section 711, Paragraph 8, had given 
Federal Courts jurisdiction in civil cases. The State Courts now 
have co-ordinate jurisdiction with the United States Courts in cases 
affecting a consul. 

Bors vs. Preston, 111 U. S. 252. 
DeLeon vs. Walters, 163 Ala. 499. 

"* * *But there is authority to the effect that this 
jurisdiction of the state courts is subject to the right of 
a defendant consul to have the judgment of the state 
court reviewed by the Supreme Court of the United 
States and the sufficiency of his defense determined by 
that tribunal." 

9 Ruling Gase Law, p. 162. 
Wilcox vs. Luca, 118 Cal. 639. 

I am of the opinion that a consul or vice-consul does not have the 
same status as an ambassador or other public minister, and is not 
entitled to the same privileges and immunities; that the Pennsylvania 
Courts have jurisdiction in the case of the violation of the Pennsyl
vania Act of Assembly by a consul, and, therefore, your Department 
has full legal authority to bring action against any consul violating 
the provisions of the Pennsylvania Act of 1913, P. L. 1024, relating to 
the hours of employment of and welfare of women. 

Yours very truly, 

DEPARTMENT OF JUSTICE; 

FRANK I. ·GOLLMAR, 
Deputy Attorney General. 

State Employes-Services-Benefits-Oompensation-A.dministrative Code of 1923. 

As payments made to assist disabled persons in rehabilitating themselves are not 
payments for "services," a State employe who receives a fixed compensation and 
in addition thereto a payment to enable him to rehabilitate himself physically is 
not receiving special compensation for "extra services" ; and Section 215 of the 
Administrative Code of 1923 does not, therefore, prevent State employes from en
joying the benefits of the R ehabilitation Acts of July 10, 1919, P. L . 1045, March 2, 
1921, P. L. 12, and Section 1709 of the Administrative Code (Act of June 7, 1923, 
P . L. 498). 

1 Department of Justice, 

H_arrisburg, Pa., October 22, 1925. 

Honorable Richard H. Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pa. 

Sir: We have your request to be advised whether a State employe 
is eligible to receive through your Department the benefits of the 
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several rehabilitation acts, namely, the Acts of . July 18, 1919, P. L. 
1045, March 2, 1921, P. L. 12 and Section 1709 of the Administrative 
Code (Act of June 7, 1923, P. L. 498). 

You inquire specifically whether Section 215 of the Administrative 
Code renders State employes ineligible to receive rehabilitation bene
fits? 

Section 215 of the Administrative Code provides that: 

"No employe in any administrative department or 
independent administrative board or commission, em
ployed at a fixed compensation, shall be paid for any 
extra services unless expressly authorized by the Execu
tive Board prior to the rendering of such services." 

The purpose of the several rehabilitation acts is the improvement, 
through the good offices of your Department in cooperation with the 
Department of Public Instruction, of certain physically handicapped 
persons.. The Act of 1919 ·in Section 5 (a) provides that "any phy
sically handicapped person who chooses to take advantage" of the 
rehabilitation facilities described in the act may register with the 
Bureau of Rehabilitation in the Department of Labor and Industry: 
and Section 4 of the same Act rendered it the duty of the chief of that 
Bureau to direct the rehabilitation of "any physically handicapped 
person: provided, That said duty of the Chief of the Bureau shall not 
be construed to apply to aged or helpless persons requiring permanent 
custodial care, or to blind or deaf persons under the care of any State 
or semi-State institution, or to any epileptic or feeble-minded person, 
01· to any person who may not be susceptible to such rehabilitation". 

The proviso just quoted contained the only limitation upon the 
scope of the rehabilitation service offered by the Act of 1919. 

The Act of 1921 was enacted to enable this State to obtain the bene
fits of the Federal Rehabilitation Act of June 7, 1920. Its provisions 
are very similar to those of the Act of 1919. The cases in which the 
rehabilitation service may not be rendered are identical with those 
specified in the Act of 1919. 

In the Administrative Code of 1923 there was no attempt to de
scribe in detail the functions of your Department with regard to 
rehabilitation. They were merely outlined in a general way. It is 
sufficient to say that nothing in the Administrative Code narrowed 
the scope of the rehabilitation service authorized by the Acts of 1919 
and 1921. 

It is apparent that a disabled person's right to obtain from the Com
monwealth rehabilitation assistance is not dependent on the question 
whether such person be employed or unemployed; nor is it material, 
if such person be employed, who the employer is; and nowhere in 
any of the acts is there the slightest intimation that the Legislature 
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intended to discriminate against State employes as far as this service 
is concerned. 

Unless, therefore, Section 215 of the Administrative Code prohibits 
financial assistance to persons in need of physical rehabilitation, if 
such persons are employed by the State at a fixed compensation, 
clearly you .may lawfully give to State employes the assistance 
contemplated by the various rehabilitation acts. 

Section 215 of the Administrative Code forbids special payments, 
for any "extra services", to State Employes who receive a fixed com
pensation, unless such special compensation shall have been previously 
:rnthorized by the Executive Board. The payments made to persons 
in need of rehabilitation are not payments for "services" rendered. 
'!'heir purpose is not to compensate the persons receiving them, but 
to enable such persons by education or special training to equip them
selves for more useful and remunerative employment. 

As payments made to assist disabled persons in rehabilitating . them
selves are not payments for "services", a State employe who receives 
a fixed compensation and in addition thereto a payment to enable him 
to rehabilitate himself physically is not receiving special compensa
tion for "extra services"; and Section 215 of the Administrative Code 
does not, therefore, prevent State employes from enjoying the bene
fits of the rehabilitation acts. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Departm ent of Labor and Ind1tstry-Jurisdict-ion of, with reference to Artlvur Jud
son, et al., tradvng as Concert Mana.gement Arthur Judson , an alleged employ
ment agency-Acts of June 7, 1915, P. L . 888, May 21, 192.':I, P. L . 298. 
Mischa-Leon ·entered into a contract with the Concert Management by the terms 

of which Leon constituted the Man agement sole agent to procure, and in his name, 
to enter into contracts for appearances in concerts, recitals, etc. Leon to receive 
a certain sum for concert engagements, the Management to receive a commission of 
twenty per cent (20%) on the gross amount payable 'to Leon for each concert, etc. 
The relationship between them is that of principal and agent and the Management 
therefore does not come within the jurisdiction of the Department of LabOr and 
Industry by virtue of the provisions of the Act of 1923, supra. 

Department of Justice, 
Harrisburg, Pa., November 19, 1925. 

Honorable Richard H. Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

\ 

Sir: In your letter of recent date, you request an opinion as to 
whether Arthur Judson, et al, trading as Concert Management 
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Arthur Judson, comes within the jurisdiction of your Department by 
virtue of the provisions of the Act of June 7, 1915, P. L. 888, as 
amended by the Act of May 21, 1923, P. L. 2D8, which defines and 
regulates employment agencies. 

You submit a contract entered into by the said Concert Manage
ment and one Mischa-Leon, by the terms of which Leon constitutes 
the Management sole agent to procure, and in his name, to enter into 
contracts for appearances in concerts and recitals, alone or with 
other artists, and for performances for talking machine organizations, 
and so forth, Leon to receive $750.00 for concert engagements, but to 
provide his own advertising, and the Management to receive a com· 
mission of twenty per <:ent. on the gross amount payable to Leon 
for each concert, and ten per cent. commission on the amounts received 
for each separate operatic appearance or commissions with talking 
machine companies. An accounting between the parties was to be 
had the first day of each month, and the contract to remain in force 
for a period of sixteen months. Leon, according to the terms of the 
contract, is required to appear and to fulfill all contract obligations 
entered into by the Management in his name. He agrees to remain in 
the United States, Mexico or Canada during the life of the contract. 

Section 1 of the Act of rn23, P. L. 298, referred to above, provides 
as follows: 

"The term employment agency as used in this Act 
shall mean every person * * * engaged in the business of 
assisting employers to secure employes and persons to 
secure employment * * * provided that no provisions of 
any section of this Act shall be construed as applying to 
Departments or Bureaus, which are maintained solely by 
and for persons, firms , corporations or associations of 
this Commonwealth for the · purpose of obtaining em
ployes for themselves, and which charge no fees to ap
plicants for employment * * *." 

What is the relation existing between the organization for whose 
benefit Leon appears and Leon? IS it that of employer and employe, 
or is it that of employer and independent contractor? If the former, 
then the Management comes within the provisions of the Act referred 
to above, and is an employment agency; if the relationship is that of 
employer and independent contractor, then the Management does not 
come within the terms of the Act, and is not an employment agency. 

"The vital test in determining whether a person em
ployed to do certain work is an independent contractor 
or a mere servant is the control over the work which is 
reserved by the employer. Stated as a general proposi
ti<m, if the contractor is under the control of t he em
ployer, he is a servant; if not under such control, he is 
an independent contractor." 
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14 Ruling Case Law, page 67. 

"The control of the work reserved in the employer 
which makes the employe a mere servant is a control, 
not only of the result of the work, but also of the means 
and manner of the performance thereof; where the em
ployee represents the will of the employer as to the 
means or manner of accomplishment, he is an indepen
dent contractor". 

14 Ruling Case Law, page 68. 

It is clear that the organization before whom Leon appears cannot 
control the means or manner of accomplishment of his performance, 
and the relation. therefore. existing between them is that of employer 
anrl independent contractor. If Leon is an independent contractor, 
he is not an employe in the general acceptance of the term, and, 
therefore, the Management in this case is not engaged in the business 
of assisting employers to secure employes. The relationship between 
thP Managt>m<>nt anrl Leon is tlrnt of princinal and Ag-ent :md whfle 
it is true that in this case the Management is engaged in assisting 
Leon to ohtain contracts, the relationship between Leon and the 
parties with whom he contracts is not such employment as is con
templated by the Act. 

I am, therefore, of the opinion that the Concert Management re
ferred to in your letter does not come within the jurisdiction of your 
Department by virtue of the provisions of the Act of May 21, 1923, 
r. L. 298. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

Department of Labor-Public Service Oommission-Jurisdiction--Inland La1ces
Federal Oontrol-.4.cts of 1903, P. L. fd01 and 1923, P . L . 251. 

The D epartment of Labor and Industry and not the Public Service Commission 
has t he express duty of ins11ecting boilers on vessels navigating the inland lakes 
of P ennsylvania (except those subject to F ederal inspection , if any suclh there be) 
either under the provisions of the Act of 1903 , P. L. 201, or under the provisions 
of th e Act of 1923, P. L. 251. 

Department of Justice, 
Harrisburg, Pa. , December 1, 1925. 

Honorable R. H. Lansburgh, Secretary of Labor and Industry, Harris· 
burg, Penna. 

Sir: Your communication of recent date addressed to the Attorney 
General, at hand. Yon .11.sked whether responsibility for the inspection 
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of boilers on boats operating on inland lakes of Pennsylvania rests 
with the Department of Labor and Industry or with the Public Service 
Commission. 

Section 1 of The.Public Service Company Act of July 26, 1913, P. L. 
1374, gives to The Public Service Commission "the power and au
thority to inquire into and regulate the * * * safety, adequacy, and 
sufficiency of the facilities, plant, and equipment for the carrying on 
of their business by said public service corporations," (which include 
common carriers) but does not place upon the Commission the duty 
of making such inspection. The question remains, therefore, whether 
such duty is placed upon your Department. 

The Act of 1903, P. L. 201, is the General Act regulating navigation 
upon inland lakes. Section 4 of this Act made it the duty of the De
partment of Factory Inspection to inspect boilers on every steam 
vessel engaged in carrying passengers for hire, or towing for hire, 
navigating the lakes within the jurisdiction of this Commonwealth, 
excepting vessels which are subject to inspection under the laws of 
the United States. 

Section 23 of the Act of June 2, 1913, P. L. 396, provides: 

"All of the powers and duties now by law vested in 
and imposed upon the Department of Factory Inspection, 
which is hereby abolished, are now hereby vested in the 
Department of Labor and Industry." 

Therefore, the powers g;anted by the Act of 1903, P. L. 201, to the 
Department of Factory Inspection are now transferred to your De
partment- It is necessary, however, to inquire whether the Act of 
1903, P. L. 201 is still in force. This Act of 1903, P. L. 201 provides 
specific methods of inspection and relates particularly to vessels. 
By the Act of 1905, P. L. 352, the Legislature provided that "all 
boilers used for generating steam * * * in any establishment shall be 
inspected by a casualty company in which said boilers are insured or 
by any other competent person approved by the Chief Factory In
spector." This Act of 1905, P. L. 352, was amended by the Act of 1919, 
P. L. 924, and further amended by the Act of June 1, 1923, P. L_ 751, 
and by the Act of April 2_3, 1925, p_ L. 251, which provides, inter alia, 
a8 follows: 

"Every boiler used for generating steam or heat in any 
establishment, as defined in section one of this act, shall 
be constru.cted, installed, and operated in accordance 
with the rules and regulations of the Department of 
Labor and Industry, and shall be inspected, as provided 
in this section, by a boiler inspector who holds a com
mission as a boiler inspector under the rules and regula
tions of said department. * -* -x· Nothing contained in 
this section shall apply to boilers sllbject to Federal in-

H-21 
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spection and control (including marine boilers, boilers 
of steam locomotives, and other self-propelled railroad 
apparatus)." 

This Act of 1925, P. L. 251, unlike the Act of 1903, P. L. 201, which 
relates only to vessels, affects any establishment in the Common
wealth, which word establishment as defined in the Act of 19051 P. 
T1. 352, means as follows: 

"That the term 'establishment,' where used for the 
purpose of this act, shall mean any place within this Com
monwealth other than where domestic, coal-mining or 
farm labor is employed; where men, women or children 
are engaged, and paid a salary or wages, by · any person, 
firm or corporation, and where such men, women or 
children are employes, in the general acceptance of the 
term." 

Three questions arise in the discussion of this subject: 
1st-Does the Act of 1925, P . L. 251 clearly set forth the intent (!f 

the Legislature to repeal by implication the provisions relating to 
boiler inspection contained in the Act of 1903, P. L. 201? 

2nd-If the Act of 1903, P. L. 201 is still in force is the definition 
of the term establishment as given in Section 1 of the Act of 1905, 
P. L. 352 (of which the Act of 1925, P. L. 251 is an amendment) 
broad enough to include Yessels other than those whose inspection 
is provided for by the Act of 1903. • 

3rd-If both the Act of 1903 and 1925 are in force are there any 
vessels on inland lakes subject to inspection by the Federal Govem
ment? 

In reference to the first question, certain general rules relating 
to the repeal of statutes by implication are applicable. 

"It is a general presumption that all laws are passed 
with a knowledge of those already existing and that the 
Legislature does not intend to repeal a statute with
out so declaring." 

1 Sutherland Statutory Construction (2nd Ed.) Sec. 
267. 

"It is also a rule that where two statutes treat of 
the same subject, one being special and the other gener
al, unless they are irreconcilably inconsistent, the lat
ter, although latest in date, will not be held to have 
repealed the former, but the special act will prevail in 
its application to the subject-matter as far as coming 
within its particular provisions." 

1 Sutherland Statutory Construction (2nd Ed.) Sec. 
214. 

"A general statute, without negative words, does not 
repeal a previous statute, which is particular, even 
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though the provisions of one be different from the 
other." 

Rymer v. liuzerne County, 142 Pa. 113 j Commonwealth 
v. Lloyd, 2 Pa. Super. Ot. 6, 17. 

"But repeal by implication is not favored. It is a 
reasonable presumption that the Legislature did not in
tend to keep really contradictory enactments in the 
statute book, or to effect so important a measure as 
the repeal of a law without expressing an intention to 
do so. Such an internretation, therefore, is not to be 
adopted unless it be foevitable. Any reasonable con
struction which offers an escape from it is more ·· likelv 
to be in consonance with the real intention. Hence it 
is, * * * in order to give an act. not * * * cle.arlv in
tended as a substitute for it. the effect of repealing it, 
the imnlication of an intention to repeal must neces
sarily flow from the lamrnage used. disclOsing a re
nugnancy between its provisions and those of the earlier · 
law. so positive as to be irreconcilable by any fair. 
strict or liberal construction of it. which would. with
out destroyinIT its evident intent and meaning, find for 
it a reasonable field of operation. preserving, at the 
same time. the force of the earlier law, and construing 
both together in harmony with the whole course of leg
islation upon the subject." 

Endlich on Interpretation of FJta.tutes, Sec. 210. 

"Repeal of statutes by implication is not favored, and 
unless ~ statute is repealed in express terms, the pre
sumption is always against an intention to repeal. A 
presumption to repeal an earlier by a later statute 
can onlv arise when the two statutes are irreconcilable 
or the intention is clearly expressed. There must be 
a clear repugnancy between . the two statutes to justify 
the court in declaring that the one repeals the other." 

Carpenter vs. Hutchuson, 243 Pa. 260, 266 j 

Jackson vs. Penna, R. R. Oo., 228 Pa. 566, 574. 

"It is but a particular application of the general pre
sumption against an intention to alter the law beyond 
the immediate scope of the statute, to say that a general 
act is to be construed as not repealing a particular one, 
that is, one directed towards a special object or a special 
class of objects. * * * Having already given its atten
tion to the particular subject, and provided for it, the 
Legislature is reasonably presumed not to intend to 
alter that special provision by a subsequent general en
actment, unless that intention is manifested in explicit 
language. * * * The general statute -is read as silently 
excluding from its operation the cases which have been 

-provided for by the special one * * *" 

323 
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Endlich on Interpretation of Statutes, Sec. 223. 

"The fact that the General Act contains a clause re
pealing acts inconsistent with it does not diminish the 
force of these rules of construction." 

Endlich on Interpretation of Statutes, Sea. 223. 

1 Sutherland Statutory Construction, Sec. 27 4. 

Commonwealth vs. Pottsville, 246 Pa. 468, 471. 

The Act of 1903 relates to a particular subject. The Legislature 
having in this Act deait with a particular class of vessels, "it is 
not to be presumed that any later legislation should repeal this 
Act unless it is so declared in explicit language or unless the two 
Acts are irreconcilable or repugnant to each other." Such a con
dition does not exist in the reading of the Act of Hl03 and the Act 
of 1925. The Act of 1903, supra, gives to your Department the 
right to inspect boilers on vessels on inland lakes carrying passen
gers for hire, or used for towing purposes, and under its terms you 
have very broad general powers relating to such inspection. The 
Act of 1923, supra, gives to your Department the right to inspect 
boilers generated by steam or heat in any establishment in the 
Commonwealth, and under this Act you have the right to make 
rules and regulations providing for the inspection of such boilers 
a~ may be located on vessels of other classes than those specified 
in the Act of 1903, P. L. 201, and it amendments, unless the vessel 
in question is subject to inspection under the laws of the United 
States Government. This is the proviso contained in both Acts. 

The question might be raised as to whether the word "establish
ment" as defined in the Act includes vessels on inland lakes, but I 
am of the opinion that the definition as given by the Act classes 
:;mch vessels within the term "establishment" as used in the Act, 
provided that on such vessels men, women or children are employed 
and paid in the general acceptance of the term employment. 

In the case of Oommomcealth rs. Kebert, 212 Pa. 289, 291, it is 
said: 

"The right of the Legislature to define the terms it 
uses is beyond question and the meaning it so attaches 
is mandatory upon the courts in the construction of 
the statute." 

Having established that both the Act of 1903, P. L. 201 and the 
Act of 1925, P. L. 251 are still in force, the remaining question is 
whether vessels on inland lakes are subject to inspection by the 
L'nited States Government. 

The Federal Act relating to boiler inspection provides as follows: 
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"All steam vessels navigating any waters of the 
United States which are common highways of commerce 
or open to general or competitive navigation, excepting 
public vessels of the United States, vessels of other 
countries, and boats propelled in whole or in part by 
steam for navigating canals, shall be subject to the pro
visions .of this title." 
Revised Statutes, Sec. 4400, as amended by the Act of 

August 7, 1882, and amendments. 
Revised Statutes, Sec. 4418, as amended by the Act of 

June 19, 1886, C. 421, Sec. 4, and the Act of March 
3, 1905, C. 1456, Sec. 1, provide for the method of 
inspection by Federal Inspectors. 

325 

The question, therefore, now is whether inland lakes in -the Com
monwealth of Pennsylvania are navigable waters of the United 
States and common highways of commerce open to general or com
petitive navigation. 

In The Stearner Dwniel Ball vs. United States, 19 L. Ed. 999, one 
of the questions involved was whether the steamer was engaged in 
transporting merchandise and passengers on a navigable water 
of the United States within the meaning of the Acts of Congress. 
'l'he Court held: 

"''" * Those rivers must be regarded as public navi
gable rivers in law which are navigable in fact. And 
they are navigable in fact when they are used, or are 
susceptible of being used, in their ordinary condition, 
as highways for commerce, over which trade and travel 
are or may be conducted in the customary modes of 
trade and travel on water. And they constitute navi
gable waters of the United States within the meaning 
of the Acts of Congress, in contradistinction from the 
navigable waters of the States, when they form in their 
ordinary condition by themselves, or by uniting with 
other waters, a continued highway over which com
merce is or may be carried on with other States or 
foreign countries in the customary modes in which such 
commerce is conducted by water." 

There is a further test laid down in The Daniel Ball v. United 
States, supra, which is, if the boat is engaged in transporting goods 
destined for other states or goods brought from without the limits 
of the State, and destined to a place within that State, she 'W:as 
engaged in interstate commerce and subject to the legislation of 
Congress. 

In United States v. Montello, 20 L. Ed. 191, it was held: 

"It can only be deemed a navigable water of the 
United States when it forms, by itself or by its con
nection with other waters, such a highway. (As de-
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scribed in the case of The Daniel Ball quoted above). 
* * * If, however, the river is not of itself a highway 
for commerce with other states or foreign countries, 
or does not form such highway by its connection with 
other waters, and is only navigable between different 
places within the States, then it is not a navigable 
water of the United States, but only a navigable water 
of the state, and the acts of Congress, to which reference 
made in the libel, * * * have no application. * * *" 

Your question refers to all inland lakes of Pennsylvania. Each 
lake must, of necessity, be considered individually, but a conclusion 
can be reached by applying to the particular lake the test of the 
law laid down in the cases set forth above. If a steam vessel is 
engaged in navigation on any inland lake in Pennsylvania, whfoh 
in its ordinary condition by itself or by uniting with other waters 
forms a continued highway over which commerce is or may be 
carried on with other states or foreign countries, in the customary 
modes in which commerce is conducted by water, or if the vessel 
is engaged in interstate commerce, then the boiler on the vessel 
navigating such water is subject to Federal inspection, and not to 
inspection by the State Department of Labor and Industry. I do 
not know of any such inland lake in Pennsylvania. But if by 
applying the test of the law laid down in the cases referred to above 
it is determined that the inland lake is a navigable water of the 
State, in contradistinction to navigable waters of the United States, 
then the Department of Labor and Industry has the authority and 
it becomes the duty of the Department to inspect the boilers .On 
steam vessels navigating such inland lakes in the Commonwealth 
of Pennsylvania. 

Therefore, I am of the opinion that upon the Department of 
Labor and Industry and not upon The Public Service Commission 
lies the express duty of inspecting boilers on vessels navigating the 
inland lakes of Pennsylvania (except those subject to Federal inspec
ti.on, if any such there be) either under the provisions of the Act 
of 1903, P. L. 201, or under the provisions of the Act of 1925, P. L. 
251. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 



No. 6 OPINIONS OF THE ATTORNEY GENERAL 327 

Fire protection-Churches-Churches used for entertainment purposes-Acts of 
May 3, 1909, July 8, 1917, and May 11, 1921. 
1. Churches used primarily for the worship of God by their members and by 

those persons who , though not members, join in such worship are not public halls 
or places of public resort within the meaning of the Act of May 3, 1909, P. L. 417, 
as amended by the Act of May 11, 1921, P. L. 505. 

2. Churches not leased or rented for entertainment, but used for the purpose of 
exhibiting moving: pictures or for entertainments under the auspices of their own 
congregations, are not within the provisions of section 1 of the Act of May 3, 1909, 
P. L. 417, as amended by the Act of May 11, 1921, P. L. 505, nor of section '2 of 
the Act of May 3, 1909, P. L. 417, as am~nded ·by ~he Act of July 18, 1917, P. L. 
1074. 

Department of Justice, 
Harrisburg, Pa., December 18, 1925. 

Hon. R. H. Lansburgh, Secretary of Labor and Industry, Harris· 
burg, Pennsylvania. 

Sir: In reply to your communication addressed to the Attorney 
General inquiring whether churches or places of worship in the fol
lowing cases come under the provisions of the Act of 1909, P. L 
4.17, as finally amended by the Act of 1921, P. L. 505,-

( a) When used exclusively for the purpose of worship, 
(b) When used as a place for the holding of entertainments or 

other public programs, 
( c) When used as a place for the exhibition of moving pictures. 
The purpose of the Act as expressed in the title is to protect "per

sons from fire or panic in certain buildings, not in cities of the 
first and second class by providing proper exits, fire escapes, 
etc." * * ~-

As stated in an opinion rendered to your Department on March 
26, 1925, Section 1 of this Act specifies five classes of buildings to 
which the requirements of the Act shall apply: 

(1) Public buildings, office buildings, sanitariums, hospitals, 
school houses, · hotels, etc. ; 

(2) E.very building in this Commonwealth (other than buildings 
situated in cities of th.e first and second classes) used, or hereafter 
to be used, in whole or in part as a theatre, moving picture theatre, 
public hall, lodge hall, or place of public resort; 

(3) 
(4) 

Certain factories, workshops and mercantile establishments; 
Certain boarding, lodging, tenement and apartment houses. 

'l'he Act then provides that all such buildings 
"Shall be equipped either with an automatic sprink

ler system or with an automatic fire-alarm system, * 
* * and in all cases shall be provided with proper ways 
of egress or means of escape from fire, sufficient for the 
use of all persons accommodated, assembled, employed, 
lodged, or residing therein, and such ways of egress 
and means of escape shall be kept free from obstruc-
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tion, in good repair, properly lighted and ready for 
use at all times." ·r.· * ·x· 

The question is whether the words "public hall" or "place of pub· 
lie resort," (in Class 2), include a church used primarily for the 
worship of God by its members and by those persons who, though 
not members, join in such worship? 

Again quoting the opinion referred to above, Webster's Dictionary 
states that in general "public" expresses something common to man
kind at large, to a nation, state,· city or town, and is opposed to 
"private" which denotes that which belongs to an individual, to a 
family, to a company or to a corporation. 

"Public" may be properly applied to the affairs of a state, or of a 
county, or of a community. In its most comprehensive sense it is the 
ovposite of "private." Poor District vs. Poor District, 135 Pa. 393. 
The essential features of a public charity are that it is not confine<! 
to privileged individuals, but is open to the indefinite public, and it 
is this indefinite or unrestricted quality that gives it its public 
character. Appecil of Donohugh, 86 Pa. 306, 318. A Masonic Home, 
admission to which is determined by whether or not [he applicant 
for admission is a Mason, is a private charity; when the right to ad
mission depends on the fact of voluntary association with some par
ticular society, then a distinction is made which does not concern 
the public at large. Philadelphfrt vs. Mnsonic Home, 160 Pa. 512. 

These definitions of the word "public" indicate the intent of the 
Legislature to use it with reference to the "general public" in the 
Act in question, for the rule is "that in the construction of statutes 
the terms and language thereof are to be taken and understood ac
cording to their usual and ordinary signification, as they are gen· 
erally 'understood among mankind unless it should appear from the 
context and other parts of the statute to have been intended other
wise. Co111,11wnioealth PS. Minnich, 250 Pa. 363, 310." . 

Instead of indicating that the Legislature intended otherwise, 
the context of the statute supports the application of the above rule 
and indicates that the word "public" was intended to signify the 
"general public" as distinguished from those who have become as
sociated in some form of membership with some religious organiza
tion as is the case of those, who by membership haYe joined a 
church for the purpose of worship. 

Furthermore, the Act classifies the use to which the several build
ings are put by giving such buildings their common descriptive term 
such as lodge room, theatre, etc., and does not include churches in 
this enumeration. 

While it is true that the general public is welcome to attend the 
i·eligious services conducted under the auspices of most religious 
organizations yet the place of building where such services are held 
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are not either public halls or places of public resort. They are 
erected primarily as places of worship for the members of the par
ticular congregation; the voluntary admission of others who are 
not members is a means by which the doctrines of the particular 
religious organization are promulgated and its purpose promoted, 
but the voluntary admission of those not members does not mean 
that such a building should thereby be classed as one to be used 
by the general public. 

I am therefore of the opinion that churches or places of worship, 
used exclusively for the purpo~e of the worship of God, do not come 
within the provisions of Section 1 of the Act of 1909, P. I ,. 417, as 
amended by the Act of 1921, P. L. 505. 

In answer to your _inquiries ( b) and ( c) as to whether such 
churches or places of worship come within the provisions of the Act 
when they are used for the exhibition of moving pictures or for 
the purpose of entertaii;iment, I beg to advise as follows: 

For the purpose of answering this question, a study of Section 2 
of this Act of 1909, as amended by the Act of 1917, P. L. 107 4, 
] 077. is necessary. A part of this section reads as follows: 

"Section 2. In every theatre, moving-picture 
theatre, opera house, or other building, where stage 
scenery, moving-picture or other apparatus is used, or 
entertainments are given, there shall be provided one 
or ·more direct exterior doorways from the stage, and 
for dressing-rooms direct exterior doorways shall be 
provided, etc. * * *. _ 

"Neither on or about the stage, auditorium, or gal
leries, nor in any other part of ~be building in which 
the said theatre, moving-picture theatre, opera house, 
or public ball . is located, shall any inflammaule or 
explosive oil be used or stored.'' * ~- * 

A reading of this entire section in connection with the other sec
tions of the Act leads to tb..e conclusion that its provisions refe1· 
t,o such building!'! as are used either in whole or in part for the 
purpose of giving exhibitions attended by the "general public" and 
does not refer to churches or places of worship used primarily for 
the religious teaching of its members. 

I am therefore of the opinion that churches not leased or rented 
for entertainment, but used mostly as a place of worship do not 
come within the provisions of Section 1 of the Act of 1909, P. L. 
417 as amended by the Act of 1921, P. L. 505, or of Section 2 of said 
Act as amended by the Act of 1917, P. L. 1074, referred to above, 
even though used for the p1:1:rpose of exhibiting moving pictures or 
for entertainments, so long as such church buildings are not leased, 
owned or rented for the purpose of exhibiting moving pictures or for 
entertainments, and so long as said exhibitions and entertainments 

• 
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are conducted under the auspices of the particular congregation 
and the said building is used for the purpose of providing enter
tainment and religious instruction for its members and those of 
the general public who may join with them in such entertainments. 

I realize that where there is a large assembly of people in a 
church ·building there is an ever present danger to life in case of 
fire or panic, and if you deem it essential to the safety of persons 
assembled in churches that such buildings should come under the 
provisions of the Act of 1909, P. L. 417, it might be well to have 
prepared for presentation to the next regular session of the As
sembly an amendment to accomplish that purpose. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

Labor and Industry-National GuU!rd part of United Sta.tes Army while in Federal 
Service-Natic>nal Guard-Member of-Worlcmen's Compensation Act of 1915, 
P . L. 736. 

The National Guard is a State organization and forms part of the United States 
Army only while in the service of the United States. 

An employe of the Commonwealth who is a member of the National Guard in
jured while engaged in armory drills paid for from funds provided by the Federal 
Government is an employe of the Commonwealth and as such entitled to the bene
fits of the Workmen's Compensation Act. 

Department of Justice, 
Harrisburg Pa., January 16, 1926. 

Honorable Richard Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

Sir: We have your request to be advised whether or not Section 
104, Act No. 338, June 2, 1915, P. L. 736, as amended, covers the 
case of Wendell Elkholm, a member of the National Guard, injured . 
while participating in an Armory drill for which he received pay 
from the U. 8- Government 'but no compensation from the State of 
Pennsylvania. 

It is necessary first to determine whether or not the National 
Guard is a State or Federal organization. If the National Guard of 
Pennsylvania is a part of the Federal army, and not an organization 
of the State Militia, it fol101ws that a member of the National Guard 
is a federal employe and is not entitled to compensation from the 
state under the Workmen's Compensation Act. Prior to the National 
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Defense Act, enacted June 3, 1916, it is cleari that the National 
Guard was a state organization then called the State Militia, organ
ized primarily to; suppress internal disturbances within the state. 
The Militia was organized and maintained under the authority guar
anteed to the states under Article II of the Amendments to the 
Constitution, which provides: 

"RIG HT OF PEOPLE 'fO BEAR ARMS.-A well 
regulated Militia, being necessary to the security of a 
free State, the right of the people to keep and bear 
Arms, shall not be infringed." 

Congress passed the National Defense Act, approved June 3, 191G, 
and amended it by the following Acts:· Acts approved August 29, 
1916; Joint Resolution Approved September 8, 1916; Act Approved 
July 9, 1918; Act Approved February 28, 1919; Act Approved July 
11, 1919; Act Approved September 29, 1919; Act Approved June 4, 
1920; Act Approved June 5, 1920; Act Approved June 30, 1921; Act 
Approved March 1, 1922; Act Approved June 10, 1922; Act Approved 
June 30, 1922; Act Approved September 14, 19-22; Acts Approved 
September 22, 1922; Act Approved February 24, 1923; Act Approved 
March 2, 1923; Act Approved March 4, 1923; Act Approved May 31, 
1924; Act Approved June 3, 1924; Act Approved June 6, 1924; Act 
Approved June 7, 1924; and Act Approved February 28, 1925. This 
law cointains provisions which, considered separately from the re
maining provisions of the Act, indicate that Congress proceeded under 
its army power rather than the militia power. To ascertain the in
tention of Congress, the Act must be construed as a whole, bearing 
in mind its general spirit together with the objects and purposes 
which Congress desired to effect. It cannot be denied, that the Act 
wrorught a material change with respect to the National Guard, in 
that it effected a unification of this organization with the Federal 
Army and strengthened it from the standpoint of efficiency. It did 
not, however, destroy or weaken its character as a distinctive state 
organization. In times of peace, the state retains precisely the same 
control over the National Guard as it did over the Militia. If Con
gress had intended to destroy the Militia which has existed as a dis
tinct organization since the origin of our Government, it would have 
done so in express language and not by mere inference. The Supreme 
Court Oif Wisconsin, in passing on this question said: 

cm * * Nowhere in the act can be found a provision 
which in times of peace alters the control which the 
state has over the Guard. Had such an important and 
vital change been contemplated by Congress, affecting an 
institution having its origin at the very time O!f the 
inception of the government, and which had continued 
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for more than a century, it would not have left the matter 
subject to mere inference; on the contrary, it would 
by its legislation have in express terms wiped out the 
very existence of the National Guard as a state insti
tutioill, and expressly made it a part of the federal army. 
The loyalty that we owe to the government and the 
respect which is due to Congress, a representative body 
of our people, forbid the unwarranted and violent as
sumption that under the National Defense Act any such 
radical change had been contemplated, based upon mere 
inference. Throughout this volumino;us enactment, con
sisting of 128 sections, the retention of the Guard as a 
part of the militia is clearly made manifest." 

Section 1 of the Act provides: "That the Army of the United 
States shall consist of the Regular Army, the National Guard while 
in the service of the United States, and the organized Reserves, in
cluding the Officers' Reserve Corps and the Enlisted Reserve Co!rps.'' 
Obviously, therefore, the National Guard is a part of the United 
States Army only while in the service of the United States, being in 
such service when called upon "to execute the Laws of the Union, 
suppress Insurrections and repel Invasions", as provided in Article I, 
Section '8, Subsection 15, of the Constitution of the United States, 
and while not in such service it is a state organization. 

The Supreme Court of Nebraska ill passing upon this question in 
the case of Nebraska National ffuard v. Morg'al/'I,, 199 N. W. 551 
(J1,,.ly 7, 1924), said: 

"vVhile the Nebraska National Guard is subject to the 
call of the federal government and thereupon becomes 
a part of the national army, until so called it is essen
tially a state institution, subject to the call of the Gov
ernor as commander in chief for military service within 
the state in time of war, invasions, riots, rebellion, in
surrection m reasonable apprehension thereof (Comp. 
St. 1922 Sect. 3322), and is a state governmental 
agency." 

Likewise, the Appellate Division of the Supreme Court of New York 
in deciding that the state courts of New York had jurisdiction of a 
proceeding to secure the discharge of a member of the N atio!nal 
Guard of that state, in Bianco v. Austin, 197 N. Y. S. 328 (Dec. 28, 
1922), said: 

"But in these contentions appellant loses sight of the 
fact that the National Guard is only a potential part of 
the United States Army, and does not in fact beCO\llle 
a part thereof until Congress has made the requisite 
declaration of the existence of an emergency. The oath 
of allegiance on enlistment is both to the United States 
and to the state, and the promfae to obey the orders of 
the President of the United States and of the Governor 
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of the state of New York (as well as of the soldier's 
officers) is because the Governor is commander in chief 
of the National Guard until Congress declares an emer
gency to exist and the Guard becomes an actual part of 
the National Army, when the President becomes com
mander in chief." 
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As a further indicatioill that CongresS' had in mind its constitu
tional limitations on the subject, the only penalty that the act pre
scribed for the failure of the National Guard to comply with the 
orders, regulations and rules laid down by the President and Secre
tary of vVar in times of peace, is a forfeiture of the financial aid 
appropriated as an inducement for the National Guard to1 eomply 
with federal regulations. Section 116 of the Act. provides: 

"Non-compliance with Federal Act.-Whenever any 
State shall, within a limit to be fixed by the President, 
have failed or refused to comply with or enforce any 
requirement of this Act, or any regulation promulgated 
thereupder and in aid thereo~ by the President or the 
Secretary of War, the National Guard of such State 
shall be debarred, wholly or in part, as the President 
may direct, from receiving from the Fnited States any 
pecuniary or other aid, benefit, or privilege authorized 
or provided by this Act or any other law." 

This is clear indication that Congress intended the Act to be optional 
and not compulsory an~ a failure to comply with the regulationf:' of 
the President and the vVar Department would not eliminate the 
National Guard, but merely cause a withdrawal of federal aid. 

'l:he National Defense Act provides for the organizing, arming 
and disciplining, which powers are expressly conferred upon Con
gress by the Constitution·. Article I, Section 8, Subsection 16, pro
vides that Congress shall have power, "to provide for organizing, arm
ing, and disciplining, the Militia, and for governing such part of them 
as may be employed in the Service of the United States, reserving 
to the States t·espectively, the Appointment of the Officers, and the 
Authority of training the Militia according to the discipline pres
cribed by Congress." Congress has enacted the provisions referred 
to for the purpose of facilitating the unification of the National 
Guard with the other units of, the National Army in time of 
emergency. 

In times of peace, that is, when the National Guard is not in the 
service of the United States, the Governor has authority and is 
authorized and directed by Section 5 of the Act of May 17, 1921, P. 
L. 86,9, as amended by the Acts of May 16, 1923, P. L. 227, and 
March 5, 1925, P. L. 14, "to alter, increase, divide, annex, consoli
date, disband, organize, or reorganize any organization, department, 
corps, or staff, so as to conform, as far as practicable, to any or-
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ganizatiou, system, drill, instruction, corps or staff, uniform or 
equipment, or period of enlistment, now or hereafter prescribed by 
the laws of the United States and the rules and regulations promul · 
gated thereunder for the organization and regulation of the National 
Guard." Section 44 of the above .A.ct confers additional powers 
upon the Governor in case . of an emergency by providing: "When 
an invasion of or insurrection in the State occurs or is threatened 
or a tumult, riot, or mob shall exist, or there is imminent danger 
thereof, the Governor may, in his discretion, place the Pennsylvania 
National Guard, or any part thereof, on active duty.'' These provis
ions along with others might be commented upon to show that the 
National Guard is primarily and essentially a state organization. 
'l'he Legislature of Pennsylvania enacted these provisions to promote 
the efficiency of this organization, when in state service, as well 
a8 when it may be called into national service, Congress having de
clared an emergency to exist. 

Having determined that the National Guard is a state organiza
tion, it is necessary to decide whether a person injured in an Ar
mory drill comes under that provision of Section· 104 of Article I of 
Act No. 338, P. L. 1915, p. 736, which provides that, "persons whose 
employment is casual in character and not in the regular course 
of the business of the employer" are excluded from the Workmen's 
Compensation Act. "There are two necessary elements to constitute 
the exceptions: (1) The employment must -be casual in character, 
and (2) it must be outside of the regular course of the business of 
employer * * *". Callihan v. Montgomery, 272 Pa. 56. 

It would not seem necessary to advance an argument to support 
the proposition that the National Guard .has no trade, .business or 
profession within the meaning of these terms as used in the statute, 
as they have reference to industrial concerns. However, it is not 
illogical to hold that an Armory drill is a part of the tmsiness or 
occupation of the National Guard. It is undoubtedly the highest 
duty of the Commonwealth to provide adequate protection for it:; 
subjects and insofar as an Armory drill contributes to that end 
it is in the business of the Commonwealth. The drills are arranged 
as part of a regular schedule of training of the Guardsmen. I am, 
therefore, of the opinion that an Armory drill is not an employment 
of such a character as to exclude an employe from the provisions of 
the Workmen's Compensation .A.ct. 

The next question to be determined is whether the fact that Nat· 
ional Guardsmen engaged in Armory drills are paid from funds 
provided for that purpose by the Federal Government and not out 
of funds appropriated by the General Assembly of this Common
wealth, should exclude the Guardsmen from the benefits of the 
Workmen'R Compensation Act. Section 104 of the Act provides 
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that, "the term 'employe' as used in this Act is declared to be 
synonymous with servant, and includes all natural persons who 
perform services for another for valuable consideration, * * *". 
Every person enlistiPg in the National Guard signs the following 
enlistment contract: 

"Every man enlisting in the Pennsylvania National 
Guard shall sign an enlistment contract, and take and 
subscribe to the ·following oath of enlistment: 'I ...... , 

· born in ... .. .... . , in the State of . . . . . ..... . .... . , 
aged . . . . . . . . years and ...... months, and by occupa-
tion a .......... , do hereby acknowledge to have volun-
tarily enlisted, this. . . . . . day of ...... .. , 19 .. , as a 
soldier in the National Guard of the United States and 
of the State of Pennsylvania for a period of .... years, 
under the conditions prescribed by law, unless sooner 
discharged by proper authority; and I do solemnly 
swear that I will hear true faith and allegiance to the 
United States of America and to the State of Pennsyl
vania, and that I will serve them honestly and faith
fully against all their enemies whomsoever, and that 
I will obey the orders of the President of th·e United 
States and the Governor of the State of Pennsylvania 
and the officers appointed over me according to law and 
the rules and Articles of War." 

Section 25 of the Act of May 17, 1921, P. L. 869. 

Under this contract the promisor, the Guardsman, obligates him
self to attend Armory drill as provided by Section 92 of the Nat· 
ional Defense Act, which reads as follows: 

"TRAINING OF THE NATIONAL GUARD.
Each company, troop, battery and detachment in the 
National Guard shall assemble for drill and instruction 
including indoor target practice, not less than forty
eight times each year and shall, in addition thereto, 
participate in encampments, maneuvers, or other ex
ercises, including outdoor target practice, at least fif
teen days in training each year, including target prac
tice, unless such company, troop, battery, or detach
ment shall have been excused from participatfon in 
any part thereof by the Secretary of War: Provided, 
That credit for an assembly drill or for indoor target 
practice shall not be given unless the number of of
ficers and enlisted men present for duty at such as
sembly shall equal or exceed a minimum to be pre
scribed by the President, nor unless the period of ac
tual military duty and instruction participated in by 
each officer and enlisted man at each such assembly 
at which he shall be credited as having been present 
shall be of at least one and one-half hours' duration 
and the character of training such as may be pres
cribed by the Secretary of War." 
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This provision of Act of Congress and the rules and regulations 
promulgated thereunder have been adopted by the Commonwealth 
of Pennsylvania by the Act of May 17, 1921, P. L. 869, as amended 
by the Acts of May 16, 1923, P. L. 2,27, and March 5, 1925, P. L. 
14. If the employee, the Guardsman, should fail to obey the order~ 
of his superior officers by wilfully absenting himself from the drill 
he is subject to court-martial under the Articles of War, Article 

'61, Chapter I, Act of June 4, 1920, 41 U. S. Stat. 787. (Manual 
'tor Courts-Martial, 1921), which provides as follows: 

"Absence without Ieave.-Any person subject to mil
itary law who fails to repair at the fixed time to the 
properly appointed place of duty, or goes from the 
same without proper leave, or absents himself from 
his command, guard, quarters, station, or camp without 
proper leave, shall be punished as a court-martial may 
direct.'' 

National Guard Regulation (N. G. R.) No. 37 as issued by the 
Militia Bureau of the U. S. War Department on July 16, 1924, 
provides for COURT-MARTIAL IN THE NATIONAL GUARD 
WHEN NOT IN THE SERVICE OF THE UNITED STATES. Sec
tion 11 of N. G. R. 37, provides as follows: 

"When trial should be had for absence without 
leave.-It should be borne in mind that absence from 
drill, camp, or other ordered duty, of itself debars the 
absentee from Federal pay for the period, without the 
sentence of a court-martial. This is not a punishment, 
but merely the withholding of money that has not 
been earned, which necessarily takes place whether the 
absence is with or without fault on the part of the 
soldier. If the absence is willful and unjustifiable the 
offender should be punished for the sake of the deterrent 
effect upon himself and others." 

In order to secure a uniformity in punishment for particular 
offenses, Section 24, N. G. R. 37, provides a table of suggested max
imum limits. For a failure to attend armory drill or instruction, 
or indoor target practice, a fine of four dollars for noncommissioned 
officers and three dollars for any other enlisted man. 

Section 57 of the Act of March 5, 1925, P. L. 14, provides as fol
lows: 

"All courts-martial (including summary courts) of 
the Pennsylvania National Guard when not in the active 
service of the United States, shall have power to sen
tence to confinement in (lieu of) case of failure to 
pay the fines and costs, or any part thereof, authorized 
to be imposed: Provided, 'l'hat such sentence of confine
ment shall not exceed one day of each dollar of fine 
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authorized and imposed: Provided further, 'l'hat the 
sentence shall not become operative until after the ap
proval thereof by the appointi-ng power." 
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Therefore, it is clear that a National Guardsman is bound by his 
contract of enlistment to be present at armory drills such as Private 
Ekholm attended, and if he should fail to attend would be subject 
to a fine, and on failure to pay the fine, undergo imprisonment. 

As a member of the National Guard is subject to the orders of his 
commanding officer or officers who are appointed by the Governor 
of Pennsylvania, it would seem that the fund from which he is 
vaid for his services would not bar him from the benefits of the 
Workmen's Compensation Act. The Commonwealth of Pennsylvania, 
the employer in this case, retains the control over the Guardsman 
having authority to tell him when to report, the way in which he is 
to perform his duties, the instrumentalities that he is w use and 
when he is to cease work. The employer in this case has all the 
essential elements of control over the employee that constitute the 
authority of an employer or master growing out of the relation
ship of master and servant. This question does not appear to have 
been decided by the Courts of this State, yet under analogous stat
utes in other states their Courts have passed upon the question. 
California, in the case of Claremont Country Club vs. Tne Industrial 
Accident Commission, 174 Cal. 395; 163 Pacific 209, L. R. A. 1918; 
F. 177, decided that a Golf Club which, for the convenience of its 
members, provided caddies who are hired and supervised by its own 
employee, the club's caddy master, is the employer of a caddy in
jured while in the performance of his duties, within the operation 
of the Workmen's Compensation Act, although the club member 
who utilizes the services of the caddy directs his activities while 
so doing and furnishes the compensation therefor. Ohio in the 
case of Skinner vs. Stratton ' Fire Clay Company, Vol. 1 No. 7 Bul. 
Ohio Industrial Commission, p. 103 (for Ohio Workmen's Compen
sation Law see Volume 2, p. 1446, Bradbury's Compensation La,w) 
decided that workmen engaged in mining coal are employees of the 
mine owner, although the mining operations are carried on under 
a contract with a third party who selects and pays the workmen, 
where the mine owner has official control and supervision over the 
working of the mine. New York, in Muller vs. New York (19'19) 
189 Appellate Division 363, 178 New York Sup. 416, decided that 
a laborer appointed, under a provision of the State Military Law, 
by a commanding officer of an organization of the State National 
Guard; and injured while engaged in his regular employment upon 
a farm owned by that organization, was in the military service of 
the State and not in the civil service of the City of New York, so as 
to render the city liable for his injury under the Workmen's Com-

H-22 
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pensation Act, although under the provision of the statute his com
pensation was paid by the city. It would seem, therefore, that the 
test of who is the employer is not determined by the fact that the 
employee's compensation is paid from a fund created by some one 
other than the employer, but whether or not the employer actually 
retains control over the employee in directing the manner and 
method in which the employee is to perform his services. The Com
monwealth in this case, through its officer, did direct a time and 
place of employment, the duration of it, the manner of its perfor
mance, and in short, retained all those incidents of control that arP 
customarily vested in an employer. The mere fact that the fund. 
from which the employee was paid, was created by an Act of 
Congress should not bar him from coming under the provisions of 
lhe ·workmen's Compensation Law. 

'l'he accident report attached to your communication states that 
Wendell Ekholm, a member of the National Guard, was injured "on 
horse detail, returning to stables." If at the time he met with the 
accident, that is, "on horse detail, returning to stables,'' he was 
participating in an assembly for drill and instruction under the 
command' of his superior officer, he would be entitled to compen
sation. However, if service rendered "on horse detail, returning to 
stables," is not a part of the assembly for drill and instruction, 
and he was not bound by orders to engage in this service, he would 
not be participating in any service of the employer for which he 
would be entitled to compensation. · 

I am of the opinion, and, therefore, advise you subject to this 
reservation above stated, that Wendell Ekholm, member of Troop 
"C" 103rd Cavalry, National Guard, is an employee of the Com
monwealth, and that Section 104, Act 388, June 2, 1915, P. L. 736, 
as amended includes this case. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PENROSE HERTZLER, 
Svecinl Deputy Attorney General. 
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lV:orkmen's Compensation-Fitate I nsiirance ]1'iind-Surpl1ts and Re~erve Accoiints
Subscribers--Distribiition----Pro R at ed-Act of Jun e. 2, 1915, P . L . 762 . 

The income derived from the . deposit and investment of money in tlh e State 
Workmen's Insurance Fund, as provided for in the A.ct of June 2, 1915, P. L. 
762 , including such income from money in the surplus and reserve accounts, is to be 
included in determining the balance, remaining in such fund at the end of each 
year, for distribution among the subscribers to the State Insurance Fund. Sub
scribers whose policies . have been cancelled for any reason prior t o the end of the 
current year are entitled to participate in such distibution in proportion to the 
amounts paid into the fund. 

Department of Justice, 
Harrisburg, Pa., March 8, 1926. 

Honorable rR. H. Lansburgh, Secretary of Labo-r and Industry, 
Harrisburg, Penna. 

Sir: We are in receipt of your request for an op1mon upon the 
two following· questions: (1) Is income derived from the deposit 
and investment of money in the State Workmen's Insurance Fund. 
including such income from money in the surplus and reserve ac
counts, to be included in determining the balance, remaining in 
such Fund at the end of each year, for distribution among the 
subscribers thereto: (2) Are those subscribers to the Fund whose 
policies have been canceled for any reason prior to the end of the 
current year entitled to participate in such distribution? 

The Act of June 2, 1915, P. L. 762, hereinafter referred to as the 
"Insurance Act", established the State Workmen's Insurance Fund, 
hereinafter called the "Fund", of which the State Treasurer is made 
custodian, for the purpose of insuring employes against liability 
under Article III of the Workmen's Compensation Act of 1915 and 
of as:rnring payment of the compensation therein provided. 

This Fund is made up of premiums paid by those who become 
subscribers thereto for the purpose of insuring their liability under 
the Workmen's Compensation Act. Such premiums are to be as
certained under the provisions of Sections 5, 6 and 10 of the In
surance Act. 

Section 8 of the In~rance Act, as amended by Act of 19:17, P. L. 
1139, provides for payment of the expenses of administration of 
the Act out of the Fund. Sections 20 and 23 provide for disburse
ments due employes of the subscribers to the Fund as determined 
llnder the provisions of the Workmen's Compensation Act. The 
Act of 1923, P. L. 698, provides for the payment out of the Fund of 
the costs of audits thereof made by the Auditor General. 

Section 9 of the Act is as follows: 

"The Board shall set aside :five per cent of all pre
miums collected, for the creation of a surplus, until 
such surplus shall amount to one hundred thousand 
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dollars; and thereafter they may set apart such per
centage, not exceeding five per centum, as in their dis
cretion they may determine to be necessary to main
tain such surplus sufficiently large to cover the catas
trophe hazard of all the subscribers to the Fund, and 
to guarantee the solvency of the Fund." 

Section 4 of the Act authorizes the State Treasurer, as custodian 
of the Fund, to deposit any portion thereof, not needed for im
mediate use, as other State funds are lawfully deposited and to 
place the interest received thereon to the credit of the Fund. 

Section 12 authorizes the Board created by the Act to "invest 
any of the surplus or reserve belonging to the Fund" in certain 
securities and investments. The State Treasurer is directed to 
''collect the principal and interest thereof when due, and pay the 
same into the Fund", and to pay all vouchers drawn on the Fund 
for the making of such investments, when signed by two members of 
the Board and when accompanied by such securities and by a reso
lution of the Board authorizing the investment. 

Section 11, as amended by Act of 1917, P. L. 1139, is as follows: 

"* * * The Board shall keep an accui·ate account 
of the money paid in premiums by the subscribers, and 
the disbursements on account of injuries to the employes 
thereof, and on account of administering the Fund; 
and if, at the expiration of any year, there shall be a 
balance remaining, after deducting such disbursements, 
the unearned premiums on undetermined risks, and the 
percentage of premiums paid or payable to create or 
maintain the surpll)s provided in section nine of this 
act, and after setting aside an adequate reserve, so 
much of the balance as the Board may determine to be 
safely distributable shall be distributed among the sub
scribers, in proportion to the premiums paid by them; 
and the proportionate share of such subscribers as shall 
remain subscribers to the Fund shall be credited to the 
instalment of premiums next due by them, and the pro
portionate share of such subscribers as shall have ceased 
to be subscribers in the Fund shall be refunded to them, 
out of the Fund, in the manner hereinafter provided." 

We understand that the State Workmen's Insurance Board, under 
the provisions of Section 9, has determined upon a surplus of $500,-
000 for the purpose of covering catastrophe hazards and a surplus 
or reserve of $1,000,000 to guarantee the solvency of the Fund, and 
that each of these surplus accounts now contains the amount so 
authorized. We also understand that the income from the invest
ment of the money in these two accounts amounts to something 
over $300,000 per year, and that if such income is added to the re
spective accounts the principal thereof will soon be very much 
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greater than is necessary or justifiable for the purposes for which 
they are authorized. 

The character of the Fund is described in an opinion of this 
Department rendered to the State Treasurer under date of December 
9) 1915, as reported in Vol. 45, Pa. C. C. Rep., p. 79, as folldws 
(p. 83): 

"This fund is not a payment made to the State in 
satisfaction of any debt or obligation due to the State; 
it is a fund created through the machinery provided by 
the State for the purpose of enabling the State to further 
the efficient administration of workmen's compensation. 
No part of the fund belongs to the State." 

To the same effect is an opinion rendered to the State Workmen's 
Insurance Fund, January 22, 19'18, as reported in 27 Pa. Dist. Rep. 
807, 810, wherein it is said that the Fund is not a department of 
the State, but is an operation of the State Government. 

(1) It is to be noted that under the provisions of Section 4, 
with reference to interest received from the deposit of portions of 
the Fund, and under the provisions of Section 12, with reference 
to the receipt of income from the investment of the Fund, such 
income and interest is to be paid into the Fund. It is also to be 
noted that in Section 12 tbe investment authorized is of any surplus 
or reserve belonging to the Fund, and that such investments shall 
be made by the Board by drawing vouchers on the Fund. 

It thus appears that all premiums paid by the subscribers, in
cluding the money in the surplus and reserve accounts, are included 
in the Fund) and that all income derived from investments or de
posits of the money paid by the subscribers shall be returned to 
the Fund. 

It is the Fund, as thus constituted, out of which the balance for 
distribution is to be determined under the provisions of Section 11 of 
the Act. The surplus and reserve accounts are to be fixed by the 
Board at a definite amount, to be retained at the total thns author
ized until the Board in its discretion increases o'r decreases such 
total, not to be increased by adding thereto the income received 
from time to time upon the investment of such money. 

Your first inquiry, therefore, is answered in the affirmative. 
(2) The Fund, not being a State fund, belongs to the subscribers, 

subject to the demands thereon which are specified in the Insurance 
Act. All subscribers who have paid premiums into the Fund have 
an equitable interest in the balance for distribution, whether the~\T 

have continued as subscribers throughout the year or have ceased to 
be subscribers during the year. 'l'his conclusion is placed beyond 
doubt by the last clause of Section 11 as above quoted, to wit, "the 
proportionate share (in the amount for distribution) of such 
subscribers in the Fund shall be refunded to them, * * ~- ." 
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The extent of each individual subscriber's interest therein iii! 
determined by the ratio which the total premiums paid by such 
subscriber during the distributive year bears to the total premiums 
paid by all subscribers during such year. 

Your second inquiry is also answered in the affirmative, the sub
scribers described in your question being entitled to a pro rata share 
of the amount for distributiom based upon the ratio of the premiums 
paid by them during the distributive year to the total premiums paid 
during such year. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 

Public Schools-Workmen's Compensation-County Superintendents and Assisitant 
County Supermtendents-Compensation for Injuries Received in the Course of 
their Employment-State Appropriations-Jurisdiction. 

As to whether or not county superintendents and assistant county superintendents 
of public schools come under the provisions of the Workmen's Compensation Act 
is a question for the ViTorkmen's Compensation Board and the court to decide. They 
being public or county officers, and not employes of any of the various depart
ments of the Government of the Commonwealth, would not be e_ntitled to payment 
out of the appropriation made to the Department of Labor and Industry by the 
Legislature for the payment of medical, surgical and hospital expenses as well as 
compensation to injured state employes, even though they come under the pro
visions of the Workmen's Compensation Act. 

Department of Justice, 
Harrisburg, Pa., March 9, 1926. 

Honorable Richard H. Lansburgh, Secretary of Labor and lndusfry, 
Harrisburg, Pennsylvania. 

Sir: Your letter in reference to county superintendents and as
sistant county superintendents of public S·cho1ols has been received. 
In order to understand the information which you desire I quote from 
your letter: 

"The county superintendents are elected and their 
salaries are fixed by the school directors in the various 
counties thruout the State. Do these coainty superin
tendents and assistants come under the provisions of 
the Workmen's Compensation Law, and if so is the 
State, or County liable for the payment of compensa
tion, as well as medical, surgical and hospital expenses, 
medicines and supplies in case o,f accidents sustained 
while these officials are in the course of their employ
ment. If the State is liable, are payments to be made 
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out of the appropriation made to the Department of 
Labor and Industry by the Legislature for the payment 
of medical, surgical and hospital expenses, as well as 
compensation to injured State emplotyes." 

343 

As to whether or not county superintendents and assistant county 
superintendents of public schools come under the provisions of the 
Workmen's Compensation, Act is a question for the Workmen's 
Compensation Board and the Courts to decide. An opinion on the 
question from this Department would not be binding on anyone and 
might prove embarrassing in the future. If an o·pinion were givPn 
and the Workmen's Compensation Board disagreed with it, the 
opinion would not bind the Board and we would have one Depart
ment of the State Government overruled by another Department of 
the same GO'Vernment. As only the Workmen's Compensation Board 
and Courts can finally decide this question we deem it advisable not 
to give any opinion on it. 

If the State is liable, are payments to be made out of the appro
priation made to the Department of J_,abor and Industry by the 
Legislature for the payment of medical, surgical and hospital ex
penses as well as compensatiO!n to injured State employes? 

In an opinion dated January 6, 1906; in Attorney General's Opin
ions 1905-~, p. 202, Attorney General Carson speaking of the office 
of county superintendent of schools held: 

"You ask whether section 3 of Article XIV o.f the 
Constitution of Pennsylvania applies to the office of 
county superintendent * * *. 

"The Constitution expressly says in the section and 
article above referred to that 'No person shall be ap
pointed to any o;ffice within any county who shall not 
have been a citizen and an inhabitant therein one year 
next before his appointment.' There can be no doubt of 
the fact that the office of· county superintendent is a 
county office. The act of 8th of May, 1854, in the 37th 
section (P. L. 628), provides that there shall be chosen, 
in the manner thereinafter directed, an officer for each 
coiunty, to be ·called the county superintendent; and 
it is further provided that it shall be his duty to visit, as 
often as practicable, the several schools of his county 
and to note the course and method of instruction and 
branches taught, and to give such directions in the art 
of teaching and the method thereof in each school as to 
him, together with the directors or comptrollers, shall 
be deemed expedient and necessary. 

"It isclear from this definition of the duties imposed 
upon such county superintendent that his functions are 
to be performed within the county for which he is 
chosen, and no thought of extra-territorial duty can be 
inferred." -
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The School Code practically reenacts the provisions of the Act of 
1854. It provides in Section 1105, that the school directors 0 1f each 
county of this Commonwealth in which a county superintendent is 
to be elected shall meet in convention at a time and pla·ce fixed by 
the Act, and, by a majority vote of those present, elect, as provided, 
one duly qualified person as county superintendent, and it is further 
provided in Section 1123, that it shall be the duty of the county 
superintendent to visit as often as practicable the several schools in 
his county under his supervision, to note the course and methods of 
instruction and branches taught, and to give such directions in the 
art and methods of teaching in each school as he deems expedient 
and necessary. 

Bouvier's Dictionary defines a "public officer" as "one who is 
lawfully invested with an office." And again in State ex rel, Mosconi 
vs. Maroney, 90 S. W. 141, the following definition is given: "A 
public officer is an individual who has been appointed or elected in 
the manner prescribed by law, who has a designation or title given 
to1 him by law, and who exercises the functions concerning the 
public assigned to him by law." 

In our own State the Supreme Court in Richie vs. Philadelphia, 
225 Pa. 511, says: 

"* ~- «· In every case in which the question arises 
whether the holder of an office is to be regarded as a 
public officer within the meaning of the constitution, 
that question must be determined by a consideration of 
the nature of the service to be performed by the in
cumbent and of the duties imposed upon him, and when
ever it appears that those duties are of a grave and im
portant character, involving in the proper performance 
of them some of the functions of government, the officer 
charged with them is clea rly to be regarded as a public 
one. ~- ·* ~- vVhere, howeyer, the officer exercises im
portant public duties and has delegated to him some 
of the functions of government and his office is ror a 
fixed terri1 and the powers, duties and emoluments be
come vested in a successor when the office becomes va
cant, such an official may properly lie called a public 
officer." 

In an opinion written by Deputy Attorney General Collins, anJ 
l'eported in Attorney General's Opinions 1917-18, p. 541, this De
partment held that a county superintendent and assistant county 
superintendent of public schools are public officers. 

Tested by the foregoing it is plain to he seen that a county superin
tendent and an assistant county superintendent of public schools 
are public officers. They fulfill every criterion of what has been.helrl 
or defined to constitute a public officer. They are elected or ap-
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pointed to office in a manner prescribed •by law for a definite term 
and are clothed with and exercise functions of government delegate,1 
to them by law for the public benefit. The powers and duties at
tached to these offices are of a grave and important character. 

In the General Aippropriation Act of 1925, the appropriation 
made to the Department of Labor and Industry for the payment of 
medical, surgical and hospital expenses, as well as compensation 
to injured State employes is in the following language: 

"For the payment of the statutory amounts of Work
men's Compensation and of medical, hospital, surgical 
and burial expenses which may become due and pay
able during the period beginning June first, one thou
sand nine hundred and twenty-five, and ending May 
thirty-first, one thousand nine hundred and twenty
seven, to injured employes and dependents of deceased 
employes of the various departments of the govern
ment of this Commonwealth upon claims arising under 
the provisions of the Workmen's Compensation Act of 
one thousand nine hundred and fifteen, its amend
ments and supplements." 

County superintendents and assistant county superintendents of 
public schools being public or county officers, and not employes 
of any of the various Departments of the Government of this Com
monwealth, would not be entitled to payment out of the appropria
tion above mentioned, even though they come under the provisions 
of the Workmen's Compensation Act. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 

Workmen's compensrition law-Exemptions fro~arrying insitrance--Exmnptions to 
be allowed by Department of Labor and Industry-Acts of June 2, 1915, P. L. 
736, June 2, .1915, P. L. 758, July 21, 1919, 1'. L. 1071, and Jitne 7, 1923, P. L. 

498. 
'l'he Department of Labor and Industry and not the 'Vorkmen's Compensation 

Board is the agency which is charged by law with the responsibility of acting 
upon applications for exemptions from the duty of carrying workmen's compen-
sation insurance. 

Department of Justice, 
Harrisburg, Pa., March 17, 1926. 

Dr. Richard M. Lanslmrgh, Secretary of Labor and Industry, Har
risburg, Pennsylvania. 
Sir: We have your request to be advised whether exemptions from 

the duty of employers to carry Workmen's Compensation Insurance 
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snould be considered and granted or refused by the Department 
or by the Workmen's Compensation Board. 

We understand that at the present time exemptions are granted 
or refused over the signature of the Workmen's Compensation 
Board. You desire to know whether this is the correct practice 
under the law as it now stands. 

The duty of employers to carry workmen's compensation insur
ance is prescribed by Section 303 of the Act of June 2, 1915, P. L. 
736, which provides that: 

''Every employer liable under this Act to pay compen
sation shall insure ., * * in-the State Workmen's Insur
ance .Fund or in any insurance c0mpany authorized to 
insure such liability in this Commonwealth unless such 
employer shall be exempted .by the Bureau from such 
insurance. An employer desiring to be exempt from 
insuring * * ., shall make application to the Bureau, 
showing his financial ability to pay such compensation, 
whereuvon the Bureau, ff satisfied of the applicant's 
financial ability, shall by \yritten order make rsucn ex
emption. 'l'he Bureau may, from time to time, require 
further statements of the financial ability of sucn em
ployer, and, if at any time such employer appears nu 
longer able to pay compensation, shall revoke its order 
granting exemption; * * *" 

Section 107 of the same Act defined "Bureau" as meaning the 
Bureau of Workmen's Compensation of the Department of Labol' 
and Industry. 

Both the Workmen's Compensation Board and the Bureau of 
Workmen's Compensation of the Department of Labor and Industry 
were originally created by the Act of June 2, 1915, P. L. 758. Sec
tion 2 of that Act created the Bureau and Section 3 created the 
Board "to supervise and direct the Bureau." 

Section 13 of the same Act rendered it the duty of the Work
men's Compensation Board "to make all proper and necessary rules 
and regulations for the conduct of the Bureau." 

In addition to creation of the Workmen's Compensation Board 
and the Bureau of Workmen's Compensation the Act of June 2, 
J 915, P. L. 758 provided for the appointment of a number of Work
men's Compensation Referees. 

The Acts of June 2, 1915, P. L. 736 and P. L. 758 assigned certain 
duties to each, the Bureau of Workmen's Compensation, the Work
men's Compensation Board and the several Workmen's Compensa
tion Referees. Clearly one of the duties assigned to the Bureau 
as distinguished from the Board was the consideration of applica
tions for exemption from the duty of carrying workmen's compen
sation insurance. True the Board had the right to make rules and 
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regulations for the conduct of the Bureau in the exercise of this 
function, but it did not have the right under the two Acts cited to 
displace the Bureau entirely in the exercise of this function. 

'l'he Act of June 2, 1915, P. L. 768 was repealed by the Act of 
July 21, 1919, P. L. 1077. The latter Act like that which it super
seded provided the govermental machinery for the administration 
of the Workmen's Compensation laws. Like the Act of 1915 it 
created both a Bureau of Workmen's Compensation_ and a Work
men's Compensation Board. It did not, however, create the Board 
with power "to supervise and direct the Bureau" as did the Act of 
1915, nor did it give to the Board the unqualified right to make 
all proper and necessary rules and regulations for the conduct of the 
Bureau. On the contrary the power of the Board to make rules ap
plicable to the Bureau was limited to the making of "all power and 
necessary rules and regulations for the legal and judicial procedure 
of the Bureau." 

There was no further change in the law applicable to the subject
matter of your inquiry until the Administrative Code was enacted 
in 1923. That Act (Act of June 7, 1923, P. L. 498) in Section ~ 
abolished the Bureau of Workmen's Compensation ;md by Section 
1701 conferred upon your Department the duty of continuing to 
exercise the powers and perform the duties by law vested in and 
imposed upon your Department, the several .bureaus and divisions 
thereof and the Industrial Board, together with such additional 
powers and duties as the Code vested in and imposed upon your 
Department. 

With respect to the powers and duties of the Workmen's Compen
sation Board, · which was not abolished, section 1712 provided that 
"subject to any inconsistent provisions in this Act contained, the 
Workmen's Compensation Board shall continue to exercise the 
powers and perform the duties by law vested in and imposed upon 
the said Board." \ 

Nowhere in the Code did the Legislature make any specific ref
erence to the matter of granting exemptions from the duty of carry
ing workmen's compensation insurance. 

The review of legislation which we have given leads inevitably 
tt> the following conclusions: 

1. Under the Acts of 1915 the Bureau of Workmen's Compensa
tion was the body charged by law with the duty of acting upon 
applications for exemption from the duty of carrying workmen's 
compensation insurance; but the Workmen's Compensation Board 
could through rules and regulations adopted by it in some measure 
at least control the action of the Bureau; 

2. Under the Act of 1919 the ability of the Workmen's Compen
sation Board to control the action of the Bureau in dealing with 
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the matter of exemptions was limited to the Board's right to make 
rnles and' regulations governing the legal and judicial procedure 
of the Bureau. Whether the consideration of applications for ex
emption could possibly be regarded as either legal or judicial pro
cedure is a question which for the purposes of this opinion is purely 
academic; 

3. The Administrative Code of 1923 transferred to your Depart
ment all the powers formerly vested in the Bureau of Workmen's 
Compensation with regard to exemptions, without specifically giving 
to the Workmen's Compensation Board the right to make rules 
governing the conduct of your Department in any respect. In our 
opinion the Board's right to make rules and regulations govern
ing the legal and judicial procedure of the abolished Bureau of 
·workmen's Compensation came to an end when the Bureau was 
abolished and the Board does not now have the right to make any 
rules or regulations governing the conduct of your Department. 

Accordingly you are advised that your Department and not the 
'Vorkmen's Compensation Board is the agency which under the pres
ent law is charged with the responsibility of acting upon applica
tions for exemption from the duty of carrying workm€n's compen
sation insurance. 

It is of course true that under Section 205 of the Administrative 
Code you as the head of the Department of Labor and Industry 
may delegate any of the duties of the Department to deputies or the 
duly authorized agents or employes of the Department and that 
under Section 212 your Department, with the approval of the Ex
ecutive Board, has the right to establish bureaus or divisions to 
carry on such portions of the work of your Department as may be 
assigned to them. 

I 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy A. ttor1H'!J General. 
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Labor and Industry-Workmen's Compensation-Litigation reiating thereto-Au
thority of Secretary-Act of 1925, No. 328A, Section 2, p. 205. 

The Commonwealth is a self-insurer of its liability under the Workmen's Com
pensation .Act. The Secretary ·of Labor and Industry is the agent of the Com
monwealth in the administration of the f.und created to meet the liability of the 
State in compensation cases. As such, he or his agents may appear as a party 
in interest and participate in ligitation relating thereto. It is his right to sign, 
answer or file petitions in the course of such ligitation. 

Department of Justice, 
Harrisburg, Pa., November 8, 1926. 

Honorable Richard H. Lansburgh, Secretary of Labor and Industry, 
Harrisburg, Pennsylvania. 

Sir: I have your request to be advised as to the proper procedure 
to be followed by your Department, where an employe of the Audi
tor General's Department who has been receiving compensation 
under an agreement approved by The Workmen's Compensation 
Board refuses to sign a final receipt at your request after you have 
convinced yourself by careful examination that the disability suffered 
by him has terminated. The Auditor General refuses to sign the 
proper petition presented to him for his signature in order to bring 
the case before the Referee. 

The General Appropriation Act of 1925, No. 328A, Section 2, page 
205, provides and appropriates: 

"For the payment of the statutory amounts of Work
men's Compensation and of medical, hospital, surgical 
and burial expenses which may become due and pay
able during the period beginning June first, one thous
and nine hundred and twenty-five, and ending May 
thirty-first, one thousand nine hundred and twemy
seven, to injured employes and dependents of deceased 
employes of the various departments of the govern
ment of this Commonwealth upon claims arising und~r 
the provisions of the Workmen's Compensation Act of 
one thousand nine hundred and fifteen, its amendments 
and supplements, and for the payment of expenses in
curred by the Bureau of Workmen's Compensation in 
the investigation and adjustment of claims of such em
ployes and dependents, or at the option of the Secre
tary of Labor and Industry, with the approval of the 
Governor; for the payment of claims arising out of in
juries sustained by State employes, including fatal ac
cidents which occurred prior to June first, one thous
and nine hundred and twenty-five, and for the payment 
of the premium or premiums upon an insurance policy 
or policies insuring the Commonwealth against Work
men's Compensation liability for injuries to or the 
death of State employes occurring during the period 
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beginning June first, one thousand nine hundred and 
twenty-five, and ending May thirty-first, one thousand . 
nine hundred twenty-seven, or any v.art or parts there
of, two years, the sum of one hundred and fifty thous
and dollars ($150,000). All payments to State em
ployes or their dependents out of this appropriation 
shall be made by the State Treasurer upon warrant of 
the Auditor General upon certificates furnished by the 
Secretary of Labor and Industry." 

_) 

By virtue of the above you are placed in the position of administra
tor of this $150,000 fund. The Legislature has expressly imposed 
this obligation upon you to deal with this fund for the benefit of a 
class of persons which come within the meaning of this Act and 
The Workmen's Compensation Act of 1915, as amended. 

Your duly authorized agents in the Workmen;s Compensation 
Bureau of yo1ur Department make the investigations in all cases of 
injured employes and the dependents of deceased employes and make 
recommendations as to the merits of their claims. The heads of the 
various Departments of the State Government have no such means 
of ascertaining the merits of these claims as you have. The Secre
tary of Labor and Industry o.r his duly authorized agent are the 
proper persons to sign any petition, dealing with the status of an 
employe with respect to his right to receive compensation in order 
that the case may be brought before a Referee for adjudication. 
Whether the employe is a member olf the Auditor General's Depart
ment or any other Department of which the head is an elective officer 
is immaterial, inasm11ch as the employer is in all cases the Common
wealth of Pennsylvania and you, as Secretary of Labor and Industry, 
are the agent of the Commonwealth for administering this fund for 
taking care of injured empld.yes of the Commonwealth and of de
pendents of deceased employes who met death in the course of their 
employment. 

The Commonwealth is, in effect, a self insurer of its liability under 
the Workmen's Compensation Act. The Courts of Pennsylvania have 
recognized the right of the insurance company to substitute itself as 
a real party in interest to the extent that it may file an answer to the 
claimant's petition, make the defense, take the appeal from the award 
of the Referee, and contest an appeal taken into the appellate courts. 
See Chase vs. Emery Mfg. Co. 271 Pa. 265. and Wells vs. Frutchey et 
al. 274 Pa. 305. 

Therefore, you are advised that you not only have the right, but 
·that you orr your authorized agent are the proper persons to sign 

answers to claim petitions and also to sign petitions for review, 
modification or termination. You may, therefore, sign the petition 
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prepared in this case for the purpose of securing the termination 
of the agreement in order that the case may be brought before the 
Referee or the Workmen's Compensation Board of determination. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PENROSE HERTZLER, 

S peoia.l Deputy Attorney General. 
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Mines and Mining-QuaUfications of applicants for a mining inspector's certificate
. "Goal miner defined"-Acts of June 2, 1891, P. L. 176-June 1, 1915, P. L. 712, 
Article XVIII--May 17, 1921, P . L. 8.'Jl . 

In consideration of the meaning of the term "mines" as given in the A.cts of 
1891 and 1915 supra and the context of the A.ct of 1921 supra, we conclude that 
the Legislature intended the term ''coal miner" as used in the latter A.ct to mean 
the person who cuts or blasts coal or rock at the face of the gangway, airway, 
breast, pillar or other working places in a mine as defined in Article XIII in the 
Act of 1915. 

Department of Justice, 
Harrisburg, Pa., April 21, 1925. 

Honorable Joseph J. Walsh, Secretary of Mines, Harrisburg, Penna .. 

Sir: In a recent communication to this Department you advise 
that under Section 3 of the Act of May 17, 1921, P. L. 831, it is pro
vided that an applicant for a mining tnspector's certificate shall have 
had, inter alia, "at least ten years practical experience in the anthra
cite mines of this Commonwealth, five years of which shall be as coal 
miners in the anthracite mines of this Commonwealth," ·and you in
quire whether to be a "coal miner" as. therein referred to, it is neces
sary that one be engaged in the work of cutting or blasting coal Oil' 

rock at the face of the gangway, airway, breast, pillar or other 
working-places. · 

The Act in question provides for the appointment of an anthracite 
Mining Inspectors' Examining Board and, among other things, it 
prescribes the qualification of applicants for appointment as inspec
tors in anthracite mines. This Act does not define the meaning of 
the term "coal miner", nor do we find any provision in it ~eyond the 
words themselves assisting us in drawing the deduction between what 
it meant by the expression "at least ten years practical experience in 
the anthracite mines" and the expression "five years of which shall 
be as coal miners in the anthracite mines." 

The Act of May 17, 1921, P. L. 831, repeals parts of certain sec
tio:ns of the Act of June 2, 1891, P. L. 176, as amended, which parts 
are inconsistent with it. We are entitled to look to this former act 
for assistance in determining the meaning of the term "coal miner" 
as used in Section 3 of said Act of May 17, 1921. In the first place, 
in an opinipn by this Department (Attorney General's Opinions 
1887-96, page 113) rendered October 24, 1895, it was determined the 
term "miner" under said Act of June 2, 1891, P. L. 176, includes all 
classes of miners who have had practical experience in working in a 
"mine", as defined by said Act of Assembly. 

(355) 
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Later under Article 18 of the Act of June 1, 1915, P. L. 712, which 
amended said Act of June 2, 1891, we find the term "miner" defined 
as follows: 

" 'Miner' means the person who cuts or blasts coal 
or rock at the face of the gangway, airway, breast, pillar 
or other working-places; also any person engaged at 
general WO!l'k in a mine, qualified to do the work of a 
miner." 

We also find in the same Article the term "mine" defined as follows: 

" 'Mine' includes all underground workings and ex
cavations, and shafts, tunnels and other ways and 
openings; also all such shafts, slopes, tun:i;iels and other 
openings in courS'e of being sunk or driven, together 
with all roads, appliances, machinery, and material con
nect~d with the same belmv the surface." 

Under the definitions of said Act of June 1, 1915, it is readily 
seen that the term "miner" has been given a narrower meaning than 
it previously had under said Act of June 2, 1891. It now is limited 
at least to a person engaged in general work in a mine, qualified to 
do the work of a miner, which means in the first instance, as indicated 
a person who cuts or blasts coal or ro'ck at the face of a gang
way, airway, breast, pillar or other working-places. 

As set forth in said Section 3 of the Act of May 17, 1921, P. L. 
831, here in question, one of the qualifications necessary for the ap
plicant for appointment as Mine Inspector is that he shall have had 
"at least ten years praotical experience in the anthraoite mineg of 
this Commonwealth." In keeping with the meaning of the terms, 
as just indicated, and with the context of the Act itself the expre~
sion "practical experience in the anthracite mines" here referred to 
would include general work in a mine as defined in the Act, covering 
all classes of persons who have had practical experience working in 
a "mine" as so defined. -
As to the next qualification of a Mine Inspector, the one in immedi

ate question here, to wit, "five years of which (the ten years practical 
experience in the anthracite mines) shall be as coal miners in the 
anthracite mines of the Commonwealth," the Legislature must cer· 
tainly have meant that the term "coal miner" should have a narrower 
meaning than what they meant by the expression "practical experi
ence in the anthracite mines" or we reach an inconsistency or absurd
ity. It will readily be seen that if the term "coal miner" is to be 
given the meaning which the term "miner" originally had under the 
Act of June 2, 189·1, P. L. 176, the Legislature woiuld in effect have 
said in Section 3 of said Act of May 17, 1921, that the applicant for 
Mine Inspector shall have had at least ten years practical experience 
as a "miner" of this Commonwealth, five years of which shall be as 
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a "miner" of this Commonwealth. Certainly no such inconsistency 
could have been in contemplation here. 

What, therefore, was the narrower meaning meant by the Legis
lature in the use of the term "coal miner?" What was the real inten
tion of the Legislature? Considering the meaning of the term 
"miner" as given in said Act of June 1, 1915, P. L. 712, amending 
the Act of June 2, 1891, P. L. 176, and the context of the present 
Act itself no other consistent conclusion can be reached but that the 
Legislature intended the term "coal miner" as used in Section 3 of 
the Act Oif May 17, 1921, P. L. 831, to mean the person who cuts or 
blasts coa.l or rock at the face of the gangway, airway, breast, pillar 
or other working-places in a mine as defined in Article 18 of the Act 
of June 1, 1915, P. L. 712. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Mine Ewamining BoariJ,--.t!ppointment of mine inspector fifty years ol.d-.tict of 
Jitne 9, 1911, and May 11," 192.l. 

Under section 3, article xix, of the Act of June 9, 1911, P. L. 756, and section 3 
of the Act of May 17, 1921, P. L. 831, relating to the qualifications respectively of 
bituminous and anthracite mine inspectors, the Mine Examining Board, except in 
the cases covered by the provi~ions contained in the statutes, may not grant a cer
tificate of qualification to a candidate for the office of mine inspector who has 
reached his fiftieth birthday, even though he possesses all the other qualifications 
required by the act. 

Department of Justice, 
Harrisburg, Pa., June 9, 1925. 

Honorable Joseph J. Walsh, Secretary of Mines, Harrisburg, Pa. 

Sir: Your favor of the 13th ult., addressed 1:o the Attorney General 
is at hand. You ask to be advised whether the Mine Examining Board 
is justified in refusing to grant a certificate of qualification to an 
applicant for the office of mine inspector who has reached his :fiftieth 
birthday, even though he possesses all the other qualifications re
quired by the Act. 

Section 3, Article 19, of the Act of June 9, 1911, P. L. 756, relating 
to the qualifications of bituminous mine inspectors provides: 

"The qualifications of candidates for the office of in
spector shall be certified to the Examining Board, and 
shall be as follows: 

"The candidates shall be citizens of Pennsylvania, 
of temperate habits, of good repute as men of personal 
integrity, in good physical condition, and shall be be-
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tween the ages of thirty and fifty years: Provided, 
however, That any inspector appointed under the pro
visions of the act of May fifteen, one thousand eight 
hundred and ninety-three, or under the provisions of 
this act, shall be eligible for reappointment, even if be
yond fifty years of age, if in good physical condition." 

Section 3 of the Act of May 17, 1921, P. L. 831, r elating to the 
qualifications of anthracite mine inspectors, provides as follows: 

"* * * They shall be citizens of this Commonwealth 
and residents of the anthracite region, of temperate 
habits, of good repute, of personal integrity, in good 
physical condition, and not under thirty or over fifty 
years of age: Provided, however, That any person who 
is now serving as inspector under the provisions of the 
act of June eight, one thousand nine hundred and one, 
* * * and its amendments, shall be eligible for appoint
ment, even if beyond fifty years of age, if in good physi
cal condition." 

The qualifications as to age in both of these Acts of Assembly are 
the same in effect and intent if not in language. 

"When the word 'between' is used with reference to 
a period of time, bounded by two other specified periods 
of time, such as between two days named, the days or 
other periods of time named as boundaries are ex
cluded." 

Richardson vs. Ford, 14 Ill. 333 .. 

Winans vs. Thorpe, 87 Ill. App. 297. 

"The word 'between' when used in speaking of the 
period of time between two certain days generally ex
cludes the days designated as the commencement and 
termination of such period." 
Kendall vs. Kingsley, 120 Mass. 94. 
People vs. Hornb eck, 61 N . Y. Su1Jp. 978. 

"'Between' when properly predicable of time is inter
mediate." 

Bouvier's Law Dictionary, page 340. 

The language of the Act of 19'21, relating to anthracite mine in
spectors clearly intends that a candidate shall not be more than 
fifty years of age. "The words of the statute if of common use are 
to be taken in their natural, plain, obvious and ordinary signifi
cance." Philadelphia & Erie Railroad Comvany vs. Catawissa Rail
roa<L C'01npany, 53 Pa. 20. The ordinary acceptance of the use of 
the word "over" in connection with a term of years is "more than" 
or beyond. A man who has reached the fiftieth anniversary of his 
birth has lived more than or beyond fifty years and is, therefore, 
in the language of the Act over fifty years of age. Both of these 
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Acts of Assembly were passed for the purpose of providing for the 
health and safety of persons employed in and about the coal mines 
of Pennsylvania. The Legislature undoubtedly had this in mind in 
stating the qualification of the candidates for this offioe. Under 
the statutes quoted, it has stated that certain qualifications are 
necessary to those whose duty it is by inspection to properly safe· 
guard the health and safety of those employed in and about the 
mines. A certain age is a necessary requirement for a person apply
ing for qualification as a mine inspector. 

Except in the case of the provisos contained in the Act, I am, 
therefore, of the opinion that the Examining Board cannot legally 
grant a certificate of qualifications to a candidate for the office 
of mine inspector who has reached his fiftieth birthday, even though 
he possesses all the other qualifications required by the Acts of 
Assembly referred to above. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

Mines and Mining-Applicability of Rules 17 to 21, inclusive, of Article XII, Act 
of June 2, 1891, P. L. 176, to persons who are hoisted from the mine to the sitr
face and lowered into the mine from the surface, and persons hoisted from am,d 
lowered -into a slope that is located ii,-ithin a mine and has no connection with 
the surface. 
'l'he Act of 1891 above referred to, was intended to .protect the , safety of miners 

while being hoisted or lowered in any shaft or slope in any part of the mine. 

Department of Justice, 
Harrisburg, Pa., October 26, 1925. 

Honorable James J. Walsh, Secretary of Mines, Harrisburg, Pa. 

Sir: In reply to your communication of recent date, inquiring 
whether Rules 17 and 21 inclusive of Article XII of the Act of 
June 2, 1891, P. L. 176 apply equally in the case where persons are 
hoisted from the mine to the surface and lowered into the mine from 
the surface, and where persons are hoisted from and lowered into 
a slope that is located within a mine and has no connection with 
the surface, I beg to submit the following: 

The Act of 1891, P. L. 176 is entitled, 
"An Act to provide for the health and safety of per

sons employed in and about the anthracite coal mines 
of Pennsylvania and for the protection and preserva
tion of property connected therewith." 
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Rules 17 and 21 inclusive of this Act of 1891, all provide for the 
safety of miners while being hoisted or lowered in any shaft or slope 
in a mine. The entire purpose of the Act is expressed in the title. 

The several rules in part provide as follows: 

Rule 17. Not more than ten persons shall be hoisted or 
lowered at any one time in any shaft or slop·e and when
ever five persons shall arrive at the bottom of any shaft 
or slope in which persons are regularly hoisted or 
lowered, they shall be furnished with an empty car or 
cage and be hoisted, etc. 
Rule 18. An engineer placed in charge of an engine, 
whereby persons are hoisted or lowered in any mine, 
shall be a sober and competent person of not less than 
21 years of age. 
Rule 19. Every engineer shall work his engine slowly 
and with great care when any person is being lowered 
or hoisted in a shaft or slope, etc. 
Rule 20. An engineer who has charge of the hoisting 
machinery by which persons are lowered or hoi::;ted in 
a mine, i>hall be in constant attendance for that purpose, 
etc. 

Rule 21. Whenever any person is about to ascend or 
descend any shaft o.r slope, etc. 

All of these rules use the words in a shaft or slop·e without re
gard to whether the shaft or slope is connected with the surface. 

The Act itself gives the following definitions: 

"The term 'shaft' means a vertical opening through 
the strata and which is or may be used for the purpose 
of ventilation or drainage, or for hoisting men or ma
terial in connection with the mining of coal." 

"The term 'slope' means any inclined way or opening 
used for the same purpose as a shaft." 

"The term 'mine' includes all underground workings 
and excavations and shafts, tunnels and other ways and 
openings; also all such shafts slopes, tunnels and other 
openings in the course of being sunk, together with all 
roads, appliances, machinery and materials connected 
with the same below the surface." 

In view of these definitions and in the absence of any express 
provision in the Act making a distinction in relation to these 
rules between shafts or slopes leading from the mine to the surface 
and those located within a mine and having no connection with the 
rnrface, it is evident that the Legislature by this Act of 1891 in
tended to protect the safety of miners while being hoisted or lowered 
iu any shaft or slope in any part of the mine. To interpret the 
Act otherwise would mean that the Legislature intended to provide 
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for the safety of miners while in certain parts of the mine and to 
leave them unprotected while in other parts of the mine, where 
they might be in _equal danger. Such an intention cannot be read 
into the provisions of this Act and I a,m, therefore, of the opinion 
that Rules 17 to 21 inclusive of the Act of 1891, P. L. 176 apply 
equally to the two cases referred to in your letter. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

Department of Mines-Mine Inspectors-Filling of vacancies-Act of' 19~1, P. L. 
831. 
The Examining Board or the Secretary of Mines shall certify to the Governor 

the persons having the highest per centage in accordance with the terms of the 
Act and the commissions of those appointed. by the Governor to fill vacancies shall 
be for a period of four years or until r emoved, as provided by Section 15 of the 
Act of 1921, P. L. 831. 

Department of Justice, 
Harrisburg, Pa., March 19, 1926. 

Ho~orable James J. Walsh, Secretary of Mines, Harrisburg, Pennsyl
vania. 

Sir: You ask for an opinion as to how appointments shall be 
made for the several vacancies that exist in the present force of 
mine inspectors as provided by the Act of May 17, 1921, P. L. 831. 

You state that the twenty-five inspectors in the anthracite region 
who were serving when the Act of May 17, 1921 was passed were 
reappointed in accordance with Section 4 of said Act. You also 
state that in fou·r districts those appointed July 1, 1921 for vari
ous reasons did not finish their four year term and that the vacancies 
thus created prior to the expiration of the term have not been filled; 
and that in three districts those appointed occupied the office of 
mine inspector for the full t~rm of four years but were not re
appointed and these vacancies have not been filled. 

Section 7 of said Act provides as follows: 

"In order to make uniform the method of selecting 
mine inspectors for this Commonwealth, the term of 
office of inspectors of mines in the anthracite coal 
mines of Pennsylvania as heretofore existing, . shall, 
upon the passage of this act, be terminated, and the 
Governor shall proceed to fill the offices of inspectors 
of mines in the anthracite -coal region of this Common
wealth as provided for in this act." 



362 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

Section 8 of said act provides as follows: 
"If at any time a vacancy shall exist in the office of 

mine irn:;pector in the anthracite coal region of Penn
sylvania, the Governor shall, from the names ·Certified 
to him by the Examining Board or by the chief of the 
Department of Mines, commission the person llaving 
the highest percentage, whose commission shall be for 
four years or until removed as provided by Section 15 
of this Act." 

It was under the provisions of Section 7 and 8 referred to above 
that the Governor appointed those whose commissions were dated 
July 1st, 1921 and were issued for a term of four years. Section !I 

of said Act of 1921 provides as follows: 

"vVhen a va:cancy occurs in the office of inspector by 
death or otherwise, the Governor shall commission, for 
the unexpired term, from the names of the successful 
applicants on file in the Department of Mines, the per
son having the highest percentage in the examination. 
When the applicants who have received an average of 
at least 90 per centum shall be exhausted, the Gover
nor shall cause the Examining Board to meet for a 
special examination. Special examination shall be 
conducted in the same manner as required in this act 
for the conducting of regular examinations." 

The term fixed by the act is four years from the date of the <;om
mission which in the case of those appointed under the provisions 
of the act were dated July 1, 1921, and expired July 1, 1925. All 
of the terms provided for by the commissions dated July 1, 1921 
have therefore expired and there are no wnexpired terms to be filled. 
The Governor according to the provisions of the act shall select 
from those who have received an average of at least 90 per centum 
the name of some person who has taken the examination required 
by the Board and appoint him to serve as mine inspector. If among 
ihose examined there are none who have received at least 90 per 
centum as required by the act the Governor shall then direct the 
Examining Board to meet for a special examination which examina
tion shall be conducted in the manner provided for by the said Act 
of May 17, 1921 referred to above. The Examining Board or the 
Secretary of Mines shall certify to the Governor the persons having 
the highest percentage in accordance with the terms required by the 
act and the commissions of those appointed by the Governor shall 
be for a period of four years or until removed as provided by Sec· 
ti on 15 of the Act of 1921, P. L. 831. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 
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Mines and Mining-Mine Insp~tors-QuaUfications-Age Limit-Appointment-
Act of 1911, P. L. "1.56 as amended by Act of 1915, P . L. 706. 

A person who at the time of his examination for mine inspector was under the 
age of fifty years may be appointed after reaching that age if he possesses the 
necessary qualifications and has successfully passed the examination. Failure to 
certify his name with those of other candidates does not affect his rights. 

Department of Justice, 
Harrisburg, Pa., October 13, 1926. 

Honorable Joseph J. Walsh, Secretary of Mines, Harrisburg, Pa. 

Sir: This Department is in receipt of your recent letter in which 
you inquire whether an applicant for the office of mine inspector 
in the bituminous region, who fully qualified for examination before 
the Examining Board in July, 1925, and duly passed his examin
ations at that time, but was not certified as having so passed until 
May 6, 1926, without any fault for the delay on his part, is now 
eligible for appointment to the said office, even though the said 
applicant reached the age of fifty years on January 4, 1926? 

This question calls for construction of the Act of June 7, 1911, 
P. L. 756, as amended June 1, 1915, P. L. 706, so far as it applies 
to the examination and appointment of mine inspectors. Section 
3 of Article XIX of this Act provides for certain qualifications of 
candidates for the office of mine inspector to be certified to the 
Examining Board: 

"The qualifications of candidates for the office of 
inspector shall be certified to the Examining Board, 
and shall be as follows: 

"The candidates shall be citizens of Pennsylvania, of 
temperate habits, of good repute as men of personal in
tegrity, in good physical condition, and shall be between 
the ages of thirty and fifty years." 

Section 5, Article XIX, provides as follows: 

"The Governor shall, from the names certified to him 
by the Examining Board, commission one person to be 
inspector for, each district, in pursuance of this Act, 
whose commission shall be for a full term of four years 
from the fifteenth day of May following the regular 
examinations." 

Section 6, Article XIX, provides for filling vacancies in the fol
lowing certain language: 

"When a vacancy occurs in said office of inspector, 
the Governor shall commission for the unexpired term, 
from the names on file in the Department of Mines, a 
person who has received an average of at least .ninety 
per centum." 
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The language of the ·Act ·in the provisions above referred to, 
clearly intends that certain qualifications must exist and be certi
fied to the Examining Board before examination, among them being, 
"the applicant shall be between the ages of thirty and fifty years". 
The applicant in question was between the ages or thirty and fifty 
years at the time of the examination dates, June 30 and July l 
and 2, 1925, fulfilled all the qualifications, and was certified to the 
Examining Board for examination. 

The name of this applicant, ((through no f(J!Ult of his own", accord
ing to the facts submitted, was not certified with the names of the 
other successful candidates in the said examination until May 6, 
1926, but is now on the eligible list, after belated but proper certifi
cation. This certification was a minis'terial duty and, if not per
formed at the time indicated by law, must be performed as soon 
thereafter as the omission is discovered. Commonwealth vs. Griest, 
196 Pa. 396. 

The provision requiring candidates to be under the age of fifty 
years applies to the qualifications for examination and not for ap
pointment. The Legislature did not require that a man could not 
be appointed as an inspector if over fifty years of age, but that the 
age limit applies to qualifying to appear before the Examining 
Board. The mere fact that an applicant attains the age of fifty 
years while he is eligible for appointment, does not disqualify him 
for such appointment. He continues eligible just the same, no more 
and no less, as though he were still less than fifty years old. 

The ruling in this case in no wise conflicts with the Department 
of Justice opinion written June 9, 1925, by Deputy Attorney General 
Frank I. Gollmar, where the question was; whether the Mine Ex
amining Board is justified in refusing to grant a certificate of quali
fication to a candidate for examination for the office of mine in
spector, who has reached his :fiftieth birthday, even though !he 
possesses the other qualifications required by the Act. In the in
stant case the applicant did not become fifty y~ars of age until after 
he had passed the examination. 

I am, therefore, of the opinion that the applicant, who is the sub
ject of your inquiry, is eligible at this time for the appointment to 
the office of mine inspector in the bituminous region. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General 
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OPINIONS TO THE STATE BOARD OF EXAMINERS FOR 
REGISTRATION OF NURSES 

Nurses-Registration-Marriage-Change .of name-Act ol June 8, 1923, P. L. 683. 
1. Where a registered nurse marries, she may, upon surrender of her registra

tion card, receive a new card in her married name, 
2. The law confers upon a wife the surname of her husband upon her marriage. 

Department of Justice, 
Harrisburg, Pa., March 9, 1926. 

Mrs. Helene S. Herrmann, Secretary-Treasurer, State Board of Ex
aminers for Registration of Nurses, 813 Mechanics Trust Building 
H arrisburg, Pa. ' 
D_ear Madam: On October 26, 1911, Mildred Reighard was regis-

tered as a registered nurse with the State Board of Examiners for 
Hegistration of Nurses. On July 13, 1922, she was married to James 
M. Rose, and from that time, has been known as Mildred R. Rose. 

The Act of June 8, 1923, P. L. 683 is an Act relating to lthe 
registration and re-registration of nurses, and in Section 1, pro
Yides as follows: 

"That all persons registered as registered nurses with 
the State Board of Examiners for Registration of 
Nurses, and all persons registered with said board, as 
licensed attendants, shall in every year, following the 
passage of this act, during the month of January again 
cause his or her certificate to be recorded in the office 
of the State Board of Examiners for Registration of 
Nurses." 

In January, 1923, when Mildred R. Rose applied for re-registn. 
tion, she asked that her card should be issued in the name of 
Mildred R. Rose, the name she legally bore. She was informed that 
a ruling had been made "that all names shall remain on re-registra
tion card~ as they appeared when the nurse first received her regis
tration", and her re-registration card was issued for 19•25-1926 in 
the name of Mildred Reighard. 

This Department has been asked for an op11110n as to whether <)r 

noit a nurse, registered originally in her maiden name may after 
marriage, have her re-registration card issued to her in her married 

name. 
"The meaning of the word 'name' is given as the dis

tinctive appellation by which a person or thing is desig
nated or known, or, as better given by another lexi
cographer, that by which an individual person or thing 
is designated and distinguished from others. The law 
recognizes one Christian name oir given name and one 
family surname. Bouvier's Law Diet. 2285, 21 Am. and 
Eng. Ency. of Law, 306. · At marriage, the wife takes 
the husband's surname." 

(367) 



368 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

Uihlien vs. CladieuaJ, 78 N. E. 363. 

It is the c<;>mmon law doctrine that the husband is the head of the 
family, and in accordance with this doctrine, it is the general rule 
fixed by custom, at least, that marriage confers · upon the wife the 
surname of the husband. 15 Amer. and Eng. Ency. of Law, 812. 

By custom, a ;oman at marriage lo.ses her own surname and 
acquires that of her husband. 21 Amer. and Eng. Ency. of Law, 312. 
And in Freeman vs. Hawkins, 77 Temas 498, it was held that the law 
confers upon a wife, the surname of her husband upon marriage. 

Mildred Reighard having married , now legally bears the surname 
of her husband, and is entitled to legally use th~, name of Mildred 
R. Rose. 

The Act of April 14, 1893, P. L. 16, provides that whenever any 
female notary shall marry, she shall return her commission to1 the 
Governor, stating the fact of her marriage and giving her married 
name, and the Governor shall, thereupon, issue to her a new commis
sion, conforming to the change of name. 

In the case of a Notary Public who has had his name changed by 
decree of court, this Department has held that the commission was 
issued to a person certain and there was no reason why that person 
should not have a commission in the new name. Also in the case of 
a doctor who has had his name changed by legal proceedings, this 
Department held that the license to practice medicine was issued 
to a person certain and that license should be given to the person in 
his new and legal name; that the license was issued to the person and 
not to the name. 

The same reasoning applies to the re-registration of a nurse. The 
person to whom registratio:n was originally issued havi~g changed 
her name by marriage in a way recognized and approved by the law, 
she should not be deprived of any of her rights for doing so. She 
is entitled to all the rights which were hers under her former name, 
and one of these rights was to practice as a registered nurse and she 
ought no:t, as Mildred R. Rose, be compelled to practice under a re
registration issued in the name of Mildred Reighard. 

A person's name is the mark by which they are distinguished from 
other people, and as Mildred R. Rose is now the legal name of her 
who formerly bore the name of Mildred Reighard, she should be given 
a re-registration card in her legal name, for the only thing the law 
lo\oks to is the identity of the individual. 

It has been uniformly held by the courts that a change of name if 
legally brought about should not deprive the person so changing of 
any of the rights enjoyed before the change was made. 

Probably the leading case on a change of name is Petition of Sneelc, 
:!ncl Pittsbur_gh Reporter, 26, and in that case the Court speaking of 
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a changed name, held: "Any contract or obligation he may enter into 
or which others may enter into with him by that name, or any grant 
or devise he may hereafter make by it would be valid and binding, 
for as an acquired known designation it.has become as effectively his 
name as the one he previously bore." 

There should be no difficulty in keeping your records by index and 
cross index, so that the registration of Mildred Reighard and the re
registration of Mildred R. Rose will be shown and that they are the 
same person. 

The conclusion arrived at in this opinion is intended to apply to 
all licem1es, commissions and registrations issued by State agencies. 

You are, therefore, advised that if Mildred R. Rose returns the re
registration card issued to Mildred Reighard, a new card should be 
issued to Mildred R. Rose showing that she is a registered nurse 
under that name. 

ll-24. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W.BROWN, 

f)eputy Attorney General. 



OPINION TO THE BOARD OF OSTEOPATHIC 
EXAMINERS 

(371) 



OFFICIAL DOCUMENT No. 6 

OPINIONS TO THE BOARD OF OSTEOPATHIC 
EXAMINERS 

Hosp-itals-Osteopathy-Treatment in hospitals-Powers of trustees-Act of April 
24, 1901, P. L. 98. 
1. The trustees of a hospital under the care and control of the Colllmonwealth 

may refuse an osteopathic practitioner permission to treat in the hospital a part
pay patient or a private room patient. 

2. Legislation relating to osteopat!hic practitioners has not endowed them with 
the legal right to make use of the facilities of hospitals in which methods of 
treatment ·recognized and maintained by older schools, such as allopathy and 
homeopathy, prevail. 

• 
Department of Justice, 

Harrisburg, Pa., June 14, 1926·. 

Dr. 0. J. Snyder, President, Board of Osteopathic Examiners, 
Wisherspoon Building, Philadelphia, Pennsylvania. 

Sir: Your letter of June 4, 1926 enclosing a letter from Dr. T. M. 
Fuller of Corry, Pennsylvania, with respect to a Hospital which in
fo:rnied him that a part-pay patient would have to be attended by 
a medical doctor who was on service, and which also refused to allow 
him to treat a private room patient, has been received and fully con
sidered. The questions which Dr. Fuller raises through you are at 
once serious and delicate. By successive pieces of legislation ~<iteo
pathic physicians and surgeons have come to be recognized as a com
plete, distinct and separate school of the healing art. None of this 
legislation, however, has endowed oysteopathic practitioners with the 
legal right to make use of the facalities of hospitals in which the 
methods of treatment recognized and maintained by older schools, 
such as allopathy and homeopathy, prevail. 

The only legislation on the subject seems to1 be the Act of April 
24, 19()1, P. L. 98, which provides that the trustees of hospitals and 
asylums, under the care and control of this Commonwealth, shall, 
for the purposes for which such trustees have been or shall be ap
pointed, be endowed under their legal title with corporate powers and 
bf' subject to corporate obligations, with the right to sue and subject 
to be sued as corporations, under the general laws of the Common
wealth. 

That Act has not disturbed the thoro)llghly established principle 
that a purely public charity cannot be made liable for the tort of its 
agent, servant or employe: Gable v. Sisters, 227 Pa. 254 (1910). It 
has, however, emphasized the fact that, within the scope of their 
charters, charitable corporations, such as hospitals, are managed and 
controlled by boards of trustees, which determine the financial, busi
ness and administrative po~icies of such institutions: Phila. v. 
Penna. HospifJa.l, 154 Pa. 9, Daly's Estate, 808 Pa. 58; Gable . v. 
Sisters, swpra. 
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Under that Act, therefore, any hospital under the care and control 
of the Commonwealth is entitled to determine not only what sort of 
treatment may be administered in its wards and rooms, but who may 
prescribe and administer remedies therein. If the charter of a hos-
1-'ital limits the character of diseases and injuries to be cared for by 
it or defines the branch of the healing art whose philosophy is to be 
followed by it, then a violation of the charter would take place if a 
practitioner of a different school of the healing art were permitted to 
treat his patients in such a hoopital or to make use of its facilities. 

In view of these ·considerations, I have to advise you that the 
Corry Hospital acted entirely within i\s rights in excluding Dr. 
Fuller from the treatment of the part-pay patient whom he had 
occasion to take there, and also refusing to allow him to treat a 
private roorm. patient there. It is conceivable that this situation may 
be harmful to the health and welfare of the people of the Common
wealth, but the remedy lies with the legislature and not through any 
legal proceeding at present known to the law. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 

Deputy Attorney General. 
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OPINIONS TO PENAL INSTITUTIONS 
Eastern Penitentiary-Prison Labor-Department of Welfare-Acts of 1883, P . L. 

112, 1883, P. JJ. 125; 1915, P . L. 656; 1921, P. L. 101; Administrative Code, 
Section 2012; 1925, P. L. 188. 
The Eastern Penitentiary has no legal ll'Uthority to employ prison labor, except 

such as may be designated by the Department of Vi' elfare. 

Department of Justice, 
Harrisburg, Pa., February 11, 1926. 

Colonel John C. Groome, Warden, Eastern Penitentiary, Philadel
phia, Pa. 

Sir: The Attorney General has referred to me your communica
tion asking for an opinion as to whether the Eastern Penitentiary 
has the legal right to employ inmates at prison labor for the pur
pose of sewing overalls together, the material to be supplied by a 
private manufacturer at his own cost, the inmates to be paid by the 
piece by said manufacturer, and to do no extra work, such as button 
holes, and so forth, and when sewed together, the said overalls are 
to be taken from your institution by the manufacturer and to be 
disposed of by him as he may see fit and for his own profit. 

The passage of the Act of 1883, P. L. 112, marked an e,poch ~n 
prison legislation iu Pennsylvania, since it abolished the contract 
system. The Act of 1883, P. L. 125, required that the brand "con
vict labor" be placed on all goods, wares and merchandise shipped 
from penitentiaries, except that this brand was not required on 
goods, wares and merchandise shipped into other States. Any por
tion .of this Act which permitted the shipment or sale of the pro
ducts of prison labor to private individuals or corporations, has 
been repealed, inasmuch as the same is inconsistent with later 
legislation. 

Following the passage of this Act of 1883, there were a number of 
Acts passed relating to convict labor in penitentiaries. The tendency 
of this legislation until the passage of the Act of 1915, P . L. 656, was 
to limit the number of convicts who might be employed at prison 
labor, but permit the sale of prison products to private interests. 
But the· Act-0f 1915, P. L. 656, provided as follows: 

.· "Section 1. Be it enacted, etc., That all persons 
sentenced· to the Eastern or Western Penitentiary * * * 
who are -physically capable of such labor, may be em
ployed at labor for not to exceed eight hours, other 
than Sundays and public holidays. Such labor shall be 
for the purpose of the manufacture and production of 
supplies for said institutions, or for the Commonwealth 
or for any county thereof, or for any public institution 
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owned, managed and controlled by the Commonwealth, 
or for the preparation and manufacture of building 
material for the construction or repair of any State 
institution, or in the work of such construction or repair, 
or for the purpose of industrial training, or instruction, 
or partly for one and partly for the other of such pur· 
poses, or in the manufacture and production of crushed 
stone, brick, tile, and culvert pipe, or other materials 
suitable for draining roads of the State, or in the pre· 
paration of road building and ballasting material." 

Section 12 of said Act contains the usual repealing clause: "An· 
other acts or special acts inconsistent herewith, are hereby repealed". 

This Act of 1915 was the first act which authorized the employment 
of all those sentenced to penitentiaries. But note that it restricted 
the use of prison labor to certain classes of employment and provided 
that said products should be for the use of the Commonwealth or any 
county thereof, etc. This Act was the first departure from the old 
system of selling to private interests. It was amended by the Act of 
1921, P. L. 101, but the Act of 1921 was similar in its effect with 
regard to prison labor to that of 1915. Under these Acts of 1915 and 
1921, the Prison Labor Board, now abolished, had the right to de· 
termine the amount, kind and character of machinery used, and 
under Section 4 of said Act of 19'21, the Prison Labor Oommission 
arranged "for the sale of the materials produced by the prisons to 
the Commonwealth or to any county thereof or to any of the public 
institutions owned, managed and controlled by the Commonwealth." 
The Commission was, therefore, expressly restricted in the disposition 
of materials produced, and did not have the right to sell to private 
interests. The Administrative Code of 1923, Section 2012 provides 
that: 

"The Department of Welfare shall have the power, 
and its duty shall be: 

(a) To establish, maintain, and carry on industries 
in the Eastern Penitentiary, the ·western Penitentiary, 
the Pennsylvania Industrial Reformatory at Hunting
don, and such other correctional institutions of this 
Commonwealth as it may deem proper, in which in· 
dustries all persons sentenced ·* * * who are physically 
capable of such labor, may be employed at labor for not 
to exceed eight hours each day other than Sundays and 
public Holidays. Such labor shall be for the purpose 
of the manufacture and production of supplies for said 
institution or for the Commonwealth, or for any county 
city, borough or township thereof, or any State institu'. 
tion or imy educational or charitable institution receiv
ing aid from the Commonwealth, or for the preparation 
and manufacture of building material for the construc
tion or repair of any State institution or in the work of 
such construction or repair, or for the planting of seed 
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trees or the performance of other work in State forests 
or for the purpose of industrial training or instructions, 
or partly for one and partly for the other of such pur
poses, or in the manufacture and production of crushed 
stone, brick, tile and culvert pipe or other material ·suit
able for draining roads of the State, or in preparation of 
road building and ballasting material." 
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Clearly the prison labor proposed to be employed as outlin:-fl in the 
first paragraph of this Opinion is not within the provisions of law. 
'fhe material when sewed together is delivered to a private manu
facturer and is not sold by the Department of Welfare as provided 
for in Section 2012, Paragraph C of the Administrative Code. Para
graph G of this Section of the Code provides that the Department of 
Welfare shall supervise the industries carried on in the penitentiaries 
of the State, and it is provided in Paragraph B that the Department 
shall determine the amount, kind and character of the machinery to. 
bA erected. The profits derived from the sale of such goods to be paid 
into a manufacturing fund, which fund is to be used for the purpose 
of purchasing machinery, supplies and material necessary to carry on 
the said industries, and to pay the salaries of the foremen, supervisors, 
etc., and the wages of the inmates as provided by the act. 

The Act of 1925, P. L. 188, gives the Department of Welfare the 
right to sell the product of prison labor "to the United States Govern
ment or to any department thereof, or to any State or municipal sub
division thereof, or to any Department of said State." 

I am of the opinion that you have no legal authority to carry on 
any industry in the Eastern Penitentiary employing prison labor, 
except such as may he designated by the Department of Welfare, and 
in answer to your specific question, you do not have legal authority 
to employ prison labor to sew and deliver overalls as outlined in 
paragraph 1 of this Opinion. The Department is required to make 
and arrange for the sale of the product of prison labor. 

You state that idleness of inmates is the greatest curse in the insti
tution, and all authorities on prison management agree with you. 
The history of prison legislation tends toward the employment of 
prisoners, and s~ch employment was the purpose of the Acts of 1915, 
1921 and 1923. It is not only within the power but it is the duty of 
the Department of Welfare, to establish, maintain, and carry on 
industries in the penitentiaries for the employment of inmates. Be
.' ause of the restricted market, fixed· by the Act, the output would 
vrobably be too great to find purchasers if all prisoners were employed 
at some form of industrial work or labor, but · it is the evident intent 
of the Act that the Department should create a system of industrial 
training and classes, so that all prisoners would have some method 
of occupying their time. 



380 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

I suggest that you take up with Doctor Potter of the Department 
of Welfare, (whom I know is very anxious to have the time of all 
prisoners employed), the question of additional industrial training 
and classes. The extension of such classes would seem to be justifiable, 
even though it is necessary to use some of the profits derived from 
the sale of prison products. 

I also suggest that proper legislation be prepared for submission to 
the Legislative Session of 1927, in order to assure, either at labor or 
in classes, the employment of a greater number of prisoners. The 
law, of course, does not restrict you in the right to employ prisoners 
in such domestic duties and labor as you may deem necessary for the 
proper conduct, repair and maintainance of your institution. 

Very truly yours, 

DEP .A.RTMENT OF JUSTICE, 

:E'R.A.NK I. GOLLM.A.R, 
Deputy Attorney General. 

Criminal law and procedure--Parole--Commutation--Good behavior-Robbery of 
post-office whi le on parole-A.ct of Jiine 19, 1911, as amended by Act of June 3, 
1915. 

1. Section 10 of the Parole Act of June 19, 1911, P. L . 1055, as amended by the 
Act of June 3, 1915, P. L. 788, is based upon the theory that punishment for crime 
has, as a part of its purpose, the reformation of the criminal, and that, as an 
inducement to such reformation, he should, while in prison, have an opportunity 
by good conduct to obtain his release after serving the minimum sentence. 

2. The policy of the law is that, if while on parole, 1he commits a crime of the 
grade for which the laws of this State inflict punishment by imprisonment, he 
thereby proves that he has not reformed, that his release was a mistake, and that 
he should return and complete his original sentence. 

3. Tlhe commission of a crime of such a grade outside of P ennsylvania, or upon 
Federal property within P ennsylvania, proves that he has not reformed, just as 
much as the commission of the same crime within this State's jurisdiction. 

4. The provision of the act as to the order in which a prisoner shall serve his 
sentences is simply for the purpose of eliminating any uncertainty as to the order. 
'l'he fact that a paroled convict 'has served a sentence in a Federal penitentiary 
outside of this State cannot operate to defeat the requirement that he shall serve 
in this State the unexpired term of the sentence upon which he was par.oled. 

5. A prisoner who has violated the terms of his parole and been returned to a 
penitentiary in this State to serve the balance of his sentence after serving a sen
tence in a F eder al penitentiary, must serve tlhe remainder of the original sentence 
without commutation or parole. 

Department of Justice, 
Harrisburg, Pa., June 5, 1925. 

Mr. Stanley P. Ash, Warden, Western State Penitentiary, Pitts
burgh, Pennsylvania. 

Sir: In your recent letter to this Department you request an 
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opinion as to the legality of the detention of Hugh Lane as a pris
oner in the Western State Penitentiary. 

The facts are as follows : 
Lane was sentenced by the Court of Bedford County on January 

18, 1916, upon_ conviction of buglary, to undergo imprisonment in the 
Western State Penitentiary for the term of not less than four 
years and not more than six years. At the expiration of his min
imum sentence, January 19, 1920, he was paroled by the Governor. 
On November 13, 1920, after conviction in the United States Diis-
1.rict Court for the Western District of Pennsylvania of robbery of 
a United States Post Office, he was sentenced by that Court to 
un_dergo imprisonment in the Federal prison at Atlanta, Georgia for 
the term of four years. After serving this last sentence he was 
returned to the Western State Penitentiary because of violation 
of his parole, and is now being held there to serve the unexpired 
portion of the sentence imposed upon him by the Court of Bedford 
County. 

The conditions attached to the parole granted Lane are the same 
as those provided in Section 10 of the Act of June 19, 1911, P. L. 
1055, as amended by the Act of June 3, 1915, P. L. 788, (West 
Penn'a. Statutes, Sec. 8249), and so the authority to detain him 
in your Institution is to be determined under the provisions of that 
Section of the Act, which is as follows: 

"If any convict released om parole, as provided for 
' in this act, shall, during the period of parole, be con

victed of any crime punishable by imprisonment under 
the laws of this Commonwealth, and sentenced to any 
place of confinement other than a penitentiary, such 
convict shall, in addition to the penalty imposed for 
such crime co;mmitted during the said period, and after 
expiration of the same, be compelled, by detainer and 
remand as for an escape, to ·serve in the penitentiary 
to which said convict had been originally committed 
the remainder of the term (without commutation) which 
such convict would have been compelled to serve but for 
the commutatibn authorizing said parole, and if not 
in conflict with the terms and conditions of the same 
as granted by the Governor; but, if sentenced to a 
penitentiary, then the service of the remainder of the 
said term originally imposed shall precede the com
mencement of the term imposed for saiµ crime." 

Lane contends: 

1. That his detention is unlawful because the conviction for 
robbery in the United States Court did not constitute the con
viction of a "crime punishable by imprisonment under the laws of 
this Commonwealth." 
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2. That having served the sentence of the Federal Court in a peni
tentiary, he cannot be held after discharge therefrom to serve the 
balance of the sentence imposed by the Ornrt of Bedford County 
because the Act requires the latter to be completed before the 
former commences. 

3. If neither of the two former contentions is sustained he then 
asks if he is subject to parole under the provisions of the aforesaid 
Act of 1911. 

These three questions will be discussed by reference to the above 
numbers. 

1. 

'l'his question is controlled by the op1mon of the Department, 
rendered by Deputy Attorney General Hargest in Stupp's Case, as 
reported in 48 County Court Reports, page 235, in which it was 
held that the language of the said Act of 1911 "requires any convict 
to serve the balance of an unexpired term if he has been convicted 
outside of Pennsylvania for any crime of a grade which, if committed 
ir, Pennsylvania, would be punishable under the laws of this Com
monwealth." 

In that case Stupp while on parole from the Eastern State Peniten
tiary, was convicted of the crime of forgery in the Courts of Ohio, 
for which he was sentenced to be confined in the Ohio State Peniten
tiary. After serving a portion df his sentence he was released and 
returned to the Eastern State Penitentiary of this State to serve 
the unexpired portion of his original sentence in that Institution. 

The decision in the Stupp case is that the Legislature did not in
tend that a paro1led convict could not be required to serve out the 
balance of his term if he committed a crime in an adjoining State, 
while he would be required to do so if the crime were committed in 
this State. 

We might say, with respect to Lane's case,-the Legisla:ture 
certainly did not intend that a paroled ·convict should be relieved 
from serving the balance of his term because he committed a crime 
within a Federal Building, but that he must serve such balance if 
the same crime had been committed on the street in front o:f such 
building or in an adjacent storeroom. 

The Parole Act is based upon the theory that punishment for 
crime has, as a part of its purpose, the reformation of the criminal, 
and that, as an inducement to such reformation, he sh~ld, while 
in prison, have an opportunity by his good conduct to obtain his 
release after serving his minimum sentence. It is also based upon 
the theory that as an inducement to continue such reformation after 
his release, the balance of his sentence sho)uld be suspended pending 
his good behavior. The policy of the law is that, if while on parole, 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 383 

he commits a crime of the grade for which the laws of this State 
inflict punishment by imprisonment, he thereby proves that he has 
not reformed, and that his release prior to the completio:n of his 
sentence was a mistake, and that he should return and complete his 
original sentence. 

The commission of a crime of such a grade outside of Pennsylvania, 
or upon Federal property within Pennsylvania, proves that he has 
not refo\rmed just as much as the commission of the same crime 
within the jurisdiction of the P ennsylvania Courts. 

The crime of which Lane was convicted while on parole, reported 
as robbery of a post office, would undoubtedly have constituted 
either robbery, larceny or felonio.us entry with intent to commit a 
felony, any one of which would have been punishable under the 
laws of this State by imprisonment in the Penitentiary. 

2. 

The same question was involved in Stupp's Case, supra, although 
not raised by him. The Parole Act specifies that a paroled prisoner, 
who is sentenced to a penitentiary upon c0:nviction of a crime com
mitted during the period of his parole, shall first complete the un
served palance of his origina,l sentence, and shall then serve a 
sentence for the crime committed while on paJ:ole; but that if he i!:' 
sentenced to a prison other than a penitentiary for the crime com
mitted on ·parole, he shall first serve the last sentence in such Insti
tution, and shall then be delivered to the penitentiary to which he was 
originally sentenced, there to serve out the unexpired balance of 
such original sentence. This provision is simply for the purpos\3 bf 
eliminating any uncertainty as to the order in which such sentences 
should be served. The term "Penitentiary" undoubtedly refers to a 
penitentiary within this State. The fact that such parole convict 
had served a sentence in a penitentiary without this State imposed 
upon a conviction of a crime "punishable by imprisonment under 
the laws of this Commonwealth" cannot defeat the requirement 
of the Act that he shall serve out the unexpired balance of the 
sentence upon ··which he was paroled. And such unexpired balance 
is to be served in the penitentiary to which he was originally 
sentenced. 

3 

This question is ruled by the opiniom in Stupp's Case, supra) in 
which it is held 

"The Section requires sp·ch convict to serve the re
mainder of such term 'without commutation.'" 

That case was determined under the provisions of Section 10 of 
the .Act of 1911, supra, but the amendment of 1915 has made no 
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change in this respect. The Act of 1915 specifically provides that the 
remainder of the original sentence shall be served without commuta
tion. 

I, therefore, advise you: 

That each of Lane's three -contentions must be answered in the 
negative and that he is to be detained in the Western Penitentiary 
as a prisoner until he has served the unexpired balance of the sen
tence he was serving at the time of his parole; also• that he is not 
entitled to commutation or parole under the provisions of the afore
said Acts of 1911 and 1915. This, of course, does not affect the Con
stitutional right of the Governor, with the advice . of the Pardon 
Board to commute his sentence or grant him a ipardon. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
F'frst Deputy Attorney General. 

Penal Institutions-Board of Trustees of Western State Penitentiary-Authority 
to pay a contra.ctor under a contract with the Board, for materials to be used 
in the construction of the buildings at Roclcview Penitentiary, damages alleged 
to have been suffered by reason of delay in completing the contract and interest 01l 

portions of the contract price, payment of wh.ich was not made by the Common
wealth at the time when the same became due under the terms of the contract
.A.ct of May 11, 1909, P. L. 519, Section 1-Act of March 30, 1911, P. L. 32. 
The Board of Trustees of the vVestern State Penitentiary has no authority to 

award damages or interest to contractors and there are no appropriations avail
able on which this Board can draw for the payment of such damages or interest. 

Department of Justice, 
Harrisburg, Pa., March 20, 1925. 

Board of Trustees, Western State P enitentiary, Pitts'burgh, Penna. 
Gentlemen : In your recent letter to this Department you request 

an opinion as to your authority to pay a contractor, under a contract 
with your Board for materials to be used in the construction of the 
buildings at Rockview Penitentiary, (1) damages alleged to have 
been suffered by reason of delay in completing said contract, such 
delay alleged to1 be due to the action of officers of the Common
wealth; and (2) interest on portions of the contract price, payment 
of which was not made by officers of the Commonwealth at the time 
such payments were due and payable under the terms of the contract. 

The claimant is the Van Horn Iron Works Company. Its con
tract with your Board is dated April 18, 1922 and was finally ap
proved May 18, 1922. It provideil for the furnishing and delivery ai 
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Rockview, Pa., of the following material to be used in the construc
tion of the penitentiary at that place; certain topl-proof grills and 
doors, tool-proof grills and rods to be assembled at the building (win
dow guards), tool-proof cell fronts, complete, and tool-proof doors. 
Under the terms of the contract deliveries were to be made "at the 
times and in the sequence required to suit the progress of construc
tion." 

It is alleged by the contractor that shipment of this material was 
delayed by the State and that such delay made it necessary for the 
contractor to do certain work in removing rust which had accumu
lated on some of the materials, and to take certain precautions to 
prevent rust from accumulating on other materials, resulting in the 
expenditures of $4,104.09 o.n account thereof, which sum the con
tractor requests you to award to it as damages. 

You are also requested to award the contractor the sum of 
$3,207.44 as interest on money due it under the terms of the contract, 
payment of which the contracto,r alleges was delayed on account of 
the refusal of the Auditor General to approve the same, he having 
decided that the appropriation made to your Board for this purpose 
had lapsed, which decision of the Auditor General it is alleged was 
o;verruled by the Courts. 

Assuming for the present that the facts underlying the claims 
of the contractor for damages and interest are as he alleges, there 
is no authority vested in your Board to make payment of any money 
beyond the amount stated in the contract as the consideratiolll for 
the work to be done and material furnis-hed. 

Section 1 of the Act of May 11, 1909, P. L. 519 provides: 

"It shall be unlawful for any offi.cer of this Common
wealth to authorize the payment of any money, by war, 
rant or otherwise, out of the State Treasury, or for the 
State Treasurer to pay any money out of the State 
Treasury, except in accordance with the provisions 
of an Act of Assembly setting forth the amount to be 
expended and the purpose of the expenditure; and it 
shall also be unlawful for any officer of this Common
wealth to authorize the payment of any money, by 
warrant or otherwise, out of the State Treasury, o:r for 
the State Treasurer to pay any money out of the State 
Treasury in excess of the amount thus specifically appro
priated." 

The Act of March 30, 1911, P. L. 32 provided for the purchase 
of a site, and the erection of buildings thereon, for the Western 
Penitentiary, and made an initial appro:priation therefor. Succes
sive Legislatures have appropriated additional money to continue 
the purpose p·rovided for in this Act. Each such appropriation 
was made a supplement to the Act of 1911 and carries an appropria-
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tion for the "continuance of the erection and construction and 
equipment of the said Western Penitentiary". There is no authority 
in these Acts by which your Board can pay any claim for damages 
or any claim for interest on delayed payments. 

I, therefore, advise you that your Board has no authority to 
award -0.amages or interest against the Commonwealth, and that 
there is no appropriation available upon which your Board can 
draw for the payment of either damages or interest. 

Yours very truly, 
DEPARTMENT OF JUSTICE, 

JAMES 0 . CAMPBELL, 

First Deputy .A. ttorney General 
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OPINION TO THE PENNSYLVANIA SOLDIERS' AND 
SAILORS' HOME 

Penmsylvnia Soldiers' amd Sailors' Home-Qualifications for adwission thereto
.Acts of Congress of March 21, 1905, April 14, 1923, May 9, 1916, May 10, 1923; 
Acts of March 21, 1907, P . L. 21, May 17, 1921, P. L. 905, June 3, 1{385, P. L. 
63, Jime 'J, 1923, P. L. 498, Article I, Section 2, Article II, Section 202, 
Article IV , Section 435. 
Admission to the Pennsylvania Soldiers' and Sailors' Home should be extended 

to honorably discharged soldiers, sailors and marines who served. in the armed 
forces of ~e United States, whether in the regular army, national army, organized 
militia, organized reserves or national guard called into the Federal service, druring 
the Civil War, the Spanish-American War, the World W ar, the Philippine Insur
rection, the Expeditionary Engagement in China, or in Mexico, or during the 
Mexican Border Service, provided $uch persons come within the provisions of 
Section 6 of the Act of 1885, supra. 

Department of Justice, 
Harrisburg, Pa., August 3, 1925. 

Major David B. Simpson, Commander, Pennsylvania Soldiers' and 
Sailors' Home, Erie, Pennsylvania. 

Dear Sir: You ask to be advised as to the qualifications for ad
niission to the Pennsylvania Soldiers' and Sailors' Holllle. Your in
quiry is prompted by the fact that Federal Aid to the · States in
cludes payment on behalf of one who is entitled to admission to the 
National Home for Disabled Volunteer Soldiers but who is pro,. 
vided for in · a State Soldiers' Home; also by the fact that the 
Federal Law provides that admission to the said National Home 
for Disabled Volunteer Soldiers shall be extended to hotnorably dis
charged officers, soldiers, sailors or marines who served in the 
regular volunteer or other forces of the United States, or in the 
organized Militia or National Guard when ·called into Federal service; 
and who are disabled by disease or wounds and have no adequate 
means of support, and by reason of such disability a:re either tem
porarily or permanently incapacitated for earning a living. 

Your Institution was established by the Act of June 3, 1885, P. L. 
63, which 'vas entitled: 

"An Act to provide for the establishment and mainte
nance of a Home for disabled and indigent Soldiers 
and Sailors o:f Pennsylvania." 

Section 1 provides for a Commission to establish such a Home for 
those who · 

"as citizens of this Commonwealth enlisted and partici-
pated in the War for the Preservation of the Union of 
the United States." 

Section 6 establishes the qualifications of those entitled to ad
mission thereto as 
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"those only who at the time of their enlistment in the 
army or navy were dtizens of Pennsylvania, or served 
in so.me Pennsylvania organization, were honorably dis
charged from the service of the United States, and who 
are in indigent circumstances, and from any disabilities 
(not received in any illegal act) are unable to support 
them.selves by manual labor, and who cannot gain ad
mission into the Homes for Soldiers and Sailors pro
vided by the Government o~ the United States." 

Section 1 of the Act of 1885 was amended by Act of March 21, 
1907, P. L. 21, so as to extend the benefits of the Act to such 
soldiers, sailors or marines as participated in the War with Spain, 
and was further amended by Act of May 17, 1921, P. L. 905 so as to 
extend its benefits to such soldiers, sailors o;r marines as participated 
in any war in which the United States engaged. 

Section 1 of the said Act of 1885 and its amendment of 19>21, were 
repealed by the Administrative Code of 1923, Section 2901. (Page 
656). 

The Administrative Code abolished the Board of Trustees Soldiers' 
and Sailors' Rome, Erie, (Article I, Section 2) and created the 
Bo.iard of Trustees of Pennsylvania Soldiers' and Sailors' Home as a 
Departmental Administrative Board in the Department of Wel
fare, (Article II, Section 202), defined the personnel of said Board, 
(Article IV, Section 435), gave it general direction and control of 
the property and management of said Institution, and, inter alia, 
the following power: 

" ( d) Subject to the approval of the Secretary of 
Welfare to make such By-Laws, Rules and Regulations 
for the management of the Institution as it may deem 
wise." 

Therefore, the qualifications for admission to the Pennsylvania 
Soldiers' and Sailors' Home must be determined by reference to 
Section 6 of the said Act of 1885, which must be read in conjunction 
with its ~itle, and by reference to rules made by your Board with 
the approval of the Secretary of Welfare, which rules must be in 
confo:rmity with the Act of 1885. 

Thus construed, the Act provides for the admission of disabled 
and indigent soldiers and sailors, who at the time of their enlist
ment were citizens of Pennsylvania or served in some Pennsylvania 
organization and were honorably discharged from the service of the 
United States, and who1 are in the circumstances as defined in the 
said Section. 

The intent of the Act is that the Home should be open to the above 
described persons who were in the Army, Navy or Marine Corps 
during any war in which the United States engaged. The right to 
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declare war having been delegated by the States to the Federal 
Government, we must be governed by the decision of the proper 
Federal authorities as to what constitutes a war in which the 
United States engaged. 

The Judge Advocate General of the United States has ruled each 
of the following operations constituted a condition of war: 

Operations of the Expeditiolllary Force in China, (March 21, 1905 
C. 17609) ; Philippine Insurrection following the war with Spain; 
operations of the Expeditionary Force in Mexico in 1916 (Ops. J. A. 
G. 99'-001, May 9, 1916); Operations on the Mexican Border in 
1916-17 (Op. J·. A. G. 325, 36, April 14, 1923 and 330.2 May 10, 1923). 

War having been declared l:iy the President in 1861, 1898, and 1917, 
service in the Army, Navy or Marine Corps during such times is, of 
course, service during a war in which the United States engaged. 

You are therefore advised that admission to the Pennsylvania 
Soldiers' and Sailors' Home should be extended to honorably dis
charged soldiers, sailors and marines who served in the armed 
forces of the United . States, whether in the regular · army, national 
army, organized militia, organized reserves or national guard called 
into the Federal service, during the Civil War, the Spanish-American 
War, the World War, the Philippine Insurrection, the Expeditionary 
Engagement in China or in Mexico, or during the Mexican Border 
Service, provided such :persons come within the above quoted pro· 
visions of Section 6 of the aforesaid Act of 1885. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First Deputy Attorney General. 
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OPINION TO THE PLYMOUTH LOCAL ARMORY BOARD 

Municipal liens-Paving-Real estate owned by State-State armory. 
Real estate wi·thin the limits of a borough owned by the Commonwealth and 

used for public purposes as a State armory is not subject to assessment for, or lia
ble to, the payment of any portion of tlhe cost of the paving of a street upon which 
it abuts. 

Department of Justice, 
Harrisburg, Pa., December 10, 1925. 

Mr. T. B. Miller, Chairman, Plymouth Local Armory Board, Plymouth, 
Pennsylvania. 

Sir: You have advised this Department that the Borough of 
Plymouth has assessed against the State Armory located therein a 
portion of the cost of paving a street upon which the Armory property 
abuts and you have asked to be advised as to whether or not this 
property is liable for the payment of such assessment. 

The title to the real estate upon which the Plymouth Armory i.;; 
built is in the Commonwealth and the property is used for armory 
purposes. 

The property of the State is not subject to taxation. Harrisburg 
vs. Pennsylvania Canal Company, 2 :Pearson 93; Philadelphia vs. 
American Philosophical Society 42 Pa. 9; Opinions of the Attorney 
General 1905-06 page 176; Phoenixville Armory 39 Pa. C. C. Rep. 108. 
Nor is the property of any of its municipal subdivisions when used for 
public purposes unless specifically made so by statute. No exemption 
law is.needed to relieve any public property held as such from taxation. 
Pittsburgh vs. Subdistrict School 204 Pa. 635; Directors of the Poor 
of Schuylkill County vs. School Directors 42 Pa. 21; County of Erie 
vs. City of Erie 113 Pa. 360; Erie vs. School District 17 Pa. Super. 
Ct. 33; Rebb vs. Philadelphia, 25 Pa. Super. Ct. 343; Reading vs. 
Berks County 22 Pa. Super. Ct. 373. · 

These cases point out the confusion, increased expense and absur
dity of one branch of the government taxing the property of another 
branch and collecting money from the taxpayers in order to relieve 
taxpayers; also that a lien for such taxes against such public property 
could not be collected by the sale of the land against which it is filed 
(Philadelphia vs. Am. Philosophical Society, supra, page 20), not 
even for municipal taxes .for street improvements (Pittsburgh vs. 
Subdistrict School, supra. ) ; also that the amount of the assessment 
could not be recovered by an action in assumpsit (Erie vs. School 
District supra. page 38). 

That municipal taxes for local improvements, including the paving 
of a street upon which the land of the public abuts, are included 
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within this rule clearly appears in the cases of Pittsburgh vs. Sub
district School supra. page 642, Erie vs. School District supra., Rebb 
vs. Philadelphia supra. 

In National Guard vs. 1'ener 13 W. N. C. 310 (1883) real estate, 
owned by a private corporation authorized under its charter to hold 
property for purposes of an armory and which was so used, was held' 
to be public property used for public purposes within the meaning of 
tlie Constitution and the Act of May 14, 1874, P. L. 158 and therefore 
to be exempt from municipal ta:X:es, even though income was derived 
from an occasional use of the building for other than public purposes. 

To the same effect is the case of Scranton City Guard Association 
V8. Scranton, 1 Pa. 0. C. 550, and in Phoenixville Armory supra., 
Deputy Attorney General Hargest advised the State Armory Board 
that no portion of land, title to which was in the Commonwealth for 
armory purposes, was sulbject to taxation, even though a dwelling 
house erected upon the rear of the lot was then yielding a monthly 
rental. 

In the case of Pittsburgh vs. Subdistrict School supra on page 645, 
the Court, in construing the Act of May 16, 1891, P. L. 75, which was 
similar to the Act under which the filing of the Plymouth lien has 
been attempted, says "taxation of any kind whatever imposed upon 
the property would interfere with and defeat the Commonwealth in 
maintaining the system of education required by the Constitution. 
Such an intention should not be attributed to the Legislature in the 
enactment of either special or general tax laws unless it is manifested 
by clear and explicit language." That case holds that the said Act 
of 1891 does not apply to property held by the State or by any of ifa 
political subdivisions for public use~ The same is true of the later 
acts of assembly authorizing the assessment of the cost of public 
improvements upon abutting property and of the filing of liens 
therefor. 

You are therefore advised that the real estate in question being 
owned by the Commonwealth and being used for public purposes is 
not subject to assessment for, or liable to the payment of, any portion 
of the cost of the paving of the street upon which it abuts. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0 . CAMPBELL, 

First Deputy Attorney General. 
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OPINION TO SUPERINTENDENT OF ST ATE POLICE. 
Railroad police-Powers-Where ewercised-A.ct of Feb. '21. 1865. 

1. Policeman appointed under the Railroad Police Act of Feb. 27, 1865, P. L . 225, 
and similar acts, have all of the powers of policemen of the City of Philadelphia 
within the counties in which they are qualified to act. 

2. Such powers may be exercised either on or off the property of the corpora
tion upon whose application they have been appointed, but always and only wit!hin 
the counties in which their respective commissions have been recorded pursu~nt 
to law. 

3. Such special policemen are not under the control of municipal or other 
authorities, and are not subject to the call of such authorities. 

Department of Justice, 
Harrisburg, Pa., February 24, 1926. 

Major Lynn G. Adams, Superintendent Pennsylvania State Police, 
Harrisburg, Pa. 

Sir: You have requested to be advised, (1) as to the powers of 
special policemen, appointed under the provisions of the Act of 
February 27, 1865, P. L. 225, relative to the performance of police 
duty off of and away from the property of the corporation upon whose 
request such officer was appointed, including his right to perform 
such duties outside of the County or Counties in which his commission 
is recorded; and (2), if such officer is subject to call from municipal 
and other authorities to perform police duties off and away from the 
property of such corporation. 

The Act of February 27, 1865, P. L. 225, authorizes the Governor, 
upon application of a railroad corporation, to appoint and commission 
the persons named in such applications as policemen, to act as such 
for said corporation. The Act provides that compensation for such 
services shall be paid by the petitioning corporation. 

Section 3 of the Act is as follows: 

"Every policeman, so appointed, shall, before entering 
upon the duties of his office,.take and subscribe the oath 
required by the eighth article of the constitution, before 
the recorder of any county through which the railroad, 
for which such policeman is appointed, shall be located; , 
which oath after being duly recorded, by such recorder, 
shall be filed in the office of the secretary of state, and a 
certified copy of such oath, made by the recorder of the 
proper county, shall be recorded, with the commission, 
in every county through, or into, which the railroad, for 
which such policeman is appointed, may run, and in 
which it is intended the said policeman shall act; and 
such policeman, so appointed, shall severally possess and 
exercise all the powers of policemen of the city of Phila
delphia, in the several counties, in which they shall be so 
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authorized to act as aforesaid; and the keepers of jails, 
or lock-ups, or station houses, in any of said counties, 
are required to receive all persons arrested by such police
men, for the commission of any offence against the laws 
of this Commonwealth, upon, or along, said railroads, 
or the premises of any such corporation, to be dealt with 
according to law." 

By supplements and amendments thereto the provisions of this Act 
have been extended to certain other corporations. 

(1) It clearly appears that the purpose of this appointment is the 
protection of the property of the corporation which requests the 
appointment, but it also appears that the powers given these police
men are co-extensive with the powers of policemen of the City of 
Philadelphia, and that the only limitation upon the exercise of such 
powers is that they shall not extend beyond the county or counties 
within which the individual policeman has been qualified to act by 
the filing 'Of his commission and a copy of his Oath of Office with the 
Recorder of the county. 

The case of Finfrock vs. Northern Central Railway Company, 58 . 
Pa. Super Ct. 52, involved the question of the liability of the defend
ant, a railroad policeman, to respo:nd in damages for an unlawflil ar
rest for an offense against the laws of the Commonwealth, alleged to 
have been committed on the railroad premises, where such policeman 
held no other position under the company, and where the arrest was 
not directed or instigated by any officer or employe of the company. 
In that case (page 59), the Court quotes with approval from the case 
of Tucker vs. Erie R. R. Co., 69 N. J. Law 19, construing a similar 
statute of New Jersey, inter alia, as follows: 

" 'It is plain, from a reading of the provisions of this 
statute, that although these men were appointed on the 
application of the defendant company, received their 
compensation from it, and were subject to be divested of 
their powers by its act, they were nevertheless state 
officers, charged with the performance of public duties. 
They were, in law, police officers, constables, authorized 
to arrest persons guilty of criminal offenses or breaches 

. of the peace, not only in cases where the property of the 
company was involved, but in every case where the crime 
was committed or the peace broken within the boundaries 
of any of the counties through which the company's rail
road ran. For the proper discharge of their official 
duties, as well as the proper exercise of their official 
powers, they were responsible, not to the defendant com
pany, but to the sta te * ·* *' ". 

The Superior Court in that case, on page 59, after reciting the fact 
that such policemen receive their appointment from the Governor 

' and are required to take and subscribe an Oath to support the Oon-
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stitution of the Commonwealth, and perform the duties of the office 
with :fidelity, says, "These considerations lead strongly to the con
clusion that the policeman presumptively acts as a public officer, 
and not as the servant or employe of the railroad company. It is 
true, he may be both, as was Geiselman, an'1 in such a case a different 
question may arise." 

In an opinion of this Department, rendered to the Governor under 
date of June 12, 1918, as reported in 28 Pa. District Reports, 214, it 
is stated with reference to the special policemen, appointed under 
the aforesaid Act, that it does "not create them police officers of the 
Commonwealth, but police officers for the several corporations asking 
for their appointment, conferring upon them like powers as are 
possessed by police officers of the Commonwealth." 

You are, therefore, advised that the policemen appointed under the 
aforesaid Act of 1865, and similar Acts, have, during the continuance 
of their commissions, all of the powers of policemen of the City of 
Philadelphia within the counties in which they are qualified to act, 
which powers may be exercised either on or off the property of the 
corporation upon whose application they have been appointed, but 
always and only within the counties in which their respective com
missions have been recorded pursuant to law. 

(2) These policemen, having accepted a commission from the 
Governor, granting to them all the powers of policemen in Philadel
phia, should be held to have accepted that commission subject to a 
liability for the performance of such duties, punishable for failure to 
perform the same. It must be remembered, however, that the para
mount duty of such officers is the performance of police duty in 
connection with the property of the corporation upon whose applica
tion they have been appointed: and that they cannot be required to 
perform other independent police duty so as to interfere with the 
performance of these paramount duties. 

You are, therefore, advised in answer to your second inquiry, that 
the special policemen are not under the control of the municipal and 
other authorities, and are not subject to the call of such authorities, 
but that they have the same responsibility with reference to the 
enforcement of the law as have city policemen or constables in con
nection with violations which occur within their view. 

H-26 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

J1'irst Deputy Attorney General. 
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OPINION TO THE STATE BOARD FOR REGISTRATION 
OF PROFESSIONAL ENGINEERS AND OF LAND 

SURVEYORS 

Public records-Right to examine-Records of Board of Registration of Professional 
Engineers-Act of May 25, 1921. 

1. At common law, the right to inspect public records or to make copies, 
abstracts or memoranda therefrom is limited to those persons wlho have an inter
est therein such as would enable them to maintain an action for which the docu
ment or r ecord sought can furnish evidence or necessary information. 

2. The right of the public generally to inspect public records, if it exists,' must 
be based upon some statutory authority. 

3. There is nothing in the Act of-May 25, 1921, P. L . 1131, relating to the State 
Board for Registration of Professional Engineers and of Land Surveyors, which 
aut!horizes one who shows no special interest therein to have access to the records 
of the board. 

Department of Justice, 
Harrisburg, Pa., March 11, 1925. 

Mr. Richard L. Humphrey, President, State Board for Registration 
of Professional Engineers and of Land Surveyors, 805 Harrison 
Building, Philadelphia, Penna. 

Sir: We understand that request has been made of you by Mr. 
Geoirge E. Stevenson, who signs himself Chairman Legislative Com
mittee, EIIlgineering Society in N. E . Pennsylvania, for permission 
to extract from your records "the names, residences, action of your 
Board, etc. of the applicants for registration as Professional Engin
eers and Land Surveyors." 

Two questions are involved: (1) Are such records public recordi,;; 
(2) 'rs the applicant entitled to inspect the same and make copies 
thereof? 

1. Section 13 of the Act for the Registration of Professional 
Engineers and of Land Surveyors, approved May 25, 1921, P . L. 
1131, is as follows: 

"The board shall keep a record of its proceedings, 
and a register of all applications for registration, which 
register shall show : (a) 'fhe name, age, and residence 
of. each applicant; (b) the date of the application; ( c) 
the place of business of such applicant; ( d) his educa
tional and other qualifications; ( e) whether or not an 
examination was required; (f) whether the applicant 
was rejected; (g) whether a certificate of registration 
was granted; (h) the day olf the a:etion of the board; 
and (i) such other information as may be deemed neces
sary by the board." 

It is nowhere specifically provided that such register shall be 
deemed to be a public record, but such seems to be implied. 

I therefore advise you that the aforesaid register is a public 
record. 
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(2) At common law the right to inspect public documents or to 
make co:ries, abstracts, or memoranda therefrom is limited to those 
persons who have an interest therein such as would enable them to 
maintain or defend an action for which the document or record 
sought can furnish evidence or necessary information. The right 
of the public generally to inspect_ public reC'ords, if it exists, must 
be based upon SOllile statutory authority. 123 Ruling Gase Law, page 
160; 34 Encyclopedia of Lau; and Procedure, page 5912; Owens vs. 
Woolridge, 122 Pa. Go. Court 237; Commonwealth ex rel. Milliken 
vs. Board of Revision of Tames, 123 Pa. Dist. Rep. 4124. 

There is no statute in Pennsylvania modifying this common law 
rule, as applicable to this request, unless it be found in the afore· 
said Act of 1921. 

Section 14 provides that a certified copy of your records shall be 
received in evidence in all courts, and elsewhere, and Section 15 re
quires you to make public a roster of an applicants registered anu 
provides that copies of such roster shall be furnished to all persons 
registered and shall be filed in certain designated places for the 
use of the public. 

These sections sustain the above stated general rule of the common 
law. Section 14 affirms the right at common law of one who shows 
a special interest in the reco['d, which interest is involved in a 
proceedings in a court or elsewhere, to have a certified copy of the 
record thereof. This is necessarily limited to that portion of the 
record that is involved in such proceedings. 

The roster which, under Section 15 is to be published, is specifi
cally limited to those applications which are granted, and under the 
terms of the section, Mr. Stevenson is not entitled to a copy of this 
roster unless he is a registered engineer or land surveyor, but must 
content himself with obtaining whatevei: information he desires 
therefrom out of a copy posted in one of the places enumerated 
in the Act. 

There is nothing in the said Act of May 25, 1921, which author
izes one, who shows no special interest therein, to have access to 
your records. Mr. Stevenson has shown no such special interest. 

I therefore advise yo1u that the aforesaid request for permission 
to make an extract from your records should be refused. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First Deputy Attorney General. 
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OPINIONS TO DEPARTMENT OF PUB~IC INSTRUCTION 

Public officers·-Vacancies-Appointment by deputies-Superintendent of Public In-
struction-County superintendents. • 

1. As section 213 of the Administration Code of June 7, 1923, P. L. 498, which 
authorizes the appointment of a deputy or deputies by the Superintendent of Pub
lic Instruction, uses the words "deputy" or "deputies" in a general sense, and not 
in any qualified or limited sense, such deputy or deputies may act for the superin
tendent in his absence, in any and all matters pertaining to the office of Superin
tendent of Public Instruction, with the exception of those set forth in section 213 
of the Code. 

2. Such deputy or deputies may, therefore, in the absence of the superintendent, 
appoint a county superintendent or a trustee of a normal school when there are 
vacancies in such offices. 

Department of Justice, 
Harrisburg, Pa., February 25, 1925. 

Honorable Francis B. Haas, Deputy Superintendent Public Instruc
tion, Harrisburg, Pennsylvania. 

Sir: Your letter asking to be advised if a vacancy exists in the 
office of County Superintendent of Schoo~s in Delaware County; and 
if such vacancy does exist what procedure should be followed, in 
the absence of the Superintendent of Public Instruction, the depart
ment being conducted by deputies, to fill it; also what should be done 
in :filling vacancies in the Boards o~ Trustees of normal schools, 
has been received by this Department. 

In the Mandamus proceedings of A. G. Criswell Smith, County 
Superintendent of Public Schools of Delaware County, Pennsyl
vania vs. J. Geo. Becht, Superintendent of Public Instruction, et al. 
and members of Public School Employes' Retirement Board of the 
Commonwealth of Pennsylvania, Docket 1924, No. 69, the Court 
found: 

"It appears from the pleadings that the plaintiff, 
after he attained the age of seventy years, was retired 
by the defendants, the members of the Public School Em
ployes' Retirement Board of the Commonwealth of Penn
sylvania, as County Superintendent, on June 30, 1924. 
The Superintendent of Public Instruction could not 
place his name o:n the payroll and issue a voucher and 
requisition upon the proper officers for the payment of 
his salary unless he was reinstated by said board. We 
have no jurisdiction to compel the said board to rein
state him by writ of mandamus. It appearing that 
the plaintiff is no longer county superintendent of 
Delaware County, he is therefo,re not entitled to re
ceive his salary as such officer." 

Under this :finding of the Court, Mr. Smith is no longer County 
Superintendent of Schools in Delaware County, and I have no 
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hesitancy in advising you that there is a vacancy in said office. 
The School Code in Section 1120 provides as follows : 

"Any vacancy in the office of county superintendent, 
by reason of death, removal, or otherwise, shall be filled 
for the unexpired term by the Superintendent of Public 
Instruction, after careful consideration of any recom
mendations concerning it from the officers of the proper 
county school directors' association, made within ten 
days after the vacancy occurs." 

This provision has been re-enacted and made part olf the Admin
istrative Code, and Section 708 provides: 

"The Superintendent of Public Instruction shall: 
( c) Fill all vacancies occurring in the office of county 

superintendent until the next regular election; but in 
filling such vacancies he shall give careful considera
tion to any recommendations concei:ning them made by 
the officers of the proper county school directors' asso
dation, within ten days after the vacancies occur." 

Section 213 of the Administrative Code provides: 

"Deputies-The head of any administrative depart
ment, except the Auditor General, State Treasurer, 
and Secretary of Internal Affairs, shall have the power, 
with the approval of the Governor, to1 appoint and fix 
the compensation of a deputy or such number of deputies 
as the Executive Board shall approve, who shall, in the 
absence of the head of such department, have the right 
to exercise all the powers and perform all the duties by 
law vested in and imposed upon the head of such depart
ment, except the power to appoint deputies, bureau or 
division chiefs, or other assistants or employees." 

Under the authority given in this Section of the Administrative 
Code, the Superintendent of Public Instruction appointed deputies, 
and the question now is what are the powers of the deputies in the 
absence of the head of the department. 

In 'l'hroop on Public Offices, Section 583, the following is laid 
down: 

"* * * A deputy cannot regularly have less power 
than his principal ; cannot be restrained from exercising 
any part of the office, by covenant or otherwise; must 
regularly act in his own name, unless it be in the case 
of an undersheriff, who acts in the name of the high 
sheriff, because the writ is directed to him. * * * A 
deputy has power to do every act, which his principal 
might do, and canno,t be restrained to some particulars 
of his office, 'for that would be repugnant to his being 
deputy.'" 

And in Section 585: 
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"* * * But where a statute empowers a deputy, eo 
nomine, to perform particular acts, he may lawfully 
act in his own name; and the courts will not dis
turb a long settled practice in a public olffice, of using 
the deputy's name, instead of the principal's." 
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Attorney General Carson in an opinion dated June 11, 1903, and 
reported in 12 District Reports 646, defined the powers of the 
Deputy Secretary of the Commonwealth, and the opinion being so 
peculiarly applicable to the question now being considered, I deem 
it of sufficient importance to quote it at length: 

"The Act of March 12, 1791, 3 Sm. Laws, 8, provides 
that the Secretary of the Commonwealth 'shall have a 
deputy, to be by him appointed, with the approba
tion of the Governor, and the said deputy shall be re
movable by the said Secretary whenever he shall think 
expedient.' 'l'his, so far as I know, is the only legis
lative provision upon the subject. You will observe 
that the word 'deputy' is used without any qualifying 
adjective, such as 'special deputy, ' and I interpret 
it in the general sense which has been uniformly attach-
ed to the word 'deputy'. . 

Bouvier, in his Law Dictionary, defines a deputy as 
'one authorized hy an officer to exercise the office or 
right which the officer possesses, for and in place of the 
latter.' He quotes with approval Comyn's Digest, title 
'officer,' to the following effect: 'In general, ministerial 
dfficers can appoint deputies, unless the office is to be 
exercised by the ministerial officer in person.' He also 
states: 'In general, a deputy has power to do every 
act which his principal may do; but a deputy cannot 
make a deputy.' 

Anderson,· in his Dictionary of Law, gives the follow
ing definition: 'Deputy; one who acts officially for an
other; the substitute of an officer-usually of a minis
terial officer.' 

The American and English Eneyclopaedia of Law 
defines the word as follows : 'A deputy is one who, by 
appointment, exercises an offi.ce in another's right, hav
ing no interest therein, but doing all things in his 
principal's name, and for whose misconduet the principal 
is answerable. He must be one whose acts are of equal 
force "with those of the officer himself; must not in 
pursuance of law perform official functions, and is re
quired to take the oath of office before acting.' 

Wharton, in his Law Dictionary, states that a deputy 
differs from an assignee or agent in that an assignee 
has an interest in the office itself, and does all things 
in his own name, for whom his grantor shall not answer 
e:x;cept in special cases; but a deputy has not any interest 
in the office, and is only the shadow of the officer in 
whose name he acts. And there is a distinction in 
doing an act by an agent and by a deputy. An agent 
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can only bind his principal when he does the act in 
the name of the principal; but a deputy may do; the act 
and sign his own name, and it binds his principal, 
for a deputy has, in law, the whole· power of his princi
pal.' 

The definition given in the Century Dictionary is as 
follows: 'A deputy is a person appointed or elected to 
act fo/r another or others; one who exercises an office 
in another's right; a lieutenant or substitute. In law, 
one who, by authority, exercises another's office or some 
function thereof in the name or place of the principal, 
but has no interest in the office. A deputy may, in 
general, perform all the functions of his principal, Oil' 
those specially deputed to him, 'but cannot again depute 
his powers. Specifically, a subordinate officer author
ized to act in place of the principal officer, as, for in
stance, in his absence. If authorized to exercise for the 
time being the whole po~ver 'lof his principal, he is a 
general deputy, and may usually act in his own name 
with his official addition of deputy.: 

In the Confiscation Cases, reported in 20 Wallace's 
Reports of the Supreme Court of the United States, 
page 111, Mr. Justice Strong, in disposing of an objec
tion which had been urged against proceedings in the 
District Corurt, to the effect that they had not been 
signed by the clerk of the court, but had only been 
signed by the deputy clerk, used these words: 'This was 
sufficient. An Act of Congress authorized the employ
ment of the deputy, and, in general, a deputy of a minis
terial officer can do every act which his principal might 
do.' 

The legal and the popular definitions agree, and I am 
of opinion that, inasmuch as the Act which authorized 
you to appoint a deputy uses the term in its general 
and not in a special sense, the Deputy Secretary of the 
Commonwealth is authorized to act for you in all mat
ters pertaining to your office, signing his name as 
'Deputy Secretary of the Commonwealth.' " 

It will be observed that in Section 213 of the Administrative Code, 
as in the Act of 1791, the words "deputy" and "deputies" are used 
without any qualifying adjectives, and the words, therefore, are 
interpreted in the general broad sense which always is attached 
to the word "deputy". 

The deputies, under the law authorizing their appointment, in the 
absence of the head of the department, have the right to exercise 
all the powers and perform all the duties by law vested in and im
posed upon the head of such department, except the power to appoint 
deputies, bureau or division chiefs or other assistants or employes. 
The e~ception does not include the appointment of a county super
intendent or a trustee of a normal school. 

I am of the opinion that inasmuch as Section 213 of the Adminis-
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trative Code, which authorizes the appointment of a deputy or depu
ties by the Superintendent of Public Instruction, uses the words 
"deputy" or "deputies" in a general sense, and not in any qualified 
or limited sense, such deputy or deputies may act foil' the Superin
tendent of Public Instruction, in his absence, in any and all matters 
pertaining to the office of Superintendent of Public Instruction, with 
the exception set forth in Section 213 of the Administrative Code. 

This empowers a deputy in the absence of the principal to appoint 
a county superintendent or a trustee of a normal school when there 
are vacancies in such offices. 

.Very truly yours, 

DEP ARri.'MENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 

PubUc Instruction, Depa,rtment of-Fees cha,rgeable by Ewamining Boards included 
within said Department-Where payable-Acts of March 30, 1925, P. L. 99?:; 
April 1, 1925, P. L. IJ11; April 1, 1925, P . L. 112; April 2, 1925, P. L. 119; 
April 4, 1925, P. L. 142. 
The Department of . Public Instruction has the right to fix all fees to be charged 

by all of the examining boards included therein, including fees for annual regis
trations,-all of which fees must be paid into the State Treasury. 

Department of Justice,. 
Harrisburg, Pa., June 4, 1925. 

Dr. Francis B. Haas, Superintendent of Public Instruction, Harris
burg, Pennsylvania. 

Sir: We have your request to be advised with repect to the con
struction to be placed upon Acts Nos. 77, 78, 65, 86 and 102 of the 
1925 Session of the General Assembly. All of these Acts affects the 
financial affairs orf the professional examining boards within your 
Department. 

Act No. 77 approved April 1, 1925 provides that your Department 
may annually fix the fees to be charged by the several profession3 l 
examining boards within your Department, prescribing the ua::iis 
upon which such fees shall be fixed. This Act became effective on 
June first._ 

Act No. 78 also approved April 1, 1925 provided that after ,Tune 
first of this year all fees, fines and other income received by the 
several examining boards should be paid into the State Treasury and 
that all special funds heretofore existing for the benefit ·of any of 
these boards shall be a'bolished as soon as all liabilities contracted 
prior to June first and payable out of such funds shall have been paid. 

Act No. 65 approved March 30, 1925 requires all licensed under-
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takers to register annually with the State Board of Undertakers and 
to pay for such registration two dollars ($2.00) or such other fee as 
may be fixed by the Department of Public Instruction under authority 
of law. It provides in addition that "all fees collected under the 
provisions of this section shall go to and be used by the State Board 
of Undertakers to defray its necessary expenses." 

Act No. 86 aprroved April 2, 1925 requires all persons holding 
licenses issued by the State Board of Medical Education and Licen
sure or by your Department acting for that Board, to register annu
ally and to pay for such registratio:n one dollar ($1.00) or such other 
sum as may be fixed by the Department of Public Instruction under 
authority of law. This Act provides that the moneys thus received 
"shall be available for the use of the said Board of Medical Educa
tion and Licenure for the purpose of enforcing the provisions Olf this 
Act against unlicensed, illegal and unregistered practitioneers." 

Act No. 102 approved April 4, 1925 requires osteopathic phy
sicians to register annually with the State Board of Osteopathic 
Examiners and to pay for such registratiom three dollars ($3.00) 
or such other sum as shall be fixed by the Department of Public 
Instruction under authority of law. This: Act provides that: "Al1 
fees received hereunder shall, unless otherwise provided by law, be 
used by the said Board in carrying out the provisions of this Act." 

We understand that you desire to be advised: 
1. Whether yoiur Department may lawfully fix the registration 

fees to be charged for annual registration of undertakers, physicians 
and osteopathic physicians, respectively, under Acts No. 65, 86 and 
1()2; 

2. Whether the fees received by the State Board of Undertakers, 
the Board of Medical Education and Licensure and the State Board 
of Osteopathic Examiners, respectively, under the same Acts must 
he paid into the State 'l'reasury or whether those Boards may under 
the pr01visions of the Acts mentioned retain these fees to be used as 
provided in the said Acts. 

With respect to your first question the answer is free from diffi
culty. Each of Acts Nos. 65, 86 and 102, while it fixes the fee to be 
charged for registration, provides that the fee shall be the designated 
sum "or such other fee as may be fixed by the Department of Public 
Instruction under authority of law." Plainly, the fees fixed by these 
Acts will be in folJ.'Ce only until your Department shall have desig
nated different fees under authority given you by Act No. 77. 

While on its face your second question is more difficult there 
can be no doubt about the proper construction to be placed upon the 
pr°'visions of the several Acts in question. It is true that Acts Nos. 
65 and 86 provide that fees collected for annual registration shall be 
available to the State Board of Undertakers and the Board of 
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Medical Education and Licensure respectively; and that Act No. 
102 provides that the fees collected for annual registration thereunder 
shall "unless otherwise provided by law" be used by the State Board 
of Osteopathic Examiners for carrying out the provisions of the Act. 
None of these Acts, however, makes an appropriation of the fees 
collected thereunder, nor is there anything in any of them inconsist
ent with or contradicting the provision contained in Act No. 78 that 
every professional examining board within the Department of Public 
Instruction shall pay into the State Treasury all fees, fines and other 
income received by it. 

The mandate olf Act No. 78 must, therefore, be obeyed by every ex
amining board within your Department; all fees must be paid into the 
State Treasury. Having been paid into the State Treasury these 
fees can, under the Constitution, be paid out of the State Treasury 
only after an appropriation made by law, and Acts Nos. 65, 86 and 102 
make no such appropriations. 

While the Legislature declared its poliey to: be that fees collected 
under the provisions of these three Acts should be available to the 
Boards involved for their work it failed to enact legislation to carry 
into effect that policy. It should, however, be mentioned in passing 
that the Legislature did make adequate provisioJn for the work of all 
of the examining boards within your Department by the appropriation 
of a lump sum to your Department in the General Appropriation Act. 

Accordingly you are advised that your Department has the right 
to fix all fees to be charged by all of the examining boards within 
yd,ur Department including the fees for annual registrations required 
under Ads Nos. 65, 86 and 102; and that, without exception, all 
fees received by the several professional examining boards within 
your Department must be paid into the State Treasury. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 
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Siiperintendent of Pnbiic Instruction-Authority to draw warrants upon the State 
Treasurer for pavment to districts, piirsuant to Section 1210, paragra.ph 23 of 
the School Code of May 18, 1911, as amended by the A.ct of 1925-A.cts of May 14, 
1925, Appropriation Acts, p. 328A., May 18, 1911, P. L. 309, SectiOn 1210, .para
graph 23, Section 2301, May 27, 1921, Appropriation Acts, p·. 33, June 30, 1923, 
Appropriation A.ots, p. 35, May 6, 1925, P. L. 546. 
The Superintendent of Public Instruction, and not the Auditor General, should 

draw his warrants upon the State Treasurer for payments made pursuant to 
paragraph 23, Section 1210 of the Act of May 18, 1911, known as the School Code, 
as reenacted in 1925. 

Department of Justice; 
Harrisburg, Pa., .June 16, 192'5. 

Mr. W. M. Denison, Deputy Superintendent, Administration Office, 
Harrisburg, Pa. 

Dear Sir: This Department has your communication of June 11th, 
containing the following inquiry: 

Will you kindly advise me whether Section 2 of Act 
No. 44-A, Session 1923, or any other provision of the law 
requires that the Auditor General shall draw the war
rants upon the State Treasurer for payments to districts 
under the Edmonds Salary Act or whether House Bill 
No. 392, line 6257-June 26-when taken in connection 
with Section 1210, paragraph 23 of the School Code, re
quires the State Superintendent of Public Instruc
tion to draw the warrants upon the State Treasurer in 
favor of each district? 

In substance, shall the Auditor General or the Super
intendent of Public Instruction draw the warrants upon 
the State 'J,'reasurer for payments under the Edmonds 
Act? 

The General Appropriation Act of 1921, in Section 1, provides as 
follows: 

"Provided, That all sums hereby appropriated shall be 
paid on the warrant of the Auditor General, drawn upon 
the State 'rreasurer, unless otherwise prescribed by law." 

And in the item appropriating to the Department of Public Instruc· 
tion a sum of $32,000,000.00 for the support of public schools, etc., the 
following provision is found : · 

"The remainder of the amount hereby appropriated 
shall be paid on warrant of the Superintendent of Public 
Instruction, drawn in favor of the several school districts 
of the CommoJnwealth in amounts and in the proportions 
designated by law." 

The General Appropriation Acts of 1923 and 1925 both have pro
vision as to the Auditor General drawing the warrants upon the 
State Treasurer in the manner prescribed by law. In the Acts 'of 
1923 and 1925, the provision "that the remainder of the amount 
hereby appropriated shall be paid on warrant of the Superintendent 
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of Public Instruction, drawn in favor of the several school districts 
of the Commonwealth in amounts and in the proportions designated 
by law", is omitted. A new provision is found in both of these Aets, 
namely, 

"For reimbursing school districts upon the salaries of 
school teachers as required by law and for closed schools 
as required by law." 

It will be borne in mind that the General Appropriation Acts are 
general Acts and deal with the entire subject of "providing for the 
ordinary expenses of the executive, judicial and legislative depart
ments of the Commonwealth, interest on the public debt and the 
support of the public schools", and if any particular act deals with 
any particular subject, which may be embraced in the General Act, 
the particular act must prevail. 

The Act of May 18, 1911, P. L . 309, The School Code, in Section 
2301, provides as follows: 

"All money appropriated by the General Assembly for 
the maintenance and support of the public schools of this 
Commonwealth shall be paid by order 'on the State 
Treasurer signed by the Superintendent of Public In
struction." 

Section 1210, Paragraph 23 of the School Code, provides: 

"The amount apportioned and allotted to each school 
district shall be divided into equal semi-annual install
ments, and the Superintendent of Public Instruction 
shall draw his warrants semi-annuaUy upon the State 
Treasurer in favor of each district for the amount to 
which it is entitled, and payment thereof shaU be made · 
to fourth class districts during the months of February 
and August of each year, to second and third class dis
tricts during the months of March and September of 
each year, and to first class districts during the months 
of April and October of each year." 

This provision that the amount apportioned and al.lotted to each 
school district shall be divided into equal semiannual installments, 
and the Superintendent of Public Instruction shall draw his warrants 
semiannually upon the State Treasurer in favor of each district, was 
re-enacted bf the general Assembly of 1925, in Act No. 292, and it 
shows that it was the legislative intent that the Superintendent of 
Public Instruction should draw the warrants upon the State Treas
urer for the amount apportioned and allotted to each school district. 

Her~ are particular Acts of Assembly covering a particular subject 
and their terms must be observed and obeyed. 

The general rule as to interpreting statutes like the ones now under 

H=21 
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consideration is laid down in Endlich on The Interpretation of 
Statutes, Section 216, as follows: 

" 'Where there are in an act specific provisions relat
ing to a particular subject, they must govern in respect 
to that subject, as against general provisions in other 
parts of the statute, although the latter standing alone 
would be broad enough to include the subject to which 
the particular provisions relate. Hence if there are two 
acts, of which one is special and particular, and clearly 
includes the matter in controversy, whilst the other is 
general, and would, if standing alone, include it also, 
and if, reading the general provision side by side with 
the particular one, the inclusion of that matter in the 
former would produce a conflict between it and the 
special provision, it must be taken that the latter was 
designed as an exception to the general provision' ". 

This same rule is followed in Thomas vs. Hinkle, 126 Pa. 418, and in 
Kolb vs. Reformed Episcopal Church, 18 Sup .. Ct. 41"1. 

Being, therefore, of the opinion that Section 1210, Paragraph 23 
of the School Code, as re-enacted by the Act of 1925, controls the 
question you have asked, I a.dvise you that it is the duty of the Super
intendent of Public Instruction to draw the warrants upon the State 
'l'reasurer for payments under the Edmonds Act. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JOHN W. BROWN, 

Deputy Attorney General. 
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State Board for Registration of Professional Engineers and of Land Surveyors
Status of said Board as a professional examining board within the meaning of the 
Adrnirvistrative Code-Fees received by Board, w here deposited--Expenses of 
Board payable out of what appropriation-Disposition of special fund known as 
the Engineers' Fund-Acts of April 1, 1925, P. L. 112, June 7, 1923, P. L. 498, 
S ection 1310. 

The State Board for Registration of Professional Engineers and of Land Sur
veyors is a professional examining board within the meaning of the Act of June 
7, 1923. All fees, fines and other income received by it after June 1, 1925, must 
be paid into the State Treasury; the balance in the Engineers' Fund as of June 1, 
1925, must be transferred into the General Fund, as provided by the Act of April 
1, 1925. 

The expenses of the Board are clearly payable out of the appropriation to the 
Department of Public Instruction, contained in the Act of June 7, 1923, for the 
payment of the expenses necessary for the proper conduct of the work of the pro
fessional examining boards within said Department. 

Department of Justice, 
Harrisburg, Pa., January 4, 1925. 

Dr. Francis B. Haas, Superintendent of Public Instruction, Harris
burg, Pennsylvania. 

Sir: We have your request to be advised: 
1. Whether the State Board for Registration of Pro

fessional Engineers and of Land Surveyors is a profes
sio1I1al examining board within the meaningi of the 
Administrative Cod~ Act of June 7, 1923, P. L. 498 and 
Act No. 78 of the 1925 Session approved April 1, 1925? 

2. Whether the fees received by this Board should be 
deposited in the State Treasury? 

3. Whether the expenses of this Board should be paid 
out of the appropriation made by the last Legislature 
to your Department? and 

4. Whether the special fund in the State Treasury 
known as the "Engineers' Fund" should be transferred 
to the General Fund in the State Treasury as of June 1, 
1925? 

By reference to Section 1310 of the Administrative Code it appears 
that the Legislature specifically dealt with the State Board for Regis
tration of Professional Engineers and of Land Surveyors as a 
"professional examining board". section 1310 provides that except 
in certain particulars "the professional examining boards within the 
Department of Public Instruction shall * * " exercise the rights and 
powers and perform the duties by law vested in and imposed upon 
them* * *." 

After noting the excepted particulars the section provides that: 

"Subject to the preceding provisions of this section 
and to any other inconsistent provisions in this act con
tained * * * ." 
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"The State Board for Registration of Professional 
Engineers and of Land Surveyors shall continue to 
exercise the powers and perform the duties by law vested 
in and imposed upon the said Board". 

There can, therefore, be no doubt that the State Board for Regis· 
tration of Professional Engineers and of Land Surveyors is, under 
the Administrative Code, a "professional examining board"-

Act No. 78 of the 1925 Session approved April 1, 1925, provides 
that all professional examining boards within the Department of 
Public Instruction shall after June 1, 1925 pay into the General Fund 
of the State Treasury all fees, fines and other income received by them 
under the provisions of the several Acts of Assembly authorizing th.e 
collection of such fees, fines and other income. It further provides 
that as soon after June lj 1925 as all outstanding liabilities payable 
out of any of the special funds in the State Treasury for professional 
examining boards within your Department shall have been paid, all 
such special fund shall be abolished and all unexpended balances in 
such funds shall be transferred to the General Fund in the State 
Treasury. There is no ambiguity in the provisions of Act No. 78. 
It applies to all examining boards within your Department and of 
these Boards the State Board for Registration of Professional 
Engineers and of Land Surveyors is one. 

We advise you, therefore, that all fees, fine~ and other income 
received by the State Board for Registration of Professional Engineers 
and of Land Surveyors after June 1, 1925 must be. paid into the State 
Treasury, and that the balance in the Engineers' Fund as of June 1, 
1925 must be transferred into the General Fund as provided by Act 
No. 78 of the 1925 Session. 

In the General Appropriation Act of 1925 the Legislature appro
priated to your Department the sum of three hundred two thousand 
eight hundred and twenty dollars ($302,820) "for the payment of 
the salaries, wages, and other compensation of the members, officers 
and employes of the professional examining boards within the De
partment of Public Instruction, for supplies and equipment, con
tingent expenses, traveling expenses, incidental and other expenses 
necessary for the proper conduct of the work of the said examining 
boards and for the necessary costs and expenses incurred in the 
prosecution of offenders or violators of the Acts creating any of 
the said examining boards, their amendments or supplemem:s." 

As the State Board for Registration of Professional Engineers and 
of Land Surveyors is a professional examining board within your 
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Department its expenses are clearly payable out of the appropri
ation just ~uoted. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy .4-ttorney General 

Department of Public Instnwtion-A1f.thority of. a Dcptbty Stbperintendent of said 
Department to take the place of the S1bperintendent of Ptbblic Instrnction and 
a<:t in his stead on an11 or all of the bowrds- , commissions, or other governmental 
agencies in which the latter holds an ca:-oflicio membership-Act of June 7, 1923, 
P. L. 498. 
The powers and duties imposed upon the Superintendent of Public Instruction are 

both ministerial and judicial. The latter duties cannot be delegated by him to his 
deputies. A Deputy Superintendent of Public Instruction may not take the place 
of the Superintendent and act in his stead on any of the boards or commissions in 
which the Superintendent holds an ex-officio membership. 

Department of Justice, 
Harrisburg, Pa., October 15, 1925. 

Honorable Francis B. Haas, Superintendent of Public Instruction, 
·Harrisburg, Pennsylvania. 

Sir: Your letter, asking whether a Deputy Superintendent of 
Public Instruction may take the place of the Superintendent of 
Public Instruction, and act in his stead, on any or all of the Boards, 
Commissions or other governmental agencies on which the Super
intendent holds an Ex-Officio membership, has been received. 

Some time ago, this Department advised you as to the powers of 
Deputies in the absence of the head of the Department. That advice 
was based entirely upon the powers conferred by Section 213 of 
the Administrative Code, and cannot, therefore, be considered in 
answering the question you now ask. 

Many of the powers and duties imposed upon the Superintendent 
of Public Instruction are merely ministerial, and do not require 
the exercise of judicial determination. There are other duties im
posed which are judicial, and such duties cannot be delegated by 
him to his Deputies. 

The rule of law is well settled that ministerial powers may general
ly be executed by Deputies, but judicial powers may not. Judicial 
powers are those which involve the exercise of judgment and dis
cretion, and which cannot be delegated to another. Ministerial 
powers are tho.se which merely involve the following of instructions, 
such powers which can be performed without the exercise of more 
than ordinary skill and• prudence. 
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In Kershner vs. Stoltz, 1 County Court 72, it was held by the Court: 

''An officer whose duties are merely ministerial can 
appoint a deputy, but a judicial officer cannot delegate 
his powers to another." 

"Official duties involving such discretion and trust 
that they must be performed by an officer personally can
not be delegated to a deputy; State vs. Hastings, 10 
Wis. 525; but ministerial duties may be delegated: 
People vs. Bank of North America, 75 N. Y. 547; and 
officers are frequently authorized to appoint deputies 
to perform their regular duties, and provision is some
times made for the appointment of assistant officers. 
Deputies so appointed are state officers and not merely 
employees:" 36 Cyc. 859. 

Discussing the powers of deputies in Ruling Case Law, Volume 22, 
page 584, it is stated: 

"Deputies are usually invested with all the power 
and authority of the principal. Thus a deputy clerk 
may authenticate instruments for record when his 
principal is authorized to do so. But if an officer such 
as sheriff or clerk of court exercises both judicial and 
ministerial duties, the latter alone can be performed by 
deputy. For example, a deputy clerk of a court can
not determine whether an injunction should or should 
not issue, although this may be one of the normal powers 
of his principal. 

"In many jurisdictions the rule prevails that the 
deputy must sign in the name of his principal, because 
where the authority exercised by the deputy is mani
festly a derivative and subsidiary one, it is the authority 
conferred on the principal and not an authority inher
ent in the deputy. It follows, in such cases, that the 
authority must be exercised in the name of him in 
whom it exists, and not in the name of him who has no 
recognized authority. Where this doctrine prevails 
whatever official act is done by a deputy must be don~ 
in the name of his principal, and not in the name of 
the deputy. If he undertakes to act in his own name 
and on his own authority, he no longer acts as a deputy 
but in an independent capacity, and his acts can the~ 
no longer be recognized as official." 

Deputy Attorney General Hargest, in an opinion dated February 
7, 1917, held that a Deputy Commissioner of Banking could not 
lawfully act as a member of Boards in place of the Commissioner 
of Banking. In the opinion he said: 

"In Bouvier's Law Dictionary, citing Allen vs. Smith, 
~2 ~- J .. 159, Tillotson vs. Cheetham, 2 Johns (N. Y.) 63, 
It Is said: 'When the office partakes .of a judicial and 
ministerial character, although a deputy may be made 



No. 6 OPINIONS OF THE ATTORNEY GENERAL. 

for the performance of ministerial acts, it · cannot be 
made for the performance of a judicial act; a sheriff 
cannot, therefore, make a deputy to hold an inquisi
tion under a writ of inquiry, though he may appoint a 
deputy to serve a writ'". 
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The duties of the Boards and Commissions of which. you are an 
Ex-Offiicio member are many and important. Licenses to practice 
professions are granted, suspended and revo)red. Standards of ex
aminations for different professions are fixed and determined, and 
many other things, requiring judgment and discretion, come before 
the Boards and Commissions. The duties, therefore, are judicial, 
and not merely ministerial. 

I am, therefore, of the opinion, and so advise you, that a deputy 
may not take the place of the Superintendent of Public Instruction, 
and act in his stead o.n all or any of the Boards and Comm.issions 
in which the Superintendent holds an Ex-Officio membership. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

t JOHN W. BROWN, 
De'{YUty Attorney General. 

Erie Public Library-Authority to enter into a contract with ilndit--idual school 
districts outside the City of Erie, or with the county commissioners, whereby it 
could extend its services to those who live outside of the Erie School District a'n,d 
cover the entire coitnty-Acts of May 5, 1864, P. L. 826, .June 28, 1895, P. L. 
411, March 30, .1897, P. L. 10, May 11, 1901, P. L. 180, April 2, 1903, P. L. 133, 
May 18, 1911, P. L. 309, Chapter XXV. Sections 2507, 2510, 2517. 

The Erie Public Library may not enter into an agreement with either individual 
school districts outside of the City of Erie, unless such districts adjoin the City, 
or with the county commissioners, under ·which it could extend its services . to 
those who live outside of the Erie School District in districts not adjoining. 

Department of Justice, 
Harrisburg, Pa., December 9, 1925. 

Mr. W. ,1\-f. Denison, Deputy Superintendent, Administration Office, 
Department of Public Instruction, Harrisburg, Pa. 

Dear Sir: Your letter asking for an opinion on the question con
tained in the communication from Miss Ma~Donald, Acting Director 
State Library and Museum, has been received. 

The question upon which Miss MacDonald wants advice is about 
as follows: 

' May the Erie Public Library enter into a contract 
with either individual school districts outside of the 
City of Erie or with the County Commissioners under 
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which it could extend its services to those who live 
outside of the Erie School District, the service to cov
er the entire County? 

Since 1864 the establishment an(l maintenance of free public 
libraries has been provided for in connection with public schools. 

The Act 6f May 5, 1864, P. L. 826 entitled: "An Act to promote 
the establishment of district and school libraries," provided that 
while the library is to be under the management of the Board of 
School Directors, as trustees, its use and enjoyment are not con
fined to school children, but may be enjoyed by any person over 
twelve years of age resident within the district. 

Then came the Act of June 28, 1895, P. L. 411 entitled: "An Act 
for the establishment of free public libraries in the several school 
districts in the Commonwealth, excepting cities of the first and sec
ond class." 

'l'he Act of March 30, 1897, P. L. 10 is a supplement to the Act 
of 1895 and provides: 

"'l'hat in any school district, except cities of the 
first and second class, wherein there is oi; shall here
after be established, otherwise than under the provis
ions of the Act to which this is a supplement, a free 
non-sectarian public library, the school directors, board 
or organization having control of the common schools 
of said district may, instead of establishing another 
public library and providing for its government, extend 
aid to such library on such terms as to control and 
management as shall be agreed upon between the 
managers thereof and the school authorities, and for 
that purpose may levy the taxes provided for in the act 
to which this is a supplement in the manner provided 
therein." 

The Act of 1895 is amended by the Act of May 11, 1901, P. L. 180 
so as to permit the Board of School Directors to act as trustees of 
the library upon resolution duly passed by the majority of the 
Board. 

The Act of April 2, 1903, P. L. 133 was a supplement to the Act 
of 1895 and provides for the joint establishment by a joint township 
and borough of a free non-sectarian public library by the joint 
action and at the joint expense of the school authorities of the 
several districts. 

Thus stood the law on the subject of school libraries when the 
School Code was approved and Chapter 25 of that Code does little 
more than cod ify and re-enact the laws above mentioned. 

Chapter 25 of the School Code provides for the estahfo:h111 Pn t 
and maintenance of public school libraries and, as rhe right to 
maintain and establish such librllries is purely statutory, only such 
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rights as are given in the statute can be exercised. Beyond that 
school districts dare not go. 

In the determination of the question under consideration but three 
sections of C'hapter 25 of the School Code need be examined, Sec-
tions 2507, 2510 and 2517. · 

Section 2507 provides: 

"The board of school directors in any school district 
in this Commonwealth may annually appropriate for 
the support and maintenance of any public school lib
rary in its district, out of its annual school taxes, such 
sums as it may deem proper, not exceedin"i one mill 
on the dollar of the total valuation of taxable property 
in the district: Provided, 'rhat when a lihrr. ry is first 
established, the board of ~chool directors may provide 
for the building and r·stablishment of such public lib· 
rary, or may provide for the enlargement of any library 
in like manner as any public school building may be 
built or enlarged." 

This determines just where a Board of School Dfrectors may sup
port and maintain a public school library and for which it may 
appropriate the money of the district. It must be supported and 
maintained in the school district, and nowhere is authority given to 
a School Board to appropriate money for a library located in an
other district. 

Section 2510 provides: 

"Instead of establishing or maintaining a separate 
public school library, any board of school directors 
may, by a two-thirds vote, join with or aid any individ
ual or association in the maintenance, or the establish
ment and maintenance, of a free, public non-sectarian 
library, under such written agreement as it may deter
mine, which agreement shall be entered in full in its 
minutes. Such. agreement shall specify the manner, 
terms, and conditions agreed upon for, the aiding, es
tablishment, maintenance, or management of such joint 
library.'' 

This means that instead of establishing or maintaining a sepa
rate public school library a Board of· School Directors may, as pro· 
vided, join with or aid in the maintenance or the establishment and 
maintenance of a free public non-sectarian library in the same 
school district. This Sectio11 of the School Code is practically a 
re-enactment of the Act of 1897, and the provisions of that Act 
clearly show that the law was intended to apply to one school 
district only. 

Section 2517 provides: 
"Two or more school districts may unite in the estab

lishment or maintenance of a joint public school 
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library, or may aid in the support of a library as here
in provided, subject, as far as they are applicable, to 
the provisions herein prescribed for the establishment 
and maintenance of joint schools. Trustees of such 
library may be appointed either by the school direc
tors of the district or by the joint school committee." 

In order to establish or aid a joint sc}\ool library the provision8 
for the establishment and maintenance of joint schools, so far as 
they are applicable, must .be observed. Applying these provisions, the 
districts establishing or maintaining or aiding a joint public school 
library must be adjoining. The establishing and maintaining or 
aiding must be paid by the several districts in such manner and in 
such proportion as they may agree upon. The action of the Board::; 
establishing and maintaining or aiding such library must be record
ed in full in the minutes of each Board. 

The Boards are authorized to meet jointly and exercise the same 
authority over the library so established and maintained or aided. 
No joint public school library shall be established or aided without 
receiving the affirmative vote of a majority of the members of the 
Board of School Directors in each district establishing or aiding the 
same. No joint public school library shall be establishe~ or aided. 
unless the several districts intending to establish or aid the same 
shall enter into and record in their respective minutes a written 
agreement by and among themselves, setting forth the terms and 
conditions upon which the library is established or aided. 

Other provisions for the establishment and maintenance of joint 
:;,chools are applicable to the establishment of a joint public school 
library, but need not be here mentioned. 

Repeating that the powers and duties of school directors are en
tirely statutory, and the only powers of such direCtors in establish
ing and maintaining a library being those conferred by Chapter 25 
cf the School Code, I am of the opinion and aP.vise you that the Erie 
Public Library may not enter into an agreement with either individ
ual school districts outFiide of the City of Erie, unless such districts 
adjoin the Erie City School District, or with the County Commission
ers under which it <;ould extend its services to those who live outside 
of the Erie City School District in districts not adjoining. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 
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Deptllrtment of Public Instructionr-State Normal Schools-Building and Construc
tion of-"Oonstruction" defined. 

The Legislature of 1925 made an appropriation for "building and construction 
of State Normal Schools." The word "construction" as used in the Act; means the 
construction of new buildings and cannot be construed to include repairs, altera
tions or additions to buildings already constructed. 

Department of Justice, 
Harrisburg, Pa., January 4, 1926. 

Honorable Francis B. Hass, Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: 'l'his Department has received your letter stating that the 
Legislature of 1925 made an appropriation for ".buildings and con
struction of State Normal Schools as aut:P.orized and approved by the 
Superintendent of Public Instruction," and asking what meaning 
is to be placed upon the word "construction'' as· used in the Act. 

Webster defines the word construction "to put together, in their 
proper place and order, the constituent parts of, to build, to form, 
as to construct an edifice, a building." 

Anderson's Law Dictionary, Construction-"Putting together, 
ready for use, building; erecting; applied to houses, etc." 

Words used in a statute, unless in some way controlled by the 
context, are to be considered in the ordinary and proper accepta
tion of the terms used. 

In Landis's Appeal, 10 Pa. 379, the Court said: speaking through 
,T ustice Coulter: 

"In the common understanding and language of the 
people, when we speak of the erection or construction 
of a house or building, we mean the erection of a new 
house or building, and not the repairing of an old one. 
And we presume that such was the intent of the Legis
lature, because it accords with what is the spirit, as 
well as the words of the Act.'' 

In Rand vs. Mann, 3 Philadelphia 429, it was held that every 
change, alteration or addition in or to an existing structure does 
not constitute a construction of a building within the meaning of 
that word as used in the laws giving mechanics liens. The change 
or alteration must be such that the whole structure as changed 
or altered would actually be regarded as another new and different 
building, and the addition of a 'back building to a main structure, 
as for instance, a bathhouse and kitchen, to a residence is not the 
construction of a building. 

In Hancock's Appeal, 115 Pa. 1, in construing the Mechanics 
Lien Act, it was held by the Court that the Act authorizing a 
mechanics lien to be filed on buildings for work and materials in 
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the "erection or construction" thereof, means the original building 
of the house or other building, and cannot be constructed to include 
the repair, alteration or addition to houses or other buildings al
ready constructed. 

You ask if an addition to a building in the form of additional 
rooms, fire towers, fire escapes, remodeling, construction of refrig
uation plant, installation of toilet systems, rebuilding or replace
ment of old toilet systems are included in the term "for buildings 
2.nd construction of State Normal Schools." That they are not is 
shown by the Act itself making the appropriation. 

The General Appropriation Act in the paragraph immediately 
preceding the one making an appropriation for "buildings and con· 
struction of State Normal Schools as authorized and approved 
by the Superintendent of Public Instruction," makes an appropria
tion 

"For, the support of State Normal Schools including 
instruction, operation, maintenance, expenses of 
boards of trustees and the cost of such necessary ad
ditions, extensions, alterations, equipment and repairs, 
,as may be authorized and approved by the Superin
tendent of Public Instruction.'' 

This clearly and plainly shows the legislative intent that such 
necessary additions, extensions, alterations, equipment and repairs 
as authorized and approved by the Superintendent of Public In
struction are to be paid for out of the appropriation made in the 
paragraph mentioned, and especially made, inter alia, for such pur
poses, and not from the appropriation made for "buildings and 
construction of State Normal Schools." 

I am of the opinion that the word "construction,'' as used in the 
paragraph of the Appropriation Act to which you refer, means the 
construction of new buildings and cannot be construed to include 
repairs, alterations or additions to ' buildings already constructed. 

Yours very truly, 

DEPAR'rMENT OF JuS'l'ICE, 

J. W. BROWN, 

Deputy Attor ney General. 
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Department of Public Instruction-State Goiincil of Education-Gilberton, Borough 
School District--Loctn. 

Legality of a proposed agreement between the State Council of Education and 
Gilberton Borough School District, whereby the State Council of Education accedes 
to the request of the School District for a loan of $13, 000 from the income account 
df the State School fund. 

It is within the power of the State Council of Education to loan or use the 
money in question in the way provided in the proposed agreement and it is within 
the power of the School District to execute that agreement. 

Department of Justice, 
Harrisburg, Pa., May 12, 1926. 

Mr. W. M. Denison, Deputy Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: You have requested an opinion as to the legality of a pro
posed agreement between the State Council of Education and Gil
bertson Borough School District, whereby the State Council of 
Education accedes to the request of the School District for a loan 
of $13,000 from the income account of the State School Fund, upon 
which loan no interest is to be charged, and whereby the School 
District is to repay to the State Council of Education the said sum 
of $13,000 in several payments to be made by deductions from the 
regular semiannual appropriations to the School District, th!:' 
amounts and dates of repayment to be determined by the Superin
tendent of Public Instruction. 

The circumstances under which this agreement has been pre
pared are, briefly, that the School District, having contracted for 
the erection of a new school building, and having provided for the 
payment of the cost of that building .by taxation, found itself unable 
to finish the work thus contracted for, because a portion of the 
assessments for taxation were declared to be illegal in regular 
judicial proceedings. The object and purpose of the proposed agree
ment are to enable the School District to complete the building 
which had been started before the taxes out of which it was intend· 
ed to be paid were declared null and void. 

Two questions present themselves in this connection; first, as to 
the power of the State Council of Education to make the contem
plated temporary loan; second, as to the power of the School Dis
trict to covenant for the repayment of that loan as provided in the 
propo~ed agreement. 

As to the power of the State Council in the premises, it is only 
necessary to say that both under the School Code of 1911 and 
under Section 1307 of the Administrative Code of 1923 (Act l)f 
June 7, 1923, P. L. 498) the State Council of Education has the 
power and is charged with the duty "to equalize, through special 
appropriations for this purpose or otherwise, the educational ad-
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vantages of the different parts of this Commonwealth." Under this 
statutory provision you are advised that there is nothing improper 
in the request which has been made of the State Council by the 
School District, or in the manner in which the State Council has 
agreed to assist the School District. 

The other inquiry involved in the present situation, namely, as 
to the power of the School District to consent that its regular semi
annual appropriations shall be partly applied for several years, 
upon the terms and conditions set forth in the proposed agreement, 
to the gradual repayment of the loan in question makes necessary 
a consideration of the Constitutional limitation on municipal in
debtedness. Section 8 of Article IX of the Constitution provides 
as follows: 

"The debt of any county, city, borough, township, 
school district, or other municipality or incorporated 
district, except as herein provided, shall never exceed 
seven per centum upon the assessed value of the tax
able property therein, nor shall any such municipality 
or district incur any new debt, or increase its indebted
ness, to an amount exceeding two per centum upon 
such assessed valuation of property, without the con
sent of the electors thereof, at a public election, in such 
manner as shall be provided by law.'' 

You inform me that the Gilberton Borough School District at 
the present time, in consequence of its inability to collect the taxes 
which were assessed for the purpose of erecting the school building 
in question, has outstanding a total indebtedness to the full extent 
permitted by the foregoing provision of the Constitution. Is the 
contemplated loan a further indebtedness of the School District 
within the meaning of that provision? Obviously it is not a debt 
in the technical acceptance of that term. 

It has been decided that the validity of municipal contracts, 
under the Constitutional provision to which reference has been 
made, is to be judged by the facts existing at the time they are ex
ecuted; hence, if a contract, when made, is for an indebtedness 
within the limit, it will be upheld, even though, on account of the 
happening of subsequent events, the limit may be passed. Thus, in 
Addyston Pipe & Steel Co. vs. Corry, 197 Pa. 41 (1900), it appeared 
that at the time a contract was entered into for the construction 
of a sewer, an assessment upon property owners had been made, 
so that the indebtedness incurred strictly .by the city would not be 
excessive. Subsequently the assessment against some of the prop
erty owners was found to be illegal, and the city's debt was thereby 
increased to an illegal amount. The court nevertheless held that 
the contract for the construction of the sewer must be held binding. 
Mr Justice Mitchell said: 
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".It is not, however, always possible to adapt present 
action to future results with absolute precision, and if 
means are adopted which in good faith, according to 
reasonable expectations, will produce a sufficient fund, 
the contract entered into on the faith of them should 
not be held unlawful on account of an unintentional 
miscalculation, or an accidental and unexpected failure 
to p:Poduce the full result. 'fhus, if a city at the time 
of making a contract levies a special tax in good faith 
supposed to be adequate to meet it, but in consequence 
of fire or flood _or decline in values the result is an in
s11:fficient fund, it cannot be held that the contract good 
at its inception would thereby be made bad. The con
stitutional restriction was not intended to make muni
cipalities dishonest, nor to prevent those who contract 
with them from collecting their just claims, but to 
check rash expenditure on credit, and to prevent load
ing the future with the results of present inconsiderate 
extravagance." 
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Following the reasoning of the Court in the case just quoted it 
was held in Rettin!Jer vs. Pittsburgh School Board, !e66 Pa. 67 that 
where a debt is incurred by a School Board for the construction of 
a school house, and it is claimed that the amount of it exceeds the 
Constitutional limit, the burden of proof is on the Boara to show 
that such debt could not be paid out of current revenues; if such 
evidence is not produced, the Courts will not declare the debt illegal. 

More recently in Jackson vs. School District, 280 Pa. 601, it was 
held that a School District, even though it has received the proceeds 
of promissory notes signed by the President and Secretary of its 
Board, is not liable upon those notes where it has taken no step by 
tax levy, or otherwise, to create a current fund for repayment of 
such debts and has no means of so doing. 

From these decisions it is apparent that the Gilbenon Borough 
School District originally attempted and intended to obey "the 
constitutional provision requiring it to pay as it goes" and that the 
agreement which it now desires the State Council of Education to 
execute is but a means of replacing a portion of that fund of which 
the District was deprived through unintentional miscalculation. The 
proposed agreement shows that the District still intends "to pay 
as it goes." 

It is to be noted that the proposed agreement contains no pledge 
of the School District's credit nor agreement to repay _the State 
Council of Education out of future revenues. In short, what tl].e 
proposed agreement is intended to accomplish is the meeting of au 
emergency caused by the disappearance of the source of the revenue 
which the School District thought it had provided when it under
took to erect the school buildjng. Because · of the fact that this 
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emergency is to be met by a temporary use of the income Jf the 
State School Fund, you are advised that the transfer of the money 
named in the proposed agreement from the State Treasury to the 
School District is not an increase in the indebtedness of that District 
within the meaning of the Constitutional provision under consider
ation. If the School District has not originally sought• to pay for 
the new building by a tax levy, the situation possibly would be one 
where the State Council could not constitutionally render assis
tance. But as the situation actually exists, you are advised that it 
is within, first, the power of the State Council of Education to 
loan or use the money in question in the way provided in the pro
posed agreement; and secondly, it is within the power of the School 
District to execute that agreement. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 
Deputy Attorney General. 

Department of Public Instriictionr--Teacher's Certificates-Basis for Granting of
.Acts of 1923, P. L. 316; 1925, P. L. 142; A.pril 27, 1925. 

Whenever the blanks furnished by the 'Department to applicants for teachers' 
certificates are properly filled out, the statements therein with regard to general 
health certified to by licensed osteopathic physicians and surgeons should be received 
as the basis for the granting of teachers' certificates. 

Department of Justice, 
Harrisburg, Pa., September 18, 1926. 

Dr. Francis B. Haas, Superintendent of Public Instruction, Harris
burg, Pennsylvania. 

Sir: Your communication of September 16, 1926, in which you 
set forth the confusion and misunderstanding which have arisen 
regarding the authority and obligation of the Department of Public 
Instruction to accept a certificate signed by a properly licensed 
osteopathic physician as the basis for the issuance of a teacher's 
certificate, has been received and thoroughly considered. 

The most recent legislation that bears on the difficulties with 
which you are confronted is contained in the Act of April 27, 1925, 
P. L. 316, which is an Act amending certain earlier legislation with 
regard to the practice of osteopathy, the examination and licensing 
of osteopaths, and proYiding for the effect of reports and certificates 
made Ly osteopathic physicians. The portion of the Act to which 
l refer l'«:>ads as follows: 
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"Every license issued by said board to practice sur
gery shall authorize the holder thereof to practice 
major or operative surgery, as taught and practiced in 
the legally incorporated, reputable colleges of osteo
pathy; and the use of anaesthetics, antiseptics, nar
cotics and germicides, when used for the purposes, in 
the manner, and to the extent only as taught and prac
ticed under surgical procedure in the legally incorpor
ated, reputable colleges of osteopathy, shall not be con
sidered the practice of medicine, or in violation of any 
of the laws relating to the practice of medicine or regu
lating public health." 
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The most important part of this legislation is that which declare::; 
that the use by osteopaths of anaesthetics, anticeptics, narcotics, 
and germicides shall not be considered as a violation of any of the 
laws relating to the practice of medicine or regulating public health. 
This means that osteopathic physicians and surgeons are not amen
able to the laws relating to the general practice of medicine, es
pecially, in so far as penalties are provided for the violation of 
those laws. In other words, osteopathic physicians and surgeons 
are placed on an equality before the law with physicians and sur
geons of all other schools. Therefore, so long as an osteopathic 
physician or surgeon is practicing under authority from the State 
Board of Osteopathic Examiners, and has paid his annual license 
fee, his authority with regard to matters of public health is the 
same as that of physicians and surgeons of other schools. 

Annual registration of osteopathic physicians and surgeons was 
provided for by the Act of April 4, 1925, P. L. 142; which in terms 
is virtually the same as the Act providing for the annual registra
tion of physicians and surgeons in general. Having been passed 
at the same Session of the Legislature which adopted the Act here
in.before referred to, the later statute is really a supplement of the 
earlier one. 

By the Act of June 14, 1923, which amends the Act of March 19, 
1909, P. L. 46 and the Act of May 17, 1917, P. L. 229, it is provided 
that 

"Osteopathic physicians and osteopathic surgeons 
shall observe and be subject to all State and municipal 
regulations relating to the control of contagious fils
eases, the reporting and certifying of births and deaths, 
and all matters relating to public health, the same as 
physicians of other schools, and all such reports and 
certificates when made or issued by osteopathic physi
cians licensed under the laws of the C\:>mmonwealth, 
shall be accepted by the persons, partnerships, corpor
ations, officers, boards, bureaus, or departments to 
whom the same are made, with the same force and effect 
as reports or certificates issued by physicians of other 
schools." 

H-28 
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It is to be noted that among the duties specifically imposed on 
osteopathic physicians and surgeons is that of reporting and certi
fying all births and deaths and all matters of public health the 
same as physicians of other schools. This provision is followed 
by the further provision that all such reports and certificates when 
rc,ade or issued by osteopathic physicians shall be accepted by the 
persons, partnerships, corporations, officers, boards, bureaus or de· 
partments to whom the same are made with the same force and 
effect as reports or certificates issued by physicians of other schools. 
The statutory provisions just referred to obviously permit osteo
pathic physicians and surgeons to issue general health certificates; 
otherwise osteopaths could not certify to births and deaths. This 
extension of the powers of osteopathic physicians and surgeons is 
not a departure from the limitations surrounding the practice of 
osteopathy, as set forth in earlier statutes of the State. It i!s 
virtually a classification of osteopathic physicians and surgeons 
with practitioners of all other schools of medicine so far as the 
issuance of certificates required by law for the purpose of furnish
ing the proper officials of the Commonwealth with correct vital 
statistics, and of enabling citizens of the Commonwealth who are 
required to produce health certificates before they can be employed 
in certain occupations, to resort to osteopathic physicians and sur
geons for such certificates, as well as to Doctors of medicine. The 
language of the Act last quoted would seem not only to authorize 
but to oblige the Department of Public Instruction to accept such 
health certificates when presented by applicants for the positions 
of teachers. 

The only apparent obstacle in the way of reaching this conclu· 
sion is contained in Section 1320 of the School Code, which provides: 

"No teacher's certificate shall be granted to any person 
who has not submitted upon a blank furnished by the 
Superintendent of Public Instruction a certificate from 
a physician legally qualified to practice medicine in 
this Commonwealth, setting forth that said applicant 
is neither mentally nor physically disqualified by reason 
of tuberculosis or any other chronic or acute defect." 

At the time the School Code was adopted osteopathic physician!'! 
and surgeons were not authorized to issue the necessary cerfificates 
called for by Section 1320 of that code; but the three Acts to which 
reference has hereinbefore been made, namely, the Act of June 14, 
1923, the Act of April 4, 1925 and the Act of April 27, 1923, confer 
upon osteopathic physicians and surgeons the authority in this 
l'egard which they lacked at the time of the adoption of the School 
Code, and to that extent amend Section 1320 of tlie School Code. 

You are, therefore, advised that, so long as the blanks which your 
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Department furnishes to applicants for teachers' certificates are 
properly filled out, the statements therein with regard to genera~ 
health certified to by osteopathic physicians and surgeons should 
be received by your Department as the basis for the granting of 
teachers' certificates. 

Yours very truly, 

DEP ARTMEN'r OF JUSTICE, 

WM. Y. C. ANDERSON, 

Deputy Attorney General. 
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OPINION TO PUBLIC SERVICE COMMISSION 

Public Seri•ice Oommission-Jurisdictior1r-Power compames-Issuancc of securities 
-Lease-;-Approval of commission. 

1. The Public Service Laws of July 26, 1913, P. L. 1374, as amended by the Act 
of March 3, 1921, P. L. 43, does not make the approval of the PubliC; Service Com
mission a condition precedent to the issuance of securities by public service com-
panies. . 

2. The requirement of the law is met if a certificate of notification fully respon
sive to all the .questions containe.d in the commission form is tendered for filing. 
accompanied by the statutory filing fee. 

3. The approval of the Public Service Commission· is necessary where q power 
company of Pennsylvania proposes to lease its riparian properties in Pennsylvania 
to a corporation of ·another state. 

4. The commission has power in such case to inquire into the rental terms of 
the agreement, and can refuse its approval should it appear that any such pro· 
visions are derogatory to the services, accommodation, conv~nience or safety of 
the public. 

5. The commission has the power and is required to pass upon the terms of a 
lease of transm!ssion lines of one Pennsylvania power company to another Penn
sylvania company. 

6. While the commission is not required to pass upon a general / agreement of 
several power companies as to the undertaking of each in respect to the construc
tion and financing of a power project, such agreement cannot become effective if 
it appears that several of the undertakings contained therein require the approval 
of the commission and such approval is not obtained. 

7. The transmission of electric energy generated in one state into another con
stitutes interstate commerce. 

8. Where a Pennsylvania company receives such power and distributes it to its 
customers, the commission has jurisdiction over the rates <;harged until Congress 
has expressly acted. 

Department of Justice, 
Harrisburg, Pa., October 2, 1925. 

Hon. Wm. D. B. Ainey, Chairman The Public Service Commission 
of Pennsylvania, Harrisburg, Pennsylvania. 

Dear Chairman Ainey: In reply to your communication request· 
ing my advice with respect to certain questions specifically set forth 
in the two letters of C. C. Merrill, Executive Secretary of The Fed· 
eral Power Commission, which you enclosed: The questions con
cern the extent of your Commission'i;i jurisdiction over certain pro
posed transactions involved in the consummation of what is known 
as the Conowingo Project, being the creation of a power pool on the 
Susquehanna River in the States of Maryland and Pennsylvania; 
the construction of a hydro-electric generating plant in the State 
of Maryland; and the transmission of the major portion of electric 
energy thus produced, to and for consumption in a certain area in 
the State of Pennsylvania. 

(439) 
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Mr. Merrill's requests were for the purpose of information and 
guidance to the Federal Power Commission in the 1ssuance of its 
license for . the Project and for determining the extent of its regu
latory authority over the several corporate parties to the Project. 
I shall abstain herein from a narration of the details of the said 
Project, they are contained in eight contemplated agreements, print
ed copies of which are in your possession; also from extensive quota
tions from The Public Service Company Law or The Federal Power 
Act, both of these enactments are well known and readily accessible 
to you. I shall approach the questions from the aspect of yom· 
authority as a single and independent regulating agency and will 
not discuss here.in your power to function jointly with the rate reg
ulating authorities of the State of Maryland, and this solely for 
the reason that I do not consider the question of your authority so to 
jointly regulate as being necessarily involved in the questions as 
propounded. I shall also identify the corporation, owning the Penn
sylvania pool, and the lessor of the Pennsylvania transmission line, 
as the Philadelphia Electric Power Company, because Mr. Merrill's 
inquiries thus style the corporation. While I understand it is the 
contemplation of the parties to ultimately make this the corporate 
name, the requisite legal procedure has not yet been taken, the 
present legal title of the company being the Susquehanna Water 
Power Company. 

The :first question is:-
What authority has your Commission over the issuance of securi

ties of public utility electric corporations organized within the 
State? 

'l'he answer to the question is to be found in Article III Sec. 4 of 
The Public Service Company Law, dealing with the powers anrl 
limitations of powers of public utilities, and Article V Sec. 1 of the 
same statute, amended in other respects by the Act of March 3, 
1921, P. L. 43, dealing with the powers and duties of the Commie;;~ 
sion. The section first referred to, after authorizing the issuance 
of securities in accordance with the requirements of the State Con
stitution, making fictitious issues void and empowering, but not 
requiring, a utility to obtain, by application, a certificate of val
uation from the Commission to the effect that any particular issue 
is not within the constitutional inhibition, provides for the :filing 
on, or prior to, the date of issuance of securities payable more than 
twelve months thereafter, what is styled by the act a Certificate of 
Notification. The section makes certain specifications with respert 
to the contents of the certificate and empowers the Commission fo 
require additional information and to prescribe the form of the cel'
tificate. When filed the certificate is expressly made a public record 
and the Commission is authorized to give such further publicity as it 
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deems to be for the public welfare. Article V Sec_ 1 invests the Com
mission with general administrative power "as provided in this 
act" to supervise and regulate public utilities doing business in the 
Commonwealth including "the power to inquire into and regulate 
as specifically provided in this act, the issuing of stocks, trust cer
tificates, bonds, notes, or other securities by public service com
panies." 

It is apparent that the Legislature did not intend to make Com
mission approval a condition precedent to security issues. The re
quirement of the law is met if a certificate of notification fully 
responsive to all the questions contained in the Commission form 
is tendered for filing, accompanied by the statutory tiling fee. 

The second question is :-
Has The Public Service Commission authority to pass upon anrl 

does the law require it to approve the terms of the "Pool Agree
ment,'' so-called, under which it is proposed to lease the riparian 
properties of the Philadelphia Electric Power Company in the State 
of Pennsylvania to the Susquehanna Power Company, a Maryl~nrl 
corporatfon, and does such authority to pass upon, or requirement 
of approval, extend to the a~nual rental which it is proposed to 
charge under such agreement? 

'l'he said "Pool Agreement" cannot become a valid contract until 
approved by your Commission. It contemplates a sale, assignment, 
lease or transfer of properties, power, franchises, or privileges by a 
utility doing business in Pennsylvania within the meaning of Ar
ticle III Sec. 3 cl. ( c) of The Public Service Company Law which 
enacts that: . 

"Upon like approval of the Commission first had and 
obtained, as aforesaid, and upon compliance with ex
isting laws, and not otherwise, it shall be lawful-

" ( c) For any public service company to sell, a·ssign, 
transfer, lease, consolidate, or merge its property, 
powers, franchises, or privileges, or any of them, to or 
with any other corporation or person." 

It will be noted that the operation of the provision is upon the 
utility proposing to dispose of its property, that is, the vendor, as
signor, transferer or lessor and that the identity or character of 
the vendee, etc., is immaterial. It was of no moment to the legis
lative mind that the vendee, lessee, etc., be a non-utility corpora
tion or an individual or a corporation, utility or otherwise, of an
other state. No domestic utility could dispose of those things which 
might be essential (as enumerated in the statute) to the discharge 
of its public obligations, until the state, through the Commission 
had passed upon and given its approval. 

By Article V Sec. 18 ?f the statute it is, inter alia, provided: 
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"When application shall be made to the Commission 
* * * by any public service company * * * for the ap
proval by the Commission of the sale, assignment, trans
fer, lease, cornmlidation, or merger of any of its powers 
franchises or privileges with any other corporation Qr 
person; .,. * * such approval, in each and every case, or 
kind of application, shall be given only if and when 
the said commission shall find or determine that: the 
granting or approval of such application is necessary 
or proper for the service, accommodation, convenience, 
or safety of the public." 

The reference in Article III Sec. 3 cl. ( c) to "like" approval and 
"as aforesaid" is to the next preceding section which provides that 
the Commission's approval is to be "evidenced by its certificate of 
public convenience." 

In its consideration of the matter the Commission has full power 
to inquire into the rental term of the agreement and can refuse 
its approval should it appear that any such provisions were derog
atory to the service, accommodation, convenience or safety of the 
public. 

The third question is:-
Does the Commission have authority to pass upon and does the 

law require it to approve the terms of the lease of the transmision 
lines in Pennsylvania by the Philadelphia Electric Power Company 
to The Philadelphia Electric Company (both Pennsylvania corpor
ations), including the annual rental which it is proposed to charge? 
1 The answer together with the reasons, given to the question im
mediately preceding, applies in its entirety to this question. The 
lease, including rental provisions, must be approved by :vour Com
mission before the agreement is a valid contract. 

The fourth question is:-
Does the ·commission have authority to pass upon and does the 

law require it to approve the "Master Contract", so-called, between 
the several corporations, or would any rights or obligations under 
such contract be limited to such rights and obligations as existed 
under the several individual leases and contracts so that the author
ity to regulate the terms of the latter would be sufficient? 

The "Master Contract" is an agreement among The Susquehanna 
Power Company, Philadelphia Electric Power Company, The Sus
quehanna Electric Company and The Philadelphia Electric Company 
as to the undertakings of each of the corporations with respect to 
the construction, leasing and financing of the Conowingo Project and 
the operation thereof and disposition of energy produced thereby. 
The law does not require that this agreement be submitted to the 
Commission for its approval. However, several of the undertakings 
therein contained and vital to the corporate plan of the project can-
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not be consummated until the approval of. the Commission is ob
tained. 

The fifth question is:-

Ras the Commission authority to. require the maintenance of a 
system of accounts and reports by the Philadelphia Electric Power 
Company, a non-operating concern? 

An answer to. this question JllUSt await a fuller disclosure of the 
facts than now in my possession. The Philadelphia Electric Power 
Company has corporate responsibilities to supply electric current 
to the public within the confines of its charter territory. The plan 
seems to contemplate that the said company will meet this duty 
by distributing energy purchased from the Susquehanna Electric 
Company. Should this be the fact, said Philadelphia Electric Power 
Company would not be a "non-operating concern" and would clearly 
be subject to Article II Sec. 1 cl. (i) of the Commission's organic 
act, ma~ing it the corporate duty 

"To adopt, use and keep, in conducting its business, 
such form, method, system, or systems of accounts, 
records, and memoranda as shall be prescribed by the 
commission; to carry no charges in any operating ac
count which should properly be charged to the capital 
account, or vice versa; to carry a proper and reason
able depreciation account, if required · so to do by order 
of the commission; and to obey and abide by all the 
regulations and orders of the commission concerning 
such accounts, records, and memoranda, and the keep
ing of the same." 

I accordingly abstain from answering at this time your fifth 
question. It can be renewed if deemed necessary after all the facts 
pertaining to the matter have been developed. · 

The ·sixth· question is:-
Has the Commission authority to pass upon the terms of the 

"Operating Agreement", so-called, between The Susquehanna Elec
tric Company and The Philadelphia Electric Company, or the annual 
payments to be made thereunder? 

Under this contract the Susquehanna Electric Company agrees 
that is will so operate the properties leased to it by the Susque
hanna Power Company, including the right to the exclusive benefit 
and enjoyment of the Pennsylvania Power Pool acquired by the 
said Susquehanna Power Oompany under agreement with the Phila
delphia Electric Power Company, as to deliver to the high tension 
transmission line constructed by the Philadelphia Electric Power 
Company in Pennsylvania from the Pennsylvania-Maryland bound
a~y line, (said line being leased to Philadelphia Electric Company), 
the maximum -hydro-electrk energy consistent with the capacity of 
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the plant, the flow of the Susquehanna River, and certain energy 
requirements of the market local to the power plant. The operating 
agreement is between the Susquehanna Electric Company and the 
Philadelphia Electric Company. It contains the measure of com
pensation to be made for the energy thus to be · transmitted. The 
contract does not require the approval of your Commission, as a 
condition precedent to its validity. Your Commission can, how
ever, require, under Article II Sec . . 1 cl. (g) that a certified copy 
of the contract be filed with it. 

The seventh question is:-
If such operating agreement is executed and becomes effective 

in its present form, can H later be made subject to review or revision 
directly or indirectly in any rate-making proceeding in Pennsylvania? 

The Susquehanna Electric Power Company as hereinbefore indi
cated is a corporation of the State of Maryland. It does not con
template registering in Pennsylvania as a public service company 
engaged in business in this State. While it succeeds to-the rights 
of its lessor (The Susquehanna Power Company) in the Pennsyl
vania pool, thl!t right is expressed to be only the right of "exclusive 
use and benefit", maintenance and anything necessary to be done in 
the future with respect to the Pennsylvania pool, being performed 
by one or the other of the Pennsylvania companies. The place of 
delivery of electric energy by the Maryland company is expressly 
stated to be at a point on the Pennsylvania-Maryland boundary. 

I am of the opinion that your Commission should approach the 
consideration of the project on the theory that it singly lacks au
thority to regulate directly the rate provisions of the operating 
agreement. That the transmission of electric energy generated in 
one state, into another, constitutes interstate commerce, seems clear 
by analogy with the transportation of natural gas. (P. U. Com
mission v. Landon, 249 U. S. 236; Pa. Gas Co. v .. Public Service 
Commission, 252 U. S. 23). Its status as interstate commerce was 
directly ruled by the West Virginia Supreme Court of Appeals in 
Hill Creek Coal and Coke Co. v. Public Service Commission, re
ported in American Law Report, Vol. VII, p. 1()81. In the case 
of Missouri v. Kansas Gas Co., 265 U. S. 298, it was decided that 
the business of piping natural gas from one state to another and 
selling it, not to consumers, but to independent distributing com
panies which sell it locally to the consumers, was interstate com
merce free from state interference and that an attempt of a state 
to fix the rates chargeable in this interstate business was a direct 
burden on interstate commerce, even in the absence of any regula
tion of it by Congress. 

Aside from the fact that under the project the "distri:buting" 
company (the Philadelphia Electric Company) is to own all of the 
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capital stock of the "transmitting" company, Susquehanna Electric 
Company, except qualifying shares, the interstate commerce be
tween the parties would. seem to be no different in principle than 
that before the court ill the case last cited. Whether this stock 
ownership has any bearing with respect to the authority of your 
Commission to exercise regulatory control over the rate provisions 
of the agreement under consideration, I deem it necessary for the 
present purpose to inquire, inasmuch as the Philadelphia Electric 
Company could, through the medium of a non-utility holding com
pany or other corporate device, divest itself of such stock owner
ship and still insure against the acquisition of control of the Mary
land company by adverse interests. As to . any Commission power 
to review or revise indirectly any rate provision of the operating 
agreement, I advise you that, whether the Philadelphia Electric 
Company in distributing electric energy purchased under the agree
ment would function in interstate commerce or not, the rates charged 
to its consumers would be subject under the present law to the 
jurisdiction of your Commission. The character of its interstate 
commerce, if any, would be local and not national and would ac
cordingly come within the Pennsylvania Gas Company decision 
hereinbefore cited wherein authority of the state to regulate the 
rates until Congress had expressly acted, was definitely conceded. 

In any Commission inquiry into the reasonableness of rates of the 
Philadelphia Electric Company, moneys paid by said company pur
suant to contract provisions, and charged to operating expenseR, 
would be before the Commission, although the scope of the Commis
sion's authority in such a proceeding with respect to such contract 
payments could not at this time be definitely described. The ques
tion of managerial judgment would be a factor in the case, and the 
extent of power of a regulatory hotly functioning in an inquisitorial 
and corrective capacity, is a matter determinable only under all 
the facts and circumstances with respect to a particular company at 
a particular time. 

The eighth question is:-

Has the Commission authority to pass upon and does the law re
quire it to approve the "Guaranty Agreement," so-called, between 
The Susquehanna Electric Power Company, a Maryland corporation, 
and The Philadelphia Electric Company, a Pennsylvania corpora
tion? 

Pursuant to the provisions of this agreement the Philadelphia 
Electric Company guarantees to The Susquehanna Electric Power 
Company the faithful performance of the obligations and under
takings of the latter's lessee (The Susquehanna Electric Company) 
as contained in a contract called "Lessee of Maryland Properties." 
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No provision of The Public Service Company Law confers or im
poses on the Pennsylvania Public Service Commission the power 
or duty to pass upon or approve the "Guaranty Agreement." 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 

Attorney General. 

I 
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OFFIOIAL DOCUMEN'.r NO. 6 

OPINIONS TO SCHOOL EMPLOYES' RETIREMENT 
BOARD 

Public School Employes' Retirement Board--Legal authority to invest funds in 5% 
water works bonds of the Boroi~gh of Ashland, Pa.-Acts of April 5, 1917, P. L. 
47, May 20,' 1889, P. L. 246, Section 17, June 28, 1923, P. L. 884, July 18, 1917, 
P. L . 1043. 

The bonds in question are an obligation of the Borough of Ashland and are a 
first lien on the entire w.ater works syst!lm of said Borough. 

They are legal investments of the Retirement Board. 

Department of Justice, 
Harrisburg, Pa., June 23, 1925. 

Dr. H. H. Baish, Secretary, School Employes' Re.tirement Board, 
Harrisburg, Pennsylvania. 

Sir: This Department has received your letter in which you 
state "The School Employes' Retirement Board has been offered 
$100,000 Borough of Ashland, Schuylkill County, Pennsylvania, 5% 
Water 'Vorks Bonds," and asking, 1st. If these bonds are first 
mortgage on the entire Water Works System of the Borough? 2nd. 
If they are an obligation of the Borough of Ashland? And 3rd. 
The legality for investment purposes by your board of these bond~~. 

The answers to questions one and two must be determined by an 
examination of the action of the Borough authorities in issuing the 
bonds and ascertaining what obligation the Borough assumed. 

The Borough of Ashland by a number of deeds, the first in Oc
tober 1876, and the last in December. 1923, had conveyed to it all 
the land upon which the Water Works of said Borough is erected 
and which is used in the operation thereof. AU the said deeds are 
of record in the Recorder's Office of Schuylkill County. The Bor
ough being the owner is also the operator of the entire Water 
Works System and it is now a municipally owned and operated 
plant. 

It was found necessary to borrow the sum of $300,000 for addi
tions, extensions, replacements and betterments to the existing 
Water Works owned and operated by the Borough. An ordinance 
was duly enacted, approved by the burgess, recorded in the minute 
book of the town council and advertised as required by law, author
izing the creation of a bonded indebtedness consisting 1of an issue 
of municipal Water Works bonds. 

By Section 8 of the said ordinance it is provided as follows: 

"SECTION 8. 'l'he proper officers of the Borough of 
Ashland are hereby authorized and directed, prior to 
•the execution of the bonds hereinabove provided for, to 
execute and deliver to Provident 'frust Company of 
Philadelphia, as Trustee, an Indenture of Mortgage or 
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Deed of Trust evidencing and making effective the lien 
of said bonds upon all of the water works and land 
appertaining thereto, including pl.pe lines, reservoirs, 
basins, dams, spillways, gate houses, intakes, cause
ways and distribution systems, and of property he~e
after acquired by the Borough of Ahland for use. m 
connection with said water works to secure the lien 
of said bonds, said Mortgage to contain ·a covenant 
that the said Borough of Ashland will not create any 
farther .bond issue than the present issue of Three 
Hundred Thousand ($300,000) Dollars for paying or 
reimbursing to itself the cost of ·the acquisition or 
construction of said water works or any improvements 
or betterments appertaining /thereto made prior to 
May 1, 1925, or for any unfulfilled contract obligations 
of the Bo'rough with reference thereto outstanding on 
said date, and a further covenant that the Borough 
of Ashland will not grant a franchise to any privately 
owned water company to occupy the streets of said 
Borough in laying its pipes for the distribution of 
water as long as any of the bonds provided for therein 
are outstanding." · 

By virtue of the above section a mortgage or deed of trust was 
executed by the Borough to the Provident Trust Company of Phila
delphia, as Trustee, wherein all the premises and property of the 
water works system was conveyed to the Trustee. In the mortgage 
the following covenant is contained:-

SECTION 4. 'l'hat this Indenture shall, during the 
term of said bonds be and remain a first and direct lien 
upon the premises and property conveyed by the grant
ing clauses hereof, and upon all renewals and replace
ments thereof, and all property hereafter acquired by 
the Borough or used in connection with or appurtenant 
to said water works, and that it will not create or suffer 
to be created, any debt, lien or charge which would con
stitute a lien prior to or upon a parity with the lien of 
this Indenture, upon the trust estate or any part there
of, and that it will not suffer any liens, statutory or 
otherwise, to remain upon the said property or any 
part thereof, the lien whereof might or could be held 
to be prior to the lien of this Indenture, and that it will 
not suffer any other matter or thing whatsoever where
by the lien hereby created might be impaired; * * *". 

The ordinance having authorized the creation of a bonded in
debtedness consisting of an issue of municipal water works bonds 
and further having authorized and directed the proper officers of 
the Borough, prior to the execution of the bonds, to execute and 
deliver the mortgage or deed of trust evidencing . and making effec
tive the lien of said bonds upon all of .the water works ·and lanrl 
appertaining thereto and the mortgage or deed of trust having been 
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executed containing the covenant that the mortgage or deed of 
trust shall during the term of the bonds be and remain a first and 
direct lien upon the premises and property conveyed, there can 'be 
no question that_ the bonds issued under the said mortgage or deed 
of trust are a first lien on the entire water works system of the 
Borough. 

Are the Bonds obligations · of the Borough of Ashland? 
In the ordinance authorizing the creation of a bonded indebted

ness consisting of an issue of municipal water works bonds the 
treas-µ.rer of the Borough is directed to establish a sinking fund 
for the purpose of paying the interest and State tax on the bonds 
and the principal at maturity. 

Section 5 of the ordinance reads as follows: 

"SECTION 5. For the purpose of paying the interest 
and State tax on said bonds and the principal thereof 
at maturity, the Treasurer of said Borough of Ash
land is hereby directed to establish a Sinking Fund out 
of the annual net revenue derived from the Water 
Works in the sum of Twenty-One Thousand ($21,000) 
Dollars annually; said Sinking Fund to be deposited 
in equal semi-annual installments on or before the fif
teenth day of October and April of each year, during 
the life of the bonds hereby authorized in a reputable 
bank or trust company, in an account to be known as 
'Sinking Fund, Municipal Water Works of the Borough 
of Ashland, Pennsylvania,' said deposits shall be su;b
ject to withdrawal by the order of the proper officers 
only for the payment of the interest and State tax on 
said bonds and the principal thereof at maturity, and 
for no other purpose whatsoever." 

In case the revenues from the water works should at any time 
be insufficient to pay the interest and tax on said bonds and the 
principal at maturity, Section 6 of the ordinance was passed and 
is as follows: 

"SECTION 6. There is hereby levied and assessed 
on all persons and. property, subject to taxation for 
municipal purposes within the Borough of Ashland an 
annual tax in such amount as may be necessary for the 
payment of the interest and State t3:x on said boi;ids 
and the principa~ thereof at maturity, commencmg 
with the year 1926, being the first fiscal year follow
ing the issue of said bonds, and continuing up to and 
including the year 1955." 

This section levies and assesses on all persons and property sub
ject to taxation for municipal purposes within the Borough ~n 
annual tax for the payment of the interest and State tax on said 
bonds and the principal at maturity and thereby makes the bonds 
obligations of the Borough. 
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. This is followed by the covenants in the mortgage or deed of 
trust among which is the following:-

"ARTICLE I 

COVENANTS OF THE BOROUGH. 

The Borough hereby covenants and agrees: 

SECTION 1. That it will duly and punctually pay 
the principal of and interest on every bond issued under 
this Indenture, on the dates and in the manner specified 
in such bonds and in any coupons thereto belonging, 
according to the true intent and meaning thereof. The 
coupons on bonds registered as to principal shall be 
payable to the bearer of such coupons in the same 
manner as coupons on bonds not so registered. All 
matured bonds and coupons when paid shall be can
celled and forthwith deposited with the Trustee." 

This is an expressed covenant or agreement by the Borough that 
it will pay the principal of and interest on every bond issued under 
the mortgage or deed of trust. It is hard to see how the bonds 
could be made more binding as obligations of the Borough. 
The legality of these Bonds for Investment Purposes by your Board. 

The Act of July 18, 1917, P. L. 1043 establishes a public School 
Employes' Retirement System and creates a Retirement Board for 
the administration thereof. Section 6 of the Act deals with the 
management of the funds of the system and is as follows: 

"The members of the retirement board shall be the 
trustees of the several funds created by this act, and 
shall have exclusive control and management of the said 
funds, and full power to invest the same ; subject, how
ever, to all the terms, conditions, limitations, and re
strictions imposed by this act upon the making of in
vestments; and subject, also, to the terms, conditions, 
limitations, and restrictions imposed by law upon sav
ings banks in the making and disposing of their in
vestments; * * *". 

This limits the investment of the funds of the System "to the 
terms, conditions, limitations and restrictions imposed by law upon 
savings banks in making and disposing of their investments". 

What investments savings banks may make is definitely settled 
by law and by the Act of May 20, 1889, P. L. 246, in Section 17 it 
is provided as follows:-

"SECTION 17. It shall be lawful for the trustees 
of any saving bank to invest money deposited therein 
only as follows: 
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First. In the stocks or bonds of interest bearing 
notes or the obligations of the United States, or those 
for :Vhich the faith of the United States is pledged to 
provide for the payment of the interest and the princi
pal. 
Second. In the stocks or bonds of the Commonwealth 
of Pennsylvania bearing interest. 
Third. In the stocks or bonds of any State in the 
Union that has not. within ten years previous to mak
ing such investments, by such corporation, defaulted in 
the payment of any part of either principal or interest 
of any debt authorized by any legislature of such State 
to be contracted. 
Fourth. In the stocks or bonds of any city, county, 
town or village of any state of the United States, is
sued pursuant to the authority of any law of the State, 
or in any interest bearing obligation issued by the city 
or county in which such bank shall be situated. 
Fifth. In bonds and mortgages on unincumbered, im
proved. real estate, situate in this State. 
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By the Act of April 5, 1917, P. L. 47, bonds issued by Federal 
Land Banks were added to the list of investments for savings banks, 
and by the Act of June 28, 1923, P. L. 884, amending the Act of 
1917, bonds issued by Joint Stock Land Banks. The bonds now 
under consideration · are bonds of the Borough of Ashland, issued 
pursuant to the authority of the law of the State and are legal 
investments for savings banks. Being legal investments for savings 
banks, they are, therefore, legal' investments for your Board. 

I, therefore, advise you, First, that the bonds in question are a 
first Lien on the entire water works system of Ashland Borough. 
Second, that the bonds are an obligation of the Borough of Ashland, 
and Third, that they are legal investments for your Board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 
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Public School Employes' Retirement Boardr-Authority to include e:ctra salwry when 
computing contributions to the Retirement Fund and when computing the final 
salary upon which the retirement allowance is based-Act of 1917, P. L. 1043, 
Section 7, Paragraph 5. 

Where teachers are employed annually for extra teaching periods and for this 
extra service receive an additional monthly salary the Board may include this 
extra salary when computing contributions for the final salary upon which the 
retirement allowance is based\ But the Board may not include this extra compen
sation where a teacher received extra compensation for occasional temporary 
service. 

Department of Justice, 
Harrisburg, Pa., December 15, 1925. 

Mr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: In your letter of recent date addressed to the Attorney 
General, you ask whether the School Employes' Retirement Board 
has the right to include extra salary when computing contributions 
to the Retirement Fund and when computing the final salary upon 
which the retirement allowance is based: (a) In a case where public 
i,;chool teachers are employed annually for extra teaching periods 
and for this extra service an additional monthly salary is paid; 
(b) in the case where the teacher receives extra compensation for 
occasional extra temporary service such as the taking of school 
census, etc. 

The Act of 1917, P. L. 1043, Section 7, paragraph 5, relating to 
this subject, provides: 

"Each employer shall cause to be deducted on each 
and every pay-roll of a contributor, for each and every 
pay-roll period * * *, such per centum of the total 
amount of salary earnable by the contributor in such 
pay-roll period as shall be certified to said employer 
by the retirement board as proper, in accordance with 
the provisions of this act. * * * In determining the 
amount earnable by a contributor in a pay-roll period, 
the retirement board may consider the rate of salary 
payable to such contributor on the first day of each 
regular pay-roll period * * \ and it may omit salary 
deductions for any period less than a full pay-roll 
period in cases where the employe was not a contribu
tor on the first day of the regular pay-roll period; * * *." 

In a former opinion .by this Department, dated January 9, 1923, 
it was held that the words "salary" and "wages" as found in the 
Act are synonymous and that the deductions from the earnings of a 
member of the system are not for some stated calendar period, as a 
week or a month, but for a pay-roll period. 

If, as stated in Section 7, the per centum to be deducted shall be 
based on the total amount of the salary earnable by a contributor 
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in such pay-roll period, and in deducting this total amount earnable 
the Board may consider "the rate of salary (synonymous with 
wages) payable on the first day of each regular pay-roll period." 
then in the first case (a) where teachers are employed annually 
for extra teaching periods and for this extra service an additional 
monthly salary is paid, the Board may include this extra salary 
when computing contributions and the final salary upon which the 
retirement allowance is based. The total amount of salary received 
by such teachers is the sum of the regular salary plus the regular 
extra compensation or wages. This total amount is a regular fi.xed 
sum payable on the first day of each regular pay-roll period. 

But the Board may not include this extra compensation in the 
second case ( b) where a teacher received extra compensation for 
occasional temporary service. In this second case the extra amount 
is not regularly payable on the first day of each regular pay-roll 
and the Board may, therefore, omit this extra amount, it being for a 
period less than a full pay-roll period and the contributor was not 
a contributor as to this amount on the first day of the regular 
pay-roll period. 

Very truly yours, 

DEPARTMENT OF JUS'l'ICE, 

FRANK I. GOLLMAR, 
• Deputy Attorney General. 

School Employes Retirement Board--School Employe Member of American Expedi
tionary Force-Credit for Service-Act of 1925, P. L. 162. 

Section 4 of the .Act of 1925, P. L. 162, includes (insofar as it relates to war . ( . 
activities) only those employes who were actually across the waters with the 
American Expeditionary Force and does· not include those engaged in war activities 
remaining in this country. 

• Department of Justice, 
Harrisburg, Pa., February 10, 1926. 

Dr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: I reply to your letter of January 22nd, 1926 asking for an 
opinion as to whetl).er Section 4 of the Act of 1925, P. L. 162 per
mits credit for service rendered by school employes who did not 
leave this country during the World War. 

Section 4 of the said Act amends Section 11 of the Act of 1917, 
P. L. 1043 and provides as follows: 

"In computing the length of service of a contributor 
for retirement purposes, under the provisions of this 
act, full credit shall be given to each contributor by 
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the retirement board for each school year of service as 
an employe, as defined in section one, paragraph :;;even 
of this act, and for each school year for which credit 
is not otherwise provided for in this act and during 
which the contributor was a member of the American 
Expeditionary Force in the World War, or in activi
ties connected therewith approved by the retirement 
board. * * * * *'' 

I am of the opinion that this amendment permits credit for ser
vice rendered by a school employe who was a member of the Ameri
can .Expeditionary Force in the World War. The term "American 
Expeditionary Force" applies to th.ese United States soldiers of the 
World War who saw service abroad and such soldiers if school 
employes are clearly entitled to the benefits of this section of the 
act. If a school employe, though not a soldier in the strict applica
tion of the term, was abroad with the ·American Expeditionary 
Force, engaged in activities connected with the said Expeditionary 
Force, your Board should allow credit for each school year the said 
employe was thus occupied. The activities connected with the 
American Expeditionary Force contemplated by the. Legislature 
probably include the American Red Cross, Young Men's Christian 
Association, Knights of Columbus, Young Men's Hebrew Associa
tion, and kindred organizations. 

The Legislature in granting the benefits of this Act distinguished 
between those soldiers who r{imaine_d in this country and those 
who saw service abroad and it undoubtedly had in mind the same 
distinction in regard to those engaged in the activities suggested 
above. The question whether the employe was engaged in such 
activities as were actually connected with the American Expedi
tionary Force is one for your Board to pass upon. I am of the 
opinion, however, that the amended part of this paragraph 4 of the 
Act includes, (insofar as it relates to war activities) only those em
ployes who were actually across the waters with the American Ex
peditionary Force and does not include those engaged in war a1~

tivities remaining in this country. 

Yours very truly, 

DEP ARTMEN'r OF JUSTICE, 

FRANK I. GOLLMAR, 

Deputy Attorney General. 
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School Employes RJ!tircment Boardr-Olas.s Room T eachers-Former Teachers' Fund 
-Age Limit-Act of 1925, P. L. 85. 

Paragraph 4 of the Act of 1925, P. L. 85 creates a "Former Teachers' Fund," 
the provisions of which apply equally to those class-room teachers ' in the public 
schools of Pennsylvania who were sixty-two years of age at the time of the 
passage of the act and to those class-room t eachers who arrived at or will attain 
that age subs~quent to the passage of the act. 

Department of Justice, 
Harrisburg, Pa., February 10, 1926. 

Dr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: I rerply to your letter o.f January 22nd, Hi2 fi. asking· fo1• an 
opinion as to whether paragraph 4 of the Act of 1925, P. L. 85 
applies to former class-room teachers who have or will become sixty
two years of age after the passage of said act. 

The said Act of 1925 amends Section 14 of the Act of 1917, P. L. 
1043 and provides as follows: 

"4. Any person sixty-two years of age or older who 
was a class-room teacher in the public S('hools of 
Pennsylvania for at least twenty years, and who sep
arated from school service for any reason prior to the 
first day of .July, one thousand nine hundred and ni1w
teen; or any person who was a class-room teacher in 
the public schools of Pennsylvania for at least fifteen 
years, and who separated from school service becam~e of 
physical or mental disability prior to the first day of 
July. one thousand nine hundred and nineteen, and 
who still is unable to teach because of such disability, 
shall receive a State annuity equal to one eightieth of 
his or her final salary for each year of school service. 
For this purpose there is hereby created a 'Former 
Teachers' Fund', to which the General Assembly shall 
from time to time appropriate moneys sufficient to 
make payments under this sub-section: Provided, That 
any teacher who is entitled to receive a State annuity 
hereunder, and who is receiving a retirement allowance 
under the provisions of a local teachers' retirement 
system shall receive from the 'Former Teachers' Fund' 
only the difference between the annuity to which such 
teacher would otherwise be_ entitled under the provis
ions of this sub-section and the annual amount received 
by such teacher from such local teachers' retirement 
system." 

This paragraph of the Act expressly creates a "Former Teachers' 
Fund" . and I am of the opinion that the provisions thereof apply 
equally to those class-room teachers in the public schools o.f P enn
sylvania who were sixty-two years of age at the time of the passage 
of the Act and to those class-room teachers who arrived at or will 
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attain that age subsequent to the passage of the Act· of 1925, P. L. 
85; provided of course that the said teachers (a) were employed 
as class-room teachers in the public schools for the period of years 
required by the Act, (b) that they left the school service prior to 
,)" nly 1st, 1919, ( c) and in the case of those teachers who left the 
service because of mental or physical incapacity are still unable 
to teach because of such disability. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

School Employes' Retirem<mt Board-Philadelphia School District-Oontingenr 
Reserve Fund~State A.nniiity Fiind Number Tivo-Act of 1917, P. L. 1043. 

Section 9 of the Act of 1917, authorizes the State Superintendent of Public 
Instruction and the State Treasurer to deduct from tbe amount of money due 
the Philadelphia School District as of January 1, 1926 on account of any appro· 
priation for schools or other purposes, the amount due the contingent reserve fund 
and the State annuity fund number two. 

Department of Justice, 
Harrisburg, Pa., March 12, 1926. 

Mr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pa. 

Sir: You ask for an opinion as to whether the State Superin
tendent of Public Instruction and the State Treasurer may legally 
deduct the amount computed to be due as of January 1, 1926 from 
the Philadelphia School District to the State Treasury on account 
of the Contingent Reserve Fund and State Annuity Fund Number 
Two (provided for in the Act approved July 18, 1917, P. L. 1043) 
from the State appropriation due to the Philadelphia School Dis
trict April 1, 1926. 

Paragraph 3 of Section 8 of said Act of 1917 provides as follows: 

"In the month of July, nineteen hundred twenty, for 
a period covering the twelve months next preceding, 
and semiannually thereafter, covering the six months 
next preceding, the Commonwealth of Pennsylvania 
shall pay into a fund to be known as the contingent re
serve fund, on account of each new entrant who was a 
contributor for one or more months of such respective . 
periods, such amount as shall be certified by the retire
ment board as necessary to provide by such method 
of payment, during the prospective active service of 
such new entrant, the State annuity reserve required 
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at the time of retirement for the disability or super
annuation State annuity allowable by the said Common
wealth, under the provisions of this Act." 

459 

Paragraph 5 of Section 8 of said Act of 1917 provides as follows: 

"Beginning with the month of July, nineteen hundred 
nineteen, and continuing until the accumulated reserve 
equals the present value, as computed by the actuary 
of the retirement board and approved by the retirement 
board, of all State annuity payments thereafter pay
able by the Commonwealth on account of present em
ployes, then retired or to be retired on State annuities 
as provided in this Act, the said Commonwealth shall 
pay semiannually into a fund, to be known as State 
annuity reserve fund number two, an amount,'' etc. 

Section 9 of said Act of 1917, referred to above provides as follows: 

"The Commonwealth of Pennsylvania shall be reim
bursed to the extent of one-half of the amount paid by 
the Commonwealth into the contingent reserve fund 
and the State -annuity reserve fund number two on ac
count of employes of each other employer, by payments 
into its treasury made directly by such employer, or 
indirectly from moneys otherwise belonging to such em
ployer. To facilitate the payment of amounts due 
from the treasurer of any employer to the treasurer of 
the Commonwealth, on account of the retirement sys
tem, and to permit the exchange of credits between the 
treasurer of the Commonwealth and the treasurer of 
any employer the State Superintendent of Public In
struction and the State Treasurer are hereby authoriz
ed and empowered to cause to be deducted, and paid in
to or retained in the State Treasury, from the amount of 
any moneys due to any empfoyer on account of any ap
propriation for schools or other purposes, the amount 
due to the State Treasury from such employer, in ac
cordance with the provisions of this act. Corresponding 
amounts, which would be otherwise transferred to the 
treasury of the Commonwealth from the treasurer of 
such employer, may be credited to the accounts of the 
employer to which the moneys withheld by the Com
monwealth were payable." 

ID view of the above I am of the opinion that Section 9 of the 
said Act of 1917 authorizes the State Superintendent of Public In
struction and the State Treasurer to deduct from the amount of 
moneys due the Philadelphia School District on account of any ap
propriation for schools or other purposes, the amount due the "con
tingent reserve fund and the State annuity fund number two. 

I am also of the opinion that the sum computed to be due from the 
Philadelphia School District for the purpose of the Retirement Fund 
for the period ending January 1, 1926, is legally due in January, 
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1926 and may be deducted from the State appropriation due the 
Philadelphia School District April 1, 1926. Paragraph 3 of Section 
8, referred to above, relates to the contingent reserve fund, and pro
vides: 

"In the month of July nineteen hundred twenty, for a 
period covering twelve months next preceding and semi: 
annually thereafter, covering the six months next pre
ceding, the Co:mmonwealth of Pennsylvania shall pay 
into a fnnd known as the contingent reserve fund," etc . 

. The twelve months next preceding July, 1920 would be from June 
30, 1919 to July 1, 1920. The next semiannual payment would be 
due January 1, 1920 which would ·cover the period from June 30, 
1920 to January 1, 1921. Each six months thereafter the Common
wealth is required to pay into the contingent reserve fund such 
amoltmt as shall be certified by the Retirement Board; therefore the 
Philadelphia School District is required by the Act to pay to the 
State the amount due in January and July of each year. The same 
situation exists with reference to the State annuity reserve fund 
number two. 

Paragraph 5 of Section 8 of the Act of 1917 provides: 

"Beginning with the month of July, nineteen hundred 
nineteen, and continuing until the accumulated reserve 
equals the present value, * * * the Co!IIlmonwealth shall 
pay semiannually into a fund to be known as the State 
annuity reserve fund number two, an amount* * *",etc. 

Should the Philadelphia School District fail to pay the amount due 
at the time fixed by the Act, it is readily seen that the fund will con
stantly lose the use of this money and the interest which should 
accrue to the benefit of the fund. Section 9 of the Aet of 1917, is aimed 
at specifically providing for reimbursement from the school districts 
to the State Treasury of one-half of the amounts paid by the State 
into the said two funds; and if the Philadelphia School District, or 
any other school district, owes anything to the State Treasury on 
account of said two funds, Section 9 provides for payment of the 
amount by the retention of that amount by the State from the pay
ment due to the school district. 

Yours very truly, 

DEP AR'l'MJ<)NT OF JUSTICE, 

FRANK I. GOLLMAR, 

Dep1tty Attorney General. 
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School Employes' Retirement Board_:_ Withdrawal of Member-Reinstatement
Oredit While Employed in Department of Piiblic Instr·uction-Acts of 1921, P. L. 
245; 1925, P. L. 147. 

The Board can give the particular employe credit in the School Employes' Re
tirement System for the service which he rendered while in the Department o.f 
Public Instruction and while a member o~ the School Employes' Retirement Systeru 
upon his compliance with the provision of the Act of .April 21, 1921, as to restoring 
his accumulated deductions to the date of his withdrawal from the System. 

Department of Justice, 
Harrisburg, Pa., May 3,. 1926. 

Mr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pa. 

Sir: Receipt is acknowledged of your communication of AprH 
27th, 1926 in which you . request an opinion covering the following 
point. 

"A member of the Department of Public Instruction 
who exercised his optio!Il of withdrawin'g from the State 
School Employes' Retirement System some months ago 
has now been elected as a Superintendent, of Schools, 

. a:µd he has informed the State School Employes' Retire
ment Board of his desi~·e to enter again the State Schok;>l 
Employes' Retirement System. 

"The question has been raised as to whether the School 
Employes' Retirement Board can give this employe 
credit in the School Employes' Retirement System for 
the service which he rendered while in the Department 
of Public Instruction and a member of the State Em
ployes' Retirement System." 

The answer to. your inquiry would seem primarily to be governed 
by the Act of April 21, 1921, P. L. 245, which amended extensively 
the Act of July 18, 1917, P. L. 1043 by ·which your Board was 
created. The pertinent part .of the amendatory Act amending Sec
tioll 12 of the original Act, reads as follows: 

"Should a contributor, by resignation or dismiss-ai, 
or in any other way than by death or retirement, 
separate fro:m the school service, or should such con
tributor legally withdraw from the ·retirement system, 
he or she shall be paid on demand; (a) the full amount 
of the accumulated deductions .standing to the credit of 
his or her individual account in the annuity savings 
fund, or in lieu the~·~of, should he or she so elect, (b) an 
annuity or a deferred annuity, which shall be the 
actuarial equivalent of said accumulated deductions. 
His Oll' her mem'bership· in the retirement association 
shall thereupon cease. 

"Should an employe, so separated from the school 
service, return within three years, and restore to the 
annuity savings fund his or her accumulated deductions 
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as they were at the time of his or her separation, the 
annuity rights forfeited by him or her at that time shall 
be restored." 

It is apparent that the applicant to whose case you refer falls 
within the provisions of the above quoted Section. He legally with
drew from the School Employes' Retirement System, manifestly 
within three years of the date on which he asks to return. 

The Act of April 6, 1925, P. L. 147, which amended paragraph 
6 of Section 1 of the Act qf June 27, 1923, relating to the establish
ment of a State Employes' Retirement System places the legality 
of his withdrawal from your system beyond a doubt, since the Act 
of April 6, 1925 includes in the definition of "State Employe" such 
officers and employes of the Department of Public Instruction who 
may withdraw from the Public School Retirement Association,, 
and then provides that no member shall be deprived of credit for 
prior service as a State employe because of the fact that such 
service was rendered while he or she was a member of the Public 
School Retirement Association. 

Reading the Act of April 6, 1925 in conjunction with the Act of 
April 21, 1921, it is apparent that if a person formerly belonging 

• to the Public School Employes' Retirement Association should take 
advantage of the later Act, and then within three years after so 
doing desires to return to the Scho!ol Employes' Retirement System 
he or she may do so upon the condition set forth in the Act of April 
21, 1921. 'fhis condition is that the employe re:o;tore to the Public 
School Annuity Savings Fund his or her accumulated deductions 
as they were at the time of his or her separation, and thereupon 
"the annuity rights forfeited by him or her at that time shall be 
restored." 

You are, therefore, advised that the School Employes' Retirement 
Board can give the particular empl~ye whose case is before you 
credit in the School Employes' Retirement System for the seryice 
which he rendered while in the Department of Public Instruction 
and while a member of the State Employes' Retirement System upon 
his compliance with the provision of the Act of April 21, 1921 as to 
restoring his accumulated deductions to the date of hi~ withdrawal 
from your System. 

Yours very truly, 

DEPARTMENT OF ,JUSTICE, 

WM. Y. C. ANDERSO:K, 

DrJHtfy Atfol'lley Or1wral. 
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School Employes' Retirement Board-Authority to require a school employe apply
ing for a disability retirement allowance to pay back contributions on his full 
salary or on a maximum salary-Acts of 1917 , P. L. 1043 and 19f2 5, P. L. 16f2. 

The "final salary" is the average annual salary earnable by contributor as an 
cmploye for ten years of service immediately preceding retirement and the retire
ment allowance should be computed on his full average salary for said period. 

Since July 1, 1925, the School Employes' Retirement Board has authority to 
permit employes seeking disability allowances to make up their back contributions. 

Department of .Justice, 
Harrisburg, Pa., May 3, 1926. 

Mr. H. H. Baish, Secretary, School Employes' Retirement Board, 
Harrisburg, Pa. 

Sir: On April 20, 1926, you requested an opinion as to the effect 
of the Act of April 7, 1925, P. L. 162, on two questions, which you 
set forth as follows: 

"Under date of March 2, 1926 a school employe ap
plied for a disability retirement allowance to date from 
June 1, 1925. This employe received a salary in excess 
of $2000 per year for the service rendered between July 
1, 1919 and June 1, 19i25. 

"The Retirement Board is uncertain as to whether this 
employe should be required or has the right to pay up 
his back contributions on his salary in excess of $2000 
per year, and the Board is also uncertain as to whether 
his retirement allowance should be ·computed on his' 
full salary or only on a maximum salary of $200'0 pe:' 
year." 

The Act of April 7, Hl25, is legislation that amends the Act of July 
18, 1917, P. L. 1043, which was "An Act establishing a public school 
employes' retirement system, and creating a retirement board for 
the administration thereof; establishing certain funds from contribu
tions by the Commonwealth and contributing employes, defining the 
uses and purposes thereof and the manner of payments therefrom, 
and providing for the guaranty by the Commonwealth of certain of 
said funds; imposing powers and duties upon boards having the 
employment of public school employes; tlxempting annuities, al: 
lowances, returns, .· benefits, and rights from taxation and judicial 
process; and providing penalties." 

The two Acts must therefore be read together. So reading them, 
your last question will be answered first. Clause 17 of Section 1 of 
the earlier Act in which the method of computing the "final salary" 
of an employe entitled to a retirement allowance is defined, has been 
amended in the later Act by eliminating therefrom any maximum 
salary. The "final salary" now is the average annual salary earnable 
by a contributor as an employe for the ten years of service immediately 
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preceding retirement. The retirement allowance to · which the ap
plicant whose case you have under consideration may be entitled 
should therefore be computed on his full average salary for the ten 
years preceding his retirement. 

Passing to your first inquiry, your attention is directed to the 
chronology of the situation. The provisions of the amendatory Act 
of April 7, 1925, did not become applicable until July 1, 1925, so far 
as concerrn:~d those persons who were on the retired list of Pennsyl
vania Public School Employes at the time that Act was approved by 
the Governor, and those provisions, from and after July 1, 1925, have 
been subject to such rules and regulations as the Retirement Board 
may adopt with respect to 1.he class of persons just mentioned. The 
pres.ent applicant was not on the retired list on April 7, 1925. In fact, 
his disability is not claimed to have begun until June 1, 1925. His 
application was not presented to you until March 2, 1926. 

This order of events narrows your question to what is the correct 
interpretation of the last sentence of Section 6 of the amendatory 
Act of April 7, 1925. That sentence reads: 

"Except in the case of disability retirement, no em
ploye _shall be required to make up any payments for the 
school years nineteen hundred nineteen to nineteen hun
dred twenty-five, inclusive." 

It is . the opinion of this Department, and you are advised, that 
this sentence means when read in conjunction with the previous 
portion of the section under consi~eration, that since July 1, 1925, 
the School Employes' Retirement Board has had the power and the 
right to .require, and also to permit, employes seeking disability 
allowances or annuities to make up their back contributions on their 
salaries. This is evidently the legislative intent, especially in view 
of the new definition of "final salary", of applicants, to which your 
attention has already been called. 

The present applicant having between July 1, 1919, and June 1, 
1925, received for. his services a salary in excess of $2000 per year, 
the granting of a disability retirement allowance should be condi
tioned on his payment qf such amount as you compute on his "final 
salary," less credit for such payments as he has already made, in 
accordance with the definition of "final salary," contained in the Act 
,of July 18, 1917, P. L. 1043, to which reference has already been made. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. Y. C. ANDERSON, 

Dep'lity Attorney General. 
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School Pensions-Disability-Age limit-Marriage after retirement-Ruling of 
Pittsburgh School District barring rnarried wo'llien. 

The Act of July 18, 1917, 1043, relating to pensions for public school teachers, 
providing the manner in which "retirement upon disability," &hall be made and 
discontinued, does not make marriage a caus~ for the discontinuance of the allow
ance. The fact that the Pittsburgh School District has adopted a local ruling 
that married women will not be employed as school t€achers would not bar such 
allowance, where· the teacher had been married subsequent to her retirement. 

Departm~nt of Justice, 
Harrisburg, Penna., December 8, 1926. 

Dr. H. H. Baish, Secretary, School Employes' · Retirement Board, 
Harrii;;burg, Pennsylvania. 

Sir: This Department is in receipt of your letter of November 3rd, 
in which you ask whether the disability retirement allowance granted, 
on September 20th, 1926, to the former Miss Esther V. Johnson, who 
was .until such retirement a public school teacher in a Pittsburgh 
school district, should be discontinued because of her marriage since 
September 20th, 1926. 

Under a ruling or policy of the Pittsburgh school district, the 
for~er Miss Johnson, if and when restored to health, will no longer 
be. eligible to teach in the public schools of that district, provided 
she is stili married. Under these circumstances the Retirement 
Board is uncertain whether or not the former Miss Johnson should 
continue to receive presently the disability retirement allowance 
granted to her. 

Section 13 of the Act of July 18, 1917, P. L. 1043 provides the 
manner in which "retirement upon disability shall be made and 
discontinued.)) ,Assuming that the disability retirement allowance in 
the instant case was properly granted the Act contains the following 
provisions for its discontinuance: 

"2. Once each year the retirement board may require 
any disability annuitant, while still under the age of 
sixty-two years, to undergo medical examination by a 
physician or physicians, designated by the retirement 
board; said examination to be made at the place of re
sidence of said beneficiary, or other place mutually 
agreed upon. Should such physician or physicians there
upon report and certify to the retirement board that 
such disability beneficiary is no longer physically or 
mentally incapacitated for the performance of duty, or 
that such . disability beneficiary is able to engage in a 
gainful occupation, and should the retirement board con
cur in such report,· then the amount of the State annuity 
shall be discontinued, or reduced to an amount that 
shall be not in excess of the amount by · which the 
amount of the last year's salary of the beneficiary, as 
an employe, exceeds the present earning capacity of the 
contributor. 

H-30 
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"3. Should any disability annuitant, while under the 
age of sixty-two years, refuse to submit to at least one 
medical examination in .any year by a physician or 
physicians designated by the retirement board his or 
her State annuity shall · be discontinued until the with
drawal of such refusal; and, should such refusal continue 
for one year, all his or her rights in and to the State 
annuity constituted by this Act shall be forfeited. 

"4. Upon application of any beneficiary under the age 
of six<.ty"two years, drawing a retirement allowance 
under the provisions of this Act, said beneficiary may be 
restored to active service by the employer by whom he 
or she was employed at the time of his or her retirement. 
Upon the restoration of a beneficiary to active service, 
his or her retirement allowance shall cease." 

There is no hint in these provisions that the disability retirement 
allowance shall, under any circumstances, be discontinued by reason 
alone of any local school district ruling or policy to the effect that 
married women shall not be eligible to positions as teachers. Mar
riage, under the Act, is not a ground for discontinuance of a dis
ability retirement allowance. 

If as a result of some future periodical medical examination the 
former Miss Johnson, while under the age of sixty-two years, shall 
be found physically and mentally capable of resuming her duties as a 
teacher or engaging in other gainful occupation and should she then 
still be married and unable or unwilling to secure a position as a 
teacher in the Pittsburgh school district or elsewhere in the public 
schools of Pennsylvania or to otherwise engage in gainful occupa
tion, then the question of the discontinuance of her disability retire
ment allowance and her withdrawal from the Retirement System will 
properly arise under the provisions of Sections 12 and 13 of the said 
Act of July 18, 1917 as amended. 

I am therefore of the opinion that until the present disability of 
the former Miss Johnson is removed no question can arise as to her 
right to continue to receive her disability retirement allowance by 
virtue of the local ruling or policy of the Pittsburgh school district 
uot to employ married woinen. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

LEON D. METZGER, 
Deputy Attorney General. 
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OPINIONS TO THE SESQUI-CENTENNIAL COMMISSION 

Sesqui-Centennial Commission-State Building-Pay-toilets. 

The Commission has authority to install pay-toilets in the State building erected 
by it, the money to be used for the sanitation of the building during the exhibition. 

Department of Justice, 
Harrisburg, Pa., June 7, 1926. 

Major R. Y. Stuart, Chairman, State Sesqui-Centennial Commission 
Room 926 Widener Building, Philadelphia, Pennsylvania. 

Sir: By informal inquiry you have requested the opinion of this 
department upon the following question: Has the State Sesqui
centennial Commission appointed by the· Governor under the Act of 
April 24, 1925, (Appropriation Acts, P. 160) authority to install in 
the building erected by it under said act pay (coin-box) toilets and 
use the money so received for the sanitation of said building during 
the Sesqui-Centennial Exhibition? 

The said act provides that the Governor shall appoint a Commis
sion of three . persons of whom he shall designate one as chairman 
and one as secretary, and that the Governor shall be ex-officio a mem
ber of said Commission. The act appr~priates $750,000 and gives 
the said Commission full authority to determine the manner in which 
said appropriation shall be expended. It further provides that the 
Commission "may in its discretion arrange for the erection of a 
suitable building to be known as the Pennsylvania Building~ * * " 
and for an exhibit of the resources, manufactures, industries,? agri
culture and other activities of this Commonwealth and its people." 

You say that the Commission has caused the erection of said build
ing and provided for an exhibit therein as authorized by the provision 
of the. statute above quoted; that toilets will be necessary in said 
building and it may be found desirable to install pay toilets in order 
that the use of the facilities · provided may be restricted as far as 
practicable to those who use the building for viewing such exhibit. 

It cannot be doubted that provision of toilet facilities for the 
c1istodians of and visitors to such an exhibit as the statute authorizes 
is necessary to the success of the exhibit, nor that such restriction 
of use of the facilities as will result from the imposing of a small 
charge in their use may be found expedient for the purpose of limiting 
the use of the facilities to such necessity. The use of the money so 
received for the sanitation of the building is within the discretion of 
the Commission to "arrange for * " * an exhibit". Neither the 
Administrative Code nor the Act of May 25, 1907 P. L. 259 requiring 
certain state officials and boards therein listed to pay daily into the 
state treasury all fees and other moneys received, · and to file daily in 
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the office of the Auditor General and in the office of the State T'reas
urer an itemized statement thereof, has any application to the State 
Sesqui-Centennial Commission appointed under the said Act of 1925. 

Your question is therefore answered in the affirmative. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIPP. WELLS, 
Deputy Attorney General. 

Sesqui-Oentennial Commission-Insurance on Exhibits Displayed in State B1iild
ing-Act of 1925, Avp. Act page 160. 

The Commission is authorized to provide insurance on exhibits loaned for dis
play in the State building, and to pay the premium on such insurance. 

Department of Justice, 
Harrisburg, Pa., October 27, 1926. 

Honorable Clyde L. King, Cfiairman, Sesqui-Centennial Commission, 
Philadelphia, Pennsylvania. 

Sir: I have before me bill from Beidler & Bookmyer, Inc., to your 
Commission for insurance on those exhibits displayed in the State 
Building at the Sesqui-Centennial Exposition which were loaned to 
your Commission for exhibition at said building. 

The policies of insurance were taken out as part of the arrange
ments for the lending of said exhibits by the parties making the loan~; 
and it is my opinion that since the insured exhibits and property 
were not and are not owned by the Commonwealth, it was within 
the power of your Commission to provide the insurance for which 
the bill and requisition for $5,775.00 premium were made out. 

Under Section 2 of the Act of April 24, 1925 (Appropriation Acts 
page 160) it is provided with regard to your Commission as follows: 

"The Commission appointed, as herein provided shall 
have full authority to determine the manner in which 
the appropriation made by this Act shall be expended." 

Again ~n Section 3 the Legislature provided that 
"1'he money appropriated by this Act shall be ex

pended only as authorized and directed by the said 
Commission." 

The above quoted provisions of the Act appropriating $750,000.00 
for your Commission to expend "for and during the celebration of 
the Sesqui-Centennial" established beyond all doubt the power of 
your. Commission, if it so "authorized and directed" to provide for 
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the loan of exhibits and to insure them as a natural and necessary 
expenditure in connection with the exhibitions provided for. 

It is probable that many of the loaned exhibits could not be re· 
placed by the use of money. Nevertheless, it is only fair and proper 
that the owners be protected to the extent obtainable through 
ill!surance, and such insurance, when "authorized and directed" 
by your Board comes clearly within the purview of the Appropriation 
Act in question. 

Therefore, like all other expenditures when "authorized and 
directed" by your Commission, payment of the premium of $5,775.00 
should be brought about, as is provided in the law, by being "drawn 
from the State Treasury upon warrants of the Auditor General, drawn 
upon requisition by the Chairman of the said Commission, counter
signed by the Secretary of the said Commission." 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINIONS TO STATE EMPLOYES' RETIREMENT BOARD 

State Employes' Retirement Association..-Eligibility for Membership therein by cer
tain State employes-"Salaries" defene~"State Employe" definett--Acts of 
Febnuvry '27, 1865, P. L. 4, April 13, 1866, P. L. 104, May 2, 1899, P. L. 184, 
May 8, 1919, P. L. 159, June 20, 1919, P. L. 521, Section 15, June 27', 1923, P. L. 
858, paragraph 6, Sec. 1, Jitly 8, 1919, P. L. 7'82, Jitly 15, 1919, P. L. 963, July 
17', 1919, P. L. 1025, July 21, 1919, P. L. 107'2. 

The Mercantile Appraisers of the City of Philadelphia, being paid on a fee basis 
are not eligible to membership in the State Employes' Retirement Association ; 
the Mercantile Appraisers of the County of Allegheny, being paid on a yearly salary 
basis are eligible. to membership ; the Mercantile Appraisers of counties of the 
State having a population of less than 1,000,000 inhabitants, being paid on a fee 
basis, are not eligible to membership. Clerks appointed by the Auditor General 
employed in the county treasurer's office in counties having a population of more 
than 1,000,000 and less than 1,500,000 inhabitants, engaged to assist the Mercan
tile Appraisers in the collection of mercantile tax, paid on a monthly salary basis, 
are eligibll' to membership; Clerks or investigators appointed by the Auditor Gen
eral and employed in the county treasurer's office of any county in the investigation 
of returns for the purposes of mercantile tax pursuant to the Act of July 21, 1919, 
paid on a . monthly salary basis, arfl eligible to membership. Clerks appointed by 
Ube Auditor General in the Register of Wills Office in the county of Allegheny and 
in counties having a population of 1,500,000 inhabitants engaged in the collecting 
and paying over of inheritance taxes, paid on a monthly salary basis, are eligible 
to membership, but such clerks in counties having a population of more than 
1,500,000 inhabitants engaged in the collection of inheritance taxes are not eligible 
to membership. Investigators appointed by the Auditor General in the various offices 
of the Registers of Wills in counties of less than 1,500,000 inhabitants engaged in 
assisting the Registers in collecting inheritance taxes and paid on a monthly or 
yearly salary basis, are eligible to memberhip, but clerks so employed paid on a 
fee basis are not eligible. 

Department of Justice, 

Harrisburg, Pa., January 8, Hl25. 

Honorable Clyde L. King, Chairman, State Employes' Retirement 
Board, Harrisburg, Pennsylvania. 

Sir: You have inquired of this Department to be advised as to the 
eligibility of five cla,sses of persons for membership in the State 
Employes' Retirement Association. You make this inquiry because 
of a request which has been made of your Board by the Auditor 
General of the Comm®wealth concerning the same. The Auditor 
General in his letter lists the several classes of employes as follows: 

1. The Mercantile Appraisers of Philadelphia and 
Pittsburgh who are employed on a yearly salary basis 
for the purpose of making appl'~isements in these 
counties. 

2. The Mercantile appraisers in other counties of 
the State who make the mercantile appraisements in 
their respective counties, and whoi are paid on a fee 
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basis, depending upon the number of appraisements 
made. 

3. Clerks employed in the Treasurer's office in the 
counties of Allegheny, Philadelphia and several other 
counties, who are engaged in work in connection with 
the collection of State taxes and who are paid on a 
monthly salary basis. 

4. Clerks in the Register oif Wills office in the 
counties of Allegheny, Philadelphia and several other 
counties, who are engaged in work in connection with 
the collection of Inheritance Taxes and who are paid 
on a monthly salary basis. 

5. Investigators in the various offices O(l'. the Register 
of Wills, who make investigations and collect data con
cerning the taxability of the decedents, some of whom 
are paid on a monthly salary basis, and others on a fee 
basis, depending upon the number of cases they handle 
and report. 

We shall co·nsider these questions in the order mentioned. 
1. Are the Mercantile Appraisers of the Cities of Philadelphia 

and Pittsburgh eligible for membership in the State Employes' 
Retirement Association? The Mercantile Appraisers of the City 
of Philadelphia are five in number, apJ>Oiinted by the Auditor 
General and the City Treasurer for a term of four years each, under 
the provisions of the Act of July 17, 1919, P. L. 1025, which Act also 
provides that the ''compensation of said appraisers shall be &.s now 
prnvided by law.'' The Act providing for the compensatiou of tht 
Mercantile Appraisers for the City and County of Philadelphia i$. 
the Act of April 13, 1866, P. L. 104. In accordance with this Act 
"the said appraisers of mercantile taxes shall receive for the classifi
cation of each person, in iieu of the compensation now fixed by law, 
the sum of sixty-two and a half c~nts." 

The St[j,te Employes' Retirement Act of June 27, 1923, P. L . 858, 
provides in paragraph 6 of Section 1 thereof as follows: 

"'State Employe' shall mean any person holding a 
State office .under the Commonwealth of Pennsylvania, 
or employed by the year or by the month by the .State 
Government of the Commonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State Em
ploye' shall not include judges, and it also shall not in
clude those persons defined as employes in section one, 
paragraph seven of the Act, approved the eighteenth 
day of July, nineteen hundred seventeen (Pamphlet 
Laws, one thousand forty-three), entitled 'An Act es
tablishing a public school employes' retirement system' 
as amended by section one, paragraph seven of the Act: 
approved the twenty-first day of April, nineteen hun
dred twenty-one (Pamphlet Laws, two hundred fifty
::five) ." 
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' 
Does the meaning olf "State Employe", as used in the State Em-

ployes' Retirement System Act, include the Mercantile Appraisers 
of the City of Philadelphia? It will be noted by the definition 
aboye quoted that two classes of persons are referred to in said 
meaning or. definition of "State Employe". In the one class are 
those persons employed "by the year or by the month by the State 
Government"; in the other are those persons "holding a State 
offke under the Commonwealth." When we consider the Retire
ment Act in its general scope and scheme of OIQeration, we find that 
the definition of the term "State Employe" must necessarily be 
qualified. Paragraph five of Section seven of said Act provides in 
part as follows : 

'"l'he head of each department shall cause to be de
ducted on each and every pay-roll of a contributor, foil' 
each and every pay-roll period subsequent to December 
thirty-first, nineteen hundred twenty-three, such per 
centum of the total amount of salary earnable by the 
contributor in such pay-roll period as shall be certified 
to the head of each department by the retirement board 
as proper, in accordance with the provisions of this act." 

From the provisions just quoted, as well as other parts of said 
Section, , it will be readily seen that whether the person is a State 
officer of the Commonwealth or is employed by the year or by the 
month by the State Government, the pro,¥isions of the Act are 
ma.de and intended . to operate for those persons who receive a 
"salary." In other words, the provision just quoted, as well as 
the other provisions of the .Act C01ncerning the deductions and 
collection of · contributions, clearly indicate that the Legislature 
intended that the Act was not meant to apply to any person who 
was paid on a fee basis. It would be almost imp01Ssible to pro
vide regulations that would properly meet uncertainties of de
ductions from persons pl'!,id on a · fee basis. Fees are compensa
tions for particular acts or services. Consequently, where certainty 
as to amount and ,times oif deductions are necessary, as it is in 
a system of the ·character of our 'state Employes' Retirement System 
established by said Act of .June 27, 1923, P. L. 358, the Act becomes 
unworkable fpr those persons who are paid on a fee basis, and we are 
of the opinion that the Act can not apply tol any person receiving 
fees. Therefol'.e,, tl;le. term "State . Employe" as used in the Retire· 
ment Ac,t cannot include the Mercantile. Appraisers of the city of 
Philadelphi:;i. who are paid on .a fee basis. 

The l\lercantile Appraisers of the City of Pittsburgh are appointed 
by tbe . ~uditor: General . under the provisions of the Act of May 8, 
1919, P. L . . 159. : These Mercantile Appraisers although they prob
al;>~y ,have. ,ijiejr office in the. City of Pittsburgh are under the pro-
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visions of said Act appraisers for the entire county of Allegheny. 
They are five in number but "each receive a salary not to exceed the 
sum of $5,000.00 per annum, which salary shall be fixed by the Auditor 
General", as provided in Sectio1n one of said Act. The duties they 
perform in the matter of taxation for the State Government are 
important in the State's fiscal system as now established. Irre
spective of the question as to whether they are persons "holding 
a State office under the Commonwealth of Pennsylvania", they are 
clearly persons, "employed by the year or by the month by the 
State Government Jf the Commonwealth of Pennsylvanila", and 
being paid a "salary" out of State funds they are eligible to the 
State Employes' Retirement Association. 

2. Are the Mercantile Appraisers in the other Counties of the 
State, that is, the Counties having a population of less than one 
million in.habitants eligible to become members of the State Em
ployes' Retirement Association? The Act of May 2, 1899, P. L. 184 
as amended by the Act of July 15, 1919, P. L. 963 provides that the 
Mercantile Appraisers in Counties having a population of less than 
one million inhabitants shall be appo)inted annually by the Auditor 
General and in each such county one Mercantile Appraiser is ap
pointed. The compensation of these Mercantile Appraisers is pro
vided by the Act of February 27, 1865, P. L. 4. This Act provides for 
their payment entirely on a fee basis. Consequently, these ap
praisers have no different standing so far as the State Employes' Re
tirement Act is concerned tllan do the Mercantile Appraisers for the 
City of Philadelphia, which we have previously fully discussed. There
fore, you are advised that the Mercantile Appraisers of the Counties 
of the Commonwealth having less than one million inhabitants are 
not eligible to the State Employes' Retirement Association. 

3. Are the clerks employed in the Treasurer's office in the coun
ties of Allegheny, Philadelphia and the several other counties 
of the State where they are employed, which clerks are engaged in 
work in connection with the collection of State taxes, eligible to 
membership in the State Employes' Retirement Association? 
Under the Act of May 8, 1919, P. L. 159, the Auditor General is 
authorized to appoint in counties having a population of more than 
one million and less than one million five hundred thousand in
habitants, such clerks as he may deem necessary to assist the Mer
cantile Appraisers, and shall fix their salaries. These clerks are paid 
on a monthly salary basis out of State funds collected by the Mer
cantile Appraisers and paid into the County Treasury for the use of 
the Commonwealth. These clerks are appointed by the Auditor Gen
eral, an elective officer of the State Government, for the sole purpose 
of service in the collection of State taxes in the respective county 
where they are directed by the Auditor General to serve and he 
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fixes their salaries for such service. 'l'he are unquestionably em
ployes of the State Government, and being paid on a monthly 
salary basis, are clearly within the meaning of the term "State 
employe", as set forth in paragraph 6, Section 1 of said Act of 
June 27, 1923, P. L. 85.S as above quoted. 't'hey are, therefore, eligible 
to membership in the State Employes' Retirement Association. 

As to the clerks employed in the 'freasurer's office in the county 
of Philadelphia, and in several other counties of the State where the 
population is less than one million inhabitants, "who are engaged in 
work in connection with the collection of State taxes and who arc 
paid on a monthly salary basis," the letter and inquiry of the Audi
tor General does not advise as to the basis upon which their appoint
ment is made nor the particular character of their work, and we are 
unable to find any Act of Assembly applicable to such appointment of 
clerks unless it 'be the Act of July 21, 1919, P. L. 1072 amending sec
tion 7 of the Mercantile License Tax Act of May 2, 1899, P. L. 184, 
which provides that where the vender or dealer makes inaccurate 
returns or the appraiser fails to make accurate reports, "it shall be 
the duty of the Auditor General to: investigate and ascertaii:i the 
character and amount or volume of business transacted by such 
dealer or dealers, vender or venders, . during the calendar year pre· 
ceeding the year for which the tax is to be ·paid." All clerks or in
vestigators appointed by the Auditor General, in pursuance of the 
provisions of said Act o.d' July 21, 1919, who are paid on a monthly 
salary basis, are within the meaning of the term "State Employe'' as 
defined in paragraph 6 of Section 1 of the Act of June 27, 1923, P . L. 
858, and are eligible to membership in the State Employes' Retirement 
Association. 

4. Are the clerks in the Register of Wills office in the counties of 
A1legheny, Philadelphia and several other counties, who are engaged 
in the matter of collection of inheritance taxes, eligible to member
ship in the State Employes' Retirement Association? The Act of 
July 8, 1919, P. L. 782 provides, in the first section thereof, as follows: 

"That all clerks and o,ther persons, other than ap
praisers, required to assist any Register of Wills, in any 
county of this commonwealth having a population of 
less than one million five hundred thousand inhabitants 
in collecting and paying over inheritance taxes shall be 
appointed and their compensation fixed by the Auditor 
General, and, upon his approval and order, shall be paid 
out of the said taxes in the hands of the registers, to
gether with other necessary expenses incident to the col
lection of such taxes." 

These clerks are engaged in the work of the collection of taxes for the 
State Government, under appointment by the Auditor General author-
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ized by law, whose compensations are also fixed by the Auditor Gen
eral, and although their services are being performed in the Register 
of Wills office of the respective counties they are just as much en
gaged in the service of the State Government as if they were perform
ing their duties in the Auditor General's 01ffice. They are employes of 
the State Government, and being paid on a monthly salary basis from 
State funds, are clearly within the meaning of the term "State Em
ploye" as given in paragraph 6 of Section 1 of the Employes' Retire
ment System Act of 1923, and, therefore, eligible to membership in 
the said system. 

As to clerks and other persons, other than appraisers, and those 
emplO'yed for expert appraisement purposes, assisting Register of 
Wills, in Counties having a population of more than one million five 
hundred thousand inhabitants, engaged in ·collecting and paying over 
inheritance taxes we find that these clerks are not appointees of the 
Auditor General. There is no law giving him such authority of ap
pointment n0:r any law giving him the right to fix their compensation. 

In Section 15 of the Act of June 20, 1919, P. L. 521, among other 
things, it is provided that "the Auditor General, in the settlement 
of accounts of any register, may allo1w his costs of advertising and 
other reasonable fees and expenses incurred in the collection of the 
tax." However, this provision does not put the power of appointment 
of clerks necessary to assist the Register in collecting inheritance 
taxes in the hands o;f the Auditor General in the counties having a 
population of over one million five hundred thousand inhabitants. 
These clerks are not State Employes. Accordingly, we are of the 
opinion that clerks and other persons assisting the Register of Wills 
in counties having a population of over one million five hundred thou
sand inhabitants, engaged in collecting and paying over inheritance 
taxes, are not eligible to membership in the State Employes' Retire
ment Association. 

5_ Are investigators in the various offices of the Register od' Wills, 
who make investigations and collect data concerning the taxability 
of decedents' estates for State purposes, eligible to membership in the 
State Employes' Retirement Association? These investigators are ap
pointed by the Auditor General and are engaged in the respective 
Register of Wills offices to which they are directed by the Auditor 
General to perform their duties in work similar to that performed 
by the clerks in the offices of the Register of Wills appointed by the 
Auditor General in connection with the collection of inheritance taxes 

' and we are of the opinion they are on exactly the same basis and are 
entitled to. membership in the State Employes' Retirement Associa
tion, if they are paid on a monthly salary basis. These investigators 
we presume are employed under the provisionE? of the Act of July ·s. 
1919, P. L. 782. However, in cases where these investigators are paid' 
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on a fee basis they are not eligible for membership in the State Em
ployes' Retirement Association for the same reason as abo:ve set forth 
in the discussion of the question of the eligibility of Mercantile Ap· 
praisers of the City of Philadelphia who are paid on a fee basis. 

It will be noted that in the above five classes of officers or employes 
·cases where eligibility to membership in the State Employes' Retire
ment Association is allowed they do not receive their salary directly 
from the State Treasury, but under the provisions of the Acts pro
vided for and regulating their employment and payment, they receive 
their salary checks either from the County Treasurer or from the 
Register of Wills in the respective county in which they are perform
ing their particular service for the State, with the approval of the 
Auditor General. They are paid out of the State funds collected by 
the County Treasurer or Register of Wills as the ease may be. The 
salaries are paid regularly as provided by law, but the particular 
State tax moneys are turned over to the Statei Treasurer by the. 
County fl'reasurer or Register of Wills as the case may be. 

Therefore, where any of these employes are eligible to membership 
in the State Employes' Retirement Association, the question naturally 
arises as to how their contributions will be deducted because the Act 
itself provides for the method of deduction of these contributions by 
the State Treasurer from the payrolls of the members of the Retire· 
ment Association as the same shall be certified in accordance with 
the Act. Although this method of deduction is clearly provided for in 
the Act, the collection of these contributions is entirely an adminis
trative matter, and the Legislature could certainly never have in
tended that persons in the employ of the State Government who were 
otherwise eligible to! membership in the State Employes' Retirement 
System should lose their right to the same because they were not paid 
their salary directly from the State Treasurer, but indirectly through 
some other officer or person acting for the State. This would surely 
not be equitable .or just, and inasmuch as the collection of these de
ductions is simply an administrative matter, and the further .fact that 
under paragraph 5 o.f Section 4 of" said Act, the Retirement Board is 
authorized to establish rules and regulations for the administration 
of the funds created by this Act, and for the transaction of its busi
ness, we are of the opinion that the Retirement Board has sufficient 
authority to establish rules and regulations for the deduction and 
collectio.'n of the contributions to the Retirement Association of the 
persons above referred to, who are eligible to membership in said 
State Employes' Retirement Association. 

Therefore, we answer specifically the questions submitted to us as 
'follows: 

1. The Mercantile Appraisers of the City of Philadelphia, being 
paic;l on a fee basis, are not eligible to membership in the State Em-

H~l 



482 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

ployes' Retirement Association. 'l.'he Mercantile Appraisers of the 
County of Allegheny which includes the City of Pittsburgh, paid on a 
yearly salary basis, are eligible to become members of said :Associa
tion. 

2. The Mercantile Appraisers of counties of the State having a 
population less than one million inhabitants, being paid on a fee 
basis, are not eligible to membership in the State Emplotyes' Retire
ment Association. 

3. Clerks appointed by the Auditor General, employed in the 
County Treasurer's office in Counties having a population of more 
than one million and less than one million five hundred thousand in
habitants, which includes the county of Allegheny, engaged to assist 
the Mercantile Appraisers in the collection of mercantile tax, and 
paid on a monthly s•alary basis, are eligible to membership in the 
State Employes' Retirement Association. Clerks or investigators 
appointed by the Auditor General and employed in the County 
Treasurer's office of any county in the investigation of returns for the 
purposes of mercantile tax in pursuance to the provisions of the Act 
of July 21, 1919, P. L. 1072 and paid on a monthly salary basis, are 
eligible to membership in the State Emplotyes' Retirement Association. 

4. Clerks appointed by the Auditor General in the Register of 
Wills office in the county of Allegheny and in counties having a popu
lation of 01ne million five hundred thousand, engaged in the collect
ing and paying over of inheritance taxes who are paid on a monthly 
salary basis, a.re eligible to membership in the State Employes' Re
tirement Association. But these clerks assisting the Register of Wills 
in Counties having a population of over one million five hundred 
thousand inhabitants, engaged in the collection of inheritance taxes, 
are not eligible to membership in tl:).e State Employes' Retirement 
Association because they are not State Employes. 

5. Investigators appo~nted by the Auditor General in the various 
offices of the Register of Wills in the counties of less than one million 
five hundred thousand inhabitants, who are engaged under the pro· 
visions of the Act of July 8, 1919, P·. L. 782 in assisting said Registers 
in coUecting inheritance taxes and paid on a monthly or yearly salary 
basis, are eligible to. membership in the State Employes' Retirement 
Association, but those clerks so employed who are paid on a fee basis 
are not eligible. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 
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Retire1?1'ent of State employees-Prior service--Service in legislature--A.cts of May 
24, 1923, and June 21, 1923-Constitutional law. 

1. A member of the general assembly does not come within the meaning of the 
term "State employee" as used in the Act of May 24, 1923, P. L. 436. 

2. Under the Act of .Tune 27, 1923, P. L. 858, members of the legislature are not 
"State employees" employed by the year or month by the State government. 

3. The Constitution makes a clear distinction between members of the general 
assembly an~ other State officers. 

4. Fornier memers of the general assembly employed in the executive branch of 
the gov-ernment are not eligible to become members of the retirement system created 
by the Act of June 27, 1923, P. L. 858, and as to them the question whether they 
are entitled to receive prior service credit for the years they served in the assembly 
does not apply. 

Department of Justice, 
Harrisburg, Pa., February 10, 1925. 

Honorable Clyde L. King, Chairman, State Employes' Retirement 
Board, Harrisburg, Pennsylvanfa. 

Sir: In an inquiry to this Department you as Chairman of the 
State Employes' Retirement Board, enclosed a letter which contains 
the following: · 

"I was a Member of the House of Representatives in 
the Sessions of 1901. 1903, 1905, 1907 and 1915,-ten 
years of service "holding a State office under the Com• 
monwealth of Pennsylvania" as provided in the Act of 
1923. I am now, and have been for about seven years 
p1:1.st, employed in the Department of the Auditor Gen
eral. Am I to be credited with seventeen (17) 'years of 
service' under the Act of 1923 or with but the seven 
years served under the Auditor General"?· 

And you make the following inquiry: Shall time of service, as a 
member of the State Legislature, of a person otherwise qualified for 
membersihip in the State Employes' Retirement Associaltion, be 
counted in computing the "prior service" of said person? 

Sectfon 10 of the Act of June 27, 1923, P. L. 858, establishing the 
State Employes' Retirement System, provides in part as follows: 

"In computing the length of service of a contributor 
for retirement purposes, under the provisions of this act, 
full credit shall be given to each original member by the 

·· retirement board for each year of prior service as a State 
employe, as defined in section one, paragraph six and 
thirteen of this act. " " *"-

Paragraph 6 of Section 1 of said act provides as follows: 

"'State Employe' shall mean any person holding a 
State office under the Commonwealth of Pennsylvania, 
or employed by the year or by the month by the State 
Government of the Commonwealth of Pennsylvania irt 
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any capacity whatsoever. But the term 'State employe' 
shall not include judges, and it also shall not include 
those persons defined as employes in section one, para
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen. (Pamphlet Laws one 
thousand forty-three), entitled 'An Act establishing a 
public school employes' retirement system,' as amended 
by section one, paragraph seven of the act, approved the 
twenty-first day of April, nineteen hundred twenty-one 
(Pamphlet Laws, two hundred fifty-five). In all cases 
of doubt the retirement board shall determine whether 
any person is a State employe as defined in this para
graph, and its decision shall be final". 

Paragraph 13 of Section 1 of said act provides as follows: 

" 'Prior service' shall mean all service completed not 
later than the thirty-first day of December, nineteen 
hundred twenty-three." 

Therefore, from these sections of the act, as quoted, the basis for 
allowance of prior service for retirement purposes in the State Em
ployes' Retirement Association, is whether the member was a "State 
employe", during the time of said period of service for which allowance 
of prior service is requested. 

The meaning of said term "State employe" is given entirely in 
said phragraph 6 of Section 1 of said act as above quoted. In 
determining the full scope of this term let us first turn to the former 
retirement acts we find that the first one passed by the Legislature 
was the act of J1me 14, 1!)15, P. L. 973. This was amend«:>d by the Act 
of June 7, 1917, P. L. 559, and the Act of April 20, 1921, P. L. 197. 
It was repealed and superceded by the Act of May 24, 1923, P. L. 436. 
On June 27, 1923, the State Employes' Retirement Act was passed, 
which is the retirement act under consideration. By this Retirement 
Act any State employe who before December 31, 1924 became eligible 
for retirement under said Act of May 24, 19-23, P. L. 436, had the 
option of retirement thereunder, or under the provisions of the State 
Employes' Retirement System Act of June 27, 1923, the act here in 
question. It will be noted by examination of the acts above referred 
to that at each time the original act of 1915 was amended, the mean
ing of the term "State employe" was changed to afford greater scope; 
and when it was superceded by the Act of May 24, 1923, P. L. 436 the 
definition of "State employe" was as follows: 

"Section 1. That the phrase 'State employe', as used 
in this act, includes (a) all officers and employes of the 
executive and legislative branches of the State Govern
ment, including officers and employes of the Department 
of Public Instruction who at the time of retirement are 
not contributors to the State Teachers' Retirement Fund 
and entitled to reti:i:ement in accordance there'With; (b) 



No. 6 OPINIONS OF THE ATTORNEY GENERAL 

all officers and persons employed by the Supreme and 
Superior Courts ; and ( c) all salaried officers and em
ployes of hospitals, asylums, penitentiaries, reforma
tories, and other institutions operated by the Common
wealth." 

485 

It.. will readily be seen that a member of the General Assembly does 
not come within the meaning of the term "State employe" as used in 
the Act of May 24, 1923, P. L. 436. This term among others, includes 
all officers and employes of the Legislative branch of the State Gov
ernment .. Members of the General Assembly cannot be included within 
the meaning of the words "officers and employes" of the Legislative 
branch of . the State Government because the Constitution itself not 
only provides for the election of the presiding officer in each House, 
but also provides in Section 10 of Article 3 thereof that the General 
Assembly shall prescribe by law "the number, duties and compensa
tion of the officers and employes of each House." Accordingly the 
Act of May 24, 1923, P. L. 436, although passed at the same session of 
the Legislature with the State Employes' Retirement System Act of 
June 27, 1923, affords us no assistance in determining the question 
herein involved. By the Retirement Act of June 27, 1923, P. L. 858, 
the term "State employe" is given a still broader scope of meaning. 
Does this meaning of "State employe" as defined in said Act in Para
graph 6, Section I thereof, as above quoted, include members of the 
State Legislature? Are they persons "holding a State office under 
the Commonwealth of Pennsylvania?" 

There cati be no doubt that in a certain sense members of the Gen
eral Assembly are "Public Officers", and that to the extent to which 
they are "Public Officers" they hold their offices under the Common
wealth of Pennsylvania; but the question no·w before us is whether 
it was the intention of the General Assembly when the Act of June 
27, 1923 was enacted that they should be included within the defini
tion of "State employe" already quoted. The answer to this question 
does not depend upon the status of the members of the Legislature 
generally. It is a narrow question of interpretation. In dealing 
with this narrow question the general scope, purpose and scheme of 
the State Employes' Retirement Act in question must be considered. 

As far as employes who are not "officers'' of the Commonwealth 
are concerned, the Act is limited to persons "employed by the year 
or by the month by the State Government". Paragraph five of Sec
tion 7 of the Act provides in part as follows : 

"The head of each department shall cause to be de
ducted on each and every pay-roll of a contributor, for 
each and every pay-roll period subsequent to .December 
thirty-first, nineteen hundred twenty three, such per 
centum of ·the total amount of salary earnable by the 
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contributor in such pay-roll period as ·shall be certified 
to the head of each department by the retirement board 
as proper, in accordance with the provisions of this act." 

The reason for the limitation, as just stated, to persons who are 
not "officers" is ·not only obvious from the provision made for the 
deductions of contributions as indicated by the paragraph just quoted, 
but also a survey of the details of the Retirement System which the 
Act establishes. It would be a matter of great difficulty to calculate 
and regulate the deductions of the contributions to be made each 
month by persons whose compensation is fixed otherwise than by an 
annual or monthly basis. During the first year of operation of the 
Retirement System membership was optional as to old and as to new 
employes; but after December 31, 1924 membership for new employes 
is optional only d-µring the first six months of their employment. Be
ginning the seventh month of their employment membership is com
pulsory. The details of membership and contribution of employes, are 
to be handled by the head of each Department under the direction of 
the Retirement Board. The board which administers the system 
contains two members to be elected from the membership of the As
sociation by the members thereof. 

Members of the Legislature are compensated on a per session basis, 
which is neither an annual nor a monthly basis. If a member of the 
Legislature is a State employe within the meaning of the definition 
of "State employe" in the Act, and the Retirement Board had not 
extended the time, as allowed by the Act, during which State em
ployes may become original members• of the Association, then those 
members who are old members of the Legislature would have been 
obliged after December 31, 1924 to become members of the Retirement 
System, and under Section 7 of the Act it would have been obligatory 
for the State Treasurer after December 31, 1924 to make deductions 
from the salaries of such members of the General Assembly to cover 
their contributions to the Retirement fund. Since December 31, 1924 
persons becoming members of the General Assembly, that is, those 
who are now members, will be compelled to become members of the 
Hetirement Association after their first six months of service. Unless, 
therefore, the Session lasted more than six months the State Treas
urPr would have found that, although members of the General As
sembly had become members of the Retirement Association, they had 
received their compensation for two years in full and it would be 
impossible for him to deduct the contributions to the fund which the 
law requires. If on the other hand the Session lasted more than six 
months deductions could be made only from such compensation as 
was payable after the first six months of the Session, so that members 
of the General Assembly would not contribute to the Fund on the 
same basis upon which all other members of the Association would 
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contribute. It is unthinkable that the members of the General 
Assembly intended such a discrimination in their favor. 

Again under Article II, Section 6 of the Constitution of this Com
monwealth senators and representatives are disqualified during their 
terms of office from appointment "to any civil office under this Com
monwealth". A member of the State Employes' Retirement Board 
iR undoubtedly a "civil officer under the Commonwealth". If mem
bers of the General Assembly were entitled and required to be
come members of the Retirement Association they would be the 
only members of the Association not eligible to be chosen by the 
other members of the Association as members of the Retirement 
Board which is to administer the System. It is not likely that the 
General Assembly intended to create such a situation. 

We are aware of the arguments which have been and doubtless 
will be advanced by those who desire prior service credits for having 
been members of the General Assembly in past years. They argue 
that a member of the Legislature holds a "State office under the 
Commonwealth" and that the Legislature, therefore, must have in
tended that its members should be included in the class of persons 
entitled to membership in the Retirement System. But the Con
stitution itself in dealing with the General Assembly makes a clear 
distinction between members of the General Assembly and other 
State officers. 

Article II of the Constitution deals with "The Legislature". No· 
where in that article are m'embers of the General .Assembly denom
inated officers. They are always referred to as "members", Section 
2 speaks of the "term of service",-not "of office'',-of members. 
Section 5 again uses this expression,-"terms of service". Section 
7 provides that no person convicted of certain crimes "shall be 
eligible to the General Assembly, or capable of holding any office 
of trust or profit in this Commonwealth". Were members of the 
Legislature regarded as "officers" as that term is generally used, 
it would have been unnecessary specifically to mention them in the 
expression quoted. 

A similar distinction appears in Article III, Section 30 of the 
Constitution which provides that any person shall be guilty of 
bribery who shall offer, give or promise any money, et cetera "to 
any executive or judicial officer or member of the General Assembly 
* * *." .Article III, Section 31 provides that the offense of corrupt 
solicitation of "members of the General .Assembly or of public offi
cers of the State * * * shall be defined by law and shall be punished 
by fine and imprisonment''. Article VI, Sectfon 3 provides that 
"the Governor and all other civil officers shall be liable to impeach
ment* * *". Under this section members of the General Assembly are 
clearly not "civil officers". 
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Article VII, Section 1 p:rnvides ''that Senators and Representa
tives and all judicial, State, and County officers" shall take the 
constitutional oath of office. If Senators and Representatives were 
'·State Officers", as that term is commonly understood, it would 
be unnecessary specifically to mention them. This. Section further 
provides that "in the case of State officers and Judges of the Supreme 
Court" the oath shall be filed in the office of the Secretary of the 
Commonwealth. This provision has· never been interpreted to in
clude members of the General Assembly, whose oaths are not sub
scribed or filed. 

Accordingly, the mere use of the expression "any person holding 
a State office under the Commonwealth of Pennsylvania" in the 
Hetirement Act of 1923 does not in any sense disclose a clear in
tention on the part of the General Assembly to include themselves 
within the meaning of this term. On the contrary the instances in 
which the Constitution has treated members of the General Assem~' 
bly and State officers as two distinct classes of public servants1 

\Vould seem to render it necessary for the Legislature specifically 
to mention members of the General Assembly as included within 
the definition of "State employe" in order to entitle them to mem
bership in the Retirement System. 

You are accordingly advised that it is the opinion of this Depart
ment that members of the General Assembly were not contemplated 
as State employes within the meaning of the Retirement Act of 1923. 

1. Because the Act as to members of the General Assembly would 
be practically unworkable; 

2. Because if members of the Legislature were regarded as within 
the Act, the provisions of the Act with regard to contributions would 
give members of the Legislature a preference which would be dis
criminatory in. their favor; and 

3. Because the Constitution of this Commonwealth itself clearly 
establishes a precedent which requires specific mention of members 
of the General Assembly to include them within the meaning of 
provisions relating to "State officers" generally. 

It follows that as members of the General Assembly are not 
tligible to become members of the Retirement System persons em
lJ l o~·p ct i11 tl1e E xt>cuti \' P hrnnch or 1·hp go\'PrnmPnt cannot receive 
vriur ser\'icl' credit fu1· il1 l· _yea1·,; 0 lm·ing \\'liich llwy were members 
uf' the General Assembly. 
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It would seen that the question with which we are aealing is one 
of those which should become the subject of determination by your 
Board as contemplated by the last sentence of clause 6, section l 
of the Retirement Act of 1923. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Retirement Fund--Registration Commissioners for Pittsbitrgk--Oounty and State 
Funds-Act of June 27, 1923, P. L. 858. 

The Board of Registration Commissioners for the City of Pittsburgh, which 
commissioners are appointed under the provisions of the Act of February 17, 
1906, P. L. 49, as well as the employees of said board, are not eligible to mem
bership in the State Employee's Retirement Association created by . the Act of 
June 27, 1923, P. L. 858, as they are paid by the county. The retirement fund 
applies only to those who receive salaries from State funds. 

Department of Justic~, 
Harrisburg, Pa., March 11, 1925. 

Honorable Clyde L. King, Chairman, State Employes' Retirement 
Board, Harrisburg, Pennsylvania. 

Sir: In a recent communication to this Department you advise 
that the Board of Registration Commissioners for the city of Pitts
burgh, created by the Act of February 17, 1906, P, L. 49, request 
advice as to rights of membership of employes of the Board in the 
State Employes' Retirement Association, that the Commissioners 
are appointed by the Governor, that all salaries and expenses of the 
office are paid by the County, and that the Board has several employes 
appointed by the Collllmissioners, some of whom have been employed 
for many years in the services of the Board, and you inquire whether 
these Commissioners and their emp.Joyes are eligible to membership 
in the State EmpJoyes' Retirement Association. 

The State Employes' Retirement Association was created by the 
Act of June 27, 1923, P. L. 858. Section 3 of this Act provides that 
the membership of the association "shall consist of all State employes, 
as defined in paragraph 6 of Section 1 of this Act, who, by written 
application to the Retirement Board, shall, either as an original 
member or a new member, elect to be covered by the retirement 
system." 

Paragraph 8 of Section 1 of said Act provides that the word-

" 'Member' of the retirement association shall mean a 
State employe who shall be a member of the retirement 
association established by this act." 



490 OPINIONS OF THE A'l'TORNEY GENERAL Off. Doc. 

Said paragraph 6 of the same section provides that the words-

.. 'State employe' shall mean any person holdi_ng a 
State office under the Commonwealth of Pennsylvarna, or 
employed by the year or hy the month by the State 
Government of the Commonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State employe' 
shall not include judges, and it also shall not include 
those persons defined as employes in section one, para
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen (Pamphlet Laws, one 
thousand forty-three), entitled 'An act estabiishing a 
public school employes' retirement system,' as amended 
by section one, paragraph seven of the act, approved 
the twenty-first day of April, nineteen hundred twe~ty
one (Pamphlet Laws, two hundred fifty-five). In all 
cases of doubt the retirement board shall determine 
whether any person is a State employe as defined in 
this paragraph, and its decision shall be final." 

From the wording of this last paragraph it will readilJ' be noted 
that, beyond the exceptions therein provided for, the term "State 
employe" shall mean, first, "Any person holding a State office under 
the Commonwealth of Pennsylvania," 01r secondly, "Any person em
ployed by the year or by the month by the State Government o:ll the 
Commonwealth of Pennsylvania in any capacity whatsoever." How
ever, when we consider the purpose intended by the Legislature as 
revealed by the Act, and the general scheme set up for the accomplish
ment of this purpose, we find that the term "State emplOlJe" must 
necessarHy have additional qualification an,d limitation in its scope 
beyond the general meaning suggested by the definition itself. 

Paragraph 5 of Section 7 of this Act provides that deductions shall 
be caused to be made by the head of each department of the State 
Government, on each and every pay-roll Olf a contributor, of such per 
centmn of the salary of the contributor in such pay-roll period as 
shall be certified to the head of each department by the Retirement 
Board as proper, in accordance with the provisions of this Act. It 
also provides that the head od' each department shall certify to the 
Treasurer of the Commonwealth a statement as voucher for the 
amount so deducted. Paragraph 6 of the same section provides fur · 
ther that the State Treasurer on receipt of these vouchers for deduc
tions shall pay each of the amounts soi deducted into the Members' 
annuity savings fund. Altli<;>ugh the procedure provided for the 
making of the deductions is an administrative matter, it must readily 
be seen that the Act is intended to apply only to those State employes 
who are paid salaries out of State funds. 'fhe Retirement System 
and funds thereunder created are based in part on contributions by 
the members of the Retiremen1; Association, deducted from their 
salaries. Th.is fact, together with the certainty sought to be secured 
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by the State Legislature in the collection of these deductions, indi
cates conclusively that the Act in question was intended only to 
apply to those persons paid out of State funds. 

Consequently it is unnecessary for us to determine whether the 
Board of Commissioners and the employes thereunder come within 
the first class of "State employes" as above indicated, to wit, persons 
holding a State office under the Commonwealth of Pennsylvania, be
cause neither ·the Commissioners nor other employes are paid out of 
State :funds as indicated by part of paragraph 16 of the Act of Febru
ary 17, 1906, P. L. 49 as follows: 

"The ·county commissiorners of each county, upon 
proper vouchers, shall provide for the payment of the 
commissioners, registrars and other officers or clerks 
provided by this act. They shall provide such clerical 
assistance for the commissioners as may be reasonably 
necessary, and shall furnish proper rooms for the accom
modation of themselves and their records/' 

The salaries of the Commissioners and the ernployes of the Board 
are paid out of County funds, and the Retirement Act in question was 
never intended to apply to officers or employes paid out of County 
funds. 'l'he fact that the members of your Board are under the law 
appointed by the Governor of the Commonwealth cannot change the 
situation. 

For these reasons, therefore, you are advised that the Commis
sioners of the Board of Registration Commissioners for the city of 
Pittsburgh, a city of the second class, which Commissioners are ap
pointed under· the provisions of the Act of February 17, 1906, P. L. 49, 
as well as the emplo;yes of said Board, are not eligible to membership 
in the State Employes' Retirement Association created ,by the Act of 
June 27, 1923, P. L. 858. 

Yours very truly, 

DEP AR'l'M.l:<.:N'l' OF J U8'l'ICE, 

PHILIPS. MOYER, 
Deputy Attorney Genernl. 
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State Employes' Retirement .A.ssociatio,,,,__Eligibility of Stream Observers to mem
bership thcrein-"f1tate Employe" defined-Acts of June 27, 1923, P. L. 858, 
April 6, 1925, P. L. 141. 
Men employed as Stream Observers by the year and paid monthly are State 

employes within the meaning of Paragraph 6, Section 1, Act of 1925, P. L. 148; 
if they entered the employ of the State subsequent to December 31, 1924, and ibave 
been employed for a period of more than twelve months, membership in the State 
Employes' Retirement .Association is compulsory. 

Department of Justice, 
Harrisburg, Pa., December 31, 1925. 

Mr. Daniel D. Shively, Secretary, State Employes' Retirement Board, 
Harrisburg, Penna. 

Sir: In reply to your memorandum of recent date, inquiring 
whether Stream Observers are required to .join the State Retirement 
Association: 

You say that these men are paid oln a monthly salary basis, hut 
receive only $90.00 per year, and their employment requires their 
time for about one and one-half hours per day. 

Paragraph 6 Of Section 1 of the Act of 1925, P. L. 147, provi!les 
as follows: 

" 'State employe' shall mean any person holding a 
State office under the Commonwea:lth of Pennsylvania, or 
employed by the year or by the month by the State gov
ernment of the Commonwealth of Pennsylvania in any 
capacity whatsoever." (Judges and school employes are 
excepted by proviso contained in the Act.) · 

Section 3 of the Act of 1925, P. L. 148, provides as follows: 

"A state employes' retirement association is hereby or
ganized, the membership of which shall consist of all 
State employes, as defined in paragraph six of section one 
(above referred to) of this act, who, by written applica
tioJn to the Retirement Board, shall, either as an original 
member or a new member, elect to be covered by the 
retirement system. Any state employe who becomes a 
State employe subsequent to the thirty-first day of De
cember, nineteen hundred twenty-five, shall during the 
first twelve months of employment as a State empTOye 
have the option of membership, but after the first twelv~ 
months of such emploiyment as a State employe mem
bership, as a new member shall be compulsory." 

You do not give the length of time these men have been employed. 

In view of the above law, I am of the opinion that these men, em
ployed as Stream Observers by the year and paid monthly, are "State 
employes" within the meaning of Paragraph 6," Section 1 of the Act 
of 1925, P. L. 147, and if they entered the employ of the State subse-
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quent to December 31, 1924, and have been employed for a period of 
more than twelve months, membership in the State Employes' Re
tirement Association is compulsory. 

Very truly yours, 

DEPARTMENT OF JUS1'ICE. 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

State Employes' Retirement Board-Discretionary power, to chatnge a choice or 
election made by the contributor-Act of 1923, P. L. 858. 

Under Sections 11, 13, 14 and 15 of the Act of 1923, the State · Employes' Retire
ment Board has no discretionary power to change an election or choice once made 
by a contributor upon retirement, and the latter is bound by such election. 

Department of Justice, 
Harrisburg, Pa., June 18, 1926. 

Mr. R. E. Haines, Secretary, State Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: In reply to your recent letter relating to the cases of John 
Lawrence Foy and I. M: Gray, I beg to submit the following : 

With reference to the Foy case, your letter states: 

'"John Lawrence Foy was retired from State service 
not voluntary, after 10 years and 1 month service, on 
December 5th, 1925. His monthly annuity amounts to 
$7.99. On February 28, 1926, we sent him his first check 
for the period 12-5-25 to 3-1-~6, amounting to $22.64. He 
cashed this check and wrote us stating that he had been 
misiformed as to the amount of his monthly annuity, as 
$7.99 would be absolutely worthless to him . . He asked 
that the Board reverse its decision in this matter, and 
allow him the balance of his accumulated deductions 
which amounts to $274.43. I wrote to Mr. Foy and ex
plained the value of $7.99 as long as he lives, compared 
with a lump sum settlement of $274.43, but he is still 
of the opinion that he would rather have the large check 
instead of his annuity." 

Section 11, Paragraph 3 of the Act of 1923, P. L. 858-870, provides 
as follows: 

"3. Should a member be discontinued from service, 
not voluntarily, after having completed ten years of total 
service, he shall be paid as he may elect as follows: . 

(a) The full amount of the accumulated deductions 
standing to the credit of his or her individual account in 
the annuity savings fund; or 
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(b) An annuity of equivalent acturial value to his 
accumulated contributions, and, in addition, to State 
annuity, beginning immediately, having a value equal to 
the present value oil' a State annuity beginning at the 
retirement age, of one one-hundred-sixtieth (1-160) or 
one one-hundredth (1-100) of his final salary multiplied 
by the number of years of prior service, plus one one-huJ?-
dred-sh .. --tieth (1-160) or one one-hundredth (1-100) of his 
final salary multiplied by the number of his years of ser
vice as a member." 

In this case the words "as he may elect" means a.s he niay make 
choice of, and having made his election, the employe cannot at a 
later period, change said choice or ·election. It may be that in some 
cases this will work a hardship to the employe because of his present 
financial condition. In view of this, it might be wise to have the Act 
of Assembly so amended that the Board would haYe discretionary 
powers in cases of this kind. It is true that the Act of 1923, P. L. 
862, Section 4, Paragraph 5, provides that '·Subject to the limita
tions of this act and of law, the retirement board shall, from time to 
time, establish rules and regulations for the administration of the 
funds created by this act and for the transaction of its business," but 
I am of the opinion that this paragraph does not give the Board 
power to change the expressed provisions of Section 11, Paragraph 3, 
quoted above. 

I am, therefore, of the opinio'n that Mr. Foy is not entitled to be 
paid the balance of his accumulated deduction which you state 
amounts to $274.43, but shall continue to receive monthly annuity. 

With reference to the case of I. M. Gray: 
Your letter states as follows: 

"Mr. I M. Gray applied for superannuation retire
ment February 18, 1926. His annuity amounts to $15.63 
per month. His accumulated deductions total $251.54. 
Mr. Gray now states that due to illness and business 
reverses, he is in very great need of the $251.54, and 
asked that the Board reverse its decision and grant him 
this amount in lieu of his monthly annuity. I also wrote 
to Mr. Gray, explaining the situation in detail, and 
asked him to accept the annuity for his own good." 

Section 13 of the Act of 1923, P. L. 858-872, provides as follows: 

"Retirement for superannuation shall be as follows: 

(1) Any contributor who has reached the superannu
ation retirement age may retire for superannuation by 
filing with the retirement board a written statement 
duly attested, setting forth at what time, subsequent 
to the execution of said application, he or she desires to 
be retired. Said application shall retire said contributor 
at the time so specified, or, in the discretion of the retire-
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ment board, at the end of the year in which the time so 
specified occurs. 

Allowance on Superannuation Retirement. 

(2) On retir ement for superannuation, a contributor 
shall receive a retirement allowance which shall consist 
of-

( a) A member's annuity, which shall be the actuar
ial equivalent to his or her accumulated deductions· 
and ' 

(b) A State annuity of one one-hundred-sixtieth 
(1-160) or one one-hundredth (1-100) of his or her final 
salary for each year of total .service; and 

( c) In addition thereto, if an original member of 
the retirement association, a further State annuity of 
one one-hundred-sixtieth (1-160) or one one-hundredth 
(1-100) of his or her final salary for each year of prior 
service, as ·certified to said original member in the cer
tificate issued to him or her by the retirement board 
under the provisions of section ten of this act; but in 
no event shall the total State annuity exceed fifty per 
centum of his or her final salary." 

Section 14 of said act provides as follows : 

"Options. 

At the time of his or her retirement, any contributor 
may elect to receive his or her benefits in a retirement 
allowance, payable throughout life; or he or she may, on 
retirement, elect to receive the actuarial equivalent at 
that time of his or her member's annuity, State annuity, 
or retirement allowance, in a lesser member's annuity, or 
a lesser State annuity, or a lesser retirement allowance, 
payable throughout life, with the provisions that-

"Option 4.-Some other benefit or benefits shall be 
paid to either the contributor or such other person or 
persons as he or she shall nominate; provided such other 
benefit or benefits shall, together with such lesser mem
ber's annuity, or lesser State annuity, or lesser retire
ment allowance, be certified by the actuary of the re
tir~ment board to be of equivalent actuarial value, and 
shall be approved by the retirement board." 

Sectiolll 15 provides as follows: 

"Monthly Payments. 

A member's annuity, a State annuity, or a retirement 
allowance, granted under the provisions of this act, shall 
be paid in equal monthly instalments, and shall not be 
increased, decreased, revoked, or repealed except as other
wise provided in this act." 

-t!l5 

Section 14 of the Act referred to above also proiVides that the con
tributor may elect to do certain things as set forth in said Section, 
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and I am of the opinion that having made such election or choice, 
he is bound thereby. There is no1 provif;:ion in the Act giving to the 
Board discretionary powers to change an election once made by the 
contributor. 

I am, therefore, of the opinion that you are not permitted by law 
to pay to Mr. Gray the accumulated deductio'Il.s which you said would 
now amount to $251.54. 

Yours very truly, 

DEPARJTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 
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OPINION TO THE BOARD. OF TRUSTEES OF THE STATE 
HOSPITAL FOR THE INSANE AT WARREN, PA. 

·, 

State H ospitai--Ooun~ies Outside District--::-Discr~tion Vested in Tru~t~e~rder 
of Oourt-Administrative Oode of 1923. · · 

The Board _of Trustees of a .State Hospital for the Insane, under the Ad
ministrative ccide of 1923, may 

1
decllne to accept criminal insane persons com

ing from a county outside its district as the same is designated and defined by 
the De~artment · of Welfare, irrespective ~f whether the same are committed by 
the Goul't or not. 

Department of Justice, 
Hardsblirg, Pa., April i4, 1925. 

Board of Trustees of the State Hospital for the Insane at Warren, 
Pa., Warren, Penna. 

Gentlemen: This Department is in receipt of your request for 
an opinion as ~o whether or not you may "decline to admit any 
crim~,nal, insane person. coming from a county outside (your) State 
Hospital district, whether committed specifically by a court or not.'' 

The Administrative Code of 1923, Article XX, Section 2015, pro
vides, inter alia, as follows: 

"With regard to State institutions under the super
vision of the Department of Welfare, the Department 
shall have the power, and its duty shall be: (a) to 
determine the capacity of such institutions ; ( b) to 
determine and designate the type of persons to be re
ceived by such institutions, the proportion of each 
type to be received therein, and the districts from 
which persons shall be received by such institutions;" 

The State Hospital for the Insane at Warren is a State Institu
tion under the supervision of the Department of Welfare (Ad
ministrative Code, Article II, Section 202). 

In conformity with the above quoted authority granted to it, 
the Department of Welfare, under date of May 31, 1924, determined 
and designated (1) the types of persons to be received by the res
pective State mental hospitals; (2) the proportion of each type 
to be received therein, and (3) the districts from which persons 
should be received by such institutions, inter alia, as follows: 

WARREN STATE HOSPITAL 

1. For all types of mental diseases. 
2. For the time being the proportion of the several 

types of patients to be received will not be limited. 

(499) 



500 OPINIONS OF THE ATTORNEY GENERAL . Off. Doc. 

3. The district from which patients shall be re· 
ceived, shall include the following counties: 

Cameron 
Clarion 
Crawford 

Elk 
Erie 
Forest 

Warren 

Mercer 
McKean 
Venango 

This 'action of the Department of Welfare was 'promulgated May 
31, 1924'. ' ' ' 

You are therefore advised that you may decline to admit any 
criminal insane persons coming from a county outside your dis
trict, as the same is designated and defined by the Department of 
Welfare, irrespective of whether , the same are committed by the 
court, or not. · 

Very truly yours, · 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 



. 
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OPINION TO THE STATE WORKMEN'S INSURANCE 
BOARD 

Workmen's compensation-State ins1irance f1ind--Payments-Extension of payrnents 
-Discretion of board-Acts of June 2, 1915, anrl J1ily 2Q, 1917. 

1. The State Workmen's Insu;ance Board may, under the Ao.ts of June 2, 19:).5, 
P. L. 762, and July 20, 1917, P. L. 1139, in its discretion, so as to administer prop
erly the fund in its hands, pay more than $100 for medical service, medicin e and 
supplies to an injured workman employed by a policy-holder of the fund. 

2. The board may also, in the proper exercise of its discretion, make such pay
inenti; for a greater period _ than thirty days after the disability arises. 

Department of Justice, 
Harrisburg, Pa., September 13, 1926. 

Honorable Richard H. Lansburgh, Chairman, State Workmen's In
surance Board, Harrisburg, Pennsylvania. 

Sir: Some months ago you requested to be advised whether or 
. not the Workmen's Insurance Board has authority: 

1. Under any circumstances to authorize the pay
ment of more than one hundred dollars ($100.00) for 
medical services, medicines and supplies for employes 
of policyholders of the State Workmen's Insurance 
Fund, entitled, ·because of injuries received, to have 
such services and supplies furnished by their employ
er under the provisions of the Workmen's Compensa
tion Act ; and 

2. To pay for such medical services, medicine's and 
supplies for a greater period than the first thirty days 
after disability begins. 

Under date of June 8th we answered your inquiry but have since 
had occasion to reconsider the opinion then expressed. According
ly this opinion will supersede that heretofore rendered. 

The Workmen's Insurance Board was created by the Act of June 
2, 1915, P. L. 762 for the purpose of administering "The State 
Workmen's Insurance Fund" which was also created by that Act. -

The State Workmen's Insurance Fund consists of: 
1. The premiums paid by subscribers thereto who 

as employers are obliged to carry workmen's compen
sation insurance unless exempted from the duty of 
so doing by the Department of Labor and Industry; 

2. A surplus accumulated out of premiums and set 
apart to cover the catastrophe hazard of the subscrib· 
ers to the Fund and to guarantee its solvency; and 

3. Reserves adequate to make future disbursements 
on account of past injuries to or death of employes of 
subscribers to the Fund. 

The rates payable by subscribers are those established by the 
Rating Bureau which determines all Workmen's Compensation in-
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surance rates chargeable in Pennsylvania and must be paid in full 
to the Workmen's Compensation Board, but under Section 11 of the 
Act of June 2, 1915, as amended by the Act of July 20, 1917, P. L. 
1139 the Workmen's Insurance Board is directed at the expiration 
of every year, if there shall be a balance remaining after deducting 
the disbursements on account of injuries to employes of subscribers 
and for administering the fund, the unearned premiums on undeter
mined risks and the percentage of premiums paid or payable to 
maintain the surplus required by the Act and after setting aside 
an adequate reserve, to distribute as much of the balance among 
the subscribers as the Board may determine to be safely distri
butable. 

Under this Section of the Act of 1915 as amended subscribers 
to the Workmen's Insurance Fund have an interest in the econo
in.ical administration of the Fund and it is clear that the Work
men's Insurance Board has a two-fold function to perform, namely, 
to see to it that payments of workmen's compensation are made 
to employes or dependents of employes of subscribers to the Fund 
as provided by law, and, in addition, to conserve the assets of the 
Workmen's Insurance Fund for the benefit of the subscribers there· 
to. 

Section 13 of the Act of June 2, 1915, P. L. 762, is as follows: 
"The said Board shall have the power to make all 

contracts necessary for supplying medical, hospital 
and surgical services, as provided in Section 306, sub
section ( e), Article III of the Workmen's Compensa
tion Act of 1915.'' 

Section 20 of the Act provides that a subscriber to the Fund upon 
giving notice within a prescribed time of the happening of an ac
cident to his employe shall be discharged from all liability for the 
payment of compensation for the personal injury or death of such 
employe by such accident, but that nothing in the section "shall 
discharge any employer from the duty of supplying the medical and 
surgical services, medicines and supplies, required by Section 306 
of the Workmen's Compensation Act of 1915: And provided, further, 
that any subscriber who has supplied such services, medicines and 
supplies shall be reimbursed therefor from the Fund." 

Section 306 (e) Article III of the Workmen's Compensation Act 
of 1915 (Act of June 2, 1915, P. L. 736) as amended by the Act of 
June 26, 1919, P. L. 642 is as follows: 

".( e) . During the first thirt~ days after disability 
begms, the employer shall furmsh reasonable surgical 
and medical services, medicines, and supplies, as and 
when needed, unless the employe refuses to allow them 
to be furnished by the employer. The cost of sucn ser
vices, medicines, and supplies shall n<>t exceed one hun· 
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dred dollars. If the employer shall, upon application 
made to him, refuse to furnish such services, medicines, 
and supplies, the employe may procure the same, and 
shall receive from the employer the reasonable cost 
thereof within the above limitations. In addition to 
the above services, medicines and supplies, hospital 
treatment, services, and supplies shall be furnished 
by the employer for the said period of thirty days. The 
cost for such hospital treatment, service, and supplies 
shall not in any case exceed the prevailing charge in the 
hospitals for like services to other individuals. If the 
employe shall refuse reasonable surgical, medical, and 
hospital services, medicines and supplies, tendered to 
him by his employer he shall forfeit all right to com
pensation for any injury or any increase in his incap
acity shown to have resulted from such refusal.'' 
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As the Workmen's Insurance Board is authorized by Section 13 of 
the Act of June 2, 1915, P. L. 762 to make all contracts necessary 
for supplying medical, hospital and surgical services as provided in 
the above-quoted provision of the Workmen's Compensation Act it 
ii;: necessary to consider the meaning and effect of that provision. 
Section 306 ( e) of the Workmen's Compensation Act prescribes the 
employer's dluty to furnish medical, and hospital services, medicines 
and supplies. It provides that such services must be furnished dur
ing the first thirty days after disability. It also provides that the 
cost of surgical and medical services, medicines and supplies shall 
not exceed one hundred dollars. Clearly this limitation does not 
render it unlawful for an employer to furnish surgical and medical 
services, medicines and supplies for more than thirty days or cost
ing more than one hundred dollars. The plain intent or the Legis
lature was to place a limitation upon the employe's right to demand 
hospital, surgical or medical services, medicines and supplies. If 
by furnishing such services, medicines or supplies for more thau 
thirty days or by spending more than one hundred dollars for sur
gical or medical services the duration of the employe's disability 
can be shortened, or if by hospital or medical or surgical attention 
for more than thirty daiys or the expenditure of more than one 
hundred dollars the loss of a member can be avoided, clearly an 
employer is not violating either the letter or the spirit of the 
Workmen's Compensation Act in thus benefiting his employe and 
at the same time reducing or attempting to reduce his financial out
lay for weekly compensation payments. 

Similarly an insurance carrier other than the Sta-r;e Workmen's 
Insurance Fund may without any violation of the compensation 
laws extend beyond thirty days the period of hospital or surgical 
or medical treatment rendered to an employe or expend in surgical 
or medical treatment more than one hundred dollars; notwith-
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standing the fact that the insurance company's primary purpose is 
by reducing the period o~ disability or preventing the loss of a 
member to diminish the cost to the insurance company of the ac
cident. 

If under Section 306 ( e) of the Workmen's Compensation Act of 
19171 as amended employers and their insurance carriers other thau 
the State Workmen's Insurance Fund may lawfully extend tht: 
period of surgical or medical services or exceed an expense of one 
hundred dollars in rendering such services, is there anything in 
the Workmen's Insurance Fund Act (P. L. 762) of 1915 which 
prevents the Workmen's Insurance Board from Administering the 
Workmen's Insurance Fund along similar lines for the purpose of 
minimizing disbursements and increasing the dividends payable to 
:;ubscribers? 

vVe are of the opinion that this question must be answered in thC' 
negative. 

In authorizing the Workmen's Insurance Board to make contracts 
necessary for supplying medical, hospital and surgical services as 
provided in Section 306 (e) of the Workmen's Compensation Act 
the Workmen's Insurance Board is given authority in all cases to 
eontract for rendering such services to injured employes of sub
scribers for the period during which such service is mandatory and 
in the amount which the employe is entitled to demand that the 
employer shall spend in his behalf if necessary. The Board is not 
prohibited from going further if by so doing it believes it can con
serve the assets of the Fund. The Board could not pay to an in· 
jured employe more than one hundred dollars to reimburse him 
for his surgical or medical expenses nor could it pay to the em
ploye the cost of hospital services beyond the first thirty days after 
the commencement of disability. Nor could the Board reimbursf' 
an employer for his expenditures on behalf of an employe in excess 
of the above limitations. The Board may, however, as a matter of 
~1dministration, contract with a surgeon or a physician or a hos
pital to care for the employe of one of its subscribers after the first 
thirty days of disability have expired and even though it has al
ready expended one hundred dollars for surgical or medical ex
penses, if in the judgment of the Board such additional care will 
lei;;sen the period of disability to such an extent as to save the Fund 
more than the cost of the additional surgical or medical or hospital 
services. We are further of the opinion that for any possible error 
of judgment in this regard, the members of the Board could not be 
held personally liable for the excess expenditures. 

It would, of course, be unlawful for the Board out of a spirit of 
generosity to agree to furnish surgical or medical or hospital ser
vices to an injured employe for a period greater than thirty days or 
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to expend more than one hundred dollars for surgical or medical 
services if there were no prospect by such additional period of ser
vice or such additional expediture of money of reducing the dura
tion of disability or avoiding the loss of a member, as the case 
may be, and thereby saving money for the Fund. As trustee of the 
Fund administered by them the members of the Board have no 
power to expend any of the moneys of the Fund for charitable pur
poses. They do, however, have the power and, in our opinion, it is 
their duty if upon competent advice they believe that an expenditure 
for surgical, medical or hospital services beyond the required period 
or in excess of the required amount will save money to the Fund to 
contract for the rendering of such extended serv'ic€ or the expendi
ture of such excess amount. Any other conclusion would be in
compatible with the clearly expressed theory upon which the Fund 
was created namely, that it is to be administered for the benefit of 
the subscribers thereto and of their employes. 

Very truly yours, 

DE:P ARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 

Attorney General. 
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OPINIONS TO THE WATER AND POWER RESOURCES 
BOARD 

Water and Power Resources Board--Authority of the Chairman to draw requisitions 
against the appropriation made in the Act of Jiily 18, 1.919 to the Water Supply 
Commission of Pennsylvania or the Department of Conservation--Legality of 
proposed agreement between the Secretary of War of the United States and the 
Water & Power R esources Board of the Commonwealth of P ennsylvania relative 
to a survey of the Allegheny and Monongahela Rivers with a view to the control 
of floods-Act of Congress May 31, 1924, Public No. 170, Section 2-Acts of 
June 14, 1923, P. L . "176-July 18, 1919, App. Ants p. 246. 
The proposed agreement. submitted to nhe Department complies with the re

quirements of the Acts of 1923 and 1919 supra. The . Chairman of the Water and 
Power Resources Board, the successor of the Water Supply Commission, may, 
upon the execution of said agreement draw against said appropriation one-half 
of the expenses certified monthly by the United States District JDngineer of Pitts
burgh. 

Department of Justice, 
Harrisburg, Pa., May 26, 1925. 

Major R. Y. Stuart, Chairman of the Water and Power Resources 
Board, Harrisburg, Pa. 

Sir: I have your letter of April 7, submitting copy of a proposed 
Agreement between the Secretary of War of the United States and 
the Water and Power Resources of the Commonwealth of Pennsyl
vania relative to a survey of the Allegheny and Monongahela Rivers, 
with a view to the control of floods. You ask my opinion whether 
the Agreement meets with the approval of this Department as to 
form and legality. 

The Act of Congress referred to in the Agreement (Act of May 31, 
1924, Public No. 170, Section 2), authorizes the Secretary of War 
"to cause surveys to be made of the following streams with a view 
to the control of their floods in accordance with the provisions of 
Section 3 of 'An Act to provide for the control of the floods of the 
Mississippi River and of the Sacramento River, California, and for 
other purposes', approved March 1, 1917: * * * Allegheny and 
Monongahela Rivers,. and the sum of $25,000 is hereby authorized to 
be appropriated for this purpose: Provided, That no money hereby 
authorized to be appropriated shall be expended unless and until 
assurances have been given satisfactory to the Secretary of War 
that the Commonwealth of Pennsylvania will contribute a like sum 
of $25,000 for the purpose of making-the survey hereby authorized; 
and the Secretary of War is hereby authorized to receive from the 
Commonwealth of Pennsylvania such sum of $25,000 and to expend 
the same a!'; the ~25,000 hereby anthorized to be appropriated may 
be expended". 
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The Pennslvania Act of June 14, 1923, P. L. 776, amended the 
earlier Act of July 18, 1919 (Appropriation Acts 246) by saving the 
appropriation thereby made from elapsing into the general fund of 
the State Treasury. The original appropriation was in the alter
native to the Water Supply Commission of Pennsylvania or the 
Department of Conservation. There is no Department of Conser
vation and by the Administrative Code the Water Supply Com
mission was replaced by the Water and Power Resources Board. 

The amount of the appropriation was $25,000. It was made--

"for the purpose of co-operating with the Government 
of the United States in making examinations, investi
gations, and surveys on rivers of this Commonwealth 
and on tributaries of such rivers, whether the same be 
wholly within or partly within and partly without or 
wholly without this Commonwealth, and in preparing 
plans and estimates of cost, with a view to devising 
and carrying into effect plans for controlling the flood 
waters of rivers which are either in whole or in, part 
within this Commonwealth. For the purpose of such 
co-operation, the Water Supply Coi;nmission of Penn
sylvania * * * is hereby authorized, on behalf of the 
Commonwealth of Pennsylvania, to · enter into such con
tracts and agreements with the Secretary of War * * *, 
as to the said Water Supply Commission of Pennsyl
vania * * * may seem proper". 

I am of opinion that the form of contract submitted by you com
plies with the requirements of this statute; and further that if it 
is executed by the Secretary of War and by the Water and Power 
Resources Board through you as Chairman, the Commonwealth will 
be urider the legal obligation of paying out of said appropriation 
of $25,000, one-half (not exceeding $25,000) of the expense certified 
monthly as specified in the proposed agreement, by the United States 
District Engineer at Pittsburgh. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIPP. WELLS, 

Deputy Attorney General. 
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Water and Power Resources Board-Wilsonville Bridge-Responsibility for Main
tenance-A.ct of .lune 14, 1923. 

The Board, by orders duly made, required the reconstruction of the bridge and 
fixed the location, manner and extent of such recontruction. The Act gives no 
furvher powers to the Board to impose on the Company or on others any additional 
duties with regard to the bridge. The Board is without authority to issue a supple
mental order fixing responsibility for the maintenance of the bridge. 

Department ·of Justice, 
Harrisburg, Pa., April 5 1926. 

Hon. R. Y. Stuart, Chairman Water and Power Resources Board, 
Harrisburg, Pennsylvania. 

Dear Sir: By letter of February 18th you requested the opinion 
of this Department as to the authority of the Water and Power 
Resources Board (hereinafter called the Board.) to issue a supple
mental order fixing the responsibility for the _naintenance .of the 
new Wilsonville Bridge over. Wallenpaupack Creek on State High
way Route No. 7, Pike and Wayne Counties. 

From the papers transmitted it appears that portions of said 
State Highway, including said bridge, were within the area to be 
submerged by the reservior to be created by the dam of the Wallen
paupack Project of the Pennsylvania Power and Light Company 
(hereinafter called the Company); that permit for said dam was 
issued to the Company by the Board under the Permit Act of June 
14, 1923, P: L. 704; that the relocation. and reconstruction of said 
submerged portion of highway and of said bridge on the present 
bridge s'tte was ordered by the Board on August 27, September 24, 
and November 26, 1924, under the Condemnation Act of June 14, 1923, 
P. L. 700. 

The Acting Secretary of Highways, by letter of December 11, 
1925, (copy transmitted with your request) points to the fourth 
paragraph of Section 2 of said_ Permit Act of June 14, 1923, as a 
basis for the desired supplemental order. That paragraph, though 
it gives wide discretion to the Water Supply Commission (now the 
Board-Administrative Code, Section. 1606) as to the terms, con
ditions and stipulations that may be imposed, strictly limits the 
dme for and the manner of the exercise of that discretion. The 
Commission (Board) shall "specify therein" . (in the permit) a rea
sonable annual charge and "may . . . embody ... such other terms, 
conditions and stipulations as the Commission" (Board) "shall deem 
necessary", etc. The word "embody" clearly means embody in the 
permit. This paragraph gives no authority to impose additional 
conditions after a permit has issued. 

Section _2 of t~e Condemnation.A9t <?~/une , ~~' 1923, ;aym~r~zes 
any "pubhc servic~ com:r,any h9ldn~g a hm1ted power permit" (i., e. 

' ' • .' '• ~ ~. ' • ~.· ~-- '.- • - -' i ' . • ' I '- .' /. ' 
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a permit issued under said Permit Act) .... "granted on behalf 
of a power project .... for use in public service . . . . tu appropriate 
and condemn, overflow, submerge, occupy and use any .. .. highway" 
or "bridge .... whether publicly or privately owned, which the Com
mission'' (Board) "shall find to be necessary for the construction, 
operation or maintenance of the power project .... in behalf of 
which such permit was granted: PROVIDED That sucn permittee 
shall cause tlie same . . . . to be reconstructed at his own proper 
i>xpense, on such location, in such manner and to such extent as 
the Commission" (Board) "may require." Copies of the said permit 
issued under said Permit Act and of the Orders of the Board, trans
mitted with your request, show that the Company is a public ser
vice company holding a limited power permit granted in behalf of a 
power project for use in public service; and the Board duly found 
the submergence of the bridge on its old location to be necessary 
for the construction, maintenance and operation of the power pro
ject. They further show that the Board, by orders duly made, re
quired the reconstruction of the bridge and fixed the location, man
ner and extent of such reconstruction. If these orders were not 
complied with obedience could, of course, be enforced, but I find 
nothing in the said Condemnation Act giving further powers to the 
Board to impose on the Company or on others any additional du
ties with respect to the bridge. 

It follows that the Board is now without authority to issue a 
supplemental order fixing responsibility for the maintenance of the 
bridge. 

Sincerely yours, 

DEPARTMENT OF JUSTICE, 

PHILIP P. WELLS, 
Deputy Attorney General. 

Water and Power Resources Board-Oonstruction of Water Works--Ea:tension of 
time-Aot of June 15, 1911. 

Under the Act of June 15, 1911, the Water and Power Resource~ Board has no 
authority to grant a second extension of time within which to begin the con
struction of water works, especially when such second request is made after two 
years have passed from the date of incorporation. Such requests must be made 
before tille two year period has expired. 

Department of Justice, 
Harrisburg, Pa., March 23, 1926. 

!Ion. Robert Y. Stuart, Chairman Water and Power Resourcef!l 
Board, H arrisburg, Pennsylvania. 

Dear Sir: I am in receipt of your request for opinion whethe1' 
the Water and Power Resources Board earl entertain a petition by 
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the Cold Run Water Company for a ·second extension of the time 
limited for the beginning of construction of its works. 

From your letter it appears that the Cold Run Water Company 
was incorporated on May 5th, 1921, for "the supply, storage ancl 
transportation of water and water power for commercial and man· 
ufa.cturing purposes in the Township of Blythe, County of Schuyl
kill, State of Pennsylvania." On the 23rd day of March, 1923, a 
petition was presented to the Water Supply Commission by said 
company under the provisions of the Act of June 15, 1911, P. L. 
990, requesting approval of an extension of two years in which to 
begin the construction of its works and said petition was approved 
on May 1st, 1923, the extension to cover a period of two years com
puting from the 5th day of May, 1923. 

On April 2nd, 1925, the Cold Run Water Company filed a petition 
with the Water and Power Resources Board requesting approval, 
under the Act of June 15, 1911, of a further extension of two years 
in which to begin the construction of its works. 

Section 1 of said act of June 15, 1911, reads as follows: 

"That subsequent to the passage of this act any 
water company or water-power company, heretofore 
or hereafter incorporated under th:e laws of this Com
monwealth, which shall not have begun the construc.tion 
of its works within two years after the date of its in
corporation, or which shall not have completed the 
same or pl:'J,ced the same in operation within five years 
thereafter, may, at any time previous to the expiration 
of said two years or five years thereafter, make applica
tion to the Water Supply Commission of Pennsylvania 
for an extension of such time, as herein provided. Such 
application shall be made upon a petition, under the 
common seal of such corporation and verified by its 
president or other presiding officer, setting forth the ' 
grounds of the application, and that the same is made 
pursuant to a resolution of the board of directors of 
said company, at a meeting called for the purpose,-a 
duly certified copy of wh~ch shall be annexed to said pe
tition. Thereupon it shall be the duty of said commis
sion to hold a hearing upon said petition, at such date 
as it may decide, and, after due hearing and examina
tion, said commission may approve said petition, subject 
to such limitations and restrictions as it may see fit, 
and file in the office of the Secretary of the Common
wealth a duly certified copy of an order setting forth its 
approval of said application for extension. In the event 
of the refusal to approve by the Water Supply Com
mjssion, appeal may be taken by such company, with
in ten days thereafter,' to the court of common pleas 
of the county in which said corporation shall have 
its principal office; whereupon said court shall review 
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the papers in the case, and testimony at the hearing 
before the Water Supply Commission; and, in the 
event of said court finding that such company had 
proceeded with due diligence and good faith, it may 
order the reversal of the order of the commission, set
ting forth the limit of such extension of the time grant
ed, and file a copy of such order with the Secretary of 
the Commonwealth. 

"In the event of the refusal of the Water Supply 
Commission to approve such petition for extension of 
time, and if an appeal shall not be taken within ten 
days thereafter said commission shall, on the expira-' . tion of the said period of two years or five years, issue 
a decree declaring such company defunct and its char
ter void, and it shall be stricken from the books of the 
Secretary of the Commonwealth and the Auditor Gen
eral." 

The wording of the Section above quoted is not free from obscu
rity. It seems clear, however, that the purpose of the act is to pre
vent the tying up of water resources indefinitely without use while 
giving the Water Supply Commission (now the Water and Power 
Resources Board, Administrative Code Section 1608 (a) paragraph 
(8) discretion to extend the time for the beginning or completion of 
works by action taken "at any time previous to the expiration of 
said two years" (for beginning) "or five years" (for completion). 
The only' two yeari;; mentioned before the phrase "said two years" 
is contained in the words "which shall p.ot have begun the construc
tion of its works within two years after the date of its incorpora· 
tion.'' I am therefore of the opinion that the Water and Power 
Resources Board is without authority to entertain a petition for ex
tension of time · for beginning construction which petition is filed 
after the expiration of two years following the date of incorpora
tion; and that the extension of time for beginning construction here
tofore granted does not extend the time in which the pending ap
plication can be filed. It follows that the Board cannot consider the 
said application for . a second extension of time. 

Since there seems to be nothing now before the Board for action 
with respect to the time limited for completion of the company'R 
works there is no basis for an opinion from this Department as to 
the effect thereon of the extension of time for the beginning of con
struction heretofore granted. 

Very sincerely yours, 

DEPARrr'MENT OF JUSITTCE, 

PHILIPP. WELLS, 
Depwty Attorney General. 
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Water and Power Resources Boardr-Wallenpaupack Project-Act of 1929, P. L. 
704, P. L. 498. 

Findings of ·fact as a basis for the condemnation of certain lands in connection 
with the so-called W allenpaupack Project. 

Department of Justice, 
Harrisburg, Pa., October 7, 1926. 

Honorable R. Y. Stuart, Chairman, Water and Power Resources 
Board, Harrisburg, Pennsylvania. 

Sir: Your letter of September 23 is received requesting the opinion 
of this Departmen,t in the matter of the application of the Pennsyl
vania Power and Light Company, hereinafter called the Power Com
pany, for a finding of fact as a basis for the condemnation of cer
tain lands in connection with the so-called Wallenpaupack Project. 

From your letter and from the minutes of the meeting of your 
Board held May 26, 1926, the following facts appear: 

The Power Company is the holder of a limited power permit issued 
by the Board under the Act of June 14, 19·23, P. L. 704. Under 
this permit it has constructed a water power dam across Wallen
paupack Creek in Pike and Wayne Counties-and has thereby created 
the largest lake wholly within the Commonwealth, having a shore 
line of some fifty miles. 

The Power Company has acquired by purchase, or has secured 
flowage rights on, nearly all of the lands which will be flooded when 
the lake is filled to the top of the movable gates in the spillway, 
( 1190 feet above mean sea level). The crest of the dam is 10 feet 
higher than the top of these gates and the additional land that would 
be flooded if the lake were filled to the crest of the d·am, making 
allowance for height of water increasing upstream in Wallenpau
pack Creek . at the entrance to the lake due to backwater from the 
lake and flood fl.ow in the stream, is herein called "the marginal 
strip". 

The Power Company has already acquired by purchase, or has 
secured flowage rights on,, a large part of this marginal strip. Inci
dent to such, and perhaps other, land purchases in connection with 
the project, it has also acquired extensive tracts of upland which 
would not be flooded even under the conditions last mentioned. 
These surplus uplands have been disposed of to a separate company. 
'l'he Power Company now desires to condemn all the rest of the 
marginal strip and has made application to the Board for a finding 
of fact to that end under section 3 of the .Act of June 14, 1923, P. L. 
700. 

The Power Company at the hearing held by your Board under 
the said section submitted evidence, which was not contradicted, 
that it needed the marginal strip for three uses in the operation 
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of the project, namely: for flooding, for washing of the surface by 
wave action when not flooded and for the gathering and removal or 
burning of debris floated up on the marginal strip from the lake. 
The evidence as to the two uses last mentioned shows that the mar
gin.al strip will normally not be submerged. No evidence as to the 
need of the marginal strip for any other use was offered, but the 
Power Company's representatives stated that the right of exclusive 
possession was desired in order to meet any unforeseen needs that 
may arise in the future. 

The protestants submitted evidence which was not contradicted, 
that some, at least, of them, in their deeds granting to the predecessor 
of the power company lands below elevation 1190, reserved to the 
grantors the rights of access to the laike, boating, fishing, domestic 
water use, etc., or that they received back from said predecessor 
deeds granting these rights. The acquisition by the Power Com
pany now of the right of exclusive possession of the entire marginal 
strip would destroy the rights thus reserved by or granted to these 
owners of upland on the shore of the lake. 

Your first question is: 
"Under the section of the statute above quoted, has 

the Board, in making its finding of facts as to property 
needed for reservoir purposes for a hydro-electric pro
ject, authority to find that anything less is required 
for the construction, operation and maintenance of the 
project than complete and exclusive possession of and 
control over the lands in question., unless and until the 
use thereof for hydro-electric purpose is abandoned". 

"The exercise of the right of eminent domain, whether directly by 
the State, or its authorized grantee, is necessarily in delegation of 
private right, and the rule is that such authority must be strictly 
constructed." Lazarus vs. Morris, 212 Pa. 128. The extent of such 
a grant is a question of statutory construction. The Legislature, 
acting within its powers to establish necessary public service, such 
as schools, highways, canals, railroads, water supply and electricity, 
if> the final judge both as to the land to be used and the estate or 
interest therein to be taken. By unequivocal words it may authorize 
the condemnation of a fee simple title. Wyoming Coal Co. vs . Price, 
81Pa.156. An example of this is section 11 of the Act of ():mo·ress 

b 

of March 3, 1909, c. 264 (35 Stat. 815-82Ct) declaring '"l'hat the 
ownership in, fee simple absolute by the United States of all lands 
and property of every kind and description north of the present St. 
Mary's Falls ship canal, throughout its entire length and lying be
tween said ship canal at Sault Sainte Marie, in the State of Mich
igan, is necessary for the purposes of navigation. of said waters and 
the waters connected therewith,"-also authorizing the Secretary of 
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War to take immediate possession, file a notice and description in 
the land records of the proper county, and requiring the proper 
Federal officials to :begin court proceedings. U. S. vs. Chandler
Dunbar Company, 229 U. S. 58, note 57 L. Ed. 1065, note. The words 
"the state shall be seized of such lands as of an absolute estate in 
perpetuity" are effective to vest in the condemnor for a canal for 
the ownership of coal deposits in the land taken. Wyoming Coal 
Co . vs~ Prioe, supra. 

But in Pennsylvania and the other States the Legislature has 
usually granted to the condemnor corporation in general terms the 
right to take property necessary for the public purpose it is to serve 
and has made the corporation the judge of the question whether the 
use of any piece of land is necessary to its purpose; also the extent 
of the interest the aim that may be taken is inferred from the nature 
of the use that the corporation is to make of the land. These statutes 
are entirely different from that now under consideration. 

For example, under the Acts of Assembly respecting highways 
and lateral or mjning railways the condemnor takes a mere case
ment, the proprietor of the land retaining his exclusive right to all 
its mines, quarries, springs of water, timber and ·earth for every 
purpose not incompatible with the right of way. Lyon vs. Gormley, 
53 Pa. 261, 263; Lance's Appeal, 55 Pa. 16. But a condemnor rail
road company takes a base or conditional fee in land condemned for 
station grounds or for a right of way for railroad tracks, with right 
of exclusive possession subject to reversion ·to the condemnee in 
case of the abandoment of the use of it for railroad purposes. Pa. 
Sclvuylkill Valley R. R. vs. Reading Paper Mills, 149 Pa. 18 j Pitts
burgh, etc. R. R. Co. vs. Peet, 152 Pa. 488; Gill_espie vs. Reading Co. 
226 Pa. 31. And under the Act of May 11, 1867, P. L. 249 granting 
to a water company the right to "take the water from any rivulet, 
creek or stream" it was held that the condemnor takes all the riparian 
owner's right to the water of the stream, and ''if the company 
deems it necessary it has an undoubted right to enclose its reser
voir and prohibit access to it." Finn vs. Providence Gas and Water 
Co., 199 Pa. 631, 640. The same conclusion was drawn from an Act 
"similar in ... respect ... of" giving the condemnor "the right to 
take water and land necessary for corporate uses" in Citizens Electric 
Co. vs. Susquehanna Boom Co. 270 Pa. 517 (in equity) ; but it is to be 
noted that the Court found another reason for its decision in the 
wrong doing of the complaining company. 

In the two cases last cited the Court makes it clear that the 
statutes under consideration · constituted the condemnor the judge 
of the necessity for the taking, and this is generally true of the 
condemnation statutes of this and other states. But the applica
tion before you is brought under a statute of an utterly different 
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character-section 3 of the Condemnation Act of June 14, 1923, P. 
L. 700, which reads as follows: 

"Any public service company holding a limited power 
permit or a limited water supply permit, granted on 
behalf of a power project or a water supply project for 

'use in public service, shall have the right and power 
to condemn and appropriate any lands, waters and 
other property and rights, as to which the said Commis
sion, after due notice, and public hearing, shall have 
found that the appropriation of the same is required 
by the present and, future interests of the Common
wealth for the construction, maintenance, or operation 
of the project in behalf of which such permit is grant
ed, and is not incompatible with the public interests 
of the region in the vicinity of such project." 

The "Commission" mentioned was the Water Supply Commission, 
the powers and duties of which in this behalf were transferred to 
your Board by Section 1608 of the Administrative Code of 1923, P. 
L. 498, 574. 

'l'-his statute differs from ordinary condemnation statutes in the 
following respects: 

1. The necessity of the Commonwealth, not that of the condem
nor, is the basis for the taking; 

2. But even the necessity of the Commonwealth will not au
thorize the taking unless the taking is compatible with local public 
interests; 

3. The taking is restricted to those rights in land or other 
property as to which such necessity and compatibility are found to 
exist; ("lands, waters and other property and rights.'' See also 
Act February 23, 1926 P. L. 55, Section 8, which made the dewers 
the judges of "the quality and duration of the interest and estate 
. . . . required") ; and 

4. An administrative agency of the state (The Water and Power 
Resources Board) is made the judge of necessity and compatibility. 

The words of Section 3 above quoted are clear, explicit and con
trolling. You are therefore advised in answer to your first question 
that your Board has the power and the duty of finding from the 
evidence what rights, if any, in the marginal strip less than com
plete and exclusive control thereover during beneficial use, are 
required by the present and future interests of the Commonwealth 
for the operation and maintenance of the project and are not incom
patible with the public interests of the region in the vicinity there
of. 'Vith respect to the public interests of the r egion your attention 
is called to the fact that a part of Wallenpaupack Creek was dec
lared a public highway by the Act of February 4, 1908, P. L. 34, 

Your second question is: 
"Is . the Board limited by the evidence given at said 
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hearing to a finding that the appropriation of a mere 
easement in the said marginal strip for the purpose 
above enumerated is required?" 

521 

You are advised that your Board has no authority to find from 
the evidence before you that anything more is required by the 
present and future interests of the Commonwealth then the right in 
the power company to overflow the marginal strip (which includes 
without further words the right to subject it to wave action when 
not overflowed), and the right to go upon it for the purpose of des
troying or removing debris washed upon it from the lake. 

Your third question is: 

"May the Board impose in connection w:th the tak
ing of the property 01• rights required· such conditions 
as it deems necessary for the protection of the public 
interests, for example, a condition to insure public 
access to the lake for the purpose of recreation in ac
cordance with such rules and regulations as may be 
promulgated from time to time by the permittee subject 
to the approval of the Department of Forests and 
Waters?" 

The right to condemn is granted to the permittee by the legislature 
(in the act). It is not granted by the Board. 

The sole function of the Board in such matters is to ascertain 
and declare by formal "finding'' what property or rights, if any, 
there are, the taking of which has been proved by the evidence to 
he required by the present and future interests of the Common
wealth in the project and not incompatible with the local public 
interests. • 

Your third question is therefore answered in the negative. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP P. WELLS, 
Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF WELFARE 

Corporations-First class-Religious and charitable orgam,izations-Holding prop-
erty-Collecting funds-·Act of Jitne 20, 1919. . 

1. A corporation of the first class incorporated in Lycoming County may hold 
property in the City of Pittsburgh. The validity of the charter of such a corpora
tion can only be questioned by the State itself. 

2; An unincorporated board or organization for the purpose of carrying out 
charitable purposes may solicit funds for such purposes. The fact that the prop
erty of the board or organization is held in trust by a corporation organized in 
another county does not affect this conclusion. 

3. The Salvation Army is a ·religious organization within the t erms of the Act 
of June 20, 1919, P. L . 505. 

Department of Justice, 
Harrisburg, Pa., June 12, 1925. 

Ellen C. Potter, M. D., Secretary of Welfare, Harrisburg, Pa. 

Madam: I have your request for opinion in reference to Salva
tion Army Maternity Home, Pittsburgh, as follows: 

"The Salvation Army Maternity Home in Pittsburgh 
is · opera ting under a charter which was applied for and 
granted in Lycoming County, the purpose expressed 
being 'For receiving and holding property, real and 
personal, of and for unincorporated religious societies 
and associations belonging to the branch of the Chris
tian Church known as the Salvation Army.' 

Are they within their legal rights in collecting funds 
for a children's and maternity home in Pittsburgh, 
with this charter?" 

The corporation of the first class organized in Lycoming County, 
the name of which is not stated in the request for an opinion, was 
evidently incorporated under the provisions of the Act approved 
July 15, 1897, P. L. 283, amending the second section of the cor
poration law of 1874. The Act of 1897 adds an additional purpose 
for which corporations of the first class may be incorporated by the 
Court of Common Pleas as follows: 

"XIV For receiving and holding property real and 
personal, of and for unincorporated religious, beneficial, 
charitable, educational and missionary societies and 
associations and executing trusts thereof." 

On the petition of Susquehanna Title and Trust Company J;Jre
sented in Susquehanna County in 1903, in refusing the application 
Searle P. J., said: 

"The several unincorporated associations for which 
the proposed corporation is intending to hold property 

(525) 
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in trust should be described· with the same particularity 
as though the application was being made for a charter 
for such association." 

The purpose of the Lycoming County corporation as stated does 
not indicate that this rule has been complied with; but as the Lycom
ing County Court presumably passed upon .the question and as it 
granted the charter, the validity of the charter could not now be 
questioned by any person except the State itself. It follows, there
fore, that the Lycoming County corporation would be authorized 
to hold real estate in trust for one of the unincorporated charitable 
associations used as an instrumentality by the Salvation Army in 
administering its various charities. There seems to be no reason, 
therefore, why this corporation should not hold property in the 
City of Pittsburgh for the Salvation Army Maternity Home. 

The request for opinion has not disclosed whether funds are being 
solicited in the name of the corporation organized in Lycoming 
County or in the name of the Salvation Army Maternity Home. 
The inference would be that funds are being solicited for the Salva
tion Army Maternity Home. 

The Salvation Army Maternity Home is apparently an unincor
porated board or organization forming one of the administrative 
organs of the Salvation Army for the purpose of carrying out one 
of its charitable purposes. There is no legal reason, assuming that 
the institution is regular in every other respect, why this unincor
porated home should not solicit funds for the purpose of carrying 
out its charitable purpose. The fact that the property is held in 
trust by the corporation organ,ized in Lycoming County for that 
purpose does not affect this conclusion. 

The Act of June 20, 1919, P . L. 505, makes it unlawful for any 
person, copartnership, association or corporation to appeal to the 
public for donations ·or subscriptions in money or other property, 
for any charitable purpose unless the appeal is made .or authorized 
by a corporation, association or individual holding a valid certifi
cate of registration as provided by the Act. Section 14, however, 
provides that the Act shall not apply to any "religious organization". 

The Salvation Army itself would properly be described as a reli
gious organization and the soliciting of money to support a home 
operated by it woul.d be within the exception. Some technical ques
tions might be raised as to the nature of the board or association 
used by the Salvation Army in the administration of this home but 
the request furnishes no data on this point. The conduct of a lying
in hospital is not an essentially religious purpose but it is within 
the limits of the charitable functions usually performed by religious 
organizations. The home would necessarily be governed by a board 
or society or association, and, if under direct control of the Salva-
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tion Army would be considered simply as one of its subdivisions or 
instrumentalities. 

Subject to these considerations I am of the opinion, that the Salva
tion Army Maternity Home of Pittsburgh would be within its rights 
in collecting funds for this charitable purpose. 

Very truly yours, 

DEP ARTl\IENT OF JUS'fICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Religious and Fraternal Organizations-Exemption-Definition of Terms-Act of 
May 13, 1925, P. L. 644. 

A religious or fraternal organization in order to be exempt from the provisions 
of the Act of May 13, 1925, P. L. 644, must necessarily be organized. The spas
modic and occasional efforts of a few people united in behalf of religion and its 
affiliated purposes is not an organized effort. The purpose of this Act is to pre
vent irresponsible and unscrupulous people from soliciting funds and committing 
frauds upon the charitable and benevolent public. 

The term "religious organization" as used in said act includes every religious 
body definitely constituted, which has for its purpose the propagation of the reverent 
acknowledgment both in heart and in act of a Divine being, or whose purpose is 
directly or manifestly ancillary to divine worship or religious teaching, or whose 
members are associated together not only for religious exercises, but also for the 
purpose of maintaining and supporting its ministry and providing the conveniences 
of, a church home and promoting the growth and efficiency of the work of the gener
al church of which it forms a co-ordinate part, or one baving power to sue or be 
sued and to hold and minister all the temporalities of a religious society or church 
as distinguished from the body of communicants or members united by a confession 
of faith, or one whose officers, agents and members work together for a common 
religious or spiritual end. 

The Department of Welfare has the right to require proof that any organization 
claiming exemption under said act is entitled to it. Under Section 1 of the Act of 
July 17, 1919, P. L. 1021, all churches, meeting houses or other regular places 
of stated worship, with the ground thereto annexed, necessary for the occupancy 
and enjoyment of the same are exempt from taxation. Thi:; test is to be applied 
in each case, and if that particular organization or church asking exemption is 
exempt from taxation, ~t is certain that the said organization is entitled · to be 
exempt from the provisions of the Act of 1925; otherwise, the application should 
be carefully scrutinized. 

Department of Justice, 
Harrisburg, Pa., September 17, 1925. 

Doctor Ellen C. Potter, Secretary of Welfare, Harrisburg, Penna. 

Madam: You ask for an interpretation, of the terms "religious 
organizations" and "fraternal organizations" as used in Act No. 
347, approved May 13, 1925, entitled "An Act relating to and regu-
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lating the solicitation of moneys and property for charitable religi
ous, benevolent, humane, an~ patriotic purposes." 

Section 11 of this Act provides: 

"This act shall not apply to fraternal organizations 
incorporated under the laws of the Commonwealth, re
ligious organizations, colleges, schools, universities, 
labor unions, municipalities or subdivisions thereof, 
community organizations within the Commonwealth, nor 
to charitable institutions or agencies required by the 
provisions of existing law to file reports with the De
partment of Welfare or with any other department or 
office of the Commonwealth." 

'l'his section expressly exempts religious organizations from the 
operation of the Act. Included in this term are churches, religious 
societies, religious corporations (sometimes called ecclesiastical cor
l 'orations), and religious associations (incorporated and unincor
porated). In order to answer your question it is necessary to define 
each of these various bodies. 

The term "church" in its strict application relates to a Christian 
place of worship. "A church is a body of Christian believers holding 
the same creed, observing the same rights and acknowledging the 
same ecclesiastical authority * * * . The term 'church' imports an 
organization for religious purposes." In re Douglass Estate, 143 
N. W . 229. But it should be understood that the term ''religious 
organization" includes the spiritual organizations of other creeds 
or beliefs acknowledging an ecclesiastical authority, as for instance 
those of the Hebrew or Jewish faith. 

Another definition of church as given in Hartford First Baptist 
Church vs. Witherell, 3 Paige (N. Y.) i2!16 Riiling Case Law, under 
Religious Societies, page 421, is as follows: 

"A church in the strict sense of the word has been 
held to consist of an indefinite number of persons of 
one or both sexes who have made a public confession of 
religion and who are associated together by a covenant 
of church fellowship for the purpose of celebrating the 
sacrament and watching over the spiritual welfare of 
each other." 

Or, 

"A church is a voluntary association of its members, 
united together by covenant or agreement for the pur
pose of maintaining the public worship of God, observ
ing the ordinances of His house, the promotion of the 
spirituality of its membership, and the spread of divine 
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truth among others, as they understand and teach it." 

Hundley vs. Collins, 131 Ala. 234. 

A religious society is defined to be an "assembly met or a body of 
persons who usually meet in some stated place for the worship of 
God and religious instruction. The term includes all religious 
societies or congregations met for public worship without regard to 
their being incorporated and may or may not include a church or 
spiritual body." Silsby vs. Bwrlow, 16 Gray (Mass.) 329. 

A religious or church society has also been defined as "a voluntary 
organization whose members are associated together not only for 
religious exercises, but also for the purpose of maintaining and 
supporting its ministry, and providing the conveniences of a church 
home, and promo.ting the growth an.d efficiency of the work of the 
general church, of which it forms a co-ordinate part." 

Mt. Vernon Presbyteri(J/Y/, Chwrch vs. Dennis (Iowa) 161 N. W. 183. 
Runke~ vs. Winerrviller, 4 Har. a.nd M'H. (Md.) 4:29. · 
.Jones vs. Stute_, 28 Neb. 495. 

"A religious society in ecclesiastical law is defined to be in some 
of the United States the corporation or secular body organized 

1 pursuant to law with power to sue and be sued, and to hold and 
administer all the temporalities of a religious society or church as 
distinguished from the body of communicants or members united by 
a confession of faith.'' Century Dictionwry Encyclopedia, p. 5145. 

"A religious corporation is one whose purposes are directly and 
manifestly ancillary to divine worship or religious teaching. It is 
not necessarily a church in the one acceptation of the term, or even 
a religious society. A corporation whose charter powers are to be 
used in and of the propagation and practice of a religious belief is a 
religious corporation." In re St. Lowis Institute of Christian 
Science, 21 Mo. App. 633. 

"A religious corporation in American Law is a private corpora
tion formed by or pursuant to law to hold and administer the tem
poralities of a church.'.' Century Dictionary Encyclopedi~'.. 

But "a corporation established for purely academic purposes for 
education in literature is in no sense a religious organization, even 
though it be given to the care and under the management of ,a re
ligious body.'' State em rel. Morris vs. Board of Trades of West
m;inster College, 175 Mo. 52. 

"An organization is a systematic union of individuals '.in a body 
whose officers, agents and members work together for a common end 
or a number of individuals socially united for some end or work.'' 
Standard Dictionary·. 

"An organization is any body which has a definite constitution.'' 
Standard Dictionary. 

H-34 
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"Religion is the reverent acknowledgment both in heart and in 
_act of a divine being." Standard Dictionary. 

In view of the decisions and definitions cited above I am of the 
opinion that the term "religious organization," as \ used in this 
Act includes every religious body definitely constituted, which has 
for its purpose the propogation of the reverent acknowledgment 
both in heart and in act of a Divine being, or whose purpose is di· 
rectly and manifestly ancillary to divine worship or religious teach
ing, or whose members are associated together not only for religious 
exercises, but also for the purpose of maintaining and supporting its 
ministry and providing the conveniences of a church home and 
promoting the growth and efficiency of the work of the general 
church of which it forms a co-ordinate part, or one having power to 
sue and be sued and to hold and minister all the temporalities of a 
religious society or church as distinguished from the body of com
municants or members united by a confession of faith, or one whose 
officers, agents and members work together for a common rel~gious 
or spiritual end. 

But such a body in order to be exempt from the provisions of thi>i 
Act must necessarily .be organized. The spasmodic and occasional 
efforts of a few people united in behalf of religion and its affiliated 
purposes is not an organized effort. The purpose of this Act is to 
prevent irresponsible and unscrupulous people from soliciting funds 
and committing frauds upon the charitable and benevolent public. 
Your Department has a distinct and positive duty to perform in 
carrying out the provisions of this Act. You, therefore, have the 
right to require proof that any organiz1ation claiming exemption is 
entitled to it. Under Section 1 of the Act approved July 17, 1919, 
P. L. 1021, all churches, meeting houses or other regular places of 
stated worship with the ground thereto annexed necessary for the 
occupancy and enjoyment of the same are exempt from taxation. I 
suggest that this test be applied in each case and if you find that the 
particular organization or church asking exemption is exempt from 
taxation it is certain that the said organization is entitled to be ex
empt from the provisions of this Act; otherwise, the application 
should be carefully scrutinized. 

It is impossible to give an opinion which will cover every case 
in which exemption is cln imed, as it is necessary to know the facts 
relating to each organization. 

You also ask for an interpretation of the term "fraternal organi· 
zation'' as used in Section 11 of this Act No. 347. The Act provides 
that its provisions shall not apply to fraternal organizations in
corporated under the laws of the Commonwealth. Fraternal so
cieties are usually incorporated under the Act of April 6, 1893, 
P. L. 7 and the Act of April 6, 1893, P. L. 10. 
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The Pennsylvania 1Supreme Court defines a fraternal beneficial 
association as a corporation, society or voluntary association or
ganized and carried on for the sole benefit of its members and their 
beneficiaries and not for profit and "in which payment of death 
benefits shall be to family, heirs,' blood relatives, affianced husband 
or affianced wife of, or to persons dependent upon, the member. 
Lafferty v. Supreme C. C. Mutual Benefit Association Appel. 25!J 
Pa. 452. Examination of the charter of the fraternal society re
questing exemption will enable you to determine whether such so
ciety is entitled thereto. 

·Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
D1eputy Attorney General. 

Juvenile Courts--Poor Directors-County Commissioners-Instifations Outside the 
State-Individual Families. 

Juvenile Courts, under the Act of 1903, P. L . 274, as amended, have the au
thority to commit dependent children to institutions ei1lher within or outside the 
State. Directors of the Poor have a power to place dependent children in an in
stitution or with an individual family within the State, but not outside. County 
Commissioners nave the authority to establish and maintain institutions for the 
care and training of. chilnren but cannot place them in institutions in other states. 

Department of Justice, 
Harrisburg, Pa., October 2~, 1925. 

Dr. Ellen C. Potter, Secretary of Welfare, Harrisburg, Pa. 

Madam: You asked for an opinion as to the legality of the com
mitment of children by the Juvenile Courts, Directors of the Poor 
and County Commissioners of Pennsylvania, to agencies, institu· 
tions or persons in other States. 

You state that it has been the practice in the Northwestern Coun
ties to commit Catholic babies to a Roman Catholic Protectory in 
Lackawanna, near Buffalo, and that it has been the practice of the 
Juvenile Court of Crawford County to commit Protestant infants 
to the Protestant Orphan Asylum of Cleveland, Ohio. 

You further state that the Division of Charities of the Ohio De
partment of Public Welfare has written you as follows: 

"We should like to raise the question as to the au
thority of any Judge in Pennsylvania to make a com
mitment of a child to an institution in another State. 
Is not his jurisdiction restricted to his own State? 
If that is true, then we would further question the 
guardianship which the Cleveland Protestant Orphan 
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Asylum should have of these children and its right to 
give consent to adoption in accordance with the Ohio 
Laws." 

The authority of the Court of Quarter Sessions, sitting as Juvenile 
Courts of Pennsylvania, to commit children to institutions, etc., 
in other States, has been exercised by virtue of the provisions of 
the Act of 1903, P. L. 27 4, as amended. This Act has been declarerl 
constitutional in Commonwealth vs. Fisher, 213 Pa. 48. Section 1 
of this Act, as amend~d by the Act of 1923, P. L. 898, provides in 
part, as follows: 

"Be it enacted, etc., 1'hat the Courts of Quarter Ses
sions of the Peace, within the several counties of this 
Commonwealth, shall have and possess full and exclu
sive jurisdiction in all proceedings affecting the treat
ment and control of dependent, neglected, incorrigible 
and delinquent children, under the age of sixteen years." 

Hut Allegheny and Philadelphia Counties have separate courts hav
ing control over juveniles. 

Section 6 of the Act of 1903, P. L. 274, as finally amended by the 
Act of 1919, P. L. 445, reads in part, as follows: 

"In the case of a delinquent, dependent, neglected, 
or incorrigible child, the court may continue the hear.
ing from time to time * ~, -x- * ~- or the court may com
mit the child to a suitable institution for the care of 
delinquent children, or to any society, duly incorporated, 
having for one of its objects the protection of dependent, 
neglected or delinquent children. In any case of the 
commitment of a dependent, neglected, incorrigible or 
delinquent child, under the provisions of this section, 
the court committing such child may order and direct 
that the board and clothing of, and necessary medical 
and surgical attendance upon, and the care of such child, 
and its maintenance generally, and the necessary ex
penses of placing or replacing such child, shall be paid 
by the proper county, and may fix the amount which 
shall be paid for such board and clothing." 

This Section 6 of the Act of 1903, P . L. 274, was also amended by 
the Act of 1911, P. L. 543, and the same Legislature by Act of 1911, 
P. L. 67:6, provided for the cost of the maintenance of children com
mitted to institutions outside the State as follows: 

"Be it enacted, etc., That where the courts of quarter 
sessions of the peace of any county within this Common
wealth heretofore have or hereafter may sentence and 
commit children or minors, under the various Juvenile 
Court Acts of this Commonwealth, to homes or insti
tutions without this Commonwealth, in every such 
case such county, from which such child or minor has 
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been or shall be so senten.ced, shall be liable for a rea
sonable charge for such maintenance, when the amount 
is ascertained and approved as hereinafter provided 
for." 
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Section 2 of this Act of 1911, P. L. 676, provides for the payment 
of such charges. It is a well known rule of the interpretation of 
statutes, that two Acts, relating to .the same subject, and passed 
during the same Session of the Legislature, should be read together. 
So it is clear that the courts of Quarter Sessions of the Peace, sit
ting as Juvenile Courts, have authority, by Act of Assembly, to 
make an order committing children who are within the classes 
named in the Act of 1903, to persons or institutions in other States, 
and that the County from which such child or minor has been 
sentenced, shall be liable for a reason.able charge for maintenance. 
But in some Counties, new courts have been created and to these, 
control of juveniles have been given. 

The question as to whether the jurisdiction of the Pennsylvania 
Courts in cases of commitment extends over into the State of Ohio, 
i~ a matter for decision by the Courts. One method by which it 
can be· raised, in Pennsylvania, is by petition for review by parent 
or next friend after final order of commitment has been made, and 
by appeal to the Superior Court, as provided by the Act of June 
1, 1915, P. L. 652. Your Department has the right of supervision 
over the institutions of Pennsylvania according to the powers granted 
by various Acts of Assembly, but the question as to whether children 
have been legally committed is one for determination by the Courts. 
If the authorities of the State of Ohio question the guardianship 
which this Orphanage Asylum has of the children committed by 
the Cqurts of Pennsylvania, then it is a matter which should be 
raised in their Courts by the persons having legal interest in the 
welfare of these children; or it may be rai.sed by proper action in 
the Courts of Pennsylvania. 

With regard to the powers of commitment by the Directors of 
the Poor, the Act of June 13, 1883, P. :U. 111, provided that 

"It shall be the duty of the Directors of the Poor * * * 
to place all pauper children who are in their charge, 
and who are over two years of age * * * in some re
spectable family in this State, or in some educational 
institution or home for children." 

This Act of 1883, Supra, was repealed by the Act of 1921, P. L. 
1030, Section 3, of which reads as follows: 

"Section 3. It shall be the duty of said overseers, 
guardians, directors of the poor, or other person~ hav
ing charge of the poor, to place all dependent children 
who are in. or committed to their charge, and who are 
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over two years of age (with the exceptions named in 
the second section of this act), in some respectable fam· 
ily in this State, or in some educational institution or 
home for children; * * ~-" -

The Directors of the Poor, therefore, have this power of place
ment, in some educational institution or home for children in other 
States, but their power to place dependen.t children in individual 
families, is limited to this State, by the terms of the Act of 1921, 
P. L. 1030. If, however, the State of Ohio has laws regulating the 
placement of dependent children from other States, its authorities, 
I feel sure, will receive the hearty co-operation of the Pennsylvania 
courts and Directors of the Poor in their enforcement. 

This Act of 1921, supra, also gives to the County Commissioners 
the power of establishing and maintaining an industrial home for 
the care and training of children, but there is no power given them 
to commit children to institutions in other States. I cannot find 
any law giving _them that power. 

As to the right of the Directors of the Poor to control in other 
States the custody of these children committed by them to insti
tutions in other States, I am of the opinion that the Courts; in this 
case also, are the proper tribunals before which this question should 
be raised. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

Poor Districts-Aiithority to contr-ib1itc money directly to charitable organizations 
to assist them in carrying on their w ork-Acts of May 14, 1923, P. L. 162, Section 
910, June 3, 1911, P. L . . 6/iO . 

If the United Charities of H azleton is an incorporated association maintained 
by gifts and. voluntary contributions, formed for the purpose of assisting, relieving 
and giving medical care and attention to the poor, injured or sick within its re
spective poor districts or any municipal division thereof, the Middle Coal Field Poor 
District may make annual appropriations to said United Charities, provided, how
ever, that the association's objects and purposes are not limited to the members 
thereof or to any nationality or sect. 

Department of Justice, 
Harrisburg, Pa., November 30, 1925. 

Dr. Ellen C. Potter, Secretary of Welfare, Harrisburg, Pennsylvania. 

Madam: I am in receipt of the communication received b~ yolll 
from Dr. J. H. Wasser, Director of the Middle Coal Field Poor dis
trict of Pennsylvania. He states that this Poor District has had a 
request from the United Charities of Hazleton and the vicinity for 
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financial aid to assist them in carrying on their work. Dr. Wasser 
asks toi be advised by you whether there is any act or law which 
enables the Poor Board mentioned above to contribute money directly 
to the United Charities for the furtherance of their work, which be
cause of the present coal strike, bas been greatly increased. The Act 
of May 14, 1925, P. L. 762, provides as follows: 

"Section 910. Be it enacted by the Senate and House 
of Representatives of the Commonwealth of P ennsyl
vania in General Assembly met and it is hereby enacted 
by the authority of the same, That the proper officers 
of the several poor districts in each and · every county oi 
this Commonwealth may, in their discretion, upon an 
order of relief, or upon satisfactory proof being otherwise 
produced to them of the advisability thereof, make an 
appropriation yearly, to incorporated associations main
tained by gifts and voluntary contributions, and formed 
for the purpose of assisting, relieving, and giving medi
cal care and attention to: the poor, in~ured or sick, within 
their respective poor districts or any municipal division 
thereof: Provided, That this Act shall in no wise apply 
to corporations whose objects and purposes are limited 
to the members thereof or to any nationality or sect." 

This Section is a re-enactment of the Act of June 3, 1911, P. L. 649. 

In view of the terms of this Act, I am of the opinion that H the 
United Charities of Hazleton is an incorporated association main
tained by gifts and voluntary colntributions, formed for the purpose 
of assisting, relieving, and giving medical care and attention to the 
poor, injured or sick, within its respective poor districts or any 
municipal division thereof, it is within the power of the Middle Coal 
Field Poor District to make annual appropriatioins to the said United 
Charities provided, howe\'Cr, that the said association's objects and 
purposes are not limited to the members thereof or to any nationality 
or sect. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 



536 OPINIONS O'F THE ATTORNEY GENERAL Off. Doc. 

Department of Welfare-Household Necessities-Profits-Charitable I nstitutions
Certificate-Location-Act of May 13, .l925, P. L. 644. 
The sale of manufactured drugs and various household necessities to consumers, 

using as an inducement the fact that a percentage of the profits go to charitable 
institutions, is unlawful under the. Act of May 13, 1925, P. L. 644, unless such 
institutions hold a valid certificate of registration from the Department of Welfare, 
whether said institutions are located in the State of Pennsylvania or outside the 
State of Pennsylvania. 

Department of Justice, 
Harrisburg, Pa., February 10, 1926. 

Mrs. Martha J. Magee, Director, Bureau of Assistance, Department 
of Welfare, Harrisburg, Pennsylvania. 

Madam: I reply to your memorandum of February 3, 1926, endoil
ing a copy of a letter received from Solomon & Wasserman. You asked 
for an 01pinion as to the legal right of this firm to sell manufactured 
drugs and various household necessities to consumers, using as an 
inducement the fact that a certain percentage of the profits derived 
from said sales are given to several charitable institutions outside the 
State of Pennsylvania. 

Section 1 of the Act of May 13, 1925, relating to and regulating the 
solicitation of moneys for charitable purposes, provides as follows: 

"Section 1. Be it enacted, etc., That thirty days after 
the approval of this act it shall be unlawful for any per
son, copartnership, association, or corporation, except in 
accordance with the provisions of this act, to appeal 
to the public for donations or subscriptions in money or 
in other property, or to sell or offer for sale to the public 
any thing or object whatever to raise money, or to secure 
or attempt to secure money or donations or other prop
erty by promoting any public bazaar, sale, entertain
ment, or exhibition, or by any similar means for any 
charitable, benevolent, or patriotic purposes or for the 
purpose of ministering to the material or spiritual needs 
of human beings, either in the United States or else
where, or of relieving suffering of animals or of incul
cating patriotism unless the appeal is authorized by 
and the money or other property is to be given to a co;. 
poration, copartnership, association, or individual hold
ing a valid certificate of registration from the Depart
ment of Welfare, issued as herein provided." 

For the purpose of answering your question this section of the 
Act in so far as it relates to the question at issue can be made to 
read as follows: 

"Section 1. Be it enacted, etc. ,. That thirty days after 
the approval of this act it shall be unlawful for any per
son, copartnership, association or corporation, except 
in accordance with the provisions of this act * * * to 
sell or offer foir sale to the public any thing or object 
whatever to raise money * * * for any charitable, 
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benevolent, or patriotic purpose, or for the purpose of 
ministering to the material or spiritual needs of human 
beings, either in the United States or elsewhere * * * 
unless the appeal is authorized by and the money 0rr other 
property is to be given to a corporation, copartnership, 
association, or individual holding a valid certificate of 
registration from the Department of Welfare, issued as 
herein provided." 
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Section 10 orf this Act provides a penalty for the violation thereof, 
and Section 11 provides that the Act shall not apply to certain or
ganizations. None of these organizations set forth in Secticm 11 
include a firm doing business such as 'that conducted by Solomon & 
Wasserman, referred to aboive. 

I am therefore, of the opinion that unless the institutions to which 
the precentage of profits are given by Solomon & Wasserman hold a 
valid certificate of registration from the Department of Welfare of 
the State of Pennsylvania, the selling of such goods, using as an 
inducement the fact that a percentage of the profits go to said insti
tutions, is unlawful, regardless of whether the said institutions are 
located in the State of Pennsylvania or outside the State of Pennsyl
vania. 

Very truly yours, 

DEP AR'l'MENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney Genera"b. 

· Department of ·welfare-Mothers' Assistance Fitnilr--State R etirement Funilr--State 
Workmen's Compensation. 
Social workers paid from the Mothers' Assistance Fund are not eligible to 

membership in the State Employes' Retirement Association created by Act of 1923, 

P. L. 858. 
It is a question for the vVorkmen's Compensation Board and tli.e Courts to de

termine whether such workers are included within the Workmen's Compensation 

Act. 
Department of Justice, 

Harrisburg, Pa., March 20, 1926. 

Ellen C. Potter, M. D., Secretary of Welfare, Harrisburg, Penna. 

Madam: Your communication in which you say "We would like to 
know if paid social workers serving under Oounty Boards of Trustees 
of the Mothers' Assistance Fund are eligible: 

1. To participation in the State Retirement Fund; 

2. To the benefits of State Workmen's Compensation." 

has been received by this Department. 
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You also state in your communicatioi'n, "The County Boards of 
Trustees have authority to employ workers and pay their salaries 
from their administrative fund, which is derived h.alf from the State 
and half from the County." 

The Act of July 10, 1919, P. L. 893, as amended, provides for as
sistance to certain mothers, the appointment of Boards of Trustees for 
the several Counties of the Commonwealth, the appointment of a State 
Supervisor and for the general administration of the Act. It also 
repeals former Acts on the same subject. 

By Section 1 of the Act it is provided: 

"That ip. each county of the Commonwealth which by 
the action of its county commissioners accepts the provi
sions of this act, the Governor shall appoint a board of 
trustees, composed of not less than five and not more 
than seven women, residents of the county, to be called 
the Board of Trustees of the Mothers' Assistance Fund." 

Section 2 provides that the Governor shall appoint a State Super
visor who shall be a woman. 

Section 4 provides : 
"The administration of this act within the several 

counties shall be solely in the hands of the boards of 
trustees appointed by the Governor, subject, however, 
to the rules adopted and issued by the State Super
visor. The members of the boards of trustees shall 
serve without compensation, but shall receive all ac
tual and necessary expenses incurred in the perfor
mance of their duty." 

Section 5 provides that the Boa_rd of Trustees shall provide suit
able headquarters, appoint competent investigators and clerical as
sistance and provide for the payment of salaries and incidental ex
penses. At no time shall the annual expense of administration in 
any county exceed a certain sum. 

However, a proviso is added by Section 14 of the Act, which 
reads as follows: 

"No county shall receive its allotment of the State 
appropriation available for any year under the classi
fication appointed by the act making an appropriation 
to cwrry into effect the provisions of this act, unless 
such county has accepted the provisions of this act, 
and has placed at the disposal of the board of trustees 
a sum equal to the amount available from the State 
appropriation for such year." 

In the appropriation of 1925, made for the purpose of carrying 
into effect the provisions of the Act of 1919, is found the following 
provision: 
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"No county shall receive its allotment of the State 
appropriation available for any year under the classi
fication apJ?ointed by this act unless such county has 
accepted the provisions of the Act of July tenth, one 
thousand nine hundred and nineteen (Pamphlet Laws 
eight hundred ninety-three), as amended, and has placed 
at the disposal of the board of trustees a sum equal 
to the amount available from the State appropriation 
for such year.'' 
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The administration of the Act is committed to a Board of not 
less than five nor more than seven women trustees to be appointed 
by the Governor in each county desiring to avail itself of the pro
visions of the Act, ~ubject to the rules adopted and issued by the 
State Superv.isor. The trustees are to serve without compensation, 
but are to be paid all actual and necessary expenses incurred in the 
performance of their duties. The trustees shall provide for the 
payment of salaries and incidental expenses. A maximum amount 
that may be spent for annual expenses in any county is fixed. The 
act contains no express provision with relation to the manner in 
which these salaries and expenses are to be paid, nor does it appear 
from the language of the Act whether these expenses and salaries 
are to be paid jointly by the State and the proper county, although 
that wQuld seem to be the fair inference from the gene1·a1 scope of 
the Act, and that such construction has been placed upon the Act by 
the boards of trustees in the several counties is shown by your com
munication wherein you say "The county boards of trustees have 
authority to employ workers and pay their salaries from their ad
ministrative fund, which is derived half from the State and half from 
the county." 

Mothers' Assistance Fund Social Workers are paid from the 
appropriations received from the State and the county and not en
tirely from the State fund, and are, therefore, not eligible to mem
bership in the State Employers' Retirement Association. 

The Act of June 27, 19<23, P . L. 858, which creates the State Em
ployes' Retirement Association, contains provisions that deductions 
shall be caused to be made by the head of each Department of the 
State Government on each and every pay-roll of a contributor, and 
that the head of each Department shall certify to the Treasurer 
of the Commonwealth a statement as voucher for the amount so 
deducted, and the State Treasurer on receipt of these vouchers for 
deductions, shall pay each of the amounts so deducted into the 
Members Annuity Savings Fund . . It is manifest from all the pro
visions of the Act creating the Retirement Association that it is 
intended to apply only to those State employes who are paid sal
aries entirely out of State funds. 
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Deputy Attorney General Philip S. Moyer in an opinion dated 
March 11, 1925, decided the question now under consideration, and 
I can do no better than to quote his opinion. 

"The State Employes' Retirement Association was 
created by the Act of June 27, 1923, P. L. 858. Section 
3 of this Act provides that the membership of the as
sociation 'shall consist of all State employes' as de
fined in paragraph 6 of Section 1 of this Act, who, by 
written application to the Retirement Board, shall, 
either as an original member or a new member, eie~t 
to be covered .by the retirement system.' 

"Paragraph 8 of Section 1 of said Act provides that 
the word-

" 'Member' of the retirement association shall mean 
a State employe who shall be a member of the retire
ment association established by this act. 

"Said paragraph 6 of the same section provides that 
the words-

" 'State employe' shall mean any person holding a 
State office under the Commonwealth of Pennsylvania, 
or employed by the year or by the month by the State 
Government of the Commonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State employe~ 
shall not include judges, and it also shall not include 
those persons defined as employes in section one, para
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen (Pamphlet Laws, 
one thousand forty-three), entitled 'An Act establish
ing a public school employes' retirement system,' as 
amended by section one, paragraph seven of the act, 
approved the twenty-first day of April, nineteen hun
dred twenty-one (Pamphlet Laws, two hundred fifty
five). In all cases of doubt the retirement board shall 
determine whether any person is a State employe as 
defined in this paragraph, and its decision shall be 
final. 

"From the wording of this last paragraph it will 
readily be noted that, beyond the exceptions therein 
provided for, the term 'State employe' shall mean, first, 
'Any person holding a State office under the Common
wealth of Pennsylvania,' or secondly, 'Any person em
ployed by the year or by the month by the State Gov
ernment of the Commonwealth of Pennsylvania in any 
capacity whatsoever.' However, when we consider the 
purpose intended by the Legislature as revealed by the 
Act, and the general scheme set up for the accomplish
ment of this purpose, we find that the term 'State em
ploye' must necessarily have additional qualification 
and limitation in its scope beyond the general mean
ing suggested by the definition itself. 
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"Paragraph 5 of Section 7 of this Act provides that 
deductions shall be caused to be made by the head of 
each department of the State Government, on each and 
every pay-roll of a contributor, of such per centum of 
the salary of the contributor in such pay-roll period 
as shall be certified to the head of each department 
by the Retirement Board as proper, in accordance 
with the provisions of this Act. It also provides that 
the head of each department shall .certify to the Treas
urer of the Commonwealth a statement as voucher for 
the amount so deducted. Paragraph 6 of the same sec
tion pr.ovides further that the State Treasurer on re
ceipt of these vouchers for deductions shall pay each 
of the amounts so deducted into the 'Members' annuity 
savings fund. Although the procedure provide<j for 
the making of the deductions is an administrative mat
ter, it must readily be seen that the Act is intended 
to apply only to those State employes who are paid sal
aries out of State funds. The Retirement System and 
funds thereunder created are based in part on contri
butions by the members of the Retirement Association, 
deducted from their salaries. 'l'his fact, together with 
the certainty sought to be secured by the State Legis
lature in the collection of these deductions, indicates 
conclusively that the Act in question was intended 
only to apply to those persons paid out of State funds." 

541 

You are, therefore, advised that Mothers' Assistance Fund Social 
Workers are not eligibie to membership in the State Employes Re
tirement Association created by the Act of June 27, 1923. 

Do the provisions of the Workmen's Compensation Act apply to 
such social workers? 

The question as to the eligibility of certain persons to claim com
pensation under the Workmen's Compensation Act has been before 
this Department on numerous occasions, and it has been uniformly 
the practice to decline to give any opinion upon such a subject. 
An opinion from this Department would not be binding on anyone 
and might prove extremely embarrassing in the future. If an opin
ion was given and the Workmen's Compensation Board disagreed 
with it the opinion would not bind the Board, and one Governmental 
Agency so overrule another Agency of the same State Government. 
It is a question for the Workmen's Compensation Board and the 
Courts to decide, and as they are the tribunals created by law to 
decide these questions, we deem it advisable not to give any opinion 
on this subject. 

Yours very truly, 

DEPAR'l'3fEN'l' OF .JUS'l'ICE, 

J. W RROViTN. 
Deputy Attorney Gen.,eral. 
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Department of Welfare-Beaver County Prison-Warden-Allowance for Food of 
Prisoners-Fee System-Act of 1921, P. L. 470. 

If the salary of the warden is not sufficient the county commissioners lrnve the 
power in increase it, but no warden of a county jail should be permitted to make 
a personal profit in addition to his salary from moneys appropriated for the care 
and maintenance of prisoners. 

Department of Justice, 
Harrisburg, Pa., May 25, 1926. 

Dr. B. L. Scott, Director, Bureau of Restoration, Department of 
Welfare, Harrisburg, Pennsylvania. 

Sir: I reply to your recent memorandum relating to conditions 
in the Beaver County Prison management. You state that the 
Board of Prison Inspectors allows the warden a per capita allow
ance for food of prisoners in the amount of 35 cents per day and 
you further state: 

"In the annual Financial and Statistical Statement 
for 1924, signed by the warden of the county prison, it 
is shown that the amount paid for food during the year 
was $5,847.35. This statement also shows that the total 
number of days prisoners spend in prison during the 
year was 24,058". 

You therefore assume that 35 cents for each of the 24,058 days
amounting to $8,420.30-was paid to the warden for food and that 
out of this amount he actually expended $5,847.35 retaining for 
his own use the balance, $2,572.95. This arrangement was approved 
by the Board of Prison Inspectors and by the County Commissioners 
a~ter consultation with the County Oomptroller. You also state 
that one member of the warden's family is rendering personal ser· 
vices to the institution and not receiving compensation. This per
son of course should receive compensation for any services rendered 
to the institution, but this is a matter for the prison management 
to determine. Your report shows that in almost every other re
spect the Beaver County Prison is a splendidly managed institution. 

The Act of 1921, P. L. 470 is, 

"An Act providing a system of management and con.
trol of the Jail or county prison in each county of the 
fifth class; * * *" 

and Beaver County is of the fifth class. 

Section 2 of said Act provides as follows: 

"* * * The county commissioners shall appoint a 
warden and :fix his salary. The warden shall reside in 
the jail building." 

Section 8 of said Act reads as follows : 
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"All of the expenditures required in the government 
and management of the jail or county prison and for 
the care and maintenance of the prisoners therein shall 
be paid from the county treasury by warrants drawn 
by the county commissioners in like manner as for other 
expenditures for the county." 

• 
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Section 10 of said act provides that the provisions thereof shall 
not affect or repeal any local or special act, but there does not seem 
to be any local or special act affecting the Beaver County Prison. 

Under Section. 8, referred to above, the expenditures required for 
the care and maintenance of prisoners should be paid from the 
county treasury in like manner as for other expenditures for the 
county. 

By the terms of the Act of 1921 the warden receives a salary 
which shall be fixed by the county commissioners and shall also be 
entitled to a residence in the jail building. There is no provision 
in the Act which permits him to re·ceive compensation or profit from 
his office other than that fixed by the county commissioners as 
s&lary. 

I am therefore of the opinion that this fee system should be dis
continued. If the salary of the warden is not sufficient the county 
commissioners have the power to increase it, but n.o warden of a 
county jail should be permitted to make a personal profit in addi
tion to his salary from moneys appropriated for the care and main
tenance of prisoners. 

Very truly yours, 

DEP ARTMEN'J' OF JUS'rICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 

' , 
i 

Preparation of Plans-Awarding of Contracts-I;Jepartment of W elfare-Property 
and Supplies-Art Commission-Administrative Code. 

Under the Administrative Code of June 7, 1923, P. L. 498, there is no conflict 
in the duties imposed upon the Department of Welfare, Department of Property 
and Supplies, and the State Art Commission in the preparation of plans, contract
ing for and construction of State buildings. The duties imposed upon each of 
these departments are clearly defined and each department should co-operate with 
the other in the erection of buildings. 

Department of Justice, 
Harrisburg, Pa., June 14, 1926. 

Dr. Ellen G. Potter, Secretary of Welfare, Harrisburg, Penna. 

Madam: We have your request to be advised regarding the respec
tive functions under the Administrative Code of 1923 of your Depart
ment, the Department of Property and Supplies and the State A.rt 
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Commission as far as concerns the approval of plans and contracts 
for the erection, alteration or repair of buildings which form part 
of State Institutions managed by departmental administrative boards 
withil). your Department. 

You desire to know whether there is any duplication of functions 
arising from the following provisions of the Administrative Code 
(Act of June 7, 1923, P. L. ·49:8): 

"Section 503. ' Departmental Administrative Boarrls 
and Commissions._:Except as otherwise provided ju 
this act, departmental administrative bodies, boards 
and commissions within the several administrative de· 
partments shall exercise their powers and perform their 
duties independently of the boards or any other offi
cers of the respective administrative departments with 
which they are connected; but in all matters involving 
the expenditure of money all such departmental admin
istrative boards and commissions shall be subject and 
responsible to the departments with which they are 
respectively connected." 

"Section 2014. Approval of plans and Mortgages. 
The Department of Welfare shall have the power and 
its duty shall be: 

"(a) To approve or disapprove all plans for the 
erection or substantial alteration of any State, semi
State, or supervised institution receiving aid . from the 
Commonwealth;" 

"Section 2015. State Institutions.-With regard to 
state institutions under the supervision of the Depart
ment of Welfare, the department shall have the power, 
and its duty shall be: 

* * * * * * * 
" ( d) To require the submission to the department of 

any contract for repairs, alterations, equipment, and con
struction of buildings which any State institutions under 
its supervision desires to make, and to approve or dis
approve such propose} contract. No such contract shall 
be valid without the approval of the department, as evi
denced by the signature of the Secretary of Welfare." 

Section 2102. Grounds, Building-s and Monuments. 
The Department of Property and Supplies shall have 
the power, and its dut:v shall be: 

(e) To employ and, with the approval of the Gov
ernor, fix the compensation of such capable superintend
ent or superintendents of construction as mav be neces
sary properly to supervise the expenditure of all funds 
appropriated by the General Assembly foir building, re-· 
pairing, altering, adding to, or improving state buildings. 
Such superintendent or superintendents shall see that 
the plans and specifications of the ar~hitect, prepared 
and adopted for such new buildings or for repairs, alter-
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ations, additions, or improvements to existing buildings, 
shall be faithfully carried out by the contracto:rs for the 
work, and shall, ~mbject to appeal to, and final decision 
by, the head of the department, define, determine, and 
decide all questions of the proper interpretation of the 
plans and specifications which may be raised by the con
tractors or architects during the progress of the wo;rk ;" 

"Section 2108. State Art Commission.-Subject to 
any inconsistent pr.ovisions in this act contained, the 
State Art Commission created by this act ·shall have the 
power, and its duty shall be: ' 

"(a) 'l'o continue to exercise its powers and perform 
its duties as heretofore provided by law; 

"(b) To examine, and approve or disapprove, the de
sign and prepared location of all public monuments, 
memorials, buildings, or other structures, ex;cept in 
('ities of the first or second class, in accordance with the 
act, approved the first day of May, one thousand nine 
hundred and nineteen (Pamphlet I_,aws, one hundred 
three), entitled 'An act creating a . State Art Commis
sion in the Board of Commissioners of Public Grounds 
and Buildings; requiring the approval of the commis
sion o.f the design and location of all public monuments, 
memorials, buildings, or ot her structures, and certain 
private structures, proposrd to be erected anywhere in 
this Commonwealth other than in cities of the first and 
second classes." 
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You are advised that there is no duplication of functions whatso
ever under the aborve provisions of the Administrative Code. 

Whenever the Board of Trustees of a state institution within your 
Department desires to expend money for the consideration, alteration 
or repair of buildings it must obtain the approval of your Depart
ment for the proposed expenditure as provided in section 503 of the 
Code. 

The proposed expenditure having been approved by your Depart
ment the Board of Trustees must proceed as follows: 

1. H the . expenditure is to be made for the erection of a new 
building the location and design thereof must be approved by the 
State Art Commission as provided in section 2108 of the Code, and 
the plans and contracts must be approved by your Department under 
seCtions 2014 and 2015 of the Code. 

2. If the proposed expenditure is for the substantial alteration 
of an existing building the same approvals must be procured unless 
the design of the building will not be changed, in which event it will 
not be necessary to consult the State Art Commission. 

3. If the expenditure is for repairs or minor alterations the pro
posed contract therefor must be submitted to your Department 
for approval, but it is unnecessary to consult the State Art Commis
sion,. or to submit the plans to your Department. 
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Up to the point where the contract has been execut~ed, the Depart
ment of Property and Supplies has no function whatever to perform. 
After the ·contract has been executed, it is the duty of the Depart
ment of Property and Supplies through a superintendent of construc
tion employed by it to see that the contractor does his work in accord
ance with the plans and specifications., as provided in Section 2102 of 
the Code. With this function your Department has nothing to do. 

As far as the law is concerned, it is clear that there is no conflict 
between the jurisdi.ction of your Department, the Department of 
Property and Supplies, and the State Art Commission. However, it is 
highly desirable that the same policies should govern the preparation 
of plans and specifications for all State buildings, whether they are 
under the control od' the Department of Property and Supplies directly 
or of some other department, board or commission. Co-operation be
tween your Department, the departmental administrative boards 
within it, and the Department of Property and Supplies is highl3· 
desirable. Such co-operation can lawfully be achieved under Sec
tions 501 and 502 of the Administrative Code which require the heads 
of the several departments to "devise a practical and working lwsis 
for cooperation and coordination of work." 

However, in co-o.rdinating the work of the several departments, the 
functions imposed upon each of them by law, should always be dearly 
un<lerstood. Your inquiry which we have answered is, therefore, 
entirely per tin en t. 

Very truly yours, 

DEP ARTM1EN'l' OF JUS·TICE, 

WM. A. SCHNADER, 
Special Deputy Attor:ney General. 

Solicitation of money-Oertifioates-Oharitable, religiotts wnd humane purposes
Act of May 13, 1925--Strikes. 

1. Certificates under the Act of May 13, 1925, P. L. 644, authorizing the solici
tation of money by a strike r elief committee will be issued, if it appears that the 
real purpose of the solicitation is to minister to the natural needs of human beings 
involved in a strike. 

2. \Vhere labor unions, exempt from the provisions of the Act of 1925, join 
with others in acting collectively as a general relief committee, they must apply 
for a certificate. 

Department of Justice, 
Harisburg, Pa., July 23, 1926. 

j\frs. Martha J. Magee, Director, Bureau of Assistance, Department 
of Welfare, Harrisburg, Pa. 

Madam: I am in receipt of your communication of June 4, 1926, 
asking for an opinion as to the right of your Department to grant 
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a certificate of solicitation to the Passaic Strike Relief Committee 
of Philadelphia. You state this certificate has been granted .by your 
Department but the question of your right to do so has been raised 
by Counsel for the Department of Public Safety, Philadelphia, Pa. 

From the letter head of the Passaic Strike Relief Committee sub
mitted with yo-gr memorandum, I find that the said Committee has 
affiliated with it, among others, the following organizations: 

Upholsterers No. 77 
Upholsterers No. 124 
Moulders No. 15 
Musicians No. 77 
Paper Hangers No. 316 
Bakers No. 201 
Machinists No. 159 
Carpenters No. 1050 
Carpenters No. 1073 
Carpenters No. 897 
Garment Workers No. 199 
A. C. Worlters No. 140 
Tapestry Carpet Weavers 
Knit Good Workers Union 
Labor College of Philadelphia, 

all of which I am informed by a proper representative of the De
partment or Labor and Industry are affiliated with tne American 
Federation of Labor. There has also been submitted to me a 
newspaper showing a list of contributions made, and included among 
this list are legitimate labor organizations. The Treasurer of the 
Committee is Ben ~omas of the Machinists Union No. 159: Those 
affiliated organizations which I am informed are not members of the 
American Federation of Labor ~re the Young Workers' League, Prole
tarian Party, Workers' Party, and the International Workers' Aid_ 

The Act under which your Department has authority to issue 
certificates of solicitation is the Act of May 13, 1925, P. L. 644, entitled 
"An Act relating fo and regulating the solicitation of moneys and 
property for charitable, religious, benevolent, humane, and patriotic 
purposes." Section 1 provides as follows: 

"That * * * it shall be unlawful for any person, co
partnership, association, or corporation, except in ac
cordance with the provisions of this act, to appeal to the 
public for donations or subscriptions in money or in 
other property, * * * or by any similar means for any 
charitable, benevolent, or patriotic purpose, or for the 
purpose of ministering to the material or spiritual needs ' 
of human beings, either in the United States or else
where, (III' of relieving suffering of animals, or of inculcat
ing patriotism, unless the appeal is authoriZed by and 
the money or other property is to be given to a corpora
tion, copartnership, association, or individual holding 

H-35 
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a valid certificate of registration from the Department 
o·f Welfare, issued a:s herein provided." 

Section 4 of said Act provides as follows: 
"If the Department of "'\i\-.elfare deems the corporation, 

copartnership, asso,dation, ur mdividual :filing such 
statement a proper one and not inimical to the public · 
welfare or safety and its appeal or proposed appeals to 
be for truly charitable, benevolent, or patriotic pur
poses, or for the purpose of ministering to the material 
or spiritual needs of human beings in the United States 
or elsewhere, or of relieving suffering of animals, or of 
inculcating patriotism, it shall issue to such corporation, 
etc. * * * a certificate of registration for the partkular 
purpose described and for the necessary period. If the 
Department deems the corporation, * * * an improper 
one, or the purposes of its appeal impro'per * * * it shall 
refuse to issue a certificate of registration." 

Section 11 of said Act provides as follows : 

"This Act shall not apply to fraternal organizations 
incorporated under the laws of the Commonwealth, 
* * * labor unions, * * * nor to ·charitable institutions 
or agencies required by the provisions of existing law to 
file reports with the Department of Welfare or with any 
other department or office of the Commonwealth."· 

The question is, therefore, whether the Passaic Strike Relief Com
mittee of Philadelphia is a proper Committee not inimical to the 
public welfare or safety and organized for the purposes set forth 
in the Act referred foi above. This question ha,.ving been raised by 
Counsel for the City of Philadelphia, deserves the utmost considera
tion but should be answered by your Department. It is our opinion 
that if upon investigation it is disclosed that any of the organizations 
affiliated with the said Relief Committee are inimical to the public 
welfare olr safety and that these particular organizations are in actual 
control and diverting the funds so received from the true purpose 
of ministering to the material needs of human beings, then the cer
tificate should be revoked. But if it is disclosed that the real purpose 
of the organization is to minister to the material needs of human 
beings, as set forth in the application, then the certificate should 
remain in force. The application :filed by the Committee sets forth 
the following purpose: "To raise funds and clothing for the relief of 
the needy men, women and children involved in the textile strike in 
Passaic, New Jersey." If this purpose is being carried out it is quite 
evident that it meets the provisions of the Act, to-wit: ministration 
to the material needs of human beings in the United States, and the 
queRtion of whether theRe human heingR to whom re1i <:>f iR being ::id
tninistered . are the families of strH~e1•s . sho11ld riot enter into your 
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decision. The fact is that under Section 11 of the Act of any of these 
oxganizations which are labor unions acting individually as such are 
exempted from the provisions of the Act and are not required to 
obtain a certificate of solicitation from your Department; but since 
they have chosen to act collectively as a general relief committee, the 
law requires them to apply for a certificate. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy· Attorney General. 

Department of We.lfare-Pennh!lrst State Schoo'/,-Liability of Poor Officials-An
nual Charge for OlotMng of .fnmates-Acts of 1903, P. L . 446; 1913, P. L . 494; 
1928, P. L. 998. 

There _is no legal basis for the annual charge against Poor Districts for clothing 
of :Inmates and' such accounts . cannot be collected. All agreements made by Poor 
Authorities on admissions prior to the Mental Health Act of 1923, to pay ·to the 
institution th:e· annual charge for clothing are invalid and unenforceable and that 
all such. accounts on the books of Pennhurst State School S'ho.uld be charged oft.' 
as uncollectible. 

Department of Justice, 
Harrisburg, Pa., August 2~, 1926. 

C. W. Hunt, Deputy Secretary, Department of Welfare, Harrisburg, 
Pennsylvania. 

Dear. Sir: . I have b~en requested by your Department to examine 
the question of the liability of poor officials to Penn::hurst State School 
for tJi~ annual charge of Twenty Five Dollars ($25.00) for clothing 
of inmates admitted prior to the Mental Health Act of 1923: Inciden
tal to this question is the liability of the estate of the ii:J.mate or of his 
or her parents for such maintenance. The large amounts involved 
render these questions important. 

Pennhurst State School was organized under the Act of May 15, 
1903, P. L. 446. This Act provided for admission of minor children 
on an applicatio:n endorsed by the Commis.sioners or Directors of · the 
Poor of the County of applicant's residence. This Act was · supple
mented by the Acts of June 9, 1911, P. L. 862, and June 30, mu; P. 
L. 1090, neither of which touch the present question. 

By the Act of June 12, 1913, P. L. 494, however, the method of 
admission was entirely changed. Under this Act, the proceeding is 
by petition to the Courts of Quarter Sessions of certain eastern 
counties. The Court, after hearing, makes an order for admission 
and directs the payment of maintenance out of the estate of the per
son or by th~ parent or husband of the person, if such order is found 
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advisable. Where a situation exists, not justifying such an order, the 
person "shall be maintained and cared for in the said institution at 
the cost of the Commonwealth." This Act became effective October 
1, 1914 and remained in effe-ct until its formal repeal by the 

1 

Mental 
Health Act of July 11, 1923, P. L. 998 (See Page 1026). During this 
period the sole power of fixing liability for cost of maintenance was 
vested in the Courts of Quarter Sessions. The Commissioners or 
Directors of the Poor could not avoid this authority by making an 
independent contract covering cost of clothing or any other part of 
the support or maintenance of the inmate. This Act repeals Sections 
11, 12, 14, and 15, of the Act of May 15, 1903, P. L. 446, so -that the 
only method of admission during its effective period, and the on(r 
method of fixing liability for maintenance, is the order of the Court 
of Quarter Sessions . . Any agreement between th~ institution and the 
Directors of the Poor or between the institution and the, parent or 
guardian of the applicant would be entirely unnecessary and void. 
During this period, therefore, the order of the Court is the only basis 
of liability. 

Under the Mental Realth Act of July 11, 1923, P. L. 998, Section 
309, the Poor Authorities, endorsing the application, shall agree to 
pay the School for clothing as required. Since this provision is 
mandatory, there can be no question as to liability for clothing since 
tbe date of this Act. The Poor Authorities are specifically required 
to agree to pay the clothing allowance. 

There is no possibility, then, of such agreement by Commissioners 
or Directors of the Poor for payment of an annual allowance for 
clothing upon !1Pplications made between October 1, 1914 and July 11, 
1923 being valid. If such contracts were valid, they would_ amount to 
a usurpation by the Poor Authorities of a power specifically vested 
in the Courts of Quarter &ssions. Since July 11, 1923, the Foor 
Authorities are required by statute to make such contracts. The 
entire period after October 1, 1914, ·is thus eliminated from the 
inquiry and controlled for various periods as outlined above, and the 
following discussion applies only to applications made before October 
1, 1914. 

The Act of 1903, P. L. 446, Section 12, provides for admission of 
children as private patients as follows: 

"Any parent or guardian who may wish to have a child 
admitted to said institution for treatment or improve
ment, and pa:v all ~X'.pensf's of such care. mav do so under 
the terms, rules and regulations prescribed by the super
intendent and approved by the trustees." 

Section 15 of the Act of 1903 reads as follows: 
_ "The board of commissioners or directors of the poor 

of a county, in approving an application for the adtnis-
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.sion of a person to .said institution, shall state whether 
or not such person has an estate of sufficient value, or 
a parent or parents of sufficient financial ability, to de
fray the exp€nse in whole or in part of supporting such 
person in .said institution, and, if there be such means of 
support in part only, then the amount per month which 
the parents or parent or the legal guardian of such child 
may be able to pay; and the person or persons who make 
the application for such aqmission shall therein make 
statement, under oath, as to such means of support. 
Said Board of Trustees, in accepting an application for 
the admission of any person, shall fix the amount, if any, 
which shall be paid for such support, according to the 
ability of the parent or parents of the person, or accord
ing to the value of such person's estate, if any, and shall 
require payment for such support so far as there may be 
ability to pay, as a condition to the admission or reten
tion of said person. Said account may . at any time be 
changed by said trustees, according to their information 
concerning such means of support." 
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Power to recover for the amounts specifically required to be paid 
by the estate of the inmate or by the parent of the inmate will be 
'definitely determined by this procedure. Liability under these pro
visions is clearly fixed as to all such admissions prior to the Act 
effective October 1, 1914. . 

After quoting Sections 12 and 15, Attorney General Bell, in an 
Opinion dated July 30, 1912, (Opinions of Attorney General, 1911-12, 
Page 334) concludes: 

"Construing these sections together, it is clear that 
the trustees of this institution have the power to require 
any parent or guardian to pay the whole amoun,t of the 
cost of maintaining a patient where the estate of such. 
patient is abundantly able to pay the same, or to fix 
the proper proportion which the estate of such person is 
able to pay." 

When the trustees find that the estate of the inmate or the parents 
of the inmate are no longer of ability to pay the amount fixed, they 
may at any time reduce the amount or place the inmate on the indigent 
list. Until such action has been taken, the accrued account may be 
recovered if the parties liable are collectible. 

Where the child or its family are indigent, Section 15 provides for 
the situation as follows: 

"Where the indigence of the child or its fl}.mily is such 
as to entitle it to admission upon the full beneficiary 
fund of the State, the ascertainment of the facts shall be 
as hereinbefore stated, and the support at the in,stitution 
shall be provided for by annual appropriations, at such 
per .capita rate as shall be appropriated by the Legis
lature, on the application of the trustees." 



552 OPINIONS OF THE ATTORNEY GENERAL Off. Doc. 

These provisions seem to cover entirely the field of liability for 
maintenance of children under twenty-one years. The estate of the 
inmate, if of sufficient value, may be made liable; the parent or 
parents, if of sufficien,t financial ability, may be made liable. If the 
child and its parents are both indigent, it is admitted on the full 
beneficiary fund of the State. There is no provision here for liability 
being imposed by contract or other~ise, upon any other person or 
body. Lia:bility for maintenance has been fully covered. 

Under the Act of 1903, the powers of the trustees to make regula
tion,s are specified as follows: 

"They shall manage and direct the concerns of the 
institution, and maJke all necessary by-laws and regula· 
tions, not inconsistent with the constitution and laws 
of the Commonwealth." 

Unquestionably this gives them broad powers to make regulation,s, 
and these . powers are extended by other Sections of the Act, but 
nowhere in the Act is anything found which would empower the 
trustees to impose any liability on a Poor District for clothing or 
for any other charge for care or maintenance of an inmate. Neither 
i~ there any distin,ction in the Act itself between cost of clothing and 
other costs for care and maintenance. The expense "of supporting 
such person" certainly includes expense for necessary clothing. 

Investigation by your Department has developed the fact that a 
regulation imposing an ann,ual charge for clothing upon the Poor 
Districts endorsing the application was made by the trustees of Polk 
during the early years of its organization and that the practice was 
copied when Pennhurst was later organized. · Your inquiry, as I 
understand it, developed no other basis or authority for the attempt 
to impose on the Poor Districts the charge of Twen,ty Five Dollars 
($25.00) per annum for clothing. 

The Acts under which Pennhurst State School was created and 
orgap.ized are as follows: Act of May 15, 1903, P. L. 446, supplement 
to the same, Act of June 9, 1911, P. L. 862, a further supplement to the 
same, Act of June 20, 1911, P. L. 1090, a further supplement to the 
same, Act of June 12, 1913, P. L. 494, the Administrative Code 1923, 
P. L. 498, which changed the name and made a redesignation, of the 
board of trustees. 

In none of these Acts do I find any authority for a charge upon the 
County for clothing of inmates; neither is there any authority con
ferred upon the board of trustees or managers to impose such an 
obligation -upon, the Poor Authorities of the Counties. My inference 
from a reading of these statutes is that expense of indigent inmates, 
which would include all expenses for clothing and maintenance, are 
to be paid by the Commonwealth out of the annual appropriations to 
be made by the Legislature. 
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I am, therefore, of the opinion that there is no legal basis for the 
annual charge against Poor Districts for clothing of inmates and 
that such accounts cannot be collected. 

I am advised, however, that in many cases the Poor Districts, in 
endorsing the application have specifically agreed to pay the annual 
_charge for clothing. The Poor Districts now refuse to comply with 
these agreements and the question arises as to whether or not such 
agreements are valid and enforceable. 

It may be said in, the first place that the Act of Assembly fully 
covered .the field of liability. The estate of the inmate, or the parents 
oi the inmate, might be liable under certain conditions; or they may 
be made to assume a specified part of the liability; the remaining 
expense of support at the institution is assumed by the Common
wealth. The term "support," as used in the Act, would certainly 
include necessary clothing. There is, therefore, no place, or necessity 
or authority for the agreemen.t by the Poor Directors to assume the 
liability for clothing. 

The application for admission, as specified in Section 13, "shall be 
endorsed by the Board of Commissioners or Directors of the Poor of 
the County in which he or she resides at the time of the making of 
the application." The fifteenth Section provides that "The Board of 
Commissioners or Directors of the Poor in a County approving an 
application for admission of a person, to said institution, shall state 
whether or not such person has an estate of sufficient value, or a 
parent or parents of sufficient financial ability, to defray the expense 
in whole or in part of supporting such person in said institution, and, 
if there be .such mean,s of support in part only, then the amount per 
month which the parent or parents or the legal guardian of such 
ehild may be able to pay." Here then is the whole duty of the Commis
sioners or the Directors of the Poor in the.premises: they shall endorse 
the application and they shall state certain data as to the financial 
ability of the estate or parents of the child. When these things are 
done, they have not only performed their full duty but they have 
exhausted their power. A further contract for assuming a part of 
this support, or for contributing to the School an annual sum for 
clothing, is clearly in excess of the duty prescribed and beyond the 
power granted by the Act. 

Furthermore, the power of the Poor Authorities to expend the 
money of the Poor District, and their authority to contract for the 
payment of money from the poor funds, are purely statutory. Their 
expenditures must not only be for the purposes specified by the Poor 
Laws but must also be made in the manner provided by the Acts. 
Where the Legislature had clearly indicated its intention to impose 
a lia"Qility upon the Commonwealth, no agreement by the Poor Au
thorities to assume part of it could be within their legal power to 
contract or can be enforced against the Poor District. 
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For these reasons I am of the opinion that all agreements made by 
Poor Authorities on admissions prior to . the Mental Health Act of 
1923, to pay to the institution the annual charge for clothing are 
invalid and unenforceable and that all such accounts on the books of 
Pennhurst State School should be charged off as uncollectible. 

Respectfully submitted, 

DEPARTMENT OF JUSTICE, 

M.A. CARRINGER, 
Deputy Attorney General. 

Jails and Prisons--Em.ploifrnent of Inmates-Machinery-Manual Labor-Act of 
May 19, 1923, P. L. 271. 

Under the Act of May 19, 1923, P. L. 271, relating to employment of prisoners 
in county jails and prisons, the County Commissioners, Board of Inspectors, or 
other proper authority, have the right to determine the kind and character of 
the machines to be erected in the jails or prisons and have the right to use power 
obher than manual power for machinery operated by prisoners. It is the spirit 
of the laws of Pennsylvania that prison labor shall not compete with the honest 
labor of respectable citizens. 

Department of Justice, 
Harrisburg, Pa., October 15, 1926. 

Dr. Ellen C. Potter, Secretary of Welfare, Harrisburg, Pa. 

Madam: I reply to your memorandum of recent date enclosing 
letter from the Solicitor of York County, in which he requests an 
opinion as to the legal right of the York County authorities to use 
motive power, otheF than manual labor in the York County prison. 
He states it is the desire of the Oounty Commissioners, and of the 
local Court, that some satisfactory employment be provided for 
prisoners. 

As expressed in the title, the Act of June 18, 1897, P. L. 170, is an 
Act "limiting the number of inmates of State prisons, penitentiaries, 
State Reformatories, and other penal institutions within the State of 
Pennsylvania, to be employed in manufacturing goods therein, and 
prohibiting the use of machinery in manufacturing." 

The third Section provides that 

"No machine operated by steam, electricity, hydraulic 
force, compressed air, or other power, except machines 
operated by hand or foot power, shall be used in any of 
the State institutions in the manufacture of any goodi.;, 
wares, articles, or things that are manufactured else
where in the State." 

This Act, as construed by the Supreme Court of Pennsylvania in a 
per curiam opinion rendered in 1913 in 238 Pa. 320, clearly for-bids 
the use of motive power in penal institutions in Pennsylvania. 
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The Act of 1899, P. L. 89 in Section 1 provides as follows: 

"That from an,d after the passage of this act, it shall 
and may be lawful to require every male prisoner now or 
hereafter confined within any jail or workhouse in this 
Commonwealth to do or perform eight hours of manual 
labor each day of such imprisonment, except on Sundays 
or such legal holidays as are now or may hereafter be 
established by law; no' steam, electricity or other motive 
power except manual labor shall be used in the conduct 
of the said labor, or employment, or on any part th~reof.'' 
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This Act expressly saves from appeal the Act of 1897, P. L. 170, but 
was itself repealed and supplied by the Act of 1907, P . L. 247 which 
provided: 

1 

"That this act shall not affect or change the method 
or manner of employment of prh;oners within said 
prisons, or control thereof." 

The method or manner of employment in prisons required up to 
that time was manual labor. 

The Act of 1915, P. L. 654 .amended the Act of 1897, P. L. 170, (as 
originally enacted and as amended by the Act of 1899, P. L. 89), and 
in Section 2 repeals Section 3 of the said Act of 1897. This repealing 
Election, however, does not set forth the title of the Act of 1897, and 
therefore, it is questionable whether this repeal was effective. Sec
tion 3 of the Act of 1897 is the Section prohibiting the use of ma · 
chinery, etc., so that after the passage of the Act of 1915, P. L. 654, 
there was no Act on the Statute Books of Pennsylvania prohibiting 
the use of power machin,ery, or limiting the method of employment of 
prisoners in County prisons to manual labor. 

The Act of May 19, 1923, P. L. 271 provides as follows: 

"That all persons sentenced to the several county jails 
and prisons, who are physically capable, may be em
ployed at labor for not to exceed eight hours each day, 
other than Sundays and public holidays. Such employ
·ment may be in such character of work and the produc
tion of such goods as may now be manufactured and pro• 
duced in such jails and prisons, and may also be for the 
purpose of the manufacture and production of supplies 
for said prisons and jails; or for the preparation and 
manufacture of building material for the construction 
or repairs of the said prisons and jails, or in the manu
facture and production of crushed stone, brick, tile, and 
culvert pipe, or other material suitable for draining 
roads, or in the preparation of road building and ballast
ing material. 

"The county commissioners, or board of inspectors, or 
other person or persons in charge of any such jail or 
prison, shall determine the amount, kind and character 
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of the machinery to be erected in such jail or prison, the 
industries to be carried on therein, and shall arrange 
for the purchase and installation of such machinery at 
the expense of the county. They shall also provide for 
the sale of articles and material produced. The county 
commissioners shall make available the necessary funds 
to carry out the provisions of this Act." 

I am, therefore, of the opinion that the York Coun,ty Commissioners 
or Board of Inspectors, or other proper authority have the right to 
determine the kind and character of the machinery to be erected in 
the York County prison; therefore, they have the right to use power 
other than manual power for machinery operated by prisoners. 

It should be observed, however, that it is the spirit of the laws of 
Pennsylvania that prison labor shall not compete with the honest 
labor of respectable citizen13, except in those markets and on such 
public works as are designated by law, and that the employment of 
prisoners shall have for its primary purpose the moral uplift of 
prisoners which can best be accomplished by the employment of the 
largest possible number. 

Yours very truly, 

DEP AR'l'MENT OF JUSTICE, 

FRANK I. GOLLMAR, 
Deputy Attorney General. 
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Authority of department to bring action against any consul vio-
lating, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 314 

Rehabilitation. 

Section 215 of the Administrative Code of 1923, does not prevent 
State employes from enjoying benefits of, . . . . . . . . . . . . . . . . . . 316 

State Workmen's Insurance. 

Surplus and reserve accounts. Subscribers. Distribution. Pro 
rated. Act of 1915, P. L. 76'?, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 339 

The Board in its discretion may pay more ' than $100 for medical 
service etc., to an injured workman employed by a pol1cy 
holder of the fund, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 503 

Workmen's Cempemsation. 

Referees. Appointment. When terms of office expire, . . . . . . . . . 308 
Minor. The Act of 1915, P. L. 286, did not apply. Employment 

certificate. Forests and Waters, . . . . . . . . . . . . . . . . . . . . . . . . . 310 
National Guard. Member of, injured while on duty entitled to 

compensation. Act of 1915, P . L. 736, .. , . . . . . . . . . . . . . . . . . 330 
Public Schools. County superintendents and assistants. Com-

pensation board and courts to decide as regards compensation, 342 
InsuFance. Department and not Board agency charged with re

sponsibility of acting upon applications for exemptions. Acts of 
1915, P . L. 736, 758; 1919; P . L 1977; 1923, P. L 498, . . . . . . 345 

Litigation. The Secretary of Labor and Industry has the right to 
sign, answer and file petitions in compensation cases. Act of 
1925, No. 328A, Section 2, page 205, . . . . . . . . . . . . . . . . . . . . . . 349 

LABOR LAWS. 

Employment of women. Foreign consul. Act of July 25, 1913, 314 

LAKE ERIE AND OHIO RIVER CANAL BOARD. 

Appropriations to. Requisitions drawn against, by Secretary of 
Forests and Waters may be lawfully approved by Auditor 
General, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70 

LICENSES. 

Tourist Agents. A person who conducts tourist parties from 
Pennsylvania to points in Europe is not required to be licensed, 130 
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32 Viscelized milk. Pure food laws. Duty of Secr.etary of Agriculture, 
Milk .Container . Act of 1925, P. L. 83, with reference to colleges 

and schools, ... . ......................... . ............. . . 

MINES, DEPARTMENT OF. 

Mine Inspectors. 

Qualifications of applicants for certificates. Acts of 1891, P. L. 
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176; 1915, P . L. 712, Art. XVIII ; 1921, P. L. 831 , . . . . . . . . . . 355 
Vacancies. How appointments shall be made. Act of 1921, P. 

L. 831, ....... ... ..... .............. , . . . . . . . . . . . . . . . . . . . 361 
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756; 1921, P. L. 831, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 357 
Examination. Age limit. Qualifications. Act of 1911, P. L. 756 

as amended . by Act of 1915, P. L. 706, ... , . . . . . . . . . . . . . . . . . 363 
Applicability of Rules 17 to 21 inc., of Article XII, Act of 1891, 
P. L. 176, to persons who are hoisted from mines to surface and 
lowered into mines from surface, ............. . ....... ~ . . . . 359 

MOTHERS' ASSISTANCE ACT. 

Clearly separate and distinguished from the Old Age Assistance 
Act. Appropriations. Act of 1923, P. L. 459, . . . . . . . . . . . . . . . 49 

Social workers are not eligible to membership in State Employes' 
Retirement Association, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 537 

MOTOR LICENSE FUND. 

Authority of Secretary of Highways to purchase from the fund, . 
for the State Highway Patrol, kitchen utensil'S, bedroom sup-
plies and gymnasium fixture s, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 284 

Author.ity of Secretary of Highways to pay from Fund, cost 
of wiring building occupied by Department as tenant, . . . . . . 286 

MOTOR VEHICLES. 

Fines. Authority of Secretary of Highways to inspect records 
of mayors of third class cities and burgesses of boroughs, . . 268 

Suspension of license. Intoxication. Act of 1923, P. L. 718, . . 272 
Transfer of Title. Acts of 1923, P. L. 425; 1925, P . L. 286, . . . . 274 
Issuance of certificates to bailors, Act of 1923, P. L. 435, . . . . . . 281 

MUNICIPAL LIENS. 

Real estate owned by Commonwealth and used .as Armory, not 
subject for assessment for payment of cost of street paving, 395 
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Member of. State employe. Leave of absence with pay. En-
campment. Act of 1921, P. L. 869, Sec. 68, . . . . . . . . . . . . . . . . 266 

Member of. Injured while in line of duty, entitled to compen-
sation • . Act of . 1915, Sec. 104, P . . L. .736, . ................... 330 

NORMAL SCHOOLS. 

Building and construction . of. ''Construction" . defined, 427 

NOTARIES PUBLIC. 

Commissions. Appointment during recess of Senate. Confirmed 
by a specia~ session. Bonds, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 166 

Membership in the Bar of a United States District Court, will not 
disqualify person from holding the office of notary public . . Act ' 
of 1874, ·P. L. 186, •..... : ........................... .'.... 243 

NURSES. 

Where a registered nurse marries, she may, upon surrender of 
her registration card, receive a new card in her married name. 
Act of 1923, P. L. 683, ... ; .... ; .... ; .. . . . . .. . . . . . . .. . . . . . 367 
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OSTEOPATHIC EXAMINING BOARD. 

Hospitals. 

Trustees of hospital under control of Commonwealth may refuse 
an osteopathic physician permissio.n to treat a part-pay patient 
or a private room patient. Act. of 1901, P. L . .98, . . . . . . . . . . . 373 
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PENAL INSTITUTIONS. 

County jails and prisons. 

Prison labor. County commissioners or other proper authority 
have right to determine character of machines to be used in 
jails and operated by prisoners. Act of 1923, P. L. 271, . . . . . 554 

Beaver County Prison. Warden. Salary. Fee system, . . . . . . . . 542 

Eastern Penitentiary. 

Legal right to employ inmates at · prison }abor for the purpose 
of .sewing overalls .together, ............. ; . ~.... .. . . • . . • • • . . • 377 
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Western Penitentiary. Page 

Authority of Auditor General to approve requisitions of Depart
ment of Welfare for payment of contractors in construction 
of new penitentiary. Acts of 1911, P. L. 32; 1921 , App. Acts 
page 14-0, , . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . . . 44 

Board of Trustees has no authority to award damages or interest 
to contractors, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 384 

Parole. Violation of. Commutation. Act of 1911, P. L 1055; 
1915, P. L. 788, . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 380 

PENNHURST STATE SCHOOL. 

Annual charge for clothing of inmates. Act of 1923, P . L. 998, 549 

PENNSYLVANIA HISTORICAL COMMISSlON. 

Appropriation for expenDes. Department of Public Instruction 
Requisitions. Office supplies, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 61 

PHILADELPHIA-CAMDEN BRIDGE. 

Availability of appropriations for Commonwealth's share depend
ent upon the' question whether or not tolls shall be charged. 
Acts of 1925, No. 328A, App. Acts p. 18; 1921, App. Acts, p, 
281; 1919, P . L. 814, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 79 

PHILADELPHIA SCHOOL DISTRICT. 

Authority of Superintendent of Public Instruction and State 
Treasurer to deduct from appropriations, amount due contin-
gent reserve fund and the State Annuity Furrd No. Z, . . . . . . 458 

PITTSBURGH SCHOOL DISTRICT. 

School pensions. Married women employed as teachers. Re-
tirement, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 465 

PLYMOUTH LOCAL ARMORY BOARD. SEE MUNICIPAL LIENS. 

POOR DISTRICTS. 

Authority to contribute moneys directly to charitable organiza-
tions. Acts of 1923, P. L. 762, Sec. 910; 1911, P . L . 640, . . . . 534 

PRISONERS. 

Eastern Penitentiary. Legal right to employ, . . . . . . . . . . . . . . . . 377 

PROPERTY AND SUPPLIES, DEPARTMENT OF. 

Requisitions. 

Authority of Auditor General to approve, for payment of amount 
due estate of Arnold W. Brunner and Miss Vi0let Oakley, . . . . 48 
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Requisitions-Continued. 
Authority of Auditor General to approve; on account of contract 

of Paul W, Bartlett with Robert Morris Monument Commission, 67 
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Preparation of plans. Contracting. Construction. Duties of de-
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PUBLIC INSTRUCTION, DEPARTMENT OF. 
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May act for the Superintendent in his absence, . . . . . . . . . . . . . . . 409 
Authority to take the place of Superintendent on boards, com-

missions, etc., 421 

bffice Supplies. 

May draw requisitions against Appropriation Act of 1923, App. 
Acts at page 41, for purchase of, . . . . . . . . . . . . . . . . . . . . . . . . . . 60 

May not requisition against Appropriation Act of 1923, App. 
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Examining Boards. 

Fees chargeable by, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 413 
State Board for R egistration of Professional Engineers. Status 

of Board. Fees. Expen~es. Appropriation, . . . . . . . . . . . . . . . . 419 

School Districts. 
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pursuant to section 1210, paragraph 23 of the School Code of 
1911, as amended by Act of 1925, . . . . . . . . . . . . . . . . . . . . . . . . . 416 
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Gilberton Borough. Legality of proposed agreement with State 
Council of Education, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 429 

Employ es. 

Withdrawal from Retirement System. Reinstatement. Credit 
for services rendered. Act of 1921, P . L . 245, . . . . . . . . . . . . . . 461 
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Building and construction of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 427 

Teacher's Certificate. 
Authority of Department to accept certificate · signed by osteo-

pathic physician as a basis for the issuance of, . . . . . . . . . . . . . . . 432 
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positories. Board of Finance and Revenue. Commissions. In-
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State Hospital, Warren. May decline to accept insane persons 
coming from a county outside its district, . . . . . . . .. . . . . . . . . . 499 

ST ATE POLICE. 

Railroad Police, 
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Corporate Loans. 

A corporation doing business in this Commonwealth, is subject to 
ta~ation upon mortgages upon which it pays interest. Mort
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City of Phil•adelphia as trustee under a will. Acts of 1913, P. 
L. 1913; 1919, P. L. 955, .. .. .. .. .. . .. . .. .. .. . .. .. . . .. . .. . 186 
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A domestic insurance company doing a life business upon the 
mutual plan without any capital stock is relieved by the Act of 
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