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OFFICIAL DOCUMENT No. 5 

0 .PINIONS TO THE DEPARTMENT OF AGRICULTURE 

Co8ts in Sitmrnary Prooeedings·-D·ismissa.l of Ohurge-Proseo.iitor-Statutory 
Requirements-Acts of 1919 and 1921. 

An officer of the Department of Agriculture is not liable for the costs in a 
prosecution un~er the Act of April 18, 1919, P . L. 71, as amended by the Act of 
April 6, 1921, P. L. 112, where the case was dismissed. Under the common Jaw 
a prosecutor in his official capacity was not liable for costs and can be made 
liable only where a statute spec:fically so provides. 

March 20, 1923. 

Mr. W. A. McCubbin, Deputy Director of Plant Industry, Depart­
ment of Agriculture, Harrisburg, Pa. 

Dear Sir: I return herewith the file in reference to suits brought 
by an officer of your Department to enforce the provisions of the 
Act of April 18, 1919, P. L. 71, as amended by the Act of April 6, 
1921, P. L. 112. The suits were all brought under the amendment of 
the Act of 1921, and are, therefore, summary convictions, and the 
question . now arises as to the disposition of the costs accruing in 
said cases. 

The only question with which your Department is concerned is the 
liability of your officer, or of your Department, to pay such costs. 
Six suits were brought; in one the defendant was found guilty and 
sentenced to pay a fine and costs; in another the defendant enteretl 
a plea of guilty. In these two cases, of course, the defendants are 
liable for the costs, and in default of payment may be committed to 
the county jail. 

The other four suits were dismissed. The informant in all these 
cases was Mr. Herbert L. Roberts, an officer of the Department of 
Agriculture, who made the informations in pursuance of the duties 
of his office. At common law the prosecutor was not liable for costs, 
and to impose them on him, some statutory authority so to do must 
be given. Com. vs. Moore, 21 C. C. 221. In penal actions on sum­
mary conviction the informant is not liable for costs if proceedings 
foil, unless a statute so provides. Com. vs. Hergesheimer, 1 Ash­
mead, 413. 

The Department of Agriculture is not a party to the record in any 
of these cases, and could not, therefore, have been responsible for 
any of the costs arising therefrom. Com. vs. Deneen, 50 C. C. 560. 
The statute under which these actions were begun gives no authority 
to impose costs upon the informant or upon the Department of Agri­
culture, nor has any statute been found that does. 

(5) 
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I am therefore of the opinion and advise you that neither the 
Department of Agriculture nor Herbert L. Roberts, the informant 
in the above mentioned cases, is liable for the payment of any costs 
accruing in the same. 

Yours very truly, 

J. W. BROWN, 

Deputy Attorney General. 

Dog Law-Animals-Licenses-Fines-Justice of the Peace-Remittance of fin es 
to State Treasiiry-Reniedies against justice who fails to return fines-A ct of 
May 11, 1921. 

1. Under the Act of May 11, 1921, P. L. 522, fines for violation of the Dog 
Law should be paid by the justice of the peace who collects them into the State 
Treasury. 

· 2. If a justice of the peace fails to return them, civil action may be brought 
against him through the Department of Agriculture, or criminal proceedings may 
be instituted against him for embezzlement or malfeasance in office. 

3. The word "forthwith," used in the Act of 1921 in connection with the pay­
ment of such fines to the Statt>, means that the payment should be made within 
such convenient time as is reasonable and requisite. It should be made, in fact, 
within a few days. 

April 3, 1923. 

Honorable F. P. Willits; Secretary of Agriculture, Harrisburg, Pa. 

Sir: From your letter of March 16, 1923 it appears that you have 
some cases on hand in which justices of the peace have imposed fines 
for violations of the Act of May 11, 1921, P. L. 522, known as the 
Dog Law, and failed to remit such fines when collected to the County 
'freasurer. Section 36 of the Act provides : 

"All fines collected under the urovisions of this act 
shall be forthwith paid to the cot;nty treasurer and by 
him paid into the State Treasury." 

The fines belong to the State, and it is, therefore, the duty of the 
justice imposing and collecting them to pay them over to the county 
treasurer. If the fines collected are not so paid over the State may 
proceed through the Department of Agriculture to collect from the 
justices such fines as have been retained by him. This can be done by 
instituting a civil action against the justice, and if necessary, his 
bondsman, to recover money due the State. 
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A justice of the peace who retains fines collected by him and which 
belong to the State may also 

"be proceeded against for embezzlement or malfeasance 
in office." 

"Forthwith" when used in reference to time, is generally con­
strued to mean without delay. The construction usually given by 
the courts to the word "forthwith" when occurring in statutes is 
that the act referred to should be performed within such convenient 
time as is reasonable and requisite. lJf. eyers VS'. Dunn., 104 S. W. 358. 
Reasonable time in the case under consideration should not be more 
than a few days, as within that time a justice of the peace can readily 
send to the county treasurer any fines collected by him. 

Yours very truly, 

J. W. BROWN, 
Deputy Attorney General. 

Dog Licenses-Dogs 'l'ransferred from one County to Another-Additionai Fee­
Oo1tnty 1'rea.111wer-Oo11vpensation-Act of 1921, P. L. 522. 

When a dog is transferred from one county to another, an additional license 
fee of twenty-five cents is required by the Act of May 11, 1921, P. L. 522, but 
the County Treasurer is not entitled to a fee of ten cents for issuing such license. 

May 21, 192:{ 

Honorable F. P. Willits, Secretar:y of Agriculture, Harrisburg, Pa. 

Sir: This Department has your letter of May 5th enclosing letter 
from Dr. Munce asking to be advised what is the proper fee for 
issuing a license for a dog transferred from one county to another. 

The Act of May 11, 1921, P. L. 522, known as the Dog Law, in 
Section 3 provides for the licensing of dogs and fixes the fee to be 
paid for both male and female dogs. The Section also contains the 
following provision: 

"The applicant shall also pay an additional fee of ten 
cents for the services of the County 'l'reasurer in issu­
ing, recording and reporting said license to the Secre­
tary of Agriculture, and remitting fees and fines to the 

· State Treasurer." 

This fixes the compensation of the County Treasurer for his serv­
ices in issuing, recording and reporting the licenses and shows just 
what he is entitled to. Section 10 of the Act provides: 

"Whenever any dog licensed in one County is perma­
nently removed to another county, the county treasurer 
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of the county where the license was issued shall, upon 
the application of the owner or keeper of such dog, cer­
tifv such license to the treasurer of the county to which 
th~ dog is removed. Such treasurer shall thereupon, 
and upon payment of a fee of twenty-five cents, issue a 
license and tag for such dog in the county to which it is 
removed." 

This fixes the fee to be paid for the services set forth in the Sec­
tion and no one has the right or authority to increase it and compel 
the payment of more than the law specifies. The Act fixes the 
amount to be paid by the county treasurer for issuing the license, 
and thus shows the intent of the Legislature. 

In the case of the r emoval of a dog from one county to another the 
fee to be paid is also fixed, but no compensation for the treasurer is 
mentioned. If it .had heen the intention of the Legislature to have the 
treasurer r eceiYe an additional ten cents, the Act woukll have so 
stated, as it did in Section 3. F ees are only to be charged as fixed by 
statute, and the fee charged in Section 10 of the Act under considera­
tion is all that may be charged. The intention was to have the own­
er pay twenty-five cents, and by no construction can the aidlditional 
fee provided for in Section 3 for the services therein mentioned, be 
made to apply to Section 10 for the services therein enumerated. 

You are, therefore, advised that the authority to charge more than 
twenty-five cents for the issuing of a license for a dog transferred 
from one county to another is not given by law, and that the county 
treasurer is not entitled to a fee of ten cents for issuing such license. 

Yours very truly, 

State Fair Commission-Appropriation of 1921. 

J. W.BROWN, 

Deputy Attorney General. 

The unexpended balance of the State appropriation does not lapse or revert 
to the State Treasurer, hut the same remains and is available for the purpose 
for which it was specifically appropriated. Act of 1921, P. L. 1191. 

May 21, 1923. 

Honorable F. P. Willitts, Secretary of Agriculture, Harrisburg, Pa. 

Sir: In answer to your inquiry in reference to the unexpended 
balance from the appropriation of $15,000 made to the State Fair 
Co~mission in 1!}21, and as to whether such balance lapses, I beg to 
advise you the Act of May 27, 1921, P. L. 1191, creating the State 
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Fair Commission shall consist of certain State Officials and of a 
number of citizens of the State to be appointed by the Governor, such 
appointments to be for terms running from two to four years. The 
moneys appropriated for the work of the Commission shall be paid 
upon warrants of the Audlitor General on the State 'rreasurer. The 
duty of the Commission is: 

"To formulate plans for the establishment, organiza­
tion, conduct and management of the annual State Fair 
* * * to examine sites for purchase by the Commission 
for the purpose of the State F.air, prepare plans for ex­
hibits, together with their equipment ;, * * to undertake 
the preliminary work looking to the establishment of an 
annual State Fair" 

'l'his language i.s evidence of a legislative intent that the appro­
priation would be followed by such other appropriations as should 
be necessary for the completion of the work contemplated by the 
Act creating the Commission, for it will be noted that the Act creat­
ing the Commission and making the appropriation, provided that the 
Commission shall uiNilertake the prelirninary work. 

There is nothing in the language of the Act making the appro­
priation which places any limit on the time within which it must be 
expended, nevertheless, a specific appropriation may not remain 
indefinitely unexpended, but must be expended within a reasonable 
time for the accomplishment of the purpose for which it is made. 
In this case there is nothing that shows unreasonable delay on the 
part of the Commission; the full and complete report required by the 
Act was made to the General Assembly before the third Mondlay of 
January, 1923, tog.ether with the recommendations of the Commis­
sion. To carry out the work of the Commission W!hy should not the 
money appropriated therefor be so expended. What good reason can 
be urged for its lapsing into the treasury of the State, and thereby 
delay the work imposed upon the Commission by th.e Act? No great 
work which requires more than two years to be completed can be 
successfully prosecuted! or carried to a finish if the money appropri­
ated for the purposes lapses before the work is completed. As here­
tofore noted, there is nothing in the Act creating the Commission 
which limits in any way the time within which the appropriation in 
queRtion is to he expended. 

I am, therefore, of the opinion, that under the language of the act 
making the appropriation, and in view of the facts above recited, the 
unexpended balance of the State appropriation does not lapse or 
revert to the State 'L'reasurer, but the same remains and is available 
for the purpose for which it was sp~cifically appropriated. 

Yours very truly, 

J. W. BROWN, 
Deputy Attorney General. 
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Statu,tory Regu!ations-Boroiighs--Right to Impose Spe<Yiai Tax-Act ofi 1Ji ay 

11, 1921, P. L. 522. 

A borough has a right to impose and collect a dog tax in addition to the tax 
which is imposed by the Act of May 11, 1921, P. L. 522. The fact that dog 
owners may have to pay two taxes anr1 that dogs may have to bear two tags, 
a State tag and a borough tag, does not militate iu any way against the power 

of the borough to impose such tax. 

June 12, 192~~ 

Dr. T. E. Munce, State Veterinarian, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter enclosing letter 
from H. A. Bierer Chief of Police of North Belle Vernon, Pennsyl­
vania, asking if a borough has a right to impose a dlog tax in addi­
tion to the tax imposed by the Act of May 11, 1921, P. L. 522. 

Dog owners must comply with the provisions of the Act of 1921. 
This is an Act entitled "An Act relating to dogs and the protection 
of livestock and poultry from damages by dogs, providing for the li­
censing of dogs by the Secretary of Agriculture, etc." 

Because the State has undertaken to impose certain regulations 
applicable to the entire Commonwealth, a borough is not deprived of 
the right to impose other regulations adaptedJ to its own conditions, 
provided these are not inconsistent or at variance with those of a 
general character prescribed for the entire Commonwealth. 

A municipality may make new and further regulations in the ex­
ercise of its police power and enforce them by proper penalties, even 
though the State has preYiously acted by a gmeral law in reference, 
to the same matter. Radnor Towm;hip vs. Bell, 27 Superior Court 1. 

'rhe fact that dog owners may have to pay two taxes and that dogs 
may have to bear two tags, a State tag and a borough tag, does not 
militate in any way against the power of the borough to impose such 
tax. 

A :;;imilar sitnation arose when the Automobile Act of April 19, 
1905, P. r,. 217 was passedl, requiring automobile owners to procure 
a li cense from the State. Prior to that time certain cities by ordin­
ance had r0quired automobile owners to obtain a city license. It 
was held by the Supreme Court in the case of Brazi,er vs. Philadel­
pl1ia, 215 Pa. 2!)7, that the State Act and the ordinance could co­
exist, even though the result of such holding might be that auto­
mobiles would have fo cany two lice1rnes. 

You are, therefore, adYi:;;ecl that a borourrh has a right to impose 
and collect a ,,:'(11g tax in addition to the tax which is now imposed by 
the Act of 19:Jl. 

Very truly yours, 

J. W. BROWN, 
Depu,ty Attorney General. 
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Commercial feeding stuffst--Penal stati~tes-Metal fasteners for tags-Tiers for 
bags-Food law-Acts of May 3, 1909, and May 11, 1921. 

1. A penal statute must be construed strictly and should not be extended be­
yond the evident intention of the legislature as expressed on its face. 

2. The provision of the Act of May 3, 1909, P . L. 395, as amended by the Act 
of May 11, 1921, P.. L. 490, prohibiting the "use of metal . fasteners in fastening 
or attaching tags or cards to packages of feeding-stuff," does not apply to tiers 
used to close or fasten a bag or package. 

July 5, 1923. 

Honorable F. P. Willits, Secretary of Agriculture, Harrisburg, Pa. 

Dear Sir: Your inquiry as to whether or not tiers manufactured 
by the Bates Valve Bag Company come under the provisions of Sec-
tion 3 of the Act of May 3, 1909, P. L. 395, as amended by the Act 
of May 11, 1921, P. L. 490, has been received by this Department. 

Section 3 of the Act provides, inter alia, as follows: 

"The use of any or all metal fasteners for fastening 
or attaching tags or cards to packages of feeding stuffs 
is hereby prohibited." 

Section 6 of the Act makes it a misdemeanor to violate any of the 
provisions of the Act and provides penalties for any violations 
thereof. 

The only thing for.~idden by the Section of the Act above quoted 
is "the use of metal fasteners in fastening or attaching tags or cards 
to packages of feeding stuffs." This does not include tiers used to 
close or fasten a bag or package, and the question is can the language 
of the Act by any construction be made to include such tiers. 

When penalties were provided for the violation of any of the 
provisions of the Act it was made a penal statute and is therefore to 
be strictly construed. 

"A penal statute must be construed strictly and 
should not be extended beyond the evident intention of 
the Legislature as expressed on its face." Bucher vs. 
Commonwealth, 103 Pa. 528. 

When a statute is plain, and according to any meaning, broad 
or narrow, which may be ascribed to the language, does not apply 
to a certain case it is not permissible to add or omit words in order 
to make it so apply, even though it may be ch~ar that the case is as 
fully within the mischief to be remedied as the cases provided for. 
This would be not to construe but to amend the law, which is within 
the exclusive province of the Legislature. Oom. v-s. Gouger, 21 Su­
perior Ot., 217. 

If a case is fully within the mischief to be remedied and is even 
within the same class and within the same reason as other cases 
enumerated, still, if such case is not within the words of the Act; 
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construction will not be permitted to bring. it within the statute. 
Bishop on Sta.tutor.y Crrimes, Section 220. 

In dealing with a penal statute it can not by implication be ex­
tended beyond its precise meaning, and applying the well . settled 
principles to the case in hand we find the Act in the part above set 
forth relates only to metal fasteners used in fastening or attaching 
tags or cards to packages, and by no construction can it be made to 
refer to anything else. When an Act has been construed there will 
often remain cases within the mischief to be remedied and possibly 
within the general intent of the Legislature as disclosed by the act, 
and yet not provided for therein. In such case the Legislature alone 
can cure the defect. 

I am therefore of the opinion that the Act of May 3, 1909, as 
amended, not having specifically forbidden the use of metal tiers to 
close or fasten a bag or package, such articles do not come undei.· 
the provisions of the act and you cannot stop the use of them. 

Yours truly, 

J. W. BROWN, 
Deputy Attorney General. 

Department of Agriculture-Funds from which certain salaries and expenses of 
the department are payable--Acts of Marvh 19, 1923, P. L. 16, June 7, 1923, 
P. L. 498, May 11, 1921, P. L. 522, and July 13, 1923, No. 44A. 

The Dog Fund is chargeable with expenses incurred in enforcing the Dog Law; 
for the payment of indemnities for animals not exceeding $300,000. for the bien­
nium, and for the payment of salaries and expenses incident to the enforcement 
of the provisions of the several acts of Assembly, which by Act of 1923, P. L. 
16, are administered by the Bureau of Animal Industry. 

The general appropriation to the department made by the Act of 1923, No. 44A, 
is chargeable with the salaries and expenses of the employes of said department 
who are engaged in that part of the work of the present bureau of Animal In­
dustry which does not consist in enforcing the laws above mentioned. 

August 21, 1923. 

Honorable Frank P. Willits, Secretary of Agriculture, Harris­
burg, Penna. 

Sir: I have your request of August 20, for an opinion with regard 
to the effect to be given to Act No. 12 of the 1923 Session of the 
Legislature in view of certain provisio_ns of the Administrative Code 
and of the General Appropriation Act of 1923. 
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Your · letter raises the following questions: 
1. Can the salaries and expenses of the director, deputy director, 

officers, agents, and employes of the Bureau of Animal Industry be 
paid out of the Dog Law Fund, in view of the fact that the Bureau of 
Animal Industry was abolished as a statutory bureau on June 15, 
Hl23, and immediately thereafter re-estabilshed by action of the Ex­
ecutive Board? 

2. Is there any inconsistency between Act No. 12 of the 1923 Ses­
sion, and the General Appropriation Act of 1923, and if so what 
is its effect? , 

3. To what purposes may the money in the Dog Law Fund be 
applied during the current biennium? 

In considering these questions the following relevant facts must 
be kept in mind : 

The 1923 Legislature passed and on March 19, 1923 the Governor 
approved Act No. 12 of the 1923 Session. This Act amends, inter 
alia, Section 16 of the Dog Law of May 11, 1921, P. L. 522, which 
as amended reads as follows: 

"The State Treasurer shall establish a separate fund, 
to be known as the 'Dog Fund,' into which all moneys 
collected under the provisions of this act shall be paid, 
and from which all exr.enditures necessary in the carry­
ing into efl'.ect the provisions of this act shall be paid. 
All moneys in the dog fund from time to time are hereby 
specifically appropriated to the Department of Agricul­
ture for the purpose of carrying into effect the pro­
visions of this act, and for the payment of Indemnities 
for animals ajfiiated with dangerous, contagious or in­
fectio.us diseases as proiiided by law, and for the pay­
ment of the salaries and expenses of the Director, 
Deputy Director, officers, agents and employes, of the 
Bureau of Animal Industry of the Department of Agri­
C'l!;lture, and for the enforc.ement of the provisions of 
the several Acts of Assembly charged to the Bureau of 
Animal Industry * * *" 

On June 7, 1923 the Governor signed the Administrative Code, 
which, under Section 2805 thereof, became effective on June 15, 1923. 

Section 2 of the Administrative Code abolished the Bureau of 
Animal Industry. 

On June 30, 1923 the Governor signed the General Appropriation 
Bill passed by the 1923 session. This bill appropriates five hundred 
and sixty-four thousand dollars ($564,000) for the general work of 
the Department of Agriculture, including 1the payment of sal­
aries, wages, or other compensation of all deputies and employes and 
··"for the enforcement of any and all Acts of Assembly which it is 
the duty of the Department to enforce (not including, however, 
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appropriations for the payment of indemnities for animals afflicted 
with dangerous, contagious or infectfous diseases which shall be 
paid from the Dog Law Fund, but not in excess of three hundred 
thousand dollars)." 

At noon on June 15, 1923 the Executive Board created by Section 
201 of the Administrative Code met and authorized i:!he reestablish· 
ment of the Bureau of Animal Industry in the Department of Agri· 
culture. This action was taken under the authority granted to the 
Board by Section 709-b of the Administra.tive Code. 

I. 

Meaning of Section 16 of the Act of May 11, 
1921, P . L. 522 as amended/ by Act No. 

12 of the 1923 Session approved 
March 19, 1923. 

This Section provides that all moneys in the Dog Fund from time 
to time are specifically appropriated to the Department of Agricul­
ture for the following purposes: 

1-Carrying into effect the provisions of the Dog Law; 
2--The payment of indemnities for animals afflicted with danger­

ous, contagious or infectious diseases as provid~d by law; 
3-'l'he payment of the salaries and expenses of the Director, 

Deputy Director, officers, agents and employes of the Bureau of Ani­
mal Industry of the Department of Agriculture; and 

4-The enforcement of the provisions of the several Acts of As­
s?mbly charged to the Bureau of Animal Industry. 

It is to be noted in the first place that this appropriation is made 
not to any Bureau of the Department of Agriculture, but to the 
Department of Agriculture itself. The Administrative Code did not 
abolish the Department of Agriculture which remains under the Code 
exactly as it existed prior to the passage of the Code, except that 
all statutory Bureaus in the Department were abolished and any 
powers or duties previously conferred or imposed upon such Bu­
reaus as parts of the Department are, under the Code, conferred 
and imposed upon the Department as a whole. 

There can be no question as to the meaning of the Legislature's 
direction that money in the Dog Law Fund shall be used for the 
enforcement of the Dog Law. 

Equally clear is the provision that the money in the Dog Law 
Fund shall be applied to the payment of indemnities for animals 
afflicted with dangerous, contagious or infectious diseases as pro­
vided by law. 
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Doubt has arisen as to the meaning of the provision that money 
in the Dog Law Fund shall be used "for the payment of the salaries 
and expenses of the Director, Deputy Director, officers, agents and 
employes of the Bureau of Animal Industry of the Department of 
Agriculture." Did the Legislature when it enacted Act No. 12 of 
the 1925 Session mean to limit the use of money in the Dog Law 
Fund to the payment of salaries and expen~es of employes of the 
then existing statutory Bureau of Animal Industry, or did it mean 
to permit this money to be applied to the payment of the salaries 
and expenses of the employes of any Bureau of Animal Industry 
which might from time to time exist for the exercise of the functions 
performed by the statutory bureau as it existed on the date when 
Act No. 12 became a law? While there is much to be said to the 
contrary, I am of the opinion that the language used in Act No. 12 
must be interpreted to apply only to the statutory Bureau of Ani; 
mal Industry. Accordingly when the statutory Bureau of Animal 
Industry ceased to exist on June 15, 1923 the provision of Act No. 
12 permitting the payment out of the Dog Law Fund of salaries 
and expenses of employes of this B.ureau ceased to have effect. 

In taking this view I am giving effect to the rules of statutory 
construction as generally recognized notwithstanding the fact that 
I am satisfied that the Legislature meant the money in the Dog 
Law Fund to apply to the salaries and expenses of the. employes 
of any Bureau of Animal Industry which might exist. Unfortunately 
we can be guided only by the Legislature's intention as expressed 
by the language used. 

The fourth purpose for which money in the Dog Law Fund may 
be used is "the enforceme_!1t of the provisions of the several acts 
of assembly charged to the Bureau of Animal Industry." While 
at first blush the abolishment of the Bureau of Animal Industry as 
a statutory bureau would seem to render the use of money in the 
Dog Law Fund for this purpose ineffective, further consideration 
makes it clear that no such difficulty arises. 

'l'he words "charged to the Bureau of Animal Industry" are 
merely identifying and descriptive. They identify the particular 
laws for the enforcement of which Dog Law Fund money may be 
used. The Legislature did not provide that the money should be 
used for the enforcement by the Bureau of Animal Indlu:stry of the 
provisions of the several acts of Assembly charged to the Bureau 
of Animal Industry. On the contrary, it appropriated the money 
to the Department of Agriculture for the enforcement by it of the 
provisions of certain Acts of Assembly identified by virtue of the 
fact that the enforcement of the Acts was on March 19, 1923 charged 
to the Bureau of Animal Industry. The abolishment of the Bureau 
of Animal Industry on June 15, 1923 cannot possibly be held to 
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have modified, repealed or in any wise affected the right of the 
Department of Agriculture to spend the money in the Dog Law 
Fund for the enforcement of those laws which on March 19, 1923 
were charged for enforcement to the Bureau of Animal Industry. 

II. 

The General Appropriation Act of 1923 is 
not inconsistent with the expenditure of 

Dog Law Fund money by the Depart­
ment of Agriculture. 

The General Appropriation Act of 1923 provides that the appro­
priation of five hundred and sixty-four thousand dollars ($564,000)­
to the Department of Agriculture may be used, among other things, 
for "the enforcement of any and all Acts of Assembly which it is 
the duty of the department to enforce (not includi_ng, however, ap­
propriations for the payment of indemnity for animals afflicted 
with dangerous, contagious, or infectious diseases, which shall be 
paid from the Dog Law Fund, but not in excess of three hundred 
thousand dollars)." 

Act No. 12 permits the use of the Dog Law Fund for "the purpose 
of carrying into effect the provisions of this act" and for "the en­
forcement of the provisions of the several Acts of Assembly charged 
to the Bureau of Animal Industry." 

'!.'here is no constitutional inhibition preventing the Legislature 
from passing two acts at th.e same session appropriating money for 
the same purpose to the same Department. Act No. 12 permits Dog 
Fund money to be used by the Department of Agriculture for enforc­
ing the Dog 'Law, (which the Department is charged with enforcing) 
and of certain other ads, identified as the "Acts of Assembly charged 
to the Bureau of Animal Industry," (with enforcing which the 
Department of Agriculture js also charged). The fact that at a 
later date the Legislature made a further appropriation for en­
forcing "any and all Acts of Assembly which it is the duty of the 
department to enforce," does not expressly or impliedly repeal the 
Legislature's earlier action as embodied in Act No. 12. The Dog 
Law Fund may, therefore, be used for (1) enforcing the Dog Law 
and (2) enforcing the several acts of Assembly which on March 19, 
1923 were charged for enforcement to the Bureau of Animal In­
dustry. 
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III. 

Employes of the Bureau of Animal Industry 
may be paid out of 'the funds appropria­

ted to the Department of Agriculture 
in the General App:r;opriation Act 

of 1923. 

17 

The appropriation to the Department of Agriculture as con­
tained in the General Appropriation Act of 1923 covers the pay­
ment of the salaries, wages or other compensation of such employes 
"as may be required for the proper conduct of the work of the 
Department." This language plainly applies to all employes of the 
Department, and includes employes of the Department engaged in 
the work of the present Bureau of Animal Industry. 

The language of the Appropriation Act covering the payment of 
other expenses is equally broad. 

There can, therefore, be no question with regard to the right to 
pay the salaries and expenses of employes of the Department engaged 
in the work of the.Bureau of Animal Industry out of the general 
appropriation to the Department. 

IV. 

CONCLUSION 

The views hereinbefore expressed indicates that you should by 
requisition in proper form, request the Auditor General to draw 
warrants: • 

1. Against the Dog Law Fund (a) for enforcing the Dog Law; 
(b) for indemnities for animals, not exceeding three hundred thou­
sand dollars ($300,000) for the biennium; and (c) for the payment 
of salari~s and expenses incident to the enforcement of the provi­
sions of the several acts of Assembly which were on March 19, 1923 
charged for enforcement to the Bureau of Animal Industry. 

2. Against the General Appropriation to the Department for the 
saiaries and expenses of employes of the Department who a·re en­
gaged in th~t part of the work of the present Bureau of Animal 
Industry which does not consist of enforcing the laws above men­
tioned. 

You are accordingly advised to act in conformity with this 
opinion. 

U-2 

Very truly yours, 

GEORGE W. WOODRUFF, 
Attorney General. 
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State Appropriatum--Gambling-Leu:d or Immoral Practices-Exhibits-Rules 
a11d Regulati-011s: 

.d.ny agricultural asrnciation which allows either bJ- direct permit or sufferance, 
gambling, lewd or immoral practices in connection with its exhibits or in or about 
the fair grounds or other places where the exhibit is carried on is not entitled 
to recei>e any part of the state fund provided for the country fairs. This pro­
>ision should be incorporated in its rules. 

)fay 29, 1924. 

Honorable Frank P. \fillit,.:, Secretary of Agriculture, Harrisburg, 
Pa. 

Sir: Referring to the Conference which -we had mth representa­
tfres of Fair Associations,--0f the State Grange,- of the General 
Public,- and of the carnfral interests and als·o to your request for 
an opinion from the Department of Justice on certain questions re­
ferred to at the Conference : 

A_. 111 General. 

It is illegal, as well as immoral, for the Fair A£sociations, or any 
of their officials -who make arrangements for entertainment at fairs, 
to arrange for, or permit the continuation of, any gambling devices, 
lewd or immoral shows,--0r immoral practices under any guise 
whatever,-at agricultural Fairs in this State. This is so true under 
our laws, and so inevitably admitted by everybody concerned!, that 
I only state it as a first broad general principle. Officials permitting 
such practices are themselves guilty of breaking the law. 

B. What is Ga1nbli11g as Prohibited by the Law! 

"ffithout, at this time, going deeply into a discussion of gambling 
it is plain from the definitions and cases, that games which depend 
substantially on the skill and practice of the participant, as opposed! 
to games in which winning or losing depends substantially on the 
luck of the participant. or the accidental result of taking part there­
in, are not gambling games such as come under the ban of the law. 
HoweYer, to allow betting, even in a game of skill, is to bring in the 
element of gambling forbidden by la"-· )foreoYer the stake or reward 
of lucky chance may be not only money, but anything of value like 
merehandise. 

C. L ewd and Immoral Practiceg. 

It is well known that in the pa,;:t the majority of shows whether 
called carniYals or not, and whether connected with . .\.gricultural 
Fairs and other ,-;imilar meetings or not, to which a large number 
of the general people are ::.ttracted otherwi,-;e than in order to occupy 
seats and listen or hear a definitely presented entertainment, have 
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been used to ply immoral business as between the sexes. Fortun­
ately, the best circuses and carnival companies, as well as the Carn­
ival Associations, have recognized that this evil if carried further 
would d!estroy the business itself; and, for sometime past, in the 
case of individual circuses, carnivals etc., and particularly during 
the last year in the case of Carnival Associations, there has been a 
movement which, in these praiseworthy instances, has practically 
wiped out these immoral, harmful forms of business in connection 
with the shows. 

It is a sad fact that venereal diseases have followed in the wake 
of all shows whether at Agricultural Fairs or not, where lewd and 
immoral practices were carried on, whether with permission or not. 

It is recognized that the dlisease producing effects of this feature 
of outdoor shows is far more vicious and harmful to the public than 
the gambling aspect. 1'he guilty suffer and should be protected 
against themselves. Many innocent persons also suffer severely in 
hea 1th, and even danger to their lives, and to them the Fair Asso­
ciations, and you as Secretary of Agriculture, owe a solemn diuty. 

D. What Can the S ecre'tary of Agriaulture 
Do as A gainst Vice and Gambling 

At Agriculture Fairs? 

The General Appropriation Act of 1923, on page 47 provides as 
follows: 

"For payment of incorporated agricultural associa­
tions, as provided by law, for exhibits of live stock, live 
stock products, horticultural products, handiwork, 
cereals, bees, and bee products, subject to the filing of 
such reports by said associations as may he required by 
the Secretary of Agriculture, two years, the sum of one 
hundlred thousand dollars ($100,000) ." 

In order that any Agricultural Association may obtain any part 
of this $100,000, two things are necessary: 

1. That the Association shall :file such reports as may be required 
by the Secretary of Agriculture. 

2. That the Secretary of Agriculture shall determine whether any 
part of the $100,000 fund shall be paiii. to the Agricultural Associa­
tion, and shall also sign a requisition upon the Auditor General for 
such payment. 

The law meant something when it gaye the Secretary power to re­
quire reports. You have the power and the duty, as far as allowanc1'e 
from the $100,000 appropriation are concerned, to see to it, through 
reports required by you, and such inspection as you may be able to 
make concerning "exhibits'' held by any Agricultural Association. 
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(a) That the Association dloes not knowingly permit any shows, 
games, exhibits, or practices of a gambling, lewd or immoral nature. 

(b) That the Association does not allow any gambling, lewd or 
immoral practices to continue, whether permitted or not, as soon as 
it is discover.ed; and that the Association take steps to know whether 
such gambling, lewd or immoral practices are being carried on at tht> 
fair whether openly or secretly. 

It is my opinion that you may, and should, formulate as part or 
your rules for the distribution of the $100,000 fund to Agricultural 
Associations, the provisions that none of saidJ fund will be given to 
an Association if it is known to you that it allows either by direct 
permit or by sufferance, gambling, lewd or immoral practices in con­
nection with its exhibits, or in or about the fair grounds or other 
places where the exhibit is carried on. 
It is plain that no Agricultural Association has a right to any part 

of the $100,000 unless it conforms to such reasonable rules in fur­
therance of law and good morals as you may lay down; and, in my 
opinion, it is your duty to refrain firmly from allowing any State ai.d 
from the $100,000 fund in any case where gambling, lewd and im­
moral practices are permittedi or suffered. 

Yours very truly, 

DEPARTMENT OF JUSTICE 

By GEORGE W. WOODRUFF 

Attorney General. 

Domestic Animals-Bureau ofl Animal Industry-Expenses incurred by enforcing 
what are known as the "Dog Laws"-how payable. (Acts of May 11, 1921, 
P. L. 522 and March 19, 1923, P. L. 16). 

Expenses incident to the enforcem('nt of what are known as the "Dog Laws," 
such as telephone and telegraph bills and bills for supplies and materials re­
quired by the Bureau of Animal Industry, are payable out of the Dog Fuud, 
provid('d by the acts mentioned. 

June 27, 1924. 

Honorable F. P. Willitts, Secretary of Agriculture, Harrisburg, Pa. 

Sir: We have your re'}uest to be advised whether certain expenses 
which have heretofore been paid out of the "Dog Fund" under the 
Act of May 11, 1921, P . L. 5i22 as amended by the Act of March 19, 
1923, P. L. 16 can continue to be paid out of that Fund. The ex­
penses in question were, we understand, incurred in the enforcement 
of the provisions of the several Acts of Assembly charged to the 
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Bureau of Animal Indlustry. They include telephone and telegraph 
bills, and bills for paper, stencils, sponges, tags, ice and other sup­
plies and materials required by your Department in the enforcement 
of the so-called. "Animal Industry'' laws. 

Under date of August 21, 19:23 this Department advised you that 
moneys in the Dog Fund may be used, inter alia, "for the payment 
of salaries and expenses incident to the enforcement of the pro· 
visions of the several Acts of Assembly which were on March 19, 
1923 charged for enforcement to the Department of Animal Indus­
try". 

We understand that since August 21, 1923, expenses of the kind 
mentioned in your letter have been paid, with the approval of the 
State's fiscal officers, from the Dog Fund, but that very recently you 
have been advised! by the Auditor General's Department that its 
practice of approving these expense items will be discontinued. 

You are advised that there has been no change in the law or in its 
interpretation by the Courts or by this Department requiring any 
modification of our opinion of August 21, 1923, or of the practice of 
the A nditor General's Department; and that the expenses in question 
are, as they have previously been, payable out of the Dog Fund. 

Yours very truly, 

DEPARTMENT OF JUSTICE 

By WM. A. SCHNADER, 
Special Deputy Attorney General. 

Department of Agriaulture--Domestic animai~Eradioation of disease--Tuber­
culosis to cattle--Quarantiner-Acts of MG!JJ 9, 1889, July 22, 1913, and Jiuie'. 
7, 1923. 

1. Under the Acts of ,May 9, 1889, P. L. 51, July 22, 1913, P. L. 928, and 
June 7, 1923, P. h 198, the authorized agents of the Department of Agriculture 
may enter upon any premises to examine and test animals to discover whether 
they have diseases proscribed by the law. 

2. If any persons interfers with sucJ;t agents, such persons may be arrested, 
if that course seems wise, and subjected to fine and imprisonment. 

3. If permission is not accorded to the agents, a search warrant may be sworn 
out before a magistrate and used to effect the necessary entry upon the premises, 
examinations and tests. 

4. Under the Act of July 2Z, 1913, P. L. 928, relating to the establishment of 
a quarantine, it is not necessary to obtain a search warrant before entering upon 
a far)ll to post the quarantine notices as provided by the act, and this is the 
case whether the owner of the farm objects to entry on his premises or not 
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5. If any owner of untested cattle in a region where practically all the owners 
of cattle have submitted to the examination and tests prescribed by la~ should 
r efuse, after a specific d emand, to allow the agents of the department to enter upon 
his premises and examine and test his cattle, the department has the right to 
declare a general quyantine of the premises without examinations and tests, to 
post notices at prominent places on the premises, which it will be criminal for any 
person to remove or destroy, and to publish a copy of such notice fn one news­
paper circulating in the region in which the quarantined premises are situated. 

November 14, 1924. 

Honorable F. P. Willits, Secretary of Agriculture, Harrisburg, Pa. 

Sir: You have stated to me the conditions which are interfering 
with the successful execution of the law concerning the eradica­
tion of diseases of domestic animals in Mercer County in order to 
make that county a "modified area." I understand that there are 
some 5,000 herds of cattle in Mercer County and that the permis­
sion of about 4,975, of the owners of these herds has been obtained, 
so that tests have been made and arrangements for the wiping 
out of tuberculosis in that large number of herds completed. 

On the other hand, the owners of about 25 hertls refuse to permit 
the law to be carried out on their farms, so that Mercer County has 
still within it some 25 centers of danger for the spread of tuber­
culosis in cattle; also that this condition endangers the general 
welfare, in that tuberculosis may be spread again from these danger 
spots to the herds which have been cleaned up, and the great ex­
pense to the State in the killing and paying for tuberculosis cattle 
in said herds will thus be made futile. 

You ask that the Department of Justice give you an opinion on 
two questions : 

A. What may you do in order to compel the ac­
quiescence of owners of herds who refuse their permis­
sion in the testing of their cattle for tuberculosis? 

B. If you do not find the method allowed by law for 
compelling acquiescence in tests effective, what may you 
do in order to quarantine the premises and herds of 
owners who refuse to allow tests to be made? 

A. 

The powers and duties of the State Livestock Sanitary Board, 
granted by law, haye been tranferred to and vested in the Depart­
ment of Agriculture. Section 1502 of the Administrative Code pro­
vides a~ follows : 

"Section 1502. Animal Industry.-The Department 
of Agriculture shall have the power, and its duty shall 
be: 
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"(a) To promote the live stock industry, and to 
preve~t, suppress, control, .and eradicate any transmiss· 
ible diseases of animals and poultry ; 

"(b) . To establish and maintain general or special 
quarantmes, as may now or hereafter be provided by 
law; 

" ( c) To prevent the spread of infectious and com­
municable diseases of animals and poultry, and, for 
this purpose, the officers, agents, or employes thereof, 
may at any time enter any premises where domestic ani­
mals or products thereof are kept, confined, or stored; 
to take such measures as may seem advisable concern­
ing methods of preventing, controlling and eradicating 
disease of animals; to cause the disinfection of any 
premises, and, when deemed necessary to prevent the 
spread of disease, to cause the destruc,tion of animals, 
poultry, and personal property; and to regulate and 
prohibit the movement or transportation of animals or 
poultr·y into this Commonwealth, or from one place 
to another within this Commonwealth; 

"(g) To make such examinations and tests as may 
be deemed necessary to determine the healthfulness of 
the domestic animals and poultry of the Common­
wealth"; 

23 

Section 2 of the Act of May 9, 1889, P. L. 51, makes it a misde­
meanor punishable with fine or imprisonment for any person to 
interfere with any officer who may be authorized by the Depart­
ment of Agriculture to carry out the provisions of the laws intended 
to protect. against the existence or spread of disease of domestic 
animals. 

Section 7 of the Act of July 22, HH2, P. L. 928, provides that if 
the employes of the Department of Agriculture are refused or de­
layed in entering upon any premises in order to investigate and 
test for disease of domestic animals, a search warrant may be ob­
taind by making an affidavit before a Magistrate to the effect that 
the agent of the Department "has reason to believe that diseased 
animals or poultry are .. or have been,''confined or kept in or on such 
premises," and a search warrant shall give the agent of the Depart­
ment of Agriculture authority to enter upon the premises and make 
examination by tests, and otherwise, concerning the presence there 
of disease of domestic animals. 

CONCLUSION AS TO QUESTION A. 

'L'herefore, the answ,er to your first question is that your author­
ized agents may enter upon any premises to examine and test animals 
to discover whether they have the diseases proscribed by the law; 
also that any persons who interfere with them may be arrested, 
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if that course seems wise, and subjected to fine or imprisonment; 
also that if permission can not be obtained otherwise, a search 
warrant may be sworn out before a Magistrate and used to effect 
the necessary entry upon the premises, examinations and tests. 

B. 

As to your second question concerning the right to quarantine: 

The law quoted above specifically gives you that right, and Sec­
tion 15 of the Act of July 22, 1913, P. ·L. 928, goes further and pro­
vides as follows: 

"A general quarantine may be established and main­
tained whenever any of the diseases enumerated in 
section nine of this act, or any other disease of domestic 
animals or poultry -now or hereafter adjudged or pro­
claimed by the State Livestock Sanitary Board (De­
partment of Agriculture) to be of a transmissible char­
acter, shall exist in any locality in the State larger in 
extent than that which may be included in a special 
quarantine. A general quarantine shall be established 
and maintained by the State Livestock Sanitary Board 
(Department of Agriculture) only. Such quarantine 
shall include such premises, locality or territorial dis­
trict and such animals, and shall continue for such 
time, as may be deemed necessary or advisable by the 
said Board (Department). In establishing and 
maintaining such quarantine the said Board (De­
partment) may act through and by any member, 
officer, agent or employe of said Board (Depart­
ment) to whom such power is delegated: and the 
establishment and maintenance of such quarantine 
by any member, officer, agent, or . employee of 
said Board (Department) shall be prima facie the 
establishment and maintenance of quarantine by said 
Board (Department). 'Yhenever any premises or any 
locality or territorial district shall be placed in or 
under quarantine by said Board (Department), it shall 
be the duty of the member, officer, agent, or employee 
of said Board (Department) by whom the order of 
said Board (Department) as to quarantine is executed, 
to post notices within the premises, locality or terri­
torial district quarantined, declaring the extent and 
limits of premises, localit~'. or territorial district so 
quarantined, arnl the animals subject to such quaran­
tine. At least ten such notices shall be posted in the 
most public places within said qunrantined area. A 
copy of such notice shall be published in one news­
paper published within such quarantined area, or, if 
there be no s~1ch newspaper, then in one newspaper cir­
culating generally within such area." 

It is my opinion that the necessity of obtaining a warrant before 
entering upon a farm to post the quarantine notices, as provided 
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in the above quoted law, is not necessary, whether the owner of 
the farm objects to entry upon his premises or not. 

The warrant necessary for searc,hing, examining and testing live 
stock is properly called a "search warrant." The Legislature is 
acting within its rights and not contrary to the Federal and State 
Constitutional prohibition against unreasonable searches and seiz­
ures, when it gives the power, as a necessary concomitant of the 
duty granted in the above law, to enter upon the premises to post 
the quarantine notices. 

Such entry is not for the purpose of search or seizure, and there­
fore, does not come under the Constitutional prohibition. It is for 
the purpose of protecting the pr<;>p>erty of the public, and particularly 
the health of the public as affected by diseases of domestic animals, 
against the reasonably suspected continuance of tranmissible dis­
eased conditions in the cattle on the premises quarantined. 

If the owner of the premises does not want to have the quarantine 
notices posted it is up to him to consent to the taking of the proper 
steps to examine and test his cattle. In a recent Michigan case the 
Circuit Court says of a much more drastic action than the posting 
of a quarantine: 

"Such entry and inspection are lawful if they are not 
unreasonable, and they are not unreasonable if honestly 
and fairly conducted in the interest of the public health 
and welfare." 

CONCLUSION AS TO QUESTION B. 

Therefore, I am of the opinion that if any owner of untested cattle 
in a region where practically all the owners of cattle have sub­
mitted to the examination and tests presc.ribed by the la,w, should 
refuse after a specific demand to allow the authorized agent or 
agents of your Department to enter upon their premises and examine 
and test their cattle, you have the right to declare a general quaran­
tine of the farm or premises upon which cattle are kept without 
such examination and tests,-to post notices at prominent places 
upon and around said premises, which it will be criminal for any 
person to remove, or destroy,-and to publish a copy of the notice 
in one newspaper circulating in the region, in which the · quaran­
tined premises are situated. 

c. 
The above opinion is based upon the conditions in Mercer County 

as reported by you; but it is evident that the same rule is applicable 
throughout the State. It will only defeat the law for eradication 
of diseases of domestic animals, dangerous to the public health and 
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welfa re, unless through . examinations, test s and destruction of 
such diseased animals when necessary, or through quarantine of 
farms wher e existence of disease is suspected but owners r esist 
t ests, disease is wiped out in the first instance or confined strictl:r, 
in the second case. 

Yom~s very truly, 

DEP AR'l'ME N'l' OF J USTICE, 

By GEORGE W. WOODRUFF, 

Attorney General. 

Jus tice of tli e Peuce--Smnmary vroceedings-Costs-Discharge of defendant­
.A.ct ofi Sevt. 23 , 1791. 

1. A summ ar y proceeding before a jus tice of the peace for a violation of the 
law is essentially a crimina l proceeding for a public offence. 

2. Such a proceeding is embraced in the provisions of Sect ion 13 of the Act 
of Sept. 23, 1791, 3 S:n . Laws, 37, r elating to cos ts. . 

3. A justice of the peace has no authority to impose the costs on a defendant 
in a summary proceeding where th e defendant has been discha rged, because the 
proceeding agains t him w as unfounded. 

December 23, 1924. 

H onorable John M. McKee, Deputy Secr et ary of Agriculture, 
Harrisburg, Pa. 

Sir : You 1ha ve asked to be a dvised wh ether or not it is legal for ~ 
Justice of t he P eace to impose costs on a defendant charged with hav· 
ing violated the law and who, a t the hearing before t~1e Justice of 
1he P eace, is discharged on account of the char ge being unfounded. 

The Act of September 23, 1791, 3 Smith's Laws· 37, proYides : 

"'l'ha t where any person shall be brought before a 
court, justice of the peace or other magistra te ·~ * ·x· on 
the charge * ·* ., of having committed a crime, a nd such 
crime upon examination, shall appear t o be unfounded 
no costs shall be paid by s·uch in nocent per son, but th~ 
same shall be cha rgeable t o and paid ont of the countv 
stock by such city or county." • 

Prior to the passage of the Act of 1791 anyone a ccused of crime in 
P ennsylvani a and arrested and tried before the proper tribunal wa:;; 
met by the rule of the common law which exacted from him the costs 
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of prosecution, even though he was acquitted, This wrong to those 
accused of crime when the accusation, after examination, appeared 
to be unfounded, the statute of 1791 redresged. 

Defendants charged with crime before a Justice of the Peace, even 
though discharged, were: 

"Equally liable to costs of prosecution as if he were 
convicted." 

and Section 13 of the Act of 1791 was pas·sed to cure this evil, and, 
as was held in Commonwealth vs. Evans, 59 Superior 607, the rule 
applies to defendants, both in crimes which are indictable and those 
which -are tried in a summary manner without a jury. 

A s11mmary proceeding for a violation of the law is essentially 
a criminal prosecution for a puhlic offense. It is brought in the 
name of the Commonwealth and is founded upon an information or 
('harge against the person accused and is proceeded in according to 
the course of the common law, except as m:odi·fied and directed by 
gtatutory provisions relating thereto. Such a proceeding is em­
braced in the provisions of Section 13 of the Act of 1791, and de­
fendants are relieved from the payment of costs where the charge 
is unfounded and they are discharged. 

In speaking of the Act of 1791, supra, the Superior Court in Com-
·monwealth V'S. Kane, 56 S1tperior 258, held: · 

"This act is still in force and under it the magistrate 
has no power to impose the costs upon the complainant 
when the charge is unfounded: County of Lehigh vs·. 
Schock, 113 Pa. 373. 'l'he magistrate could do one of two 
th°ings, discharge the defendant and the costs would then 
fall on the county or enter judgment convicting the de­
fendant and unless the judgment be reversed the costs· 
in the latter case would fall on him: Com. v. Evans, 59 
Pa. Superior Ct. 607 ( 613). 

"We think the learned judge was wrong in holding 
that the justice had the power to punish the defendant 
by placing costs upon him when the record does not show 
that he was guilty of the crime charged." 
The Act of 1791 speaks of 

"any person brought before a * * * justice of the peace 
or other magistrate on the charge of having committed a 
erime." 
A crime is defined in Bouvier's Law Dictionary as: 

"An act committed or omitted in violatio-n of the public 
law forbidding or commanding it, a wrong which the 
government notices as· injurious to the public and pun­
ishes in what is called a criminal proceeding in its own 
.name." 
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This definition embraces all offenses against the law, whether pro· 
ceeded against by indictment or in a summary way. 

The leading case in this State construing -the Act of 1791 and the 
imposition of costs on defendants where the charge appears to be 
imfounded is County of L ehigh vs. Schook, 113 Pa. 313. In that case 
the Supreme Court, speaking through Mr. Justice Trunkey, said: 

"Section 13 of the Act of 1791 applies to every case 
where a pers·on is before a magistrate on a charge of hav­
ing committed a crime, and the charge appears un­
founded. No difference is made between crimes that are 
felonious and those that are not felonious, or by reason 
of some being infamous and others· not, or because some 
are of a deeper dye than others. The innocent person 
shall not pay costs." 

I , therefore, advise you that a Justice of the Peace or other magis­
trate has no right to impose costs on a defendant where, after exam­
ination, the charge appears to he unfounded and the defendant is 
discharged. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

By J. W. BROWN, 

Deputy Attorney General. 
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OPINIONS TO THE AUDITOR GENERAL'S DEPARTMENT 

National Ban7cs-Taa:ation under Act ,of 19'23, P. L. 876-Acts of July 15, 1897, 
P. L. '29'2 and of June '28, 19'23, P. L. 876. 

National banks are not within the contemplation of the Emergency Profits 
'l'ax of June 28, 1923, P. L. 876. That act does not supersede the Act of July 
15, 1897, P. L. 292, as the general ,term "corporations" cannot be construed to 
include national banks. 

February 5, 1924. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: I am in receipt of your letter of the 29th ultimo requesting 
my opinion as to whether or not national banks are subject to taxa­
tion under i!h.e Emergency Profits Tax Act of June 28, 1923, P. L. 876. 

The shares of stock of national banks are now taxable in Penn­
eylvania under the provisions of the Act of July 15, 1897, P. L. 292, 
unless the said act has· been superseded by the Emergency Profitr-; 
Tax Act of June 28, 1893, P. L. 876. The amendment of March 4, 
1923 to Section 5219 of the Revised Statutes of the United States 
(42 Statutes at Large, 1499), provides that national banks may be 
taxed by the several states in one of three ways: (a) on their shares 
of stock; (b) on their net income and ( c) on the dividends derived 
from the shares of stock. Three methods may thus be adopted, but 
the one adopted is exclusive of the other two. If, therefore, it were 
held that the Emergency Profits· Tax Act of June 28, 1923 applies 
to national banks, it must follow that the Act of 1897 is superseded ... 
by the said Emergency Profits Tax Act. It is not to be assumed that 
the intention of the legislators was to supersede the said Act of 1897 
by a tax which is to be operative but for two years, after the ex­
piration of which period there will be no law whatever in existence 
providing for the taxation of national banks. 

Furthermore, I very much doubt whether the term ('corpora­
tion * * * * organized by or under the laws of the United States 
* * * *" in the Emergency Profits Tax Act covers national banks. 

In Columbia National Bank v. Powell, 265 Pa. 85 (1919), it was 
contended on the part of the Commonwealth that national banks 
were within the meaning of the Escheat Act of June 7, 1915, P. L. 
87'8, in that they were "organized or doing business und.er the laws 
of the Co~monwealth," but the supreme court held: 

"It will be observed that although appellant is ~doing 
business" within the Commonwealth it does not neces­
sarily follow that it is transacting business 'under the 

(31) 



32 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

laws' of the Commonwealth. True, in carrying on its 
business within the state a national bank conforms to 
state laws in so far as they are not in conflict with fed­
eral statutes, yet such bank obtains no franchise or au­
thority from the state, but owes is existence and its right 
to do business solely to acts of Congress. The state 
may not impose additional conditions· or restrictions 
upon the right of such institutions to do business, nor 
may it in any way regulate or interfere with their con­
duct or management, concerning matters subject to the 
control of Congres'S. As a result of their status we have 
held that state statutes referring in general terms to 
banks will not be construed to include national banks, 
in absence of express provisions to that effect: Com­
monwealth ex rel v. Ketner, 92 Pa. 372; Allen v. Carter, 
119 Pa. 192." 

If a reference to banks in general terms will not be construed to 
include national banks, then a fortiori a state statute referring in 
general . terms to "corporations·'' will not be construed to include 
national banks. 

I am, therefore, clearly of the opinion that national banks are not 
within the contemplation of the Emergency Profits Tax Act. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

By GEORGE W. WOODRUF'F, 
Attor'(tey Ge1teral· 

T,imit ed vartnershivs-Emergency· vrofits tax-Acts of Avril 12, 1911, and June 
2S, 1923. 

Limited partnerships, created under and by the provisions of the Act of April 
12, 1917, P. L. 55, entitled "An act r elating to limited partnerships," are not 
subject to the emergency profits tax imposed by the Act of June 28, 1923, P. L. 
876. 

June 25, 1004. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: The question raised by your letter of April 23, 1924, is 
whether or not limited partnerships formedl under and by the pro­
vi sions of the Act of April 12, lp 17, P. L. 55, entitled-
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"An Act Helating to Limited Partnerships," 

are subject to the tax imposed by the Act of June 28, 1923, P. L. 876, 
entitled-

"Ah Act imposing an emergency profits tax for State 
purposes on the net income of certain corporations, 
joint-stock associations; limited partnerships, and com­
panies, doing business in this Commonwealth; provid­
ing for the collection of such tax; and prescribing pen­
alties." 

Section 2 of the Act of June 28, 1923, supra, provides for the im­
position of the tax and reads as follows: 

"Section 2. Imposition of Emergency Profits Tax.­
Every corporation shall be subject to, and' pay into the 
Treasury of the Commonwealth, an emergency corpor­
ation profits tax, at the rate of one-half of one per-cent­
um (1/2%) per annum, for two years, upon each dollar 
of the net income of such corporation, during the cal­
endar years one thousand nine hundred ' twenty-thr·3e 
and one thousand nine hundred and twenty-four, or in 
the event that such corporation is permitted by the Au­
ditor General to make its report under the provisions 
of this act as of its fiscal year instead of the calendar 
year, then the tax imposed shall be paid on the net in­
come of such corporation during its two fiscal years 
commencing at any time during the year one thousand 
nine hundred and twenty-three and ending at the endl of 
the corresponding aay in the year one thousand nine 
hundred and twenty-five. · 

"The tax hereby imposed shall be in addition to all 
taxes now imposed on any corporations under the pro­
visions of existing lawe." 

It will be observed! that under this section "Every corporation 
shall be subject to, and pay into the Treasury of the Commonwealth, 
an emergency corporation profits tax, * •f *." What is included 
within the term "Every corporation" is defined in Section 1 of the 
Act, the pertinent portion of which section reads as follows: 

'~ection 1. Be it enacted, &c., That the term 'cor­
poration,' as used in this act, shall include every cor· 
poration having capital stock, every joint-stock asso­
ciation, limited partnership, and every company what· 
soever, now or hereafter organized or incorporated by 
or und:Cr any laws of this Commonwealth, and every 
corporation, joint-stock association, Hmited partnership·, 
and company whatsoever, now or hereafter incorpor­
ated or organized by or under the laws of any other 
State or Territory of the United States, or by the United 
States, or by any ~oreign government, and doing busi­
ness in this Commonwealth, or having capital or prop-

TT-3 
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erty employed or used in this Commonwealth by or in 
the name of any limited partnership or joint-stock asso­
ciation, company or corporation whatsoever, associa- · 
tion or associations, copartnership or copartnerships, 
person or persons, or in any other manner. The term 
shall not includie building and loan associations, nor 
any corporation, joint-stock association, limited part­
nership, or company, now required to pay a tax upon 
its gross premiums under the provisions of section 
twenty-four of the act, approved the first day of June, 
one thousand eight hundred and eighty-nine (Pamphlet 
Laws, four hundred and twenty), entitled 'A further 
supplement to an act, entitled "An act to provide 
revenue by taxation,'' approved the seventh day of June, 
Anno Domini one thousand eight hundred and seventy­
nine.'" 

It will be observed that included within the class of corporations, 
as such term is used in this Act of Assembly, are "every x * ... limited 
partnership, and every company whatsoever, now or hereafter organ­
ized or incorporated by or under any laws of this Commonwealth 
"' * -x- " 'l'his language is broad in its scope and! considered solely 
a~ it is written in Section 1 would include a limited partnership 
formed under the provisions of the Act of April 12, 1917, supra. 
However, the Act of Jnne 26, 19.23, supra, as in the case of all Acts 
of Assembly, must be considered as a whole. Each section must be 
interpreted and construed in its relation to other portions of the 
Act. ·Turning to a consideration of the other sections of the Act, 
it iS' found that Section 4 provides for the making of reports to the 
Auditor General. 'l'hese reports must he under oath or affirmation 
of ihe president, vicc-vresident or other principal officer, and of the 
tre:isurer or assistant treasurer of the "corporation." Upon these 
reports, as appears by Section 5, the Auditor General settles the ac­
count for taxes imposed by the Act, from which settlement the "cor­
poration" has the right of appeal "in the manner now provided by 
law for appeals from settlements of accounts by the Auditor Gen­
eral and State Trea~urcr." 

In Section 7 of the Act it is provided that-

"* .,_ ·» In the event of the neglect or refusal of the 
officers of any corporation to malie the report to the Au­
ditor General as hereinbefore provided, it shall be the 
duty of the Auditor General to estimate the net income 
of such corporation for the calendar year next preced­
ing and settle an account for taxes, penalties and in­
terest thereon, from which settlement there shall be no 
right of appeal." 
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Section 8 of the Act reads as follows : 

"Section 8. Penalty When No Report Filed.-If the 
said officers of any such corporation shall neglect or re­
fuse to furnish the Aud!itor General with the report as 
hereinbefore provided, or shall knowingly make any 
false report, it shall be the duty of the Auditor Gen­
eral to add ten per centum to the tax of said corpora­
tion for each year for which such report was not so fur­
nished, or for which a false report was knowingly made, 
which percentage shall be settled and collectedl, with 
the State tax imposed under the provisions ·of this act, 
in the usual manner of settling accounts and collecting 
such taxes." 
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A comparison of the Act of June 28, 1923, supra, with the Capital 
Stock Tax Act of June 20, 1889, P. L. 420, 427, and its amendments 
of June 8, 1891, P. L. 229, 223, June 8, 1893, P. L. 353, June 7, 1907, 
P. L. 430, ,June 7, 1911, P. L. 673, July 22, 19'13, P. L. 903, June 2, 
1915, P. J,, 730, and July 15, 1919, P. L. 948, shows clearly the simil­
arity in language, purpose and procedure in the matter of the filing 
of reports, settlements of taxes thereon, appeals_ therefrom, the duties 
of the officers of the corporations and the imposition of penalties. 

Compliance with the provisions of the Act of June 28, 1923, supra, 
aud! the Capital Stock Tax Act, supra, of necessity requires that the 
"limited partnership," which is subject to its provisions has and is 
authorized and empowered by the law of its creation to have the of­
ficers which the statute imposing the duties requires it to have in 
order to comply with its provisions. 

Upon an examination of the Act of April 12, 1917, P. L. 55, we 
find no provision for a president, vice-president, or other pri_ncipal 
officer, or for a treasurer or assistant treasurer. We thus :find that 
it would be impossible for this class of partneships to comply with 
the provisions of the Act of June .28, 1923, supra. It is not sufficient 
to say that there is nothing in the Act of 1917 providing for the crea­
tion of this class of limited partnerships which prevents them having 
such officers. 'rhe answer to any such contention is twofold. Even 
though one were to regard the kind of limited partnership created b'.f 
the said Act of 1917 as a legal entity akin to a corporation, one is 
confronted with the plain proposition of law that a corporation, 
which is an artificial being existing only in contemplation of law, can 
have only such powers and such attributes as the law of its creation 
gives to it. In the case of Cooke vs. Marshall, 191 Pa. 315, 321, the· 
Supreme Court quotes with approval from the opinion of the 
Supreme Court of the United States in the case of Scovill vs. 
Tha.yer, 105 U. S. lli-3, as follows: 

"'As a general rule corporations can have and exer­
cise only such powers as are expressly conferred on 
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them by the act of incorporation, and such implied! pow­
ers as are necessary to enable them to perform their 
prescribed duties * ¥.· *-'" · 

Again it must be borne in mind that this is a question of taxation 
and an interpretatiOn and construction of a taxing statute, the pre­
cii;;e question being whether or not a certain class of artificial beings, 
recognized by the law and known as limited partnerships created by 
the Act of April 12, 1917, supra, is to be subject to a tax. It is fun­
damental in all taxing law that one must find the authority to 
impose a tax in the clear language of the law. A tax is not impo.'3ed 
l1y implication. It could be sufficient to rest my conclusion that 
limited partnerships formed under the provisions of the Act of April 
12, 1917, P . L. 55, are not included within the class of "corporations" 
made subject to the tax imposed by the Act of June 28, 1923, P. L. 
876, upon the foregoing reasons. However, we are not without a 
ruling upon a similar question in an opinion by Attorney General 
McCormick, rendered to the Auditor General, April 30, 1896, and 
r eported in the Report and Official Opinions of the Attorney General, 
1887-96, and an opinion of the Dauphin Conuty Court in the case of 
Commonwealth vs. B iclclle and Henry, reported in 2 Pa. District tG 
Cownty Reps. 705. 

In the aforementioned opinion of Attorney General McCormick the 
question before him was whether or not limited partners11ips created 
nnder the Act of March 21, 1836, P. L. 143, wen:- inch:ded in the pro­
visions of the Act of June 7, 1879, P . L. 112, the Act of .June 1, 1889, 
P. L. 420, entitled : 

"A further supplement to an act entitled 'An act to 
· provide revenue by taxation', approved the seventh day 

of June, Anne Domini one thousand eight hundred and 
seventy-nine", 

:::nd the Act of .June 8, 1891, P. L. 239. The Attorney General reached 
the conclusion that such l imited partnerships were not 1Yithin the 
provisions of the said Acts of Asseml1ly. After quo'ting at length 
from Section 4 of the Act of June 8, 1891, P. L . 33~J, he said: 

"It would seem that the reports to the Auditor 
General, required by this act, were from corporations 
and limited partnerP.hips ilaving an organization with 
such officers as president, chairman, secretary and treas­
urer." 

In line with the foregoing reasoning the Dauphin County Court 
in the ca:-:e of Commonwealth t 'S. Biddle nnd H enr:;, su71ra, held 
that the limited partnerships here in question \Yer e not s1~ bject to 
taxation on capital stock under the Act of .June 1, 1889, P . L. 420 
and its amendments. It is not necessary to review the reasonin<T of 

"' 
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the Court. The Dauphin County Court, after setting forth certain 
fundamental principles of statutory interpretation and construction, 
both as to statutes ~n general and taxing statutes in particular, turned 
to a consideration of the different killds of limited partnerships 
created under the law of Pennsylvania, pointed out the different 
characteristics and powers of each, differentiating one from the other, 
pointing out wherein they were not only d~ssimilar to one another, 
but wherein some of them were similar and akin to corporations, 
tind reached the conclusion that the limited partnerships which were 
created under and by the provisions of the Act of April 12, 1917, 
P. L. 55, were not subject to the tax imposed upon capital stock 
under and by the provisions of the Act of June 1, 1889, P. L. 420, 
and its amendments, and_. after referring to the opinion of Attorney 
General McCormick, said, inter alia, on page 708: 

"~- ~· * The Limited Partnership Act of 1917 provides 
for the organ izatioa of a limited partnership, consisting 
of two or more persons, having one or more general 
partners and one or more limited partners. It is formed 
by executing a certificate and having the same recorded. 
The limited partner h>' not liable to creditors as the gen­
eral partner,, are. A l imited partnership organized 
under the Act of 1836 may become a limited partner­
ship under this act. 'l'he Act of 1836, its supplements of 
April 16, 1838, P. L. 691, April 21, 1858, P. L. 383, 
March 30, 1865, P. L. 46, Feb. 21, 1868, P. L. 42, are all 
repealed by the Uniform Limited Partnership Act of 
1917. Under the Act of 1836 and its supplements, and 
the Act of 1917, there is no provision for a president, 
vice-president, secretary or treasurer in the organiza­
tion. There is no provision making the partnership a 
legal entity or allowing it to be sued in the partnership 
name without joining the partners, although there was 
in the supplement of March 30, 1865, P. L. 46, a provision 
that the 'business of the partnership shall be conducted 
under a firm in which all the name8 of a]] the general 
partners shall be inserted, except that when there are 
more than two general partners, the firm name may 
cousist of either two of such partners, with the addition 
of the words "and company".' But, in that event, the 
firm was required to place outside of it!'l place of 
business some sign containin~ in 'legible English 
characters all. the names in full of all the members of 
said partnership, stating who are general and who are 
special p-artners.' " 

Again on pages 710 and 711 of the opinion we read: 

"* * * It can hardly be contended that the partner­
ship under the Act of 1836 and the Uniform I.imited 
Partnership Act of 1917 is a 'company' within the mean­
ing of the taxing acts. The Act of July 15, 1919, P. L. 
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948, which is the last amendment of Section 20 of the 
Act of 1889, and which contains the sarrie language 
carried along from the other acts, provides that 'it shall 
be the duty of the president, vice-president, .secretary or 
treasurer of every corporation having capital stock, 
every joint stock association, limited partnership and 
every company whatsoever' to make reports, so that 
the character of company included is a company which 
has officers of the kind designated. S<>, also, it may be 
said that the 'limited partnership' referred to is· the kind 
that has such officers. A limited partnership under the 
Act of 1917 has no such officers. A pat·tnership associa­
tion under the Act of 1874, and the kind of partnership 
organized under the Act of 1889, may have them, because 
the law provides for them. The Limited Partnership Act 
describes the thing to be formed ·under that act as a 
'limited partnership' and not as a 'company'. It has no 
legal entity, such as a corporation or joint stock associa­
tion. The Commonwealth has not invested it with privi­
leges or franchises. It has simply regulated its organ­
ization. A limited partnership under the Act of 1917 
may dissolve itself, and Section 2() of the act provides 
that the retirement, death or insanity of a general 
partner dissolves it , unless the right is reserved in the 
certificate to the general partners to continue the 
business. Section 32 of the Act of 1889 provides that 
'no corporation, company, joint · stock association or 
limited partnership made taxable by .this act shall 
hereafter be dissolved by the decree of any Court of 
Common Pleas~-* until all taxes due the Commonwealth 
have been fully paid into the State Treasury', etc. This 
is certainly inconsistent with a limited partnership 
formed under the Uniform Act of 1917, which does not 
require the clissolution by the Court of Common Pleas. 
A limited partner ship under the Act of 1917 not being 
a legal entity, a settlement against it would have to take 
the anomalous form of a settlement against all the 
partners individually and not against the partnership 
alone, as in the case of partnership associations which 
can sue and be sued in .the association name. 

"Furthermore, when we examine th ~ Bonus Act of 
Mas. 8, 1901, P. L. 149, we find that it specifically pro­
vides for a bonus 'on partnership associations' formed 
under the Ad of June 2, 1874, P. L. 271, and 'every 
partnership' formed under the Act of :;\fay 9, 1899. P. L. 
261. It does not subject limited partnerships formed 
nnder the Act of 1836, and now nuder _ the Limited 
Pai·tnershin Act of 1917. to the payment of any bonus. 

"It would seem a rather anomalous position for the 
legislature to provide that a partnership, no matter liow 
large or how many general partners it may have, if it 
had one special or limited partner with an interest ever 
so small. should be subject to taxation, and -that the 
general partners would be required to pay the tax on 
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the capital stock. We think that there is no such legis­
lative intention to be gathered merely from the use of 
the words 'limited partnership' in the taxing acts. bnt 
that those words are the result of a confusion of terms 
due to the language of both the courts :1.Illl the reporters 
of opinions. We are of opinion that the legislature in­
tended t9 tax those partnership as'3ociations and partner­
ships which have the characteristics of a corporation 
and which have the officers and the organization to make 
the reports required in ortler to subject them to taxa­
tion. * * * *" 
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In view of the forego;ng I am of th0 opinion that limitPd partner­
bhips created under and by the provisions of the Act of April 12, 
1917, P. L 55, entitled: 

"An Act Relating to Limited Partnen;hips", 

are not subject to the provision:> of the Act of June 28, 193:J, P. L. 
876, entitled: 

"An Act imposing an emergency profits tax for State 
purposes on the net income of certain corporations, joint­
stock associations, limited partnership>i, and compnnies, 
doing business in this Commonwealth; providing for 
the collection of such tax; and prescribing penalties," 

and are . therefore, not subject to the tax imposed under and by its 
provisions. 

Yours very truly, 

JOHN ROBERT JONES, 
Deputy Attorney General. 

Corporations-Taa:ati<>n-Eniergrncy profits taa:-Trn.st and title companies-Acts 
of June 13, 1901, June 28, 1923, and July 11, 1923. 

Companies which are made subject to the tax imposed by the Act of June 13, 
1907, P. L. 640, as amended by the A.ct of July 11, 1923, P. L. 1011, ar-e rnciuGeu 
within the tE>rm "corporation," as such term is used in the Act of June 28, 1023, 
P. L. 876, and are subject to the emergency profits tax imposed by the latter act. 

July 22, 1924. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa. 

Sir: You have requested the opinion of this Department upon the 
question of whether or not companies which are made subject to 
the tax imposed under and by the provisions of the Act of June 13, 
1907, P. L. 640, as-amended by the Act of July 11, 1923, P. L. 1071,-
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are included within the term "corporation," as such term is used 
in the Act of June 28, 1923, P. L. '876, and are subject to the tax im­
posed under and by the provisions of the latter Act . . 

The Act of June 13, 1907, supra, provided that-

''""" * * every company incorp_orated under tp.e pro­
sions of section twenty-nine of an Act, entitled 'An 
act to provide for the incorporation and regulation of 
certain corporations,' approved April twenty-ninth, one 
thousand eight hundred and seventy-four, and its sup­
plements; for the insurance of owners of real estate, 
mortgages, and others interested in real estate, from loss 
by reason of defective titles, liens, and incumbrances; 
and every company entitled to benefits of, and every 
company having any of the powers of, companies· en­
titled to the benefits of an act, entitled 'An act con­
ferring upon certain fidelity, insurance, safety deposit, 
trust, and savings companies the powers and privileges 
of companies incorporated under the provisions of sec­
tion twenty-nine of an act, entitled "An act to provide 
for the incorporation and regulation of certain corpora­
tions," approved April twenty-ninth Anno Domini one 
thousand eight hundred and seventy-four, and of the 
supplements thereto,' approved Jun-e twenty-seventh, 
one thousand eight hundred and ninety-five, commonly 
known as title insurance, or trust, companies,'' 

should, on or before June 20th in every year, make a report to the 
Auditor General in the manner set forth in the said Act, in which 
report was to be set forth "the full number of shares of the capital 
stock subscribed for or issued by such company, and the actual 
value thereof," which actual value was to be ascertained in the 
manner provided in the Act. This having been done, it thereupon 
became the duty of the Auditor General "to assess such shares for 
taxation at the rate of five mills upon each dollar of the actual value 
thereof, the actual value of each share of stock to be ascertained and 
fixed by adding together the amount of capital stock paid in, the sur­
plus and undiddecl profits, and dividing this amount by the number 
of shares." -

The Act further provided that "It shall be the duty of every such 
company, within a period of forty days after the date of such settle­
ment by the Auditor General, at its option to pay the amount of 
said tax to the State 'l'reasurer from its general fund, or collect the 
same from its shareholders and pay over to the State Treasurer." 

The Act also contained the following provision: 

"* * * And provided further, That in case any such 
company shall collect annually from the shareholders 
thereof, or from the general fund of said company, said 
tax of five mills on the dollar upon the value of all the 
shares of stock of said company, the value of each share 
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of stock to be ascertained and fixed by adding together 
so much of the capital stock paid in, the surplus, and 
undivided profits as is not invested in shares of stock 
of corporations liable to pay to . the Commonwealth a 
capital stock tax or tax on shares, and dividing this 
amount by the number of shares of such title insurance 
or trust company, and pay said tax into the State 
Treasury, on or before the first clay of March in each 
year, the shares, and so much of the capital stock, sur­
plus, profits, and deposits of such company as shall not 
be invested in real estate, shall be exempt from all other 
taxation under the laws of this Commonwealth." 
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The Act contained additional provisions imposing various duties 
upon officers of the company in the matter of filing reports, furnish­
ing information to the Auditor General, the imposition of penalty 
upon the failure or refusal of the officers of the company to per­
form certain duties, the payment of the tax, etc. These provisions 
had for their purpose a p:roper enforcement of the Act. 

As to the purposes and intent of this Act of Assembly the Supreme 
Court has said : 

"* * * This act was intended to put trust companies 
upon practically the same basis as banking institutions 
for the purpose of taxation. Bank stocks are taxed 
under the Act of Jul,y 15, 1897, P. L. 292, and the method 
of ascertaining and fixing the value of shares by this 
act was adopted by the legislature in the Act of 1907 as 
applied to title insurance and trust companies. * * * In 
the present case the appellee company filed its report 
in the office of the Auditor General in February, 1909, 
appraising the value of its shares at $20,097,466.50, 
and elected to pay and did pay to the State Treasurer 
five mills on the value of the shares so appraised by its 
own officers prior to March 1, 1!)09. By so doing ap­
pellee was entitled to a deduction for so much of its 
capital, surplus and profits as was invested in shares of 
stock of other corporations liable to pay a capital stock 
tax or tax on shares, and to claim an exemption from all 
other taxation upon its capital stock, surplus, profits, 
ai{d deposits not invested in real estate. The legislature 
evidently intended to tax shares of stock in banks and 
trust companies for state purposes, and to set at rest 
the somewhat mooted question whether the deposits 
of such institutions invested in personal securities 
should be subject to local taxation like moneys at in­
terest in the hands of individuals. Banks and trust 
companies under the Acts of 1897 and 1907 by paying a 
state tax upon the value of their shares to be ascer­
tained as provided in these acts are relieved from local 
taxation, and this fact must be given due consideration 
in determining what the legislature intended by provid-
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ing that the value of each share shall be fixed by adding 
together the amount of capital stock paid in, the surplus 
and undivided profits, and dividing this amount by the 
number of shares. ·* * *" 

Commonwealth 11s. Uni-on Trust Co. of Pittsburgh, 
237 Pa., 353, 354, 355, 356. 

This Act of Assembly was amended by the Act of July 11, 1923, 
r. L. 1071, by effecting the following changes, to-wit: 

1. Changing the date on or before which the company is required 
to make its report to the Auditor General from the twentieth day of 
,f une in each and every year to the last day of February 

2. Provirling that the actual value of the shares of stock is to be 
ascertained as of December 31st preceding. 

3. Providing that the actual value of each share of stock is to be 
ascertained and fixed as follows: "by adding together so much of 
the amount of capital stock paid in, the surplus, and undivided 
profits as is not invested in shares of stock of corpo.rations liable 
to pay to the Commonwealth a capital stock tax or tax on shares, 
and dividing this amount by the number of s'hares." The italicized 
words indicate the amendments, the effect of which is to pro­
vide the same method for ascertaining and fixing the value of the 
shares as was provided in the said Act of 1907 in the event that the 
payment of the tax was made on or before the first day of March 
in each year. 

4. Changing the requirement that the Auditor General, after hav­
ing fixed the value of the shares of stock and settled the account, 
Rhall transmit a copy of such settlement to the president, cashier, or 
treasurer of the company, by striking out the word "cashier" and 
substituting in lieu thereof the word secretary. 

5. Changing the period of time after the date of the settlement 
within which it became the duty of the company to pay the amount 
of the tax to the State Treasurer from its general fund or to collect 
the same from its shareholders and pay it over to the State Treas­
urer from forty days to sixty days. 

6. Reducing the penalty of fifty per centum of the amount of the 
tax, which penalty is imposed for the failure or refusal of the 
company to make the required report or to pay the tax at the time 
specified or for the making of any false statement in the report or 
failing or refusing by its officers to appear before the Auditor Gen­
eral as required in the Act or for failing or refusing to produce its 
books for examination when required to do so by the Auditor Gen­
eral, to ten per centum. 
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7. Changing the proviso in the said Act of 1907 whereby the 
company became responsible to the Commonwealth for the amount 
of the tax assessed against the s·hareholders of the company by reason 
of neglect or refusal of the president, cashier or treasurer of the com­
pany to post a copy of the settlement in a conspicuous place in the 
company's place of business immediately upon receipt of the same 
so as to give notice to the shareholders, by reason of which neglect 
or refusal the said president, cashier or treasurer was adjudged to 
be in default by striking out the word "cashier" and substituting in 
lieu thereof the word se<>retwry. 

8. Striking out of the last proviso of the said Act of 1907 certain 
portions thereof and adding new language thereto, the effect of which 
is, if the payment of the tax be made within a period of sixty days 
after the date of settlement, to allow the same exemption as was al­
lowed in the said Act of 1907 when the payment of the tax was 
made on or before the first day of. MJarch in each year. 

It will be observed that the subject of taxation, both in the Act of 
June 13, 1907, and the amending Act of July 11, 1923, supra, is the 
same; that is to say, the shares of stock. It is true that in the amend­
ing Act of 1923 the method of determining the actual value of the 
:-:hareS' is changed in the manner indicated, but the subject of taxa­
tion is exactly similar. 

The Act of June 28, 1923, P. L. 876, provided in Section 2 as 
follows: 

"Imposition of Emergency Profits Tax.-Every cor­
poration shall be subject to, and pay into the Treasury of 
the Commonwealth, an emergency corporation profits 
tax, at the rate of one-half of one per centum (l/z%) 
per annum, for two years, upon each dollar of the net 
income of such corporation, during the calendar years 
one thousand nine hundred twenty-three, and one thou­
sand nine hundred and twenty-four, or in the event that 
such corporation is permitted by the Auditor General 
to make its report under the provisions of this act as of 
its fiscal year instead of the calendar year, then the tax 
imposed shall be paid on the net income ~f such corp?ra­
tion during its two fiscal yearS' commencmg at any time 
during the year one thousand nine hundred a~d twent;y­
three and ending at the end of the correspondmg day m 
the year one thousand nine hundred and twenty-five. 

"The tax hereby imposed shall be in apdition to all 
taxes now imposed on any corporations· under the pro­
visions of existing laws." 

It will be observed that the tax which is called "an emergency 
corporation profits tax" is a tax "at the rate of one-half of one per 
centum (lh%) per annum, for two years, upon each dollar of the net 
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income of such corporation." I think it is plain that t,he subject of 
the tax imposed by this Act is the net income of the corporation a~ 
the term "net income" is defined in the said Act of Ass\.:mbly. 

In the first section of this Act it is provided "That the term 
'corporation' as used in i.his act, shall include every corporation 
having capital stock, * * ·* now or hereafter organized or incorpor­
ated by or under any laws of this Commonwealth * * ~"' ' . It will be 
observed that this language standing by itself would include within 
it such corporation as is made S'Ubject to the tax impvsed by the Act 
of June 13, 1907, supra, as amended by the Act of July 11, 1923 supra. 
Section 1 sets forth expressly certain as·aociations, corporations, 
etc., which are not to be regarded as included within the term "cor­
poration" as used in the Act, and that none of such excluded corpora­
tionS' is a corporation made subject to the said Act of June 13, 1907, 
supra, as amended by the Act of July 11, 1923, supra. This portion 
of Section 1 reads as follows : 

m· * " The term shall not include hn~Jding and loan 
associations, nor any corporation, joint-stock associa­
tion, limited partnership, or company, now required to 
pay a tax upon its gross premiums under the provisions 
of section twenty-four of the act, approved the first day 
of June, one thousand eight hundred and eighty-nine 
(Pamphlet Laws, four hundred and twenty), entitled 'A 
further supplement to an act, entitled "An act to pro­
vide revenue by taxation," approved the s·eventh day of 
June Anno Domini one thousand eight hundred and 
seventy-nine.'" 

'L'his language manifests a clear intent to include under the pro­
visions of the said Section 1 as being subject to the said tax such 
corporations as are subject to the said Act of June 13, 1907, and its 
amendment of July 11, 1923, supra. As if to remove all doubt it ]s 
expressly provided in Section 2 of the Act as follows: 

"The tax hereby imposed shall be in adidtion to nll 
taxes now imposed on any corporations under the provi­
S'ions of existing laws.'' 

I think this is conclusive of the question. 

In answer to a contention which may be made to the effect that 
double taxation results by reason of the fact that in determining the 
value of the shares of stock of the company, under the provisions of 
the said Act of 1907 as amended by the said Act of July 11, 1923, 
"so much * * * of the undivided profits as i~:; not in\'('.stecl in s'lrnres 
of stock of corporations liable to pay to the Commonwealth a c}1pital 
stock tax or tax on shares," is· included, and in the determination of 
"net income" made subject to the tax imposed by the said Act of 
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June 28, 1923, "profits" are included, it is ::mfficient to say, ai:r,,;um­
ing that double taxation does so result, that double taxation is not for­
bidden legislation where there is a clear intent to impose it. (See 
Commonwealth v·s. ,\jenet Solvay Co., 262 Pa., 234 j Commonwealth 
1;s. Shenango F. Co., 268 Pa. 283, and cases cited therein; Common­
irealth vs. Fall Brook Coal Co., 156 Pa. 488, 495.) But double tax­
ntion does not so result. There can be no double taxation where 
the subjects of taxation are dissimilar. (See cases cited above.) As 
hereinbefore stated the subject of taxation in the Act of 1907 and 
its amendment of 1923 is "shares of stock" and the subject of taxation 
in the Act of June 28, 1923, is· "net income", as defined in such act. 

I do not think that there is any force in a contention that the said 
Act of July 11, 1923, amending the Act of June 13, 1907, having been 
approved by the Governor at a date subsequent to the approval of 
the Act of June 28, 1923, there is an implied intent on the part of the 
legislature to remove such corporations from the clear language of 
the said Act of June 28, 1923. As I have stated, the Act of July 11, 
1923, amending the said Act of June 13, 1907, did not change the 
subject of taxation whatsoever. Its purpose was not to affect exist­
ing law as to the subject of taxation. It is not to be presumed that the 
Legislature by its passage of the Act of July 11, 1923, intended by 
implication to remove the particular corporations made subject to the 
tax imposed thereunder from the provi's'ions of the Act of June 28, 
1923. It is within reason to assume that if such had been the intent 
of the General Assembly it would have declared such intent 
in express language as· it did in the case of certain other corporations 
in Section 1 of the said Act of June 28, 1923. (See Commonwealth 
vs. Mortga,ge Trust Co., 227 Pa. 163, 1d2.) · 

I am, therefore, of the opinion that companies which are made sub­
ject to the tax imposed under and by the provisions· of the Act of 
J·une 13, 1907, P. L. 640, as amended by the Act of July 11, 1923, P. L. 
J.071, are included within the term "corporation" as such term is 
used in the Act of June 28, 1923, P. L. 876, and are subject to the tax 
imposed un_der and by the provisions of the latter Act. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JOHN ROBERT JONES, 

Deputy Attorney General. 
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Taxation-Corporations-Boroiig·hs operating electric plants-Commercial opera­
tion-Acts of Jiine 1, 1889, and May 14, 1915. 

1. A municipal corporation may act in a double capacity, in its cap·acity as a 
"public corporation created by the govprument for political purposes," and also in 
the capacity of a private corporation. 

2. When a municipality, by virtue of legislative enactment, is given a grant 
of power for the purpose of private advantage or profit, even though the public 
may dPrive a benefit therefrom, such municipality is, as to such grant of power 
and as to such purposes, a private corporation, and subject to the liabilities of a 
private corporation. 

3. W!lere a borough, by virtue of tbe authority given to it by the Act of May 
14, 1915, P . L. 312, owns and operates an electric light plant for commercial pur­
poses, manufacturing electricity and sup11lying it to the pubrc, and charging 
therefor, it is subject to the tax imposed by the Act of June 1, 1889, P. L. 420. 

4. Where a borough engages in such business, it is not performing the function 
of government "delpgated by the State to its agencies as public instrumentalities," 
but it is acting in its "corporate character or business capacity." 

October 23, 1924. 

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Penna. 

Sir: The issue raised by your letter of August 27, 1924, and your 
supplementary letter of September 11, 1924, is whether or not bor­
oughs, which by virtue of legislative authority granted to them by 
the General Assembly, own and operate electric light plants for 
commercial purposes, are subject to the provisions of Section 23 
of the Act of June 1, 1889, P. L. 420, and to the tax imposed thereby. 

The pertinent portions of Section 23 of the Act of June 1, 1889, 
P. L. 420, read as follows: 

"* " *, and every electric light company, ... * * in­
corporated or unincorporated, doing business in this 
Commonwealth, shall pay to the state treasu.rer a tax 
of eight mills upon the dollar upon the gross receipts 
of said corporation, company or association, limited 
partnership, firm or co-partnership, received ..... * from 
business of electric light companies, * * *; the said tax 
Bhall be paid semi-annually upon the last days of Janu­
ary and July in Pach year ; and for the purpose Of ascer­
taining the amount of the same it shall be the duty of 
the treasurer or other proper officer of the said com­
pany, firm, copartnership, limited partnership, joint­
stock association or corporation, to transmit to the 
auditor general a statement, under oath or affirmation 
of the amount of gross receipts of the said < ompanies' 

I . ' co-partners nps, corporations, joint-stock associations 
or limited partnerships derived from all sources, and of 
gros8 t·rceipts from business done wholly within the 
State, during the preceding six months ending on the 
first <lays of January and July in each year; and if 
any sneh company, firm, co-partnership, joint-stock as-
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sociation, association or limited partnership or corpora­
tion, shall neglect or refuse for a period of thirty days 
after such tax becomes due, to make said returns or 
to pay the same, the amount thereof with an addition 
of ten per centum thereto, shall be collected for the 
use of the Commonwealth as other taxes are recover­
able by law: Provided, * * * ." 
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The nature and character of the tax imposed by this Section of 
the said Act of Assembly was considered in the case of the Com­
mon.wealth vs. Brush E. L. Go,., '204 Pa. '249: In this case the Su­
preme Court said that the tax "is not to be paid upon the gross re­
ceipts from electric lighting, but upon the gross receipts from the 
business of the company." "* * * it (the company) is taxed on what 
it does. The statute imposes the tax not upon a portion of its re­
ceipts:-those derived from a particular commodity it supplies to 
the public-but upon all of its receipts . from its general business 
conducted under its franchis·e." 

That the . term "corporation," as used in said Section 23 of the 
Act of 1889, supra, includes private corporations, I take it, calls for 
neither argument nor citation of authority. The question instantly 
arises: Does the term include municipal corporations? In . answer­
i_ng this question the nature and character of municipal corporations 
must be considered, their functions as an agent of the sovereign 
State, and their powers and activities other than those of govern­
ment. 

A municipal corporation may act in a . double capacity; in its 
.capacity as a "public corporation created by the government for 
political purposes" and also in the capacity of a private corporation. 

This principle of law has been affirmed and reaffirmed in numer­
ous decisions of the Supreme and Superior Courts. (See Western 
Saving Fund Society vs. City of Philadelphia, 31 Pa. 175 j Philadel­
phia vs. Fox, 64 Pa. 169j Weller vs. Philadelphia, 77, Pa. 338j 
Rrumm's Appeal, 2'2 W. N. 0. 137 j White et al. vs. City of Meadville, 
177 Pa. 643,: Baily vs. Philadelphia, 184 Pa. 594)· Jolly vs. Monaca 
Borough, '216 Pa. 845j G<ts and WMe Go. PS. Carlisle Borough, '218 
Pa. 554 ). Penn Iron Go. vs. Lanoaster) '25 Pa. Super Gt. 478 j Bower 
vs. U. S. Gas Improvement Go.) 37 Pa. Super Gt. 113 ). Cousins vs. 
Butler County, 73 Pa. Super. Gt. 86j Mo.ore vs. Luzerne Go., '26'2 Pa. 
'216 j Skibilia vs. City of Philctdelphia, 8'2 Pa. Super Gt. 3'28, affirmed 
by the Supreme Court, '279 Pa. 549. 

In the case of Philadelphia vs. Fox, 64 Pa. 169, Justice Shars­
wood said on pages 180 and 181: 

"The Oity of Philadelphia is beyond all question a 
municipal corporation, that is, a public corporation 
created by the government for political purposes, and 
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having subordinate and local powers of legisl3;tion:. 2 
Kent's Com. 275; an incorporation of persons, mhab1t­
ants" of a particular place, or connected with a particu­
lar district, enabling them to conduct its local civil gov­
ernment: Glover Mun. Corp. 1. It is merely an agency 
instituted by the sovereign for the purpose of carry­
ing out in detail the objects of government-essentially 
a revocable agency-haYing no vested right to any of 
its powers or franchises-the charter or act of erection 
being in no sense a contract with the state- and there­
fore fully subject. to the control of the legislature, who 
may enlarge or diminish its territorial extent or its 
functions, may change or modify its internal arrange­
ment, or destroy its very existence, with the mere breath 
of arbitrary discretion. Sic volo, sic jubeo, that is all 
the sovereign authority need say. This much is undeni­
able, and has not been denied. That while it thus exists 
in subjection to the will of the sovereign, it enjoys the 
rights and is subject to the liabilities of ~ny other cor­
poration, public or private, is equally undoubted. This 
was the very object of making it a body politic, giving it 
a legal entity and name, a seal by which to act in solemn 
form, a capacity to contract and be contracted with, to 
sue and be sued, a persona standi in judicio, to hold and 
dispose of property, and thereby to acquire rights and 
incur responsibilities. These franchises were conferred 
upon it for the purpose of enabling it the better to effect 
the main design of its institution, the exercise of certain 
of the powers of government, subordinate to the legis­
fature, over a certain part of the territory of the state. 
But all this affects its relations to other persons, nat­
ural or artificial; it does not touch its relation to the 
state, its creator. It is nothing to the purpose, then, to 
show that a city may act in certain l!articulars as a 
private corporation, may make contracts as such, and 
that it cannot impair the obligation of a contract en­
tered into by it in that capacity, because it may deem 
it for the benefit of its citizens to do so, nor is it in the 
power of the legislature, under the provision of the Con­
stitution, to authorize the violation of such a contract; 
Western Saving Fund Society v. City of Philadelphia, 
7 Casey 175, 185. * * _,,, 

In the case of Western Saving Fund Society vs. City of Philadel­
phia 31 Pa .. 175, the Supreme Court said on pages 189 and 190: 

"Nor can there be any doubt that the trust existing 
in the trustees is a private one, and that the City of 
Philadelphia is to be regarded as a private corpora­
tion, so far as relates to its contract with the loan­
holders. It w:rn not as a municipality that it dealt with 
them. As a local sovereign, it had no authority to 
enter i1;ito the lnisinec:s of manufacturing and selling 
gas, for its sovereignty did not extend to such subjects, 
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any more than it did to almost any other manufacture. 
It is true, a municipal corporation is not bound by any 
engagement which prevents a discharge of the duties 
imposed upon it by its organic law, for the plain rea­
son that such engagements are contrary to law. But 
when such a corporation engages in things not public in 
their nature, it acts as a private individual, no longer 
legislates, but contracts, and is as much bound by its 
engagements as is a natural person. The distinction 
between public duties and private business is wide and 
obvious. It is, perhaps, nowhere better stated than by 
Chief Justice Nelson, in Bailey v. The Mayor, &c., of 
the City of New York, 3 Hill 531. In speaking of powers 
granted to a municipal corporation, he remarks, that 
'regard should be had, not so much to the nature and 
character of the various powers conferred, as to the ob­
ject and purpose of the legislature in conferring them. 
If granted for public purposes exclusively, they belong 
to the corporate body in its public, political, or muni­
cipal character. But, if the grant was for purposes of 
private advantage, or emolument, though the public 
may derive a common benefit therefrom, the corpora­
tion, quoad hoc, is to be regarded as a private com­
pany. It stands on the same footing, as would any in­
dividual, or body of persons, upon whom like special 
franchises had been conferred.' The contract, there­
fore, whatever it was, which was made with the loan­
holders, complainants in this case, is as unchangeable 
as if it had been made with a natural person.'' 
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In the case of Moore vs. liuzcrnc Oo., 262 Pa. 216, Mr. Justice 
Simpson, in speaking for the Court, said : 

"Since Western Savings Fund Society of Philadel­
phia v. Philadelphia, 31 Pa. 185, we have steadily held 
to the principle . that in determining the distinction 
between the governmental and business functions of a 
public body, 'regard should be had, not so much to the 
nature and character of the various powers conferred, 
as to the object and purpose of the legislature in con­
ferring them. If granted for public purposes exclu­
sively, they belong to the corporate body in its public, 
political or municipal character. But if the grant was 
for purposes of private advantage or emolument, though 
the public may derive a common benefit therefrom, the 
corporation, quod hoc, is to be regarded as a private com­
pany. It stands on the same footing as would any indi­
vidual, or body of persons, upon whom like special 
franchises had been conferred.' * * *" 

It is therefore to be regarded as settled law that when a munici­
pality by virtue of legislative enactment is given a grant of power 
for purposes of private advantage or profit, even though the public 

TT-4. 
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may derive a benefit therefrom, such municipality is as to such grant 
of power and as to such purposes a private corporation and subject 
to the liabilities of a private corporation. The grant of such power 
to a b~rough or city is "a special private franchise, made as well for 
the private emolument and advantag~ of the city as for the public 
good." (See Jolly vs. Mona.ca Borough, 216 Pa. 345, and cases cited 
therein.) 

The difficulties in particular cases arise in the application of this 
principle of law. The preliminary question in each case is, "Is the 
muncipality acting in its public or governmental capacity or in its 
private and corporate capacity?" The test to determine the answer 
to this question was declared in the opinion of the Superior Court 
in the case of Scibilia v. City of Phfladelphia, 8.2 Pa. ffaper. Ct. 328. 

The Court, in considering the "difference between things which a 
municipality may do by virtue of its powers of sovereignty, and 
those things which it may do in the capacity of a corporation," stated 
the true test to determine in what capacity the municipality was 
acting in a particular case. On page 333 of the opinion we read : 

"* * * We think the true test is whether the duty is 
public and governmental or private and corporate. As 
characteristic examples of public or governmental func­
tions we have the case of the policeman and fireman. 
Equally characteristic of private or corporate functions 
are the cases of municipal water supply or lighting 
plants furnishing convenience to the inhabitants for 
compensation. * * *" 

The judgment of the Sl).periOr Court was affirmed by the Supreme 
Court (279 Pa. 549). The Chief Justice rendered the opinion, saying 
on page 553: 

"In deciding that, at the time of the accident, the City 
of Philadelphia was performing a purely public func­
tion, to which the rule of respondent superior did not 
apply, the court whose judgment is now under review 
correctly stated that the true test went to the nature of 
the duty the municipality was then engaged in carrying 
out, the controlling question being, was it 'corporate 
and managerial, or public and governmental'? and this 
without regard to whether the duty was 'absolute,' 'im­
perative,' or 'ministerial,' as distinguished from 'legis­
lative,' 'judicial,' or 'discretionary,' which is a test 
sometimes applied." 

In the light of these decisions of our Appellate Courts how stands 
the case of a Borough which, by virtue of authorization given to it 
by an Act of the General Assembly, owns and operates an electric 
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light plant for commercial purposes, manufacturing electricity and 
supplying it to the public and charging therefor? 

In the opinion of the Superior Court in the case of Scibilia vs. City 
of Philadelphia, supra, it was expressly stated that "municipal 
* * * lighting plants furnishing conveniences to the inhabitants for 
compensation" are "characteristic of private or COI.lporate func­
tions." This language can lead but to one conclusion, namely, that 
in the performance of this private or corporate function the 
municipality is in contemplation of law a private corporation and, 
in the language of the Supreme Court in Western Saving Society vs. 
City of Philadelphia, supra, and Moore vs. Luzerne Oo., supra, 
"stands on the same footing as would any i"ndividual, or body of 
persons, upon whom like special franchises had been conferred." 

In the case of Gas & Water Co., vs. Carlisle Borough, 218 Pa. 554 
Justice Elkin said, on page 558 : 

"* * * When a municipal corporation engages in 
things not public in their nature it acts as a private 
individual, and is as much bound by its engagements 
as a natural person: Western Saving Fund Society v. 
City of Philadelphia, 31 Pa. 185. If it acts as an indi­
vidual in acquiring the stock, it may as an individual 
dispose of it. The right to acquire, there being no statu­
tory restriction as to alienation, includes the incidental 
power of sale." 

In the case of Bo,wer v. United Gas Im'{Yf'OVement Co., 37 Pa. 
Super. Ct. 113, 129, the Court said: 

"It has been definitely settled that in thus under­
raking to furnish to its citizens supplies of water and 
gas, the city was not discharging any municipal obliga­
tion or exercising any power which it possessed only 
because it was a muncipality, but was acting in the 
capacity and exercising the powers of a private corpora­
tion: Western Saving Fund Society v. City of Philadel­
phia, 31 Pa. 175; S. C., 31 Pa. 185; Wheeler v. Philadel­
phia, 77 Pa. 338; Bailey et ~l v. Philadelphia, 184 Pa. 
594. In the case first cited Chief Justice Lewis said: 
'But the contracts which a municiQ_al corpoi:ation may 
make for the purpose of supplying the inhabitants with 
gas light- in their streets and houses relate to the 
"things of commerce," as distinguished in the civil law 
from the "things public," which are regulated by the 
sovereign. Such contracts are not made by the munici­
pal corporation, by virtue of its powers of local sov­
ereignty, but in its capacity of a private corporation. 
The supply of gas light is no more a duty_ of sovereignty 
than the supply of water.'" 
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In the case of Jolly v. Monaca Borough, supra, Justice Potter 
speaking for the Court said: 

"We think the court below overlooked the fact that 
a municipal corporation, in supplying water, or any 
other commodity, to its inhabitants individually, acts 
in a private, and not in a public, capacity, and the 
relation established with the individuals with whom it 
deals is purely one of contract." 

In his opinion Justice Potter cited with approval and quoted 
from the opinion of Judge Pershing in Brumm's Appeal, 2'2 W. N. 
C. 137, wherein the latter held that when a municipal corporation 
supplies its inhabitants with gas or water it does so "in its ca­
pacity of a private corporation, and not in the exercise of its 
powers of local sovereignty. If this power is granted to a borough 
or city, it is a. special private franchise, made as well for the 
private emolument and advantage of the city as for the public." 

In view of the foregoing the effect of the passage of the Act of 
May 20, 1891, P. L. 90, which appears to have been the first authoriza­
tion given to boroughs to engage in the business of manufacturing 
and supplying electricity to the public for commercial purposes, 
was to grant to boroughs which exercised the powers conferred by 
the Act "a special private franchise" to engage in the electric light 
business, a franchise differing not at all from that which the State 
under the general incorporation statutes grants to private citizens. 

'fhe words in the Act, "to manufacture electricity for commercial 
purposes," convey the meaning of a conduct of such business with 
the same motive of private emolument and advantage to the borough 
which moves private citizens for their private emolument and ad­
vantage to apply for a corporate franchise to engage in a similar 
business. 'l'he further provisions in the Act enabling a borough to 
acquire the works of corporations already engaged in such business 
in the borough support this view. Clearly in the case where the 
borough, under the legislative power conferred, acquires the works 
of an existing corporation, it occupies the same relationship with 
reference to the service to he rendered to its inhabitants by it as the 
corporation it superseded. 

What has been said with reference to the Act of 1891 applies, in 
my opinion, with equal force to the provisions of Chapter 6, Article 
17 (b) of 'l'he General Borough Act of 1915, Chapter 13 of which 
Act repealed the said Act of 1891, supra. 

It is to be borne in mind that neither the said Act of May 20', 1891, 
P. L. 90, nor The General Borough Act of 1915, Chapter 6, Article 
17, (b) made it the duty of the borough to engage in such business. 
The Acts are purely empowering Acts. They did not make it the 
duty of the borough in its capacity as a local sovereign to engage 
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in such business. The language of these Acts does not lead to the 
conclusions that a borough which engages in such business is as to 
such business performing a public duty in its capacity as a local 
sovereign. In other words, the borough when it engages in such 
business is not performing a function of government "delegated by 
the State to its agencies as public instrumentalities;" it is acting in 
its "corporate character, or business capacity." 

If, therefore, a borough by virtue of a grant of power given to it 
by the General Assembly engages in the manufacture and supply of 
electricity to the public, which is to say, engages in such manufac­
ture and supply for commercial purposes, I am of the opinion that 
it is, as to such exercise of corporate power, a private corporation. 

Given (as a major premise) the proposition that all private electric 
light corporations which in the exercise of their franchises engage 
in the manufacture and supply of electricity to the public, that is 
to say, for commercial purposes, are subject to the provisions of 
8ection 23 of the Act of June 1, 1889, P. L. 420, and 

Given (as a minor premise) the proposition that a borough which 
by virtue of a legislative grant engages in business for purposes of 
private advantage or emolument, as, for example, the manufacture 
and supply of electricity to the public, that is to say, for commercial 
purposes, is as to such exercis·es of corporate power a private cor­
poration and subject to the liability of a private corporation. 

The conclusion logically results that such borough is, as to such 
business so engaged in by it, subject to the provisions of said Section 
23 of the Act of June 1, 1889, P. L. 4·20. 

I am, therefore, of the opinion that boroughs·, which by virtue of 
legislative authority granted to them by the General Assembly, own 
and operate electric light plants for commercial purposes, are sub­
ject to the provisions of Section 23 of the Act of June 1, 1889, P. L. 
420, and to the tax impos·ed thereby. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JOHN ROBERT JONES, 

Deputy Attorney General. 
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OPINIONS TO THE BANKING DEPARTMENT 

Triist companies-Acting as co-trustees-Examiination of sec1irities-Dutie11 oj 
Commissioner of Banking-Act of May 21, 1919. 

1. Where a trust company is a co-trustee with another and shares in the 
actual control or custody of the securities of the trust estate, or has a liability 
with respect thereto, such securities should be included in the trust assets to be 
reported and submitted to the Commissioner of Banking for examinatiou. 

2·. If the co-trustee is an officer of the trust company, and the trust company 
has appointed another of its officers as agent to co-operate in admin"stering the 
trust, and the securities are actually in the vaults of the company, the company 
cannot say that it is not in control or custody of the trust assets. 

The Banking Department Act of May 21, 1919, P. L. 209, considered. 

January 11, 1923. 

Honorable Peter G. Cameron~ Commissioner of Banking, Harrisburg, 
Pa. 
Sir: In reply to your communication of December 29th last, making 

inquiry concerning your authority or duty to examine trust assets 
and property in the actual or constructive possession of a trust. 
f'.Ompany under supervision of your Department, where such trust 
company is a co-trustee, I beg to advise you as follows·: 

Under the Banking Department Act approved Miay 21, 1919, P. L. 
209, you are required in Section 14 thereof to examine trust com­
panies and "to make a thorough examination into all the business· and 
affairs of the corporation or person in all departments, and of all 
property, assets, and resources wherever situated." 

Section 15 of the same Act. requires every corporation and person 
rnbject to the supervision of the Banking Department, excepting 
l.mildipg and loan as·sociations, to render to the Commissioner of 
Banking not less than two nor more than :fiv.e reports of its con­
dition during each year, each such report to exhibit in detail and 
under appropriate heads the resources and liabilities of the corpor­
ation or pers·on, etc. 

Undoubtedly the purpose of the examinations and reports required 
uy the Act of 1919 is to enable the Commissioner of Banking to de· 
termine the condition of the several institutions under his· super­
vision, and to require the restoration of the capital of any institution 
1.he report of which may show an impairment thereof. 

Under the provisions· of the second paragraph of Clause I, Section 
29, of the Act of May 9, 1889, P. L. 159, relating to trust companies, it 
is provided as follows: 

"To receive and hold on deposit and in trust and as 
s·ecurity estate, real and personal, including the notes, 
bonds, obligations of States, individuals, companies and 

(57) 
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corporations, and the :;mme to purchase, collect, adjust 
and settle, sell and dis·pose of in any manner, without 
proceeding in law or equity, and for such pri'ce, and on 
such terms as may be agreed on between them and par­
ties contracting with them: Provided, That nothing here­
in contained shall authorize said companies to engage 
in the busines·s of banking." 

It is imperative that trust companies shall show on their books and 
in their reports all liabilities of the company on account of trust 
funds as well as of deposits, etc., and that the Examiner shall ex­
amine the accounts and securities of the trust department in order 
to determine the liability of the trust company on account thereof. 

I understand that i'n a particular instance coming before you for 
consideration, under the Will of A the X Trust company, the testa­
tor's widow, and B, a vice-president of the Trust Company were ap­
pointed co-trustees; that the Trust Company has formally accepted 
the trust and has appointed C, a vice-president of the Trust Company 
its agent to act with the other two co-trustees in the administration of 
the estate; that the Trust Company keeps no records of the estate, 
the same being kept in the office of B, a vice-president of the Trust 
Company, one of the co-trustees; and that the estate does not appear 
in any way on the books of the Trust Company, except in the deposit 
ledgers as a depositor. 

That, furthermore, the Trust Company does not report its liability 
1.o your Department on account of the estate, in the reports required 
by Section 15 of the Act of May 21, 1919, supra, and further refuses 
to permit the Examiners of your Department to examine the s·ecurities 
held for the estate for the following reasons, as stated in a letter ad­
dressed to your Department: 

"Inasmuch as we do not have s·ole custody of the assets • 
of these estates, they are not carried on our books or in­
cluded in our statements," etc. 

The trust ass·ets referred to are said to be in the vaults of the Trust 
Company, under the control of B, one of the co-trustees· and a vice­
president of the Trust Company, and C, another vice-president, in his 
capacity as "Agent" of the Trust Company. 

It was decided by the Supreme Court of Pennsylvania in Adams'g 
Estate, 2'21 Pa. 77, that-

"The joint receipt of tr~st funds imposes upon co­
trustees a joint liability and neither by neglect should 
permit the other to dissipate or appropriate the trust 
property. If either trustee had any reason to believe 
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that his co-trustee was not acting in good faith or might 
convert the trust funds to hrs own us·e it was incumbent 
upon him to take the necessary steps to prevent such mis­
application of the funds. Failure to do so renders him 
liable for loss," 

and that-

"Where one trustee removes securities without his 
co-trustee's cons·ent from the ba:ak deposit box in whicli 
they were kept, the incident is sufficient to arouse the co­
trustees' suspicions and rais·es a uuty to prevent the pos· 
sible repetition of such conduct." 
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It was likewise decided in Graham's Estate, (No. 1), '218 Pa. 3 ~4, 
that if a co-trustee through neglect of duty never receives any of the 
trust funds he and his estate may be liable. 

The general rule with regard to the responsibility for the custody of 
trust assets is that-

"Co-trustees are liab'ie, each individually no further 
than the assets· which have come into his hands, except 
for his own fraud or negligence. Beatty's Estate, 21'! 
Pa. 449; Aspell's Estate, 16 Dist. 424, 34 Pa. O.C. 549; 
Fesmire's· Estate, 134 Pa. 67, 25 W. N. C. 544." 

The question, therefore, arises, are the trust assets in any way in the 
custody or control or a liability of the Trust Company and subject to 
your supervision? If they are in such custody or control, or involve 
a liability on the part of the Trust Company arising from its obliga­
tion as a trustee,-whether such' liability be direct and potential, re· 
sulting from its wrong-doing through its agents, or contingent re­
sulting from its connivance or negligence in not acting to prevent 
wrong-doing or loss on the part of its co-trustee,-in my opinion, such 
trust ass·ets come under your supervision and should be submittefl to 
your Examiners. The fact that they may not be in the "sole custody" 
of the Trust Company is not important or relevant. If the Trust Com­
pany shares in their actual custody or control, or has a liability with 
respect thereto, they should be included in the trust assets to be re­
ported and submitted to your Department for examination. 

If they are in the joint custody or control of the Trust Company 
r..s co-trustees with the other trustees, one of whom is an officer of the 
Trust Company, they should properly be included among the trust 
af!sets as a liabtlity of the Trust Company. 

I can conceive of no situation where a trust company acting as a 
trustee may be relieved entirely from liability, whether direct or con­
tingent, for the acts and conduct of its co-trustees in connection with 
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either the custody or administration of trust assets which are subject 
1o joint direction or control. 

It is begging the question for the Trust Company to say,-with the 
trust assets admittedly in its vaults,-that they are not in its actual 
custody or under its control, or impose no Iiability on the part of the 
Trust Company, but are under the sole control and direction of iti! 
two vice-presidents, one of whom is a co-trustee, and the other acting 
as its designated agent to co-operate in administering the trust. 

It seems to me that a reputable trust company acting as a co-trustee 
who had even constructive possession of the trust assets by having 
them in its vaults, though in the name of its co-trustee, or even a con­
tingent liability for the proper administration there,-would not a1-
t0mpt to stand upon a strained technicality of the law as a subterfuge 
to evade examination and inspection by your Department in the man­
ner and to the extent contemplated by law. 

The purpose of the law under which your Department functions 
is not only to protect depositors of trust funds, but also cestui que 
trustent, for whom trust companies may be directed to act as fidu­
ciaries under the law. 

I, therefore, advise you that, in my opinion the trust assets hereto­
fore withheld from your inspection and examination, as aforesaic, 
are properly under your supervision and should be examined the sam•J 
as other assets or liabilities of trust companies. 

Very truly yourS', 
FRED TAYLOR PUSEY, 

Deput.y Attorney Genernl. 

Foreign Trust Company-Incorporated by Congress-Capitai--Doing Bitsin•9SS in 
State-Letters Testanicntary--Act of; May 20, 1921, P. L. 991. 

A company incorporated under a special Act of Congress, known as a savings 
and trust company, not doing business in Pennsylvania as a savings and trust 
company, and having no part of its capital employed in the State, cannot legally 
act as an executor of the will of a t estator who died in Pennsylvania, and to 
grant letters t estamentary to it violates the Act of May 20, 1921, P. L. 991. The 
will takes effect as of the date of death of the testator and not as of the date 
of its execution. 

January 11, 1923. 
Captain John W. Morrison, First Deputy Commissioner of Banking, 

Harrisburg, Pa. 

Sir: I beg to acknowledge receipt of your communication of Jan-
5th 1()09 • • • ua1'y , . -"· rnqmrmg as to whether or not a company incorpor-

ated under a special Act of Congress, known as a savings and trust 



No. 5 OPINIONS OF THE ATTORNEY GIDNERAL. 61 

company, can legally engage in safe dleposit, trust, loan or mortgage 
business in Pennsylvania. 

Your question may be properly subdivided as follows: 

1. The doing of a "Safe deposit" business is not involved in the 
questions presented. 

'l'he National Savings and Trust Oompany, referred to in your com­
munication in its letter under date of December 21, 1922, addressed! 
to your Department, states that "it is not doing business in Penn­
sylvania as a savings and trust company, and has no part of its· 
capital employed here." It, therefore, does not come under the pro­
vision of the law of Pennsylvania, heretofore referred to, prohibiting 
it from engaging in the safe dep·osit or banking business because it 
has no such intention. 

2. A "trust'' business also cannot be carried on by a corporation 
in Pennsylvania excepting under and in accordance with the provi­
sions of an Act of Assembly approved May 20, 1921, P. L. 991, which 
provides as follows : 

"Section 1. 'l'hat · hereafter no person shall have 
power by any last will and testament or codicil or 
other testamentary writing to appoint as executor, 
guardian, trustee, or other fiduciary, any corporation 
other than a corporation organized and doing b;usiness 
under the laws of the Commonwealth of Pennsylvania 
and! subject to supervision and examination by the 
Banking Department of this State, or a corporation or­
ganized and existing under the laws of the United 
States rloing business in this State and by resolution of 
its board of directors duly adopted, a certified copy 
whereof shall have been place<] on fite with the Commis­
sioner of Banking of this State, agreeing to place itself 
under and to continue to be subject to supervision and 
examination by the State Banking Department in the 
same manner and to the same extent as corporations·or­
ganized and existing under the lami of this State are 
or shall be ~ubject: and any such appointment, in vio­
latfon of the provisions of this section, contained in any 
last will and testament, codicil, or other testamentary 
writing, made after the date of the approval of this act, 
shall be -null an<] void. 

"Section 2. Hereafter neither any court nor regis­
ter of wills in this Commonwealth shall have power to 
appoint as administrator, trustee, guardian, receiver, 
committee or other fiduciary, anv cornoration other 
than a corporation organized and doing business under 
the laws of the Commonwealth of Penm:ylvania and s12b­
ject to supervision and examination by the Banking De­
partment of this State, or a corp?ration organ~zed an? 
existing under the laws of the Umted States domg bus1-
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ness in this State and by resolution of its board of di­
rectors duly adopted, a certified copy whereof shall have 
been placed on file with the Commissioner of Banking 
of this State, agreeing to place itself under and to con­
tinue to be subject to supervision and examination by 
the State Banking Department in the same manner andl 
to the same extent as corporations organized and exist­
ing under the laws of this State are or shall be subject; 
and any such appointment made by the court or regis­
ter of wills, in violation of the provisions of this sec­
tion, after the date of the approval of this act, shall be 
null and void." 

'fhe National Savings and Trust Company states that, while it 
is not engaged in the savings and trust business, it has been specially 
designatedl as a fiduciary to-wit, an executor of the will of a testator 
who died in Pennsylvania on June 23, 1922, and that Letters Testa­
mentary were duly granted thereon to said Company on September 
14, 1922, by a register of wills in Penn_sylvania. 

In my opinion, the issuance of Letters Testamentary, accordingly, 
was contrary to the provisions of the said Act of Assembly of May 
20, 19C21, P. L. 991, and were improperly· issued, notwithstanding the 
will designating the Company as executor was executed! March 22, 
1919, a date prior to the enactment of the Act of May 20, 19·21, supra. 
A " 'ill takes effect as of the date of the death of the testator and not 
as of the date of its execution. 

(Note: The question as to whether or not a Xational bank can 
act as a fiduciary in Pennsylvania is now pending before the Su­
preme Court of Pennsylvania in the Estate of Edna Frisbie Turner, 
Deceased, Nos. 273-274, January Term, 1923.) 

3. As to a "loan and mortgage" business, the Act of Assembly 
of June 7, 1907, P. I ... 446, in my opinion, applies to a corporation 

·organized under sp€cial Act of Congress ·desiring to engage in such 
business in Pennsylvania . . Such company must first obtain a license 
from your Deparlment in the manner prescribed in said Act, and 
otherwise comply with the provisions thereof. The N a6onal Sav­
ings and 'l'rust Company, however, having adYised you that it "has 
no part of its capital here,., is evidently not engaging in such busi­
ness at present. Should it attempt to do so, it would come under 
1he ban imposed! by the Act of June 7, HJ07, aforesaid. 

Yours very truly, 

FRED. TAYLOR PUSEY, 

Deputy Attorney General. 
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Banks and Banking-John Wanainaker Foundation of PhiladelpMa,---Neoessity to 
ta,ke O'Ut license under the Act of 1911, P. L. 1060. 

Tht:> John Wanamaker Foundation of Philadelphia, having filed an approved bond 
with the Commissioner of Banking, in the sum of $100,000, is not subject to the 
supervision of the Banking Department. 

February 1, 1923. 

Mr. G. H. Orth, Chief, Bureau of Private Banks, Harrisburg, Pa. 

Sir: I have received your letter asking to be advised whether the 
'Vanamaker Foundation now licensed under the Act of June 19, 1911, 
P. L. 1060, entitled "An act to provide for licensing and regulating 
private banking in the Commonwealth of Pennsylvar{ia; and provid­
ing for the violation thereof," is required to take out the license pro­
vidJed for in said Act. 

'l'he John Wanamaker Foundation, of Philadelphia, Pa., was or­
ganized for the purpose of encouraging in the employes of the Wana­
maker Store habits of economy and thrift. For that purpose the 
Foundation received from any of the employes of said store, and 
from no one else, deposits of money, the deposits of any one person 
not to exceed five dollars per month. For each five dollars thus sav.eJ 
the Wanamaker Store added a cert.ain amount, such amount depend­
ing upon the length of service of the depositor with the Wanamaker 
Store. All expenses are paid by the Store. 'fhe deposits are invest­
ed in a certain way and at the endl of each year the profits are dis­
tributed to or divided among the depositors. 

'fhe Foundation is an unincorporated association engaged in the 
business of receiving deposits of money for safe-keeping and as such 
comes squarely within the provisions of Section 1 of the Act of June 
19, 1911, P. L. 106(}, which provides as follows: 

"That, except as proviidied in section eight (8), no in­
dividual, partnership, or unincorporated association 
shall hereafter engage, directly or indirectly, in the,busi­
ness of receiving deposits of money for safe-keeping or 
for the purpose of transmission to another, or for any 
other purpose, without having first obtained from a 
board, consisting of the State Treasurer, the Secretary 
of the Commonwealth, the Commissioner of Banking,­
hereinafter referred to as the 'Board,'-a license to en­
gage in such business." 

Rut certain exemptions are provi'(l!ed for by Section 8 of said Act 
and may relieve the Foundation from obtaining a license and com­
plying with the other requirements of the Act if it comes within the 
Rcope of any of such exemptions. Clause four of Section 8 of said 
Act contains the following exemptions: 
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"Nor to any individual, partnership or unincorpor­
ated association, who would1 otherwise be required to 
comply with the provisions of this act, who shall file 
with the Commissioner of Banking a bond, in the sum 
of one hundred thousand dollars, approved by the 
Board as to form and sufficiency for the purpose, and 
conditioned as in the first section prescribed, where the 
business is condlucted in a city of the first or second 
class * * * ." 

By complying with this requirement and the filing of the bond, as 
set forth, the Foundation may carry on its work and engage in the 
business of receiving deposits of money without procuring a license 
under the Act of June 19, 1911, and without being subject to the 
other provisions of said Act. This is the only method for the Foun­
<liation to pursue in order to be relieved of the duty of procuring a 
license and of being free from the supervision of the Banking De­
partment. 

If, therefore, the nTanamaker Foundation files a bond with the 
C9mmissioner of Banking in the sum of one hundred thousand dol­
lars ($100,000.00) and the bond is approved by the Board, consist­
ing of the State Tr~asurer, the Secretary of the Commonwealth and 
the Commissioner of Banking, it is under the Act relieved from the 
>mpervision of the Banking Department. 

Very truly yours, 

J. W. BROWN, 

Deputy Attorney General. 

F-inancfa l Assistance Union, I ncorporated, of Pittsbiwghr-Lioens1ire by the State 
Banking Deva-rtinent iinder the Act of 1901, P, L, 446. 

'.rhe corporation in question may not lawfully carry on the business which it 
proposes without being licensed hy the State Banking D epartment under the Act 
of 1D07, P. L. 446. 

May 4, 1923. 

l\fr, G. H. Orth, Chief, Bureau of Private Banks, Banking Depart­
ment, Harrisburg, Pa. 

Sir: This Department has your request for an opinion as to 
whether or not the Financial Assistance Union, Incorporated, of 
Pittsburgh, is such a corporation as would come within the provi­
sions of the Act of 1907, P. L. 446, or the Act of 1921, P . L. 374, or 
eit)ler of them. 
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I have considered the purchase agreement which the Financial As­
sistance Union has submitted to you together with the statement of 
conditions which they propose to impose upon the purchasers of 
their "One Thousand Dollar Gold Debenture Bond." These papers 
show that the Company proposes to issue a One Thousand Dollar 
Gold Debenture Bond, for which the purchaser agrees to pay $910.00 
in weekly payments. The agreement to purchase dloes not contain 
the conditions under which the purchase is to be completed. ~he 

bonds are not sold for the purpose of financing any person or corpor­
ation engaged in a manufacturing, mercantile or other operating 
business dealing in tangible assets. 

I am satisfied that the Financial Assistance Union comes within 
the corporations intended to be licensed under the Act of 1907. The 
Section of this Act applying to this corporation is as follows: 

"That any and every * * * investment company, loan 
company, * * * security company, or any other similar 
company, * * * organized under the laws of any other 
State * * * who shall engage within this Common­
wealth, either directly or indirectly, in the negotiation, 
offering for sale, or sale of any bond or bonds, deben­
tures, certificate or certificates, scrip, mortgage or mort­
gages; or of receiving single payments, regular install­
ment payments, or contributions to be hel,d_i or used in 
accordance with any plan of accumulation or invest­
ment· or corporations or associations who assume the 
paym~nt of :fixed obligations, and issue in connection 
therewith a contract baserl upon payments being made 
upon installments or single payment plan, under which 
all or any part of the total amount received is to be 
prepaid at some future time upon contract issu.ed, 
either with or without profit, shall be deemed a foreign 
corporation, under the meaning of this act: * * *" 

Act of 1907, P. L. 446, Sec. 1. 

The Act thereupon proceeds to require that all such corporations 
shall be licensedl, with which procedure you are entirely familiar. 

'fo sum up, therefore, I am of the opinion that the Financial As­
sistance Union, Incorporated, may not lawfully carry on a business 
such as it proposes without being licensed by your Department un­
der the aforesaid Act of 1907, P . L. 446. 

Yours very truly, 

STERLING G. McNEES. 

Svec·ial Devuty Attorney General. 

U-5 
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Commissioner of Banking-Fidiiciary Capacity-Examination of Trust Funds­
State Statutes-Federal Reserve Act-Conflict of A .uthority. 

It is lawful and proper for the State Commissioner of Banking to examine the 
segregated trust assets held by a national bank engaged in a fiduciary business 
in Pennsylvania, together with the books and records thereof, under the Act of 
May 21, 1919, P. L. 209, but he is not required or legally empowered, under the 
provisions of the Federal law, to examine into and supervise books, records and 
assets of a national bank which are not held in trust. This duty is imposed upon 
Federal authorities under the Federal R eserve Act adopted by Congress on Sep· 
tember 26, 1918 (40 Stat. at L. 967; U. S. Comp. Stat., 1919, Supp., 9794-K). 

A national bank desiring to engage in business in a fiduciary capacity in 
Pennsylvania must comply with the provisions of the State law, including the 
Acts of May 9, 1889, P. L. 159, supplied by the Act of · June 27, 1895, P. L. 402, 
as well as the "Banking D 2partment Act ·of 1919," approved May 21, 1919, P. 
L. 209, and the Act of July 19, 1919, P. L. 1032, and likewise the Act of May 
20, 1921, P. L. 991, in so far as the same are not inconsistent or in conflict with 
the provisions of the Federal Reserve Act. 

May 29, 1923. 

Honorable Peter G. Cameron, Commissioner of Banking, Harrisburg, 
Pa. 

Dear Sir: Receipt is acknowledged of your communication under 
date of April i27th inquiring .as to whether or not, in view of the re­
cent opinion, (per Frazer ,T.) of the Supreme Court of Pennsylvania, 
in the Estate of Edna Turner Frisbie, deceased, Nos. 272 and 274, 
January Term, 1923 E. D. (:N"ot yet reported),-your Department 
should abandon its supervision of National Banks doing a fiduciary 
business in Pennsylvania, or whether your Depm·tment shoul.d con­
tinue as heretofore in your examinations of National Banks and the 
enforcing of the · laws of the State of Pennsylvania with relation 
thereto. 

In reply to your inquiry, I beg to advise you that the decision of 
the Supreme Court of Pennsylvania does not relieve your Depart­
ment of the responsibility of examination of National Banks trans­
acting fiduciary business in Pennsylvania imposed upon it by the 
provisions of the Act of Assembly of Pennsylvania, approved May 
21st, 1919, P. L. 209, known as · the "Banking Department Act of 
1919," excepting in so far as the said Act of Assembly may be in 
conflict with the provisions of the amended Federal Reserve Act 
adopted! by Congress on September ·26th, H118 ( 40 Stat. at L. 967; 
U. 8. Comp. Stat; 1919 Supp. 9794K), which, in Paragraph "K'' 
thereof, extended authority to the Federal Reserve Board the right: 

"To grant by special permit to National Banks apply­
ing therefor, when not in contravention of State or 
local law, the right to act as trustee, executor, admini­
strator, registrar of stocks and bonds. guardians of 
estates, assignee, receiver, committe~ of estates of Iuna-
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tics or in any other :fiduciary capacity in which State 
Banks, · Trurst Companies or other corporations which 
come into competition with National Banks are per­
mitted to Act under th ~ laws of the State in which the 
National Bank is located." 

The Act further provides as follows: 

"Whenever the laws of such State authoriz3 or permit 
the exercise of any or all of the for ~going powers by 
State Banks, 'l'rust Companies or other corporations: 
which compete with National Banks. the granting to andl 
the exercise of such powers by National Banks shall not 
be de 3med to be in ·contravention of State or local law 
within the meaning of this Act. 

"National Banks exercising any or all of the powers 
enumerated in this sub-section shall segregate all assets 
held in any :fiduciary capacity from the general assets 
of the bank and sha11 keep a separate set of books and 
records showing in proper detail all tram:actions en­
gaged in under authority of this sub-section. Such 
books and records shall be open to insp ~ ction hy the 
State authorities to the same extent as the books and 
records of corporations organized under State law which 
exercis3 :fiduciary powers, ;but nothing in this Act shall 
bo construed as authorizing the State authorities to ex­
amine the books, records and assets of the National Bank 
which are not 11eld in trust under authority of this sub­
section. 

"No National Bank shall receive in its 'l'rust Depart­
ment deposits of current funds subject to check or the 
deposit of checks, drafts, bills of exchange or other items 
for collection or exchange purposes. Funds deposited or 
held in trust by the bank awaiting investment shall be 
carried in a separate account and shall not be used by 
the bank in the conduct of its busine,;:s unless it Rhall 
first set aside in the Tr·ust D 3partment United States 
bonds or other s ~curities approved by the Federal Re­
serve Board. 

"In the event of the failure of such hank th ~ owners 
of the funds held in trust for investment shall have a 
lien on the bonds or other securities so set apart in ad­
dition to their claim against the estate of the bank. 

"Whenever the laws of a State require corporations 
acting in a :fiduciary capacity to depoRit securities with 
the State authorities, for the protection of private or 
court trusts, National Banks so acting shall be required 
to make similar deposits and securities so depmdted 
shall be held for the protection of private or cou.rt 
trusts as provided by the State law. 

"National Banks in such cases shall not be required 
to execute the bond usually required of individuals if 
State corporations under similar circumstances are ex­
empt from this requirement. 

67 
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"National Banks shall have the power to execute such 
bond when so required by the laws of the State. 

"In any case in which the laws of a State requ~r.:: that 
a corporation acting as a trns (·ee, execntor, adm1mstra­
tor, or in any capacity specified in this section shall 
take an oath or make an affidavit, the presid ;nt, vice­
president, cashier or trust officer of such National Bank 
may take the necessary oath or execute the necesAAry 
affidavit. 

"It shall be unlawful for any National Banking As­
sociation to lend any officer, dir ~ctor or employee any 
funds held in trust und ~r the powers conferred by this 
Section. Any c-fficer, director, or employPe making such 
loan or to " ·horn such loan is mad~ mav be fined not 
more than Five Thousand Dollars 1$\000.) -01· im­
prisoned not more than five years, or may be both fined 
and imprisoned, in the discretion of the Court. 

"In passing upon applications for permission to exer­
cise the powers enumerated in this sub-section, the 
Federal Reserve Board may take into consideration the 
amount of capital, and surplus of the applying bank, 
whether or not such capital and surplus is sufficient 
under the circumstances of th ; case, the needs of the 
community to be served and any other facts and circum­
stances that seem to it proper and may grant or refuse 
the application accordingly: PROVIDED, that no per­
mit shall be issued to any National Ranking Associa­
tion having a capital and surplus less than th " capital 
and surplus required by State law of State Banks, 
Trust Companies and corporations exercising such 
powers." .-

While the "Banking Department Act" above referred to, in Section 
13 thereof, imposes upon you the duty with respect to State B.tnk­
ing institutions of inspection and supervfsion, of " all proverty, as­
sets and resources of such corporation;" and Section 14 of the same 
A.ct authorizes your examiners "to make a thorough examination m­
to all the business and affairs of the corporation in all departments 
and of all property, assets and resources wherever situat~. :md in so 
doing examine unrler oath, or otherwise, any of the officer:-:. agents 
or employees, etc.," the Federal Resene Act above referre<l to limits 
yom· examination and supervision to the books, record~ and asse~s 
of a National Bank which are h eld in trwst and exprei:·sly exc.:1udes 
from your authority examination and supervision the books, records 
::nc1 assets of the National Bank which are n0t held in trnst. 

I understand that it has also been a ruling practice of yo11r De­
partment, in addition to requiring the segngation of trust funds, 
that funds deposited or held in trust by State Banking Institutions 
awaiting investment shall be deposited elsewhere than in the deposit 
accounts of the fiduciary institution, and shall not under any cir-
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cumstances be used hy the fiducia ry institution in the conduct of 
its banking business. 

The Federal Reserve Act above referred to varies slightly from 
this · ruling and requirement of your Department. The Federal Act 
provides that "funrls deposited or held in trust by the 'National1 

Bank awaiting investment; shall be carried in a separate account and 
shall not be used by the Bank in the conduct of its business, unless 
it shall first set aside in the Trust Departrnent United States bonds 
or- other securities appro11ed by the Federal. Reserve Board/' and, 
"in the event of the failure of such Bank the owners of the funds held 
in trust for investment shall have a lien on the bonds or other 
securities so set apart in addition to their claims against the estate 
of the Bank." 

It is, therefore, lawful and proper for you to continue your ex­
amination of the segregated trust assets held by National Banks 
1'ngaged in fiduciary business in Pennsylvania , together with the 
books and records thereof, but you are not required or legally em­
powered, under the provisions of the Federal Law, to examine into 
and supervise books, records and assets of a National Bank which 
are not held in trust. 

I am further of the opinion that 'a National Bank desiring to en­
gage in business in a fiduciary capacity in Pennsylvania must comply 
with the provisions of our State Law, including the Acts of Assembly 
of May 9th, 1889, P. L. 159, supplied by the Act of June 27th, 1895, 
Sec. 1, P. L. 402 as well as the provisions of the "Banking Department 
Act of 1919" approved May 21st, 1919, P. L. 209, and the Act of As­
sembly of July 19th, 1919, P. L. 1032, and likewise the Act of As­
sembly of May 20th, 1921, P. L. 991, in so far as the same are not 
inconsistent or in conflict with the provisions of the Federal Reserve 
Act above referred to. 

The Act of Assembly of May 20th, 1921, supra, provides that no 
person shall have power by any last Will or Testament to appoint 
as fiduciary any corporation, nor shall any Court or the Register of 
Wills in this Commonwealth haV2 power to appoint as administrator, 
trustee, guardian, receiver, committee, or other fiduciary, any such 
eorporation unless such corporation shall agre ~ in writing filed with 
the Commissioner of Banking "to place itself under and to continue 
to be subject to supervision and examination by the State Banking 
Department in the same mann ~r and to the same extent as corpora­
tions organized and existing under the laws of this State are or shall 
be subject." 

In my opinion, National Banks are requirt:>d to enter into and file 
~• stipulation of this kind with the Commissioner of Banking the 
same as State Banks or other corporations desiring to engage in the 
fiduciary business in Pennsylvania are required to do; but, as I be-



70 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc 

fore remarked, the examination and supervision of your Departmen1 
:ln contemplation must exclude those features which are expresslJ 
enjoined by the Federal Reserve Act. 

In the Estate of Edna Frisbie Turner, deceased, above referred to 
Mr. Justice Frazer in deliv ering the Opinion of the Supreme Court 
remarked: 

"The Act of May 21, 1919, P. L. 209 provides, inter 
alia, that the banking department shall have supervision 
of all corporations or persons r ~ceiving money on de­
posit for safe keeping, including banks incorporated 
under the laws of the United States, which shall, pur­
suant to federal law or regulations, be permitted to act 
in any fiduciary capacity and make all such corpora­
tions subject to insp ection and examination by the 
banking commissioner. By Act of May 20th, 1921, P. 
L. 991, it was provided that no person should have the 
right to appoint, in a fiduciary capacity, any corpora­
tion other than a corporation organized and doing 
business under the laws of Pennsylvania and subject to 
the supervision and examination of the banking depart­
ment of the state, or a corporation organized under the 
laws of the rnited States and doing business in Penn­
sylvania by resolution of its Board of Directors agree­
ing to place itself under and subject to the supervision 
and examination of the :;:tate banking d ~partment "in 
the same manner and to the :;:ame extent as corporations 
organized and existing under the laws of this state." 

"A comparison of the foregoing feder;tl and state acts 
shows the main points of difference is that the ferleraJ 
statute allows inspection of the books and records of 
only that part of the ass ?ts of the national banks as 
are received in a fiduciary capacity and requires lhern 
to segregate all assets held in a fi.rh1ciary capacity and 
prohibits commingling them with other assets in its 
business, unless it shall first set aside in the trm:t de­
partment United States bonds or other· securities ap­
proved by the F ederal Reserve Boanl, while on the 
other hand, the state acts authorize supervision by the 
banking department of all assets of the corporation and 
forbids substitution of securities for the funds but re­
quires the cornpani ~s, in all cases, to keep trust funds 
separate from its other assets and to inr1\<"nte all invest­
ments made as fiduciaries. so that the trust to which 
the investment belongs shall be clearly known. It is 
argued this difference in the two provisions produces a 
conflict, making the Federal Reserve Act in direct dola­
tion of :;;tate law by permitting uninvested funds to be 
mingled with the general as:;;ets and removing such funds 
from the inspection and supervision of state authorities. 
The Corn Exchange National Bank has complied with 
every provi:;:ion of the state rules, regulations and laws, 
by consenting to the examination of all its assets by the 
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state bank examiners and agreeing to keep trust securi· 
ties on deposit in a separate bank. This voluntary com­
pliance with state rules would, in itself, seem to render 
unnecessary a further discussion of the qu.estions raised. 
Appellant contends. however, that the national bank 
can not, validly, agree to be bound by state law or by 
locaJ rule of court, which is contrary or inconsistent 
with the fed :1·al law and that, consequently, the question 
still remains whether it was not beyond th 2 power of the 
bank to agree to comply with the state regulations wl1ere 
they are in conflict with f ;deral practice. 

"The answer to this contention is that in so far as 
the state law is inconsistent with the fed =ral act, the 
former must yield to the latter, even though th ~ result 
may be to place upon federal banks '1 benefit or bm den 
not receiv ed or assumed by the state bank and trust ,com­
panieR. 

"The definition given in the federal act as to what 
constitutes a violation of the state law takes no cogni­
zance of the fact that certain administrative details in 
the regulation of federal banks were d1ifferent from those 
governing state institutions. The existence of these 
differences, however, are not sufficient to deprive a 
national bank of the enjoyment of is powers under the 
federal law. Th 2 establishment of the Federal Reserve 
Bank was a matter within th 3 scope of federal power and 
a state cannot, in any way, interfere with the powers of 
such banks, except in so far as Congress has permitted 
them to do so. When the Federal Act was passed Con­
gress had knowledge of the fact that various states had 
adopted different laws and syst =ms governing persons 
or corporations acting in a fiduciary capacity. Hav­
ing this knowledge, they gave to th<> Federal Reserve 
Board power to prescribe regulations for the gov 2rn­
ment of federal banks. Regulations thus establish :')d 
are paramount to state rules and the latter must yield 
whenever a conflict arises. It was with knowledge of 
this situation and the existing difference between rules 
governing state and federal banks that Congress under­
took to define, by the Act of 1918, what would he con­
strued "in contravention of state law." It will be ob­
served the definition refers to "powers" only and not the 
rules gove!'Iling the exercise of such powers. It is the 
right itself, not the rules governing the exercis E) of the 
right, to which reference is made. Concede the existence 
of the right in the state banks and trn~t companies and 
we have the same right bestowed upon national banks. 
Had Congress intended the latter to be governt'cl by 
state laws in the exercis ~ of the right givc=m, surely ex­
pression of that intention would be found in the 
statute. In the absence of much utteranc 2, we must as­
sume Congress was satisfied with th 2 rnles already pre­
scribed by the Federal Reserve Board. If these rules 
happen t~ conflict with state regulations on the subject, 
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the latter must yield to the former because the right 
being conceded the power to regulate the exercise of the 
right would follow as a necessary incident. We believe 
this view is fully supported by the opinion in First 
National Bank v. l:Inion Tru.st company, 244 U. S. 416, 
and cases therein cited." 

You have mentioned the fact that a large number of National 
Banks have filed with you a stipulation to comply with all of the pro­
\<isions of the laws of Pennsylvania with regard to examination and 
supervision by your Department, including the privilege of examin­
ing all of their assets whether segregated in the trust department of 
i:.uch institution or included in its general banking business. It is 
readily perceivable that an examination by your Department of the 
segregated trust assets only of a rnrporation would be incomplete 
and probably inefficient to maintain the factor of safety required in 
<:onnection with examination by your Department, and while such 
National Banks may, if they choose, assent to your examination of 
all of their books, records and assets whether held in trust or other­
wise, the Federal Law, w!1ich is paramount under the d ecisions above 
referred to, does not permit you to examine and supervise other than 
the segregated trust assets of a National Bank engaged in the 
business of a corporate fiduciary in Pennsylvania. 

Yours respectfully, 

FRED TAYLOR PUSEY, 

Svccinl Deputy Attorney General. 

Banks and banking-Directors- Loans-Bond and rnortgage loans-A.ct of June 
14, 1901. 

Lending money . to a director, even when secured hy a bond and mortgage, is a 
loan made to the qirector within the contemplation of Section 1 of the Act of 
June 14, 1901, P. L. 561, and such loans must be included in the amount of loans 
made to directors. 

June 19, 1923. 
Honorable John W. Morrison, First Deputy Commissioner of Bank­

ing, Harrisburg, Pa. 

Dear Sir: Your inquiry as to whether or not loans to directors of a 
bank on unencumbered improved real estate situated in this State 
secured by a bond and mortgage shall be included in the amount of 
loans to such directors has been received by this Department. The 
Act of June 14, 1901, P. L. 561, in Section 1 provides: 
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"That no director of any banking institution, trust 
company, or savings institution; having capital stock, 
heretofore or hereafter incorporated in this Common­
wealth, shall receive as a loan an amount greater than 
ten per centum of the capital stock actually paid in, 
and surplus; and the gross amount loaned to all officers 
and directors of such corporations, and to the firms or 
houses in which they may be interested directly or in­
directly, shall not exceed at any time the sum of twenty­
five per centum of the capital stock paid in, and 
surplus." 
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When a director of a bank secures money from the bank and gives 
a:::: security. a bond and mortgages, it is money received from the 
bank aS' a loan. The Act makes no distinction in the character of 
the loans, neither does it mention anything about the security to be 
given by the borrower. It clearly provides that no director shall 
receive as a loan an amount greater than ten per centum of the 
capital stock actually paid in and the surplus. This includes loans of 
all kindS' made to a director, mortgage as well as any other. 

The object was to limit the liability of any director to ten per 
cent. of tlie amount of capital stock and surplus, to the end that the 
bank should not depend upon the credit of any one of its directors 
for more than ten per cent. of the amount of its capital stock and 
surplus. 

In an opinion by Attorney General Hens·el given to your Depart­
ment, April 27, 1892, and found in 12 C. C. 40, it was held in reference 
to Section 21 of the Act of M!ay 13, 1876, "I am of the opinion that it is 
u. substantial compliance with Section 21, if no corporation under that 
Act invests or loans more than ten per centum of its capital upon 
the credit, in any form of any one of its directors." Lending money 
to a director, even when secured by a bond and mortgage, is· a loan 
made to the director and comprehended by the Act. 

You are, therefore, advised that loans to directors secured by bond 
and mortgage must be included in the amount of loans made to such 
directors. 

Very truly yours, 

J. W. BROWN, 
Deputy Attorney General. 
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Corporation!;--National banks-'l'itle-"'l'riist" companies-A.ct of April 22, 1909, 
and May 19, 1923. 

The Act of April 22, 1909, P. L. 121, as amended by the Act of May 19, 1923 
(Act No. 175), forbidding the use of the word "trust" as part of the name or title 
of corporations or partnerships not subject to the supervision of the Commissioner 
of Banking of this Commonwealth, is not applicable to national banks authorized 
by Federal law to make such use of that word. 

July 10, 1923. 

Honorable J. W. Morrison, First Deputy Secretary, Department of 
Banking, Harrisburg, Pa. 

Sir: Your letter of June 27, directed to the Attorney General ask­
ing whether National Banks doing business in this State may use 
the word "trust" as part of their corporate title, has· been received 
by this Department. 

The Act of April 22, 1909, P. L. 121, as amended by the Act of May 
19, 1923, Act No. 175, provides in Section 2 as follows: 

"No person, copartnership, limited copartnership, or 
corporation, except only corporations created under the 
laws· of this Commonwealth and reporting to, and under 
the supervision of, the Commi'ssioner of Banking (of this 
Commonwealth), or corporations created under the laws 
of some other State and reporting to, and under the 
supervision of, the Commissioner of Banking of (some 
other State or Commonwealth) such State, shall, in this 
Commonwealth, advertise or put forth any sign as a 
trust company, or use the worrl 'trust' as a part of its 
name or title: Provided always, That this act shall not 
be held to prevent any individual, as such, from acting 
in any trust capacity as heretofore. Any violation of 
any provision of this s·ection shall constitute a misde­
meanor, and, on conviction thereof, the offender shall 
be sentenced to pay a fine of not exceeding five hun­
dred dollars for each offense." 

A national bank may act in this Sta_t~ in a fiduciary capacity after 
obtaining from the Federal Reserve Board a permit so to act and 
complying with the Acts of Assembly requiring the filing of an affi­
<lavit with the Secretary of the Commonwealth and a certified copy 
of a resolution filed with the Secretary of the Commonwealth agree­
ing to accept the provisions of the Act of 1SS9 and also a certified 
copy of a resoluti'on filed with the Commissioner of Banking agreeing 
to put itself under the supervision and examination of the .State 
Banking Commissioner. The right of the Federal Reserve Board to 
issue such permits is found in Section 11, Subdivision (k) of tl;l,e 
J!'ederal Res·erve Act. 
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Having at least some of the powers of a trust company the question 
arises has such bank, a national bank, the right to use the word 
"trust" in itS' title in view of the provisions of the1 Act of 1923? 

In relation to national banks Section 5134 of the Revised Statutes 
of the United States provides: 

~'The persons uniting to form such association shall 
under their hands make an organization certificate which 
shall specifically state the name assumed by such associa­
tion, which name shall be s·ubj~ct to the approval of the 
Comptroller of the Currency." 

And the Act of Congress approved May 1, 1886, Chapter 73, 
Section 2, p·rovides: 

"That any national bank ass'Ociation may change its 
name * * * with the approval of the Comptroller of the 
Currency by a vote of shareholders owning two-thirds of 
the stock of such association." 

Thus we see the national bank may assume a name which shall 
be subject to the approval of the Comptroller of the Currency, may 
ehange that name subject to like approval, and the Federal Reserve 
Board by permit under a valid Act of Congress has the authority 
to clothe the national bank with power to act in the same fiduciary 
capacity "in which State banks, trust companies or other corpora­
tions which come into competition with national banks are permitted 
to act under the laws of the State, in which the national bank is 
located." It is true that it is provided that the permit shall be 
granted only "when not in contravention of State or local laws." 
But the same section provides· 

"Whenever the laws of such State authorize or permit 
the exercise of any or all of the foregoing powers by 
State banks, trust companies or other corporatioi;is 
which compete with national banks, the granting to and 
the exercis·e of such powers by national banks shall not 
be deemed to be in contravention of State or local law 
within the meaning of this A.ct." 

'The expression "when n~t in contravention of State or local law" 
refers to the power conferred upon a national bank to act in a fidu­
ciary capacity and does not refer in any way to the name of the bank, 
and to what title may or may not be used . 
. In Missouri the law in reference to using the word "trust" or 

"trust company" is· practically the same as in our State under the 
Act of April 22, 1909, and the same question that is involved here 
vrns brought before the United States District Court for the 
Western District of Missouri in Fidelity Nati'onal Bank and Trust 
Company vs. Enright State .Banking Commissioner, 264 Federal 
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Reporter 236. The Court held where a national bank has been 
authorized by the Federal Reserve Board to act as trustee and in 
other :fiduciary capacitieS", and its name.. as a bank and trust com-
1·any has been approved by the Comptroller, its right to use the name 
2nd to exercise such fnnctions c<tnnot be impaired by any action of 
the State or its officers. 

The Court said 

"No good reason is· perceived why anyone authorized 
to do both kinds of business may not use both names." 

* ... ... ... 
"When the government of the United States enters 

any field over which Congress iS' given express, or neces­
sarily implied, jurisdiction, it appropriates that field 
to the fullest extent necessary to insure the complete 
and effective exercise of its s·overeignty. The name of 
a nati:onal bank must be approved by the Comptroller of 
the Currency. It can be changed, or its use interferred 
with, by no other authority. We have here, then, a 
national bank, empowered by the laws of the United 
States to act in a fiduciary capacity, and bearing a 
name confirmed by national authority. Clearly, any 
act on the part of the state which impairs, hampers, em­
barrass·es, restricts, or, in effect, wholly prevents, the 
discharge of its functions as a national banking institu­
tion with the incidental powers enumerated, must be 
void, because in express conflict with the paramount laws· 
of the United States." 

The object of all interpretations and construction of statutes i-;; 
to ascertain and if possible carry out the intention of the Legisla­
ture and to apply such intention to the facts of a given case. How­
ever, w.ith the Missouri case decided as it has been there seems· but 
·one conclusion in the matter under consideration. 

It can hardly be contended that if valid authority is grnnted to a 
national bank to exercise certain functions, under a Damp which 
DO State agency iS' entitled to question, that an Act of Assembly 
can limit or destroy the privileges granted. 

I am, therefore, of the opinion that a national bank doing business 
in this State aild authorized to use the word "trust" or "trnst com­
pany" in its title or name by the paramount laws of the United States 
cannot be prevented from using such title by the Act of 1923. 

Very truly yours, 

J. W. BROWN, 
Deputy Attorney Genera7. 
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The Beneficial Loan Society, a foreign corporation--..4.uthority to do business 
within this Commonwealth without a license-Act of June "I, 1907, P. L. 446. 

The Beneficial Loan Society, a foreign corporation, under its statement of pur­
pose contained in its registration with tht> Secretary of the Commonwealth, can­
not sell certificates of indebtedness or debenture bonds issued ,by it without taking 
out a license for the purpose pursuant to the Act of 19-07. 

July 10, 1923. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: The Beneficial Loan Society, a corporation incorporated 
under the laws of the State of Delaware, is engaged in selling cer­
tificates of indebtedness or debenture bonds in this State. This 
company registered on May. 5, 1914, in the office of the Secretary 
of the Commonwealth of Pennsylvania and the paper filed shows 
that it declared itself "to act as pawnbroker subject to and en­
titled to all the benefits of all the provisions of the laws covering 
pawnbrokers where it may transact such business. It may advance 
money to such persons as shall be deemed to be in need of pecuniary 
assistance and may take as security for the payment of such ad­
vance either a pledge or mortgage on personal :property, together 
with other lawful securities." 

I have been furnished with a copy of the certificate of indebted­
ness or debenture bond issued by it and the coupons attached 
thereto. The bond in substance sets forth that the Society prom­
ises to pay to the bearer or to the recorded owner thereof upon 
presentation of the certificate of indebtedness and due surrender 
to the Society at its bank depository in New York $1,000 in gold 
coin of the United States, and further promises to pay interest 
upon the said sum in like gold coin at the agency of the Society 
in New York or at any designated bank depository upon presenta­
tion and surrender of the annexed coupons as they severally come 
due. 

In witness whereof the Society has caused the certificate to be 
signed by its President or Vice-President, and its corporate seal 
to be affixed. The form of coupon attached is as follows: 

$15.00 Beneficial Society will pay to the bearer on the first day 
of ................. . at its agency in the City of New York; 
N. Y., $15.00 in gold coin being quarterly interest then due on 
its certificate of indebtedness or bond. 

FREDERICK C. ARNOLD, 
Treasurer. 

In my judgment the Society is not authorized under the state­
ment of its purpose, as appearing by the paper on file in the office 
of the Secretary of the Commonweatlh of Pennsylvania to transact 
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any such business as is embodied in the certificate of indebtedness 
or debenture bond. 

If, however, the Society continues selling its certifi.cate of in­
debtedness or bonds in this State it should be compelled to take 
out a license under the Act of 1907. 'l'he primary corporate busi­
ness of the Society as set forth in the paper filed with the Secretary 
of the Commonwealth is to act as pawnbrokers and it can scarcely 
be contended that issuing and selling bonds is an incident to 
that business. 

The Society being a foreign corporation within the meaning of 
the Act of 1907, and being engaged within this Commonwealth 
in the sale of certificat~s or bonds, you are advised that it come~ 
under the provisions of the Act of 1~(}'7 and should be licensed 
under that Act. 

Very truly yours, 

J. W. BROWN, 
Deputy Attorney General. 

Buiiding and loan associations-Borrowing power-Paid itp Sioo7c-Instalment 
stock-Aot of June 25, 1895. 

A building and loan association may borrow up to 25 per cem. or the with­
drawal value of all stock issued by it, and this is the case whether it is instal­
ment or paid up stock. 

Act of June 25, 1895, P. L. 303, considered. 

August 24, 1923. 

Mr. H. H. Eshbach, Chief of Building and Loan Bureau, Harris­
burg, Pa. 

Sir: Your letter asking to be advised whether a Building and 
Loan Association may borrow up to twenty-five per cent of the 
withdrawal value of all stock, or twenty-fh-e per cent of the with­
drawal value of the instalment stock only of the Association, has 
been .received by this Department. The Act of June 25, 1895, P. L. 
303, provides : 

; I 

"In addition to the corporate powers conferred on 
building and loan associations by the thirty-seventh 
section of the act of twenty-ninth of April, one thou­
sand eight hnndred and seventy-four, they shall have 
the right, when a :-;eries of stock has matured, or when 
applications for loans by the stockholders thereof shall 
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exceed the accumulations in the treasury, to make tem­
porary loans of such sum or sums of money to meet 
such demands, but not exceeding in the aggregate of 
such loan at any time twenty-five per centum of the 
withdrawal value of the stock issued by said asso­
ciation at a rate of interest less than six per centum, 
and secure the payment of the same by interest bearing 
order, note_ or bond as collateral; said loans to be 
repaid out of the accumwlations in the treasury as soon 
as sufficient is paid in and there is no demand therefor 
by borrowing stockholders." 
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All Building and Loan Associations issue instalment stock and 
some issue instalment and paid up stock. The right of a Building 
Association to issue paid up dividends bearing stock has been put 
upon an express statutory basis in England, as well as in some of 
the States of this country. In .our own State on distribution of the 
assets of an insolvent Building Association the holders of "cash 
matured stock, for which payment was made in advance" were ad­
judged to come in pari passu with other stockholders. (Cristwell's 
Appeal, 100 Pa. 488). ' 

Without doubt it was originally the idea that all members of an 
association would become borrowers, but it was soon found that 
accumulations were too slow and sufficient money was not coming 
in to accommodate those who wished to borrow. It was to meet 
this need that full pa id stock was issued. The mere investor was 
always needed by the Association and has become at this time 
indispensable. 

The paid up stock bears a fixed dividend and participate_s in no 
other way in the profits of the business. In case of failure or diffi­
culty it is entitled to no preference upon distribution. 

Remembering that a Building Association cannot successfully 
carry on its business without members who are simply investors, 
the stock issued to such investors should be treated as any other 
stock issued by the Association. The Act authorizing Building As­
sociations to make temporary loans makes no distinction between 
paid up and instalment stock, and speaks of "the withdrawal value 
of stock issued by said Association." 

Paid up stock has a withdrawal value. It is stock issued by 
the Association -and is comprehended by the language of the Act 
of 18915. 

' 
I, therefore, advise you that a Building and Loan A_ssociation 

may borrow up to twenty-five per cent. of the witpdrawal value of 
all stock issued by it. -~ --, 

Yours truly, 
~ 

J. W, BROWN, • 
De[YUty Attorney General. 
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Banks and banking-Authority to require the publication in legal newspapers of 
abstract swmmaries of reports of institutions made to the State Banking Depart­
ment-Acts of April 30, 1901, P. L. 109, June 15, 1923, P. L. 809. 

The Secretary of Bunking is not required by Act of 1923, P. L. 809, Sections 
3 and 15, to publish in legal n(>wspapers .a statement of the conditions of the 
institutions reporting to him. 

August 24, 1923. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: Your letter, asking to be advised! whether or not you should 
require publication of the abstract summaries of reports of institu­
tions made to your Department in legal newspapers, has been re­
ceived. 

The Act of June 15, 1923, provide~ in Section 15, inter alia, as 
follows: 

"Abstract summaries of two of said reports desig­
nated by the Secretary in each year, except the reports 
of building"' and loan associations .dJoing business ex­
clusively within this State, shall forthwith be published 
by the corporation or person in a newspaper and proof 
of such publication, verified by affidavit, shall be fur­
nished to the Secretary." 

Section 3 of the same Act relates to "Advertisements, Notices and 
Fees" and provides that whenever, under any of the provisions of the 
Act, advertisement is required to be made in a newspaper such ad­
vertisement shall be madle, unless otherwise provided for, in a news­
paper of general circulation and in counties of first and second class 
in the legal newspaper, if any, designated by the rules of Court for 
the publication of legal notices. 

Practically the same question arose in relation to the provisions 
of the Act of April 30, 1901, P. L. 10'9. That Act provides that: 

"* * * every advertisement and notice required by au­
thority qf law to be published in any county of the Com­
monwealth shall, * * * in addition to the publication 
thereof in a newspaper printed! in the English language, 
be also published in one German daily newspaper* * *." 

In an opinion construing the Act, Attorney General Carson held: 

"Replying to your request of June 4 for advice as to 
whether the act of April 30, 1901 (P. L. 109) requires 
publication of an abstract of the reports of banks and 
trust companies, made by your Department, in a Ger­
man daily newspaper in such localities as might be af­
fected by the act, I answer that, in my judgment, the 
act has no application. In terms it relates tc;> 'every ad-
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vertisement and notice,' required by authority of law to 
be published in any county of the Commonwealth. I 
do not interpret the wo11dfs 'advertisement and notice' as 
covering the reports of banks and trust companies. I 
therefore advise you that it is not necessary to publish 
those reports in a German daily newspaper." 
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The Act of June 15, 1923, in Section 3, relates to advertisement re­
quired to be made in a newspaper and, as decidedl by Attorney Gen­
eral Carson, the word "advertisement" does not cover statements of 
institutions furnished to your Department nor does it cover abstract 
summaries of reports published by the corporation or person making 
the reports. 

I therefore advise you that you need not require publication of the 
statements of condlition of institutions reporting to you in legal 
newspapers. 

Yours very truly, 

J. W. BROWN, 
Deputy Attorney General. 

Tru~ts and Trustees-Investments--Bonds of joint-stock Zand banks-Cons>titution 
of Pennsylvania, Article III, Section 22-Act of April 5, 1917. 

Joint-stock land bank bonds are comprehended as farm loan ·bonds within the 
meaning of the Act of 1917, P. L. 46, and as such are not a legal investme<nt 
for trust funds in this State, inasmuch as they are bonds of a private corporation; 
the .Act is in this respect unconstitutional. 

The joint-stock loan bank is a private corporation within the meaning of 
Article III, Section 22 of the Constitution which foDbids investments of trust 
funds "by executors, administrators, guardians or other trustees, in the bonds 
or stock of any private corporation." 

August 29, 1923. 

Honorable Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: Your letter asking for an opinion as to whether or not Joint 
Stock Land Bank bonds are legal investments for trust funds in 
Pennsylvania has been received. 

The Act of Congress of July 17, 1916, known as the Federal Farm 
Loan Act, provides that .Joint Stock Land Banks, corporations for 
carrying on the business of lending on farm mortgage security and 
issuing farm loan bonds may be formed by any number of natural 
persons not less than ten. Share holders shall be held indlividually 
responsible for all confracts, d.eb.ts and engagements of such bank to 

TT_R 
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the extent of the amount of stock owned by them at the par value 
thereof in addition to the amount paid in and represented by their 
shares. 

The Act also provides "tiiat the Government of the United States 
shall not purchase or subscribe for any of the capital stock of any 
such bank." 

Bonds are issuedl by the Joint Stock Land Banks and are secured 
by deposit of farm mortgages with the registrar "to be by him held 
as collateral security for .farm loan bonds." The bonds are the obli· 
gations of the bank issuing them and are in no sense the obligations 
of the United States Government nor are they in any way guarantPed 
by the Government. 

Sec. i2 of the Act of Congress above mentioned provides: 

"The term 'Farm loan bonds' shall be held to include 
all bonds secured by collateral deposited with a farm 
loan registrar under the terms of this Act; they shall 
be distinguished1 by the addition of the words 'Federal' 
or 'Joint Stock' as the case may be." 

The Act of April 5, 1917, P. L. 46 provides: 

"That executors, administrators, guardians, and other 
trustees are hereby authorized to invest trust funds, in 
their possession or under their control, in farm loan 
bonds issued by Federal Land Banks, under the provi­
sions of the Act of Congress of the United States of 
July seventeenth, one thousand! nine hundred and six­
teen, and its amendments or supplements; and that 
such bonds are hereby declared to be legal investments 
of moneys by executors, administrators, guardians, and 
other trustees. 

Section 2. All acts or parts of acts inconsistent here­
with he, and the snme are hereby, repealed. 

It would therefore seem that Joint Stock Land Bank hondls are 
comprehended as "Farm Loan Bonds" within the meaning of the Act 
of April 5, 1917. 

The question now arises are such bonds legal investments for trust 
funds in this State. 

Article 3 Sec. 22 of the Constitution of the State provides: 

"No Act of General Assembly shall authorize the in­
vestment of truRt fnnds by ex.ecutors, administrators 
gual'ldlia:Ils, or other trustees in the bonds or stock of 
any private corporation, and such acts :now existing are 
avoided saving investments heretofore made." 
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Considerable more than half a century ago Chief Justice Black in 
Hemphill's Appeal 18 Pa. 303, laid down the rule which has never 
been disturbed : 

"In England it has been held for more than a century 
past to be settled law, that a trustee can only protect 
himself from risk, when he invests the trust fund in real 
or government securities or makes the investment in 
pursuance of an order by the court * * *. The same 
rule has been adopted! in its whole length and breadth 
by the Courts of New York and New Jersey* * -~ * * .... 
In Pennsylvania this doctrine does not appear ever to 
have been either affirmed or denied * * * * * *. But the 
time has come when the interests and rights of trustees, 
as well as orphans, married women and insane persons, 
demand the settling of it, and we think the rule here 
ought to be as it is elsewhere." 

This dloctrine has been affirmed in a number of cases and in Com. 
vs. McConnell 226 Pa. 244 Judge Mestre~at says : 

"The rd1octrine thus firmly established in this State 
prohibits a trustee from investing the estate of his 
cestui que trust in the bonds or stocks of a private cor­
poration. The people of the Commonwealth have at­
tempted to enforce the rule by Art. III Sec. 22, of the 
present Constitution, which prohibits the General As­
sembly from authorizing the investment of trust funds 
by a trustee in the bonds or stocks of any private cor­
poration. Time has tested the wisdom of the rule, and, 
as our cases declare, it is firmly established in this 
Commonwealth." 

A Joint Stock Land Bank is a private corporation and the bonds 
issued by it are the bonds of a private corporation. Under our Om­
stitution and the decisions of our Supreme Court it is apparent that 
the investment by a trustee in such bonds is illegal and trustees have 
no right to so invest trust funds. 

I therefore advise you that Joint Stock Land Bank bonds are not 
legal inv_estments for trust funds in this State. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 
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Banks and banking-Savings banks-Investments-Federal land bank bonds­
Joint-stock land bank bonds-Oonstiti~tiona.z law--Article iii, seot. 22-Acts of 
March 20, 1889, April 5, 1917, and June 28, 1923. 

1. The Acts of April 5, 1917, P. L. 47, and June 28, 1923, P. L. 884, authoriz­
ing savings banks to invest their funds in F ederal land bank and joint-stock land 
bank bonds, do not contravene article iii, section 22, of the Constitution of Penn­
sylvania, which provides that "no act of general assembly shall authorize the 
investment of trust funds by executors, administrators, guardians or other trustees 
in the bonds or stock of any · private corporation." 

2. The relation ·between a bank and a depositor is one of debtor and creditor. 
3. The directors or trqstees of a savings bank ar e not trustees within the 

meaning of the constitutional provision. 
4. The investments of saving banks are not limited to those enumerated in 

the Act of March 20, 1889, P. L. 246, but others may be added by proper legisla­
tive enactments. 

5. The Acts of April 5, 1917, P. L. 47, and June 28, 1923, P. L. 884, are con­
stitutional. 

September 5, 1923. 

Honorable John Wi. Morrison, First Deputy Secretary of Banking, 
Harrisburg, Pa. 

Sir: Your letter asking to be advised whether or not savings 
banks may invest their funds in Federal Land Bank and Joint-stock 
Land Bank bonds, has been received by this Department. 

The Act of March 20, 1889, P. L. 246; was passed for the incorpora­
tion and regulation of savings banks and in Section 17 provides: 

"It shall be lawful for the trustees of any saving 
bank to invest money deposited therein only as follows: 

"First. In the stocks or bonds of interest bearing 
notes or the obligations of the United States, or those 
for which the faith of the United States is pledged to 
provide for the payment of the interest and the prin­
cipal. 

"Second. In the stocks or bonds of the Common­
wealth of Pennsylvania bearing interest. 

"Third. In the stocks or bonds of any State in the 
Union that has not within ten years previous to making 
such investments, by such corporation, defaulted in the 
payment of any part of either principal or interest of 
any debt authorized by any legislature of such State 
to be contracted. 

"Fourth. In the stocks or bonds of any city, county, 
town or village of any Sta te of the United States, 
issued pursuant to the authority of any law of the 
State, or in any inter est bearing obligation issued by 
the city or county in which such bank shall be situated. 

"Fifth. In bonds and mortgages on unincumbered 
improved real estate, situate in this State." ' 
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The Act of April 5, 1917, P. L. 47, added to the list of securities 
in which trustees or directors of savings banks, savings institutions, 
and provident institutions may invest money deposited therein, 
bonds issued by Federal Land Banks, and the Act of 1923 amended 
the Act of 1917 by adding bonds issued by Joint-stock Land Banks. 

Are the trustees or directors of savings banks such trustees as 
are contemplated by Article III, Section 22 of the Constitution of 
this State, which provides: 

"No Act of General Assembly shall authorize the in­
vestment of trust funds by executors, administrators, 
guardians, or other trustees in the bonds or stock of 
any private corporation * * *." 

The answer depends upon what is the relation between the direc­
tors or trustees of savings banks and the depositors. Is it of such 
a confidential character that the rule governing express trustees 
applies? The unquestioned tendency of the courts is not to regard 
them as express trustees, but to look upon the relationship between 
the bank and the depositor as that of debtor and creditor. 

All the cases in our State. recognize the relation of a bank to its 
depositor to be one of de.btor and creditor and not one of trustee 
and cestui que trust. Bank of Northern Liberties vs. Jones, 42 Pa. 
536; Reiff vs. Mack, 160 Pa. 265, Prudential Trust Company's As­
signment, 223 Pa. 409. In Spering's· Appeal, 71 Pa. 11, a company 
commenced the savings fund businesR advertising extensively and 
generally carrying on the business of a savings bank. In speaking 
of the directors of the company Judge Sharswood said: 

"They are undoubtedly said in many authorities to l:Je 
trustees, but that as I apprehend is only in a general 
sense, as we term an agent or any bailee instrusted with 
the care and management of the property of another. 
It is certain that they are n9.t technical trustees." 

The directors or trustees of a savings bank are not such trustees 
as report to or are under the supervision of any court. Conclud· 
ing, therefore, that the trustees or directors of a savings bank are 
not such trustees as are forbidden to invest trust funds in a certain 
way, the only other que.stion is, are the investments of savings banks 
limited to those enumerated in the Act of 1889, or can others be 
added? 

Savings banks receive deposits and lend on security specified by 
statute. In 1907 Deputy Attorney General Cunningham in the 
opinion said: 

"Investment * * * may be made in bonds which now 
are or hereafter may be authorized by law as legal in-
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vestments for savings banks or savings institutions in 
Pennsylvania." 

The same power, the legislature, which set forth and enumerated 
in the Act of 1889, what should be legal investments for savings 
banks can add to what is provided in that Act and increase the 
number of securities such banks may invest in. This has been done 
by the Acts of 1917 and 1923, and I am of the opinion that the pro­
visions of said Act are constitutional and proper in all other respects. 

You are, therefore, advised that savings banks may invest their 
funds in Federal Land Bank and Joint-stock Bank bonds. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 

Banks and banlcing- E xec·utfoe committee-Ca-shier-Act of May 13, 1876. 

A cashier of a bank incorporated under the Act of May 13, 1876, P. L. 161, has 
the right to be a member of its executive committee, composed of two directors and 
himself. 

December 12, 1923. 

Honorable John W. Morrison, First Deputy Secretary of Banking, 
Harrisburg, Pennsylvania. 

Sir: This Department is in receipt of your letter asking to "be 
advised whether or not the cashier of a bank incof porated under 
the Act of May 13, 1876, P. L. 161, can act as a member of the execu­
tive committee of a bank, which committee is composed of two 
directors and the cashier, if eligible." 

Section 12 of the Act of May 13, 1876, supra, provides: 

"That the affairs of every corporation organized 
under this act shall be managed by i;iot less than five 
directors, one of whom shall be president and another 
vice president; no cashier, clerk or teller, in anv of the 
corporations organized under this act, shall be. eliO'ible 
as a director thereof; * * * ." 

0 

The directors· of every corporation organized under the A.ct shall 
manage its affairs, but in such management there is nothing in the 
Act which forbids them. making rul~s and regulations and imposing 
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duties upon the managing officers of the corporation. In imposing 
such duties a certain authority in the cashier or managing officer 
llecessarily follows so that at this time the exercise of a bank's 
authority is generally divided between the directors and the cashier. 
The tendency on the part of the directors is to les·sen their functions 
and increase those of the cashier. Some of the very things which 
were regarded as the most important duties of the directors are now 
largely confided to cashiers· or committees and so long a~ 110 pm;i­
tive law is disregarded this granting of authority to, and imposing 
duties upon, a cashier is legal. 

Formerly the line of division in the exercise of, authority bJ 
directors and cashier was marked and distinct. At this time, except in 
express statutory requirements, their official authority is often 
blended, and there is no longer any material difference in the 
authority exercised by them. 

The directors must manage the affairs of the corporation, but this 
they may do with the advice, aid and assistance of the managing 
Gfficer and in no way can this assistance be given to better advantage 
to the corporation than as· a member of the executive committee. 
'I'he cashier i's necessarily more familiar with the affair~ of the 
bank than any director can be. He devotes all his time to it while 
they are but occasionally occupied with its management. lt is, 
therefore, but proper when an executive committee is namt~rl tliat it 
should have the benefit of the cashier's knowledge and experience, 
and that he should be a merp.ber of such committee, and this is in no 
wise forbidden by the Act of 1876. 

"The cashier is the general executive officer of tlw 
bank. He i's . the general agent of the bank in dealing 
with its customers, and the :general rule resultin~ 
from his situation is that his contractual acts bind the 
bank, unless they are contrary to law or to what stands· 
for the bank's charter or to public policy. He i:s not the 
agent of the board of directors, but of the bank it­
self. * * *" 

Zane on Banks (1//1,d Banking, p. 151. 

This was held to be the rule in this Slate and in Bissell vs. Ji'ir8l 

~-ational Bank of Franklin, 69 Pa. 415, it was laid down: 

"The cashier of an incorporated bank is the general 
executive officer to manage its concerns in all things 
not peculiarly committed to the directors; he is agent 
of the corporation not of the directors." 

This was reaffirmed in National Bank of Bedford vs . . Stever, tf)!) 

.Pa. 574. 
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The cashier being the executive officer of a bank to manage its 
concerns, why should he not be a member of the executive committee? 

Section 18 of the Act bears out the views here express1~cl, for it 
provi-des : 

"That before the cashier, teller, book keeper or other 
persons necessary for executing the business· of the cor­
poration shall enter upon their duties, they shall each 
enter into articles of agreement with the corporation 
for the proper dis·charge of his duty, in which it shall 
be provided, among other things, that he will give the 
business of the corporation his care and attention. * * *" 

This is a provision for the cashier to execute the busines·s of the 
corporation. The executive committee is one of the means used in 
executing that busines·s, and the cashier as the general executive 
officer to manage its concerns has a right to be a member of that 
committee. 

You are, therefore, advised that the cashier of a bank ineorporated 
under the Act of May 13, 1876, P. L. 161, has a right to be a member 
of the executive committee of such bank. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 

Banks and banking-When banks cannot qualify to do trust company business-­
Acts of April 29, 1814, May 13, 1816, and May 9, 188~. 

1. A ·bank incorporated under the General Banking Law of May 13, 1876, P. 
L. 161, has no right to accept the provisions of the Act of May 9, 1889, P. L. 
159, amending the Act of April 29, 1874, P. L. 73, and cannot thereby ]?e qualified 
to conduct a title" insurance business and such business as is generally conducted 
by a trust company. 

2. A corporation incorporated under the Act of May 13. 1876, P. L. 161, is one 
which is formed for the purpose of carrying on the ·business of banking. 

3. A corporation has only such powers as are conferred by the act under which 
it is incorporated or given to it by subsequent acts of assembly, and one formed 
under the Act of May 13, 1876, is confined to the powers and p1·ivileges conferred 

. by that act alone, unless a subsequent act specifically grants to it additional 
powers. This the Act of 1889, amending the Act of 1874, has not done. 

January 17, 1924. 
Hon. Peter G. Cameron, Secretary of Banking, Harrisburg, Pa. 

Sir: You have requested an opinion as to whether or not a bank 
incorporated under the General Banking Law of May 13, 1876, P. L. 
1611 has a right to accept the provis~ons of the Act of May 9, 1889~ 
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P. L. 159, amending the Act of April 29, 1874, P. L. 73, and thereby 
be qualified to conduct a title insurance business and such business 
as is generally conducted by a trust company. 

The Act of April 29, 1874, P. L. 73 is an act for the incorporation 
of certain corporations, and Section 29 provides: 

"Companies incorporated under the provisions of this 
act for the insurance of owners of real estate, mort­
gages, and others interested in real estate, from loss 
by reason of defective titles, liens and incumbrances, 
shall have the power and right to make insurances of 
every kind pertaini.ng to or connected with titles to 
real estate, and shall have the power and right to make, 
execute and perfect such and so many contracts, agree­
ments, policies and other instruments as may be re­
quired therefor." 

This Section was amended and supplemented by the Act of May 
9, 1889, P. L .. 159, and both the original act and the amendment 
relate, inter alia, to insurance of titles. 'l'he amendment provides 
as follows: 

"Section 29-Clause 1. Companies which may have 
been heretofore, or which may hereafter be, incorpor­
ated under the provisions of this act for the insurance 
of owners of real estate, mortgages and others inter­
ested in real estate, from loss by reason of defective 
titles, liens and incumbrances, shall have the power and 
right-

"First. To make insurance of every kind pertain· 
ing to or connected with titles to real estate, and to 
make, execute and perfect such and so many contracts, 
agreements, policies and other instruments as may be 
required therefor. 

"Second. To receive and hold on deposit and in trust 
and as security estate, real and personal, including the 
notes, boµds, obligations of states, individuals, com­
panies and corporations, and the same to purchase, 
collect, adjusf and settle, sell and dispose of in any 
manner, without proceeding in law or equity, and for. 
such price and on such terms as may be agreed on 
between them and parties contracting with them: \Pro­
vided That nothing therein contained shall authorize 
said ~ompanies to engage in the business of banking. 

"Third. To make insurance for the fidelity of per­
sons holding places of responsibility and of trust, and 
to receive upon deposit for safe-keeping jewelry, plate, 
stock, bonds, and valuable property of every descrip­
tion, upon terms as may be agreed upon. 



90 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

"Fourth. To act as assignees, receivers, guardians, 
executors, administrators, and to execute trusts of 
every description not inconsistent with the laws of tb.is 
state or of the United States. 

"Fifth. To act as agent for the purpose of issuing 
or countersigning the certificates of stock, bonds or 
other obligations of any corporation, association, or 
municipality, state or public authority, and to receive 
and manage any sinking fund thereof on such terms 
as may be agreed upon. 

"Sixth. To become sole surety in any case where, by 
law, one or more sureties may be required for the faith­
ful performance of any trust, office, duty, action or 
engagement. 

"Seventh. To take, receive and hold any and all such 
pieces of real property as may have been. or may here­
after be, the subject of any insurance made by such 
companies under the powers conferred by their charter, 
and the same to grant, bargain, sell, convey and dispose 
of in any such manner as the~· see proper. 

"Eighth. To purchase and sell real estate and take 
charge of the same. 

"Ninth. 'l'o act as security for the faithful perform­
ance of any eontract entered into with any person, or 
municipal or other corporation, or with any state or 
goverment, by any person or persons, corporation or 
corporations. 

"Tenth. 'J'o become the sole security for the faithful 
performance of the duties of any national, state, county 
or municipal officer, and to execute gnch bonds or re­
cognizances as may be required by law in such cases. 

"Eleventh. 'l'o become security for the faithful per­
formance of the duties of any clerk or employe of any 
corporation. company, firm or individual. 

"Twelth. To become surety for the payment of all 
damages that may Lie assessed and direetPd to be paid 
for lands taken in the building of any railway, or for 
the purposes of any railway, or for the opening of 
streets or roads, or for any purpose whatever where 
land or other property is authorized by law to be taken. 

"Thirteenth. 'l'o become security upon any writ of 
error or appeal or in any proceeding instituted in any 
court of this Commonwealth, in which security may be 
required: Provided, howp,·er, That nothing in this act 
shall be rn constrned as to dispense with the approval 
of such body, corporation, court or officer as is by 
law now required to approve such security: Provided, 
however, That before exercising any of the powers here­
by conferred, each such corporation shall have a paid 
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up capital of not less than one hundred and twenty-five 
thousand dollars, an affidavit of which fact. made by 
the treasurer thereof, shall be filed in the office of the 
Secretary of the Comm '.lnwealth, and each such company, 
heretofore or hereafter incorporated, shall file in the 
office of the Secr2tary of the Commonwealth a cetificate 
of its acceptance hereof, ma.de by formal resolution 
adopted at a regular or called meeting of the directors, 
trustees, managers or other proper officers thereof and 
certified under the corporate seal of such company, 
and a copy of such af-fi.davit and of such resolution certi­
fied under the s ~al of the office of the Secretary of the 
Commonwealth shall be evidence of compliance with 
the requirements hereof. 

"Clause II. That whenev ~r such companies shall re­
ceive and accept the office or appointment of assignees, 
receiver, guardian, executor, administrator, or to be 
directed to execute any trust whatever, the capital of 
said company shall b~ taken and considered as the 
security required by law for the faithful performance 
of their duties as aforesaid, and shall be absolutely liable 
in case of any default whatever. 

"Clause III. That any ex ~cutor, administrator, 
guardian or trustee having the custody or control of any 
bonds, stock, securities or other valuables belonging 
to others, shall be authorized to deposit the same for 
safe-ke ?ping with said companies. 

"Clause IV. That whenever any court shall appoint 
said companies assignees, receiver, guardian, executor, 
administrator, or to execute any trust whatever, the 
said court may, in its discretion, or upon the applica­
tion of any pers·on interested, appoint a suitable 
person to investigate the affairs anrl management of 
the company so appointed, who shall report to such 
court the manner in which its investments are made 
and the securitv afforded to those bv or for whom its 
engagements are held, and the expense of such investiga­
tions shall be defrayed by the said company, or the 
court may, if deemed necessary, examin~ the officers 
of said company under oath or affirmation as to the 
security aforesaid. 

"Clause V. The said companies shall keep all trust 
funds and investments separat~ and apart from the 
assets of the companies, and all investments made by 
the said companies as fiduciaries shall be so designated 
as that the trust to which such investment shall b~long 
shall be clearly known." 

91 

It will be observed that the Act of 1889 in the second Section of 
Clause I provides that nothing contained in the act shall authorize 
the company to engage in the business of banking. "While trust 
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companies, in carrying on their business, must necessarily, to some 
extent, transact business that generally belongs to banks, when they 
do so however, such separate transactions can not be considered as 
being a banking business." Guardian Trust Company vs. Grove, 
16 Dis. Rep. 975. 

What corporations are entitled to the privileges and powers con­
ferred by the Act of 1874 and the amend~ent of 1889 is fixed by the 
act itself, for it specifically sets forth: 

"Corporations for any of the purposes named, and 
covered by the provisions of this act, heretofore created 
hy any special act, or in exist2nce under the provisions 
of any general law of this Commonwealth, upon accept­
ing the provisions of the constitution and of this act 
by writing under the seal of said corporation, duly filed 
in the office of the secretary of the commonwealth, 
shall be entitled to all of the privileges, immunities, 
franchises and powers conferred by this act upon cor­
porations to be er ~ated under the same; and upon such 
acceptance and approval thereof by the governor he 
shall issue letters patent to said corporation reciting 
the same." 

Only such corporations formed for the purposes named and covered 
by the Act of 1874 and its amendment are allowed to claim the bene­
fits conferred by that Act. This includes· corporations created by 
special Act of Assembly before the Act of 1814 was passed and cor­
porations in existence at that time under the provisions· of any gen­
eral law of the Commonwealth, but however created, they must 
be corporations for the purposes named and covered by the provisions 
of the Act. 

A corporation incorporated under the Act of May 13, 1876, P. L. 
161, is one which is formed for the purpos·e of carrying on the bus~­
ness of banking. The certificate which the persons forming such 
corporation are required to make must set forth that it is made to 
enable them to form a corporation for banking purposes·. Nowhere in 
the Act or in the charter granted under it is it set forth that a cor­
poration is formed for the purposes named by the Act of 1874 or its 
supplement of 1889. 

A corporation has only such powers as are conferrea by the Act. 
under which it is incorporated or given to it by subsequent Acts 
cf Assembly, and one formed under the Act of May 13, 1876 i::; con­
fined to the powers and privileges conferred by that act unless a 
subsequent act specifically grants to it additional powers. This the 
Act of 1889, amending the Act of 187 4 has not done. 

Banking companies incorporated and organized under the Act (Jf 

1876, if they have a capital stock at least equal to the capital sto<:k 
which trust companies are required by law to have, may acquire 
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additional rights and powers. They may accept the provisions of 
the Act of July 17, 1919, P. L. 1032, and by s·o doing may be granted by 
:special permit 

"'the right and power to act as trustees, executor, admin· 
istrator, registrar of stocks and bonds, guardian of es­
tates, as·signee, receiver, committee of estates of lunaticn 
and habitual drunkards, or in any other fiduciary ca­
pacity in which trust companies organized under the 
laws of this Commonwealth have authority and are per­
mitted to act." 

If bankS' incorporated under the Act of 1876 were allowed to 
exercise the powers· and privileges conferred by the Act of 1874 and 
its amendments, there would be grave danger of transgressing thP 
constitutional provision contained in Article XVI, Section 6 : 

"No corporation shall engage in any business· other 
than that expressly authorized by its charter." 

I, therefore, advise you that a bank incorporated under the Act 
of May 13, 1876 has no right to accept the provisions of the Act of 
May 9, 1889, P. L. 159, and to exercise the powers and privileges 
·conferred by that act. 

Yours very trul_y, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Deputy Attorney General. 

Banks and banking-Reserve fiiniJ,-Olaims payable in future-Act of May 8, 1907. 

Under the Act of Ma:v, 8, 1907, P. L. 189, a bank is not required to maintain 
a reserve fund for the protection of claims payable in the future. 

January 21, 1924. 

Honorable John W. Morrison, First Deputy Secretary of Banking, 
Harrisburg, Penna. 

Sir: Your letter asking to be advised whether or not a bank shall 
maintain a res·erve fund for bills or claims payable in the future, 
has been received. 

The Act of May 8, 1907, P. L. 189, the Act providing for the creation 
and maintenance of a reserve fund in all banks, banking companiP'1, 
savings banks, savings institutions, etc., provides· for the creation 
and maintenance of two reserve funds. · ' 
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The first is found in Section 2 of the Act, and is· as follows: 

"Every such corporation receiving deposits of money 
subject to check or payable on demand shall at all times 
have on hand a reserve fund of at least fifteen per centum 
of the aggregate of ail its immediate demand liabilities." 

In the absence of legislative definition or judicial construction 
1here might be room for some discussion as to the meaning of ''bn­
mediate demand liabilities" as us·ed in the Act. But Section 4 hall 
defined the phrase as follows: 

"Immediate demand liabilities shall include all de­
posits payable on demand and all items in the nature of 
claims payable on demand." 

AS' was said by Attorney General Todd in an opinZon found in 34 
c. c. 641: 

"It is clear that one of the purposes of the act is to 
provide for a reserve equal to fifteen per cent. of the im­
mediate demand liabilities of the institutions subject 
to its provision, and I am of the opinion that a liability 
given for borrowed money paya:ble on demand is an item 
in the nature of a claim payable on demand, and is a 
liabliity that requires the protection of the reserve as 
fully as such protection is required for deposits subject 
to check or payable on demand." 

But this provision of the Act applies only to "immediate demand 
liabilities", whether deposits subject to check or payable on demand, or 
items· in the nature of claims payable on demand. 

The reserve fund created under Section 2 of the Act cannot there­
fore be extended to cover claims payable in the future. 

The second provision for a reserve fund is found in Section 3 of the 
A ct and is as follows : 

"Every such corporation, receiving deposits· of nroney 
payable at some future time, shall, at all times, have on 
hand a reserve fund equal to at least seven and one-half 
per centum of all its time deposits." 

The Act further defines· "time deposits" in Section 4: 

"Time deposits shall include all other deposits not pay­
able by the contract of deposit on demand." 

This provision of Section 3 deals only with deposits payable at 
some future time. 

By the terms of the Act provision is made for reserve fl~nds protect­
ing deposits subject to . check or payable on demand, items in the 
nature of claims payable on demand, and deposits· of money payable at 
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some future time. Claims payable on demand are specifically men­
tioned as being within the protection of the reserve fund in that sec­
tion of the Act dealing with "immediate demand liabilities." 

The section of the Act dealing with money payable at a futu.re 
time does not mention claims· payable in the future, but deals solely 
with deposits. There is not the slightest reference to the obligation 
of the corporation to have on hand a reserve fund to protect claims 
payable in the future, and the protection of the fund created by 
Section 3 of the Act is confined to deposits of money payable at s'Ome 
future time. 

This is significant and evinces the intention of the Legislature. 
If it had been the intention to include claims payable in the future 
in the protection of the reserve fund it would have been so provided 
in Section 3. Just as in Section 2, it is provided that claims pay­
able on demand shall be within the protection of the fund there es­
tablished. But it is not so provided and nothing appears in the Act 
making it the duty of a bank to maintain a reserve fund for claims 
payable in the future. 

You are therefore advised that the Act of May 8, 1907, P. L. 189, 
does not impose upon banks· the duty of maintaining a reserve funo 
for the protection of claims payable in the future. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W.BROWN, 

.Deputy Attorney General. 

Banks and banking-Savings bank--Agency to receive deposits-Aot of May 20, 
1889. 

1. A savings bank has no authority to appoint an agent for the collection of 
r!eposits in a locality other than that particularly designated in its certificate of 
incorporation. 

2. Savings_ banks should be held strictly within the privilege expressly granted 
to them by the Act of May 20, 1889, P . L. 246. 

May 8, 1924 

Honorabie Peter G. Cameron, Secretary of Banking, Harrisburg, Pa . 

. Sir: This· Department is ~n receipt of your request for an opinion 
upon the following state of facts: 
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A savings bank in this State, incorporated under the Act of May 
20, 1889, P. L. 246, has an agency in a town some miles distant from 
the town in which the bank is located. This agency is in charge of 
a man who acts in the capacity of a clerk for the bank aTudl is under 
bond for the faithful performance of his duties. He receives deposits 
and receipts for them, and deposits so received are placed to the credit 
of the savings bank in a National Bank in the town where they are 
received, but such deposits can be withdrawn only at the main office 
of the savings bank. No other business is transacted at this agen~y. 
You ask to be rudivised if such transaction is legal. 

In Section 2 of the Act of May 20, 1889, P. L. 246, it is provided 
that in the certificate of incorporation of savings banks the location 
or place of business shall be particularly designated, 

Sedion 3 of the same AH provides that the location shall be con­
venient of access to depositors and that the Auditor General is to 
determine whether the population in the neighborhood designated af­
fords reasonable promise of the support of the bank. 

By the provisions of Section 6, process is to be served! on the presi­
dent or cashier during the usual hours of business, and according to 
the }lrovisions of Section 9, the name and post office address of each 
officer and trustee, and the place where the bank's business is to be 
carried on, designating the same by street and number, are to be 
sent to the Auditor General, and Section 10 provides that there must 
be no change of location of the bank without the consent of the 
Auditor General. 

By the establishment of a Banking Department the Auditor Gen­
eral has been relieved of the duties imposed by the Act and they 
have been placed upon the Commissioner, now Secretary of Banking. 

It will be seen that in the Act of 1889, the law contemplates that 
the savings bank is to have one place of doing business and is to be 
located in one place, and this is to be in a community of sufficient 
population to make its success a certainty. Nowhere in the Act does 
it provide that there are to be different places of doing business. 
Neither does it contemplate that agents are to be employed for the 
purpose of soliciting or receiving deposits, nor is there any provision 
in the law for the payment of agents to solicit or receive deposits, or 
for any appropriation of the funds of depositors for any such em­
ployment. 

The designation of places or pers·ons simply to receive deposits i~ 
not doing business at a different place from the location of the bank 
to as great an extent as if a general business was transacted at such 
agency, but where the person receiving such deposits is the agent of 
the bank, whether paid for his services or not, even the receiving of 
a deposit and the issuing of the bank's credit in return for the de­
posit so made is such a doing of busines.s at different places as is not 
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cJearly permitted! or conte.mplated by the Act. If one or a dozen 
such agencies may be established there can be no limit. placed upon 
their number or upon the amount of deposits which may be received 

'' by them. · 
I have no doubt that depositors or groups of depositors may select 

any one of their number, a shareholder or trustee of the bank, or any 
otber person, ai;id designate such a one as their agent to receive their 
deposits and take thein to the savings bank. This is not a dloing of 
business by the bank itself at different places or through different 
agencies, but when the bank goes beyond this and designates agents 
rut different points distant from the bank itself to receive deposits on 
the credit of the ban,k, it is doing business in different places at the 
same time an.di in a manner not authorized by law. 

The Act of 1889, s·o far as I am able to find, has never received 
judicial construction. In view of the fact that the institutions for 
which it provides are without capital sfock and in their supervision 
grave respom;ibilities are imposed upon the Department of Banking, 
and in view of the fact that these institutions obtrun ·their credit and 
standing in great degree from the fact that their operations are un­
der the supervision of the Department of Banking, it is clear that 
they should be hel.dl strictly within the privileges expressly granted 
them by the Legislature. To permit these to be transcended would 
be a violation of the plain intent of the law. 

I am of the opinion, and, therefore, advise you that no authority 
exists fqr savings banl~s to establish agencies for doing business in 
different places, in any place other than that particularly designated 
in their certificate of incorn..oration or to that to which it is changed 
by proper legal proceeding. 

U-7 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN 

Deputy Attorney Gener-al. 
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Trust Compamea-Branch Offices-Charter-Designation of Location-Statutory 
Authority. · 

Trust companies, whether their charters have . been !!mended or not, are confined 
in the establishment of branch offices to the place, city, ·borough or township, 
designated in their charter as the principal place of business of the company. 

July 10, 1924. 

Honorable Peter G. Cameron, Secretary of ~anking, Harrisburg, Pa. 

Sir; Your letter in reference to trust .companies establishing and 
maintaining branch offices at places other than the ones -designated 
in their charters as their princip:;tl places of business, has been re­
ceived by this Department. The letter as received really involves 
two questions: First, as to trust companies whose charters desig­
nate the place where the business of the corporation is to be trans­
acted; and second, as to trust companies whose charters designate 
the place where the business of the corporation is to be transacted, 
but whose charters have been amended so as to read "In the county 
of Commonwealth of Pennsylvania, with its principal 
office in " 

·The establishment of branch offices by trust companies was first 
attempted in pursuance of an opinion of Attorney General Hensel 
dated! December 10, 1894, and reported in Attorney General's 
Opinions 1887-96, page 114. But even in that opinion the learned 
Attorney General only goes so far as to say that he can conceive 
"that certain persons at . certain places might be designated during 
certain hours of the . day to receive and pay out moneys for a trust 
company located in another part of the same city." 

A trust company incorporated under the laws of this State must 
have a certain fixed place to transact its business, and this place is 
designated! in the charter. Nowhere in the law is any authority given 
for it to extend its business by establishing branches outside of the 
place designated in its charter. While in the opinion of Attorney 
General Hensel above referred to the intimation is given that branch 
offices may be established, it only goes so far as to intimate that 
such branches may be established in another part of the same place 
where the principal place of business is located. 

Attorney General Elkin in an opinion dated January 19 1903 and 
' ' reported in 27 County Court, 526, said!: 

"It is clear to me that a banking institution, incorpor­
ated under the laws of our state, must have a fixed 
place for the .transaction. of its. business. It is also ap­
parent that it was the mtent10n of the legislature to 
confine the business of such banking institutions to one 
place. I can not find any authority for a bank with its 
location fixed undertaking to widen the scope of its 
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banking privileges by creating one or several branch of­
fices at different points, either in the city or the county 
where the principal banking institution is located. It 
is my opinion that such institution does not have this 
privilege conferred upon it by our acts of assembly." 

99 

Deputy Attorney General Kun in an opinion dated September 18, 
1917, in reference to the establishment of branch offices by trust com­
panies said: "I beg to advise you that it is my opinion that the 
establishment of such offices is limited to the place designated in 
their charters as the principal place of business of the corporation." 

The Deputy Attorney General also called attention to the Act of 
July 28, 1917, P. L. 1233. 'fhis act is a supplement to the Act of 
May 13, 18'76, relating to the incorporation of banks of discount and 
deposit and authorizes the creation andl maintenance of sub-offices or 
sub-agencies. By this Act of 1917 it was intended to give to banks 
of discount and deposit the same right in regard to establishing 
branches or sub-agencies as trust CO]llpanies enjoyed under the rul­
ings of the Attorney General's Department, but the authority given 
is expressly confined to "The city, borough or township in which its 
principal place of business is located." 

There being no express authority in the law for trust companies 
to establish branches and the establishment of such branches being 
entirely undler authority of the rulings of the Attorney General's De­
p.artment, the company should be held strictly to what is laid down 
in those rulings and not allowed to exceed what is expressly ruled· 
in the opinions of the Attorney General's Department. 

I am of the opinion that trust companies, whether their charters 
have been amended or not, are confined! in the establishment of 
branch offices to the place designated in their charter as the principal 
place of business of the company. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

.T. W. BROWN, 
Deputy Attorney General. 
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Banks and banking-Trust companies-Suretyslllip-Sureties on contractors' bonds­
Acts of April 29, 1814, May 9, 1889, Ma.y 9, 1923, and May 16, 1923. 

1. Trust companies incorporated under the Act of April 29, 1874, P. L. 73, and 
having the powers and privileges conferred by the Acts of May 9, 1889, P. L. 159. 
and May 9, 1923, P. L. 173, and banks have no power to become surE'ties on the 
bonds of contractors for the faithful performance of a contract. 

2. Such trust companies and banks may not become sureties on bonds, except 
as provided in section 2 of the Act of May 16, 1923, P. L. 248. 

September, 26, 1924. 

The Honol"able Peter G. Cameron, Secretary of Banking, Harrisburg, 
Penna. 

Sir: Your inquiry, "Have banks or trust companies the right to 
become surety on the bonds of contractors· for the faithful performance 
of any contracts entered into hy said contractors", has been received. 
I understand your inquiry to include trust companies created under 
the provisions of the general corporation act of 1874 and deriving their 
rowerS' and privileges under the 'Act of May 9, 1889, P. L. 159, and 
other supplemental acts. 

Prior to 1923 the powers, privileges and duties of modern trust 
companies were well defined. 

In De Haven vs. Pratt, 223, Pa. 633, the Supreme Court speaking 
through Mr. Justice Elkin, said ; 

"A brief review of the legislation relating to the incor­
poration of title insurance companies on which have 
been engrafted the modern trust companies, will con­
clusively show that the legislature never intended that 
they s·hould possess banking and discounting privileges. 
The incorporation of title insurance companies was first 
authorized in paragraph twenty-nine section nineteen of 
the act of 1874. Their powers were limited to the making 
of contracts of policies of insurance pertaining to or con­
nected with titles to real estate. In 1881 an act waS' 
passed enlarging their powers and giving them the right 
to receive and hold on deposit and in trust, and as secur­
ity, real and personal property, including the notes, 
bondS', obligations of states, individuals, companies and 
corporations, with the power to purchase, collect, adjust 
and settle, sell, and dispose of the same. It was ex­
pressly provided in said act that nothing therein con­
tained shall authorize such companies to engage in the 
busines·s of banking. The act of 1889, also supple­
mentary, added some additional powers, as; for instance 
that such companies could act as assignees, receivers.' 
guardians, executors and administrators. This act alS'~ 
denied such companies the right to engage in the busi­
ness of banking. The act of 1895 amended the fourth 
section of the act of 1889 by adding the additional power 
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'to receive deposits of moneys and other personal prop-
erty, and issue their obligations therefor, to invest their 
funds in and to purchase real and personal securities, 
and to loan money on r eal and personal securities'.' " 

Thus stood the law until 1923. By the act of May 9, 1923, P. L. 
173, it is provided-

"That every trust company and bank organized and 
incorporated under the laws of the Commonwealth of 
Pennsylvania is hereby authorized and empowered to 
discount, buy, sell, negotiate, and as·sign promissory 
notes, drafts, bills of exchange, trade and bank accept­
ances, bonds, and other evidences of debt, and to receive 
and retain in advance interest on loans and discounts 
made." 

By the Act of May 29, 1895, P. L. 127, trust companies are given 
the power "to receive deposits of money and other personal property'' 
and by the Act of May 9, 1923, P. L. 173, the authority and power "to 
discount, buy, sell, negotiate, and assign promissory notes, drafts, 
bills of exchange, trade and bank acceptances, bonds, and other 
evidences of debt.;' 

That trust companies incorporated under the Act of 1874 and it» 
supplements are intended to be covered by the Act of 1923 is shown 
by the title of the act, "extending and enlarging the powers and 
r.ights of trust companies and banks organized and incorporated unde!' 
the laws of the Commonwealth of Pennsylvania." 

In the days of special legislation the legis'lature created some 
trust companies and authorized them to do a general banking busi­
ness. This included the right to discount, and companies so created 
and empowered need no extending and enlarging of their powers. 

The power to discount having been conferred in trust companie:s, 
it must be determined if they are banks and doing a banking business. 
''The distinguishing characteristic of a banking business as banking 
is conducted now, is dis·countng and negotiating promissory notes, 
hills and negotiable paper." 

Anderson's Executrix vs. P. R. R. Co., 22 C. C. 76. 

The business of banking as defined by law and custom, consists 
in the issue of notes payable on demand intended to circulate a>i 
money when the banks are banks of is·sue; in receiving deposits pay­
able on demand, in discounting commercial paper, making loans 
of money on collateral security. 

Mercaµtile Bank vs. N. Y., 121 U. S. 138. 

In Oulton vs. German Savings Society, 17 Wallace (U. S.) 118, 
it was held that banks are of three kinds: 

1. Of deposit; 2. Of demand; 3. Of circulation. 
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They generally perform all these operations, but an institution 
performing but one is a bank. 

The trust companies in our state incorporated under the Act of 
1874 receive deposits, now under the Act of 1£123, discount commer­
cial paper, and are banks as· defined by the Act of May 16, 192R. 

Have banks and trust companies the right to become security on 
the bonds of contractors? 

The Act of May 16, 1923, P. L. 248, deals with the subject of banks 
and trust companies becoming s·urety on bonds and is an act "Limiting 
the power of state banks, banking companies, trust companies, savings 
banks and unincorporated banks to become surety on bonds." 

The act is brief and the provisions that are material to the question 
now being considered are as follows : 

"Section 1. Be it enacted, etc., That the word 'bank', 
as used in this· act, means any State ·bank, incorporated 
banking company, trust company, savings bank, or un­
incorporated bank, heretofore or hereafter organized. 

"Section 2. No bank shall become surety on any 
bonds·, except that any bank, which has qualified it­
self under the laws of the Commonwealth to engage in 
a fiduciary business, may become sole surety in any case 
where, by law, one or more sureties are or may be re­
quired for the faithful performance of the duties of any 
assignee, receiver, guardian, committee, executor, admin­
istrator, trustee or other fiduciary, and may also be­
come sole surety on any writ of error or appeal, or in 
any proceeding instituted in any court of this Com­
monwealth in which security is or may be required: 
* * * 

"Section ·3. Any bonds executed and delivered in 
violation of the provisionS' of this act shall be null and 
void. 

"Section 4. All acts and parts of acts inconsistent 
with this act are hereby repealed." 

By the express terms of this· act any State bank, incorporated 
banking company, trust company, savings bank, or unincorporated 
bank i's forbidden to become surety on any bonds, "except that any 
bank which has qualified its·elf under the laws of this Commonwealth 
to engage in a fiduciary business" may become sole surety for certain 
fiduciaries. 

The purpose of the act i's to limit and restrict the power of banks 
to become surety, and it is clear that any institution embraced in 
the definition of "bank" in Section 1 of the act may not become 
surety on general bonds and i's limited to those enumerated -in 
Section 2. 
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Trust companies incorporated under the Act of 1874 and its sup­
plements are very numerous, and do a large part of the banking 
business of the Commonwealth. They are the trust companies which 
were in the legislative mind when the Act of May 9, 1923 enlarging 
and extending the powers and rights of trust companies was passed. 
They are the only trust c·ompanies which needed the powers and 
rights conferred. Having the powers conferred by the Act of May 
9, 1923, such trust companies were again in the legis'lative mind 
when the Act of May 16, 1923, limiting the power of banks and trust 
companies to become surety on bonds, was pass·ed. "It is to be 
taken as a fundamental principle, standing as it were, at the threshold 
of the whole subject of interpretation, that the intention of the legiS'­
lature is invariably to be accepted and carried into effect." 

Endlich on the Interpretation of Statutes, Section 72. 

Being therefore of the opinion that the Act of May 16, 1923, P. L. 
248, includes trust companies created under the Act of 1874 and its 
supplements, in its limitations· and restrictions, I advise you that 
trust companies, including the above named, and banks, may not be­
come surety on bonds, except as provided in Section 2 of said Act 
of May 16, 1923. 

Very truly yours·, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN. 
Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF FISHERIES 

Fish Oom.rwissioners, Board of-Authority to pay for printing, supplies, etc.-From 
what :frwnd payable. 

The Board of Fish Commissioners under the Act of May 16, 1921, P. L. 559, 
Section 18, should pay for printing, supplies, telephone and telegrapn charges 
from the fund created 'by said Act known as the "Resident Fish License Fund," 
to be purchased through the Department of Property and Supplies. 

July 13, 1923. 

Honorable Nathan R._ Buller, Commissioner of Fisheries, Harrisburg, 
Pa. 

Sir: I am in receipt of your letter of July 5, 1923 inquiring whether 
your Commission should pay for its printing, supplies, .telephone, 
telegraph, etc., under the Administrative Code, and if so, whether 
ur not the same should be paid out of the fund known as the "Resi­
dent Fish License Fund." 

The Administrative Code, in defining the powers and duties in 
general, of the Board of Fish Commissioners, provides in Section 2601, 
Article XXVI that 

"The Board of Fish Commis·sioners shall * " * continue 
to exercise the powers and perform the duties by law 
vested in and imposed upon the Department of Fisheries, 
the Commission of Fisheries and the Fisheries Commis­
:sion, and shall exercise such additional powers and per· 
form such additional duties as are vested in and imposed 
upon it by this Act." 

The additional powers and duties vested in the Board of Fish 
Commissioners· by the said Code, however, in no way relate to the 
payment of such items as p'rinting, supplies, telephone and telegraph. 
The provisions of the prior law would therefore apply. 

The Act of May 16, 1921, P. L. 559, commonly known as the "Resi­
dent Fisherman's License Act", in Section 18 provides as follo_wi:;: 

"All license fees, fines and penalties collected under 
the provisi'ons of this· act, and paid into the State Tren. 
sury, not in excess of four hundred thousand dollars 
($400,000) in any one year, shall be kept separate and 
apart in a fund known as the 'Resident Fish Licens8 
Fund,' and shall be used solely under the direction of the 
Department of Fisheries for the purpose of the payment 
of the salaries of the Commissioner of Fisheries, clerks, 
stenographers, fish wardens; traveling expenses; counsel 

p.o·n 



108 OPINIONS OF THE ATTORNEY GENERAL. Off. 1.'oe. 

fees·; court expenses; contingent expenses; for the pro­
pagation, protection, and distribution of fish, the stock­
ing of the waters, and the employment of. necessary ~abl)r, 
and the purchase of material, motor vehicles, _machme.ry, 
and implements therefor; for necesS'ary repairs and Im· 
provements to fish hatcheries; for field work, stream 
investigations, gathering spawn, transferring fis·h and 
the necessary employment of labor and the purchaS'e of 
necessary motor vehicles, machinery and imple­
ments therefor; for the purchase of necessary land and 
water supplies for State fish hatcheries; for the pur­
chase and erection of buildings, ponds, and other ex­
tensions, incidental to State fish hatcheries; for -.;he 
maintenance and operation of a boat on Lake Erie and 
the cruiser Anna at Torresdale on the Delaware River 
and for dredging the approach to the fish hatchery at 
Erie. 

"All moneys· in such separate fund from time to time, 
not in excess of four hundred thousand dollars 
($400,000) in any one year, are hereby specifically ap­
propriated to the Department of Fisheries, and may be 
expended for the purposes hereinbefore enumerated. The 
Auditor General shall, upon requisition from time to 
time of the Commissioner of Fisheries, draw his warrant 
on the State Treasurer for the amount specified in 
such requistion, not exceeding, however, the amount in 
such fund at the time of making such requisition. All 
moneys collected under the provisions of this act and not 
payable into the re_sident fish license fund, shall be paid 
into the general fund of the State Treasury." 

An examination of the appropriation acts of 1917 and 1919 shows 
the appropriation to the Department of Fisheries covered practically 
the same items as enumerated in said Section 18, without specifically 
providing for the payment of such items as printing, supplies, tele­
phone and telegraph. There was provided, however, a fund "for 
the payment of contingent expenses·." The Appropriation Act nf 
1921 to the Department of Fisheries, pag~ 57, has this proviso at­
tached: 

"Provided, that the Department of Fisheries pay for 
all printing and out of the funds· collected from license 
fees by said Department from and after J·anuary first. 
in the year one thousand nine hundred and twenty-two.'' 

The Resident Fisherman's License Act became effective, by Section 
25 thereof, on the first day of January, 1922. The Legislative Session 
of 1923 made no appropriation to the Board of Fish Commissioners. 
Your appropriation is that provided in said Act of 1921 wherein 
the fees are specifically appropriated not to exceed four hundred 
thousand dollars ($400,000) in any one year. The purpose was 
clearly to provide that all the expenses· of the Board of :F'ish Commis-
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sioners should be paid out of the fund derived from the Resident. 
Fisherman's License fees. Section 18 of said act of 1921, among the 
other purposes for which money may be expended provides for 
"contingent expenses". The adjective "contingent" as used in appro­
priation bills to qualify the word "expenses·" has a technical and well 
understood meaning. Legislative bodies in making appropriations 
ui;;ually provide and enumerate the specific major objects for which 
expenditures are to be made, and then provide a reasonable appropria­
tion for the minor disbursements incidental to the proper operation 
of any department. A sum is appropriated generally for such minor 
disbursements under the head of "contingent ' expenses." Printing, 
supplies, telephone and telegraph are certainly such minor and inci­
dental expens·es as would usually be paid out of a contingent fund 
or as contingent expenses. 

I am, therefore, of the opinion such charges for printing, supplie!'l, 
telephone and telegraph are to be paid by the Board of Fish Commis­
sioners and should be paid from the fund known as the "Resident 
Fish License Fund", the ·same to be purchased, or procured, however, 
through the Department of Property and Supplies, in the manner 
heretofore in use. 

Yours very truly, 

JOHN N. ENGLISH, 
De'{>'Uty Attorney General. 

Aliens-Right to Fish for Sport, Pleasure or Profit on their individital Account­
.Act of April 21, 1915, P. L. 160. 

The Act of 1915, supra, does not prohibit unnaturalized foreign-born residents 
of Pennsylvania from pursuing in good faith their usual employment on fishing 
tug~ duly licensed for commercial purposes. 

September 13, 1923. 

Honorable N. R. Buller, Commissioner of Fisheries, Harrisburg, Pa. 

Sir.: Your inquiry of August 14, 1923, has been received, wherein 
an opinion is requested as .to whether or not under the Act of Apri' 
21; 1915·, P. L. 160, it is legal for aliens to work on the fishing t~gs 
in Pennsylvania wl:).ters out of the .Port of Erie for commercial 
purposes, the ::i,li:ens being employed by the owners of the tugs, who 
pay a license to the Commonwealth according to their size. I further 
understand from my conversation with you that the owners of these 
fishing tugs are residentS' of Pennsylvania, duly li~ensed . under 
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Pennsylvania law, and that the aliens working on them actively en­
gage in hauling in the nets and perform the physical work of fishing 
as their regular work or employment at fixed wages; further, that 
these aliens are originally non-resident aliens, who are thus em­
ployed for specific periods of time in which they live in Erie, and 
under the provisions of the Pennsylvania law become resident aliens. 

The question is, therefore, narrowed down as· to whether or not 
the laws of Pennsylvania relating to fishing cover merely those 
engaged in Pennsylvania waters in fishing as (a) a sport, or (b) for 
their own us·e or profit as individuals, and also ( c) those fishing on 
a commercial scale when done by duly qualified residents, or whether 
they cover every one actually engaged in the work of fishing. 

The provi~ions of the Act of April 21, 1915, P. L. 160, in Sections 
l and 2 are as follows: 

"Section 1. * * That from and after the- pass·age of 
this act, it shall be unlawful for any unnaturalized 
foreign-born resident to go fishing for, or capture or 
kill, in this Commonwealth, any fish of any description. 
Each and every person violating any provisions· of this 
section shall, upon conviction thereof, be sentenced to 
pay a penalty of twenty dollars for each offense, or 
undergo imprisonment in the common jail of the county 
for the period of one day for each dollar of penalty im­
posed. 

"Section 2. For the purpose of this· act, any unnatur­
alized foreign-born person who shall reside or live with­
in the boundaries of the Commonwealth of Pennsyl­
vania for ten consecutive days, shall be considered a 
resident, and shall be liable to the penalties imposed 
for violation of the provisions of this act." 

Legislation, in a measure similar, relating to possession of dogs 
and firearms by unnaturalized foreign-born residents has received 
the attention of this Department and the appellate courts, and has 
been accorded a very strict interpretation-that the use of the gum, 
or purpose for which a dog was possessed, d'id not enter into the 
determination. Upon consideration of the question here involved it 
will be seen that use or pos·session of property is not involved, but 
the right to pursue one's regular work or occupation, which is· other­
wise lawful and commendable labor . . It is clear such u~nat~raiized 
foreign-born resident may not engage in fishing either for s·port; 
pleasure, or profit on his individual account under the p,rovisions of 
the Act of April 21, 1915, P . L. 160. If his regular work · or employ­
ment, however, is that of a fisherman, may he do suci1 work as a mere 
employe for a licensed individual or concern? I think he may. 
The express purpose of the Act of 1915 is "To give additional pro-
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tection to the fish in the waters within the Commonwealth of Penn­
sylvania." ThiS' protection is afforded by the licensing of the fish­
ing tugs, and the holding of them to accountability. The physical 
work of the "fisherman", as such", is impersonal in that it would 
make no difference whether he hauled in the nets as a citizen or 
an alien. It certainly waS' not the intention of the Legislature, under 
the guise of protection to fish, to take away from worthy workers 
their regwlar ocmipation, otherwise entirely lawful and their means of 
livelihood. 

I am, therefore, of the opinion the Act does not prohibit un­
naturalized foreign-born residents from pursuing in good faith their 
usual employment on fishing tugs duly licensed for commercial 
purposes. It is understood, however, ,that this opinion is merely for 
the guidance of ·your Commission in its enforcement of the Act 
under Section 4 thereof, aS' prosecutions may be brought by any one, 
in which cases the construction of the Act would be entirely for the 
courts. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JOHN N. ENGLISH, 
Deputy Attorney Genernl. 
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Aua:iliary Forest Reserves-E:cerrvption from Taxes until after the Three Year 
Valuation has passed-Aots of June 5, 19.13, P. L. 405 and 426-Gounty Gom­
missioners-,-Duty of. 

The classification of timberland in McKean County having been completed and 
in the h;mds of the County Commissioners on November 13, 1922, it became their 
duty to so classify the land upon their records and the taxes for the next tax 
year, to wit, 1923, and so long thereafter as the land remains under -the Auxiliary 
Forest Reserve, classification .to be on a valuation . not to· exceed One Dollar ($1.00) 
per acre. 

April 9, 1923. 

Honorable Robert Y. Stuart, Commissioner of Forestry, Harrisburg, 
Pa. 

Sir: In answer to your letter of January 20, 1923, as to whether 
the Auxiliary .Forest Reserve certificate exempts taxes until after 

. the three year valuation has passed, which question is raised in 
connection with the classification of 6,65-5 acres of timberland in 
M~Kean County, for which a formal certificate was sent to ~the 
McKean County Commissioners on November 13, 1922, you are 
advised as follows: 

The A~t of June 5, 1913, P. L. 426, provides for a separate and 
di_stinct class of land to be known as "Auxiliary Forest Reserves," 
and provides for the manner in which land may be so classified. 
The Act _ of June 5, 1913, P. L. 405, in Sections 1, 2 and 3, provides 

-~or the valuation for taxation and manner of assessment as follows: 

·"All surface land which may hereafter be classified 
. and set apart as auxiliary forest reserves, in the man­
ner provided by law, shall be rated in value, for the 
purpose of taxation, not in excess of one dollar ($1.0-0) 
per acre and sha,11 continue to be. so rated so long as_ 
tbe said land remains within the · class designated as 
auxiliary forest reserves: Provided, however, That if 
the said· surface land be underlaid with coal, iron o·re, 
oil, gas, or other valuable minerals, said minerals _may 
be separately assessed. · The assessors in the several 
districts in which such lands· are situate shall assess 
.such lands in the manner now or hereafter provided 
for the assessment. of real estate for purposes . of -taxa,. 
· tion as if they had not been set apart as auxiliary 
fore~t reserves, and shall make their returns to the 
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county commissioners in like manner as is now or 
hereafter may be provided by law, subject to excep­
tion, appeal, and final adjustment. 

"Upon receipt of assessment returns from the vario~ 
assessors, the county commissioners shall reduce, m 
their records, to a sum not in excess of one dollar 
($1.00) per acre, the assessment on all those lands 
which shall have been placed in the class known as 
auxiliary forest ~eserves, in accordance with certifi­
cates filed with them by the State Forestry Reser­
vation Commission, and the original assessment re­
turns made by said assessors shall be preserved. 

"Upon receipt by the County Commissioners of such 
certificate of the Commission, it shall be their duty 
at once to place said surface land in the class estab.­
lished by section one of this Act * * * ." 

The several Acts relating to the triennial assessments in the 
counties of the State were passed prior to the year 1913, to meet 
conditions as they existed at that time. By the above Act of 1913, 
a new classification of land was made, and the provisions of such 
Act with regard to taxation control as to such new class of land. 
In creating these "auxiliary forest reserves," it is very clearly 
provided that uall surface and which may hereafter be classified and 
set apart as aAMlJiliary forest reserves, in the manner provided by 
law, shall be rated in 'L'alv..e, f<Yr the purpose of taxation, not in ex­
cess of one dollar ($1.00) per acre" and that "the county commis­
sioners shall r,educe, in their records, to a sum not in excess of one 
dollar ($1.00) per acre, the assessment on all those lwnds which shall 
h(l/l)e been placed in the class known as wuxiliary forest reserves in 
accordance tci.th certificntes fil ed with them by the State Forestry 
Reservr»tion C'om-niiss-iun,'' and shall further "npon receipt * * * of 
such certificate, at once place said surface land" in said class. 

The provisions that the assessors of the several districts shall 
assess the lands in the manner as provided by law and that such 
original assessment shall be preserved by the county commissioners, 
are made necessary by, and clearly relate to, other provisions in 
the Act for compelling payment of "the tax which would have been 
paid by said owner at the rates established," under such usual 
assessments in those cases where the owners have failed to meet 
the requirements to continue land in the Auxiliary Forest Reserve. 

I am, therefore, of the opinion that the classification of 6,655 
acres of timber in McKean County having been completed and 
in the hands of county commissioners on November 13, 1922, it 
became their duty to so classify the land upon their records, and 
the taxes for the next tax year, to wit 1923, and so long thereafter 
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as the land remains under the auxiliary forest reserve classifica­
tion, to be on a valuation not to exceed one dollar ($1.00) per 
acre. 

Yours truly, 

JOHN N. ENG:LISH, 
De'{YUty A ttorn.ey General. 

State Highway Dep-a,,:tment-Injury or Removal of Trees by Adjaol3nt Land 
Owners or Others-Right-of-way-Overhead Wires--Jurisdiotion. 

The State Highway Department has full authority to protect trees planted on 
the highway right-of-way from injury or removal by adjacent land owners or 
other persons by criminal proceedings or otherwise, and it has further authority 
to protect sucih trees from wanton or unwarranted injury or removal by over­
head wire companies and others. 

June 4, 1923. 

Honorable R. Y. Stuart, Commissioner of Forestry, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter of February 
20, 1923, requesting an opinion as to whether the Highway Department 
has authority to protect trees planted on the highway right-of-way 
from injury or removal by adjacent land owners, representatives 
of overhead wire companies, and others. 

There are a number of Acts of the Legislature that in one way or 
another affect this problem. Those that would apply to actions of 
individuals are as follows: 

The Act of Jmfe 13, 183·6, P. L. 551, as amended by .Act of April 
6, 1921, P. L. 111, in Section 5, provides for the breadth of roads as 
follows: 

"The breadth of a private road shall not, in any case, 
exceed twenty-five feet, and the .width of a public road 
shall not be less than thirty-three feet nor more than 
one hundred and twenty feet." 

As the usual width of public roads is thirty-three feet, this will 
necessitate the actual ascertainment, in any particular case, of 
the width of the road upon which trees are planted, and, if and 

• when the trees are planted on that portion of the road which is 
actually established as the public . road, no adjacent land owner 
or other. person has any right to interfere with the road. 
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The Act of June 7, 1911, P. L. 679, Section 1, makes interference 
with or injury to shade or fruit trees a crime, punishable by fine 
or imprisonment, and is as follows: 

"Any person who shall wilfully and maliciously club, 
stone, cut, break, climb upon, injure, or destroy any 
shade-tree or any fruit-tree, growing on or along any 
street, road, or other highway, shall pe guilty of a mis­
demeanor; and upon conviction thereqf, before any 
alderman, magistrate, or justice of the peace, shall be 
sentenced to pay a fine not exceeding ten dollars, or to 
undergo an imprisonment in the jail of the proper 
county not exceeding five days, or both, at the dis: 
cretion of the alderman, magistrate, or justice." 

The Act of April 1, 1909, P. L. 97, in Sections 1, 2, 4 and 6, 
further provides for the care of shrubs or trees on wild and im­
proved or cultivated lands and removal of trees menacing travel, 
as follows: 

"Section 1. ~· * * Where any public highway in this 
Commonwealth passes through or along forested lands, 
wild lands, or uncultivated lands~ no trees growing 
within the limits of the s::i.id highway, at a distance 
beyond fifteen feet on either si.de of the centre-line of 
said highway, which shall measure four inches or over 
in diameter at a point two feet from the surface of 
the ground, shall be cut down or destroyed by the 
commissioners, supervisors, or road-masters employed 
Ly them, or any other person, without first obtaining 
the consent of the abutting o.wners. If any board of 
commissioners or supervisors deem the removal of any 
such trees, beyond said limit of fifteen feet on each side 
of the centre-line of said highway, necessary for the 
improvement of the road, and the consent of the abut­
ting property owners cannot be obtained, :the board of 
commissioners or supervisors may appeal the .matter to 
the judge of the court of the proper district; who is 
hereby directed to examine and inquire into all such 
subjects of dispute which may be referred to him, and, 
having due regard for the demand for road improve­
ment as well as for the preservation of the trees, shall, 
after hearing all parties in interest, make .such order in 
respect thereof as to him shall · appea;r · ·reasonable, . 
equitable, and just; and from whose decision there 
shall be no appeal. Provided, That the commissioners 
or supervisors shall at all times have the right to 
clear out brush and other refuse from along the side:::; 
of the road, to the legal width thereof; And, Provided 
further, That all such clearing and removal of brush 
and refuse shall be confined to growth that 'l.s under 
the limit hereinabove described, and to the removal of 
pr;mches that in an;r way may interfere with publi~ 
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tra~el; and that Il;O other injury, by fire, cutting, ab­
rasion, or otherwise, shall be done to the standing · 
1;.imber. 

"Section 2. Whenever . any public highway running 
through improved or <!Ultivated lands in this Common­
wealth, has been opened, and there shall be growing 
along the r.oadsides, and within the road limits, shrubs 
or trees not interfering with public travel, no board of 
supervisors or road-masters, or other persons in their 
~mploy, shall remove, . cut, injure, or destroy or in any 
other ma1;mer interfere, with, such shrubs or tr.ees, un­
less said removal or cutting shall be absolutely neces­
sary for the purpose of maintaining the highway at 
its best and highest efficiency; and, then, not until the 
abutting property owners shall have received notice 
thereof, and an agreement shall have been entered into 
betweep. the local highway authorities and the abutting 
property owners relating to the removal, cutting or in­
terference with said trees. If the said parties shall 
be unable to arrive at an agreement in respect thereto, 
the same shall be referred to a judge of the proper 
court, as aforesaid. Said judge shall examine and in­
quire into the subject of controversy, and, in like man­
ner, render his decision, as provided for in section one 
of this act; and from which decision there shall be no 
appeal." 

"Section 4. Nothing in this act shall be so construed 
as to prevent the local highway authorities, anywhere 
in this Commonwealth from removing such roadside 
trees which may be thrown down by the wind, or lodged 
in such position as to be a menace to public travel, or . 
which, by reason of any other cause, become a source 
of danger to the public and ought to be removed; but 
every such act of removal on the part of the highway 
authorities shall always be made with due regard to the 
circumstances in such case, so as to preserve the true 
intent and purpose of this act." 

"Section 6. If any commissioner, supervisor, road­
master, or person in their employ, or any other person, 
shall ·cut down, kill, or injure any living tree, growing 
as aforesaid, and of a size four inches in diameter, or 
greater, at a point two feet from the surface of the 
ground, or shall violate any other provision of this act, 
he shall be guilty of a misdemeanor, and, upon convic­
tion thereof, shall be subject to a penalty of not more 
than five dollars for every tree so cut, injured, 
or destroyed, with costs of suit; to be recovered in an 
appropriate action to be brought before any magistrate, 
alderman, or justice of the peace of the county wherein 
the said · offence was committed, who, upon affidavit of 
any person, duly presented, is hereby authorized and 
dir~~teq to issue hi~ warrant to an! person empowereq 
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to make arrests, directing him to arrest the person so 
charged. The said magistrate, alderman, or justice of 
the peace shall, thereupon, proceed to hear both the 
complainant and the defendant and their witnesses, and 
shall forthwith decide as to him shall appear to be just 
and right. If any defendant upon conviction for anJ 
offence shall fail or refuse to pay the fine and costs 
which may be imposed upon him, or shall not give 
bond with approved surety to pay the same within ten 
days, he shall be committed to the jail of the county 
wherein the offense was committed, there to remaiQ for 
a period not to exceed thirty days, or until he shall, in 
the meantime, have paid the said fine and , costs in 
full." 

There is a provision in the Crimes Act of March 31, 1860, P. L. 
382, Section 149, which also gives authority to proceed against 
persons damaging trees, and is as follows: 

"If any person shall wilfully and maliciously break 
down any tree or shrub growing on the public grounds 
as enclosed on capitol hill, or otherwise injure or de­
stroy the same, or shall break or destroy the fence 
around such enclosure, or any part thereof, or shall 
malicfously and wilfully injure any part of the public 
grounds, or the buildings belonging to the state; or if 
any person shall wilfully or maliciously injure or de­
stroy any fruit or o,rnamental trees, shrub, plant or 
grape vines gro,wing or cultivated in any orchard, gar­
den or close, or upon any public street or squwre in this 
commonwealth, he shall be guilty of a misdemeanor, 
and, on conviction, be fined not exceeding one hundred 
dollars, and undergo an imprisonment no~ exceeding six 
months, or both, or either, at the discretion of the 
court." 

From the above it will be clearly seen that when it is definitely 
established the trees are upon the highway, there is adequate pro­
vision in the law for crim~.nal proceedings against any person, adja­
cent land owner or otherwise, who wilfully or maliciously injures 
or destroys such trees. 

There are many Acts giving public service corporations the right 
to use the highways of the State and in the use of which it has been 
conceded they may cut or trim trees which interfere with their lines 
or wires. In this, as in the general question of conservation, there 
always arises the question as to whether the benefit to the com­
munity in having shade-trees along its roads should be paramount 
to the good that may result to the citizens through the advantages 
of electric light, telephone and other utilities. 
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Among the many Acts covering the use of the public roads, streets, 
lanes or highways in the Comm~nwealth by corporations, the follow­
ing may be noted: 

Telegraph and telephone companies by Act by April 
22, 1905, P. L. 294. (Subject to the reasonable regula­
tions of municipalities through which they pass.) 

Telegraph and telephone companies by Act of July 
22, 1919, P. L. 1123. (Must• obtain consent of munici-
pality.) · 

Water companies by Act of May 16, 1889, P. L. 226. 
(Subject to regulations of borough, town, city or dis­
trict * * * for the protection and convenience of public 
travel.) 

Water companies developing electric power by 
Act of July 2, 1895, P. L. 425. 

Water, light, heat and fuel companies by Act of June 
2, 1887, P. L. 310. 

Gas companies by Act of March 11, 1857, P. L. 77. 

Water supply companies by Act of March 11, 1857, 
P. L. 77. 

Motor power companies by Act of March 22, 1887, 
P.L.8. . 

Natural gas companies by Act of May 11, 1897, 
P. L. 50. 

Pipe line companies by Act of June 2, 1883, P. L. 61. 

Street railway companies by Act of May 3, 1905, 
P. L. 368. 

Underground and elevated passenger railways by Act 
of June 7, 1901, P. L. 523: 

~ 

Traction and motor power ~ompanies by Act of May 
15, 1895, P. L. 63. 

Transportation of natural gas by Act of May 29, 
1885, P. L. 29. 

Refrigerating companies by Act of April 25, 1903, 
P. L. 303. 

Railway companies by Act of June 1, 1907, P. L. 368 . 
• 

In many of the grants of the use of the streets, lanes, alleys or 
highways throughout the State, there is a provision restricting the 
use to limitations imposed by the authorities of the city, town or 
borough. The restriction in the Act of June 25, 1885, P. L. 164, with 
regard to telegraph and telephone companies is typical of such 
restrictions and is as follows: 
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"* * * before the exercise of any of the powers given 
under this act, application shall be first made to the 
municipal authorities of the city, town or borough, in 
which it is proposed to exercise said powers, for permis­
sion to erect poles, or run wires· on the same, or over, or 
under any of the streets, lanes or alleys of said city, 
town or borough, which permission shall be given by 
ordinance only, and may impose such conditions and 
regulations as the municipal authorities may deem 
necessary." ' . 

Therefore in the present state of l_egislation, it is my opinion that 
if trees are planted along the highways and attain sufficient height 
as to in any way interfere with existing telephone, electric light 
wiring, or similar utilities, such utilities could trim or, where rea­
sonably- necessary, remove such trees. If such electric light and 
telephone rights-of-way are granted subsequent to the planting of 
the trees the question would be open to dispute on the general prin­
cipl of eminent domain and its implied necessity and benefits. 

It would be well to consider the question of legislation that would 
protect trees planted by the State along the public highways and 
limit the rights-of-way to use as not to interfere with such trees. 

In my opinion, therefore, the Highway Department_ has full 
authority to protect trees planted on the highway right-of-way 
from injury or removal by adjacent land owners, and that it has 
further authority to protect such trees from wanton or unwarranted 
injury or removal by overhead wire companies and others. 

Yours very truly, 

JOHN N. ENGLISH, 

Deputy Attorney General. 
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Bureau of Foresty-Lands Under State Warrant-Obstruction--Remova.,,_Oourt 
Proceedings--Act of April 4, 1901, P. L. 65, and of June 13, 1836, P. L. 551. 

A private club owning land by warrant from the State cannot close a · road used 
by the public and -0thers as a means of ingress, egress and r egress to their lands 
without proper Court' proceedings and any obstruction placed in the roadway 
may be removed without liability. 

The Bureau of Forestry, under the Act of April 4, 1901, P. L. 65, and of 
June 13, .1836, P. L. 551, has authority to establish a private road in gaining 
access from a public highway to lands under its control. Others desiring to use 
such road may do so by sharing in the necessary expenses incident to -the Court 
proceedings in est&blishing such a road. 

June 4, 1923. 

Honorable Robert Y. Stuart, Commissioner of Forestry, Harrisburg, 
Pa. 

Sir: I return herewith your file in the case of the Charleroi Rod 
and Gun Club, rel•ative to the right-of-way to permanent Camp 11C86. 

From an examination of the files I :understand the facts to be 
substantially as follows : 

The Charleroi Rod and Gun Ch1b owns a tract of land, urnler 
Warrant No. 5024, through which a road leads from Grant Station 
to and through State forest land covered by Warrant No. 5342, and 
then over the mountain to Medix Run, a distance of 8-1/ 3 miles. 
Camp Wainwright occupies permanent Camp 11C86 under lease from 
the Departm ont of Forestry, and the Charleroi Rod and Gun Club 
has closed the road to these lessees of State forest land. They state 
they will allow access to the Forestry Departm~nt, although the 
barrier placed across the road is a barrier to all perf>ons. It is 
_undetermined, as yet, from an examination of the records in Elk 
County, whether the road from Grant Station to Medix Run was 
laid out as a public or private road by order of court. It is estab­
lished, however, that the r_oad has been open for fifty years_ or more 
and used col).tinuously, although infrequently. The question before 
us, therefore, is whether or not the Charleroi Rod and Gun Clwb 
under these fact8, has the rigM to close the road to the lessees of the 
State Forestry Departrnent. 

If an examination of the records in Elk County should disclose 
this road to have been opened by order of court, either as a township 
or a private road, it would require the approval of the Court of 
Quarter Sessions of Elk County to vacate or ehange it. The Act of 
June 7; 1907, P. L. 444, in Section l, relating to public roads, pro­
vides as follows: . 

"Change._ or vacation of road between townships; 
petition; viewers-whenever any public road-or turn­
pike, which, under existing laws, becomes a public roa<l 
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-is between two or more townships or on any division 
line between the same, in any county of this Common­
wealth, has become useless, inconvenient, or burdensome, 
the court of quarter sessions of the county in which the 
said road is located shall have the authority, upon 
application to it by petition, signed by at least fifteen 
property owners of each of said townships, who are 
qualified electors therein, setting forth the facts, . to 
inquire of and to change or vacate the whole or any part 
of said road, whenever the same shall have become use­
less, inconvenient, or burdensome; and the same court 
shall proceed therein, by views and vi ewers, in the 
manner provided for the laying out of roads and high­
ways under existing laws. 

Under the Act of June 13, 1836, P. L. 551, Section 18, relating to 
both private and public roads, the provision is as follows: 

"Authority of courts-The courts aforesaid shall, 
within their respective counti~s, have authority, upon 
application to them by petition, to inquire of and to 
change or vacate the whole or any part of any private 
or public road which may have been laid out by authority 
of law, whenever th~ same shall become useless incon­
venient or burdensome, and the said court shall proceed 
therein by views and reviews, in the manner provided 
for th e laying out of public roads and righways." 

The power of the Courts of Quarter Sessions was extended to all 
roads, whether laid out by a·uthority of law, or existing by pre­
scription or la1J8e of time, under the Act of April 21, 1846., P . L. 416. 
Section 1 of which is as follows: 

"The powers of the Courts of Quarter Sessions of this 
Commonwealth to vacate public and private roads, are 
hereby extended to all roads, whether laid out by 
authority of law, or existing by prescription or laps~ 
of time; and generally to all roads, except private roads. 
resting upon express grant, the evidence of which is still 
in existence, excepting in such counties as the power to 
lay out and vacate public roads is, or may be, vested in 
some other tribunal, than in the court of quarter sessions 
of the peace ; excepting, also, roads laid out by act of 
assembly, and ar e expressly exempted from the juris­
diction of said courts." 

Under the facts as above stated, you are, therPfore, advised that 
the .Charleroi Rod and Gun Club cannot lawfully close the road 
from Grant Station to Medix Run unless it is by proper authority of 
court. Any obstruction placed by them across th e road may be re­
moved without liability. 

For your further information you are advised that if this road· 
way should be closed by Court order after view, and report of Viewers, 
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your Department or your Jesse2s may obtain a private road under 
the provision of the Act of April 4, 1901, P. L. 65, the principal pro­
visions of which Act, together with Act of June 1.3, 1836, P. L. 551, 
relating to use, repair and damages, , are as follows: 

"Proceedings to open private roads-The several 
courts of quarter sessions shall, in open court as afore­
said, upon the petition of one or more persons, associa­
tions, partnerships, stock compani ~s or corporations, for 
a road from their respective lands or lease-holds ti:> a 
highway or place of necessary public resort, or to any 
private way leading to a highway, direct a view to be 
had of the place where such road is requested, and a 
report thereof to be made, in the same manner as is 
directed by the said act of thirteenth June, one thou­
sand eight hundred and thirty-six." 

"Proceedings on report of viewers-If it shall appear 
by the report of viewers to the court directing the view, 
that such road is necessary, the said court shall direct 
what breadth the road so reported shall be opened, and 
the proceedings ih such cases shall b~ entered on record, 
as before directed, and thenceforth such road shall be 
deemed and taken to be a lawful private road." 

"Repair of Private roads-All private roads !1ha11 be 
opened, fenced and kept in repair by and at the expense 
of the person or persons respectively at whose request 
the same were granted and laid out, and by their heirs 
and assigns." 

"Damages-The damages sustained by the owners of 
the land through which any private road may pass, 
shall ·be estimated in the mann ~r provided in the case 
of a public road, and shall be paid by the persons at 
whose request the road was granted or laid out; Pro­
vided, That no such road shall be opened before the dam­
ages shall be fully paid." 

''Use by others than petitioners-Whenever any per­
son shall be desirous to make use of a private road laid 
out on the petition and at the expense of others, such 
person may apply by petition to the court of quarter 
sessions of the respective county, to be admitted to 
participate in the privilege of the said road, and there­
upon such court shall have power to determine what 
sum he shall contribute to the persons at whose · ex­
pense the said road was laid out, and also what further 
sum he shall pay to the owners of the soil over which 
the said road was made, and upon the payment there­
of, such person shall be, ~ntitled to equal rights and 
privileges, and be subject to like duties and liabilities 
with the origill'al applicants for said road." 

Yours truly, 
JOHN N. ENGLISH, 

De'[Yldy Attorney General. 
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Lake Erie and Ohio River Canal Board, Penns.ylvania State Park a.nd Har~or 
Go·mmission of Eric, Wa.shington Grossing Parle Commission, Valley Forge Park 
Commission-Authority under Act of June 7, 1923, P. L. 498, to elect a person, 
not a. member of such board or commission, as seoretary. 

Neither the Lake Erie and Ohio River Canal Board, Pennsylvania State Park 
and Harbor Commission of Erie, Washington Grossing Park Commission nor 
Valley Forge Park Commission may under the Act of 1923, above cited, elect 
as secretaries persons who are not members of such board or commission. 

July 19, f923. 

Major Robert Y. Stuart, Secretary of Forests and Waters, Harris­
burg, Penna. 

Dear Sir : 'l'his will acknowledge receipt of your letter of June 
28, 1923 requesting to b3 advised whether the Lake Erie and Ohio 
River Canal Board, the Pennsylvania State Park and Harbor Com­
mission of Erie, the 1.Vashington Crossing Park Commission and 
the Valley Forge Park Commission may under the provisions of the 
Administrative Code elect secretaries who are not members of the 
Boards or Commissions named, and whether if they may elect secre­
taries outside of the membership of the r ~spective Boards and Com­
missions such secretaries are entitled to receive compensation. 

Under Section 202 of the Administrativ 3 Code the Boards and 
Commissions mentioned are departmental administrative Boards and 
Commissions within your Department. Section 210 of the Code 
provides that: 

"Except as in this act otherwise provided the members 
of d ' partmental administrative Bodies, Boards ,and 
Commissions and of advisorv Boards and Commissions 
shall serve without compensation." 

Nowhere in the Code is th ~ payment of compensation to the mem­
bers of the four boards and commissions mentioned by you specific­
ally authorized. 

You are, therefore, advised that memb ~rs of these commissions 
cannot r t'ceive compensation for acting either as secretaries thereof 
or for serving their respective boards or commissions in any other 
capacity. 

The organization of the Lake Erie and Ohio River Canal Board 
is gornrned by section 427 of the Administrative Code, the organi­
zation of Pennsylvania State Park and Harbor Commission of Erie, 
by section 428, the organization of Washington Crossing Park Com­
mission by section 429, and the organization of Valley Forge Park 
Commission by section 430. 
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In each of these sections authority is given to the Board or Com­
mission, as the case may be, to "elect a s ~cretary." 

In the case of the Lake Erie and Ohio Hiver Canal Board, sectfon 
427 of the Code provides that "The Governor shall- designate one 
member of the Board as Chairman and the Board shall elect a 
Secretary." With reference to the other three Commissions the 
language used is "The Commission shall annually elect a Chairman 
and· a Secretary." 

There is no limitation in the language q·uoted upon the right of 
any of th ese Boards or Commissions to select a Secretary so that, 
standing alone, it would seem to permit a person not a member to 
be elected Secretary. However, by r oferenc<' to the other sections in 
Article IV of the Code it appears that the Legislature has expressly 
authorfaed the s ~lection of a Secretary from outside the membership 
of departmental administrative boards and commissions in a number 
o_f cases. 

In section 409 the Pennsylvania Historical Commission is author­
ized to elect a Secretary "who need not be a memb er of the Com­
mission." A similar provision is contained in Section 410 with 
regard to the State Board of Medical Educati.on and Licensure, and 
in Section 411 to ·!22 inclusive \vith r egard to the other professional 
examining boards. Section 424 contains a similar provision with 
r~gard to the org~nization of the State Fair .Commission, and Section 
435 with regard to the various Boards of Trustees of State Insti­
tutions. 

It is clear, therefore, that in cases in which the Legislature inc 
tended that -Secretaries . of d :partmental. administrative boards and 
commissions might be elected' outside of the membership of such 
boards or commissions it expressly so provided, and that in the 
absence of express authority to elect a Secretary who is not a membe! 
of the board or commission any board or commission whose organi­
zation is governed by Article IV of the Code must elect one of its 
members to this position. 

You ar~ advised, therefore. that n ~ither the Lake Erie and Ohio 
River Canal Board, the Pennsylvania State P:µ-k and Harbor Com- . 
missiop of Erie, the Washington Cros~ing Park Co,mmission nor th.e 
Valley Forge Park Commissio;n, can elect any person not' a member 
of s'u~h Board or Commissi9n, as th ~. case may · be, as Secretary. 

Very truly yours, 

WIL~IAM A. SCHNADER, 
Speci(Ll Deputy Attorney General. 
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Lalce Erie and Ohi.o River Canal Boardr---Appropriation to under Act of May 28, 
1923, P. L . 36.A-Aots of June 21, 1913, P. L. 652, S ection 8; J une 1, 1923, 
P. L . 498, S eotions 2, 202, 223, 1610. 

The appropriation under the Act of 1923, No. 36A, is payable to the Board 
but must be requisitioned for in thP. manner provided in Section 223 of the 
Act of 1923, P. L. 498. 

August 25, 1923. 

Major R. Y. Stuart, Secretary or Forests and Waters, Harrisburg, 
Pa. 

Sir: We have your letter of yesterday requesting us to advise you 
whether there is an irreconcilable conflict between the provisions 
of the Administrative code and of Act No. 36-A of the 1923 Session. 

Act No. 36-A of the 1923 Legislature appropriated ten thousand 
dollars ($10,000) directly to the Lake Erie and Ohio River Canal 
Board and provided that expenditures under the appropriation 
should be made in the manner provided in the eighth section of the 
Act of June 27, 1913, P. L. 652_ 

The Administrative Code repealed section eight of the Act of 
June 27, 1913, P. L. 652. 

'l'he question is whether in view of this situation the appropria­
tion to the Lake Erie and Ohio River Canal Board can be paid. 

The Lake Erie and Ohio River Canal Board was not abolished 
by the Administrative Code. (See Section 2). On the contrary 
Section 202 of the Code placed this Board as it existed prior to the 
passage of the Code in the Department of Forests and Waters. Sec­
tion 1610 of the Code provides that "~ubject to any inconsistent pro­
visions in this Act contained the Lake Erie and Ohio River Canal 
Board shall continue to exercise the powers and perform the duties 
by law vested in and imposed upon the said Board." 

Act No. 36-A was approved prior to the passage of the Administra­
tive Code. It prescribed the manner in which the appropriation 
should be requisitioned. Section 223 of the Administrative Code 
provided an inconsistent method of requisitioning this and all other 
appropriations to Departmental Administrative Boards as follows: 

"All warrants for the payment of salaries compensa­
tion or other disbursements of or for Depar tmental Ad­
ministrative Boards or Commissions, or of advisory 
Boards or Commissions, shall be drawn upon requisi­
tion of the head of the· Department with which such 
Departmental Administrative Boards or Commissions 
or Advisory Boards or Commissions are connected." 
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As Section 'eight of the Act of 1913 was inconsistent with the above 
sentence of Section 223 of the Code it was specifically repealed by 
Section 2901 of the Code. Section 223 of the Code superceded and 
Section 2902 of the Code, therefore, repealed the provision of Act 
No. 36-A of the 1923 Session prescribing the method Of drawing 
requisitions against the appropriation therein contained. 

The Supreme Court has repeatedly held that two acts of Assembly 
passed at the same session and dealing with the same subject must 
be construed together if at all possible. Appropriation acts come 
within this rule just as fully as acts which do not carry appropria­
tions. Act No. 36-A and the Administrative Code can be construed 
together without the slightest difficulty. 

Clearly the only possible conclusion which can be reached is that 
the 1923 appropriation to this Board is payable, but that it must 
be requisitioned in the manner provided in Section 223 of the Ad­
ministrative Code. 

Accordingly you are advised that it is your duty to issue and 
transmit to the Auditor General requisitions in due form for the 
proper expenditures of the Lake Erie and Ohio River Canal Board, 
such requisitions to be drawn against the appropriation contained 
in Act No. 36-A of the 1923 Session. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Au:ciliary Forest R eserves-Forests and Wat ers- Departmemt of-Authority to 
certify private lands f.or classification as Auxiliary Forest Reserves-Act of 
June 5, 1913, P. L. 405, 408, 426. 

The Department of Forests and Waters may in its discretion declare what land 
should 'be classified as Auxiliary Forest Reserves, under Section l, Act of June 
5, 1913, P. L. 426, and also may certify the same to the Forestry Reserve Com· 
mission. The Department may in its discretion refuse to so certify any land which 
is not chiefly valuable for the growing of merchantable forest products. 

October 24, 1923. 

Honorable R. Y. Stuart, Secretary of Forests and Waters, Harri.s­
burg, Pa. 

Sir: Your letter is received asking whether or not the Depart­
ment of Forests and Waters has discretion, in certifying private 
landJs for classification as Auxiliary Forest Reserves, to refuse such 

U-9 
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certification of lands not chiefly valuable for the production of mer­
chantable timber, or as you put it, "primarily suited to the growill-g 
of timber." 

The statutes providing for the creation, management l:!-nd control 
of Auxiliary Forest Reserves are the three Acts of June 5, 1913, P. 
L. 426, 408, and 405, which are embodied in Sections 11156-1117~ 
inclusive of West's Pa. Statutes, 1920. T:he first of these statutes 
above cited! (P. L. 426) provided for the creation of Auxiliary Forest 
Reserves; the second statute above cited (P. L. 408) imposed on 
Auxiliary Forest Reserves an annual charge of two cents per acre 
for the benefit of schools; and the third statute above cit~d (P. L. 
405) provided for the taxation of Auxiliary Forest ~eserves on the 
principle that all surface land therein included "shall be rated in 
value for the purpose of taxation not in excess of one dollar per acre, 
and; shall continue to be so rated so long as the said land remaip.s 
within the class designated as Auxiliary Forest Reserves," with pro­
l'ision as to timber thereon about to be harvested, for a special yield 
tax at the rate of ten per centum of the value of the trees immediate­
ly at and before the time of harvesting. 

'l'he purpose of this legislation is clear from its general tenor and 
is expressly declared in Section 1 of the Act first above cited (P. L. 
426) as follows : 

"'That in order to encourage the growing of such 
trees, now existing or hereafter produced, as will at 
the proper age be suitable for merchantable forest prod­
ucts, whether such be of natural reproduction or from 
seed sown, or trees planted out, or all combined," 

Section 2 of the same Act provides that when the State Forestry 
Reserve Commission (now the Department of Forests and Waters) 
l'eceives notice from a land owner that he "·dlesires" to have land 
classified as an Auxiliary" Forest Reserve, if upon "consideration of 
this notice, the commission shall in its discretion, deem the condition 
such as to warrant action on its part to determine whether such 
lancl should rightfully be placed in the class established by Section 
1 of this act, it shall cause the same to be examined by some person 
learned in the practice andi principles of forestry and a report made 
thereon, and if, upon receipt and consideration of such report, it 
decides that such land should be placed in the class established by 
section one of this act, it shall so declare · and certify." This lan­
guage implies a very wide .dJiscretion in your Department in deciding 
whether or not to so classify the land. It implies no right whatever 
in the land owner to have any particular piece of land classified. 
'l'he word used with respect to him is "desires." The words used 
with respect to your Department are "in its dis.cretion," "deem the 
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conditions such as to warrant action," "whether such land should 
rightfully be placed in the class," "upon consideration of this no, 
tice," "upon consideration of such report," "if it decides that such 
land should be placed in the class." 

In the exercise of its discretion your Department should have in 
view the purpose of the legislation, which was the growing of mer­
chantable timber to maturity. 'l'he present intention of. the present 
owner may .be of -little weight on the question, whether or not a crop. 
of merchantable timber is likely to be grown upon the land in ques­
tion. . He may sell the land or by dleath it may pass to his heir or 
devisee, or he may change his mind. 

It appears from your letter that . the various tracts heretofore of­
fered and. accepted as Auxiliary Forest Reserves have been lands of 
a cha;racter to raise no question as to their having value for other 
than forest purposes, such as cultivation for grain or other food pro­
ducts, or as. suburban lands having present or -prospective vahie for 
residential ,purposes. "Now for the first time an application is be­
fore the Department * * * for the listing, as an Auxiliary Forest Re­
serve, of a tract having considerable present and prospective value as 
suburban property, comprising about fifty-five acres located near 
Wynnwood S.tation on the Pennsylvania Railroad, having a present 
assessed valuation of $650 per acre. The owner states that he has 
not been able to make the land pay for agricultural purposes, and 
he bas no present intention of disposing of it for the location-of sub­
urban residences." He wishes to devote it exclusively to growing 
trees, and bas planted it, under the advice of your Depar.tment, with . 
young trees furnished by the Department, which have been exam­
ined and found to be doing well. You state that there is no question 
but that the land is admirably adapted to the growing of trees. 

It should be borne in mind that this legislation gives an extraor­
dinary exemption from the common burdens of taxation for the pro­
motion of a public purpose, to wit, t 1:i.e growing to maturity of mer­
chantable tiinber. It should be broadly construed with respect to 
the effectuation of that purpose but narrowly construed with. re­
Slpect to the advancement of private interests. There is a vast area 
of land in the Commonwealth chiefly valuable for the growing of 
merchantable timber. By the law as it existed before the enactment 
of this legislation for the establishment and taxation of Auxiliary 
Forest Reserves, growing timber upon such land in private owner­
ship was subject to taxation each year upon its value as of that year, 
the growing timber. being for this purpose a part of the realty. It 
was then the general opinion, and is now substantially the unani­
mous opinion of foresters, that the literal enforcement of such a 
system ~f taxation of growing timber would compel the cutting of 
the timber crop as soon as it acquired any substantial vai'iie, and 
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before it reached! maturity. For this reason it was desired to sub­
stitute .a yield tax upon the mature crop in place of an annual tax 
upon the full value of the growing timber, provided the land were 
put under conservative forest management, such as would reason­
ably insure the maturing of a crop of reasonable quantity and qual­
ity. 

None of these purposes would be subserved by exempting from 
the normal burden of taxation suburban property having a value 
for residence purposes so great that its present or future owner 
conld not reasonably afford to ·dlevote it to raising of merchantable 
timber. 

The name used by this legislation for lands classified for taxa­
tion under it is significant. That name is "Auxiliary Forest Re­
serves." At the time the name was given to the land so classified, 
the name of the State forests was "Forest Reserves." The State 
Forest Reserves had been and are being created out of lands chiefly 
valuable for the growing of timber and having a very low market 
value, apart from the timber standling upon them, for other purposes. 
The term "Auxiliary Forest Reserves" in itself suggests that the 
land in view is of like quality with the land in the State "Forest 
Reserves" now known as State forests, that is to say, land chiefly 
valuable for tree growth. 

You are advised that your Department has discretion, in declaring 
what land should be placed in the class established by Section 1 of 
the Act of June 5, 1913, P. L. 426 ("Auxiliary Forest Reserves") 
and in certifying to the Commission thereon, to refuse to so certify 
any land which is not, in the judlgment of the Department, chiefly 
valuable for the growing of merchantable forest products. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

By PHILIPP. WELLS, 

Deputy Attorney General. 
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Water Supply Commissio11r-Cha.nge of, name---Water and Power Resources Board­
A.dministratwe C-0de of June 7, 1923. 

The "Water Supply Commission" was not abolished by the Administrative Code 
of June 7, 1923, P. L. 498, but was continued under the name of "Water and 
Power Resources Board" in the "Department of Forests and Waters." 

November 7, 1923. 

Major R. Y. Stuart, Secretary of Forests and Waters, Harrisburg, 
Pennsylvania. 

Dear Major Stuart: We are in receipt of your letter of October 
13th, enclosing a copy of a letter which you received from the 
Audlitor General declining to approve a requisition drawn against 
the appropriation made by Act No. 42-A of the 1923 Session to the 
Water Supply Commission for work on the Matamoras project. As 
we understand it, the Auditor General has taken the position that 
the Administrative Code of 1923 abolished the Water Supply Com­
mission and that by reason of this fact the appropriation contained 
in Act No. 42-A lapsed. 

The Administrative Code didl not abolish the Water Supply Com­
m1ss1on. All of the Departments, Boards, Commissions and Agen­
cies which that Act abolished are specifically listed in Section 2 
thereof . • The Water Supply Commission is not named in that Sec­
tion. On the contrary by reference to Section 202 of the Code it 
appears that the Legislature treated the Water Supply Commission 
as an existing body which was to be continued under a new name. 

Section 202 providles that: 

"The following * * * * Commissions * * * * are here­
by placed and made Departmental administrative * * 
* * Commissions * * * * in the respective administra­
tive departments mentioned in the preceding section as 
follows: 

In the Department of Forests and Waters: 

''Water Supply Commission of Pennsylvania hereafter 
to be known as Water and Power Resources Board." 

Section 425 of the Code provides for the reorganization of the 
Water and Power Resources Board. After designating the persons 
who shall be members thereof and providing for the compensation 
of one of the members this section provides : 

"The terms of the present members of the Water 
Supply Commission of Pennsylvania shall expire upon 
the date when this act becomes effective." 
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In passing it may be remarked that if the Water Supply Go:ril.mis· 
sion had been abolished by the Code the above sentence would have 
been unnecessary. 

Section 1608 of the Code provides that: 

"The Water and Power Resources Board shall have 
the power and its duty shall be: 

(a) Subject to any inconsistent provisions in this 
act contained to continue to exercise the po,wers and 
perform the duties by law vested in and imposed upon 
the Water Supply Commission of Pennsylvania." 

with regard to eight enumerated classes of business which under 
existing law had been charged to the ·water Supply Commission of 
Pennsylvania. 

Section 2802 provides that: 

"The provisions of this act so far as they are the same 
as those of existing laws shall be construed as a con­
tinuation of such laws and not as new enactments." 

S,ection 2807 of the Code provides, inter alia, that 

, "Unless expressly otherwise provided in thi>: Act the 
appointive members of Departmental Administrative 
* * * ~- Commissions * * ~- * which are. not abolished 
by this Act shall continue in office until the term for 
which they are respectfully appointed shall expire or 
until they shall die, resign or be removed from office." 

Section 2901 of the Code (at page 156: of the Advance Sheets of 
the Pamphlet Laws) repeals Section 1 of the Act of May 4, 1905, 
P. L. 385, which section created the Water Supply Commission of 
Pennsylvania.. 

Act No. 42-A of the 1923 Session 1appropriated $3,000 to the 
Water Supply Commission of Pennsylvania to be used to pay the 
cost of work on the Matamoras Project. This Act was approved 
on June 14, 1923,-the day before the Administrative Code became 
effective. 

The Auditor General's assertion that the Water Supply Com­
mission was abolished by the Administrative Code is based exdu­
sively upon the fact that Section 1 of the Act of 19()5 is repealed. 
Whether or not the repeal of this Section resulted in abolishing , the 
Water Supply Commission depends entirely upon the intention of 
the Legislature as expressed in the entire administrative Code , of 
which the R-epealer is but one Section. Except for the words "there 
is hereby created the Water Supply Commission of Pennsylvania" 
everything contained in Section 1 of the Act of 1905 is clearly 
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supplied by or inconsistent with the provisions of the Administrative 
Code. It was entirely appropriate, therefore, that the supplied or 
inconsistent provisions of the Act of 1905 should be repealed. 

The only remaining question is whether by repealing the words 
quoted, notwithstanding any other provisions in the Administrative 
Code, tl;l.e Code must be interpreted as having abolished the Water 
Supply Commission. The answer to this question is clearly in the 
negative. 

The Water Supply Commission was on June 7, 1923 when the 
Administrative Code was approved an existing agency of the State 
Government. It is referred to in Section 202 of the Code as such. 
It was placed for purposes of fiscal control within the Department 
of Forests and Waters. Its name was changed. Its membership 
was modified and the terms of the appointive memhers of the Com­
mission in office when the Code was passed were expressly termi­
nated as of that date. The Legislature directed that the Commission 
under its new name should "continue" to perform certain functions 
theretofore performed by it. 

These provisions of the Code clearly treat the Water Supply Com­
mission as an agency which is to be continued and not abolished. 
The only purpose which is indicated by the repeal of the words 
"there is hereby created the Water Supply Commission of Pennsyl­
vania" is to eliminate from the statute books an unnecessary pro­
vision-unnecessary because completely supplied by the provisions 
of the Code to which reference has just been made and which are 
quoted earlier in this opinion. 

The appropriation to the Water Supply Commission for the Mata­
moras project was made after the Code was passed but before it 
became effective. Two Acts of the same Legislature dealing with 
the same subject must be given effect if at all possible. If there 
were any real doubt as to the question whether the Water Supply 
Commission was abolished Oli continued the fact that after the pas­
sage of the Code an appropriation to the Water Supply Commission 
was made would resolve such doubt against the view that the Co:rn­
mission was abolished. 

You are accordingly advised that the appropriation contained in 
Act No. 42-A is available to the Water Supply Commission under 
its new name, to wit, Water and Power Resources, Board. 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 
Special Deputy Attorney General. 
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State Insurance Fund; liability for loss or damage to the steel scow in the cus­
tody of .the Pennsywania State Park and Harbor Commission, and owned by 
the Oomnwnwealth of Pennsywanicr-Act of May 14, 1915, P. L. 524. 

The State Insurance Fund, created by Act of May 14, 1915, is liable for any 
loss or damage to the steel scow in the custody of the Pennsylvania 1State Park 
and Harbor Commission and owned by the Commonwealth of Pennsylvania, and 
the Commission is not permitted to obtain an additional policy of insurance. 

February 11, 1924. 

Honorable R. Y. Stuart, Secretary of Forests and Waters, Harris­
burg, Pa. 

Sir: In your letter of the 19th instant to this Department you 
present the following facts: 

"The Pennsylvania State Park and Harbor Commis­
sion of Erie, an administrative body in the Department 
of Forests and Waters, owns a steel scow equipped with 
a sixty ( 60) H. P. boiler and other machinery necessary 
for dredging purposes. This equipment is valued at 
$11,000.00 and should be covered by fire and other in­
surance that will protect the Commonwealth against 
loss should the dredge be damaged or destroyed," 

and you make the following inquiry: 

"Whether the Pennsylvania State Park and Harbor 
Commission is wholly protected by the State Insurance 
Fund Act of May 14, 1915, against loss or damage to the 
certain steel scow or dredge, owned by the Common­
wealth of Pennsylvania and in their custody, by fire, 
storm or other agency?" 

The Act of May 14, 1915, P. L. 524, created a State Insurance Fund 
"for the rebuilding, restoration and replacement of any structure, 
buildings, equipment, or other property owned by the Commonwealth 
of Pennsylvania, and damaged or destroyed by fire or other casualty." 
Section 3 of this Act is as follows: 

"The said fund hereby created shall be available for 
expenditure, in the manner hereinafter provided, for the 
rebuilding, restoration, or replacement of buildings, 
structures, equipment, or other poperty owned by the 
Commonwealth, and damaged or destroyed by fire or 
other casualty, and for no other purpose whatsoever. 
* * *" 

Section 5 of the Act provides the method for reporting such loss 
or damage; and Section 7 provides that is shall be unlawful for any 
department, commission or other branch of the State Government, 
or any board of trustees or other custodians of State property, to 
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purch.ase any policy of insurance on any property owned by the 
Commonwealth for a term which shall extend beyond December 31, 
1920. 

By the plain wording of said Section 3 and the intention of the 
legislature therein clearly expressed, this scow or dredge in question 
which is .the property of the Commonwealth of Pennsylvania is 
covered by the said State Insurance Fund for loss or damage by 
fire. But the problem arises under your question as to whether this 
scow or dredge is protected by said State Insurance Fund Act in 
case of loss or damage by storm or flood, which character of loss 
is quite possible because of its location on Lake Erie. Does the 
use of the words "or other casualty" in said Act include such a loss 
or damage? 

In the new Standard Dictionary we find the definition of "casu­
alty" as follows: 

"That which occurs by chance; chance. Inevitable 
accident; an event not to be foreseen or guarded 
against." 

In the case of McCarty vs. New York & E. R. Oo., 30 Pa. 241, 251, 
the Court says: 

"'Casualty' like its synonyms 'accident' and 'misfor­
tune', may proceed or result from negligence or other 
cause known or unknown." 

In an opinion rendered by Deputy Attorney General Brown to 
Superintendent Boyd of Public Grounds and Buildings on April 2'5, 
1923, in a case where a tornado or cyclone had damaged the hospital 
and other buildings of the State Hospital for the Insane at Norris­
town, Pennsylvania, he said that "the loss or damage suffered at 
Norristown was caused by such a casualty as is contemplated by 
the Act of 1915." I thoroughly agree with his opinion. 

And so equally well in this case, damage to the scow or dredge 
by a storm or flood would be such a casualty as was intended to be 
covered by the State Insurance Fund Act. 

In your inquiry you refer to loss by fire, storm or other agency. 
The only "other agency" that suggests itself to me in this eonnection 
is a loss from a collision. And we say likewise that damage to the 
scow from collision would be a casualty clearly within the intend­
ment of the Act. But damage to third persons or their property as 
a ~onsequence of a collision with the scow is an entirely different 

problem. 
I am of the opinion, therefore, that any loss or damage to the 

steel scow in the custody of the Pennsylvania State Park and Harbor 
Commission and owned by the Commonwealth of Pennsylvania which 
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would result to it by fire, storm, flood or collision would be covered 
by the State Insurance Fund Act of May 14, 1915; and the Penn-. 
sylvania State Park and Harbor Commission is not permitted to 
purchase or obtain any policy of insurance covering this property 
from loss by casualties aforementioned. 

Yours very truly, . 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 

Valley Forg·e Park Commission--Atdhority to empend ret>eniies derived from three 
certain tnist funds which, by decree of cottrt and by wills, have come into the 
possession of the said Co11imission--Acts of Jtily 3, 1895, P. L. 508, Section 
2, and June 7, 1923, P. L. 498, Sections 503, 507, and 1613. 

The Valley Forge Park Commission may use the income accruing from the 
investment of said funds for the purposes specifically prescribed in the decree of 
the court and the bequests, respectirnly, subject only to the provisions of Sections 
202, 503, 507 and 1613, of the Act of 1923, supra. 

April 25, 1924. 

Honorable Robert Y. Stuart, Secretary of Forests and Waters, Har­
risburg, Pa. 

Sir: The Department has received your favor of April 19, 1924, 
enclosing the letter of Judge R. H. Koch, Trust Officer of the Valley 
Forge Park Commission. You ask to be advised respecting the 
matters to which Judge Koch's letter refers. 

As we understand the facts three trust funds have come into the 
possession of the Valley Forge Park Commission as follows: 

(1) A fund awarded to the Commissioners of Valley Forge Park 
by decree of the Court of Common Pleas of Montgomery County to 
be used "to purchase, improve and preserve the lands and improve­
ments thereon, occupied by General George Washington at Valley 
Forge, and maintain them as a memorial park for all time to come"; 

(2) A fund bequeathed to the Valley Forge Park Commission by 
the Will of Selden Twitchell, in trust, to invest the same and "to 
pay, expend, use and apply the net income therefrom when and as 
the same may be received, for the care and maintenan~e of said Va,1-
ley Forge Camp Ground" i and 
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(3) A fund bequeathed to the Valley Forge Park Commission by 
said Selden Twitchell, in trust, to invest the same and "to pay, ex­
pend, use and apply the net income therefrom when and as the same 
may be received for the care and maintenance of said Washington's 

. He~d Quarters." 

The Act of July 3, 1896, P. L. 508, Section 2, provides that the 
Commissioners of Valley Forge Park "be and are hereby authorized 
to accept, on behalf of the State, any gift or. gifts of money or of 
lands contiguous or adjacent to the lands taken or to be taken for 
the said public park, and to ~e held and used for the purposes 
thereof." 

Under section 503 of the Administrative Code (Act of June 7, 
1923, P. L. 498) in all matters involving the expenditure of money 
departmental administrative boards and commissions are made .sub­
ject and responsible to the departments with which they are respec­
tively connected. Under Section 202 of the same act, the Valley 
Forge Park Commission is designated a departmental administrative 
commission and placed within your department. 

Section 507 of the same act provides that it sh3:11 be unlawful for 
any departmental administrative commission to purchase any fur­
niture, materials or suppiles except "any * * * commissions which 
by law are authorized to purchase materials or supplies and pay for 
the same out of fees or other moneys collected by them or out of 
moneys appropriated to them by the General Assembly: Provided, 
That every such * * * commission shall make its purchases through 
the Department of Property and Supplies as its purchasing agency." 

You desire to be advised whether the revenues derived from the 
trust funds above-mentioned may be expended by the Valley Forge 
Park Commission or whether they must be turned into the State 
Treasury. 

It is the opinion of this Department that the power given to the 
Valley Forge Park Commission under the Act of 1895 expressly 
authorizes the Commission to hold and use moneys donated or be­
queathed to the Commission for the purposes of Valley Forge Park. 
Obviously such gifts or bequests when accepted by the Commission 
are accepted "on behalf of the State," as the Commission is a State 
administrative agency and the park which the Commission admin­
isters is State property. There is, however, no obligation upon the 
part of the Commission to turn into the State Treasury either the 
principal of or income from such gifts as the Commission is expressly 
authorized both to hold and use such gifts. 

The Administrative Code expressly confirms the existing powers 
of the Valley Forge Park Commission except insofar as the Code 
contains inconsistent provisions. (Section 1613). Accordingly, in 
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expending revenue derived from the trust f~ds in question, the 
Commission must have the approval of your Department (Code, 
Section 503), and any purchases of materials or supplies to be paid 
for out of such revenue must be made through the Department of 
Property and Supplies as purchasing agent (Section 507). These 
are the only restrictions upon the pre-existing power of the Commis­
sion to employ the income from these trust funds for the purposes 
of the park as specified in the decree of the court and the will under 
which they have, respectively, come into the Commission's possession. 

You are accordingly advised that the Valley Forge Park Commis­
sion may hold these funds and use the income accruing from their 
investment for the purposes specifically prescribed in the decree of 
the Court and the Twitchell will, respectively, subject only to the 
provisions of ·sections 5()3 and 507 of the Administrative Code as 
we have applied them in this opinion. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 
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Forests and Waters, Department of-Water and, Power R~ources Boardr-Juris­
diction of the Depa.rtment and Board, respeatively, to d,etermine questions re­
lating to waterS-:-A.utlwrity -0f the Board, to empend m-0neys origmall-y appro· 
priated, to the Water Supply Commissio~A.cts of July 18, 1919, A.pp. Acts, 
page 246; June 7, 1923, P. L. 498, Sections 1604, 1608, and 2803; June 14, 
1923, P. L. 776. 

The Department of Forests and Waters does not have any powers or duties 
with respect to dams or water obstructio!1s not yet completed. The powers and 
duties of the Water and Power Resources Board with respect to supervision 
over dams and other water obstructions in course of construction are the same 
as were those of the Water Supply Commission, abolished by the Code of 1923. 
The said Department, under Section 1604 of the Code, after the said Board 
bas heard and determined matters relating to the safety of a dam and water 
obstruction and has found the same to be unsafe, may make any order which 
it is deemed necessary to make iu the premises. The said Board will continue 
to perform the work connected with the Pymatuning, Lackawaxen, ll"rench Creek, 
and Matamoras projects, which was formerly conferred by earlier Acts upon the 
the Water Supply Commission. The appropriation contained in the Act of 1919, 
supra, as amended by Act of June 14, 1923, supra, to the Water Supply Com· 
mission, is now available to the Water and Power Resources Board, its successor. 
The said Department cannot use any appropriation made to the Water Sup1Jly 
Commission prior to the change of its name to the Water and Power Resources 
Board by the Act of June 7, 1923. 

April 28, 1924. 

Major R. Y. Stuart, Secretary of Forests and Waters, Harrisburg, 
Pennsy 1 vania. 

Sir: We have your request to be advised upon the following 
matters: 

1. The jurisdiction of the Water and Power Re­
sources Board of the Department of Forests and Waters 
with respect to the construction and maintenance of 
dams. 

2. The circumstances under which the Department of 
Forests and Waters can call upon the Water and Power 
Resources Board to hold hearings upon and determine 
questions relating to waters. 

3. Whether the Department of Forests and Waters 
has taken over the duties formerly imposed upon the 
Water Supply Commission with respect to the Pyma­
tuning, Lackawaxen, French Creek and Matamoras 
projects, and 

4:. Whether the Water and Power Resources Board 
can continue to expend the moneys reappropriated to 
the Water Supply Commission by the Act of June 14, 
1923, P. L. 776. 

We shall discuss these questions in the order in which they have 

been stated. 
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I. 
Section 1604 of the Administrative Code of 1923, P. L. 498 trans­

ferred from the Water Supply Commission to the Department of 
Forests and ·waters a number of functions among which is the 
power and the duty: 

"To investigate or examine dams and other water 
obstructions, determine whether they are unsaf~ need 
repair, or should be removed, notify owners to repair 
or remove the same, remove the same in emergencies 
without notice and at the cost of the owners, and apply 
for injunctions to enforce compliance with, or restrnin 
the violation of, the law in regard to the safety of 
dams or other water obstructions, or the violation of 
any lawful order or notice of the department in regard 
thereto." 

'l'his is the only power conferred upon the Department of Forests 
and Waters with respect to dams. All other powers to regulate the 
·construction and maintenance of dams formerly exercised by the 
Water Supply Commission are still to be exercised by that body 
under its new name, to wit, 'iVater and Power R.esources Board. 

Section 1608 of the Administrative Code gives the Water and 
Power Resources Board the same power theretofore exercised by 
tb.e Water Supply Commission to regulate the construction and 
maintenance of dams by granting: 

"Consents or permits for the construction of dams 
and other water obstructions or of any change therein 
or addition thereto, and consents or permits for chang­
ing or diminishing the course, current, or cross section 
of any stream or body of water." 

The fact that the Board is not expressly authorized to inspect 
the work of construction and see that the persons or corporations 
to whom permits have been granted are complying with the con­
ditions contained in th e permits, does not prevent the Board from 
exercising these powers if they were formerly exercised by the Water 
Supply Commission. This will appear by reference to Section 2803 
of the Code in which the Legislature specifically provided that the 
enumeration of the powers and duties o~ any executive agency shall 
not be construed to be in derogation or limitation of the powers and 
duties heretofore performed by such board or commission unless 
(a) any power or duty as enumera ted and defined in the Code is 
clearly inconsistent with the exercise of the power or the perform­
ance of a duty heretofore exercised or performed, or (b) there is a 
specific statement in the Code that a po·wer or duty heretofore 
exercised or· performed shall be no longer exercised or performed 
by such board, or that such power or duty shall be exercised in 
a different manner. 
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The Department of Forests and Waters has heretofore been ad­
vised by this Department that the Water and Power Resources 
Board is not a new Board but the continuat!on of the Water Supply 
Commission under a reorganization and a new name. 

You are accordingly advised that the Department of Forests and 
Waters does not have any powers or duties with respect to dams or 
water obstructions not yet completed; and that the powers and 
duties of the Water and Power Resources Board with respect to 
supervision over dams and other water obstructions in course of 
construction are the same as were those of the \Yater Supply Com-

' mission prior to the passage of the Administrative Code. 

II. 

• Section 1608 (a) of the Administrative Code specifically requires 
the Water and Power Resources Board to continue to hold hearings 
upon certain subjects which have always been within the jurisdiction 
of the Water Supply Commission. Section 1608 (b) empowers and 
requires the Board "to hold hearings upon and decide any other 
matter or thing relating to waters which may be within the juris­
diction of the Department of Forests and Waters and which the 
Secretary of Forests and Waters may request the Board to hear 
and determine." It is quite evident that Clause (b) of Section 
1608 authorizes the holding of hearings on subjects other than 
those mentioned in Clause (a) of the same section. The Board 
does not, however, have the power to hold hearings upon any sub­
j.ect not specifically mentioned in Clause (a) without a specific 
request from the Secretary of Forests and Waters asking the Board 
to hear and determine a particular matter. 

It is our opinion that it would be unlawful for the Secretary of 
Forests and Waters to make a general request asking the Water 
and Power Resources Board to take up all matters within the 
jurisdiction of the Department of Forests and Waters relating to 
waters. This would virtually be transferring from the Department 
of Forests and Waters to the Water and Power Resources Board 
the powers and duties which the Legislature has granted to and 
imposed upon the Department. 

After the Secretary of Forests and Waters has asked the Water 
and Power Resources Board to hear and determine a matter relat­
ing to the safety of a dam or water obstruction and the Water and 
Power Resources Board has found the dam or water obstruction 
to be unsafe any order which it is deemed necessary to make in 
the premises should be made by' the Department of Forests and 
Waters under Section 1604 (b) of the Code. · 
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III. 

Section 1604 (g) of the Administrative Code authorizes and em­
powers the Department of Forests and Waters "to construct, main­
tain and operate works for water storage, flood control, channel 
improvement, or other hydraulic purposes." 

This is· a power not formerly conferred upon the Water Supply 
Commission. It is general in character and could not possibly be 
held to transfer to the Department of Forests and Waters the 
specific powers conferred )y earlier Acts upon the Water Supply 
Commission to embark upon the Pymatuning, Lackawaxen, French 
Creek and Matamoras projects. The work on these projects author­
ized by earlier Acts of Assembly to be performed by the Water Supply 
Commission must continue to be performed by the body now called 
the Water and Power Resources Board. Section 1604 (g) of the 
Administrative Code merely grants general powers to the Depart­
ment of Forests and Waters which cannot become effective until the 
Legislature by supplemental action has appropriated funds to the 
Department to enable it to carry on work of the kind mentioned in 
that provision of the Code. 

IV. 

The Act of June 14, 1923, P. L. 776 amended the Act of July 18, 
1919 (Appro"pria:tion Acts, page 246) by providing that nothing con­
tained in any Act of Assembly lapsing appropriations to the general 
fund of the State Treasury at the end of the current fiscal year 
should be construed as affecting the appropriation made by the A.ct 
of 1919 which the Legislature declared "shall continue appropriated 
and be available for the purposes for which appropriated and re­
appropriated." This Act was approved after ,the approval of the 
Administrative Code. If there were the slightest doubt about the 
Legislature's intention that the Water and Power Resources Board 
should be, under the Code, a continuation without interruption of 
the Water Supply Commission this Act would dispel such doubt. 
The AdministratiYe Code became effective on June 15, 1923, the 
day following the approval of the Act now under discussion. On 
June 14, therefore, the name of the Water Supply Commission had 
not yet been changed to Water and Power Resources Board. The 
Legislature intended when it passed the Act of June 14 to continue 
to have available during the present biennium the funds reappro· 
priated to the Water Supply Commission by the Act of 1919. It 
knew that on the 15th day of June 1923 the name of the Water 
Supply Commission was being changed to Water and Power Re­
sources Board. There is nothing in the Administrative Code pre­
venting the Legislature's intention as expressed in the Act of June 
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14th from being carried out, and you are accordingly advised that 
the appropriation contained in the Act of 1919 as amended by the 
Act of June 14, 1923 is now available to the Water and Power Re­
sources Board. It is equally clear ihat the Department of Forests 
and Waters cannot make use of this or any other appropriation 
made 1o the Water Supply Commission prior to the change of its 
name to Water and Power Resourc~s Board. 

Very Truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 

Water Supp'ly Commission of Pennsylvania--.Appropriation to by .Aot of May 
22, 1923, P. L. 305-Availability to the Water and Power Resources Bowrd 
.Acts of May 22, 1923, P. L. 305; July 25, 1913, P. L. 1270. 

The appropriation made to the Water Supply Commission by Act of 1923, 
supra, is now available to the Water and Power Resources Board, the successor 
to the Water Supply Commission. 

June 14, 1924. 

Major R. Y. Stuart, Secretary of Forests and Waters, Harrisburg, 
Pennsylvania. 

Sir: You have requested to be advised whether the appropriation 
made by the 4-.ct of May 22, 1923, P. L. 305 is available to the Water 
and Power Resources Board. 

By reference to the Act in question it appears that the Water 
Supply Commission or its successors in authority were authorized 
to make sale of certain property of. the Commonwealth outside the 
basin of the Pymatuning Reservoir and to cut and sell timber, sell 
Improvements on and rent or lease any part or parts of said lands. 
All the moneys derived from any of these sources were "permanently 
appropriated to the Water Supply Commission of Pennsylvania for 
use in the purchase of additional lands under the provisions of the 
Act to which this is a supplement and for such other purposes in 
connection with the Pymatuning Reservoir Project as tqe Commis· 
sion deems expedient." The Act to which the Act of 1923 is a supple­
ment is the Act of July 28, 1913, P. L. 1270. 

There is not the slightest difference between this case and the 
case of the appropriation made by the 1923 Legislature by Act No. 
42-A to the Water Supply Commission for work on the Matamoras 

U-10 
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Project. You were :;i,dvised by this Department under date of No­
vember 7 1923 that the appropriation for the Matamoras Project is 

.. ' ' ' . 
available to the Water and Power Resources Board, and you are 
acc~rdingly now .advised that the appropriation contained in the Act 
of May 22, 1923 is available to the Water and_ Powel'. Resources Board 
for the reasons stated in our Matamoras Project opinion. 

Very truly yours, 

DEJ>ARTMENT OF JUSTICE, 

W'M. A. SCHNADER, 
Special Deputy Attorney General. 

Forests and Waters, Department of-Authority of Secretary to req1iisition for 
•payment of the unexpended balances of the several appropriations made to the 
Water Snpply Commission for the improvement of French Creek- Water and 
Power R e&onroes; Bonrd-Acts of J1dy 25, 1917, P. L. 1191; Ju/;y 18, 1919, 
App. Acts, page 247·; JJfoy 27, 1921, App. A ct.•, page 300; Act No. 42A, of 
1923; June 1, 1923, P. L . 498; Article I, Swtioli 10, of. the Federal Constitution. 

The Act of June 7, 1923, did not abolish the Water Supply Commission, but 
reorganized and continued it under the name of the Water and Power Resources 
Board. The Secretary of Forests and vVaters should requisition . for the unexpended 
balances of the several appropriations made to the Water Supply . Commission 
for the improvement of 1French Creek, which balances are now available to . the 
.Board. 

June 14, 1924. 

Major R. Y Stuart, Secretary of Forests and Waters, Harrisburg, 
Pennsylvania. 

Sir: We have your request to be advised whet;h.er the unexpended 
balances of the several appropriations made to . the Water Supply 
.Commission for the improvement of French .Creek are available to 
the Water an<J. Power Resources Board and if so upon whose requisi-
tion. · 

The French Creek Improvement Project was initiated by the Act 
of July 25, 1917, P. L. 1191, which authorized .the Water Supply 
Commission t.o .deepen, widen and improve Frenc~ Creek in the City 
of Meadville ang in certain townships of Crawford. .. County. Twenty­
five thousand A~llars ($25,000) w.as appropria~~~ for the pur.pose 
on condition tnat .citizens and corporations of th,e City of Meadville 
and County of Crawford should contribute a .like amount for th.e 
project. ·Payment of moneys appropriated by the State was t~ be 
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on order of the Chairman of the Water Supply Commission counter­
signed by the Secretary and accompanied by itemized and verified 
vouchers and upon warrant of the Auditor General. 

The citizens of . Meadville and Crawford County subscribed and 
paid to the Water Supply Commission the twenty-five thousand dol­
lars ($25,000) upon which the State's appropriation was conditioned. 

The 1919 Legislature by Act of July 18, 1919, (appropriation Acts, 
page 247) appropriated an additional twenty-five thousand dollars 
($25,000) to the Water Supply Commission for continuing the 
Project authoriZed by the Act of 1917; and by the Act of May 27, 
1921 the unexpended balances of both the 1917 and 1919 appropria­
tions were reappropriated to the Water Supply Commission (1921 
Appropriation Acts, page 300). The Act of 1921 repeated without 
change the provision specifying the manner of withdrawing from the 
State Treasury the moneys appropriated. 

On June 15, 1923,-the effective date of the Administrative Code, 
-the name of the Water Supply Commission was changed to Water 
and Power Resources Board, the Board was reorganized, and the 
former functions of the Water Supply Commission were divided 
between the Commission under its new name and the Department 
of Forests and Waters. We have already advised you in an opinion 
rendered November ,..(, 1923 that the Administrative Code did not 
abolish the Water Supply Commission but merely reorganized and 
continued it under a new name and that the appropriation to the 
Water Supply Commission made by Act No. 42-A of the 1923 Session 
for the Matamoras ' Project was available to the Water and Power 
Resources Board. That opinion is applicable to your present inquiry 
as well. There is; however, an additional element involved in 'the 
French Creek situation, in that the contribution of twenty-five thou­
sand dollars ($25,000) by citizens and corporations of Meadville 
and Crawford County was made upon the faith of the Act of 1917 
appropriating a like amount if the citizens and corporations men­
tioned contributed the said twenty-five thousand dollars ($25,000). 
The Act of 1917 is plainly a contract between the Commonwealth 
and the citizens and corporations which contributed their money 
on the faith of the Act. That being so, the ;Legislature could not by 
express repealer have rendered the appropriation of twenty-five thou­
sand dollars ($25,000) unavailable for the French Creek Project. 
Article I , Section 10 of the Federal Constitution would have ren­
dered such an effort by the Legislature a nullity. The Legislature 
did not, however, attempt such a result, but on the contrary expressly 
continued the existing Water Supply Commission without in any 
\vay disturbing its right to expend the appropriations made to it by 
previous Legislatures. 
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One question remains, namely, whether requisitions awarded the 
French Creek appropriation should be drawn by the Chairman of 
of the Water and Power Resources Board and countersigned by its 
Secretary as provided by the Acts of 1917 and 1921. You are advised 
that Section 223 of the Administrative Code established a new and 
different procedure in this and all similar cases for the withdrawal 
of money appropriated to departmental administrative boards and 
commissions of which the Water and Power Resources Board is one. 
That ~ection provides that "all warrants for the payment of salaries, 
compensation or other disbursements of or for departmental ad­
ministrative boards or commissions shall be withdrawn upon requisi­
tion of the head of the Department with which such departmental 
administrative boards or commissions are connected." This pro­
vision supersedes the provisions of the Acts of 1917 and 1921 with 
regard to the method of withdrawing the moneys appropriated and 
reappropriated by those acts. 

Accordingly you are advised that you should draw requisitions 
against the appropriations in question as head of the Department of 
Forests and Waters. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 

l1ake Erie and Ohio River Canal Board--Appropriation to-.d:vailability by reason 
of provisions contafoed in the Administrative Gode, approved June 7, 1923-
A<t No. 36A, approved May 2.s. 1923, App. Acts. page 28; Act of Jm1e 8, 1891, 
P. L. 217; June 6, 1893, P. L. 300; February 11, 1895, P.. L. 4; June 27, 
1913, P. L. 652; June l7, 1915, P. L. 990; No. 3GA, approved May 28, 1923, 
App. Acts, page 28; June 7, 1923, P. L. 498, Sections 202, 223, 421 1610 
2801, 29ti1. ' ' 

The Lake Erie and Ohio River Canal Board was not abolished by Act of June 
7, 1923. It continues to exist, subject to the reorganization effected by said Act. 
It is the same Board to which the Legislature of 1923 made an appropriation. 
The expenses of the Board are payable out of the unexpended balances of the said 
appropriation upon requisition of the Secretary of Forests and ·waters, with which 
the Board is connectec·. 

June 23, 1924. 

Honorable l{. Y. Stuart, Secretary of Forests an.di vVaters, Harrisburg, 
Pennsylvania. 

Sir: You have asked to be advised whether the appropriation to 
the Lake Erie and Ohio River Canal Board contained in Act No. 36-A, 
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approved May 28, 1923 (Appropriation Acts, P. L. 28) lapsed by 
reason of the provisions contained in The Admini'strative Code 
approved June 7, 1923, P. L. 498. 

By the appropriation act to which you refer, the sum of five 
thousand dlollars ($5,000) was appropriated "to the use of the Lake 
Erie and Ohio River Canal Board of Pennsylvania, created by the Act 
of Assembly, approved June twenty-seventh, one thousand nine hun­
dred and thirteen" (P. L. 652), for various purposes enumerated 
in the Act. The act further provides that: 

"All expenditures of the board shall be made in the 
manner provided in the eighth section of said act, ·1p­
proved June twenty-seventh, one thousand nine hundred 
and thirteen (Pamphlet Laws, six hundred fifty-two).'' 

The Board in question was created by Section 2 of the Act of 
1913 which provided for the appoin~ment of five members by the 
(!overnor, by and with the advice and consent of the Senate, two 
of whom may be non-residents of the Commonwealth of Pennsyl­
vania. The Act of June 17, 1915, P. L. 990 amended this section 
by providing for a b-0ard of not less than five members or more than 
seven members, three of whom may be non-residents. 

Section 202 of the Administrative Code placed the Lake Erie 
and Ohio River Canal Board within the Department of F'orests 
and Waters. Section 427 provided that the Board should consist 
of the ·Secretary of Forests and Waters ex .officio and seven members 
three of whom may be non-residents of Pennsylvania. Section 
2807 continued existing members of the old Board in office "until 
the term for which they were respectively appointed shall expire, 
or until they shall die, resign or be removed from office." Section 
2901 repealed Section 2 of the Act of 1913 and that part of the 
Act of 1915 which amended it. 

Section 1610 of the Code provides that: 
"Subject to any inconsistent provisions in this act 

contained, the Lake Erie and Ohio River Canal Boa1·d 
shall continue to exercise the powers and perform the 
duties by law vested in and imposed upon the said 
Board." 

Section 2802 of the C-Ode provides that: 
"The provisions of this Act so far as they are the 

same as those of existing laws shall be_construed a:-; a 
continuation of such laws and not as new enactments." 

The provisions of the Acts of 1913, 1915 and 1923 to which we 
have referred, make it clear that the Lake Erie and Ohio River Canal 
Board was not abolished by the Administrative Code. The Board 
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continued to exist, subject only to the reorganization effected by the 
Code. This reorganization made the Secretary of Fiorests and 
'Vaters an ex officio member of the Board, upon the effective date 
of the Code, and fixed the membership of the Board definitely at 
seven members instead of a minimum of five and a maximum of 
seven. Old members of the Board continued to serve under their 
old commissions, and only as vacancies occur will the new appoint­
ments be made undier the Code. 

In view of this situation the Board now existing is the same Board 
to which on May 28, 1923 the Legislature appropriated five thou­
sand dollars ( $5,000). 

An identical case arose during the administration of Governor 
Hastings. The Banking Department was created by the Act of 
June 8, 1891, P. L. 217. By the Act of June 6, 1893, P. L. 300 an 
appropriation was made for the maintenance of the Banking De­
partment for the bienniums ending May 31, 1895. By the Act 
of February 11, 1895, P. L. 4 a new Banking Department was 
created, and .the Act of 1891 was repealed. Deputy Attorney 
General John P. Elkin in an opinion citing numerous authorities, 
ruled that the appropriation of 1893 was available for the payment 
of expenses of the new Banking Department. That opinion distinctly 
rules the instant case and is lH~reby reaffirmed. (See Attorney 
General's Report, 1895-6, p. 45). 

'rhe only remaining question is whether the reference in the Ap­
propriation Act of 1923 to Section 8 of the Act of 1913 and the 
subsequent repeal of Section 8 of the Act of 1913 by Section 2901 
of the Code, renders the appropriation inoperative. 

Section 8 of the Act of 1913 provides that expenses of the Board 
"When properly certified upon voucher by the treasurer and coun­
tersigned by the president of the board, shall be audited by the 
Auditor General; and when audited and allowed shall be paid out 
of moneys herein specifically appropriated for this purpose by war­
rants drawn therefor by the Auditor General upon the State Treas-
urer." 

The requirement of the Act of 1923 that all expenditures be made 
in this manner is procedural only. It is not an inseparable part 
of the appropriation itself. 

Section 223 of the Administrative Code provided a different pro­
cedure for the payment of all moneys appropriated to departmental 
administrative boards of which this Board is one. Very properly, 
inconsistent provisions in prior acts were repealed expressly. One 
of these inconsistent provisions was Section 8 of the Act of 1913. 
The inconsistent provision contained in the Act of May 28, 1923 
was nullified by Section 2902 of the Code which repea)ed "all other 
acts or parts of acts inconsistent herewith * * * including all acts 
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or parts of acts inconsistent herewith enacted at this session of 
the General Assembly and approved by the Governor * * * prior 
to the passage of this act." 

Clearly, therefore, the expenses of the Lake Erie and Ohio River 
Canal Board are payable out of the appropriation of May 28, 1923, 
upon your requisition as head of the Department of Forests and 
Waters with which the Board is connected. 

Very truly yours, 

DEPARTMEN'r OF JUSTICE, 

WM. A. SCHNADER, 

Spiecia,l Deputy Attorney General. 
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OPINIONS TO THE GAME COMMISSION 

Board of Grime Commissioners-Authority to i1.se the fimds in the game fund 
for certaJin specified purposes-Acts of May 24, 1923, P. L. 359, Article XII 
and Aot -0f June 7, 1923, P. L. 498, S ection 216 and 223. 

The Board of Game Commissioners are entitled to receive the funds in the game 
fund upon advance requisition, and to use such funds for all of the purposes 
specified in l'!ection 1201 of the Game Law of 1923 except for the payment of 
salaries of the offieers and employes of the board. 

August 25, 1923. 

Honorable Seth E. Gordon, Secretary, Board of Game Commission­
ers, Harrisburg, Penna. 

Sir: Your letter of August 3, requesting an opinion with regard 
to the interpr ~tation to be placed on Article XII of "The Game Law" 
of 1923 (Act No. 228 approved May 24, 1923) and of sections 216 
and ·223 o.f "The .A.dministrative Code" (Act No. 274 approved June 

· 7, 1923), is before us. 

Section 1201 of 'rhe Game Law provides, inter alia, that: 

"All licenses, fees, fines and other mrmeys received and 
collected (a) under the provisions of any law repealed 
and replaced by this Act, * * * * or (b) that may be 
hereafter paid into the State Treasury under the pro­
visions of any Act so repealed or re-placed, or (c) that 

·may be paid into the State Treasury under · the pro­
visions of this Act shall be placed in a separate furid 
to be known as 'The Game Fund' and shall be held 
separately and apart solely for the purposes of the 
payment, under the supervision of the Board, (a) of 
the salaries and expenses of the officers and empl,oyes . 
of the Board and contingent office expenses, (b) for 
wild bird, game, and fur-bearing animals protection and 
propagation. ( c) for the purchase of game for prop- · 
agation and stocking purposes, (d) for feeding game 
and wild birds, ( e) for the creation, acquisition, main­
tenance, and administration of hunting grounds and 
game refuges, (f) for the purchase of other lands 
and buildings and for the erection of buildings, · (g) 
for the purchase and maintenance of equipment, (h) 
for control of vermiu, the payment of bounties, and 
expenses in connection therewith, (i) for the payment 
of all, or any part of, the cost of any printing, posters, 
notices, tags, badg-es, buttons, and such other like mat­
erials as, in the opinion of the Board, may be neces~ary 
to its work, (j) for the refund of fines erroneously col­
lected and deposited * * * * 
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"All such moneys placed in the game fund und~r the 
provisions of this section are hereby made ava1~able 
immediately and are hereby specifically appropriated 
to the Bo~;d, for the purposes her ~in specified." 

Section 1202 is as follows: 

"The money in such fund shall be paid to the use of 
said board monthly in advance, upon requisition by its 
secretary. 

"The Auditor General shall upon requisition, from 
time to time, of the secretary of the board, and the 
proper accounting for moneys already advanced from 
the fund, draw his warrant upon the State Treasurer 
for the amount specified in such requisition, not exceed­
ing however, th e amount in such fund available for the 
pu;poses before specified at the time such requisition is 
made." 

Standing alon ~ the meaning of these sections is clear and free 
from any doubt. They create a special fund in the State Treasury 
for the use of the Board of Game Commissioners, appropriate the 
fund specifically to the Board for tf1e purposes set forth and require 
the Auditor General upon requi3ition of the Secretary of the Board 
to draw his warrant upon the State Treasurer for the payment to the 
use of the Board of the money in the fund monthly in advance. 

The payment of the money in this fund to the use of the Board of 
Game Commissioners monthly in advance is not discretionary on 
the part of the fiscal officers of the State but is mandatory. The only 
limitation placed upon the honoring of Advance Requisitions is that 
the fiscal officers shall not pay to the Board an amount in excess of 
the amount in the fund available at the time the requisition .-is made 
and that the Auditor General shall not be required to draw a war­
rant upon the State Treasurer for an Advance Requisiti"on until 
there has been the proper accounting for moneys already advanced 
from the fund. 

The question arises whether the provisions of Sections 216 and 223 
of the Administrative Code in any way modify the pfovisions of 
S·ection 1201 and 1202 of the Garn ~ Law. 

Section 216 of the Administrative Code provides: 

"The * * * members of ind ~pendent administrative 
Boards and Commissions * * * * and all persons em­
ployed under the provisions of this Act, shall be entitled 
to receive their traveling and other necessary expenses, 
actually incnrred in the performance of their public 
duties, upon requi:;;ition of Hie head of the * * * * ap­
propriate independent administrative Board or Com­
mission." 
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Section 223 of the Administrative Code provides that: 

"All salaries and other compensation, payable under 
the provisions of this Act, shall be paid out of the State 
Treasury upon the warrant of the Auditor General 
drawn upon the State Treasurer. The Auditor General 
shall draw warrants for salaries or other compensation 
upon requisition of * * * * the proper independent ad­
ministrative Board or Commission * * * * ." 
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It is quite evident that there is not anything in Sections 216 
and 223 of the Administrative Code which conflicts with the right 
of the Secretary of the Board of Game Commissioners to draw 
advance requisitions to be used for purposes (b) to (j) inclusive as 
sped.tied in Section 1201 of the Game Law. Purpose (a) as specified 
in Section 1201 is the payment "of th ~ salaries and expenses of the 
officers and employes of the Board and contingent office expenses." 
It is between this purpose for which the Game Fund might otherwise 
be used and Sections 216 and 223 of the Administrative Code that a 
conflict exists, if there is any conflict. 

Section 216 of the Administrative Code does not cover "contingent 
office expenses." Such expenses may, therefore, be paid out of funds 
advanced under Section 1202 of the Game Law. 

Section 216 of the Administrative Code do~s apply to expenses of 
the officers and employes of the Board. It provides that such expenses 
shall be paid upon requisition of the appropriate independent admini­
strative Board or Commission. This language in no sense excludes 
the possibility of having expenses paid out of funds advanced to the 
Board of Game Commissioners upon requisitions as provided in 
Section 1202 of the G-ame Law. Section 216 of the Administrative 
Code does not require expenses to be paid upon Direct Requisitions 
nor does it explicitly prohibit Advanoe Requisitions. Under the ~ule 
of interpretation laid down by our Supreme Court in numerous 
cases, the latest of which is Butto'l"ff et al. vs. Yor'k City et al. 
B68 Pa. 143 (1920) statutes enacted at the same Session of the Legis­
lature, if they deal with the same subject matter, are to be con­
strued together. It is only if there is an irreconcilable conflict 
between the two that the earlier enactm~nt must give way to the 
later. If Section 1201 and 1202 of the Game Law and Section 216 of 
the Administrative Code were contained ill the same statute there 
would be no irreconcilable conflict between their provisions. Expenses 
actually incurred by employes of the Board of Game Commissioners 
are paid upon requisition of the Board even though the requisition 
calls for the payment of moneys to the Board in advance, the Board 
at a later date to give to the Auditor Ge.neral the proper accounting 
for moneys so advanced. 
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Yon are advised, therefore, that funds receiv ed by your B?ard, 
upon Advanced Requisition may be used for the payment of expenses 
of the officers and employ 2s of the Board. 

The one remaining question is whether Section 223 of the Admini­
strative Code prevents the use of funds advanced to your Board for 
the paymmt of the salaries of the officers and employes of the Board. 
It is our opinion that when the Legislature in Section 223 of the 
Administrative Code provided that all salaries and other compen­
sation payable under the provisions of the Code should be paid out 
of th e State Tt>easury upon the warrant of the Auditor General 
drawn upon the State Treasu~er, it intended that prior to the pay­
ment of any salaries out of funds in the State Treasury there should 
be the customary settl~ment of accounts by th ~ Auditor General .and 
State Treasurer prior to the issuance of the warrants. This could 
not be accomplished if salaries and other compensation were payable 
out of funds advanc 3d. H can be accomplished only by having 
salaries and other compe1wation payable by the check of the State 
Treasurer after the issuance of a warrant in the manner prescribed 
by the Act of ~farch 30, 1811 and consis~ently followed since that 
date. 

You are, therefore, advised that you cannot pay salaries out of 
funds advanced to you . 

To summarize it is our opinion that your Board is entitled to 
receive the funds in the Game Fund upon Advance Requisition and 
to use the funds so received for all of the purpm;es specified in Section 
1201 of the Game Law e:s:c 3pt for the payment of salaries of the 
officers and employes of the Board. 

In view of this opinion it would seem advisable that you should 
not at any time exhaust the Game Fund through Advance requisition. 
You should always permit a sufficient amount of th~ fund to remain 
in the State Treasury to enable the State Treasurer to meet your 
semi-monthly pay rolls. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

87Jecial Dezndy Attornay G~neral. 
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· Ga~e Commissioners-Board -0f-.Authorit11 to obtain alU1ninuni ename"led hun­
tei:s' license ta.gs, in lieu of the present printed tags, which are unsatis.facnary. 
(.Act s of Febru1wy 7, 1905, P. L . 3; lJfay 1.l, 1911, P. L . ~;10; July 23, 1919, 
P. L. 1128; and May 24, 1923, P. L. 359, Sections 306 and 1201.) 

'.J:'he Board may obtain aluµiinum en_ameled hunters' license tags for the year 
1924, 'without infringing upon the contract with the . State Printer, who formerly 
printed these tags. · · 

June 30, 1924. 

Honor.able Seth. E. Gord()n, Executive Secret'.'1-ry, 13oard of Game 
Oommission~rs, Harrisburg, Pa. . 

Sir: Recently you informed me that the Board of Game Commis­
sioners, being dlissatisfied with the legibility and wearing qualities 
of the hunter's license tags as they have been delivered during the 
past years, proposed to have an aluminum enameled hunter's license 
tag. ¥ ou request an opinion as to whether or not such a proceeding 
was justified under the law. 

I undierstand that you intend to have this tag made out of alum­
inum, the letters and figures to be stamped thereon by metal stamps, 
the whole to be covered by paint and to be baked in an oven, in other 
words, that it is an enameling job similar to that of the automobile 
license tag. You have submitted samples of the same to me and 
have presented opinions of certain printing experts, as also that of 
the Acting Director of Publications, to the effect that this proposed. 
tag is in no sense a printing job. 

You state that the proposed tag is superior to any tag that can be 
printed in its wearing qualities and in the legibility of the letters 
and figures impressed! thereon. You also state that you can obtain 
these aluminum, resident and non-resident hunters' license tags, in­
cluding all materials and labor, for approximately $12,000 ·for the 
season of 1924, whereas the cost of the printed tags, including ma­
terials, would be approximately $40,000. 

Section 306 of the Act of May 24, 1923 P. L. 359, authorizes and 
directs your board to furnish free of charge with each hunter's license, 
a fag bearing the license number. Section 1201 of said Act estab­
lishes the game fund and! appropriates the same inter alia for the 
payment of all or any part of, the cost of any printing, posters, 
notices, tags, badges, buttons and such other like materials as, in 
the opinion of the Board, may be necessary to its work. 

Under authority of the Act of February 7, 1905, P. L. 3, and its 
amPndment of May 11, 19:11, P. J,. 210, and of July 23, 1919, P. L. 
1128, the designated officers of the Commonwealth entered into a_ 
contract with J. L. L. Kuhn, dated February 23, 19·21, whereby all 
the printing, binding and! other work generally executed in a print­
ing and binding establishment for the Commonwealth was to be sub-
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mitted to and done by the said Kuhn. The stamping and enameling 
of the hunter's license tags on aluminum, as proposed, is not, how­
ever, printing or binding or other work generally done in a printing 
establishment. 

I am of the opinion tha't you would be legally correct if you should 
have these hunter's license tags, both residlent and non-resident for 
the year 19·24, manufactured as above outlined, and that the manu­
facture of such tags is not included within the terms of the said 
Kuhn Contract, and that you are authorized to contract for the 
mi:inufacture of them as aforesaid with the lowest and best bidder. 

This. opinion confirms the verbal opinion given to you before you 
had made any positive commitments in this matter. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

By GEORGE W. WOODRUFF, 
Attorney General. 
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OPINIONS TO THE GOVERNOR 

Constitutional Law. Article III. Sevtions 3, 15, 17, 18 and 19 of the State Con­
stitution. The term ''ordinary expenses" as used in the General Appropriation Bills 
(House Bills Nos . 81 and 82) introdiwed January 29, 1923 and in the Special 
Appropriation Bills introduced on the same da.y (House Bills Nos. 83-111 in­
·ozusive) deft;ned. Oonstitutional.ity of appropriations made by the State Legis'la­
ture "in lump sums" in the General and Special A.ppropriation Bills itnder 
consideration. 

The General Appropriation Bills of 1923 (House Bills Nos. 81 and 82) appro­
priate only for the "ordinary expenses" of the government and are clearly con­
stitutional. Each of the thirty Special Appropriation Bills under consideration 
are within the constitutional requirement that all appropriations not providing 
for the ''ordinary expenses" of the government, "shall be made by Special Bills, 
ench embraced by one subject." The objection raised to "lump sum appropria­
tions" provided for in the bills under consideration is purely a legislative one 
having no constitutional aspect whatever ; the "lump sum" feature of the thirty 
bills under consideration is constitutional. 

February 26, 1923. 

Honorable Gifford Pinchot, Harrisburg, Penna. 

Dear Sir: At your request I hereby supplement my verbal .opin­
ion on the constitutionality of the_ appropriation bills introduced in 
the House of Representatives, .January 29, 1923, to put into effect 
the bt-idget for the Biennium beginning June l, 1923; and on account 
of the great volume of bills involved the opinion will be confined to 
the following questions: 

1. Are the general appropriation bills introduced 
January 29, 1923 (House Bill No. 81 and its supple­
ment No. 82) within the Constitution, as providing only 
"for the ordinary expenses of the executive, legislative 
and judicial dlepartments of the Commonwealth, inter­
est on the public debt and public schools"? 

2. Are the special appropriation bills introducea in 
the House of Representatives January 29, W23 (House 
Bills No. 83 to No. 111 inclusive) constitutional in that 
said appropriations are "made by separate bills each 
embraoing but one subject"? 

3. Is it constitutional for the J,egislature to appro­
priate lump sum.s, each lump sum in the General Ap­
propriation Bills to cover a number of items of "ordin­
ary" administrative expense, or the maintenance of 
State institutions clearly of the same class, and in the 
Separate Special Appropriation Bills to cover extraor­
dinary administrative expenses, or assistance to State 
Aid Institutions of clearly the same class. 

(163) 
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A. The following are sections of Article Ill of the Constitution of 
the C01nmonwealth of Pennsylvwnia and comprise all constiJt/utional 
provisions affecting and controlling the c111iswers to the above ques­
tions: 

"Section 3. No bHl, except general appropriation 
bills, shall be passed containing more than one subject, 
which shall be clearly expressed in its title." 

(Note that this Section 3 is completely replaced as far as appro­
priation bills are concerned by the following section 15, and can 
therefore be ignored.) 

"Section 15. The general appropriation bill shall 
embrace nothing but appropriations for the ordinary 
expenses of the executive, legislative and judicial de­
partments of the Commonwealth, interest on the public 
debt and for public schools; all other appropriations 
shall be made by separate bills, each embracing but one 
subject." 

(Note that, as far as the preparation of appropriation bills is con­
cerned, this Section 15 alone practically controls the answers to the 
above questions.) 

"Section 17. No appropriation shall be made to any 
charitable or educational institution not under the ab­
solute control of the Commonwealth, other than normal 
schools established by law for the professional train­
ing of teachers for the public schools of the State, ex­
cept by a vote of two-thirdls of all the members elected 
to each House." 

(Note that this Section merely makes it advisable to put the class 
of appropriations which must receive a "vote of two-thirds" in a bill 
separate from the general appropriation bills which may be passed 
by a majority only. ) 

"Section 18. No appropriations, except for pensions 
or gratuities for military services, shall be made for 
charitable, educational or benevolent purposes, to any 
person or community, nor to any denominational or 
sectarian institution, corporation or association." 

('l'his Section merely makes it necessary to examine the beneficiar­
ies to whom appropriations are made to see whether any one of them 
is a "denominational or sectarian institution, corporation or asso­
ciation." 

"Section 19. The General Assembly may make ap­
propriations of money to institutions wherein the wid­
ows of soldiers are supported or assisted, or the or-
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phans of soldiers are maintained and educated; but 
such appropriations shall be applied! exclusively to the 
support of such widows and or:phans." 
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{Note. 'rhe constitutionality of some appropriations might be de­
termined by this Section, but only because of matters of fact which 
will not be touched upon in this opinion.) 

B. General Principles. 

1. "The Legislature possesses all legislative power except such 
as is prohibited by express words or necessary implication" (67 
Penna. 165). !'In construing the Constitution of the State, what­
ever is not expressly denied to the Legislative power is possessed by 
it." ( 58 Penna. 345). Of like tenor are: 17 Penna. 119; rn Penna. 
26(); 21 Penna. 164; 52 Penna. 4 77; 205 Penna. 19. 

2. In interpreting the Constitution we must presume that words 
have been employedi in their natural and ordinary meaning. Chief 
Justice Marshall says that the framers of the Constitution and the 
people who adopte,d it "mlist be understood to have employed words 
in their natural sense, and to have intended what they have said." 
(Gibbons vs. Ogden, 9 "Wheaton, 188). "It seems so obvious a tru­
ism that one expects to see it universally accepted without 'question." 

3. "The object of construction as applied! to a written constitu­
tion is to give effect to the intent of the people adopting it." (Coo­
ley's Constitutional Limitations, page 89, and the cases there cited). 

4. We must not confuse the question as to whether a method of 
appropriation ("Lump Sum" or the like) is practically the best 
method to adopt, with the question as to whether that method is 
permitted or prohibitedi by the Constitution. 

C. General Appropriation Bill (No. 81). 

This Bill provides "for the ordinary expenses of the executive, ju­
dicial and legislative dJepartments of the Commonwealth, interest on 
the public debt and the support of the public schools for the two 
fiscal years beginning June 1, 1923." 

Section 3, Article III, of the Constitution excepts general appro­
priation bills from the rule "no bill shall be passed containing more 
than one subject;" Section 15, Article III, confines the General 
Appropriation Bill to the "ordinary expenses" of the Government. 
Upon examination of Bill No. 81 we find that it purports to appro­
priate only for said "ordinary expenses." This, if true, establishes 
prima facie that the bill is a general appropriation bill and in accord 
with Section 15 of Article III of the Constitution. The prima facies 
having been established, I have examined the Bill beginning with 
the appropriation for the "Executive Department" on page 2 thereof 
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and ending with the appropriation for "Interest on Funded Dept 
and Miscellaneous Appropriations" on pages 659 to 661, inclusive, 
and have found no item of appropriation for other than the same 
class of expenses which were appropriated for in the General Appro­
priation Bills of the Session of 1921 and theretofore over a period 
of many years. In other words, the same "expenses of the executive, 
legislative and judicial departments of the Commonwealth, interest 
on the public debt and for public schools" are provided for by appro­
priation in this bill as have ordinarily been provided for in previous 
years over a long term. · 

Let us now see whether the expenses discussed above are "ordinary 
expenses11 of the governmental departments and interests involved. 
Attorney General Bell, in his opinion to the Auditor General given 
November 11, 1913, discusses this question and shows by quotation 
from the Pennsylvania Supreme Court decision in Commonwealth 
'l.'S. Gregg, 161 Pa. 482, that appropriation for the regular and ordi­
nary work of any of the legislative, judicial or executive departments 
or of-ficers, is an appropriation for "ordinary expenses/1 and further, 
by quotation from Brown vs. City of Corry, 175 Pa. 528, that: 

"Any expense that recurs with regularity and cer-
tainty * * * may well be ,called an 'ordinary expense';" 

also that in ""Words and Phrases Judicially Defined," Vol. 6, p. 5027, 
it is brought out that the significance of the word "ordinary11 in 
~tatutes is "regular; · according to .established order; common; usual; 
often recurring." 

Turning once more to the various appropriations found in said 
House Bill No. 81, it will be seen that the above definition of "ordi­
nary ercpenses/1 fits all of the appropriations in said General Appro­
priation Bill; because all these appropriations are, as far as the his­
tory of General Appropriation Bills is concerned, "regular; accord­
ing to established order; common; usual; often recurring," and are 
appropriated "to pay for part of the regular and ordinary work of the 
Department in question." 

Appropriations heretofore have sometimes provided in separate 
special bills for the "ordinary expenses11 of certain State work and 
State institutions like insane asylums, homes for the feeble-minded!, 
etc., owned and operated entirely by the State and created by special 
statutes. The expenses incurred in the administration, operation 
and maintenance of such activities and institutions are "part of the 
regular and ordinary work" of the executive departments having 
charge. They are expenses contemplated by laws previously enacted 
by the Legislature. They are expenses which wiil continue to be 
appropriated for until the present attitude of the State Government 
is substantially changed, and until the statutes upon which they are 
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based are repealed. Therefore; they are "ordinary expenses'' of the 
government and according to said Section 15, Article III, of the 
Constitution may be included in the General Appropriation Bill. 

It is evident that every subject proper under the Constitution to 
be included in the General Appropriation Bill might be provided 
for in a special bill covering one subject. The Constitution does 
not forbid leaving "ordinary expenses" out of the General Appro­
priation Bill. It merely forbids putting any but "ordinary expenses" 
in that Bill. Moreover, the Legislature, having the free choice, with 
regard to "ordinary expenses" of the government, to put them in the 
General Appropriation Bill or provide for them in special appro­
priation bills, cannot by a practice with regard to any one class of 
such "ordinary expenses," no matter how long continued, destroy 
the constitutional right of the Legislature to put such "ordinary 
expenses" in the General Appropriation Bill, if at any Session it 
choose to include any or all of such "ordinary expenses" in the 
General Appropriation Bill. 

Hence it is my opinion that the General Appropriation Bills 
(House Bill No. 81, and its Supplement, House Bill No. 82) appru­
priate only for the "ordinary expenses" of the Government and are 
clearly constitutional. 

D. Can .funds for more than one St(bte-aid institution of clearly 
the same kind be appropriated in the same special Appropriation 
Bill'! 

To answer this question we must note that the Constitution, in 
Section 3, Article III, and Section 15, Article III, forbids more than 
"one subject" to be provided for in any bill whether appropriating 
money or not, except only the General Appropriation Bill. There­
fore, in bills other than a General Appropriation Bill, it would be 
unconstitutional to appropriate for more than one subject. This 
leads us to the inquiry, what constitutes a "subject," and here we 
find a question which is easier to answer as to any specific case than 
from a general definition. 

It is a clear legal principle that words in a constitution which are 
not in themselves necessarily technical should be given, as far as 
possible, that meaning which the concensus of ordinary intelligeu t 
citizens would accept. "Words and Phrases," Vol. 4 p. 731, takes 
from In re Atwell's Estate, 101 N. W. 946, the rule that the word 
"subject," when used in a constitutional provision restricting an 
Act to one subject, must "be given a broad and extended meaning so 
as to allow the Legislature full scope to include in one Act all 
matters having a logical or natural connection." 
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The Court goes on to say: 

"to constitute duplicity of subject an Act must em­
brace two or more dissimilar and discordant subjects 
that by no fair intendnient can be considered as ha\'ing 
any legitimate connection with or relation to each 
other." 

Again quoting from .State vs. L. & N. Rwy. Co., 48 .South 391, the 
Court states that the law "may state the subject in a very general 
or indefinite manner," and that all separate grants to a ' railroad 
company within the State may be treated of and provided for as 
one subject without violating the Constitution. Note the grouping 
together of grants to various railroads and its similarity, as far as 
"subject" is concerned, to appropriations in the same Bill for several 
State-aid institutions of clearly the same class. 

Again in "Pope Legal Definitionst Vol. 2, p. 1532, the author, 
quoting from People vs. Sargeant, 254 Ill. 517, states that "any 
matter or thing • * * subservient to the general subject or purpose 
will be germane and may be properly included in the law." 

And again in People vs. McBride, 234 Ill. 166, it is said of a con­
stitu.tional provision that "no Act shall embrace more than one sub­
ject," that any number of provisions may be contained in an Act, 
however diverse they may be, if not inconsistent with or foreign to 
the general subject and in furtherance of such subject." 

(See also Vale's Pennsylvania Digest, 3376, and the numerous 
Pennsylvania Supreme Court decisions there cited-.) 

Thus, although separate hospitals are each of them subjects, and 
could be treated of in separate bills if desired, it is clear that all 
hospitals, properly definable as (say) State-aid hospitals, constitute 
a "subject." Of the thirty special appropriation bills introduced 
January 29, 1923, let us take House Bill No. 86 as one typical case. 
This Bill appropriates "for the several fire companies of the City 
of . Harrisburg." 'l'here are fifteen such companies. Each one could 
have been made the subject of a special appropriation bill. It is 
evident that all the fire companies of Harrisburg also form one 
subject, since the expression "fire companies of Harrisburg" does 
not "embrace two or more dissimilar and discordant subjects." 

If said House Bill No. 86, on the other hand, had attempted with 
one "lump sum" to provide for the expenses of "the several fire com­
panies of the City of Harrisburg", and also for "the several deaf 
and dumb schoolS' of the State" there would have been a grouping 
of "two or more dissimilar· and discordant subjects that by no fair 
intendment could be . considered as having any legitimate connection 
with or relation to each other." 
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Turning again to the State.aid Hospital Appropriation (House 
Bill No. 10'9) we find that all the units affected by this appropria­
tion have a "logical or natural connection"; that "each matter or 
thing" affected is "subservient to the general subject or purpose"; 
and that the units affected are "not inconsistent with or foreign to tlie 
general subject," but that they are "in furtherance of such sub­
ject," namely, that the total appropriation of $3,600,000 is made to 
a clearly defined and definable subject, namely, "medical and sur­
gical services rendered to and maintenance of indigent persons· in 
hospitals." In other words, this Bill does not "constitute duplicity 
of subject," because it "does not embrace two or more dissimila~· 
and discordant subjects that by no fair intendment can be con­
sidered as having any legitimate connection with or relation to 
each other." 

It is clear that the intelligent and ordinarily well-informed mind 
would not feel that there was any dissimilarity or discordance be­
tween any two hospitals rendering medical and surgical service to 
indigent pers'Ons in accordance with rules established by law. Note 
that House Bill No. 109 does not appropriate even for hospitals, 
but for payments toward the cost of medical and surgical service 
rendered to indigent patients in hospitals·, and an appropriation 
fur such service, when identified by law, is in itself a single "subject." 

My attention is drawn strongly to the practical fact that fears 
might arise concerning House Bill No. 109, as well as a few other:.:: 
of the thirty special Appropriation Bills, that by inadvertence ap­
propriated funds might be unlawfully paid to s·ectarian or denomina­
tional institutions contrary to Section 18, Article III, of the Con­
stitution, and unless this danger can be clearly obviated by specifir 
provision in the s·eparate law to establish standards and rules or 
i;iervices, each of the few Bills, like No. 109, subject to this danger 
might (but not necessarily must as far as constitutionality goes) 
include specific words like the following: 

"Provided, That none of the funds hereby appropri­
ated shall be paid to any denominational or sectarian 
institution corporation or association contrary to Sec­
tion 18, A~ticle III, of the Constitution." 

This Bill would not be unconstitutional without this proviso. Its 
inclusion would add security against possible distribution of ap­
propriated funds in violation of the Constitution. 

I am of the opinion that each one of the thirty special ap ­
propriation bills are within the constitutional requirement that all 
appropriations not providing for the "oriJinary expenses" of the 
Government "shall be made by s·eparate bills, each embracing but 

one subject." 
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E. Does the extent to which "Lump Sum" Approp'riations are 
'/rlade Run Counter to the Constitution? 

Principle No. 4, set forth on page 3 of this opm10n, is that we 
must not confuse with the question of constitutionality any other 
objections which might be raised against a method (or the sub­
gtance) of appropriations. It is natural for those who do not agree 
with some new law or some new form of procedure to raise the cry 
of "unconstitutional." The Courts, however, will turn to the Constitu­
tion itself and inquire "is either the substance or the method of 
procedure in this law or appropriation forbidden by the Constitu­
tion?" (See Court decisions cited in Principle No. 1, on page 3 
hereof.) 

Turning to former appropriations, we find multitudinous examples 
of "lump sum" appropriation. For example, in one fund provided 
for in the Game Laws, there is appropriation of a "lump sum" which, 
without further appropriation, has been US'ed to cover every phase 
0f the administration of the Game Commission. This "lump sum" 
is being expended on the sole judgment of the Board of Game 
Commissioners to pay the salaries and expenses of officers and em­
ployes, purchase and feed of wild birds, bounties for destruction of 
harmful animals, and even for the purchase of land for game refuges 
and the erection of builclini;rs·. Again, the Act of May 25, 1921, 
creates a lump sum "engineer's· fund" and appropriates it on the 
sole discretion of the Engineer's Board for any and all the expenses 
of said Board. 

In fact we find "lump sum" appropriations in practically every 
appropriation Act to which we turn: Thus in 1921 $1,000,000 was 
appropriated for "necessary salaries, wages and expenses to be in­
curred as provided by law for forest protection" ; and turn:i.llg to 
the Forest Protection Law we find that the expens·es authorized 
(1915, P. L. 797) range through office salaries and expenses, wages 
and expenses for fire fighting, and the building of fire towers, tele­
phones, fire trails, etc. ; or turning to the appropriation of 1921 and 
former years for the Department of the Attorney General, we find four 
items, 1st for the Attorney General, 2d for the Deputies, 3d for a 
pl'ivate secretary, a certain number of law clerks, stenographers and a 
messenger, (a true "lump sum" fund in itself), while the 4th item is 
a "lump sum" appropriation practically as large as the other three 
items combined and covering at least eleven different classeS' of 
{:Xpenditure. These examples of what has been done in the past about 
''lump sum" appropriations could be multiplied indefinitely. 

The Appropriation Bills introduced January 29, 1923, which are 
the subject of this opinion, are not different in kind as far as "lump 
~mm" appropriations are concerned from the Appropriation Acts 
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already on the statute books. They merely go somewhat further 
(but certainly no further than the former appropriations for the 
Game Commission) in the extent to which the "lump sum" idea is 
earried. 

The former practice of the Legis'lature does not determine the con­
stitutionality of appropriations by "lump sums". That depends on 
the question as to whether such "lump sum" appropriations are 
f orbiddern by the Constitution. Turning to the only provisions of 
the Constitution affecting appropriations (set forth above herein) 
we cannot find one syllable of prohibition against this "lump sum 
practice", provided of course that none but "ordinary expenses" 
are included in general approipri.atfon bins·, and pro~ided that 
all the separate bills·, not truly General Appropriation Bills 
each embraces but one subject. 

Therefore I am of the opinion that the objection raised to the 
"lump sum'' appropriations provided for in the said bills intro­
duced January 29, 1923, is purely a legislative one having no con­
stitutional aspect whatev,er; and that the "lump sum" feature of 
the thirty-two bills under consideration is constitutional. 

The Pennsylvania Legislature has heretofore appropriated "lump 
sums" according to their judgment from time to time concerning 
the practical effect of appropriations; and it is clearly within 
the province of the Legislature to increase or decrease its use of 
"lump sums" in appropriation Acts according to their judgment 
as to how the funds of the Commonwealth may be expended best 
in the interests of the public welfare. 

Yours very truly, 

GEORGE W. WOODRUFF, 
Attorney General. 
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Nurses-State Board of Exarniners for Registration of--Secretftry of Bowrd and 
Sta.te Ed1wational Director of Traimng Schools for Nurses-Appointrnent of 
and salaries of-Acts of May 23, 1923, P. L. 351 and June 7, 1923, P. L. 498, 
Sections 415, 2902. 

The inconsistent provisions of the Act of May 23, 1923, having been expressly 
repealed by the Act of June 7, 1923, P. L. 498, Section 2902, the Members of 
the Board must be appointed and the compensation of its Secretary and of the 
State EdU"cational Director of Training Schools must be fixed as provided for 
by the last mentioned Act. 

August 30, 1923. 

Honorable Gifford Pinchot, Governor of Commonwealth of Penn­
sylvania, Harrisburg, Pennsylvania. 

Sir: As requested by you permit me to advise you with respect 
to the effect to be given Act No. 224, Session of 1923, entitled "An 
act to amend sections one, two, three, five and seven aS' amended 
of an Act approved the first day of May one thousand nine hundred 
and nine Pamphlet Laws three hundred and twenty-one entitled 
'An act to provide penalties for the violation of certain provisions 
regarding such registration' by providing for a change in member­
ship of the Board for a change ·in salary of the Secretary, treasurer, 
the educational director and of the members of the Board." 

ThiS' Act provides for the appointment by you of a State Board 
of Examiners for the Registration of Nurses consisting of five 
persons whose terms are to be resIJectively, one, two, three, four, 
and five years. The Act further provides for the election of the 
Hoard of a Secretary, whose salary shall be $3,000. per annum, 
and for the appointment by the Board ..of a State Educational 
Director of Training Schools at a salary of $3,000. per annum. 

The Administrative Code approved June 7, 1923, in Section 415 
also provides for the appointment of a State Board of Examiners 
for the Registration of Nurses. The Board authorized by the Code 
is to consist of five persons of whom one shall be appointed for 
:>ix years, two for four years and two for two years. The Code 
further provides that the Board shall elect a Secretary who shall 
i·eceive such compensation as the Board with the approval of the 
Superintendent of Public Instruction shall determine; and that 
with the approval of the Snperintend!ent of Public Instruction it shall 
also appoint and fix the compensation of a State' Educational Director 
of Training Schools for Nurses. 

Obviously there would be a conflict between the provisions of 
Act No. 224 and of the Administrative Code, were it not for the fact 
that the Code in Section 2902 provides, that all other acts or 
parts of acts inconsistent therewith are repealed including all acts 
inconsistent therewith enacted at the 1923 Session of the General 
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Assembly and approved by the Governor prior to the passage of 
the Code. Act No. 224 was approved by the Governor on May 23, 
1923, so that it clearly falls 'wiifuin the provi:s·ions otf; Section 
2902 of the Code. 

The inconsistent provisions of Act No. 224 having been ex­
pressly repealed by the Code the State Board of Examiners for 
the Registration of Nurses must be appointed under the Code and 
the compensation of its Secretary and of the State Educational 
Director of Training Schools· for Nurses fixed as therein provided. 

Respectfully, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney Genercil. 

Judges-Appointment-Member of Legislature-Constitution, art. ii, sect 3, a.nd 
art. ii, seot. 6-Civil office. 

) 

1. The office of judge of the Court of Common Pleas is a "civil office" within 
the meaning of article ii, section 6, of the Constitution, which provides that "no 
senator or representative shall, during the time for which he shall have been 
elected, ·be appointed to any civil offioce under this Commonwealth." 

2. Resignation by a senator or representative during the four years or two 
ye.ars of the term for which he was elected will not qualify him for appointment 
to a judgeship. 

February 29, 1924. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Penna. 

Sir: The inquiry as to whether or not a representative in the Gen­
eral Assembly, during the time for which he shall have been elected, 
may be appointed to the office of Judge of the Court of Common 
Pleas, has been received by this Department. 

The Constitution of the State, in Article II, Section 6, provides: 

"No Senator or Representative shall, during the 
time for which he shall have been elected, be appointed 
to any civil office under this Commonwealth, and no 
member of congress or other person holding any office 
(except of attorney-at-law or in the militia) under 
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the United States or this Commonwealth shall be a 
member of either House during his continuance in 
office." 

THE OFFICE OF JUDGE OF THE COURT 
OF COMMON PLEAS IS A CIVIL OFFICE. 

A popular definition of the word "office" is to be found in the 
Oentury Dictionary,-"A position of authority under a govern­
ment; the right and duty conferred on an individual to perform 
any part of the functions of government and to receive such compen­
sation, if any, as the law may affix, to such service, more specifically 
called 'public office.' It implies authority to exercise some part ·of 
the power of the State, a tenure of right therein, some continuous 
duration and usually emoluments.ii 

Anderson in his Dictionary of Law, defines an "office'' as "A 
public station or employment, conferred by the appointment of 
government, and embracing the ideas of tenure, duration, emolu­
ments and duties." 

The ideas embraced in this definition are amply sustained by both 
Federal and State authorities. United States vs. Ha;rtwell, 6 Wal­
lace 383 j Bowers vs. Bowers, 26 Pa. 7 4, 77 j Commonwealth vs. 
Gamble, 62 Pa. 349. , 

A civil officer is defined in Bouvier's Law Dictionary as "Any 
officer of the United States who holds his appointment under the 
National Government, whether his duties are executive or judicial 
in the highest or lowest departments of the Government, with the 
exception of officers of the Army and Navy." 

In Ballantyne vs. Bo,wer, 99 Pacific 869, it was held that the office 
of Justice of the Peace is a "civil office under the State" within the 
constitutional provision that "every person holding any civil office 
under the State shall * * * ," the office being provided for by the 
Constitution and General Laws and being connected with the State 
Judicial Department. . 

In Olmsted vs. The Mayor of New York, 42 N: Y. Super. Ct. Rep. 
481, it was ruled that an office consists of a right to exercise a 
public function or employment and to take the fees and emoluments 
belonging to it. It involves the idea of tenure, duration, fees; the 
emoluments and powers, as well a~ that of duty, and it implies an 
authority to exercise some portion of the sovereign power of the 
State either in making, administering, or executing the laws. 

The Constitution of our State provides that: 

"All Judges required to be learned in the law except 
Judges of the Supreme Court shall be elected by the 
qualified electors of tii.e r espective districts over which . 
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they are to preside and shall hold their offices for the 
period * * * ." ' 

Not only this language, but the character of the duties of a Judge 
of the Court of Common Pleas indicates it to be a civil office. The 
incidents of civil office are tenure or fixed duration fees and emolu-

' ' ' ments and power derived directly from statutes. With all of these 
incidents a Judge of the Court of Common Pleas is invested. 

A COMMON PLEAS JUDGE IS A STATE OFFICER, 
OCCUPIES AN "OFFICE UNDER THIS COMMON­
WEALTH" AND NOT A LOCAL OR DISTRICT 
OFFICE. 

In speaking of the powers, duties and jurisdiction of the Courts 
of Common Pleas, the Supreme Court in Leib vs. The Commonwealth, 
9th Watt's, 200, said: 

"The judges of the courts of common pleas exercise a 
high and extensive portion of the judicial power of the 
state. In the counties generally throughout the com­
monwealth, their civil juris.diction is unlimited in 
amount and in the nature of the suits. In addition to 
their original common law jurisdiction, they hear and 
decide appeals from the decisions of justices of the 
peace, and sit as courts of the last r·esort in certioraris 
to such justices. Many branches of equity jurisdiction 
are committed to them. By virtue of their offices, as 
judges of the courts of common pleas, they, by the con­
stitution, compose the courts of quarter sessions and 
orphans' courts, and with the register of wills, the 
registers' courts. They exercise large and various 
jurisdiction in cases of roads turnpikes, canals, rail­
roads, apprentice, pauper, insolvent and divorce causes, 
as well as others confided to them by the common ·Jaw 
and acts of assembly. They are also justices of oyer 
and terminer and general jail delivery, under certain 
restrictions, and have now a limited jurisdi.ction in 
writs of quo warranto. * * * They receive their com­
pensation from the treasury of the State. They are 
amenable to the legislature by impeachment or by ad­
dress of two-thirds for their removal from office. * ~· * 

If such be the character and grade of an associate 
judge of the court of common pleas under our constitu­
tion and Jaws, it seems to us his office cannot be con­
sidered as intended by the legislature_ to be embraced 
within the quo warranto jurisdiction given to that court 
by the act of 14th of June 1836, over persons exercis­
ing a county office. On the contrary, we t~ink the 
court of common pleas of each county is to be con­
sidered as a state court, and the office of an associate 
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judge of that court a state office. It is true the office 
is exercised within a county, but that circumstance 
does not make it a c9unty office." 

In Commonwealth vs. Dumbauld, 97 Pa. 293, it was held by the 
court: 

"That judges of the Common Pleas are state officers 
is not denied: Leib v. Commonwealth, 9 Watts 200. 
While their jurisdiction for many purposes is confined 
to their respective judicial districts, it is equally true 
that for some purposes it extends over the state. Wit­
nesses may be subpoenaed in any portion of the state, 
and their attendance compelled by attachment in any 
county of the state by the Court of Common Pleas of 
such county. In many instances, original process may 
issue from such courts to other counties throughout 
the state. The 3d section of the Ac-t of 13th June, 1836, 
Pamph. L. 572, the Act of 4th March, 1862, Id. 79, and 
the Act of 24th April, 1857, Id. 318, are cited as illus­
trations. Many similar acts might be referred to were 
it necessary. We need not pursue this branch of the 
case further. It is too _plain for argument. We are of 
opinion that a judge of the Court of Common Pleas 
is an officer Fhose jurisdiction extends over the state, 
within the meaning of the 3d section of the 5th article 
of the Constitution." 

And in Commonwealth ex rel. Hyneman, 242 Pa. 244, it was laid 
down by the court: 

"By the third section of the judiciary article of the 
Constitution this court is given original jurisdiction in 
cases of 'quo warranto as to all officers of the Common­
wealth whose jurisdiction extends over the State,' and 
a Common Pleas Judge is such an officer." 

Judges of the Court of Common Pleas in this Rfate are com­
missioned by the Governor. '!.'hey receive their compensation from 
the Treasury of the State and they are amenable to the Legislature 
!Jy impeachment, all of which unquestionably makes them State 
officers or the occupants of "civil office under this Commonwealth." 

THE '!.'ERM FOR WHICH SENA'l'ORS AND 
~·EPRESENTATIVER ARE ELECTED. 

The Constitution of the State, in Article II Section 3, provides: 

"Senators shall be elected for the term of four years 
and Representatives for t he term of two years." 
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' During such terms neither Senators or Representatives are eligible 
for appointment to any civil office, for the plain mandate of the 
Constitution is that "No Senator or Representative shall, during 
the term for which he shall be elected, be appointed to any civil 
office under this Commonwealth." The time of such ineligibility 
is definitely fixed by the constitutional provision. It is the time 
for which he shall be elected and that time in the case of Senators 
is four years, and in the case of Representatives two years. 

Resignation of a Senator or Representative can make no difference, 
for neither can by any act of his own nullify the plain wording and 
intent of the Constitution and change and shorten the time fixed by 
that instrument in which he shall be ineligible for appointment to 
civil office. 

Being therefore of the opinion (1) that the office of Judge of the 
Court of Common Pleas is a civil office; ( 2) that it is an "office 
under this Commonwealth," you are advised that a Senator or 
Representative may not, during the time for which he shall be 
elected, be appointed to such office. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Dep'l,fty Attorney General. 

Public officers_-llemoval--Power to remove-Appointing power-Alderman-Con­
stitutional law. 

1. Whether public officers are appointed to an elective office or not, thE'y "may 
be removed at the pleasure of the power by which they_ shall have bE'en appointed." 

2. Where the Governor has appointed a person to the office of alderman, and it 
appears that such person had not resi~ed in the ward for which he was appointed 
for one year next preceding his appointment, the Governor may correct his mis­
take and remove the person appointed. 

3. The rule which controls the eligibility for E'lection to an office also controls 
the eligibility for an appointment to the same office. 

September 9, 1924. 

Honorable Gifford Pinchot, Governor, Harrisburg, Pa. 

Sir: I have your request for an opinion from the Department of 
Justice on the following:. 

"Statement and Question.-A vacancy occurred in 
the office of Alderman for the Second Ward of the City 
of Williamsport, Pennsylvania. On June 26, 1924, 

U-12 
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you appointed Mr, Philip G. A. deLaBrie as alder­
. man to fill this position. .At the time you supposed that 
he was eligible for appointment. Subsequently it was 
drawn to your attention ·that, as required by Se.ction 
11 of Article V of the Constitution, he had not 're­
sided within the * * * Ward * * for one year next pre­
ceding his election'; but as a matter of fact haa re­
sided in said Second Ward of the City of Williams­
port for only about three weeks at the beginning of 
said 'next preceding year'. Can Mr. deLaHrie be re­
moved by you from his position as Alderman of said 
Second Ward?" 

A study of the Constitution convinces me that Mr. deLaBrie can 
be removed from his· office as an alderman and should be removed. 

There is no doubt but that an action in quo warranto should, 
if the facts are correct, result in a judgment ousting Mr. deLaBrie 
from his office. 

I am equally certain that even if a quo warranto action should 
Le practically necessary to complete his removal, you have the right 
to lay the foundation for such a quo warranto ·suit by yonr own 
action removing Mr. deLaBrie from his office; but in saying this I 
find with regret that I run counter to a long opinion of Henry 
0. McCormick, .Attorney General, given to Governor Hastings 
March 26, 1895, in which Attorney General McCormick held that 
John J. Curley appointed by Governor Pattison to fill a vacancy 
in the position of Recorder of Deeds of the City of Philadelphia, 
this appointment_ by the by being a valid one unlike that of Mr. 
deLaBrie, could not be disturbed in his office merely by an order 
of the Governor until his successor was· elected and qualified. 

I have laid down the rule for the Department of Justice, during 
the time I hold office as Attorney General that opinions of 
previous Attorneys General will not be reviewed· or disturbed ex­
cept for a very strong reasun:. This case of the unwarranted ap· 
pointment of Mr. deLaBrie as Alderman is, I believe, one which 
brings upon the Governor and the Attorney General the duty to do 
everything in their power to cure the mistake in order that some­
thing done contrary to the Constitution ofJ the Commonwealth 
may not continue in force. 

Attorney General McCormick did not overlook the portion of 
8ection 4, of Article VI, of the Constitution which reads: 

"* ~- * Appointed officers, other than judges of the 
courts of record and the Superintendent of Public In­
struction, may be removed at the pleasure of the power 
by which they shall have been appointed." 

In speaking of this constitutional provision he admits that his 
c•pinion makes it difficult to give force and meaning to the phrase 
excepting judgeS' from the power of removal in connection with 
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the phrase "appointed officers". Attorney General McCormick wa8 
able to satisfy himself that reference to the debates of the Constitu­
tional Convention in 1873 showed either that the part of said 
Section 4 quoted above did not mean what it says·, or that the Con­
vention liad intended to omit the words which except judges, and 
failed to do so by inadvertence. 

The debates and other records of the Constitutional Convention 
might and should be consiliered in construing a part of the Con­
stitution if there is· any evident ambiguity. No such ambiguity 
can be found in the part of said Section 4 quoted above. The word 
"appointed" and the phrase "of the power by which they shall have 
been appointed", are clear beyond question. If the constitutional 
question had meant appointive instead of appointed they would . 
have surely used the proper expression. In Section 8, of Article 
IV, the Convention used the words ((electirve office" and in Section 
4, of Article VI, they contrast ((appo.intedJ officers'1 with "officers 
elected by the people". Hence it is clear that the,. Convention had 
in mind two different forms of completely subdividing official 
poi;itions, namely "elective" as compared with appointive (said Sec­
tion 8, Article IV), and "appointed officers" as compared with 
"officers elected by the people". Therefore, if the words "other than 
judges of the courts of record" which modifies "appointed officers" 
had been omitted in said Section 4, it would be plain to me that 
r.ven judges, if appointed by the Governor pursuant to law, might 
be removed at his pleasure; and the presence of an excepting phrase 
concerning "elective officers" (namely judges) to modify the scope 
of the words "appointed officers", shows in conjunction with the 
use of the word "elective" in Section 8, of Article IV, of the Con­
stitution, that the Convention had clearly in mind the distinction 
between "elective officers" and appointed officers" and that it clearly 
recognized that «appointed officers" may include "electfoe officers" 
who have been appointed by the Governor to fill a vacancy. 

In the recent decision of the Supreme Court in the "Soldiers' 
Bonus Suit" (Armstrong et al. vs. King, Secretary of the Common­
wealth) Judge Simpson clearly shows the attitude of the Supreme 
Court concerning the pos'Sibility of ignoring an expression or words 
contained in the Constitution. He says: 

"It is clear that unless we wholly ignore the word8 
'but no amendment or amendments shall be submitted 
oftener than once in five years',-a conelusion for which 
no one does, or reasonably can contend." 

Taking this thought of the Supreme Court it is proper to say that 
no one can reasonably contend that the words "other than judges 
of the courts of record" should he ignored in considering what ·is 
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the meaning of the words "appointed officers" in Section 4, Article 
VI, of the Constitution. ((Apvo·inted officers" cannot possibly be any 
except those which "shall have been appointed". 

The conclusion is irresistible that if any officers are appoiated 
either to an eleotive office or not, such appointed officers of whom 
Mr. deLaBrie is one "may be removed at the pleasure of the power 
by which they shall have been appointed". 'Hence it is within the 
vower of the Governor to remove Mr. deLaBrie from his office, and 
under the circumstance that he was appointed contrary to an ex­
vress prohibition of the Constitution in that he has not resided in 
the Second Ward of the City of Williamsport for one year "next 
r:receding his appointment", it i:,; the duty of the Governor to correct 
his inadvertent · mistake. 

One last question, namely, may the Governor appoint an officer 
to a vacancy in an elective office unless the appointee would be 
eligible to an election to that office at the time of the appointment? 
The asking of tWs question is its answer. The same rule which 
controls the eligibility for election to an office also controls the 
eligibility for an appointment to the same office. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Mines and Mining-Mine Inspectors not "employees" within the meaning of the 
Administrative Gode. (Act of June 7, 1923, P. L. 498, Sections 202, 206. 214, 
222, and 440) . 

Mine inspectors are not "employees" within the meaning of Slo'ction 222 of the 
Act of June 7, 1923, P. L. 498. 

November 12, 1924. 

Honorable P. S. Stahlnecker, Secretary of the ,b;xecutive Board, 
Harrisburg, Pennsylvania. 

Sir: We have the request of the Executive Board to be advised 
whether a Mine Inspector is an "employe" within the meaning of 
Section 222 of the Administrative Code (Act of June 7, 1923, P. L. 
498). 

Section 222 of the Administrative Code relates to the work hours 
and vacations· of "each employe of an administrative department, 
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or of an independent administrative board or commission if em-
11loyed for continuous service." 

By reference to Section 202 of the Administrative Code it appears 
that the "office" of ".Anthracite Mine Inspectors" and ''Bituminous 
Mine Ins·pectors" are made departmental administrative offices with­
in the Department of Mines. Section 206 (b) provides for the ap­
pointment of all departmental administrative officers by the Gover­
nor by and with the adv.ice and consent of two-thirds of the mem­
bers of the Senate. Section 440 of the Code provides, inter alia, that 
the "terms of office" of Mine Inspectors· "shall be as may now or 
hereafter . be provided by law." 

The appointment of "employes" of the s·everal departments, boards 
and commissions (except the Auditor General's Department, the 
Treasury Department, and the Department of Internal Affairs) is 
provided for by Section 214 of the Administrative Code. "Employes" 
are appointed and their compensation is fixed by the several de­
partment heads or independent administrative boards and commis­
sions, subject to the requirement that the number and compensa­
tion of all employes shall be approved by the Governor. 

It is clear that there is a very marked distinction between ''depart­
mental administrative officers'' and "employes" of the several admin­
istrative departments, boards and commissions. When, therefore, 
the Legislature in Section 222 of the Administrative Code made that 
section apply only to employes of administrative departments or of 
independent administrative boards and commissions, it must have 
intended that the section should not apply to "departmental ad­
ministrative officers." 

You are accordingly advised that Mine Inspectors· are not "em­
ployes" within Section 222 of the Administrative Code. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorne.y General. 

http://hereafter.be
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Justice of the peace-Aldermanr--Vacancy in office--Oonsideration for infamous 
orime--Appointment by Governor. 

Where an alderman has been convicted of an infamous crime and sentenced to 
p·rison and to di,squulification from holding any puhlic office in the future, a 
vacancy is created in the office which the Governor may fill by appointment. 

December 29, 1924. 

Honorable Gifford Pinchot, Governor of Pennsylvania, Harrisburg, 
Penna. 

Dear Governor Pinchot: In answer to your inquiry concerning the 
Aldermanship in the First Ward of the City of Allentown, Penna., 
I have considered the cas·e as follows: 

Horace W. Geary, duly elected Alderman for that position, was 
indicted for misdemeanor in office on the counts of (a) extortion by 
taking i:llegal fees; (b) extortion by means of threats; (c) accept­
ance of bribe. Horace W. Geary was convicted of the above misde­
meanor and on November 17, 1924, Honorable Claude T. Reno, Presid­
ing Judge of Lehigh County, impos·ed a fine of $500.00 for extortion, 
and another fine of $500.00 for acceptance of bribe, together with 
costs of the prosecution. 

Also imposed on account of the extortion an imprisonment of one 
(1) year in the Lehigh County Jail, "wnd furthermore, that you 
(Horace W. GewrJJJ be and are hereby renioved from the office of 
Alderman of the First Ward of the City of Allentown, in the County 
of Lehigh wnd State of Pennsylvania." 

Also imposed on account of bribery a sentence of impris'Onment in 
the Lehigh County Jail for a period of five (5) years from the ex­
piration of the sentence of imprisonment imposed on account of ex­
tortion, making a total imprisonment of six (6) years in the Lehigh 
County Jail. 

Also that the five (5) year imprisonment is to be suspended for 
a period of five (5) years· from the expiration of the previous sentence, 
such suspension being conditi'oned upon the good behaviol' of the 
defendant during said five (5) year period. 

And also, Judge Reno added to the sentence disqualification 
from holding any public office in this Commonwealth in the future . 

Because of the conviction and the sentences imposed, Horace 
W. Geary is· unable to perform the duties of Alderman for the year 
of imprisonment which he must undergo, and is also disqualified 
by the sentence of the court from holding any public office in this 
Commonwealth during the rest of his life, of course including the 
position of Alderman from which Judge Reno ousted him by the 
above sentence. In other words, Geary could not resume his duties 
as Alderman at the end of his imprisonment because of the Ja,st item 
of s·entence set forth above, 
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1 ou ask whether, under the above circumstances, there is a vacancy 
lll the position of Alderman in the First Ward of the City of Allen­
town, Pa., such that it would be proper for you to appoint a successor 
to Horace W. Geary to serve until the next time when Aldermen 
may be elected. 

Section 4 of Article VI of the Constitution provides that­

"All officers * * * shall be removed on conviction of 
misbehavior in office or of any infamous crime_" 

Section 8 Article IV of the Constitution provides that the Governor 

"shall have power to fill any vacancy that may happen, 
during the recess of the Senate, * * * in any other elec-
tive office which he is or may be authorized to fill." 

Section 3 of the Act of March 22, 1877, P. L. 12, provides that 

"if any vacancy shall take place (in any aldermanship 
for any reason) * * ~, such vacancy shall be filled by ap­
pointment by the Governor until the first Monday of 
May :mcceeding the next ward * * * election." 

Pursuant to the above:! provisions of the Constitution and the 
conviction of Horace W. Geary for an infamous crime, namely, ex­
torti'on and bribery, and his consequent removal from office by 
sentence of the trial Judge, a vacancy exists in the Aldermanship in 
the First Ward of the City of Allentown, Penna., and pursuant to 
the Constitution and the law enacted pursuant thereto, the Governor 
has power to fill the vacancy thus created. 

Yours very truly, 

DEPARTMENT OF JUSTICE 

GEORGE W. WOODRUFF, 
Attorney Genernl. 
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OPINIONS TO THE DEPARTMENT OF HEALTH 

fJtate Health Departm&nt-Oonfide-ntia.l Reoords-Subpoena From Court for Their 
Productio11r-Discretion. 

The State Department of Health is not required to produce medical records 
of patients treated at state clinics or state sanatoria when subpoenaed so to do 
by a court of record in the state, when in the opinion of the health authorities 
the production in open court of confidential records procured solely In their official 
capacity would be inimical to the public welfare. 

January 29, 1923. 

Colonel John D. McLean, D ~puty Commissioner, Department of 
Health, Harrisburg, Pa. 

Sir: This office is in receipt of your inquiry as to w he th er or not 
you are required to produce medical records of patients treated at 
State clinics or State sanatoria wh~n subpoenaed so to do by a 
Court of Record in the State of Pennsylvania. 

The question i~<; a very broad and important one as the principles 
applying to the records in your office will apply to other records on 
file in the various offic e~ of the Commonwealth. Because of the 
broad application of this ruling we have given extensive study to 
your question. 

The government of the State of Pennsylvania is vested in three 
distinct d epartments: the executive, the judicial and the legislative. 
No one of these may encroach upon the prerogatives of another. 

In the case before us we have an apparent conflict between the 
authority of th ~ ,Judicial Department and that of the Executive De­
partment. An officer of the Department of Health, which is a 
branch of the Executive Department of the government, does not 
"'ant to present certain data, which he considers confidential 
and which was obtained purely in his official capacity, in a hearing 
before the Court. The Court desires such data and issues a subpoena 
directing the officer of the D epartment of Health to produce such 
records for the inspection of the Co'urt and for use as evidence in 
the case before it. We need hardly say that w2re such records the 
personal property of a citizen or a corporation it would be neces­
sary to produce them. Where however, th oy are procured by an 
official of the Commonwealth in his official capacity, a grave question 
arises. 

In 1815, in thci case of Gray against Pentland, S er,qcant cG Ra.wle's 
Rep. 23, certain public r 2cords were involved. The case was a suit 
for libel alleged to have been published by Gray by way of a de­

(187) 
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position before a justice of the peace. This deposition was then 
forwarded to th e Governor of the Commonwealth and was apparently 
the only evidence of the libel. The law would not permit the plain­
tiff to introduce oral testimony concerning this libel so long as 
the written document was in existenc ~, and the Governor refused to 
deliver the document to the Co·urt so that the plaintiff was seriously 
handicapped in the presentation of his case. 'l'he Court held, how­
ever, that even though it was apparently very unfair to the plaintiff 
to reject his oral testimony, it could not be accepted, Justice Yeates 
commenting thereon as follows: 

"But hard as such a case confessedly is, the streams 
of justice must flow in their accustomed channels. 'l'he 
rules of evidence, founded in good sense, and the ex­
perience of mankind, must be adhered to. The law ab­
hors parol evidence of the contents of written instru.­
ments, and considers it as highly dangerous. * * * H ~re 
it is admitted, that the libellous paper, which is the 
foundation of one of the counts in the declaration, exists 
on the files of the chief magistrate, although it has not 
been in the power of the defendant in error to produce 
it on the trial. * * *" 

Justice Brackenridge, in the same case, says: 

"As to the Governor, in this case, heing compellable 
to give the deposition or writing transmitted to him, 
I incline to think it cannot b~ done. It must be a matter 
within his descretion, to furnish or to refuse it; and 
this on ground of public policy. * * *" 

Chief ,Justice Tilghman also expressed his opinion on this point 
in the same cas 3 in the following language: 

"* * ~- It would seem reasonable, therefore, that the 
Governor, who best knows the circumstances 1under 
which the charg2 has been exhibited to him, and can best 
judge of the motives of the accuser, should exercise 
his own judgment with respect to ·the propriety of 
producing the writing. It is not to be presumed, that 
he would protect a wanton and malicious libeller. And 
even if he should, it is better that a few of the guilty 
sho'llld escape, than a pr2cedent be established, by which 
many innocent persons may be involved in trouble. 
* * *'' 

This precedent, unreversed, seems to substantiate the general prin­
ciple that information secured by the Chief Ex ~cutive of the Com­
monwealth in his offi'cial capacity may or may not be divulged by 
him in the Courts of the Commonwealth as his own judgment may 
dictate. 
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This question was again apparently fairly raised in the case of 
the Appeal of Hartranft, et -al., 85 Pa. 433. In that case there was 
an attempt to attach certain officers of the State government who 
refus ed to appear and testify. While there was perhaps a fatal 
irregularity in the subpoena, yet, for the purpose of deciding the 
main question at issue, this irregularity was waived. Mr Justice 
Gordon, in his opinion in this case, sets forth the following principles: 

"For the purposes of this case, however, we may 
ad~it the ~e~ular~ty of this subpoena and that, upon an 
ordmary c1t1zen, it would have been binding and obli­
gatory, for we regard the question of the liability of 
the appellants to attachment, in any event, the prime 
one of this case. In order to resolve this, we must first 
understand who the persons a.re, against whom the 
court has directed its attachment and for what purpose 
they have been subpoenaed. They are the Governor of 
Pennsylvania, the Secretary of the Commonwealth, the 
Adjutant General, chief officers of the Executive De­
partment of the state government, and two officers of 
the National Guard; the latter subordinates acting 
under th e orders of the former.** * It will be observed 
that these pers·ons are subpoenaed for the purpose of 
compelling· a revelation of such things as have come to 
their knowledge in their official capacities, and which 
strictly belong to their several departments as officers 
of the Commonwealth. This is clearly set out in the 
answer, by the Attorney-General, to the application ror 
the attachment, and there has ·been no denial thereof 
upon the argument before us. In order to simplify 
matters, we may treat this cas e just as though the pro­
cess, first and last, were against the Governor alone; 
for if he is exempt from attachment because of his 
privilege, his immunity protects his subordinates and 
agents. The general principle is, that whenever the law 
vests any person with the power to do an act, at the 
same tim a constituting him a judge of the evidence on 
which the act may be done, and contemplating the 
employment of agents thl'()lugh whom .the ~ct is. to be 
accomplished such person is clothed with discretionary 

d '· d h . d * * *" powers, an is quoa oc a JU ge. 

There remains for consideration, perhaps, only the question as to 
what would ha.ppm were we to find the law to be that the Governor 
or his subordinates must answer to S'ubpoenas issued ih the various 
Courts of the Commonwealth. Suppose a subpoena were issued to 
the Governor of Pennsylvania to appear in the Courts of Erie 
County, regardless of the inconvenience to the public business in 
Harrisburg or of the time it might take from his official duties, and 
he is bound to obey such s'llbpoena. He would thereupon become 
liable to obey subpoena issued in any county of the Commonwealth 
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at any time. If he were so liable and did not appear, an attachment 
rnuld issue and he would be forcibly brought into Court or detained 
in prison. 'Ye need pursue this course no further. It would be a 
vain thing . to say that such subpoenas must be obeyed, but that 
there is no method of enforcing obedience. 

The proper interpretation of the law and the Constitution in this 
case appears to be that the Governor, and, through him, his executive 
subordinates, shall be tln judges of whether or not communications 
which Courts desire to have presented to them under subpoena are 
such as should be considered private records and are such as it · 
would be against th e public policy of the State to disclose. Having 
once determined this, he should thereupon produce the records in 
.obedience to the subpoena or refuse to produce them in the exercise 
of his executive prerogatives. 

"* * ·x- In oth ~r words if, from such analogy, we once 
begin to shift the supreme executive power, from him 
upon whom the constitution has conferred it, to the judi­
ciary, we may as well do the work thoroughly and con­
stitute the courts the absolute guardians and directors 
of all governmental functions whatever. If, however, 
this cannot be done, we had better not take the first step 
in that direction. w· e had better at the ou.tstart recog­
nize the fact, that the executive department is a co­
ordinate branch of the government, with power to judge 
what should or should not be done, within its own de­
partment, and what of its own doings and communi­
cations should or should not b~ kept secret. and that 
with it, in the exercise of these constitutional powers, 
the courts have no more right to interfere, than has 
the executive, under like conditions, to int2rfere _with 
the courts. ~- .,. ~-" 

Avpcal of Hartranft, rt al., 85 Pa. 483, at page 4.t,5. 

"Again, the Governor, having a proper regard for the 
dignity and welfare of the peopl) of the Commonwealth, 
is not likely to submit himself to imprisonment, on the 
decree of the Comt of Quarter Sessions, or to permit 
his officers and coadjutors to :be thus imprisoned. Were 
we, then, to permit the attempt to enfo1·ce this attach­
ment, an unseemly conflict must result between the 
executive and judicial departments of the government. 
ViTe need not say that prudence would dictate the 
avoidance of a catastrophe such as here indicated. * * *" 

Appeal of Hartranft,. et al ... 85 Pa. 483, at page 446. 

In the case of Thompso-n v. The Gcnna;n l' alley Railroad Co., 22 
N. J. Eq. R. 111, the Governor refused to obey a subpoena diices 
tecuni on the ground that his duty required him not to appear or 
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produce the paper required ncjr to :('mlbmit his official acts, ,as 
Governor, to the scrutiny of any Court. The text-books generally 
state the law to be that the President of the United States the 
Governors of the several States, and their cabinet officers ar~ not 
bound to produce papers nor to disclose information committed to 
them in a j·udicial inquiry when, in their judg~ent, the disclosure 
would, on public grounds, be inexpedient. 

In the Appeal of Hartranft, s1ipra, Justica Gordon further says: 

"* ~ * Thus, the question of the expediency or inex­
pediency of the production of the r~quired evidence is 
referred, not to the judgment of the court before which 
the action is trying, but of the officer who has that 
evidence in his possession. · 'l'h~ doctrine that the officer 
must appear and submit the required information or 
papers to th 2 cO'u,rt, for its judgment as to whether they 
are, or are not proper mattt:rs for revelation, is success-
fully met and settled in the case of Beaton v. Skene, 5 
Hurlst. & N. 838, per Pollock, C. B. It was there held, 
that if the production of a state paper would be in~ 
jurious to the public interest, the public welfare must be 
preferred to that of the private suitor. The q111estion 
then arose, how was this to be determined? It must 
be determined either by the judge or by the responsible 
crown officer who haS' the paper. But the judge could 
come to no conclusion without ascertaining what the 
document was or why its publication would be in­
jurious to the public service_ Just here, however, oc­
curred this difficulty, that, as judicial inquiry must 
always be public, the- preliminary examination must 
give to the document t~at very publicity which it might 
be important to prevent. The conclusion reached was, 
that from necessity, if for no other reason, the question 
must be left to the judgment of the officer." 

In the famous trial of Aaron Burr the President of the Uiiited 
States refused to appear hefore the Judges and produce a certain 
letter alleged to have been written by General Wilkinson_ The 
Courts there held that the President, without assigning any reason 
whatever for withholding the paper, might decide on his own 
authority whether or not he should do so. Of the weight of the 
reasons for and against producing it he himself was the judge. 

I am of the opinion, therefore, and so advise you, that where 
officers of your Department, being a branch of the executive authority 
of the State government, are subpo~naed to appear and bring with 
them certain confidential records procured solely in their official 
capacity you shall judge in the first instance as to whether or not 
the production of such records would be inimical to -the public wel­
fare; that having so determined, you shall act accordingly, and that 
if, in your judgment, such ri>'.cords should not be produced, you 
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should make respectful presentation to the Court of your opinion 
in the matter, expressly disavowing any disrespect for the dignity 
and authority of said Court, but setting forth your conviction that 
YO'U must determine in the first instance from VOUr knowledge of 
the re~ords whether or not they are such as slio~ld be made public. 

Very truly yours, 

STERLING G. McNEES, 

A_dditional Deputy Attorney General. 

Department of JI ealth-A ttthority to purchase supplies-Act of June "I, 1923, 
P. L. 498, Sections 501, 1802 and 2103. 

The Department of Health under the Act of 19Z3, supra, may purchase medi­
cines, medical and surgical supplies required by it and materials and supplies 
for the tuberculosis sanatoria maintained by it. Ali other materials and supplies 
required by the department must be purchased through the Department of Prop· 
erty and Supplies. 

August 24, 1923. 

Dr. Charles H. Mirn~r, Secretary of Health, Harrisburg, Pa. 

Sir: Your request for an opinion as to the rights of the Purchas­
ing Division of your Department, and what supplies may be pur­
chased by said Division working in harmony with the Department 
oi Property and Supplies, has been received. 

Section 2103 of the Act of June 7, 1923, known as the Administra­
tive Code, sets forth the powers and duties of the .Department of 
Pr·operty and Supplies in respect to Standards and Purchases, and 
in Clause (e) makes it the duty of the said Department. 

"To act as the purchasing agency for any department, 
board, or commission which by law iS' authorized to 
purchase materials or supplies and pay for the same out 
of fees or other moneys collected by it, or out of moneys 
specifically appropriated to it _by the General As­
sembly;" 

Under the powers and duties of the Department of Health and its 
Departmental, Administrative and Advisory Boards set forth in 
Section 1802 of the same Act, it is provided in Clause (b) that part 
of the powers _of the said Department are, 

"To purchase such medicines, medical and surgical 
supplies, and materials as may be necessary.to carrv on 
the work of the department;" v 

http://neces.sary.to
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Any apparent inconsistency between these two provisions is amply 
covered by Article V of the Act which deals with "Powers and Duties 
in general," and co-ordination of work. In Section f'i07 the following 
provision is found: 

"Purchases.-It shall be unlawful for any adminis­
trative department, other than the Department of Prop­
erty and Supplies, or for any independent administra­
tive board or comm1ssion, or for any departmental ad­
ministrative body, board, or commission, or for any 
advisory board or commission, to purchase any furni­
ture, materials, or supplies, exceprt:: 

"(a) The Department of Health, which shall have 
the right to purchase medicines, · medical and surgical 
supplies required by the department, and furniture, ma­
terials and supplies for the tuberculosis sanatoria 
maintained by the department." 

This specifies just what the Department of Health has t~e rl.ght 
to purchase. It may through its Purchasing Division buy medicines, 
medical and surgical supplies, materials and supplies for the tuber­
culosis sanatoria maintained by the Department. This enumeration 
is the limit to which the Department of B:ealth may go, and any 
other material or supplies r~quired mu~t be purchased by the De­
partment of Property and Supplies acting as Purchasing Agent. 

Yours truly, 

J. W. BROWN, 
Deputy Attorney General. 

Vaccination Certificates-Major and 11£.inor Surgery-Osteopathic Physicians­
Rights Under A.ct of June 12, 1923. 

Vaccination is not such an operation as to bring it under the head of major or 
operative surgery, and the proviso in Section 12 of the Act of June 14, 1923, 
relating to osteopathy, has no application to certificates of vaccination. Osteo­
pathic physicians have the right to sign vaccination certificates and when so signed 
they must be accepted as valid. 

September 11, 1923. 

Dr. Charles H. Miner, Secretary of Health, Harrisburg, Pa. 

Sir: This Department is in receipt of your letter asking whether 
or not under the Act of June 14, 1923 an osteopathic physician has 
a right to sign vaccination certificates. 

U-13 
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Section 11 of the Act provides: 

"Every license to practice as an osteopath.ic physi­
cian, issued by the Stfil;e Board of Oste~path1c ~xam­
iners, shall authorize the holder thereof to practice os­
teopathy in all its branches, including minor surgery 
* * *" 

Section 11 ( b) provides: 

"Every license issued by said Board to practice sur­
gery shall authorize the holder thereof to practice _major 
or operative surgery * * *." 

A license to practice osteopathy carries with it the right to prac­
tice minor surgery, and a license to an osteopathic physician to 
practice surgery entitled such physician to practice major or opera­
tive surgery. Vaccination, however, is not such an operation as to 
bring it under the head of major or operative surgery. 

Section 12 of the Act provides : 

"Osteopathic physicians and osteopathic surgeons 
shall observe and be subject to all State and municipal 
regulations relating to the control of contagious dis­
eases, the reporting and certifying of births and deaths, 
and all matters pertaining to public health, the same as 
physicians of other schools, and all such reports and 
certificates, when made or issued by osteopathic physi­
cians license'd under the laws of the Commonwealth, 
shall be accepted by the persons, partnerships, corpora­
tions, officers, boards, bureaus or (department). depart­
ments to whom the same are made, with the same force 
and effect as reports or certificates issued by physicians 
of other schools; and surh osteopathic physicians shall 
be entitled to the same fees and compensation as is pro­
vided by law for physicians of any other school; Pro­
vided, That no report or certificate made under the pro­
visions of this section, in connectfon with a case in­
volving operative surgery, shall be valid unless the same 
is made by an osteopathic surgeon duly licensed to prac­
tice operative surgery under the provisions of this 
act." 

As said before, vaccination not involving major or operative sur­
gery, the proviso contained in Section 12 of the Act does not apply 
to certificates of vaccination. 

All osteopathi_c physicians are subject to all State and muncipal 
regulations relating to the control of contagious diseases, report­
ing and certifying all births and deaths and all matters pertaining 
to publlc health, and all reports and certificates issued by a licensed 
osteopathic physician must be accepted by the persons, partnerships, 
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corporations, officers, boards, bureaus or departments to whom the 
sanie are made, just as such reports and certificates are received 
when issued by physicians of other schools. 

This includes the right to sign vaccination certificates, and when 
s.o signed the certi~cates must be accepted. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 

Wat,ers-Pollution of streams-Offensive tastes and odors-Power of Sanitary 
Water Boardr-Ad~inistrative Code of June 7, 1923. 

Unc·er section 1810 of the Administrative Code (Act of June 7, 1923, P. L. 498), 
"the authority to prevent the pollution of public water supplies by substilnces which 
give to the water offensive tastes and odors, although they do not directly affect 
its bacteriological or disease-carrying quality, is vested in the Sanitary Water B-Oard. 

April 12, 1924. 
Honorable Charles E. Miner, M. D., Secretary of Health, Harrisburg, 

Pa. 

Dear Sir: On February 26th, you requested the opinion of the 
Attorney General on the question whether or not the Department of 
Health has authority to prevent the pollution of streams which are 
sources of public water supply, by substances which give to the water 
offensive tastes and odors but do not directly affect its bacteriologi­
cal or disease-carrying quality. 

You then had specifically in view the Schuylkill River and the 
water supply of the City of Philadelphia. A brief examination of 
the question was made and th~ views of this Department were in­
formally conveyed to Mr. Stevenson of your Department on the 5th 
of March, as the basis for a conference which he was about to hold 
with the authorities of the City of Philadelphia. Further examina­
tion of the question was at that time postponed because of the pres­
sure of other urgent matters before this Department. 

You have now informed me that you are about to confer with the 
health authorities of other States in. the Ohio Valley and that the 
same question is likely to come up at that conference. Yo.u have, 
therefore, renewed your request for a formal opinion. 

Sections 8 and 9 of the Act of April 27, 1905 P. L. 312, -gave _ to 
your Department very broad r)owers "to 'protect the health-of the 
people of the State and to d!etermine and employ the most efficient 



196 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

and practicable means for the prevention and suppression of disease. 
The Commissioner of H ealth shall cause examination to be made of 
nuisances or questions affecting the security of life and health in any 
locality. •· * ·* The Commissioner shall have power and authority 
to order nuisances detrimental to the public health or the causes of 
disease and mortality to be abated and removedJ." The statutes of 
other States and other statutes of Pennsylvania with respect to cities 
within the Commonwealth, make similar broad grants of power for 
the same purpose. 

No adjudicated case has been found upon the question whether 
powers thus broadly defined includ!e the power to prevent offensive 
tastes and orders in public water supplies which are otherwise whole­
some. 'l'he answer to your question must be made in the light of 
general principles as applied to known facts and conditions. 

The statute requires you to protect the health of the people of the 
State and leaves to you the determination of what are the most ef­
ficient and practical means for the prevention of disease. It requires 
you to cause examination to be madie of questions affecting the se­
curity of health in any locality. It empowers you to order the 
causes of disease and mortality to be abated and removed. There ts 
nothing in this statute to indicate any intention by the Legislature 
to exclude from your powers and duties any cause of preventable 
disease of any kind. 'L'he question, therefore, resolves itself into 
this: Are offensive tastes andJ odors in otherwise wholesome public 
water supplies a cause of preventable disease? 

'l'his is a question of fact peculiarly within the knowledge of your 
·Department. Concerning it, you say: "Experience covering many 
yea.rs has demonstrated that when offensive tastes and odors are 
present in a public water supply, even though it be bacteriologically 
satisfactory, the people will not drink the offensive water and hence 
their health is menaced through not using the quantity of water for 
drinking purposes required for the maintenance of a state of health. 
And furthermore, in lieu of the bacteriologically safe water, the pub-
1,ic resort to unknown and oftentimes dangerous waters, such as 
from springs, wells or bottled waters which are palatable but may 
not be pure.'' 

It cannot be questioned that an abundance of water must be con­
sumed by every human being for maintaining his health and that 
any action or neglect which reduced the quantity available to him 
beyond a certain point would impair his health. The case presented! 
by you is one where the quantity available to him is not absolutely 
reduced but is made so offensive that many persons will not drink 
the quantity required for the maintenance of health. I am of the 
opinion that this is in effect a reduction of the quantity of available 
water necessary for the maintenance of public health. 
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The law deals with men as they are. It is true that any man could 
force himself to drink of the offensive water enough to maintain his 
health, but if as a matter of fact the great majority of men, or a 
large number of them, will not do this but will either reduce the quan­
tity they 0dlrink below that required for health or will resort to un­
known and potentially dangerous sources of supply, the public health 
will b~ injuriously affected. 'rhus pollution of the character now 
under discussion becomes "a cause of disease and mortality" that 
your Department has authority to abate and remove within the mean­
ing of the statute, which also empowers you to determine and employ 
the most efficient and practical means for the prevention of disease. 

Adjudiicated cases show that such general broad powers for the 
protection of the public health as are granted to your Department 
have been very liberally construed by the Courts. For example: 
health, authorities may require the fencing of a city lot to prevent 
persons other than the owner from depositing filth upon it (Wistar 
vs. Addicks_, !} Phila. 145). They may compel the filling of wet and 
swampy land (Kennedy vs. Board of Health, 2 Pa. 366.) 

In the case of State vs. Lederer, 52 N .• T. Eq. 675, the nuisance 
complained of was offensive odors from a fat-rendlering establish­
ment which grossly polluted the air. In addition to evidence of di­
rect disturbance of health through nausea and the like, it was shown 
that the odors induced many persons to close their windlows at night 
in warm weather which made their rooms so uncomfortable that 
their sleep was disturbed. The Court gave consideration to this in­
direct effect of the odors upon health and ordered that the nuisance 
be restrained!. 

In the case of City of McKeesport agaiii.st Carnegie Steel Com­
pany, 66 Pittsb. L. J. 695, the defendant caused and permitted refase 
flul.d to discharge into a tributary of the Monongahela River from 
which the plaintiff's w:;i,ter supply was taken. The odor of this by­
product was foul and the resulting taste of the water offensive and 
nauseating, rendering it unpalatable andJ unfit for drinking purposes 
and _domestic use as well as injurious to health. The plaintiff sought 
to restrain the defendant from polluting thtp riVer in this manner. 
The Court held that the "plaintiff's duty to supply its inhabitants 
reasonably pure and palatable water cannot be questioned," and de­
creed that a preliminary injunction be issued to prevent the wrong. 

I therefore conclude that an industrial plant may be required to 
so treat the waste discharged by it to waters of the State used as 
sources of public water supply as to prevent the pollution o.f such 
water supply with offensive tastes and odors. 

You have also asked informally whether or not this authority 
should now be exercised by the Sanitary Water Board. 
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Section 1810 of the Adlministrative Coqe (Act June 7, 1923, P. L. 
498) enumerates and defines the powers and duties of the Sanitary 
Water Board as follows: (a) Transfers to the Board the powers of 
the Commissioner of Health, the Governor and the Attorney General 
under the Purity of Waters Act to control stream pollution by sew:. 
age (defined as matter containing human or animal excrement) ; (b) 
transfers to the Board all other powers of the Department of Health 
with regard to permits for · sewage disposal works and! sewer sys­
tem8'; ( c) transfers to the Board the powers of the Department of 
Fisheries, the Commissioner of Fisheries, and the Water Supply 
Commission with regard to· stream pollution ; ( d) em powers the 
Board t6 determine questions of fact as to pollution certified to it by 
the Public Service Commission; ( e) empowers the Board to make 
rules and regulations for the effective administration and enforce­
ment of the laws against stream pollution; (f) empowers the Board/ 
to investigate and report ways and means of eliminating from 
streams polluting substances, to determine and recommend methods 
of preventing pollution and to investigate wastes discharged into 
streams, etc.; (g) empowers the Board to call upon the Department 
of Health to make inspections, conduct investigations and do other 
things necessary andl proper in the exercise of the powers of the 
Board. 

It is the obvious purpose of section 1810 to concentrate in the 
hands of the Sanitary Water Board all the powers for the prevention 
of stream pollution which were formerly divided among the De­
partments, Commissions, and ' officials, mentioned in that section. I 
am of the opinion that the authority to prevent the pollution of pub­
lic water supplies by offensive tastes and odors is vested by section 
1810 of the Administrative Code in the Sanitary Water BoardJ. 

Though not covered by your inquiry it may be proper to suggest, 
in view of your proposed conference on this question with the health 
authorities of other States in the Ohio Valley, that consideration be 
given to embodying whatever conclusions are reached by the con­
ference in a compact among the States affected, to be approved by 
Congress. This procedure has many advantages over what is gener­
ally called "uniform legislation." 'l'he latter can be repealed at any 
time by any one of the States at its pleasure, whereas a compact d!uly 
entered into and approved by Congress is binding on all the States 
so that an attempt to repeal it by any one of them alone would be 
void because prohibited by the clause of the Federal Constitution 
which forbids the States to make any law impairing the obligation 
of contracts. 

Very sincerely yours, 

PHILIPP. WELLS, 
Deputy Attorney General. 
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0,PINIONS TO THE DEPARTMENT OF HIGHWAYS 

Bridge$--Oounty bridges-Bridge on State high.way-Repairs-Lost recor~A.ct. of 
May S1, 1911. 

1. The duty to maintain a bridge forming part of a State highway oullt under 
the Act of May 31, 1911, P. L. 468, rests upon the county, and not upon the Com­
!llOnwealth, where the duty rested upon the county at the time of the passage of 
the act. 

2. :Where a bridge has for many years been treated as a county bridge, the 
county commissioners cannot deny in 1922 that it is a county bridge because of the 
loss of a court record of the date of 1855. 

January 29, 1923. 

Honorable P. D. Wright, State Highway Commissioner, Harrisburg, 
Pa. 

Sir: Your communication with file attached in reference to a 
certain bridge on State .Highway Route No. 187, near Murraysville, 
and asking what proceeding to take in the matter has been received 
by this Department. 

From the. record in this case it appears that part of the Pittsburgh 
and New Alexandria turnpike road in Franklin Township, Westmore­
land County, was abandoned prior ~o the year 1855. It 11zlso appears 
that the bridge in question is part of the road which was formerly 
the Pittsburgh and New Alexandria turnpike road, and that it was 
built many years ago and subsequently rebuilt. In August, 1855, the 
following petition was presented to the Court of Quarter Sessions 
of Westmoreland County by divers inhabitants of Franklin Township, 
in said County: 

."In the Court of Quarter Sessions of Westmoreland 
County, Penn'a. 

"In Re } 
Bridge across the North No. 20 August Term 1855. 
branch of Turtlecreek west 
of M urraysville. 

"The petition of divers inhabitants of the Township 
of Franklin, setting forth that owing to the abandon­
ment of that part of the Pittsburgh and New Alexan­
dria Turnpike Road being within said township in its 
present dilapidated condition the bridge in said Town­
ship being entirely swept away by the late flood and 
it being the duty of the supervisor under an act of As­
sembly dated 19th April, 1844, to take cP..arge of and 
repair said part as other County roads. 

(201) 
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'"l'he Township will be compelled to pay a road tax 
unprecedented and to the utmost of their ability for 
ordinary repairs. That the rest of said road is entirely 
useles·s for want of a bridge over said North Branen. 

"That the erection . of said bridge will require more 
expense than it is reasonable the said Township should 
bear, Pray the Court to appoint proper persons to 
view the premises and · take such order on the subject 
as is required and directed by the act of Assembly in 
such cases made and provided. Filed 22 August 1855. 
28 August 1855 Court appointed, Wm. Greer, OJ::>adiah 
McKown, and George Walters, Wm. Greer to give. 
notice. November 29th, 1855, read. 27th August 1856 
report of viewers approved by the Court." 

The Act of June 13, 1836, P. L. 551, Section 35, provides as follows: 

"When a river, creek or rivulet over which it may 
be necessary to erect · a bridge crosses a p!J.blic road or 
highway, and the erecting of such bridge requires more 
expense than it is reasonable that one or two adjoin­
ing townships should bear, the court having jurisdic­
tion as aforesaid, shall, on the representation of the 
supervisors, or on the petition of any of the inhabitants 
of the respective townships, order a view, in the man­
ner provided for in the case of roads, and if on the re­
port of viewers, it shall appear to the court, .grand jury, 
and commissioners of the county, that such bridge is 
necessary, and would be too expensive for such township 
or townships, it shall be entered on record as a county 
bridge." 

The language of the petition followed strictly the words of the 
Act and averred affirmatively "that the erection of said bridge will 
require more expense than it is reasonable the said township should 
bear." 'l'he report of the Viewers, approved by the Court August 
27, 1856, has disappeared from the office of the Clerk of the Quarter 
Sessions and cannot be found, but the records go still further. In 
.July, 1897, the Commissioners of Westmoreland County passed a 
Resolution, which is recorded in the Minute of July 2, 1897. The 
Minute is a,s follows: 

"By Reamer and Dinsgi«;!re moved that the Murrys­
ville bridge on the Pike near the pumping station, at 
Murrysville, be repaired by the Pittsburgh Bridge 
Company, using as much of the Old . material as pos­
sible to guarantee a first-class joh: the Superstructure 
not to exceed $800, and masonry at $5.00 per cubic 
yard including cement work to be done under our in­
structions and supervision." 

From the foregoing facts the conclusive resumption is that the 
bridge on State Highway Route No. 187, near Murraysville, was a 



No. 5 OPINIONS OF THE ATTORNEY GENERAL. 203 

county bridge, at least before 1897, and the present county author­
ities are estopped from saying it ought not to be regarded as such 
because a record is missing. 

In Commonwealth em rel. vs. D~c-key, et al. 262 Pa. 121, which was 
a bridge case with many features like the one under consideration, 
it was held: 

"The present county authorities are estopped from 
saying that it ought not to be regarded as such merely 
because a record is missing which it was the duty of 
their predecessors to preserve. * * * and the present 
county commissioners, in their effort to impose upon 
the State the duty of rebuilding tl1e bridge, are not to 
be peripitted to take advantage of the failure of some 
former board of county' commissioners to preserve this 
record of sixty years ago. If it had been preserved, 
the presumption is it would show that the county com­
missioners of 1856 had_ done everything required of 
them as public officials by the County Bridge Act of 
1836, for omnia praesumuntur rite esse acta." 

If the petition of divers inhabitants of Franklin County, presented 
in 1855, complied with the Act of 1836, and we think it did, then the 
bridge became a county bridge, and under the Act of May 5, 1876, 
P. L. 112, the county commissioners are required -to rebuild it if it 
has been "'blown down, destroyed, partially destroyed OI'" swept 
away by floods, freshets, ice, storm, fire or other casualty." 

By the Acts of April 20, 1905, P'. L . 237, April 25, 190'7, P. L. 104, 
and March 15, 1911, P. L. 21, the repair and maintenance of the 
road, i:Ocluding the bridge, rested at the passage and approval of 
the Sproul Act of May 31, 1911, P. L. 468, on Westmoreland County. 

-By the repeal of the Act of March 15, 1911, P. L. 21, the duty of 
maintaining and repairing the bridge involved in this question _was 
reimposed upon the County of Westmoreland and continues to rest 
upon it under Section 34 of said Act of May 31st, 1911 : Common­
wealth em rel. _ vs. Grove, et al., 261 Pa. 504. 

The duty to maintain a bridge forming part of a State highway 
built under the Act of May 31, 1911, P. L. 468, rests upon the county 
and not upon the Commonwealth where the duty rested upon the 

- -

county at the time of the passage of the Act: Commonwealth e!lJ' 
rel. vs. BVr:.d, 253 Pa. 364 ). Commonrwealth em rel. vs. Grove, et al., 261 
Pa. 504, and Commonwealth vs. Dickey, et al., 262 Pa. 121. 

I am, therefore, of the opinion that the duty rests upon the Com­
missioners of Westmoreland County to immediately repair the 
bridge in question and put the same in goofl. order and condition, 
suitable and safe for public travel. If you will advise them that 
in the opinion of the Attorney General such is their duty, it is 
very probable that the Commissioners will arrange to have the 
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,work done. Should they refuse, however, to do the work, the proper 
course to pursue would be the filing of a petition asking for a writ 
of peremptory mandamus. Should the County Commissioners not 
give this matter their immediate attention, we would appreciate 
your again taking up the subject with this Department. 

Very truly yours, 

J. W. BROWN, 
Depu.ty Attorney General. 

In Re: Allegheny a.nd Butler J'lanlc Road Company-Act of. May 31, 1911, P. 
L. 468. 

The rights of the Allegheny and Butler Plank Road Company under the agree­
ment with a street railway company passed to the County of Allegheny, when 
the said road ·became a county road as the result of condemnation proceedings, 
and subsequently to the Commonwealth when it was taken over by the State 
in 1912 and became a State highway route. The Commonwealth may bring an 
action in assumpsit against the street railway <lOmpany, its successors or assigns, 
to collect any or all of the annual payments which have accrued since 1912 and 
which remain unpaid. 

February 6, 1923. 

Honorable-Paul D. Wright, State Highway Commissioner, Harrisburg, 
Pa. 

Sir: The communication from your Department in reference to the 
agreement between the Allegheny & Butler Plank Road Company and 
the Millvale, Etna & Sharpsburgh Street Railway Company, to use the 
said plank road, now knowc as State Highway Routes Nos'. 70 and 72, 
has been received by this Department. From the papers and corres­
pondence in the case, I gather the following facts: 

On May 20, 1893, the Allegheny & Butler Plank Road Company 
entered into an agreement with the Millvale, Etna & Sharpsburg 
Street Railway Company, which agreement i:s as· follows: 

"THIS INDENTURE made this 20th day of May A. D. 
1893 between the ALLEGHENY & BUTLER PLANK 
ROAD COMP ANY, of the first part, and THE MILL­
VALE, ETNA & SHARPSBURG STREET RAILWAY 
COMP ANY, of the second part, WITNESSETH: 

THAT WHEREAS, at the annual meeting of the stock­
holders of ·said Plank Road Company, in the years 1892 
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and 1893, the following resolution was passed by the 
Boar!! of M!anagers: 

RESOLVED, that the Treasurer be authorized to 
grant the Pittsburgh, Millvale & Etna Passenger Rail­
way Company, represented by George B. Hill, or the 
Millvale & Lawrenceville Pass·enger Railway, represented 
by P. W. Seibert, the right of way over our road from the 
City line to Bridge Street, Etna, for the purpose of an 
Electric Passenger Railway Company, the Company to 
which the privileges is granted to give good and satis­
factory security that they will indemnify and make good 
to this Company any loss of tolls sustained, and will 
guarantee an annual profit from said part of this Com­
pany's road of sixteen hundred and eighty-two ($1682.00) 
dollars over and above all expenses·; said sum being the 
average annual profits for the six years ending May 1st, 
1891, and will make such advanced payments as will 
provide for the loss of tolls while the road is being built. 
This grant to be on condition that the road to which the 
s·ame is granted shall be commenced in due time and 
completed this summer, and that the space between the 
tracks shall be paved or planked so that the same may 
be traveled on comfortably and a good plank track, and, 
where deemed advisable, a double track laid outside, 
and on such other conditions as may be deemed advis­
able to protect this Company and the road-bed and 
travel thereon. 

AND WHEREAS, the corporate name of the Railway 
Company represented by George B. Hill is the Millvale, 
Etna & Sharpsburg Street Railway Campany. 

NOW, the party of the first part, by James Bredin, 
Treasurer, duly authorized as aforesaid, having before 
the delivery hereof received good and satisfactory se­
curities from the party of the second part to indemnify 
and make good to the party of the first part any loss 
of tolls which may be sustained by party of the first part 
by reason Of the privileges hereby granted to said party 
of the second part, (by reason of the privileges hereby 
granted to said party of the second part) and to guar­
antee an annual profit to the party of the first part of 
sixteen hundred and eighty-two ($1682.00) dollars, over 
and above all expenses from that part of said first party's 
road over which the said privileges are granted, i:1.nd in 
consideration of two thousand dollars ($2,000.00) ·in 
hand paid by the party of the S'econd part to guard 
against loss of tolls to party of the first part, while said 
second party's road is being built, and of the covenants 
on the party of the second part to be performed and ful­
filled, and on the conditions hereinafter stated, and sub­
ject thereto, does hereby grant to the party of the second 
part, its successors; lessees and as'Signs, the rig~t of way 
over the road of The Allegheny & ·Butler Plank Road 
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Company from the Allegheny City line of Bridge Street, 
Etna, a distance of about two a:rid three-fourths miles, 
for the purpose of an electric street passenger railway, 
with the right to con~truct, during the summer of. the 
present year, A. D. 1893, and when built to thereafter 
operate imch passenger street railway thereon; to lay 
such tracks and erect such poles and other appliances as 
may be necessary for the purposes of running cars ther~ . 
on, SUBJECT, HOWEVER, to the payment by (the) 
party of (the) second part to (the) said party of the first 
part, from time to time an annual net profit of .six­
teen hundred and eighty-two ($1682.00) dollars from the. 
said two and three-fourths miles over which said right of 
way and other privileges, are granted, over and above all. 
expenses·, including repairs, toll collectors, expenses of 
toll houses, manager, &c., such payments to be made on 
ten days' notice from the Treasurer of said Plank Road 
Company requiring payment of a certain sum at the ex­
piration of such notice. When demanded by party of 
second part, a statement of receipts and expenses, show­
ing that a deficit has occurred, to be furnished to second 
party. 

AND ON CONDITION that the said party of second 
part will pave or plank and keep in good conditio11; and 
repair the space between the rails of the track or tracks 
of said Railway Company, so that said track or tracks 
may be traveled comfortably by horses· and vehicles, and 
where but a single railway track is laid, will plank the 
road-bed outside of such track with, at least, one track 
eight (8) feet in width, of sound white oak three - (3) 
inch plank, so that at all places there will ·be, at least, 
two tracks · that can be made use of by horses and ve­
hicles, on said Plank Roa cl. (The track outside of the 
rails, after being laid, to be kept in repair ' by the Plank 
Road Company). The work of constructing, r,epairing or 
changing the tracks of said Railway Company to be done 
in such manner that at all times, in ali places, oue plank 
track of, at least, eight (8) feet in width, with suitable 
and convenient turn-outs for passage of vehicles, or one 
railway track, shall be kept open and in good order and 
condition for travel, and all damages caused by want of 
care or skill, or by negligence in the performance of said 
work, and all damages caused by like carelessness or 
negligenc;e in the operation of said road affecting said 
party of the first part, directly or indirectly, shall be 
paid by party of second part. 

The party of the first part to have the right at any 
time after the last day of September next, if the road of 
said second party is not then completed, on five (5) days' 
notice to the party of the second part, to stop the work 
of constructing said road. · 

IN WITNESS WHEREOF, the _said Allegheny & 
Butler Plank Road, by James Bredin, Treasurer ha_s 
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hereto affixed its common seal, and the said party of the 
second part has· hereto affixed its common seal." 
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Proceedings were started by the authorities of Allegheny County 
in the Court of Quarter Sessions of said County, at December Sessions 
1904, No. 14, to condemn the Allegheny & Butler Plank Road Com­
pany, and on July 25, 1905, the proceedingS' were finally confirmed and 
the said road condemned. The sum of $60,000 was paid by Allegheny 
County as the damages assessed by the Viewers, and upon the payment 
of this sum the road became a county road, and all the rights a,nd 
privileges of the Road Company passed to the County. The road 
conti'nued a county road until the passage of the Act of May 31, 1911, 
P. L. 468, known as the "Sproul Act". Section 5 of said Act provides, 
inter alia, as follows: 

"That all township roads, abandoned and condemned 
turnpikes, or turnpikes that may hereafter be abandoned 
or which may hereafter be condemned and paid for by the 
county in which the same may be located, .and which form 
a part of any such highways, shall be taken over by the 
State Highway Department before the first day of June, 
one thousand nine hundred and twelve." 

The condemned road formed a part of the highways designated by 
the Act of 1911, being Routes Nos. 70 and 72. It will be .observed that 
the agreement ::i,bove recited provides: 

. "SUBJECT, HOWEVER, to the payment by the party 
of the second part to the said party of the first part, from 
time to time an annual net profit of sixteen hundred and 
eighty-two ($1682.00) dollars from the said two and 
three-fourths miles over which said right of way and 
other privileges·, are granted, over and above a~l expenses, 
including repairs, toll collectors, expenses of toll houses, 
manager, &c., * * * * * 

"AND ON CONDITION that the said party of second 
part will pave or plank and keep in good condition and 
repair the space between the rails of the track or tracks · 
of s·a:i:d Railway Company, .so that said track or tracks 
may be traveled comfortably by horses and vehicles, and 
where but a .single railway track is laid, will plank the 
road-bed outside of such track with, at least, one track 
eight (8) feet in width, of sound white oak three (3) inch 
plank, so that at all places there will be, at least, two 
tracks that can be made use of by horses and vehicles, on 
sai:d Plank Road," 

Irrespective of the agreement, under common.law principles,. the 
street railway company ~g ' required to maintain. a~d repair the portion 
of the highway occupied by its facilities. Reading vs. United Traotion 
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Co., 215 Pa. 250; Chambersburg Borough vs. Chambersbwrg, etc., Oo., 
258 Pa. 57. 

The agreement, however, contains a condition that the railway 
company should maintain the road where it is occupied by the said 
Company, and the liability to pave or plank and keep in good condi· 
tion and repair the space between the rails of the track or tracks of 
said railway company, is recognized. Why, then, should the Company 
not recognize its liability to pay the sum of $1682.00 annually, as 
specified in the agreement? In Commonwealth vs. Township of 
Newton, not yet reported, the Supreme Court held: 

"Section 5 of the Act of May 31, 1911, P. L. 468, ap­
plying to highways taken over by the State transfers to 
the latter the benefit of all rights a township may have 
in any agreement with the company using such highway, 
the terms of which require its maintenance." 

Section 5 of the Act of 1911, supra, in addition to what has already 
been quoted, provides: 

"That where an agreement or contract exists between 
any stree.t railway company, or other firm or corporation, 
and any county, township, or borough, the terms of which 
require said street railway company, or other firm or cor­
poration, to maintain any highway which is designated 
under this act as a State Highway, the said agreement 
shall remain in force, and the State shall succeed to and 
take over to itself all of the rights of said county, town­
ship, or borough existing under sai'd agreement or con­
tract. The said street railway company, or other firm or 
corporation, shall be bound to carry out all of the re­
quirements, and comply with all the terms and condi­
tions, of said agreement with the State, the same as 
though the said contract or agreement had been origin­
ally made between the State and said street railway 
company or other firm or corporation." 

Under this the State "succeeded to and took over to itself all of tlie 
l'ights" which the County of Allegheny took from the Allegheny & 
Butler Plank Road Company when it was condemned. Taking all 
the rights, includeS' the right to collect from the railway company the 
annual· profit of $1682.00 which, under the agreement was to be paid 
to the Road Company. · 

I am therefore of the opinion that the rights of the Allegheny & 
Butler Plank Road Company, under the agreement with the Mill­
vale, Etna & Sharpsburg Street Railway Company, passed to the 
County of Allegheny when the said road became a county roarl, 
and to the State in 1912 when it was taken over by the State, and 
that the State may ·bring an action in assumpsit against the Millvale, 



No. 5 OPINIONS OF THE ATTORNEY GENERAL. 209 

Etna & Sharpsburg Street Railway Company, its successors or as­
fiigns, to collect any or all of the annual payments which have ac­
crued since 1912, and which remain unpaid. 

Very truly yours, 

J. W. BROWN, 
Deputy Attorney General. 

The "State Bond Road Fund" established under the Act of April 18, 1919, P. 
L . 62-Divcrsion of Appropriatipns made under the Acts of 1919, P. L. 12 and 
1921, P. L. 11. 

The moneys appropriated for State-aid highways under the Acts of March 14, 
1919, P. L. 12 and March 10, 1921, P. L. 11, now available to those counties 
on whose behalf this money from the "State Bond Road Fund" was used, cannot 
be diverted in any way from the purposes for which it was appropriated under 
those Acts or from the counties to which it has been appropriated by the High­
way <Commissioner in pursuance of the directions contained in said Acts. It 
cannot be used to recompense the "State Bond Road Fund" or be placed in any 
fund so as to be available for State highway constru'Ction or be distdbuted in any 
way among all the counties. 

March 12, 1923. 

Honorable Paul D. Wright, State Highway Commissioner, Harris­
burg, Pa. 

Sir: This Department has your letter of recent date requesting 
an opinion as to what disposition you should make of certain money 
appropriated to your Department for the construction of State-aid 
highways, under the Acts of Ass·embly approved the 14th day of 
March, 1919, and 10th day of March, 1921, where certain counties en­
titled to participate therein have received the benefit thereof, because 
of and through the use by your Department of money out of ''The 
State Bond Road Fund" for the payment of the balance due on con­
tracts payable out of the said State-aid highway fund when the money 
appropriated thereto was not available. 

You ask first, can it be made available to the State Highway De­
partment for ~tate highway construction .: second, can it be distri­
buted equitably among the several . counties of the State for S.tate­
aid work on the same basis as the distribution of the State-aid ap­
propriation? 

U-14 
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I understand the facts which occasion this inquiry to be briefly as 
follows: 

Contracts were awardled by your Department for the construction 
of certain roads on the State-aid plan payable out of appropriations 
for State.aid highways made by the Legislature of ig,19 and 19:21 
(infra). 

These appropriations had been apportioned by you among the sev­
eral counties in conformity with the requirements of the Act of 1911 
(infra) and its amendment of 1921 (infra). And the counties with­
in which contracts were so awarded had, prior to the time fixedl by 
law for so doing, duly filed their preference for the amounts involved 
in this inquiry. 

When certain payments under these contracts came due the above 
appropriations were not available because the receipts in the Gen­
eral Fund in the State 'L'reasury were not sufficient to meet its obli­
gations. 

Your Department then issued its requisition upon the Auditor 
General for payment of same out of "The State Road Bondi Fund." 
Warrants were so drawn and paid. 

The amount of money so paid is approximately $1,500,000, and the 
question is,----what distribution shall be made of this credit? 

In reality, due to the emergency, one and a half million dolla1·s 
due on these contracts andl payable out of the State-aid fund has 
been paid out of the "Bond Road Fund"; and the counties, within 
which roads were constructed under those contracts will profit in 
excess of the other counties unless their share of the State-aid high­
way appropriations of 1919 and 1921, to the amount that they par­
ticipated in this one and a half million dollars, is diverted from 
their use and placed (a) in the "Bond Road Fund," (b) in a separ­
ate fund for State Highway construction or ( c) distributed equi­
tably among all the counties. 

The Act of Assembly, approved the 31st day of May, 1911 (P. L. 
468) provides in Section 21 (page 521) for the aid! and co-operation 
of the State in the improvement and subsequent maintenance of hJgh: 
ways, other than State highways, under certain conditions, the State 
to pay fifty per cent. of the cost thereof. 

Section 27 of said Act is as follows: 

"The State aid authorized! by the prov1s1ons of this 
act in the construction of State-aid highways s}lall be 
ratably apportioned among the several dounties of the 
Commonwealth hy the State Highway.' Co::tin:nissioner, 
according to the mileage of township and . county roads , 
i:i respective counties, and the ~aid al)'.J.ouµ,~, OJi1 iaP.por-. 
tionments shall remain in the State Treasury unt~l ,ap-

• __ 1 ' 
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plied for in accordance with the provisions of this act; 
Provided, however, 1'hat if, in any case, the amounts or 
apportionments so apportioned shall hot be applied! for 
before the first day of March in each year, the same 
shall thereupon be ratably allotted to such county or 
counties as have made application requiring the expen­
diture of sums, in the improvement of State-aid high­
ways, greater than the amount of their apportionment." 
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This section was amended by Act approved the 10th day of March, 
1921, P. L. 23. Said amended section is as follows: 

"The State aid authorized by the provisions of this 
act in the construction of State-aid highways shall be 
ratably apportioned among the several counties of the 

·Commonwealth by the State Highway Commissioner, 
according to the mileage of township and county roa,dls 
in the respective counties: Provided, That if the coun­
ty commissioners of any county shall fail, by formal 
aCtion, to take up State-aid applications on file with 
the State Highway Department to exhaust the State­
aid apportionment to the credit of such county, prior 
to June first of the year next succeeding the appropria­
tion, the unused balances of such appropriations, and 
any heretofore made for the same purpose, shall re­
vert to the State-aid fund, to be redlistributed, on the 
same basis as the original apportionment, among the 
several counties of the Commonwealth that have filed 
with the State Highway Department formal indication 
of preference for taking up applications requiring the 
expenditure of such sums greater than the amount of 
their apportionment: Provided further, 'fhat if for any 
reason the county, township, or borough, either singly 
or jointly refuses to execute agreements, submitted by 
the State Highway Department, authorizing the execu­
tion of contract or contracts, the amount of State-aid 
funds represented by said agreements shall be forfeited 
by the county, andl thereafter such sum may be used by 
the State Highway Department for State Highway con­
struction." 

The Appropriation Act approved the 14th day of March 1919, P. 
L. 12, specifically appropriated to the Highway Department the sum 
of $10,862,049'.38, for the following purposes, to wit: 

* 
.,. .,. 

* * * * * * 
For the payment of the Commonwealth's share in the expenses of 

construction of State-aid highways, as provided in the Act of May 
31, 19'11, the sum of $3,000,000 or so much thereof as may be neces­
sary. 
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In the same way the Appropriation Act approved the 10th day of 
March, 1921, P. L. 11, .specifically appropriated $4,000,000 to the 
State Highway Department for the payment of the Commonwealth's 
share in the expenses of construction of State-aid highways, as pro­
vided in the Act of May 31, 1921, and supplements andl amendments 
thereto. 

The amounts specified in these appropriations for State-aid high­
ways were apportioned among the several counties according to the 
provisions of the aforesaid Acts of 1911 and 1921. 

"The State Bond Road Fund" was established by Act of Assembly 
approved the 18th day of April 1919, P. L. 62. This fund was estab­
lished in conformity with the Constitutional Amendment of Novem­
ber 5, 1918 and the disposition and use of the proceeds is as follows: 

"The proceeds realized from the sale of bonds under 
the provisions of this act shall be paid into the State 
Treasury, and shall be set apart and be kept in a sep­
arate fund, which shall be known as "The State Bond 
Road Fund." 

"All moneys in the State Bond Road! Fund from time 
to time, are hereby specifically appropriated to the 
State Highway Department for the purpose of improv­
ing and rebuilding the highways of the Commonwealth. 

"The Auditor General shall, upon requisition from 
time to time of the State Highway Commissioner, draw 
his warrant upon the State Treasurer for the amounts 
specified in such requisitions not exceeding, however, 
the amount in such fund: at the time of making such 
requisitions." 

Can the items appropriated for State-aid highways in the afore­
said! Act:;i be diverted in any way from the specific fund to which, or 
from the specific purpose for which, appropriated? 

I. Each item in these Appropriation Acts is so far separate and 
distinct that the State Highway Department can only use the money 
appropriated in a specific item for the purpose set forth in said 
item, and to that extent, at least, each item constitutes a separate 
appropriation. 

Opinions of the Attorney Genieral, 1915-1916, 122, page 127. 

A specific appropriation of State funds is an Act by which a cer­
tain sum of money is set apart in the treasury for a specific pur­
pose in such a manner that the Executive Officers of the Government 
are authorized to use that money and no more for that object and 
for no other. 

86 Cyc. of Law and Procedure, 892 
4 Corpus Juris, 1458 
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Jo.be v·s. Caldwell & Drake, 93 Ark. 503, 125 S. W. 425. 
State vs. Holmer, 123 N. W. 884 (N. D.) 
Epperson vs. Howell, 28 Idaho 3'38j 154 Pac. 621. 
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It was proposed to borrow from a fund of $1,500,000 acquired 
from sale of bonds, authorized for a specific purpose, money for 
general expenses. Held on the submission of the question to the 
Supreme Court that notwithstanding the certainty that the money 
could be returned with interest to the special fund before it was 
needed, it could not be done. The fund is analogous to a trust 
fund and cannot be legally applied to any other purpose than that 
for which it was created, except by the consent of the people by 
whom it was created. 

In re: Statehouse Bonds, 19 R. I. 39.'3; 33 Atl. 870. 

An Act for specific appropriation for the completion and furnish­
ing of a particular department of an insane hospital, and for the 
construction of certain outhouses, makes appropriations for State 
purposes, and the moneys so appropriated cannot be diverted from 
such purposes and applied to the payment of an antecedent indebt­
edness of the hospital. 

State vs. PoJ·ter, 89 Ind. 260. 

Where money had been appropriated out of the general treasury 
by the Legislature for the erection of a State Normal School, after 
which a bond issue was· authorized for the purpose of purchasing 
land and erecting buildings for the same State Normal School held 
that the Legislature had no power to authorize the repayment to 
1-he General funds, out of the funds raised from the sale of bonds, 
the money so appropriated for the erection of the Normal School, 
lmless such authority was specifically granted by the people when 
they authorized the issue of bonds. 

In re: Statehowse Bonds, 19 R. I. 393 ,· 33 Atl. 870. 

The State Board of Health (Pennsylvania) having an appropria­
tion for use in emergencies expended money out of its general fund 
in connection with the Austin disaster, an emergency. The general 
fund became exhausted prior to the end of the appropriation year. 
The Attorney General advised that the general fund could not be 
reimbursed from the special fund on account of the money so ex­
pended out of the general fund for work that properly belonged 
within t~e purpose of the special fund. 

Opinion of the Attorney General, 41 County Cowrt Reports 97, 
at page 101. 
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IL The Legislature having appropriated certain money to the 
State Highway Department for use in the construction of State-aid 
highways and having directed how it should be apportioned, leav­
i1Jg no discretion in the Commissioner, and he having, in pursuance 
of such authority, made that apportionment, it is in the same 
&ituation as if the Legislature had in the Act of Assembly appro­
priated those specific items to the respective counties by name. 

The action of the Highway Commissioner in applying the $1,500,-
000 out of "The State Bond Road Fund,''. as above .specified, being 
within his discretion, it was an application of that much of that 
fund to the construction of certain highways. within certain coun 
ties and did not affect the distribution of the appropriations of 
1919 and 1921 for State-aid highways, nor did it affect the balances 
standing on your books to the credit of such counties. 

The Act of May 11, 1909, (P. L. 519) makes it unlawful to au­
thorize the payment of, or to pay, any money out of the State 
Treasury "except in accordance with the provisions of an Act of 
Assembly setting forth the amount to be expended and the purpose 
of the expenditure;" it also makes it unlawful for any officer of 
the Commonwealth to authorize the payment of, or for the State 
Treasurer to pay, any money out of the State Treasury "in excess 
of the amount thus specically appropriated." 

Therefore, before the Auditor General can issue a warrant and 
the State Treasurer honor the same, your requisition must set forth 
1he amount to be expended and the purpose of the expenditure and 
these statements must be in accord with the provisions of the Act 
of Assembly making the appropriation. So far as the warrant for 
the expenditure of State-aid highway money, as appropriated by 
the Acts of 1919> and 1921, is concerned the ministerial act of the 
Highway Commis·sioner in making the apportionment between the 
counties is necessarily considered in determining the provisions of 
the Act. 

If you were to draw your requisition for this State-aid money 
fo question setting forth the purpose of the expenditure as any other 
than State-aid highway construction, or for any county other than 
that to which it had been properly apportioned, or for any county 
in an amount greater than that originally apportioned to it, (unless 
it has been re-apportioned according to the provisions of the Act) 
no warrant could issue because it would not be in accordance with 
the provisions of the Act of Assembly. 

And, of course, if the money could not be paid out on such a 
requisition it could not be so applied after payment on a warrant 
setting forth proper purposes, amounts and beneficiaries. 
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Stating the same situatiOn in another way: If this $1,500,000 were 
to be returned to the "State Bond Road Fund" then your requisition 
would state a purpose other than that specified in the Act; if it 
were to be drawn for State highway construction the same would 
be true; if it were apportioned among the counties then each county 
would have to its credit more money than it is entitled to under the 
provisions of the Acts of 1919 and 1921. 

If requisitions, ca~ling for the total amounts originally appor­
tioned to the various counties for State-aid highways, were drawn 
for that purpose and paid, there would then remain to the credit 
of the counties various sums aggregating $1,500,000. You could 
not then draw your requisitions for these balances because each 
one would, when added to the amounts already drawn to the credit 
of that county, call for an amount in excess of the amount specifi­
cally appropriated to such county for such purpose. And in the 
aggregate these requisitions would, when added to the amounts 
already drawn under said Acts of 1919 and 1921 for State-aid 
highways, call for $1,500,000, more than the total amount thus 
specicfially appropriated. 

And even if these requisitions were drawn, warrants could not 
issue or be paid because all the money appropriated for that pur­
pose would- be expended and also because they would call for an 
amount to be expended and set forth a purpose that would not be 
in accordance with the provisions of the Act. 

III. The diversion of the money in question to the "Bond Road 
Fund" would mean the treatment of that portion of the bond fund 
used as a loan to the State-aid fund. If money can be used to 
repay a loan without specific authorization then it can as well be 
used to create ·a Joan. Interest on the State debt cannot be paid 
without a specific appropriation by the Legislature. Ristine v. State, 
20 Ind. 328j State v. Ristine 20 Ind. 345. 

The placing of it in the "Bond Road Fund" or in a special fund 
for State highway construction would make it available for State 
highway use which was not contemplated by the Appropriation 

Act. 
If it could be reapportioned among the counties, then ·every 

time the State Highway Commissioner determined to use any money 
out of the "State Bond Road Fund" for State-aid construction he 
could compel the county in which it was· to be used to release a 
like portion of its State-aid money This power in the Commis­
sioner to trade funds has not been authorized by the Legislature 
either as to the "State Bond Road Fund" or as to the State-aid 

appropriations 
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For these reasons I am of th~ opinion that the money appro· 
priated for State-aid highways under the Acts of 1919 and 1921 
(supra), now available to those counties on whose behalf this money 
from "The State Bond Road Fund" was used cannot be diverted 
in any way from the purposes for which it was appropriated under 
those acts, or from the counties in which it has been apportioned by 
the Highway Commissioner in pursuance to the directions contained 
in said Acts; and that, therefore, it cannot (a) be used to recom­
pense the "State Bond Road Fund," or (b) be placed in any fund 
so as to be available for State highway construction, or (c) be dis­
tributed, in any way, among all the counties. 

I understand, however, that the former Commissioner did, on 
the Department books, debit the account of each county in which 
money so taken from the "Bond Road Fund" was expended with 
the amount so used. This being the case, a distribution of the 
$1,500,000 used by him out of the "State Bond Road Fund" among 
the counties so debited upon the same ratio as said debits were 
made will restore those balances. 

If this is done you will be in position to make a redistribution 
of the amounts for which counties have shown no preference ac­
cording to the provisions of the Act of 1921, which I understand 
has not been done. 

If under all the circumstances this is deemed inequitable and 
unjust to those counties which did not share in the money so with­
drawn from "The Bond Road Fund," the Legislature can grant 
relief, or in the further use of "The Bond Road Fund" preference 
can be given to such counties in such proportions as will equalize 
the matter. 

Very truly yours, 

JAMES 0. CAMP.BELL, 
First De'{YUty Attorney General. 
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Motor-vehicles-Title-Title in hu.sband--Assign-ment of certificate by wife­
Desertion-_Ohange of title--Act of May 23, 1923. 

Under the Motor Vehicle Act of )lay 24, 1923, P. L. 425, the Department of 
Highways has no power to honor an assignment by a married woman of a certifi­
cate of title to a motor-vehicle issued to, and in the name of, her husband, who 
is alleged by her to have deserted her and ceased to contribute to her support, 
unless the desertion has been established . and the title transferred by proper 
legal proceedings. 

March 25, 1924. 

Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, Depart­
ment of Highways, Harrisburg, Pa. 

Sir: In your letter of the first instant to this Department you in­
quire whether or not your Department can honor an as·signment by a 
married woman of a certificate of title to a motor vehicle issued to, 
and in the name of, her husband, who has left her and ceased to con­
tribute to her support; and whether or not you can, on the authority 
of such assignment, issue a new certificate of title to such assignee. 

In the case which you cite an official certificate of title for the motor 
vehicle in question was is·sued to the husband by the Secretary ot 
Highways under authority of Section 2 of the Act of Assembly ap­
proved the twenty-fourth day of May, 1923, P. L. 425, after he haa 
satisfied himself that the applicant was the lawful owner thereof. 
No question is raised as to the ownership or right of possession of 
such motor vehicle at the time of the issuance of said certificate of 
title. 

Upon the change of ownership of a motor vehicle the Act of May 
24, 1923, requires the new owner to obtain a new certificate of title 
thereto from the Department of Highways, and it authorizes the Secre­
tary of Highways to is·sue such new certificate only upon the presenta­
tion to him of certain specified . proof of such change of ownership. 
It may be added that after transfer of the moto'I:' vehicle it cannot be 
operated until license plates have been issued to the new owner, and 
that such plates can not be issued until a new certificate of title has 
been issued. 

Change of ownershi'P is classified in the Act under two heads; to-wit, 
(1) sales, and (2) operation of law, and the proof required to be 
preS'ented to the Secretary of Highways under each is set forth and 
must be complied with. 

(1) Section 3 of the Act is as follows: 

"* * * In the event of the sale or transfer of the owner­
ship of a motor vehicle for which an original certificate 
of title has been issued as. aforesaid, the original holder 
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of such certificate of title shall endorse on the back of 
the same an assignment thereof * * * and deliver the 
same to the purchas·er or transferee at the time of the 
delivery to him of such motor vehicle. The purchaser or 
transferee shall * * * present such certificate of title, 
assigned as aforesaid, to the commis·sioner, whereupon 
a new certificate of title shall be issued to the 
assignee, * * * ." 

So far as the issuance of a new certificate of title is concerned in the 
case of a sale or transfer of the ownership of a motor vehicle, the Act 
has made the assignment of the certificate of title issued to the or­
iginal holder the only proof of such change of ownership, and such 
a8signment must be made by the original holder. 

'l'his provision is mandatory and, therefore, no such assignment 
having been produced in the case which you state, you can not is·sue 
a new certificate of title for the motor vehicle in question under the 
authority of Secti'on 3 of the Act. 

( 2) Section 8 of the Act provides as follows: 

"In case of the transfer of ownership or possession 
of a motor vehicle, by operation of law, as upon inherit­
ance, devise, or bequest, order in bankruptcy, insolvency, 
replevin, or execution sale, or whenever a motor vehicle 
is sold at public sale to satisfy storage or repair charges, 
or repossession is had upon default in performance of 
the terms of a lease, contract of conditional sale, or other 
like agreement, it shall thereupon become the duty of the 
person from whos·e possession such motor vehicle was 
taken, and without prejudice to his rights in the prem­
ises, immediately to surrender the certificate of title for 
such motor vehicle to the pers'On to whom possession · 
of such motor vehicle has so passed. The commissioner, 
upon surrender of prior certificate of title, or, when that 
is not possible, upon presentation of sati'sfactory proof 
to the commissioner of ownership and right of possession 
to such motor vehicle, and upon payment of the fee of 
two (2) dollars and pres·entation of application for cer­
tificate of title, shall issue to the applicant to whom pos­
.session of such motor vehicle has so passed! a certificate 
of title thereto.* * *" 

The authority here given to issue a new certifictae is based upon 
the transfer of title and possession or right of possession by operation 
of law. 

If the right to the issuance of a new certificate of title to the wife 
in the case which you mention is to be based upon this section of the 
Act, it must be because (a) the fact of a legal desertion has· been es­
tablished, and (b) desertion ipso facto vests all the personal property 
of the deserting husband in the wife. 
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(a) The only~ evidence you have· of deS'ertion is contained in the 
statement or charge of the wife. This is not sufficient. The husband 
deserts the wife when he separates himself from her without reason­
able cauS'e. Desertion involves the fact of separation and the reason 
therefor. 

Even if desertion can be established, it must be done in the legal 
way. You have no jurisdicti:on to determine this question; it must be 
determined in the proper Court. 

(b) The judgment of the proper Court that the husband has de 
st-rted hiS' wife without reasonable cause does not vest his property 
in her. If it vests his motor vehicle it vests all of his property in her. 
She is entitled to her rea:;mnable and proper support-no more. 

There are several acts of Assembly under which the fact of deser­
tion may be determined and under which the property of the desert­
ing husband, sufficient to maintain the wife, may be seized and sold. 
See ActS' of April 13, 1867, P. L. 78, West Penna. Stat. 9061; June 15, 
1917, P. L. 614, West 9062; March 13, 1903, P. L. 26, West 9067; July 
21, 1913, P. L. 867, West 9070; July 12, 1919, P. L. 939, West 9072. 

These Acts provide for proceedings to divest title of the deserting 
hus·band to personal property, both in cases . in which he can be per­
sonally served with process and in cases in which he can not be so 
served. 

I am of the opinion that before you are authorized to issue a new 
certificate of title to the motor vehicle in questi:on, the fact of the 
deS'ertion of the husband must be determined and transfer of title to 
his motor vehicle must be made in some one of the ways outlined iu 
the above cited Acts, proof of which must ~e submitted to you. 

Yours very truly, 

JAMES 0. CAMPBELL, 
F·irst Deputy Attorney General. 
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Automobiles---Co-owners-Death of one owner-Issue of new c~rtificate. 

Where a certificate of ownership of an automobile has beep issued to two per­
sons who are not partners or man and wife, and one of the owners dies, a new 
certificate should be issued on the surrender of the old one to the survivor and to 
the person or persons who are shown to the department to be the person or persons 
entitled, under the intestate laws or under the will of the deceased, to the interest 
of the deceased in the automobile. 

March 27, 1924. 

Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, Department 
of Highways, Harrisburg, Penna. 

Sir: In your recent letter to this Department you inquire what 
procedure should be followed by you in respect to the issuance of a 
new certificate of title to a motor vehicle owned jointly by two per­
sons, to whom as co-owners the original certificate of title therefor 
was issued, in the case of the death ·of one of such co-owners. 

It is to be assumed, unless the contrary is made to appear, that 
these co-owners are not partners and that the motor vehicle in ques­
tion is not partnership property. 

"A partnership is an association of two or more persons to carry 
on as co-owners a business for profit." Section 6, Act of March 26, 
1915, P. L. 18 j 6 Purdon (13th Ed.) 7054. 

"In determining whether a partnership exists, these rules shall 
apply: 

"* * * * * * * * * 
(2) Joint tenancy, tenancy, in common, tenancy by 

the entireties, joint property, common property, or part 
ownership does not of itself establish a partnership, 
whether such co-owners do or do not share any profits 
made by the use of the property. 

(3) The sharing of gross returns does not of itself 
establish a partnership, whether or not the persons 
sharing them have a joint or common right or interest 
in any property from which the returns are derived." 

Section 7, Act Maroh 26, 1915, (supra.) 

'l'he motor vehicle in question is therefore subject to the rules 
applicable to ordinary personal property owned jointly by two or 
more persons. 

The interest of one of several owners of personal property is an 
undivided interest therein. The ownership of such parties, respec­
tively, to such property is as tenants in common. They have several 
and distinct titles and estates: Vivian v. Challenger, 45 Pa. Super. 
Ct. 1, 5. 
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Joint owners of a chattel have each an equal right to the posses­
sion of it, and neither when in possession can be ousted by the other. 
The vendee of a joint owner takes only his vendor's interest and 
holds in the same way. Neither can object to a sale by the other of 
his interest, nor are the rights of one joint owner impaired if the 
other assumes to sell the whole. • · 

If one such owner sells the whole chattel the other owner may 
elect to ratify the sale or to continue to hold his interest therein. 
Browning v. Gover, 108 Pa. 595 (Sylabus). 

From statements contained in your letter I take it that the sur­
viving owner in this case assumes that title to the motor vehicle 
vests in him by right of survivorship and that he is entitled to have 
a new certificate of title issued to him upon assignment by him of 
the original certificate. 

Survivorship in joint tenancy was abolished by the Act of March 
31, 1812, 5 Smith Laws 395; 2 Purdon (13th Ed.) 2031. This Act 
embraces personal property: Yard's Appeal, 86 Pa. 125. It does not, 
however, apply to an estate held jointly by a husband and wife, the 
right of survivorship attaching to personal property when held by 
them as co-owners. GUlan's E11Jecutors vs. Dixon, 65 Pa. 395; Bram­
bcrry's Estate, 63' P. L. J. 509. This rule is not affected by a divorce: 
Alles 1.is. Lyon, 216 Pa. 604. 

If the parties to whom this original certificate of title was issued 
were husband and wife then, on the death of one, title to the whole 
undivided interest in the motor vehicle vested in the survivor. In 
that case proof should be submitted.I to your Department of the fact 
that these co-owners were husband and wife and of the death of one 
of them. This being done, you should honor the assignment of the 
original certificate of title when executed by such surviving spouse 
and issue a ,new certificate to the assignee so named, under the pro­
visions of Section 3 of the Act of May 24, 1923, P. L. 425. 

If the parties to whom this original certificate was issued were 
not husband and wife and were not partners as above defined, this 
interest of the deceased co-owner is vested in his devisee, legal rep­
resentative or heirs, as the case may be, by operation of law, and 
you are to be governed in the issuance of a new certificate of title 
by Section 8 of the aforesaid Act of May 24, 1923, which section 
provides as follows : 

"In case of the transfer o~ own~rship or possession of 
a motor vehicle, by operation of law, as upon inher­
itance, devise, or bequest, ·order in bankruptcy, in­
solvency, replevin, or execution sale * * * it shall there­
upon become the duty Qf the person from whose posses­
sion such motor vehicle was taken, * * * immediately 
to surrender the certificate of title for such motor ve­
hicle to the person to whom possession of such motor 
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vehicle has so passed. The commissioner, upon sur­
render of prior certificate of title, ;when that is not 
p9ssible upop. presentation of satisfactory proof to the 
commissioner of ownership and right of possession to 
such motor vehicle, a:p.d upon paymept of the fee of two 
($2) d9llars and Pl'esentation of application for cer­
tificate of title, shall issue to the applicant to whom 
possession of such motor vehicle has so passed a cer­
tificate of title thereto. * * *" 

In such case proof should be submitted to you of the death of the 
co-owner, and whether or not he died testate or intestate. If he 
died testate, a certified copy of his will should be suJ;imitted and the 
devisee of said motor vehicle, or the executor under the will, or the 
administrator c. t. a., or d. b. n . c. t. a., or d. b. n., as the case may 
be, should present the original certificate duly assigned. If he died 
intestate, his administrator should present said original certificate 
of title duly assigned, together with a short form certificate of his 
appointment by the Register of Wills; if administration has not 
been taken out on the estate, said original certificate of title., duly 
assigned by all of the heirs in whom title to said motor vehicle has 
vested, together with proof that such assignors are all of the heirs 
of said decedent, should be presented. 

In the case which you cite the motor vehicle, after the death of one 
of the co-owners, being owned jointly by the survivor and the suc­
cessor in title to the deceased co-owner, as above indicated, the new 
certificate of title must be issued to such owners jointly, there being 
no provision for the issuance of a certificate of title for a fractional 
interest in a motor vehicle. Such beiE:g the case, the original certifi­
cate of title when surrendered to you should be duly assigned by the 
survivor of the original co-owners and the successor in title of the 
deceased original co-owner, as above outlined. The' assignment 
should indicate to whom the new certificate is to issue and should be 
isued by you accordingly. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First Deputy Attorney General. 
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Automobiles-Foreign cars-Foreign operators-Licenses-Reciprocity f!Vith other 
states-Acts of June 13, 1919, and June 14, 1923. 

1. The holder ·of a motor-vehicle operator's license ~ssued by the C'ommonwealth 
cun, for a limited time, legally operate a motor-vehicle within this Commonwealth 
which is not restricted herein and is not being operated under Pennsylvania license 
plates, provided it is duly licensed by a state with which the reciprocity provi­
sions of section 8 of the .A.ct of June 30, 1919, P. L. 678, as amended by the .A.ct 
of June 14, 1923, P. L. 7,18, are in force, and provided that the registration 
plates are conspicuously displayed upon such motor-vehicle, as required by the 
><tate by which it i!! limited. 

2. The holder of a valid motor-vehicle operator's license issued by some other 
state with which the reciprocity provisions of said section 8 are in force, but who 
is not so licensed by this Commonwealth, can, for a limited time, legally operate 
a motor-vehicle within this Commonwealth which is duly registered herein and is 
being operated under Pennsylvania license plates. Such operator should carry 
with him proof of the authority issued to him by his state to operate a motor­
vehicle. 

3. The time limit of such authority is to be determined in each individual case 
by the length of time the state in which such motor-vehicle or operator is licensed 
shall .grant the like privilege to residents of this State. 

Mi:y 8, 1924. 

Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, Department 
of Highways, Harrisburg, Penna. 

Sir: This Department has your request for an opinion upon the 
two following questions: 

(1) Can the holder of a motor vehicle operator's license issued 
by this Commonwealth legally operate a motor ''~hicle within this 
Commonwealth which is not registered herein or being operated un­
der Pennsylvania license plates or tags, but which is duly registered 
in another State and is being operated under its license plates and 
tags? 

(2) Can the holdler of a motor vehicle operator's license issued 
by some other State, but who is not so licensed by this Common­
wealth, legalJy operate a motor vehicle, within this Commonwealth, 
which is registered herein and is being operated under Pennsylvania 
license plates or tags? 

Section 1 of the Act of June 30, 1919, P. L. 678, is as follows: 

"Except as is hereinafter provid1ed for nonresidents 
* * * no motor vehicle shall he operated upon any pub­
li<e highway in this Commonwealth until such motor ve­
hicles shall have been registered with the State High­
way Department of this Commonwealth." 
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14, 1923, P. L. 718, 724, is as follows: 
* * * " 

Section 4 of the said Act of 1919, as amended by the Act of June 
"No motor vehicle shall be operated under any other 

registration plates than those of its own registration, 
* * * except as is provided in this act for nonresidents 

Section 8 of said Act of 1919, as last amended by the said Act of 
1923, on page 726, provides: 

"Nonresidents of this State shall be exempt from the 
provisions of this act as to the registration of motor 
vehicles and the licensing of motor vehicle operators 
for the same time and to the same extent as like exemp· 
tions are granted residents of this State under the laws 
of the foreign country, State, Territory, or Fedleral dis­
trict of their residence; Provided, That they shall have 
complied with the provisiOns of the law of the foreign 
country, State, Territory, or Federal district of their 
residence relative to the registration of their motor ve­
hicles, and licensing of motor vehicle operators, and 
shall conspicuously display the registration plates as 
required thereby, and have in their possession the reg­
istration certificate issued for such motor vehicle." 

UndJer the first two quoted provisions of the motor vehicle laws of 
this State there are two conditions, both of which must be complied 
with before a motor vehicle can be operated herein: 

(a) The vehicle must have a Pennsylvania registration and dis­
play Pennsylvania license plates; and (b) the operator must hold a 
Pennsylvania license authorizing him personally to operate a motor 
vehicle. 

However, under the reciprocity prov1s10ns of Section 8 (supra) 
either or both of these conditions shall be suspended for a limited 
time, in the case of nonresidents, upon the possession of a proper 
license and! license plates for the motor vehicle or of a proper license 
for the operator, as the case may be, from a foreign State, and the 
compliance with the other conditions therein specified. 

The purpose of requiring such vehicles to be registered and li­
censed and to carry identification plates is for the purpose of super: 
vision of the vehicle, and especially to provide a means whereby 
persons who may be injured in property or person by a motor ve­
hicle shall be able to identify the owner liable for any negligence 
that may have caused such injury. 

The purpose of requiring operators to be licensed! is primarily to 
prevent those that are not qualified from operating a mot1'r vehicle 
upon the highways. 
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The purpose of the reciprocity clause is to obviate all ~he trouble 
and inconvenience and expense which would result to resident·~ of 
one State, when they wish to travel for a short time in another 
State, if they are required to procure licenses for the veb.icle and for 
the operator in each State into which they travel. The theory is 
1 hat ·the State. of residence has a record of the license of the vehicle 
and operator, which is available to the officials and citizens of other 
States upon request, which records are easily found upon p~ese~ta­
tion of the license number; au.di that the State issuing an operator's 
license has investigated the qualifications of the operator and issued 
his license with due care. 

Why should a resident of New .Jersey who wishes to travel in 
Pennsylvania be refused permission because his operator is licensed 
in Pennsylvania when he would be granted such permission if his 
operator's license was issued by New Jersey? All of the aforesaid 
purposes are met when his operator has a Pennsylvania license as 
well as when he has a New Jersey license. Our operators are no 
less qualified when operating a New Jersey car than when operating 
a Pennsylvania car. Or why should an Ohio motor vehicle owner 
visiting in Pittsburgh not be permitted to avail himself of the 
services of his host, licensed in Pennsylvania and familiar with the 
City of Pittsburgh, its streets and police regulations. 

On the other hand, if we permit a New York operator to drive a 
New York car in this State, there seems to be no reason why under 
the reciprocity agreement, he should not be permitted for a short 
time while in this State to drive a Pennsylvania car. There is no 
difference in the motor vehicles and his qualifications· as an oper­
ator are not based! upon the source of the license of the vehicle. 

I am therefore of the opinion : 

(1) That the holder of a motor vehicle operator's license issued 
by .this Oommonwealth can, for a limited time, legally operate a 
motor vehicle, within this Commonwealth, which is not registered 
herein and is not being operated under Pennsylvania license plates, 
provided it is duly licensed by a State with which the reciprocity 
provisions of Section 8 of the Act of June 30, 1919, as amended by 
the Act of June 14, 1923, supra, are in force, and! provided that there 
shall be conspicuously displayed upon such motor vehicle the regis­
tration plates as required by the State by which it is licensed. 

(2) That the holder of a valid motor vehicle operator's license 
issued by some other State with which the reciprocity provisions of 
said Se~ion 8 are in force, but who is not so licensed by this Com­
monwealth, can, for a limited time, legally operate a motor vehicle, 
within thiR Commonwealth, which is duly registered herein and is be-

U-15 
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ing operated! under Pennsylvania license plates. Such operator 
should carry with him proof of the authority . issued to him by his 
State to operate a motor vehicle. 

'L'he time limit of such authority under both (1) and (2) is to be 
determined in each individual case by the length of time the State 
in which said motor vehicle or operator, as the -case may be, is li­
censed shall grant the like privilege to residents of this State. 

Very truly yours, 

DEP AH.TMENT OF JUSTICE, 

By JAMES 0. CAMPBELL, 

First Deputy Attorney General. 

Secretary of Highways-Authority to purchase certain materials and supplies neces­
sary for the work of the Automobile Division of the Department-Where pay­
aJble. (Acts of May, 31, 1911 , P. L. 468; June 1, 1919, P. L. 428; June 30, 
1919, P. L. 687; May 17, 1921, P. L. 837; April 6, 1921; P. L. 101; June 
7, 1923, P. L. 498; ,June 14, 19f!3, P. L. 118; Article XIX, Section 2803, June 
14, 1923, No. 44A.) 

The Secretary of Highways is authorized to pay, out of the State Motor License 
Fund for all such supplies and equipment as are clearly necessary for the effectual 
carrying on of the work of the Automobile Division of the said Department, such 
purchases to be made through the Department of Property and Supplies, as pur­
chasing agency. 

June 25, 1924. 

Honorable Paul D. Wright, Secretary of Highways, Harrisburg, Pa. 

Sir: We have your request to be advised wheth~r it is proper 
for you to request the Department of Property and Supplies as Pur­
chasing Agency to purchase for your Department certain materials 
and supplies necessary for the work of your Department as per 
the list furnished us in your letter of June 12, Hl2-t, such materials 
and supplies to be paid for out of the l\fotor License Fund. 

'Ve shall not here enumerate all the classes of articles contained 
in your list which, among others, mentions adding machines, title 
plates, mimeographs, multigraphs, level rods, tripods, m~tallic tapes, 
folders, letters trays, files, desks, engineering equipment, typewriters, 
carbon paper, blue print paper, photographic supplies, maps, en­
velopes, pens, pencils and printed forms for the Automobile Division. 
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We understand that all of the classes of articles listed in your 
letter are ne2ssary for the effectual carrying on of the work of your 
Departme:r.it. 

By the Act of .June 14, 1923, P. L. 718, Section 12 of the Motor 
Vehicle Act of June 30, 1919, P. L. 687 was amended. This Section 
of the Act of 1919 as amended appropriat os all moneys derived 
from motor license fees, from fines and penalties collected under the 
provisions of the Motor Vehide Act, forfeited bail and other miscel-· 
Ian.eons receipts to the State Highway Department for the purpose 
(1) "of assisting in the maintenance, construction, replacement, re­
construction, improvement, and repair of State Highways," (2) "for 
payment of salaries. traveling expenses, and any and a..ll other ex­
penses neessa.ry to effecfoally cnrry on the work of the State High­
way Department · as described in the Act of Assembly approved the 
thirty-first day of May one thousand nine hundred and eleven, known 
as the State Highway Act, and _the am2ndments and supplements 
thereto,',' and ( 3) "to carry out and enforce the provisions of the 
Act to which this is an amendment, and all amendments and supple­
ments thereto, including the penal provisions th ereof." 

~t . js unnecessary to comment upon the meaning of the language 
empioyed to describe the first purpose for which the mon eys in the 
Motor License Fund may be expended, namely, "assisting in the 
maintenance, construction, rep1acem ont, reconstruction and repair 
of State highways." The same is true of the third purpose for which 
such moneys may be expended, namely, to carry out and enforce the 
provisions of th 3 Motor Vehicle Act. 

With respect to the second purpose for which these moneys may 
be expended the important question is: What is the work of the 
Sta.te Highway Department as d 2scribed in the Act approved May 
31, 1911, P. L. 468, and the amendments and supplements thereto? 

By reference to the Act of May 31, 1911, P. L. 468, it appears that 
the work of the State Highway D 3partment as in that Act described 
consists of taking over certain highways as State Highways and main­
taining, repairing and constructing them, of preparing and filing for 
public use maps of all State highways, of relocating highways so as 
to eliminate dangerous or inconvenient grafles, turns or other con­
ditions. adv3rtising for proposals for contracts. letting contracts, 
rrecting signs along the State highways, and so on. The Acts amend­
ing and supplementing the Act of Hill have not in any sense re­
strict~d the work of th~ Highway Department as described in the 
.Act of 1911. On the contrary they have broadened the scope of the 
Department's work. ·we shaH refer to only a f ~w of these amendatory 
acts

7 
The Act of June 7, 1919, P. L. 428 authorized the State High­

way Comm$ssioner, uow the Secretary of Highways, to purchase 
and acquire lands. in the name of the Commonwealth containing 
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stone suitable for use in constrncting or maintaining highways and 
to quarry and prepare stone for the construction and maintenance 
of State highways or State-aid highways, and to manufacture any 
other materials used in the construction or maintenance thereof. 
It forther authorized the Commissioner to erect such buildings and 
purchase such machinery, utensils, tools and equipment as may be 
necessary or essential for th? proper proRecution of the work of 
quarrying and preparing stone and manufacturing materials. The 
Act of April 6, 1921, P. L. 107 authorized the Highway Commissioner 
to establish the width and lines of State highways and the Act of 
May 17, 1921, P. L. 837 authorized the Commissioner to relocate 
parts of State highways under certain circumstances. 

'Vhile some of the powers to which reference has been made were 
conferred upon the State Highway Commissioner rather than upon 
the Stat? Highway Department there can be no doubt but that the 
work of the State Highway Department includes the exercise of the 
powers and the performance of the duties conferred and imposed 
both upon the State Highway Department arnl upon the State High­
way Commissioner. 

The Administrative Code of 1923 (Act of June 7th, P. L. 498) did 
not in any wis? restrict the work of the Department nor did it sub­
stitute for the former State Highway Department a new and different 
department or for the State Highway Commissioner a new and differ­
ent officer to act as head of the Department. The Code did change the 
name of the Department to "Department of Highways" and the name 
of the offic er at the head of the Department to "Secretary of High­
ways," but these changes of name had no effert whatever upon the 
powers and duties either of the Department or of its head. By re­
ference to Article XIX (P. L. 595) of the Code it will be found that 
many of the powers of the Department as contained in the Act of 
1911 its amendments and supplements are reenacted, but the Legis­
lature was very careful to provide in Section 2803 of the Code that 
the enumeration and definition of powers in the Code "shall not be 
construed to be in derogation or limitation of the powers and duties 
heretofore exercised and performed" by any department unless " (a) 
any power or duty as enumerated and de.fined iR clearly inconsistent 
with the exercise of the power or the performanc" of a duty heretofore 
exercised or performed; or (b) there is a specific statement that a 
power or a duty heretofore exercised or performed shall not be ex­
ercised or performed * * ~, * or that such power or duty shall be 
exercised in a different manner." 

It is true that the Code specifically repeal ed sections 2 and 4 of 
the Act of 1911 and that it repealed Sections 1 and 3 of the Act inso­
far as inconsistent with the Code. However, an examination of these 
sections clearly shows that their repeal did not lessen the powers of 
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the Department of Highways in any of the respects now under con­
sideration. Section 2 of the Act of 1911 specifically enumerated a 
number of employes of the Department, fixed their salaries and 
designated what duties they should perform. 'l'his section was 
plainly unnecessary in view of the provisions of the Code permitting 
the head of the Department with the Governor's approval to deter­
mine what employes there sho1uJd be, what salaries they should 
receive and what duties they should perform. Section 4 provided 
that the Highway Department should have offices in the Capitol 
Building, that the State Highway Commissioner should have charge 
of the records of the Highway Department and should make an 
annual report to the Governor. All of these provisions being fully 
covered by the provisions of the Administrative Code it was proper 
that this section should be repealed absolutely. 8ection 3 authorized 
the State Highway Commissioner to purchase machinery, implements, 
tools and materials of any and every kind, incident to or necessary in 
1he construction, building, rebuilding and maintenance of the State 
highways. This Section is inconsistent with ~ection 507 of the Ad­
ministrative Code only to the extent that it requires the Department 
of Highways to purchase through the Department of Property and 
Supplies as Agent all materials, supplies and equipment other than 
those which are necessary for th e construction and repair of high­
ways. It is, therefore, not repealed by the Administrative Code but 
merely modified to the extent indicated. Section 1 of the Act of 
1911 has no bearing whatever upon the question now before us. 

Accordingly when the Act of June 14, 1923 appropriated the Motor 
License Fund to the State Highway Department for payment of 
salaries, traveling expenses and any and all other expenses neces­
sary to effectually carry on the work of the State Highway Depart­
ment as described by the Act of May 31, 1911, its amendments and 
supplements, it appropriated this Fund for the purpose of enabling 
the Department to purchase materials, supplies and equipment in­
cident to or necessary in the general work of the State Highway 
Department, provided only that the materials or supplies purchased 
are "necessary to effectually carry on'' such work. In construing 
.the meaning of the word "necessary" as here used it is obvious that 
what the Legislature intended was that the exp <:nses to be paid out 
of the Motor Fund should be reasonably necessary,-not absolutely 
necessary,-for carrying on the work of the Stat ~ Highway Depart­
ment. This conclusion is inevitable unless the word "effectually" be 
ignored. In determining what materials, supplies and equipment are 
necessary for effectually carrying on the work of your Department 
your discretion as head of the Departm :mt or that of your deputies 
must be the guide; and only where it could be shown that you had 
grossly abused your discretionary powers could your judgment be 
overruled. 
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Practically every class of article which you have listed is evidently 
necessary for effectually carrying on the work of your Department 
and ·we have no doubt that in the few cases in which the necessity 
for the articles is not s2lf-evident you would be able to show that 
the class of article is rea:sonably necessary for your work. 

We understand that you have addressed this inquiry to this De­
partment because of the intimation by the Auditor Ganeral's Depart­
ment that before you can pay for articles of the various classes 
which you have mentioned ou,t of your l\fotor Fund it must appear 
tltat the Appropriation to the Department of Property and Supplies 
for materials, furniture and supplies has been exhausted. In our 
opinion this proposition is not tenable. Under date of January 14, 
1924 this Department in an opinion by Deputy Attorney Gem~ral 
Brown advised the Department of Property and Supplies· that the 
Legislature having made a specific appropriation to the Treasury 
Department for the payment of equipment necessary for the col­
lection of emergency Taxes imposed by the 1923 Legislature, the 
Department of Property and Supplies could not furnish to the 
Treasury Departm2nt equipment needed for this purpose out of the 
General Appropriation to the Department of Property and Supplies 
for furniture, mate1·ials and supplies, at least ·until the specific ap­
propriation to the 'l'reasnry D.;partment for this purpose ·had been 
exhausted. The instant case is very similar. The Legislature having 
specifically appropriated to your Department the Motor License 
Fund for the purpose of paying "any and all expenses necessary to 
effectually carry on" the work of your Department it is yo:ur duty 
to exhaust this appropriation before asking the Department of Prop­
erty and Supplies to furnish you with materials, supplie:;;, or equip­
ment paid for out of th2 General Appropriation to that Department. 

We believe that this would be so even in the absence of any decla-­
ration by the Legislature sustaining this view. Forturnately, how­
ever, the Legislature itself has clearly indicated that thh; should be 
the proper practice. In Section 709 (f) of the Administrative Code 
(at Pamphlet Laws, page 543) it is provided that the Executive 
Board after each biennial appropriation to the D epartment of Prop­
erty and Supplies for the purchase of ·stationary, fuel~ printing, 
paper, supplies, furniture, furnishings, repairs, alterations and im­
provements shall allocate to th 2 several administrative departments, 
boards and commi8s1ons such portions of such appropriation as will 
fairly represent the needs of the departments, hoards and commis­
sions for the biennium taking into considcmtion the right of any 
such deparhnPut, board or commi,ss·ion to pay its necessary expenses 
or purchase furniture, rnateria78 ' or supvlies out of fees or other 
moneys receivecl by or moneys specifically appropriated to it. In 
this provision of the Code th e Legislature has specifically directed 
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the Executive Board in estimating the needs of any Department for 
supplies, printing or other items which would otherwise be properly 
furnished by the Department of Property and Supplies to take into 
consideration, and lessen the allocation according to, th e right of 
any Department to pay its expenses out of another 1''u;nd. Incident­
ally, it may be mentioned that the Executive Board allocated to your 
Department for supplies for two years only seventy thousand dollars 
($70,000) which is considerably less than the amount involved in the 
requisitions covering the articles now in question. 

If there is any doubt about the correctness of our view that it was 
the intention of the Legislature that requisiti.ons :upon the Depart­
ment of Property and Supplies for materials which your Department 
has a right to pay for out of the Motor License Fund should be post­
poned until the appropriation to your own Department available for 
the purchase of such materials and supplies has be~n exhausted, it 
is absolutely clear that the proposition is not tenable that you must 
refrain from expending any part of your l\Iotor License Fund for 
materials and supplies until th ~ entire appropriation for materials 
and supplies made to the Department of Property and Supplies has 
been exhausted. Such an interpretation of the law would result in 
the complete paralysis of the State government in view of the fact 
that your Department will expend for materials and supplies during 
the current biennium more than the total appropriation to the Depart­
ment of Property and Supplies for purchasmg materials and supplies 
for the entire State government. If our view that you should post­
pone requisitions upon the D epartment of Property and Supplies 
until your Motor License F1u,nd has been exhausted is erroneous it 
is erroneous only to the extent that you pos.o;ibly have a right in 
your discretion either to pay for materials or supplies out of the 
motor license fund or to requisition materials and supplies from the 
Department of Property and Supplies as long as any of the funds 
of that Department allocated to you are available. We are quite 
clear that if there is discretion iodged anywhere with respect to the 
so:urce from which your mat :>rials and supplies are t~ be received 
that discretion is to be exercised by you and not by the fiscal officers 
of the State. 

We understand that during the last seven (7) months of 1923 and 
until a very recent date in 1924 the Auditor General's Department 
approved for payment out of the Motor License Fund requisitions 
for supplies of the classes listed in your letter, purchased for your 
Department by th e Department of Property and Supplies as Pur­
chasing Agent, b:ut that quite recently similar requisitions have been 
disapproved. There has been no change in th3 law as the Legislature 
has not been in Session, nor has there been any interpretation of the 
law either by the Courts or by this Department which indicates that 



232 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

the Auditor General's Department was in error in its original 
position with regard to these requisitions. It is our opinion that 
the position originally taken by that Department should be adhered 
to. 

You are accordingly advised that all of the classes of supplies and · 
equipment mentioned in your letter to th ~ extent you consider them 
dearly necessary for effectually carrying on the work of your Depart­
ment should be purchased for you by the Department of Property 
and Supplies as Purchasing Agency and paid for out of the State 
Motor License Fund. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Svecial Deputy Attorney General. 

Motor Vehioleir-Transfer of Title-Lease-Lessor-Lesl!ee-Storage and Repailr 
Ohargett-Aba.ndonment--Acts of 1863 and 1909-Act of May 24, 1923, P. L. 
425. 

Under the Act of May 24, 1923, P. L. 425, relating to registration of motor 
vehicles, an "ovmer" is the person having a motor vehicle in. his possession, 
custody or control under a lease or contract of conditional sale, or other like 
agreement, as well as one who owns it absolutely, and the certifir.ate of title 
should be in his name. In case . of default and repossession by the lessor, the 
lessee is guilty of a misdemeanor if he does not assign the certificate of title to 
the lessor and is liabk to prosecution. If it is not possible to obtain lessee's 
certificate, a new certificate will not be issued to the lessor, except upon satis­
factory proof of ownership and the right of p·ossession. 

Wihen a motor vehicle is sold at public sale on a lien for storage or repair 
cha~ges, the. owner is liable to prosecution under the Act of May 24, 1923, P. L. 
425, unless he assigns his certificate of title to the purchaser to enable him 
to obtain a new certificate. When such an assignment is not possible, before 
another certificate will be issued by the state, proof will be required by affidavit 
of the parties having knowledge of the facts, containing the date when the lien 
accrued and the facts relative to service of the various notices, advertisement 
and handbills as required by the Acts of December 14, 1863, (P. L. 1864, p. 
1127) and of March 11, 1909, P . L. 19, together with copies of the same; also 
the fact and method of sale together with the date thereof, the person to whom 
sold and that such person was the highest bidder. 

When a motor vehicle is found abandoned on the highway, the finder, in order 
to obtain a title certificate therPto, should place the same in storage and if 
unable to locate the owner, should proceed to sell it at public sale in the same 
manner as for storage or repair charges. In all cases, when a change of title 
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is sought, the state should notify the former owner by mail addressed to the 
place given in the original certificate and allow a reasonable time for him .to 
enter a protest. 

July 7, 1924 

Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, Department 
of Highways·, Harrisburg, Pa. 

Dear Sir: You have requested an opinion from this Department as 
to what course you should follow with respect to the issuance of 
new certificates of title for motor vehicles where there has· been a 
transfer of ownership and possession from the person to whom the 
01igin;:i,l certificate of title was issued to the applicant for the new 
certificate, in the following manner: 

1. By the exercise on the part of the bailor, of the right of re­
possession of bailed property as provided for in the usual form of 
bailment contract. 

2. By public sale founded on a lien for storage or repair 
charges·; 

(a) Where the sale has been made under an order of Court ; 
(b) Where there has been no application to the Court; 
( c) Abandonment. 

Section 3 of the Title Registration Act of May 24, 1923, P. L. 425, 
lays down the general rule that is to be followed upon the sale or 
transfer of ownership of a motor vehicle for which an original cer­
tificate of title shall have been issued and it must be followed unless 
the Act itself creates an exception. 

This section requires the delivery by the transferor to the trans­
feree of a title certificate for the motor vehicle in question, duly 
a.s~igned. I 

Section 4 makes it a mi&demeanor for anyone "to sell, convey or 
transfer, pass title to, deliver or purchase, buy, procure or other­
wise acquire title * ... * * * of any motor vehicle, unless at the time of 
sale and delivery thereof there s·hall pass between the parties such 
certificate of title, with an assignment thereof, in the form pre­
scribed by the Commissioner." 

. This provides a method of enforcing the delivery of the certificate of 
title, duly assigned. It vi'sits the resJ>onsibility of the delivery of 
the same equally on transferor and transferee. It also emphasizes 
the importance attached by the Legislature to the transfer of such 
certificate duly assigned. 

1. Transfer by repossession in pursuance of the term of a b1:1.il­
ment lease or contract of conditional sale---
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Section 8 of the Title Registration Act of May 24, 1923, P. L. 425 
provides: 

"In case of the transfer of ownership or possession of 
a motor vehicle, by operation of law * * * whenever* * 
repossession is had upon default in performance of the 
terms of a lease, contract of conditional sale, or other 
like agreement, it shall thereupon become the duty of the 
person from whose posses·sion such motor vehicle was 
taken, and without prejudice to his rights in the prem­
ises, immediately to surrender the certificate of ti_tle 
for such motor vehicle to the person to whom pos·sess10n 
of such motor vehicle has so passed. The Commissioner, 
upon surrender of prior certificate of title, or, when that 
is not pos·sible, upon presentation of satisfactory proof 
to the Commissioner of ownership and right of possession 
to such motor vehicle and upon payment of the fee of 
$2.00 and presentation of application for certificate of 
title, shall is·sue to the applicant to whom possession 
of such motor vehicle has so passed a certificate of title 
thereto. Any person failing to comply with the provi­
sions of this section shall be deemed guilty of a misde­
meanor and may be prosecuted by the Commissioner. * *" 

In case of an application for a new certificate based upon a tran!"­
fer because of repos·session as above provided which is accompanied 
by the original certificate of title duly assigned, you should issue 
the new certificate without further proof. 

If the application is not accompanied by the original certificate, 
you should request that it be presented duly assigned, and the at­
tention of the parties should be called to the aforesaid provisions 
of the Act including the penal provisions. 

It is· to be noted that the bailee in all cases similar to the one 
stated should have a certificate of title for the motor vehicle in 
question, because Section 2 of the Act requires the owner to take 
out a certificate of title, and Section 1 defines the term "owner" as 
including the person having a motor vehicle in his posses'Sion, 
custody or control under a lease or contract of conditional sale, or 
other like agreement. 

In case such certificate is not forwarded to you or, if so, is un­
assigned, satisfactory proof must be presented to the Commissioner 
of ownership and right of possessiou to such motor vehicle. 

Affidavits should be presented accounting for the absence of the or­
iginal certificate and setting forth the relevant facts concerning the 
bailment contract or conditional sale, together with the facts as 
to default and repossession. These affidavits should be accompanied 
by authenticated copies of any writing under which the right of 
repossession is claimed and has been exercised. The basic facts in this 
~ffiqavit ma;r be verified from ;y-our records and should ~onform 
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therewith, for you should have a record in your files correct at all 
times·, of ·all motor vehicles against which there are any liens or 
encumbrances, including leases or similar contracts under which 
the same are held. 

Section 2 and 3 of the Act provide that the application for an 
original certificate or a subsequent certificate of title must contain 
statements relative to the liens· or encumbrances, if any, against the 
motor · vehicle in question. If it is an original application it must 
contain the statement as· to whether possession is held under a lease, · 
contract of conditional sale, or other like agreement. Each certificate 
of title issued upon any application containing a statement that there 
are· liens or enc)lm'brances against the motor vehicle in question, 
or, that the same is held under a lease, must contain a statement 
of such liens or encumbrances; also that upon request of the owner 
when: the original certificate of title is· returned with evidence that 
all: liens, encumbrances and legal claims ha:ve been satisfied, a 
corrected certificate of title shall be issued. 

2 . . ,T;ransfer by public sale founded on a lien for storage or repair 
charges~ · 

At common law the bailee of chattels had a lien on the same for 
storage and repair charges (Trickett Laws of Liens, Volume 2, Secs. 
730-733-134, 27 H. 0. L. page 1007: Mathias vs. Sellers, 86 Pa. 486-
491.) 

Enforcement of this lien was limited to the retention of the chat­
tels (Trickett, Volume 2, Sec. 751; Volume 3, Sec. 419; Rodgers iJs. 
Grothe., 58 Pa. 414). 

It is now provided for by the two following statutes, the provisions 
of which must be strictly followed: 

The Act of Dec. 14, 1863 (P L. 1864, p. 111/n; West Sect. 18623, 
et seq. Purdon Vol. 1, p. 617 and Vol. 2 p. 2265), provides that jn all 
cases in which commission merchants, factors and all common car­
riers, or other persons, shall have a lien under existing laws, upon 
any goods, wares, merchandise or other property for, or on account 
of * * * storage or labor bestowed on such * * * if the owner * ,.. * 
shall fail or neglect or refuse to pay the amount of the charges 
upon any such property, etc., within 60 days after demand thereof, 
made personally upon such owner or consigness, then in such case 
it shall and may be lawful for any such commission merchant, 
factor, coinmon carrier or other person having such lien as afore­
said after the expiration of said period of· 60 days, to expose such 
goods, etc., to sale at public auction and sell the same or s·o much 
thereof as shall be sufficient to discharge said lien, together with 
costs of sale and advertising: Provided notice of such sale, together 
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with name of person or persons to whom such goods shall have 
been consigned shall have been first published for three successive 
weeks in a newspaper published in the county and by six written 
or printed handbills put up in the most conspicuous places in the 
vicinity of the depot where the goods may be. 

Section 2 provides for an order of the Court, upon application 
thereto, when the residences of the owner and consignee are unknown 
* * * or for any Qther cause that shall render it impracticable to 
give the notice as provided for in the first section, authorizing the 
sale of such goods upon such terms as to notice as the nature of 
the case may admit of, and to such judge shall seem meet. 

This Act embraces a horse left with a veterinary surgeon (Rodgers 
vs. Grothe) 58 Pa. 414); a mill owner as bailee (Grouch vs. Buerman, 
6 Dist. Rep. 357); tobacco delivered to bailee for the purpose of be­

·ing manufactured into cigars (Jfathias vs. Sellers, 86 Pa. 486); 
household goods stored in a storage warehouse (Brown vs. Werts & 
Co., 28 Dist. Rep. 828). 

The Warehouse Receipts Act of March 11, 1909) P- L. 19, provides 
that a warehouseman shall have a lien on goods deposited with him 
for all lawful charges for storage and preservation of the same; 
also for all lawful claims for money advanced, interest, insurance~ 
transportation, weighing, coopering and other charges and ex­
penses in relation to such goods; also for notice and advertisements 
of sale and for the sale of the same where default has been made in 
satisfying the warehouseman's lien. (Section 27). A warehouseman 
is defined as one lawfully engaged in the business of storing goods 
for profit. (Section 58). Section 28 specifies the goods against which 
:;uch lien may be enforced. · 

Section 33 provides as follows: 

"A warehouseman's lien for a claim which has become 
due may be satisfied as follows: 

"The warehouseman shall give a written notice to the 
person on whose account the goods are held, and to any 
other person known by the warehouseman to claim an 
interest in the goods. Such notice shall be given by de­
livery in person, or by registered letter addressed to the 
last known place of business or abode of the person to 
be notified. The notice shall contain:-

"a. An itemized statement of the warehouseman's 
claim, showing the sum due at the time of the notice 
and the date or dates when it became due; ' 

"h. A brief description of the goods against which the 
lien exists; · 
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"c. A demand that the amount of the claim, as 
stated in the notice, and of such further claim as shall 
accrue, shall be paid on or before a day mentioned, not 
less than ten days from the delivery of the notice, if it 
is personally delivered, or from the time when the notice 
should reach its destination according to the due course 
of post, if the notice is sent by mail; and 

"d. A statement that unless the claim is paid with­
in the time specified, the goods will be advertised for 
sale and sold by auction at a specified time and place. 

"In accordance with the terms of a notice so given, 
a sale of the goods by auction may be had to satisfy any 
valid claim of the warehouseman for which he has a 
lien on the goods. The sale shall be had in the place 
where the lien was acquired, or, if such place is mani­
festly unsuitable for the purpose, at the nearest suitable 
place. After the time for the payment of the claim 
specified in the notice to the depositor has elapsed an 
advertisement of the sale, describing the goods to be 
sold, and stating the name of the owner or person on 
wh'ose account the goods are b,eld, and the time and 
place of sale, shall be published once a week for two ' 
consecutive weeks in a newspaper published in the place 
where such sale is to be held. The sale shall not be held 
less than fifteen days from the time of the first publica­
tion. If there is no newspaper published in such place. 
the advertisement shall be posted, at least ten days be­
fore sueh sale, in not less than six conspicious places 
therein." 

237 

The Title Registration Act of 1923, suprn,, recognizes the law as to 
the lien for storage and repair charges and the enforcement of the 
same by sale as above outlined. 

Section '8 of said last mentioned Act provides as follows: 

"In the case of transfer of ownership or possession 
of a motor velficle by operation of law * * * whenever 
a motor vehicle is sold at public sale to satisfy storage 
or repair charges * * *·it shall thereupon become the 
duty of the person from whose possession such motor 
vehicle was taken, and without prejudice to his rights 
in the premises, immediately to surrender the certifi­
cate of title for such motor vehicle to the person to 
whom possession of such motor vehicle has so passed. 
The commission upon surrender of prior certificate of 
title, or, when that is not possible, upon presentation 
of satisfactory proof to the commissioner of ownership 
and right of possession to such motor vehicle, and upon 
payment of the fee of two ($2) dollars and presenta­
tion of application for certificate of title, shall issue 
to the applicant to whom possession of such motor ve-
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hicle has so passed a certificate of title thereto. Any 
person failing to comply with the provisions of this sec­
tion shall be deemed guilty of a misdemeanor and may 
be prosecuted by the Commissioner." 

In the case of application for issuance of a new certificate of title 
for a motor vehicle, following transfer of title and possession based 
upon a sale on account of storage or repair charges, accompanied by 
the original certificate of title, duly assigned, you should without 
further proof issue the new certificate. 

If the old certificate does not accompany the application you 
should request that it be presented duly assigned and the attention 
of the parties should be called to the aforesaid provi'sions of the 
Act including the penal provisions_ If it is not forthcoming, or if 
it is not duly assigned, you should require proof of the facts and 
proceedings necessary to the validity of a sa:le for storage or repair 
charges. 

'l'his proof should be made by affidavit of the parties having know­
ledge of the facts, containing the date when the lien ~ccrued and 
the facts relative to service 'of the various notices, rudlvertisement and 
handbills as required by the Acts together with copies of the same; 
also the fact and method of sale together with the date thereof, the 
person to whom sold and that such person was the highest bidder. 

It is to be noted that there are some differences in the require­
ments of the Act of 1863 and the Act of 1909, as to the pi,'oceedings 
upon which these sales are based. 

Each Act pro·vides for personal notice to the owner and for a 
certain length of time to elapse between the service of that ·notice 

:and the advertisment, the former 60 days, and the _latter 10 days. 
Each requires an advertisement of ~<>ale in a newspaper, the former 
once a week for three weeks, the latter once a week for two weeks. 
The former requires six hand_bills, the latter i1one. Tlie .latter re­
quires fifteen days to elapse between date of first publication of 
notice of sale and date of sale, the former has no such provisions. 

Although it was heldi in the case of Broiun vs_ Werts & Go. 28 
·. ' ' . J 

Dis't. R ep. 828, that the Act of De.cember 14, 1863 was not repealed 
by the Act of March 11, 1909, the question of the con:fiict of these 
provisions for notices was not involved there. In thit' tase it had 
been impossible to give personal notice to the owner .and . the Act 

. . i 

of 19~9 ~ailing to provide for such ' a contingency, the parties had 
involv,ed ~h~ i provisions of the second section of the Act. of 1863, 
presen:ting tb.eir -application to the court and obtaining an order of 
sale therefrom. · · · · 

I thoroughly ngree \'vith the concli.JSion expressed in 'the case of 
Browi;i vs. Wertz so far as the facts of that case are conce~~ed. But 
it is <?bvious that these two sets of contradictory provisions cannot 
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stand concerning the same subject matter ~nd so those of the Ware­
house receipts Act must control. 

It should be noted that the Warehouse Receipts Act applies to 
chattles sold for storage charges, and other charges incident to the 
storage of the same, and that the Act of 1863 applies to those ·sold 
for repair and other charges, as well as storage. 

In view of this contradictory situation you should require proof 
of demand for payment and notice of sale as follows: · · · 

(a) In case of sale of chattels for storage charges__:at least ten 
days written personal notice to the owner; or, by register~d letter; 
.advertisement in one .newspaper published within the county once 
a week for two consecutive weeks; date of sale, which must not :be 

· · less than 15 days after the first publication of notice of sale. 

( b) In case of sale of chattels -for repair charges-at least 60 
days demand for payment served personally on the owner; adver­
tisement in one newspaper published within the county once a week 
for three consecutive weeks and by six handbills posted in the 
vicinity of the place where the chattles are. 

( c) In case personal service on owner of cha ttles (or by regi s­
teredl letter under (a),) can not be had in either (a) or (b)-an 
.order '· o:f the proper Court. 

3. Abandonment-

In the case of a motor vehicle abandoned in the publie highway 
the finder should place the same in storage, and if unable to locate 
the owner, proceed with its disposal as outlined under 2 above. ', In 
the case which you cite title to the property was acquired July 5, 
1923. A certificate of title never having been _issued for this m0tor 
vehicle, the question dliscussed above are not applicable, and if you 
are satisfierl that the title was acquired as indicated you .are justified 
in issuing a certificate of title therefor. 

In the case of application for a new certificate of title under . con­
ditions detailed in either (1) or (2) above, unaccompanied .by the 
origfoal certificate duly assigned, you should give reasonable notice 
ito the owner namedJ in the original certificate for the motor . v:ehjcle 
in . question of the receipt of such application in . order that pr;0test 
may be made if -desired, such notice to be · by mail to the addr.ess 
given in said original certificate. 

YouFs very truly, 

JAMES 0. CAMPBELL,: 

First Deputy Attorney"General. 
• J ~ " " • . ' ' ~ • ;.: • 
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Brid{}e8"-Rec.onstruction after fire-Bridge connecting counties-Bridge connecting 
State highway routes-Expense of reconstruation-Gust paid by State--Statutes­
Gonstruation-Aats of Ju,ne 14, 1923, and July 11, 1923. 

1. A county ,bridge connecting two counties, crossing a river so as to connect 
two State highway routes, and destroyed by fire prior to July 11, 1923, falls 
within the class of bridges identified by the first paragraph of section 1 of the 
Act of July 11, 1923, P. L. 1070. 

2. The provisions of the first paragraph of the act that such bridge shall be 
i·ebuilt at the expense of the Commonwealth is not nullified by the provision of 
the second paragraph of section 1 of the act, which provides that the bridge "shall 
be rebuilt by the State Highway Department, in accordance with i[lrovisions of 
existing laws providing for the rebuilding by the Commonwealth of country 
bridges destroyed l:>y fire or windstorm." 

3. The provisions of the Act of June 14, 1923, P. L. 761, relating to the 
rebuilding of bridges destroyed by windstorms, are to be read into the Act of 
July 11, 1923, except in so far as they are inconsistent with the clear provision 
of paragraph 1 of section 1 of the Act of July 11, 1923, directing that the expense 
of rebuilding shall be at the expense of the Commonwealth. 

4. No clear provision in one act is to be nullified by other provisions in the 
same act or in earlier acts, unless there is no reasonable method of reconciling 
any apparent conflicts. 

5. The appropriation provic·ed by section 2 of the Act of July 11, 1923, for the 
rebuilding of bridges authorized by section 1 of the act, makes the amount appro­
priated available fro.m the general fund before any of the motor fund is used. 

August 18, 1924. 

'l;he Honorable Paul D. Wright, Secretary of Highways, Harrisburg, 
Penna. 

Sir: I have before me your request for an opinion as to whether 
you have the authority to reconstruct the bridge acros·s the Susque­
hanna River at Northumberland, which was destroyed by fire on June 
3, 1923, by entering into a contract for the rebuilding of said bridge 
at a total cost of four hundred five thousand dollars ($405,000). 

The laws which bear particularly upon your power to rebuild this 
bridge are the Acts of July 11, 1923, P. L. 1070, and June 14, 1923, 
P. L. 761. 

The bridge which was burned June 3, 1923, falls· clearly within 
the class of bridges identified by the first paragraph of section 1 of 
the Act of July 11, 1923, namely, (a) it was a county bridge; (b)' 
A cross a river located on a state high way route ; ( c) Connecting two 
state highway routes·; ( d) Connecting two or more counties; and (e 1 
having been destroyed by fire prior to July 11, 1923. 

Said first paragraph of Section 1 of the Act of July 11, 1923, 
gives you the power to rebuild this bridge "at the ewpense of the Oom­
monwealth,n provided only that the second paragraph of s·aid Section 
1 does not modify that power. 
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Said second paragraph of the law provides that the bridge "shall 
be rebuilt by the State Highway Department in accordance with pro· 
visions of existing laws providing for the rebuilding by the Commou­
wealth of county bridges destroyed by fire or wind storm." No ex­
isting law provides for the rebuilding of bridges destroyed by fire, 
but the Act of June 14, 1923, provides at length for the rebuilding of 
bridges destroyed by wind storms; therefore the provisions· of said 
Act of June 14, 1923, are to be read into the Act of July 11, 1923, 
except in so far as such provisions are inconsistent with the clear 
provisions of paragraph one of Section 1 of the Act of July 11, 1923. 

All the consistent provisions· of the Act of July 11, 1923, with re· 
gard to viewers, and action before and by the Court of Common 
Pleas of Dauphin County, have been carried out. The other pro· 
visions which bear upon the question at issue are: 

1. Section 9 limits the expenses of the Stai:e in the case of bridges 
destroyed by wind storm "to the sum required to construct a bridge 
of the dimensions and character of the old bridge destroyed." 

2. The first paragraph of .Section 19 specifically authorizes that 
"payments of the amount due by the State may be made from the 
funds available for the construction of State highways," when the 
bridge "is on the route of a State high~ay." 

It is a well established principle in the construction of a law that 
no clear provision in one act shall be nullified by other provisions 
in the same act or in earlier acts, unless there is no reasonable method 
of reconciling any apparent conflicts. Paragraph one of the Act 
of July 11, 1923, clearly states that the rebuilding of bridges, like 
the one in question s·hall be "at, the expense of the Commonwealth." 
If, therefore, the provis'ion of paragraph two, which says that the 
biidge shall be rebuilt in accordance with provi&ions of existing 
laws, causes said Section 9 to fall into direct conflict with the clear 
provision for building "at the expense of the Commonwealth" by 
restricting the amount which the State may pay and leaving the 
balance to be paid by the counties·, the clear provision of the later 
act would be nullified in the present instance. 

It should be noted that Section rn makes the amount due from 
the State for rebuilding bridges "on the route of State Highways" 
destroyed by wind storm less in some instances than the necessary 
cost of rebuilding such bridges, because Section 9 of the same law 
determines "the amount due by the State" in the case of destruction 
by wind .storm. 

When, however, at a later date the Act of July 11, 1923, was 
passed, the legislature saw fit to change the rule as to "the amount 
due by the State" from the cost of a bridge of the same (f.imensioru; 

U-16 
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and character, so that if a bridge upon the State highway between 
two counties is destroyed by fire it may be rebuilt by the State 
Highway Department whol!y "at the expense of the. Commonwealth," 
with no limitation based on the previous dimensions and char~cter 
of the bridge . 

Therefore the rule for determining "the amount due by the State" 
contained in Section 9 of the Act of June 14, 1923, has been replaced 
by the first paragraph of Section 1 of the Act of July 11, 1923, so that 
in applying Section 19 of the former Act "the amount due by the 
State" is determinable not by "the sum required to construct a bridge 
of the dimensions and character of the old bridge destroyed," bttt by 
the cost for building a new bridge according to the order of the 
Dauphin County Court for such rebuilding made in confirmance of 
tlie report of the viewers. 

The five viewers were duly appointed. They proceeded according 
to the law to recommend "The kind of bridge needed and tJ1e prob­
able cost thereof." The Court ordered as follows: 

"And now this 17th day of December, 1923, no excep­
tions having been filed to the above report of viewers, 
same is confirmed and it is ordered and decreed that the 
said bridge shall be rebuilt as· recommended in the re­
port of the viewers." 

Thus we have of record a court order for the rebuilding of this 
bridge and the power of the Department of Highways becomes by 
virtue of said order a duty to proceed pursuant to the other pro­
visions of the Act of June 14, 1923. 

The Department has prepared the plans· and specifications;-:--ad­
verti:sed for bids,-and should now let the contract for rebuilding 
to the lowest and best bidder. 

"Upon the acceptance of any bid, the Department on behalf of the 
Commonwealth, shall enter into a contract for rebuilding of said 
bridge with such bidder, under the a.dvice and direction . of · the 
Attorney General." 

One difficulty raised is· that Section 2 of the Act of July 11, 1923, 
appropriates $350,000 for the building of bridges authorized by Sec-

. ti on 1 of the same Act. There is contention that the appropriation 
of $350,000 takes the place of the authority in Section 19 of the Act 
of June 14, 1923, to utilize the motor fund for ·any_ part of the cost 
(1t building the Northumberland bridge. Sectif;m 19 is part of the 
'·provisions of existing laws providing for the rf(building of bridges"' 
destrqyed by wind storm, and therefore is a provision applicable 
for rebuildin,g the Northumberland bridge. If no appropriation had 
b~en made in the Act of July U, 1923, it is my opinion that Section 
19 of the Act of June 14, 1923, would have given the Department 
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of Highways the power to use funds available for the constructi:on 
of State highways (namely, the motor fund) for the entire cost of 
rebuilding this bridge. The appropriation of $350,000 from the 
general fund, in ,my opinion, does not operate to defeat the pur·­
pose of the Act for the rebuilding of bridges of this description, 
but merely makes $350,000 from the general fund available before 
any of the motor fund is used. 

CONCLUSION 

It is my opinion that you have the power and, probably because 
of the· order of the court, the necesary duty to proceed to rebuild 
the bri:dge; and for that purpose you have the power to enter into 
a contract with what you consider the lowest and best bidder for 
the rebuilding of the bridge at a cost of (say) $405,000.00, to be paid, 
to the extent of $350,000.00, from the funds appropriated by Sec­
t:ion 2 of the Act of July 11, 1923, P. L. 1070, and the balance of 
$55,000.00 from the motor fund, under the authority of Section 19 
of the Act of June 14, 1923, P. L. 761. 

You should not overlook the further restriction of the Act of 
June 14, 1923, Section 18, that although partial payments on the 
contract may be made from time to time as the work progresses, 
you are forbidden by Section 17 of the Act of June 14, 1923, to ap­
prove for payment more than eighty per cent. of the estimated 
value of the work done. 

This requirement should be followed clos·ely, because the Dauphin 
County Court has the power and duty, under Sections 15 and 16 of 
said Act, to caus·e the bridge to be inspected and (for reason) upon 
the report of the inspectors to cause a deduction to be made from 
the amount stipulated in the contract to be paid to the contractor. 

It should also be observed (See Sections 17 and 18) that the 
fees and expenses for viewers and inspectors, the proper charge for 
the preparation of the plans and specifications, as well as advertis­
ing and all other legal costs and expenses, are to be paid by the 
counties in whi:ch the bridge is located, pursuant to orders of the 
Dauphin County Court. ' , 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINIONS TO THE DEPARTMENT OF INTERNAL 
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Presque Isle Pewinsula--A.ct of 1921, P. L. 1180-Management and Control of. 

The Pennsylvania Interstate Park and Harbor Commission of Erie, having 
been vested with the management and control of Presque Isle Peninsula by the 
Act of May 27, 1921, P. L. 1180 and the Act of Congress havtng confirmed 
t iich management and control, there is no necessity for any further action on 
the part of the State Legislature of P.ennsylvania to effectively transfer to the 
commissi-On full management and control of the peninsula. 

March 6, 1923. 

Honorable James F. Woodward, Secretary of Internal Affairs, 
Harrisburg, Pa. 

Sir: Your letter of January 30, 1923, concerning the property of 
the Pennsylvania State Park and Harbor Commission of Erie, is 
before me for reply, in which you request an opinion upon the fol­
lowing two points: 

"First: The United States government having passed 
an Act · of Congress reconveying such interest as it 
might have had in the peninsula of Presque Isle, is 
any other action on the part, either of the United! States 
government or the state of Pennsylvania, necessary to 
fully co;mplete the transfer of the title of the United 
States to the state of Pennsylvania? 

"Second: By Act of 27th of May, 1921, (P. L. 1180) 
the state of Pe.nnsylvania conveyed Presque Isle Penin-. 
sula to the Pennsylvania State Park and Harb.or Com· 
mission of Erie for the purpose of erecting a state park. 
Does not the reconvevance of the title of the United 
States government to the state of Pennsylvania vest 
automatically such title as it had in the park to the 
Pennsylvania State Park and Harbor Commission of 
Erie without the necessity of any further legislative 
Act?" 

In answer to the first part of your first question, you are advised 
no further action is necessary on the part of the United States Gov· 
ernrnent to reconvey such interest as it might have had in the Penin· 
sula of Presque Isle, the Act of Congress itself specifically stating 
that "the United States hereby grants qwit-olaims, and reoonveys 
to the Commonwealth of Pennsylvania." From the correspondence, 
however, which is herewith returned, it appears in the letter of 
December 16, 1922, from Major P. S. Reinecke, that he may not 
have in mind in ~tsking about "necessary matters pertaining to the 

(247) 
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transfer of this jurisdiction" anything other than the formal delivery 
of possession to the State Government or the Park Commission. If 
there is any formality in connection with the transfer of jurisdiction 
or physical control from the United States Government to the State 
Government, then such formality should be complied with to com­
plete the records of each jurisdiction. 

In answer to the second part of your first question, you are advised 
no further action is necessary on the part of the State of Pennsyl­
vania to complete the transfer of title, except as above suggested, 
covering mere possesion. 

In answer to your second question, you are advised the Act of 
Congress of November 28, 1922, would not automatically transfer 
to the Pennsylvania State Park and Harbor Commission any right 
or title acquired by the State of Pennsylvania thereunder. How.ever, 
from an examination of the Act of May 27, 1921, it will be observed 
the title to the Presque Isle Peninsula was not conveyed to tqe 
Pennsylvania State Park and Harbor Commission. It was "dedi­
cated to the use of the public": 

"to the end that said Presque Isle Peninsula be pr,e­
served, maintained, improved, enlarged, and forever 
held as a public park * * * under the control and man­
agement of the Pennsylvania State Park and Harbor 
Commission." 

The .conveyance by the State of Pennsylvania to the United States 
of America, under the Act of May 11, 1871, P. L. 731, transferred 
merely the siipervhii.on and control of said! Peninsula for "the pur­
poses of national defense and for the protection of the Harbor of 
Erie." While the Act of Congress carries a suggestion that they 
were conveying the fee, nevertheless as they had not acquired or held 
the fee, the Act is nothing more than a quit claim deed or release as 
to supervision and control. 

The management and control of Presque Isle Peninsula having 
been given to the Pennsylvania State Park and Harbor Commission 
of Erie by said Act of May 27, 1921, P. L. 1180, and the Act of Con­
gress further .confirming only such management and control, in my 
opinion there is no necessity for any further action on the part of 
the Legislature of Pennsylvania to effectively transfer to said Com­
mission full management and control of said Peninsula. 

Yours very truly, 

JOHN N. ENGLISH, 

Deputy Attorney General. 
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Real estate- Conveyance of land to Commonwealth in trust for the purpose of 
a State park. Acts of April 4, 1919, P. L. 44; May 11, 1921, P. L. 520; 
June 7, 1923, P. L. 498. 

The deed of the Lehigh Valley Coal Company to the Commonwealth of Penn­
sylvania covering land to be used as a State park never having been accepted by 
the Commonwealth, the Secretary of Internal Affairs, who is the custodian of 
all deeds relating to real estate owned by the Commonwealth, should return the 
deed in question to the grantor. 

November 16, 1923 

Honorable James F. Woodward, Secretary of Internal Affairs, Har­
risburg, Pennsylvania. 

Sir: We acknowledge receipt of your letter of September sixth 
requesting an opinion on the question whether you can lawfully 
return to the Lehigh Valley Coal Company its unrecorded deed of 
August 16, 1921 conveying to the Commonwealth in trust for the 
purpose of a State Park to be known as the Wyoming State Me­
morial Park 17-44 acres of l;:tnd. 

By the Act of May 11, 1921, P. L. 520, the Legislature created the 
"Wyoming Valley Memorial Park Cornmfasion" providing for the ap­
pointment of this Commission by the Governor and giving it author­
ity among other things "to make arrangements with the Trustees of 
the Wyoming Valley Memorial Park for the transfer of said Park 
to the Commonwealth and to accept title thereto in the name of 
the Commonwealth" The same Act provided that a certain tract 
of land 115 acres in area known as the "Wyoming Valley Memo­
rial Park" and located in the Boroughs of Exeter and West Pitts­
ton, Luzerne County, should, subject to the consent of the present 
owners thereof, be taken over by the Commonwealth as a state 
Park to be known as the "Wyoming Valley State Memorial Park." 

The Governor did not appoint a Commission as provided by the 
Act of 1921, and by the Act of June 7, 1923 (Act No. 274) the 
Wyoming Valley Memorial Park Commission was abolished, and the 
Act of 1921 was specifically repealed_ 

In view of the fact that the Wyoming Valley Memorial Park 
Commission was never organized, it was never in a position to accept 
deeds for the land comprising the Wyoming Valley Memorial Park 
or any part thereof as provided by the Act of 1921. No other Agency 
of the Commonwealth was ever authorized by law to accept the 
said Park as a State Park. Accordingly the deed of the Lehigh 
Valley Coal Company conveying to the Commonwealth 17.44 acres 
of land in trust for the purpose of a State Park to be known as the 
Wyoming Valley State Memorial Park cannot now be accepted as 
there is no Agency of the State Government having the power to 
accept it. 
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The deed in question, never having been accepted, was impro­
vidently forwarded to you as the custodian of all deeds relating 
to real estate owned by the Commonwealth under the Act of April 
4, 1919, P. L. 44, and it is, therefore, entirely proper that . you 
should strike the deed from your records and return it to Lehigh 
Valley Coal Company from whence it came. 

Very truly yours, 

DEP AR.TMEN'r OF JUSTICE 

By WM. A. SCHNADER, 
Special Deputy Attorney General. 
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INDUSTRY 

Workmen' B Compemation.--A.greement With State-Department-Injury-Statute 
of Limitation-One Year-Hospital Ercpenses-A.ct of 1915. 

An agreement for the payment of compensation under the Workmen's Com­
pensation Act to a State employe injured during the course of his employment 
can be legally executed by a department of the State Government, compensation 
to be paid out of the fund appropriated by the legislature. 

Where a claimant under the Workmen's Compensation Act enters into an 
agreement with an insurance carrier within one year from the date of the acci­
dent and payments are made thereon, the limitation of one year as set forth 
in Section 315 of the Act of 1915 is tolled if the compensation board declares 
the agreement invalid and sets aside the agreement and final receipt. The statute 
then runs from the date of the last payment, not the date of the accident. 

A hospital under the Workmen's Compensation Act is entitled to receive pay­
ment for medical, surgical and hospital treatment of a claimant. The fact that 
the claimant is an employe of the State and the hospital receive State aid would 
be immaterial. 

February 19, 1923. 

Hon. John H. Walker, Acting Commissioner of Labor & Industry, 
Harrisburg, Pa. 

Sir: This Department is in receipt of your inquiry o.f February 
2, 1923, in. which you ask for an opinion concerning matters in 
connection with the administration of the division of workmen's 
compensation, the specific requests being as follows: 

First--Oan an agreement for the payment of compensation to a 
State employe injured during the course of his employment be 
legally executed by a department of the State Government and 
compensation be paid out of the fund appropriated by the Legisla­
ture for the purpose when more than one year has elapsed from 
the date of the accident? 

Second-Can a hospital rece1vmg State aid be paid for ser:v­
ices rendered an injured State employe out of the fund appropriated 
by the Legislature for the payment of medical, surgical and hos­
pital expenses and compensation to injured State employes under 
the provisions of the Workmen's Compensation law? 

Third-In a case where disability of an injured State employe 
did not begin until more than a year after the accident occurred 
and an operatioll became necessary due to the accident, can the cost 
of medical, surgical and hospital expenses be paid out of the fund 
appropriated by the Legislature for the purpose? 

(253) 
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'l'he :first and third questions can very properly be treated as one 
subject, as they naturally involve the construction of the same Acts 
of Assemb~y. , , 

Section 315 of the Act of J"ll;ne 2, 1915, P. L. 736 Provides: 

"In cases of personal injury all claims for compen­
sation shall be forever barred, unless, within one year 
after the accident, the parties shall have · agreed upon 
the compensation payable under this article; or. unless, 
within . one year after the accident, one of the parties 
shall . have filed a petition as p·rovided in article four 
hereof. In cases of death all claims for compensation . 

, shall be forever barred, unless, within one year after 
the death, the parties shall . have agreed upon the com­
pensation under· this article; or unless, within . one 
year after the death, one of the parties shall have filed 

. a petition as provided in. article four hereof. :Where, 
however, payments of compensation have been made in 
any case, . said limitations shall not take effect lmtil 
the expiration of one year from the time of t~e making 

, of the last payment.'' 

This provision of the law is absolute an.di there are no excep­
tions, ·and the case is not altered if the employer be the Com­
monwealth or any particu~ar depar~ment of the State Government 
and the employe a State Government employe, an,d where an em­
ploye has failed to either enter into a compensation agreement or 
to file a compensation petition within one year after the accident, 
his ·claim is forever barred. However, in case an· employe after 
suffering an accident, no matter how trivial in its nature, in any 
case, has been paid compensation, said limitations as provided in 
Section 315 shall not take effect qntil the expiration of one year 
from the time of the making of the. last payment, but where no com­
pensation has been paid and no comp,ens_ation agreement made nor 
clai_m petit\on filed within one year .after t~e accident, no pro­
ceedings for .compensation may , tl~ereafter be had, 

"Where a compemmtion agreement was · executed on 
May 3, 1916 which omits a dependent child and a claim 
in its behalf was not 'made until mt>re than a year 
after the accident, the Statute of Limitations -bars any 
right such child may nave.had." Opinion b.y Mr. Mq,clcey, 
February "/, 1918. Dolan vs. Phila. & Reading Coal and 
Iron Co. · 4th Dep·artment Reports, 300. · 

"The Statute of Limitations has run against a ~laim 
petition, which was not !lled within a period of twelve. 
months: after the accident :rnd no agreement was made 
to the effect that the Statute should not run." Opinion 
of Mr. Mackey. Lopez vs. Pittsburgh Plate Glas's Go., 
Workmen's Compensation Board Decisions, Vol. 5, 
page 356. 
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But where payments have been made, etc., the Statute is tolled. 
Claimant was injured while at work while in the course of his em­
ployment and for more than a year afterward was paid his regular 
·wages instead of compenS'ation, at the end of which time he filed a 
claim petition. Held: That the claimant is entitled to compensa­
tion because of the payments. Opinion by Mr. Jarrett, Ju.ne 21, 1920, 
Chase vs. Emery Manvfacturing Company, Compensation Board 
Decisfons, Vol. 5, page 329. 

Where a claimant enters into a compens·ation agreement with an 
insurance carrier within one year from the date of the accident and 
payments are made thereon, the Statute, as set forth in Section 
Hl 5 of the Workmen's Compensation Act of 1915, is tolled if the 
Compensation Board declares the agTeement invalid and sets aside 
the agreement and final receipt. In such case the Statute ceases to 
run against the claimant from the date of the compensation agree­
ment. Blystone vs. Sa7Jzb6rger Coal Mining Co. Opinion by Judge· 
Langham of the Court of Common Pleas of Indiana County. 6th 
Department Reports, 2172. 

An employer can not invoke in his own behalf the Statute of Limi­
tations when he fails in his obligation under an agreement executed 
by him. When a compensation agreement was entered into the run­
ning of the Statute of Limitations was tolled. Dowling vs. A. & J. 
Hwrwitz. Opinion by Judge Strauss of the Cou~·t of Common Pleas 
of Luzerne County. 6th Department Reports, 1087. 

Second-When a State employe is injured in course of employ­
ment, he is required to seek compensation in precisely the same man­
ner as if he were an employe of a private employer, and where the 
Commonwealth is his· employer, the. proper person upon whom to 
make service of any notice or papers required under the Act is the 
Head of the Department, Bureau or Commission under whom the 
injured employe was working. Compensa~ion agreement should be 
signed or claim petition filed, and any award or amounts payable 
under agreement, are not payable out of the Department's contingent 
fund, but are payable out of the appropriation made by the Legis'la­
ture for such purposes, and if no such funds be available, it is theit 
necessary to await an appropriati:on by the Legislature. 

There are no provisions in our law requiring a hospital receiving 
State aid to furnis·h without charge statutory, medical, hospital, sur­
gical and burial expenses to injured State employes, and it ,is there­
fore my opinion, and I advise that such institutions are entitled to 
be reimbursed for such services out of the appropriations made by the 
General Assembly for such purposes. 

Yours very truly, 

ROBERT L. WALLA CE, 

Deputy Attorne.y General. 
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Employment agencies-License-Exemption-Commissary-Act of June 1, 1915. 
1. An employment agency seeking to establish the right to exemption from the 

necessity of taking 011t a license as required by the Act of June 7, 1915, P. L. 
888, can ouly establish such right by showing strict compliance with all the 
terms upon which the right to exemption is prec!icated in the act. 

2. Where an employer owns a commissary and grants the privilege of operating 
it to another, who, in turn, secures employees thereby for the owner, a license 
need not be obtained if the concession is operated as a bona fide department or 
bureau of the employer, and employees are obtained exclusively for him, no charges 
or fees whatsoever being imtJosed, either directly or indirectly, upon those seek· 
ing employment. If, however, the commissary charges are greater where employ­
ment is secured, or if it is a condition of · employment that the commissary must 
be patronized, such conditions take the operation of the business out of the scope 
of the exemption and a license would be required. 

June 25, 1923. 

Honorable Royal Meeker, Commissioner of Labor and Industry, 
Harrisburg, Penna. 

Sir: Your communication of May 29, 1923, addlressed to the At­
torney General has been referred to me for an opinion, the request 
being as follows: "In accordance with Act 307, Pennsylvania Statutes, 
1915, as recently amended, must a man, firm or corporation which 
owns and operates a commissary-and in return for the commissary 
vrivileges· granted it, secures employes for the employer from whom it 
haf; received the commissary privilege, charging no fee whatever on 
account of the profit it makes from lodging and boarding the em­
ployes-take out a private employment agency license?" 

Employment agencies are regulated through the Commissioner 
of Labor and Industry by the Act approved June 7, 1915, and by 
the second section thereof an employment agent is· defined as follows: 

"The term 'employment agent,' as used in this act, shall 
mean every person, co-partnership, association or cor­
poration engaged in the business of as·sisting employers 
to secure employes, and persons to secure employment, 
or of collecting and furnishing information regarding 
employers seeking employes, and persons· seeking employ­
ment: Provided, That no provision of any section of this 
act shall be construed as applying to agents procuring 
employment for school teachers exclusively; nor to 
registries of any incorporated association of nurses; nor 
to departments or bureaus maintained by persons, 
firms, or corporations or associations, for the purpose of 
obtaining help for themselves, where no fee is charo-ed 
the applicant for employment." 0 

It will be noticed that there are three exceptions to the general 
definition of employment agent, to none of which does the Act apply. 
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~irst-Agents procuring employment for school teachers exclus-
ively. · 

Second-To registries of any incorporated association of nurses. 

Third-To departments or bureaus maintained by persons, firms, 
or corporations· or associations, for the purpose of obtaining help 
·for themselves, where no fee is charged the applicant for employ­
ment. 

Whether or not the third exception above enumerated controls the 
subject of your inquiry is the matter we have for determination. 
As a general proposition it would seem that under the provisions of 
the Act a party is an "employment agent" who keeps· a commissary 

·er boarding house and further, in connection therewith, engages in 
the business of providing employes for the employer who granted 
the commissary privilege, even thm1gh he receives no fee from the 
employes, as we would naturally assume that he receives some 
consideration or fee from his employer, the corporation, granting the 
commissary privilege. But the statement of your inquiry is that 
no fee whatsoever is charged or received either from the employes 
who have secured employment or from the employer other than the 
profit the agent makes· from lodging and boarding the employes 

· 11nder his commissary privilege from the employer. In order to 
determine whether or not such an agent is excepted from the pr~­
_visions of the Act a strict examination of the statute is neces"Sary, 
as all such exceptions must be construed strictly. , 

In Folmer's Appeal, 87 Pa. State 133, it is held that a proviso 
e·ngrafted upon a · preceding enactment taking special cases out of 
the general enactment is always to be strictly· construed. It takes 
no case out of the enacting clause which is not fairly within the 
terms- of the proviso. In order to bring this case within the third 
exception, the following facts must necessarily appear: 

First-That the agency maintaining the commissary and pro­
curing employes for the employer is a department or bureau main­
tained by the employer for the purpose of obtaining help for itself. 

Second-Where no fee is charged the applicant (or the employe) 
either directly or indirectly for such employment. 

In Section 11 we find this provision : 

"Every employment agent shall file with the commis­
sioner, for his approval, a schedule of fees proposed 
to be charged for any services· rendered to employers 
seeiking employes, and persons seeking employment. 
The schedule of fees may be changed only with the ap­
proval of the commissioner." 

U-17 
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And just following the above language we find this· significant 
provision: 

"No registration or other fees in lieu thereof shall be 
charged or received by such employment agent." 

It is plainly the intent of the law to .prevent deception or evasion in 
complying with the spirit as well as the letter of the definitive provi­
s'ion of this Act as quoted above from the second section thereof. 
lt is natural to assume that where persons are conducting an em­
ployment agency, employes are procured and employment furnished 
that some remuneration is expected and most likely received for such 
serviceS'. If, however, the employment agent is a bona fide depart­
ment or bureau of the employer and his business of obtaining em­
p1oyes is providing exclusively for his employer, and if no fees or 
charges whats·oever are imposed, either directly or indirectly upon 
those seeking employment, then unquestionably such agency would 
come under the exception above and no license would be required. 
lf, however, on the other hand, fees or extra charges are imposed upon 
the employes in the nature of additional charges or expens·es of lodg­
ing or boarding, or if any requirements that said employes shall 
be lodged or boarded at the commissary, then it would be such an 
evasion of the law as would not come within the exception refer1'ed 
to and the agency would pe required to procure a licenS'e. 

I, therefore, have the honor to advise that if proof is obtainable 
that the agency or agencies in question are either charging fees 
to the employes or are adding anything whatsoever to the regular 
reasonable or customary expense of lodging q,nd boarding such 
employes, or are imposing any conditions of employment re­
quiring those employed to be lodged and boarded at any such 
commissary, that such would be a violation of the law and such 
agency or agencies must first procure a licens·e from your Department. 

Very truly yours, 

ROBERT L. WALLACE, 

Deputy Attorney General. 
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lVor.kmein's Oonipensatio1~Departrnental A,d'l'fl!iwistrative Boards and Commi.ssions 
n;quired to fosure their own employees. Act of June "I, 1923, P. L. 498. 

The provision of the General Appropriation Act of 1923 (Act No. 44-A) 
p~r.inits payment of wor.kmen's compensation to employees or dependents of de­
ceased employees of all agencies of the executive branch of" the State Govern­
ment ·listed · in Section 201 and 202 of the Administrative Code, except the 
departm,ental administrative boards and commissions listed in Sections 1311 and 
2019 of the Code of 1923. The latter are bound to insure thei~ own employees 
and to pay for the same from their ordinary receipts or out of the funds appro­
priated for their maintenance. 

January 28, 1924. 

Dr. Royal Meeker, Secretary of Labor and Industry, Harrisburg, 
Pennsylvania. 

Sir: Your request of yesterday addressed to this Department was 
duly received. You desire to be advised whether under the appro­
priation to your Department as contained in the General appropria­
tion Act of 1923 (Act No. 44-A, approved June 30, 1923, Appropria­
tion Acts page 35) you are required to pay workmen's compensation 
and medical, hospital, surgical and burial expenses· to injured em­
ployes and dependents of deceased employes of the various board;;; 
and commissions of the executive hranch of the State government. 

That part of the appropriation to your Department which is pertin­
ent in the consideration of this question is as follows: 

"* * * *for the payment of any and all amounts of 
statutory medical, hospital, surgical, and burial ex­
penses, and of workmen's compensation which may be­
come due and payable during the biennial period begin­
ning June first, Anno Domini one thousand nine hundred 
and twenty-three, and ending M'ay thirty-first, one thou­
sand nine hundred and twenty-five, to injured employes 
and dependents of deceased employes of the various· 
departments of the Government of the Commonwealth of 
Pennsylvania, upon claims a1;ising under the provisions 
of the Workmen's Compensation Act of one thousand 
nine hundred and fifteen, and the amendments· thereto 
and supplements thereof, and for the payment of ex­
penses incurred by the Bureau of Workmen's Compensa­
tion in the investigation and adjustment of claims of 
such employes and dependents * * *." 

In pas·sing you will note that the part of the Appropriation Act 
which has been quoted speaks only of the payment of compensation 
to injured empioyes and dependlents of deceased employes of the 
various Department8 of the State government. 
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The Administrative Code of 1923 (P. L. 498) unquestionably estab­
lishes all of the administrative agencies listed in Sections 201 and 
202 of the Code as parts of the executive branch of the government; 
and employes of all of these agencies are undoubtedly State em­
ployes. The agencies listed in the sections mentioned! are, however, 
divided into four classes, namely, departments, independent admini­
~trative boards and commissions, departmental administrative boards 
and commissions and advisory boards and commissions; and all de­
partmental administrative boards and commissions and advisory. 
boards and commissions are, at least for fiscal purposes, connected 
with and made parts of departments. It does not, however, follow 
that because an employe of a departmental administrative board is 
a State employe he is necessarily an employe of the Department with 
which the departmental administrative board or commission is 
connected. 

Further inquiry into the provisions of the Administrative Code 
discloses that departmental administrative boards and commissions 
are treated in two entirely .dJistinct ways insofar as their employes 
are concerned. In the case of a large number of departmental ad­
ministrative boards and commissions the Code in Section 214 pro­
vides that: 

"The hea.ds of the respective administrative depart­
ments shall appoint and fix the compensation of such 
clerks, stenographers, and other assistants as may be 
required for the proper conduct of the work of any de­
partmental administrative bodies, boards, commissions 
or officers * * * established in their respective depart­
ments." 

It will be found that the only exceptions to this provision are con­
tained in Sections 1311 and 2019 of the Codie. The first of these 
sections relates to Boards of Trustees managing the State Oral School 
for the Deaf, the Home for Training in Speech of Deaf Children Be· 
fore They Are of School Age and the Pennsylvania Soldiers' Orphan 
School. 'L'he other section deals with the Boards of Trustees manag­
ing twenty-nine State penal or reformatory institutions and State 
Hospitals. Each of the Boards of 'l'rustees listed in Sections 1311 
and 2019 is authorized to elect a Superintendlent or Warden for the 
Institution and upon his nomination to appoint such officers and 
employes as may be necessary, whose compensation shall be fixed 
by the several Boards of Trustees in conformity with the standards 
established by the Executive Board. 

ThPre can be no doubt but that employes selected by the heads of 
the several Departments for the assistance of ·departmental admini­
strative boards or commissions within such department are employ.es 
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of the departments whose heads select them. These Department 
heads not only select the employes but . fix their compensation and 
the employes are carried on the payrolls of the departments. 

It is equally clear that employes of the departmental administra­
tive boards and commissions listed in Sections 1311 andl 2019 are not 
employes of the departments with which the respective boards and 
commissions are connected. All of these boards receive separate ap­
propriations for their maintenance and the Departments with which 
they are connected have no control of nor voice in the selection of 
such ernployes. The Department payrolls do not carry these em­
ployes as members of the Departments. 

You are accordingly advisedl that the provisions of the General 
Appropriation Act of 1923 which has been quoted in the beginning 
of this Opinion permits your Department to pay workmen's com­
pensation to employes or dependents of deceased employes of all of 
the agencies of the executive branch of the State government listed 
in Sections 201 and 2oi of the Administrative Code except the de­
partmental administrative boardls and commissions listed in Sections 
1311 and 2019 of the Code. This opinion is in conformity with the 
opinion of Deputy Attorney General Keller rendered to the Chair­
men of the State Workmen's Insurance Board on December 9, 1915 
and the letter of Deputy Attorney Gene:rnl Hargest to the Auditor 
General dated March 17, 1920. The views which have been expressed 
by us indicate that so far at least as tlie employes of the boards and! 
commissions listed in Sections 1311 and 2019 of the Administrative 
Code are concerned, the Code has not modified the opinion rendered 
by Deputy Attorney General Keller that these boards andl commis­
sions "are bound to insure their own employes and to pay for the 
same from their ordinary receipts or out of the funds appropriated 
for their maintenance." (See Official Opinions of the Attorney Gen­
eral 1915-16, pp. 194-196). 

Very truly yours, 

DEPARTMENT OF jusTICE, 

By: WM. A. SCHNADER, 
Special Deputy Attorney General. 
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State Workmen's Cornpensatiorv--Authority of Inswranee Board to purchase eqitip­
nient and siipplies-Right to dispose of unserviceable property-Right to have 
a:iutonio biles used b !f its eniployes to be licensed as State ears, ete.-Aot of' 
Jwne 7, 1923, P. L. 498, Sections 202, 507, 508, 1711, 2103. 

State Wiorkmen's Insurance Board,-all materials · or supplies required . by, must 
be purchased for it by the Department of Property and Supplies as agent, and 
all leases for offices required by the Board must be negotiated and executed by 
said Department. Automobiles purchased for the Board or its employees are 
not the property of the Commonwealth and should not be licensed as State cars, 
but should be titled and licensed as the property of the fund to which they 
belong. Unserviceable property belonging to -the Board may be disposed -.of by 
the Board and the proceeds thereof turned back into the Insurance Fund. 

February 4, 1924. 

Dr. Royal Meeker, Secretary of Labor and Industry, Harrisburg, 
Pennsy 1 vania. 

Sir: We have your request to be advised whether the State Work­
men's Insurance Board has the right to buy furniture, equipment and 
supplies independently of the Department of Property and Supplies; 
whether the Board must deliver to the Department of Property and 
Supplies its unservicable property to be sold; and whether auto­
mobiles used by employes of the Board are State cars and should 
be licensed as such and painfed as other State cars are painted. 

Under Section 202 of the Administrative Code the State Work­
men's Insurance Board is placed in and made a part of the .Depart­
ment of Labor and Industry. It is designated as a "departmental 
administrative board." Section 1711 of the Code provides that 
"subject to any inconsistent provis'ions in this act contained the 
State ·workmen's Insurance Board shall continue to exercise the 
powers by law vested in and imposed upon the said Board." 

By reference to the Act creating the State Workmen's Insurance 
Board it will be found that the Board was created for the purpose 
of administering the State Workmen's Insurance Fund. In an 
opinion of this Department rendered by Deputy Attorney General 
Hargest to the State Treasurer on December 9, 1915 it was held 
that "No part of the fund belongs to the State." (Opinions of the 
Attorney General 1915-16, page 189). 'l'here is nothing in the 
Admini~trative Code which in any way modifies the status of 
the Fund. 

Subsequently, on October 23, HllS, -Deputy Attorney General 
Collins rendered an opinion holding that the office furniture and 
other equipment paid for out of moneys in the State Workmen's 
Insurance Fund is not property of the State but belongs to the own­
ers of the Fund. 'l'his also is unchanged by the Administrative Oode. 
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Another opinion of this Department rendered January 30, 1919, 
by Deputy Attorney General Collins, held that because the prop­
erty purchased by the State ·wor'kmen's Insurance Board did not 
belong to the Commonwealth but to the owners of the State Work­
men's Insurance Fund it was not necessary that such property 
be purchased through the Board of Commissioners of Public 
Grounds and Buildings and that for the same reason it was not 
necessary that offices occupied by the State Workmen's Insurance 
Board and its employes should be leased by the Board of Commis­
sioners of Public Grounds and Buildings. 

While the opinion to which reference has last been made was 
fully warranted by the law as it existed when the opinion was 
rendered the provisions of the Administrative Code have entirely 
changed the law upon which Deputy Attorney General Co~lins' 

opinion was based. Section 507 of the Admillistrative Code pro­
vides that: 

"It shall be unlawfui for any * * * departmental ad­
administrative board or commission * * * to purchase 
any furniture, materials or supplies, except 

* * * 
" ( c) Any ~- * * boards or commissions which by 

law are authorized to purchase materials or supplies 
and pay for the same out of fees or other moneys col­
lected by them * * * Provided, That every such * * <• 

board or commission shall make its purchases through 
the Department of Property and Supplies as its- pur­
chasing agency" ; 

This language clearly embraces the State Workmen's Insurance 
Board, and requires all purchasing for it to be done by the De­
partment of Property and Supplies as agent the bills for articles 
purchased to be paid as authorized by pre-existing laws. The 
status or ownership, of property so purchased by that Department 
is, however, exactly the same as was the ownership of similar prop­
erty formerly purchased directly by the State Workmen's Insurance 

· · Board. It belongs not to the State but to the owners of the Fund. 
For the same reason that ali materials or supplies required by 

the State Workmen's Ins·urance Board must be purchased for it 
by the Department of Property and Supplies as agent, all leases 
for offices required by this Board must be negotiated and executed 
by that Department as provided in Section 2103 ( d) of the Code. 

Section 508 of the Code which applies to the disposition of un-
8erviceable property provides that personal property "of this Com­
monwealth" which is no longer of service shall be turned over to 
the Department of . Property and Supplies to be sold as provided by 
Section 2103 (i) _of the Code. Plainly, as property paid for out of 



264 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

the State Workmen's Insurance Fund is not property "of this 
Commonwealth," sections 508 and 2103 (i) are not applicable; and 
the State Workmen's Insurance Board may dispose of such. property 
and turn the proceeds thereof back into the Fund. 

For the reasons already given, automobiles purchased for the 
State Workmen's Insurance Board or its employes are not the 
property of the Commonwealth and should not be licensed as State 
cars. However, because of the fact that they are used in a branch 
of the State service it is entirely appropriate that they should be 
painted as other cars are painted; but they should be titled and 
licensed as the property of the Fund, to which they belong. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 

Special Deputy Attorney General. 

Factory acts-Establishments-Tenements-Worlcing conditions in tenements and 
dwelling-houses-Woman's Law--Child Labor Law--Acts of May 2, 1905, · July 
25, 1913, and Mau 13, 1915. 

1. Tenement-houses and dwelling-houses, where work is done by members of 
the families occupying such places, and where no persons outside of such families 
are therein employed, are "establishments wthin the meaning of the Factory Act 
of May 2, 1905, P. L. 352, the Women's Labor Act of July 25, 1913, P. L. 1024, 
anq the Child L abor Act of May 13, 1915. 

Sta.tutes-Repeal---Acts of May 5, 1897, and May 2, 1905. 

2. The Act of May 5, 1897, P. L. 42, is not repealed by the Act of May 2, 
1905, P. L . 352. 

March 20, 1924. 

Dr. Royal Meeker, Secretary of Labor and Industry, Harrisburg, Pa. 

Sir: Your letter asking to be ad vised whether the term "estab­
lishment" as defined in certain Acts of Assembly, includes a tene­
ment house or dwelling house where work is done by members of 
the families occupying such tenement or dwelling, and where no 
persons outside of such families are employed, has been received 
by this Department. 

The Act of May 2, 1915·, P. L. 35·2, known as the Factory Act, the 
Act of July 25, 1913, P . L. 1024, known as the Woman's Law, and 
the Act of May 13, 1915, P. L. 386, known as the Child Labor Law 

·' all define an "establishment" as any place where labor is employed 
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for any compensation, to whomever payable. Farming and domestic 
service in private houses are exempted from the provisions of the 
several Acts, and in the Act of 1905 coal mining is excepted. 

Work done in a tenement house or dwelling house is subject to 
the provisions of the Act of May 5, 1897, P. L. 42, as amended by 
th.e Acts of April 28, 1889·, P. L. 70 and May 11, 1901, P. L. 178. 
Attorney General Carson, in an opinion dated May 8, 1903, answered 
the question you have asked and I can do no better than to quote 
from that opinion. 

"The Act of 1897, in specific terms and without limi­
tation, forbids the use of any room or apartment in any 
tenement or dwelling house for the manufacture of 
the articles therein specified, and prohibits further 
the hiring or employment of any person to work in 
any room or apartm~mt or iJ?, any part or parts of build­
ings used for the purpose aforesaid, without first ob­
taining a written permit from the Factory Inspector, 
or one of his deputies, which permit must state the 
maximum number of persons allowed to be employed 
therein; and further, that the building, or part of build­
ing, to be used for such work or business is thoroughly 
clean, sanitary and fit for occupancy for such work or 
business. 

"'l'he question, therefore, whether such room or apart­
ment in any tenement or dwelling house is or is not 
used by the immediate members of a family does not 
arise, and I am of opinion, that before such room or 
apartment in any tenement or dwelling house can be 
used for the purpose of manufacturing the article des­
ignated, and before there can be any hiring or em­
ployment of any person to work in such rooll} or apart­
ment, there must be first obtained a written permit 
from you, as F·actory Inspector, or from one of your 
deputies, specifically stating the matters already des­
ignated as necessary to be shown as to the number of 
persons alloweQ. to be employed therein, and as to 
the sanitary condition and fitness of such apartment 
for occupancy for such work O!'.. business. In other 
words, under the Act of 1897, permits must be granted 
to applicants, whether connected with the imp:lediate 
family or riot. The duty on the part of all persons 
engaged in such manufacture to obtain from you such 
permit, before either manufacturing themselves or hir­
ing others to manufacture for them, must be complied 
with entirely irrespective of the question as to whether 
there are or are not immediate members of the family 
living in such room or apartmnt. I instruct you, there­
fore, that, under the Act of May 5, 1897, it is your 
duty, if requested, to issue permits for the uses des­
i anatecl in the Act, entirely 'irrespective of the question 
a°s to whether the applicants are or are not immediate 
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members of the family living in the apartment sought 
to be used. I add further, that there can be no use of 
any apartment for manufacturing purposes without a 
permit, and that inspection must pr_ecede the granting 
of a permit. 

* * * 
"Under this law, I am of opinion that the apartments 

in any tenement or dwelling house, used or proposed to 
be used for the manufacture of the articles designated 
in the Act of 5th of May, 1897, are manufacturing es­
tablishments within the meaning of the Act of May 
29, 1901." 

'l'he Act of May 2, 1905, P. L. 352, takes up the subject of home 
work and it specifically defines what the term "establishment" shall 
mean and it brings tenement houses and dwelling houses where work 
is done by members of the families occupying such houses within 
its definition. 

You are, therefore, advised that tenement houses and dwelling 
houses where work is done by members of the families occupying 
such places, are included in the term "establishment" as defined in 
the Acts referred to. 

It has never been held by any of our Courts that the Act of May 
2, 1905 repeals the Act of May 5, 1897, and I am of opinion, after a 
careful reading of both acts, that the Act of 1897 is not repealed but 
is supplemented by the Act of 1905·. 

Yours very truly, 

DEP ARTMEN'l' OJ<' JCSTICE, 

By J. W. BROWN, 

Deputy Attorney General. 
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Department of Labor and Industry-Rule.'! and Regulation8'--Statutory Reqitire­
ments-Authority of Board--HearingS'-Recommendations-Administrative Code 
of 1923. 

The Industrial Board created by the Administrative Code of 1923 ls an advisory 
body only and not an administrative body as created by the Act of· June 2, 
1913, P. L . 396. It is fundamentally different. It qoes not have the right to· suspend . 
the application of any law regulating labor in a specific case where a peculiar hard­
ship woulC, result from the literal application of the law. If, after hearing, it be­
lieves that a statutory provision is inequitable and unduly burdensome either to em­
ployee or employer it can make its recommendation to the L egislature, or r ecom­
mend that a rule or regulation of the Denartment of Labor and Industry be modi-
fied, but this is the extent of the Board's authority. · 

June 23, 1924. 

Dr. Royal Meeker, Secretary of Labor and Industry, Harrisburg, 
Pennsy 1 vania. 

Sir: We have your letter of June 3rd requesting an interpreta­
tion of Section 1714 paragraph (b )_ of the Administrative Code and 
inquiring whether either th~ Industrial Board of your Department 
has the right under the law to suspend the application of any law 
regulating labor in a specific case where a peculiar hardship 
would result from the literal application of the law. 

Section 1714 paragraph (b) of the Administrative Oode is as 
follows: 

"The Industrial Board created by this Act shall have 
the power and its duty shall be : 

"(b) To hold hearings with reference to the appli­
cation, by the department, of the laws affecting labor, 
upon appeal either of employes or employers or of the 
public, and after such hearings to make recommen­
dations to the departments"; 

This section supersedes in part Section 15 of the Act of June 
2, 1913,. P. L. 396, which authorized the former Industrial Board to 
hold similar hearings upon the reasonableness of rules and regu­
lations _adopted and promulgated by the Board. After holding such 
hearings the Board had the power under the Act of 19·13 to modlify 
its rules and regulations in accordance with its determination of 
the matter or the matters which the hearing developed. 

Between the former Industrial Board which was abolished by 
Section 2 of the Administrative Code and the new Industrial Board 
treated by Section 203 of the Administrative Code there is a funda­
mental difference. The old Board was an administrative agency. 

'l'he new Board is an advisory body only. It was a part of the 
work of the old Board to :make and promulgate rules and regula,-
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tions for the Department of Labor and Industry. That function 
under the Administrative Code belongs to the Department of Labor 
and Industry itself, but before the Department can make effective 
its rules and regulations they must be approved by the new Indus­
trial Board. 

It is quite clear that after the present Industrial Board has held a 
hearing as authorized by Section 1714 (b) of the Code and made its 
recommendation to the Department of Labor and Industry its work 
has been completed. It cannot enforce its recommendation either 
with or without the consent of the Department of Labor and Indus­
try. If the recommendation is accepted by the Department of Labor 
and Industry the Department must act to put the same into effect. 
It follows as a necessary consequence that the present Industrial 
Board cannot under any circumstances suspend the application of 
any law affecting labor. 

We are also of the opinion that your Department does not have 
the power to suspend the application of a law affecting labor. You 
have the power to make rules and regulations for carrying into effect 
the laws regulating the labor of persons and the construction, venti­
lation, and equipment of places where labor is performed or where 
public assemblies are held. (See Section 1705 of the Administrative 
Code). These rules and regulations must, however, be general rules 
and regulations applicable without reference to any specific case. It 
may be that the laws regulating labor if literally and uniformly 
applied will work hardships in certain particular cases, but the 
exemption of any person or persons from their applicatfon is beyond 
the power of the administrative agencies authorized to enforce the 
laws. We are of the opinion that the old Industrial Board did not 
have the power under any circumstances to suspen_d the application 
of any law in any particular case and that your Department does 
not have this power. 

Section 1714 (b) of the Code, it is true, permits the present Indus­
trial Board to hold hearings with reference to the application by 
your Department of the laws affecting labor upon appeal either of 
employes or employers or of the public. This power must, however, 
be limited to a consideration of the rules and regulations promul­
gated by your Department with the approval of the Industrial Board 
or to instances in which the discretionary powers of your Depart­
ment have been exercised in a way objectionable to the appellant. 
Where a ·Case clearly comes within the definite provisions of a statute 
or within the clear purview of a rule or regulation of your Depart­
ment it would not be proper for your Department either with or 
without the recommendation of the Industrial Board to relieve any 
:person of the duty of obeying the statut~ or th~ :rule or regulatio11 
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as the case may be. If, after hearing, the Industrial Board believes 
that a statutory provision is inequitable and unduly . burdensome 
either to employe or employer it can make its recommendation to 
th.e Legislature. If a rule or regulation of your Department hi 
found to be burdensome or inequitable the Industrial Board can 
recommend to you that the rule or regulation be modified. If it be 
found that your Departm:mt in the exercise of discretionary power 
has reached a decision which is unduly burdensome or unfair the 
Board can recommend that you reverse your decision in the matter. 
This is, however, clearly th ~ extent of the Board's authority. 

Very truly yours, 

DEf ARTMENT OF JUSTICE, 

WM. A. SCHNADER, ,, 

Special Deputy Attorney General. 

Labor and Industry, Department of-Construction of the Act of June 14, 1923, 
P. L. 802, with special reference to "baby carriages and strollers." 

"Pillows," "comfortables," or "cushions,' ' whether or not manufactured for 
use in automobiles, horse carriages, and the like, are subject to the Act, although 
such· vehicles cannot themselves be regarded as "upholstered furniture,'" as defined 
in the law. "Baby carriages and strollers" should be regarded by the Depart­
ment of Labor and Industry as "upholstered furniture," within the meaning 
of the law, to the extent that they are filled with the materials enumerated in 
the fifth paragraph of the Act. 

July 29, 1924. 

Dr. Royal Meeker, Secretary of Labor and Industry, Harrisburg, 
Penna. 

Sir: I have your inquiry of July 25 as to whether the Bedding 
and Upholstery Act of June 14, 1923 (P. L. 802)-applies to "baby 
carriages and strollers" which are upholstered and contain up­
holstered cushions. 

Perhaps we should enlarge the question and divide it as follows: 

1. Does the fact that "pillows," "comfortables" or '"cushions" 
are used otherwhei:'e than on an article of furniture connected di­
rectly with a house, relieve them from the requirements of the "Bed­
ding and Upholstery Act" as to the material, construction and 
sterilization required? 

2. Considering the case when upholstering is a fixed part of a 
baby carriage or stroller, is such carriage or stroller "upholstered 
furniture" as defined in, and governed by, the act? 
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As to the first question: It seems very .clear to me that the "pil­
lows," "comfortables" and "cushions" used in and about a baby 
carriage, automobile, or any other contrivance, whether an article 
of furniture or not, must conform to the requirements of the Bed­
ding and Upholstery Act. You will note that "pillows," "com-

. fortables," and "feather beds," as defined in the act, are not con­
nected up with "articles of furniture." "Cushioi.1s" as defined in the 
act are ·connected up with "other articles of furniture" used for ''re­
clining, resting or sleeping purposes." 

Nevertheless since "cushions," as defined in the act, cannot be 
identified ahead of time, nor at any time, as those that will be used 
solely in connection with baby carriages, automobiles, and the like, 
it is evident that if anybody desires to manufacture such cushions 
they must make and tag them in accordance with the law, so that 
even if used at times, or principally, with baby carriages and the 
like they will be all right when used, as they can be interchangeably, 
"on a hammock, chair, couch, divan, sofa,_ lounge or other article 
of furniture for reclining, resting or sleeping purposes." 

In the case of upholstering made part of "any article of furniture," 
we meet more diffi.culty. 'l'he definition of "upholstered furniture" 
which confines the meaning to "articles of furniture" does not in 
itself cause me to believe that "articles of furniture" might not include 
baby carriages, automobiles and the like, since the public often 
speaks of the trimmings and finishings of such articles as though it 
were a matter of furniture in the broad sense of the term. 

However, all parts of the law must be read together, and in con­
sidering the definition of "cushion" strict construction requires us 
to connect up the expression "article of furniture,'' as found in 
the fourth paragraph of this Act, with articles like "hammocks 

' chairs, couches, divans, sofas and lounges"; because strict construc-
tion requires us to consider the expression "or · other articles of 
furniture" as meaning articles of the same class as those with which 
the phrase is connected by the conjunction "or,'' and if the phrase 
"other article of furniture" is used in one paragraph as being articles 
of the class of hammocks, chairs, couches, divans, sofas and lounges, 
proper interpretation of the law must lead us to give it that same 
meaning when it occurs in the next following paragraph · where 
"upholstered furniture" is defined. In other words, the definition 
of cushion seems clearly to give the expression "article of furni­
ture," as used in the act, the meaning of household furniture. · 

'!'his would exclude from the act such articles as automobiles 
' ' horse carriages, and the like which cannot lbe looked upon as 

articles actually used in or directly about a house. 
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A baby carriage, however, is more closely connected up with the 
house itself. The question as to whether the fixed upholstering on a 
baby carriage makes it "upholstered furniture" or not, is such a 
close one that an opinion is of little value except in protecting the 
official of the State asking for. the opinion. 

It is my opinion that even the fixed upholstering about a baby car­
riage must cause it to be regarded as "upholstered furniture," and 
therefore subject to the terms and conditions of the act. 

CONCLUSION 

To resume: I have no doubt (a) that any lo-0se articles of the 
nature of "pillows," "comfortables" and "cushions," whether or not 
originally manufactur·ed for use in automobiles, horse carriages and 
the like, are nevertheless subject to the law; (b) that the automo­
biles, horse carriages and the like, cannot themselves be regarded as 
"upholstered furniture" as defined in the law; but that baby carriages 
and strollers can and should be held by your Department to be "up­
holstered furniture" within the meaning of the law, to the extent 
that they are stuffed or filled with the materials set forth in the 
fifth paragraph of the act. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 

Labor and Industry, Secretary of-Authority to modify a rule of the for-mer 
Industrial Board, so as to make it apply to female workers in restaurants. 
(Acts of J1.tly 25, 1913, P. I,. 1024; June 1, .1915, P. L. 709; Jiily 5, 1917, 
P. L. 686 ,; ,afi,d JUtne 7, 1923, P. L. 49!8, Seotions 2, 8, 203, 1'I01, and 1"114). 

,The Secretary of Labor and Industry cannot modify a rule of the old Indus-
trial Board, which was abolished by the Administrative Code; and the modifica­
tion -0f the rule applying to female workers in restaurants, promulgated April 

18, 1924, is unlawful and void. 

November 13, 1924. 

Honorable Richard H. Lansburgh, Secretary of Labor and Industry, 
Harrisbug, Pennsylvania. 

Sir: We have your request to be advised with regard to the 'validity 
of the action of the Secretary of Labor and Industry in presenting 
to the Industrial Board for approval and thereafter on July 8, 1924 
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promulgating a modification of the Department's Rule W-1 so aS' 
to make it apply to female workers in restaurants. 

Rule W-1 was, we understand, promulgated by the former In­
dustrial Board in 1916 under authority of Section 3 (a) of the Act of 
July 25, 1913, P. L. 1024 as amended by the Act of June 1, 1915, P. L. 
709. 

Section 3 (a) of the Act of July 23, 1913 as amended prohibits any 
female from being employed or permitted to work in or in connection 
with any establishment, inter alia, for more than six days in any 
one week, with the P!Oviso that "the one day of holiday in seven 
may be subdivided into two days of twelve hours each for women 
employes in hotels, boarding houses and in. charitable, educational 
o.nd religious institutions, at the discretion of the Industrial Board 
of the Department of Labor and Industry." 

Rule W-1 specified in what cases and to what extent the one holi­
day in seven might be subdivided. 

On July 5, 1917 (P. L. 686), a supplement to the Act of July 25, 
1913, P. L. 1024 became a law. It authorized the Industrial Board to 
modify the provisions of the Act of July 25, 1913 "whenever, in the 
opinion of a majority of the members of the said board after due 
tearing upon petition filed, such modification may be justified and 
warranted, and will not I'esult in or tend to injury of the pu):>lic 
health and welfare or of the health and welfare of the females sought 
to be affected by such modification." However, the Act of 1917 specifi­
cally provided that ''any modification made by said board pursuant 
to said application and in accordance with the provisions of this 
Act, shall apply only to the particular establishm.ent or departmont 
thereof, referred to in said petition.)) 

On June 7, 1923 the Administrative Code (P. L. 498) was approved. 
By Section 2 thereof the old Industrial Board was abolished, and· 
8eCtion 1701 (P. L. 583) provided that "the Department of Labor 
and Industry shall, subject to any inconsistent provisions in this act 
contained, continue to exercise the powers and perform the duties 
by law vested in and impo~·ed upon the said department, the several 
bureaus and divisions thereof, and the Industrial Board." In Section 
203 of the Code (P. L. 508) a new Industrial Board was established 
in the Department of Labor and Industry, and in Section 1714 
(P. L. 586) its powers were defined. Thes·e powers are (1) to hold 
meetings to consider such matters as are brought before it or the 
Secretary of Labor and Industry shall request; (2) to hold hearings 
upon appeal with reference to the application by the Department · of 
the laws affecting labor, and to make recommendationS' to the De­
partment; (3) to approve or disapprove rules and regulations es­
tablished by the Department and to make suggestions for the formula­
tion of rules and regulations; and ( 4) to studiy the work of the 
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Department of J:,abor and Industry. The present Board can exercise 
only these powers which are expressly conferred by the Administra­
tive Code. 

Section 8 of the Code (P. L. 504) continued in effect rules and 
regulations pro:r;nulgated by agencies abolished by the Code, until 
modified by the agencies to which their respective powers have been 
transferred. 

This lengthy recital of statutory provisions is necessray to a clear 
understanding of the statements about to be made: 

1. If at the present time, the powers conferred by the Act of July 
5, 1917, P. L. 686, may be exerciS"ed at all (a question which it is 
uot necessary for us to decide) they must be exercised by the Depart­
ment of Labor and Industry, and not by the present Industrial 
Board; 

2. The modification of Rule W-1 to include in its scope restaurants 
aS' well as hotels and institutions, would have been unlawful had it 
been attempted by the Industrial Board prior to the passage of the 
Administrative Code, whether the Board had attempted such action 
under the proviso to Section 3 (a) of the Act of July 25, 1913 as 
amended, or under the Act of July 5, 1917, P. L. 686. The 
proviso to Section 3 (a) of the Act of 1913 was made 
applicable only to certain specified classes of establishments. 
Restaurants were not specified. The Act of 1917 was applicable only 
to action upon petition modifying the law as· to the particular estab­
lishment or department mentioned therein. lt did not authorize 
general modifications; 

3. If the old Industrial Board could not lawfully have modified 
Rule W-1 to include restaurants in its scope, certainly the Depart­
ment of Labor and Industry could not lawfully make such a modi­
fication after the old Industrial Board was abolished. 

Accordingly you are_ advis·ed that the modification of Rule W-1 
promulgated July 8, 1924 is unlawful and void. 

TT 10 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Att'orney General. 



OPINIONS TO THE DEPARTMENT OF MINES 

(275) 



OFFICIAL DOCUMENT No. 5 

OPINIONS TO THE DEPARTMENT OF MINES 

Mines and Mining-Rule 40 of Article XII, of the Act of June 2, 1921, P. L. 
1-"i6 interpreted. 

It is the duty of ·an operator to keep a headman and footman at their proper 
places during the entire time any persons are under ground and is not per­
mitted to withdraw them after miners are hoisted if any persons are still in 
the mine. 

·March 26, 1923. 

Honorable .Joseph J. Walsh, Chief, Department of Mines, Harrisburg, 
Pa. 

Sir: This Department. has received your communication of the 
15th instant, asking to be advised as to what interpretation shall be 
put upon Rule 40 of Article 12 of the Act of June 2, 1891, P. L. 176. 
The Rule r eferred to is as follows: 

"Rule 40. At every shaft or slope in which provision 
is made in this Act for lowering and hoisting persons, 
a headman and footman shall be designated by the super­
intendent or foreman to . be at their proper places from 
the time that persons begin to descend, until all the 
persons who may be at the bottom of said shaft or slope 
when quitting work shall be hoisted. Sueh headman 
and footman ·shall personally attend to the signals and 
see that the provisions of this act, in respect to lowering 
and hoisting persons in shafts or slopes, shall be com­
plied with." 

When statutory duties are imposed we must look to the statute 
to ascertain what the duties are. Such duties are presumed to be 
different in kind and degree from those imposed by the common law, 
else there would be no necessity for the legislation. These duties 
do not arise by implication but are imposed by express legislative 
authority. When the Legislature takes a step in advance of the 
eommon law an·d i~poses additional burdens upon an employer in 
order to meet the necessities of modern industrial growth, the new 
duties- ' thus<imposed, when clearly set forth, should be carried out as 
fully and completely as possible. The Rule above quoted sets forth 
in so clear and manifest a manner the duties imposed as to leave no 
doubt as to the legislative intent. 

It provides-"a headman and a footman shall be designated by 
the superintendent or foreman to be at their proper places from the 
time that persons begin to descend, 'Until all the persons who may be 
at the bottom of said shaft or slope when quitting work shall be 

(277) 
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hoisted." This Rule does not apply to the hoisting of contract 
miners only, but to all persons who may be at th e bottom of said 
:,;haft or slope. This includes workmen employed by the company to 
do repair work, for these workmen are e1ititled to the protection 
afford ed by the Rule under consideration just as fully and completely 
as any others who work in the shaft. 

Rule 21 of the same Article of the Act is not.in conflict with the 
views herein expressed, but, on the contrary, supplements Rule 40 
by providing saf2ty for perso11s ascending or descending a shaft in 
the absence of a headman or footman. 

I am, therefore, of the opinion that it is the duty of 
an operator to keep a headman and footman at their proper places 
during the entire time any persons are und erground and is not per­
mitted to withdraw them after miners are hoisted if any persons 
are still in the mine. 

Very truly yours, 

J . W. BROWN, 
Depiity Attorney General. 

Mines and Mi111in17-Bituminous Mine lnsper:tors-Payinent of Salary for two 
weeks ending May 31, 19'23 from Appropriation made by General Assernbly 
for bienmum beginning June 1, 19'23. 

No part of the money appropriated for a biennium can be used for the pay­
ment of salaries liability for which was incurred during the preceding biennium. 
The salaries under consideration must be provided for by a deficiency appro­
priation if there are not sufficient · funds in the appropriation for the currenrt 
biennium. 

May 16, 1923. 

Honorable Joseph .J. Walsh, Chief of Department of Mines, Harris­
burg, ,Pa. 

· Sir: 'l']lis Departm ent ha s received your request for an opinion as 
to whether or not any part of the appropriation for the two years be­
ginning .Tune 1, 1923, can be applied to the pa~'rnent of . salaries· of 
the bituminous inspectOl's for the two weeks May 15-May 31. 

It is, of course. impossible to answer this qu estion finally at 
present, as the Appropriation Bill for 1923 has not yet been passed. 
If it should be passed in the form in which it now is, or in the form 
in which it has been passed in other y ears, I am of the opinion that 
no part of the mo·ney so appl'opriated for the next biennium could 
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be used for salaries for inspectors, liability for which was incurred 
during the present bi ~nnium. Whatever salaries are due until the 
end of the present biennium must be met from funds appropriated 
for their payment dming this biennium. If there are not sufficient 
funds in tha appropriation for this biennium the result will be a 
deficiency, which it seems to me can only be met by the deficiency 
appropriation. 

Very truiy yours, 

STERLING G. McNEES, 

Specia,l Deputy Attorney Genercil. 

Republic Iron and Steel Company-Bra·nding of Mine Car~Act of June 1, 
1883, P. L. 52. 

If the operators at the bituminous mines of the Republic Iron and Steel Com­
pany use cars which are not of uniform capacity and cars which ar~ not branded, 
it is a violation of Section 2 of the Act above referred to. 

June 6, 1923. 

Honorable Joseph J. Walsh, Chief of Department of Mines, Harris· 
burg, Pa. 

Sir: This Departm .:nt is in receipt of your letter of May 31st in 
reference to branding of mine cars in the bituminous coal mines by 
the Republic Iron and Steel Company. The Act of June 1, 1883, P. L. 
52, in Section 2 provides as follows: 

"That at every bituminous coal min : in this Common­
wealth, where coal is mined by measurement, all cars, 
filled by miners or their laborers, shall be uniform in 
capacity at each mine; no unbranded rar or cars shall 
enter the mine for a longer period than three months, 
without being branded by the mine inspector of the dis­
trict, wherein the mine is situated; and any owner or 
owners, or their agents, violating the provisions of this 
section, shall b : subject to a fine of not less than one 
dollar per car for each and every day as long as the car 
is not in conformity with this act, and the mine in­
spector of the district, where the mine is located, on 
receiving notice from th a check-measurer or any five 
miners working in the mine, that a car or cars are not 
properly branded, or not uniform in capacity according 
to law, are used in th_e mine where he or they are em­
ployed then inside of three days from the date of receiv­
ing said notic e, it shall be his duty to enforce the 
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provisions of this section, under penalty of ten dollars 
for each and every day he permits s:uch car or cars to 
enter the mine: Provided, 'l'hat nothing contained in 
this section shall be construed or applied to those mines 
who do not use more than ten cars." 

If the operators at the Republic Mine use cars which are not of 
uniform capacity and cars which are not branded, it is a violation 
of the section of the Act above quoted, as its provisions cover the 
facts as related in your letter. 

The third sectiOn of the Act of 1883, was declared unconstitutional 
in Commonwealth vs. Hartsell, 17 0. 0. 91. This was only a lower 
court decision and it has never be :m passed upon by the Supreme 
Court. The decision, however, does not affect Section 2 of the Act 
which is still in force and the law of the land. Only one section of 
the Act was passed upon in the case above mentioned, and this De­
partment cannot say that any other part of the Act is not constitu­
tional as it has no authority to pass upon the constitutionality of 
Acts of Assembly. The Attorney General's Department is not armed 
with judicial authority and is bound to assume that an Act of the 
Legislature duly passed and approved by the Governor is consti­
tutional. If any one doubts the constitutionality of the Act of June 
1, 1893, the best way to secure a speedy determination of the question 
is by insisting upon its strict enforcement. 

I am of the opinion that the second section of the Act of 1883 is 
applicable to the case of the Republic Iron and Steel Company and 
should be enforced. 

Yours truly, 

J. W. BROWN, 

Dcpu.ty .1ttorney General. 

Resignation-List ofi EUgibles--Status-Re-ea:amination--Act of June 7, 1911, 
P. L. 756. 

A bituminous coal inspector who resigns from his office is not entitled to have 
his name on the eligible list of inspectors on file in the State Department of 
Mines. Before he can be reappointed as a bituminous coal inspector he must 
fully qualify and be re-examined in the manner prescribed by Act of June 7, 
1911, P. L. 756. 

April 21, 1924. 

Honorable Joseph J. Walsh, Secretary of Mines, Harrisburg, Pa. 

Sir: This Department is in receipt of your recent letter in which 
you inquire whether a certain former bituminous coal inspector of 
Pennsylvania, who resigned as iiiUCh inspector on May 151 1918

1 
after 
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having served six years and! ten months and whose name you advise 
is not now on the eligible list of inspectors on file in your Depart­
ment, is eligible for appointment as a bituminous coal inspector. 

This question calls for a construction of the Act of June 7, 1911, 
P. L. 756, so far as it applies to the appointment of inspectors. 

Section 3 of Article XIX of this Act provides for certain qualifica­
tions of candidates for inspectors to be certified in their application 
to the Examining Board, with the proviso, however, "That any in­
spector appointed under the provisions of the Act of May fifteen, 
one thousand eight hundred and ninety-three, or under the provisions 
of this act, shall be eligible for reappointment, even if beyond! fifty 
years of age, if in good physical condition." 

Section 4 provides, among other matters, that the Examining 
Board shall certify to the Governor and also to the Department of 
Mines the names and percentages of all persons making a certain 
average who are properly quali1ied to fill the office of inspector. The 
Governor under the provisions of section 5 thereof commissions the 
inspectors for each district from these names so certified by the Ex­
amining Board . 

. Section 6 provides : 

"When· a vacancy occurs in said office of inspector, 
the Governor shall commission for the unexpired term, 
from the names on file in the Department of Mines, a 
person who has received an average of at least ninety 
per centum. When the number of candidates who have 
received an average of at least ninety per centum shall 
be exhausted, the Governor shall cause the aforesaid 
Examining Board to meet for a special examination. 
* * *" 

The provisions above referred to clearly indicate that one who is 
an inspector under this Act has a right to have his name remain on 
the eligible list on file in your Department and be eligible for reap­
pointment by the Governor, if in good physical condition. The Gov­
ernor, in case of any vacancy in the office of inspector, commissions 
for the unexpired term from the names on file in your Department, 
which is the eligible list just referred to. When this list is exhausted 
a special examination is called, as provided for in said Section 6. 

The former inspector whose eligibility is now in question resigned 
May 15, 1918. His name was removed from the eligible list in your 
Department. This action on the part of your Department was en­
tirely proper. 

"A resignation implies an expression b:y the incum­
bent in some form, express or implied!, of the intention 
to surrender, renounce or relinquish the office." 

Bouvier. 
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"A resignation in terms immediate and unconditional 
means an entire severance of the officer's connection 
with the Army." 

Turnley vs. U. S., 24 Ct. Cl. (U. S.) 317, 329. 

By his resignation the former inspector deliberately severed him­
self from his office and renounced all rights thereto. His resignation 
not only removed him from his office as inspector, but it also oper­
ated to cause a forfeiture of all rights accruing under said office. 

Yon are therefore advised that a bituminous coal inspector who 
resigns from his office is not entitled to have his name on the eligible 
list of inspectors on file in the Department of Mines. Before he can 
be reappointed! as a bituminous coal inspector he must fully qualify 
and be reexamined in the manner prescribed in the Act. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

By PHILIP S. MOYER 

Deputy Attorney General. 
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OPINIONS TO DEPARTMENT OF PENNSYLVANIA STATE 
POLICE 

Justiaes of the Peace-M·isconduct in office-Failure to Perform Duties-Punish­
ment--Indictment-Removal from _Office .. 

In Pennsylvania a Justice (;'f the Peace is a constitutional officer. He is a 
judge. and possesses judicial discretion. He presides over a Court not of r(ecord 
and of limited jurisdiction. When he wilfully refuses to perform his duties, he 
is guilty of misconduct in office and can be indicted and punished and removed 
from office or both as provided by the Constitution. 

January 5, 1923. 

Major Lynn G. Adams, Superintendent, Department of State Police, 
Harrisburg, Pa. 

Sir: The question submitted by your Department has been as­
signed to me, and I beg to advise you thereupon as follows: 

Question: The procedure against a Justice of the Peace for re­
fusing to act on matters brought before him by members of the 
State Police. 

In this State a Justice of the Peace is a Constitutional officer. 
His office is created by the Constitution. He is ail elected officer. 
He is a judge. He possesses judlicial discretion. He presides over 
a Court of limited jurisdiction that is not a court of record. 

These several facts it is well to have in mind in making the fore­
going inquiry, and particularly the latter fact, for examining the 
earlier works and authorities by English writers and courts, we must 
not be unmindful that the court was originally a court of record. 

Of course it may well be said of any office that its value to a Com­
monwealth dependJs upon how well the duties of the office are exe­
cuted. But this fact if emphatically true of the office of a justice of 
the peace, for he is peculiarly a peace officer, particularly when he 
stands four square and executes the duties of his office without fear 
or favor. His is the handy court, scattered among the people, a sub­
ordinate and limited part of the government, it is true, but of great 
aid in attaining tranquility and peace when the duties are wisely, 
honestly and! fearlessly performed. 'l'he words of Lord Coke are as 
applicable to the office of a 'Justice of the Peace today as they were 
in his place and time. 

"It js such form of subordinate government for the 
tranquility and quiet of the realm as no (other) part 

(285) 
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of the Christian world hath the like, if the same be duly 
executed." 

Officers are either elected or appointed . 
• ~ I •' · s • • • ,. • 

In this State all officers hold office on condition that "they behave 
themselves well while in office." Failing in this they may be pun­
ished in office, or remoyed from office, or both. 

Punishment in office may follow when they commit what amounts 
to a misdl2meanor or a crime, either under a statute, or, in the ab­
sence of a statute, under the common law. 

Com. v. Evans, 13 S. & R. 1/25 (1825) 
Wilson v. Com'th, 10 S. & R. 373, (1823) 

But removal from office is provided for in the Constitution. Now 
a Justice of the Peace under all our constitutions has been a con­
stitutional officer. 'l'he Legislature did not create the office, and it 
cannot therefore either abolish it or turn out the official. He can 
only be removed from office in the way pointed out in the Constitu­
tion. 

Boicman's Case, 225 Pa. 364, (1909) 

Section 4 of Article YI of the Constitution provides: 

"All officers (that 1s, both app-0intedl and elected) 
shall hold their offices · on the condition that they be­
have themselves well while in office, and shall be re­
moved on conviction of misbehavior in office or of any 
infamous crime." 

Said Section further provides that-

rr Appointed officers, other than judges of the courts 
of record and the Superintendent of Public fostruction, 
may be removed at the· pleasure of the power by which 
they shall have been appointedl." 

I 

While-

"All officers elected by the people, except Governor, 
Lieutenant Governor, members of the General Assembly 
an.d judges of the courts of record learned in the law, 
shall be removed by the Governor for reasonable cause, 
after due notice and full hearing, on the address of two-
thirds of the Senate." · 

The nip of the inquiry will be found to be in .dJ~ciding what of­
fenses may be indictable, and what amount to "reasonable cause" 
for removal from office. 

'l'he question as propounded in a very general one . . :It is incapable 
of answer more definite than general observation. 
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While a Justice of the Peace presides over a court of limited jur­
isdiction, nevertheless he is a judge, and, as such, has what is called 
in law "judicial dliscretion," in regard to the performance of judicial 
duties. ,Just what judicial discretion means I do not know. I was 
impressed very early in my experience as an attorney by a definition 
given in Bouvier's · Law Dictfonary--"'fhe law of tyrants." While 
that is undoubtedly a severe definition, judicial discretion is very 
wide, almost unlimitedl, and can be attacked only when abused. 

Was the matter which he refused to act upon within his judicial 
duties and discretionary, or was it ministerial and imperative upon 
him? 

I have little hesitation in saying, that, in my opinion, a Justice of 
the Peace who is duly commissioned and enters upon the duties of 
his office, and then lies down upon his duties and refuses wilfully 
to perform duties wholesale because they are submitted by a particu­
lar class of officials, as, for instance, State Police, would be guilty 
of misconduct in office for which he could be indicted and punished, 
or removed from office, or both. 

As to the possibilities of indictment andl punishment in a given 
case when the exact facts and circumstances are not all detailed, or, 
when they are, for that matter, the inquirer must consult the stat­
utes, and, in so far as they have failed to define the offense, then 
common law. When the statute prescribes a certain punishment 
for a definite offense, that is the only punishment, as such , 
thf' law inflicts. 

Bnt in addition to being conYicted and punished as prescribed! by 
the statute, or the common law, he may possibly he removed from 
office because of the very fact that he has been convicted. It will be 
observed that the latter part of Section 4 of Article VI of the Con­
stitution quoted provides for removal by the Governor for "reason­
able cause," on address of two-thirds of the Senate after "·dine notice 
and full hearing." 

·wherever the word "reasonable" is used in connection with a 
standard of duty or a test for action, the standard is flexible. Rea­
sonable cause, like reasonable care, depends upon facts and circum­
stances. As to what may or may not amount to it, each case is larg~­
ly a law unto itself. 

The first paragraph of the Section of the Constitution quoted pro­
vides that: 

"All officers * * * * * sh'lll be removed on conviction 
of misbehavior in office or of any infamous crime." 

It would seem from this clause that a record of conviction on a 
charge of misbehavior in office or of infamous crime, would, of itself, 
be "reasonable cause" such as should prompt address upon part of 
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two-thirds of the Senate to the Governor, and "reasonable cause" for 
removal by the Governor, upon full hearing, without anything more. 
But the Governor would not be confined in the hearing as to what 
might constitute "reasonable cause" to such record of ccmviction. 
Whatever would satisfy him of "reasonable cause" for removal, 
would meet the requirement of the Constitution, under the provision,. 
of which, as we have already observed, removal from office can alone 
be effected. 

Very truly yours, 

PAUL J. SHERWOOD, 

Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF PROPERTY AND 
SUPPLIES 

f~tate Institutions-Right under Act of June 7, 1923, to exchange their products 
in excess of their own needs for others and to turn in unservicea.ble property 
in part payment for new articles-Acts of March 26, 1895, P. L. 22; May 1, 
1911, P. L. 107; June 16, 1919, P. L. 482, Sections 34 to 36 inclusive; June 
7, 1923, P. L. 498, Sections 508, 2102. 

The Act of 1923, supra, makes no chan.ge with regard to the disposition of 
surplus .products or the disposition of unserviceable property except in the agency 
which is to administer the law. 

October 11, 1923. 

Honorable Berkey H. Boyd, Secretary of Property and Supplies, 
Harrisburg, Pennsylvania. 

Sir: We have your request for an opinion interpreting Sections 
508 and 2103 (i) of the Administrative Code. 

We understand that there are a number of State Institutions 
which raise cattle, hogs and vegetables in excess of their own 
needs for the particular kind of meat or vegetables produced, and 
are able to exchange their own products for other kinds of meat 
or vegetables. Also that certain Departments have old automobiles, 
typewriters or other machines which can be exchanged in part pay­
ment for new automobiles; typewriters or other machines thus 
reducing the cash outlay necessary to purchase new automobiles, 
typewriters or other machines as the case may be. 

You desire to know whether such exchanges are permis'Sible. 

Section 508 of the Administrative Code provides: 

"Whenever any furnishings or other personal prop­
erty of this Commonwealth shall be no longer of serviae 
to the Commonwealth, it shall be the duty of the de­
partment, board, or commission, in whose possession 
such property shall be or come, to pU:t such property 
into the custody of the Department of Property and 
Supplies: Provided, however, That in the c~se of any 
perishable property which is not in the Oity of H ar­

.risburg, the department, board, _or. commission having 
possession of the same may sell it m such manner and 
upon such terms as the head of the department or the 
board or commission may determine." 

(291) 
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Section 2102 of the Administrative Code provides that: 

"The Department of Property and Supplies shall have 
the power and its duty shall be: 

.., 
* * * 

(i) To receive, from the several departments, 
boards, commissions and State Institutions, personal 
property of this Commonwealth which is no longer 
of service to the . Commonwealth, to issue . a receipt 
therefor, make a complete record thereof, and, as soon 
as convenient, sell the same either at public auction 
or private sale in the city of Harrisburg, or elsewhere, 
a~ may be deemed advisable: Provided, That except 
in the case of perishable property, such sales shall be 
advertised, in not exceeding five newspapers of the 
Commonwealth, once a week for three weeks, such ad­
vertisements to state the time, place, and condition 
of any such sale." 

These provisions of the Code are nQ.t new law. They reenact in 
substantially the same phraseology (with the exception that the 
·Department of Property and Supplies is substituted for the Board 
of Commissioners of Public Grounds and Buildings) the provi­
sions of Sections 34 to 36 inclusive of the Act of June 16, 1919, 
P. L. 462. These Sections of the Act of 1919 reenacted similar 
provisions of the Act of May 1, 1911, P. L. 107, which had reenacted 
similar provisions contained in the Act of March 26, 1895, P. L. 22. 

'l'he provisions in the Code with regard to the disposition of un­
serviceable property have been on the statute books for twenty­
eight years. During this period they have not been construed b~ 
the Courts. They have, however, been uniformly interpreted, sc; 
we are informed, by successive Boards of Commissioners of Public 
Grounds and Buildings down to the date the Code took effect 
as inapplicable to cases of the kind mentioned in your request. 
The Board interpreted the law to mean that property is to be 
deemed unserviceable only if it cannot be used to advantage in 
acquiring other property of a similar nature required in the con­
duct and administration of the Commonwealth's affairs. 

This interpretation finds sanction in the definition of the word 
"unserviceable" as given in the Century and other dictionaries. 
'fhat which is unserviceable or not of service is defined as "not 
fit for service; not bringing advantage, use, profit or convenience; 
useless." 

Obviously if a State Institution has a quantity of pork products 
on hand which it can use but prefers not to use, and is able to 
exchange the same for the equivalent in value of beef products, 
the pork products cannot be said to be unfit for service or not 
capable of being of advantage, use, profit, or convenience They 
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are not useless, but on the contrary are distinctly useful in enabling 
the Institution to acquire without the expenditure of money other 
property . more desirable for the purposes of the Institution. 

The same may be said of the exchange of a used automobile in 
part payment for a new one. The used automobile may still be fit 
for service but it may be desirable from the standpoint of efficiency 
of operation or for other reasons to acquire a new automobile. 
If the old one can be used to reduce the amount of cash required 
for the purchase of a new car it cannot be said to be either without 
advantage, use, profit, or convenience, or useless. 

It is true that the contemporaneous interpretation of a statute 
and long usage by administrative officers thereunder is not conclu­
sive; but it is equally true that great weight should be given to the 
contemporaneous construction and long usage thus adopted and 
prevailing. 

As previously stated there has since 1895, been no substantial 
change in the law on this subject. The Administrative Code of 1923 
makes no change except in the agency which is to administer the 
law. We can see no reason for reversing the interpretation which 
the Board of Commissioners of Public Grounds and Buildings have 
for many years placed upon the meaning of these provisions and 
you are, therefore, advised that you may continue to be guided 
by the interpretation heretofore placed upon these statutory provi­
sions by that body. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 

Special Deputy A,ttorney General, 

Public officers-Bonds of Sta.te employes-Department of State Treasurer-Act 
of May 28, 1915, P. L. 626. 

1. Employes in the Department of the State Treasurer must give bonds to 
the Comm~nwealth, whether or not they give a bond to the State Treasurer. 

2. The State Treasurer has no right to require bonds from employes in his 
department. 

January 4, 1924. 

Honorable Berkey H. Boyd, Secretary of Property and Supplies, 
Harrisburg, Penna. 
Sir: I have your communkation informing me that the State 

Treasurer insists that employes of his Department give bonds to 
the State Treasurer instead of to the Commonwealth of Pennsylvania 
and asking what you shall do in the matter. 
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The Act of May 28, 1915, P. L. 626, provides: 

"Section 1. Be it enacted &c., That from and after 
the passage of this act, every such State offidal and 
employe, and every State official and employe who may 
hereafter be appointed, who shall receive and disburse 
public moneys, shall be ·required to give a good and suffi­
cient corporate bond to the Commonwealth of Pennsylva­
nia, conditional that he will well and truly account for 
and pay out, according to law, all moneys received by 
him in the performance of his official duties; and the 
amount, when not otherwise provided by law, and char­
acter, of each bond and the sufficiency of the surety, 
shall in all cases be approved by the Attorney General." 

This Act specifically directs that State officials and employes who 
shall receive and disburse public moneys shall give good and suffi­
cient corporate bonds to the Commonwealth. In 1916, Attorney 
General Brown construed the Act of 1915, supra, and he held that 
the sole purpose of the Act was to protect the Commonwealth in the 
disbursement of its funds. 

'l'his Act was followed by the Act of June 16, 1919, P. L. 482, and 
Section 44 of the Act provides: 

"It shall be the duty of the board to procure from a 
corporation or corporations, authorized by law to act 
as sureties in the Commonwealth of Pennsylvania, good 
and sufficient bonds, which shall be approved by the 
Attorney General, to :rpeet the requirements of law in 
the case of all State officers and employes required by 
statute to give bonds to the Commonwealth, for the 
faithful performance of their official duties. The cost 
of said bonds shall be paid for by the board out of a 
specific appropriation to be made to said board in the 
general appropriation bill for that purp.ose, upon war­
rants drawn by the Auditor General upon the State 
Treasurer." 

The Act of 1919 was repealed but practically re-enacted by the 
Administrative Code, and it is provided in the Code, Section 2102: 
"The Department of Property and Supplies shall have the power, 
and its duty shall be" * * * 

"To procure, from a corporation or corporations au­
thorized by law to act as sureties in the Commonwealth 
of Pennsylvania, good and sufficient bonds, which shall 
be approved by the Attorney General and paid for by 
the Commonwealth, to meet the requirements of law in 
the case of all State officers and employes required by 
statute to give bonds to the Commonwealth for the 
faithful performance of their official duties." Section 
2103 (h). 
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In every Act of Assembly in reference to giving bo-q.ds by State 
employes it is expressly provided that the bond shall be given to the 
Commonwealth of Pennsylvania. In no Act can any authority · be 
found for the State Treasurer to take bonds from his employes di­
rectly to himself as Treasurer. If such bonds are d,esired it is a 
matter between the Treasurer and his employes and the Common­
wealth has nothing to do with it . . 

The bonds directed by law to be given by State officers and em­
ployes are paid for out of a specific appropriation in the General 
Appropriation Bill for that purpose. 

The General Appropriation Bill of 1923 contains the .following 
provision for the payment of the cost of bonds: 

"For the payment of the cost of procuring ·bonds re­
quired to be given by employes of the Treasury Depart­
ment and of officers and employes of other departments, 
boards and commissions required to be given to the 
Commonwealth, two years, the sum of ............... " 

This appropriation expressly provides for employes of the Treasury 
Department who are required to give bond, but it provides, as do 
all the Acts of Assembly, for bonds to be given to the Commonwealth. 

All the Acts requiring bonds from State employes provide that 
such bonds shall be given to the Commonwealth of Pennsylvania. 
The appropriation to pay the cost of such bonds is for bonds to be 
given to the Commonwealth of Pennsylvania. Nowhere is it pro­
vided that the State Treasurer shall take from his employes bonds 
made directly to himself as Treasurer. 

You are therefore advised that there is no authority in law for 
the State Treasurer to require bonds from employes made to him 
as Treasurer and you have no right to procure such bonds or to 
pay for them out of the appropriation made to pay for bonds re­
quired to be given to the Commonwealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By J. W. BROWN, 
Deputy Attorney General. 
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Appropriations-Office Eq1tipment to facilitate the collection of emergency taxes; 
how pa.yable-Acts of June 7, 1923, P. L. 498, Section 2.103; June 15, 1923, 
P. L. 834; 'June 28, 1923, P. L . 876; June 30, 1923, P. L. 44-a. 

The Legislature, having mane a specific appropriation to the Treasury Depart­
ment for the payment of office equipment to facilitate the collection of emer­
gency taxes, such equipment must be paid for from the appropriation made to 
said Department for that purpose. 

January 14, 1924. 

Honorable Berkey H. Boyd, Secretary of Property and Supplies, 
Harrisburg, Pa. 

Sir: Your letter of December 13, 1923, in referern~e to a requisi­
tion from the Treasury Department for filing equipment to be used 
in connection with a system of accounts in the collection of emer­
gency State taxes, has been received by this Department. 

The General Assembly of 1923, passed an Act which was approved 
June 15, imposing a State tax and an addition~! emergency State 
tax on liquid fuels. Another Act was passed by the same Assembly, 
which was approved June 28, imposing an emergency profits tax 
for State purposes on the net income of certain corporations etc. 

As I understanq your letter it is in the collection and keeping 
accounts of these taxes that the filing equipment is asked for 
by · the Treasury Department. 

The Administrative Code provides "that the Department of 
Property and Supplies shall have the power and its duty shall be'': 

"Section 2103. ( c) To purchase in like manner -~ll 
furniture, materials or supplies required by the legis­
lative and other departments of the State Government 
except as otherwise provided in this Act." 

If there were nothing further to be found in the law the provi­
sion of the Code requiring the purchase of all furniture, materials 
and supplies by the Department of Property and Supplies would 
authorize that Department to furnish the filing equipment asked 
for. 

But the Legislature recognized the fact that there would be ex­
penses incidental to the collection of the emergency State taxes, not 
only in the office of the Auditor General, but in the Treasury Depart­
ment as ·well, and it provided for such expenses. 

In the General Appropriation Act of 1923, under the appropria­
tion to Auditor General's Department is the following: 

"For the payment of the salaries of experts, clerks 
and stenographers, and. office equipment, and incidental 
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expenses to facilitate the collection of emergency taxes 
the sum of***." 
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In the same General Appropriation Act under appropriation to 
'Treasury Department is the following: 

"For the payment of the salaries of experts, clerks 
and stenographers, and office equipment, and incidental 
expenses to facilitate the collection of emergency taxes 
the sum of $50,000." 

Here is a specific appropriation to the Treasury Department for 
office equipment to facilitate the collection of emergency taxes, and 
any such equipment or other incidental expenses must be paid from 
such appropriation. 

The filing equipment asked for is office equipment and comes 
within the scope of the appropriation. 

The Legislature having made a specific appropriation to the Treaf!· 
m·y Department for the payment of equipment asked for in the requi­
sition you 'have from the Treasury Department, you have no right 
to pay for it out of any appropriation made to the Department of 
Property and Supplies and it must be paid for from the appropria· 
tion made to the Treasury Department for that purpose. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 

Robert Morris Monument Commission-Appropriation made _ by Act of June 14, 
1911, P. L . 931-A vailability f'/Jr payment of balances ooe the scu.lptor and 
for the expenses of the Commissfon and the dedication of the monument-Act 
of July 1, 1923, P. L . 498, Section 2102. 

The Robert Morris Monument Commission was abolished on June 15, 1923, 
when the Administrative Code became effective. The Department of Property 
and Supplies having been specifically authorized to complete the construction 
and erection of the monument, the unexpended balance of the appropriation 
made in 1911 for the construction and erection of the monument should be paid 
out of the State Treasi1ry, upon the requisition of the Secretary of Property 
and Supplies. 

June 23, 1924. 

Honorable Berkey H. Boyd, Secretary of Property and Supplies, 
Harrisburg, Pennsylvania. 

Sir: You have asked to be advised whether the unexpended bal­
ance of the appropriation made by the Act of June 14, 1911, P. L. 
937 for the purpose of building a Monument to Robert Morris, is 
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available for the payment of the balance due the sculptor and 
whether the un expended balance of the appropriation made by the 
same Act for the expenses of the Robert Morris Monument Com­
mission and the dedication of the Monument is available at this time. 

The Act of 1911 empowered the Governor to appoint a Commission 
t0 be known as the Robert Morris Monument Oommission which was 
authorized to select a suitable site in Philadelphia for the erection of 
a Monument to Robert Morris, to select and decide upon the design 
of the Monument and the materials out of which it should be con· 
structed and to make contracts for its construction and erection. 

The sum of twenty thousand dollars ($20,000) or so much thereof 
as might be necessary was appropriated "for the purpose of building 
a Monument, in the City of Philadelphia, to Robert Morris, in 
commemoration of his services to the United States during the 
Revolutionary ·war." 

The sum of one thousand dollars ($1,000) or so much thereof as 
might be necessary was also appropriated "for the expense of the 
said construction and the dedication of the said Monument." 

Acting under the authority given by the Act of 1911 the Robert 
Morris· Monument Commission entered into a contract with R. E. 
Brooks of Washington, D. C., for the construction of the said Monu­
ment, but before Mr. Brooks completed his work he died and a new 
contract was executed between the Commission and Mr. Paul W. 
Bartlett, under the terms of which Mr. Bartlett undertook to com­
plete Mr. Brooks' work. We understand that the Monument has 
been completed and that you have been requested to take such 
action as is necessary to procure payment of the balance remaining 
unpaid. 

It should be stated parenthetically that the Robert Morris Monu­
ment Commission entered into a contract with the Robert Morris 
Memorial Committee of the Pennsylvania Bankers Association and 
the Robert Morris Memorial Committee of the Fairmount Park Art 
Association under the terms of which the two Committees mentioned 
agreed to pay one-third of the total cost of the Monument, leaving 
but two-thirds to be paid for out of the appropriation contained in 
the Act of 1911. 

On June 15, 1923 the Robert Morris Monument Commission was 
abolished by operation of the Administrative Code which became 
effective on that date. The question before us is whether the abolition 
of the Robert Morris Monument Commission rendered unavailable 
the unexpended balances of either or both of the appropriations 
contained in the Act of 1911. 

We are today advising you in another opinion that notwithstand­
ing the abolition of the General George Gordon Meade Statue Com­
mission the moneys appropriated for the construction and erection 
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at Washington, D. C., of a statue of General George Gordon Meade 
are available for the payment of the sculptors and architect. For 
the same reasons which dictated our conclusion in the case of the 
Meade Statue appropriation we advise you that the unexpended bal­
ance of the appropriation of twenty thousand dollars ($20,000) for 
the construction and erection of the Robert Morris Monument is 
now available. We shall not repeat those reasons except to em­
phasize the fact that aside from all other considerations this con­
clusion is inevitable under Article I, Section 10 of the Constitution 
oI the United States; which prohibits· any state from enacting legis­
lation impairing the obligation of contracts. V\Te do, however, wish 
to point out that in one respect the present case is less complicated 
ihan that of the Meade Statue appropriations. The latter appropria­
tions as contained in the Acts of 1917 and 1921 were to the George 
Gordon Meade Statue Commission. The appropriation for the 
Robert Morris :Monument was not to the Commission but "for the 
purpose of building a monument," without naming the Commission. 
Accordingly, the abolition of the Robert Morris Monument Com­
mission could . have no possible bearing on the availability of the 

. appropriation. 
With reference to the ·appropriation of one thousand .d,ollars 

($1,000) "for the expense of the said Commission and the dedication 
of the said Monument" we advis e you that no part of the said ap­
propriation can be expended to pay the expenses of the Advisory 
Commission known as the "Robert Morris Monument Commission" 
created by the Administrative Code to supplant in part the original 
i{cibert Morris Monument Commission which was abolished. With 
reference to the expenditure of money for the dedication of the 
Monument there is no existing department, board or Commission 
which has authority to make arrangements for the dedication of this 
Monument. Your Department is authorized by Section 2102 (g) of 

· the Administrative Code "to erect and. supervise th e erection of * 
... * * the Robert Morris .Monument on the steps of the Custom 
House at Philadelphia, Pennsylvania." Nothing is said, however, 
with regard to the dedication of this Monument and while, therefore, 
it would be entirely proper for your Department to cooperate with 
the Robert Morris Memorial Committees of the Pennsylvania Bankers 
Association and the Fairmount Park Art Association in making the 
necessary arrangements to have the Monument dedicated you have 
not been empowered by law to expend any funds in connection with 
such dedication. For this reason you could not expend any p_art of 
the appropriation of one thousand dollars ($1,000) in connection 
with the dedication of the Monument. 

In view of the fact that your Department has been specifically 
authorized by law to complete the construction and erection of the 
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Robert Morris Monument the unexpended balance of the appropria­
tion of twenty thousand dollars ($20,000) for the construction and 
erection of the Monument should be paid out of the State Treasury 
upon warrant of the Auditor General drawn upon your requisition 
as head of the Department of Property and Supplies. 

Very truly yours, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 

General George Gordon Meade Memorial Statue Commission-Lapse of appropriar 
tions made thereto by virtue of the enactment of the Administrative Gode of 
1923. (Acts of March 30, 1811, P. L. 145; June 14, 1911, P. L. 935; May 
21, 1913, P. L. 155; Jmie 18, 1915; Appropriation Aots, page 249; July 25, 
1911, P. L. 1211; May 21, 1921, Appropriation Acts, page 216; June 1, 1923, 
P. L. 498, Sections 2, 3, 9, 203, 2102, and 2109; and Article I, Section 10, of 
t-he Federal Constitution.) 

Contracts for the erection of an heroic group and for the construction of a 
pedestal and base for the- same having been executed on the faith of the appro­
priations made to the Meade Memorial ·Statue Commission, these appropriations 
did not lapse when the Administrative Code of June 7, 1923, became e-ffective. 
The Commission was abolished by the Code. If the Auditor General and the 
State Treasurer are- satisfied that the unpaid claims of the contractors presented 
in accordance with the Act of March 30, 1811, are just and valid, the Auditor 
General may draw his warrants on the State Treasurer, if there is an "appro­
priation by law" for the payment of the claims. The Le-gislature not having 
the power to disturb the appropriations after they became charged with the 
Commonwealth's liability to the contractors, there is an "appropriation by law" 
to pay these claims. The- Auditor General, however, must ·be assured that the 
contractors have performed their contract obligations. When they so assured, 
the claims may be paid out of the unexpended balance of the appropriations 
above refe-rred to. 

June 23, 1924. 

Honorable Berkey H. Boyd, Secretary of Property and Supplies, 
Harrisburg, Pennsylvania. 

Sir: You have asked to be advised whether the contractors· now 
working upon the Meade Memorial Statue, which is being erected by 
this Commonwealth in the Botanical Gardens at Washington, D. C., 
can be paid out of unexpended funds appropriated to tfie Meade 
Memorial Commission prior to its abolition on June 15, 1923. 
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The relevant facts are as follows: 

The Act of June 14, 1911, P. L. 935, authorized the appointment of 
H Commission for the purpose of procuring a suitable statue of 
General George Gordon Meade and causing the same to be erected on 
a suitable site in the City of Washington, D. C. The Act contained 
an appropriation of twenty thousand dollars ($20,000) "for the 
making, erection and dedication of said statue" and the expenses of 
the Commission. 

Additional appropriations for the construction and erection of the 
Statue were made by the Acts of May 21, 1913, P. L. 155, June 18, 
1915, Appropriation ActS' P. L. 249, July 25, 1917, P. L. 1211 and 
May 27, 1921, Appropriation Acts P. L. 275. Prior to June 15, 1923 
all of the appropriations made by the Acts of 1911, 1913 and 1915 had 
been expended, but there was on June 15, 1923 an unexpended balance 
of upwards of one hundred thousand dollars ($100,000) out of the 
appropriations of 1917 and 1921. The Act of 1917 appropriated sev­
enty thousand dollars ($70,000) to the Meade Memorial Commission 
for the purpose, inter alia, "of constructing the necessary foundation 
and pedestal, and in securing appropriate tablets and designs there­
for, and for the erection and completion of s·aid statue or memorial." 
The Act of 1921 appropriated fifty thousand dollars ($50,000) for 
these purposes and for the additional purpose of dedicating the 
statue. 

On June 7, 1919 a contract was executed by and between Charles 
Grafly of the City of Philadelphia and the Meade Memorial Commis­
sion under the terms of which Mr. Grafl.y for a consideration of 
eighty-five thousand dollars ($'85,000) agreed to make a heroic group 
consisting of eight figures cut in stone with a top of gi_lded bron,ze 
as per sketch adopted by the Meade Memorial Commission and ap­
proved by the National Commis·sion of Fine Arts, the central figure 
of the group to be a portrait statue of General George Gordon Meade. 

On the date of the execution of this contract there were unexpended 
balances of appropriations previously made to the Meade Memorial 
Commission sufficient to pay the consideration named in the contract 
in full. Mr. Grafl.y commenced work under his contract, and has 
been paid in part therefor. The work is not yet completed but there 
are now certain payments· due Mr. Grafly. Other payments will 

become due in the future. 
On August 29, 1921 a contract was executed by and between 

P~ccirilli Brothers of New York and the Meade Memorial Commission. 
This con tract covered the construction -of the -pedestal and base for 
the ·statue. The consideration to be paid by the Commonwealth under. 
this contract iS' eighty-five thousand six ·hundred and fifty-two dollars · 
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($85,652). Work was commenced under this contract and payments 
on account made. Other payments are now due and others will be­
<:ome due as the work proceeds. 

The payments to be made under the Grafly contract are conditioned·. 
upon approval of the work by the Meade Memorial Commission or its 
i·epres·entative; and payments under the contract of Piccirilli Brothers . 
upon certificate of the sculptor and architects. In this latter contract 
Mr. Grafly is named as the sculptor and Messrs. Simon and Simon as.· 
architects. 

On June 7, 1923 the Legislature enacted The Administrative Code 
(P. L. 498) which became effective June 15, 1923. This Act abolished 
the Meade Memorial Commission (Section 2), provided that the 
Department of Property and Supplies sho.uld "supervise the erection 
of the General George Gordon Meade Statue at Washington, D. C.,'' 
(Section 2102) (g) created an advisory commission to be known as 
the General George Gordon Meade Statue Commission (Section 203), 
and authorized the new commission to make recommendations and 
render advice to, and approve or disapprove the plans of the Depart· 
ment of Property and Supplies with regard to the erection, mainte­
nance and care of the Meade Statue (Section 2109). 

Section 9 of the Code provides· that: 

"All existing contracts and obligations of the * * * 
commissions * * * * abolished by this act shall remain in 
full force and effect, and shall pe performed by the de­
partments, boards or commis·sions to which the rights, 
powers, duties and obligations of such governmental 
* * * commissions * * * are transferred" ; 

and Section 3 of the Code provides that: 

"All rights, powers and duties, which have heretofore 
been vested in, exercised by, or imposed upon any*** 
commission ~- * •·abolished by this act, ~- * *and which 
are by this act transferred, either in whole or in part, to 
a department, board or commission created by this act, 
shall be vested in, exercised by, and imposed upon the 
department, board or commission to which the same 
are transferred by this act, and not otherwis·e · and 
every act done in the exercise of such rights or p~wers 
and the performance of such duties shall have the same 
legal effect as if done by the former * * * commission 
* * *" 

The question presented is whether under the :facts recj,ted, the ; 
appropriations to the Iµeade Memorial Commis·sion lapsed l)y reason 
of the enactment of the Administrative Code, ab()lishing as it did, 
the · Meade Memorial Commission. 
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Certainly to the extent to which contracts were entered into upon 
the faith of these appropriations they did not lapse as a result of 
the passage of the Code. Indeed, legislative action could .not effect­
ually have laps·ed them, even if the Legislature had expressed a clear 
intention to do so. Article I, Section 10, of the Federal Constitution, 
prohibiting the passage of any State law impairing the obligation 
vf contracts, would ba·r such legislative action. The legislature could 
uot specifically have repealed these appropriations; and what it 
could not do specifically, it could not do by implication. 

However, the intention of the Legislature that there should be no 
impairment of the obligation of contracts as a result of the struc­
tural reorganization of the executive branch of the government was 
clearly expressed in Section 9 of the Code, above quoted. When the 
Legislature provided that all existing contracts and obligations of 
commissions abolished by the act should remain in full force and 
effect it clearly recognized that to the extent to which funds had been 
appropriated to pay the obligations of such contracts, the appropria­
tions should continue to be available. 

Only one question remains to be considered . . How, it may be 
asked, can warrants be drawn for payments out of these appropria­
tions, without requisitions from the Meade Memorial Commission, to 
which the appropriations were made? The answer is plain. Neither 
the Constitution nor any general law ;enacted prior to the passageJ o.f 
the Administrative Code, nor the appropriation Acts in question re' 
quire the Auditor .General to decline to draw a warrant unless he has 
received a requisition; and the Act of March 30, 1811, P. L. 145, pro­
vides a method by which any person having a claim against the Com­
monwealth may present it directly to the Auditor General. If the 
Auditor General is· satisfied that the claimant is entitled to be paid, 
and the State Treasurer concurs, the Auditor General is directed 
to draw his warrant upon the State Treasurer if there is an appro­
priation by law for the payment of the claim. 

As the Legislature did not have the power to disturb these appro­
priations after they became charged wi~h the Commonwealth's· lia­
bility to the contractors, there is an "appropriation by law" to pay 
the claims ' of these contractors. The Auditor General is, of course,. il1 
duty bound to assure himself that the contractors have performed 
their contract obligations'. In-the case of Piccirilli Brothers, the cer­
tificate of the sculptor and of the architects ''.rrlust be furnished to 
him. In the case of 'Mr. Grafly, the approval of the Department of 
Property and Suppliel (which under Section 3~:of the Code is sub­
stitufed for the appro'val of the Meade; MemoriaI Commission) is.- a 
pre-~~quisite to paym~nt: · Assuming tha.t'the ' necess·ary certificates, 
in' the one case, and the necess·ary approval, ill the other, can be 
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furnished to the Auditor General, thP.re is no reason why these claims 
should not be paid promptly out of the appropriations to which 
reference has been made. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 

Department of Property and Supplies-Authority of the Secretary to pay the rent 
on a certain building/ formerly owned and afterwards sold by the Common­
wealth, without the delivery of possession to the purchaser-Payable from what 
fund. (Act of June 16, 1911, P. L. 1027; Act of June 7, 1923, P. L. 498.) 

The Commonwealth, which acquired certain land by virtue of condemnation 
proceedings, and afterwards sold the same, but did not deliver possession to the 
purchaser for several years, having the use and enjoyment of the said property 
during the interval, with the purdhaser 's consent or sufferance, should pay reason­
able rent therefor, payable out of the appropriation to the Department of Property 
and Supplies .. 

July 8, 1924. 

Honorable Samuel B. Rambo, Deputy Secretary, Property and Sup· 
plies, Harrisburg, Pa. 

Sir: This Department has your request for an opinion as to whethe1? 
or not you are authorized to pay Mr. Samuel Fishman of Harrisburg 
for the rental for the use of a building situated at the s·outheast 
Corner of Fourth and North Streets upon property owned by the 
State, and, if so, out of what fund the same can be paid. 

The facts are that this building was acquired by the State by virtue 
of · condemnation proceedings of the land upon which it is located 
some years- ago; that on J niy 28, 1917, it was, pursuant to the author­
ity of the Act of June 16, 1911, P. L. 1027, sold to Lewis Silbert for 
the sum of $880.34; that on the day of the sale $220.08, one· fourth 
of the purchase price was 'paid on account that under the terms of · 
the sale the said building was to be removed from the land of the 
State, at which time the balance of the purchas·e money was to be 
paid; that possession thereof has .up to the present time not been given . 
to ·;t;b,e purchaser or his successor in title for the reas·on that it has 
been1,continuously occup~ed by the Bureau of Animal Industry of .the . 
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Department of Agriculture; that the said purchaser transferred ail 
of his interest in said building to Samuel Fishman, the claimant, 
for rent. 

We are not informed as to the date of the transfer from Silbert 
to Fishman, nor as to whether or not such transfer carried with it all 
claim of Silbert to rent of the same. 

The Administrative Code in Article XXI, Section 2102 (b), author­
izes the Department of Property and Supplies to contract in writing 
for and rent proper and adequate offices·, rooms or accommodations 
outside of the Capitol buildings for any department, board or commis· 
sion which can not be properly and adequately accommodated with 
offices and rooms in the Capitol buildings. This is a reenactment of 
the authority vested in the Board of Commissioners of Public Grounds 
and Buildings by Sectfon 41 of the Act of June 16, 1919, P. L. 482, 
West's Penna. Stat., Sec. 17556. 

Where land is occupied by one with the owner's consent or suffer­
~nce there is an implied promise to pay a reas·onable rent. (Bards· 
ley's Appeal, 10 A. T. L. 39 j H emwood vs. Cheesema'li, 3 S. & R. 500 j 
Grqve vs. Barclay, 106 Pa. 155; National Oil Re.fining Co. vs. Bush, 
88 Pa. 335; Seitzinger vs. Alspooh, 42 L. I. 68.) 

Although it was the intention at the time of thiS" sale that the 
buildings should be delivered to the purchaser within a reasonable 
time, they were never so de]ivered and the Board of Commissioners of 
Public Grounds and Buildings having at that time authority to rent 
this· building, I am of the opin_!on that the ab_ove rule as to an im· 
plied promise to pay a reasonable rent where land is occupied by 
consent would apply, and that you are authorized to pay a reasonable 
1•ent for the same to the party or parties entitled thereto. 

What that rent shall be is a matter for your determination, and 
the fact that the purchaser has not paid all of the consideration should 
be taken into account in arriving at such sum. 

I am further of the. opinion that this rental may be paid out of the 
appropriation made to the Department of Property and Supplies for 
the payment of the rent of offices and rooms outside of the Capitol 
building when necessary for the accommodation of any department, 
board or commiS"sion of the State Government. (See Appropriation 
Act 44-A, p. 52 of Appropriation Acts of 1923.) 

U-20 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

First Deputy AttOlf'ney General. 
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State institutions-Industrial Home for Women at Mimay. Property a.nd Sup­
plies, Department of; authority of Department to print anniial report of the 
Boat·d of Trustees ofi said institution. ( Aat of June 7, 19'23, P. L. 498, Sea­
tions '20'2, 504, and '2104.J 

The annual report of the State Industrial Home for Women at Muncy is part 
of the Biennial Report of the Secretary of Welfare. The Governor, the Secretary 
of Welfare, and the Secretary of Property and Supplies must determine whether 
or not it shall be printed and, if printed, in what form and quantity. The cost 
of printing may be paid out of that part of the appropriation to the Depart­
ment of Property and Supplies for printing which has been allocated to the 
Deartment of Welfare. 

D~cember 2, 1924. 

Honorable Berkey H. Boyd, Secretary of Property and Supplie:,i, _ 
Harrisburg, Pennsylvania. 

Sir : We have the request submitted to us by your Department 
through Mr. Frank E. vVoods, Director of Publications, to be ad­
vised whether the annual report of the Board of Trustees of the 
Industrial Home for Women . at Muncy can be printed by your 
Department upon request of said Board of Trustees, the cost of 
printing tQ be paid out of the appropriation for printing to your 
Department. 

The Board of Trustees of the Industrial Home for Women at 
Muncy is a departmental administrative board within the De­
partment of Welfare. See Section 202 of the Administrative Code 
(Act of June 7, 1923, P. L. 498 at 508) . 

Section 504 of the sai:ne Act (P. L. 534) provides that each de­
partmental administrative board shall n.ot later than September 
first of each even-numbered year report in writing to the head of 
the Department of which such Board is a part; and that all such 
reports shall be attached as exhibits to the report made by the 
head of the Department to the Governor. 

It is clear from this Section of the Code that reports of all 
boards of trustees shall be made biennially not annually and that 
they should be submitted to the head of the Department with 
which such boards are connected and by the appropriate department 
i1ead submitted to the Governor. If, therefore, the report in que8-
tion has come to you directly from . the Board of Trustees you 
should transmit it to the Secretary of Welfare notifying the Board 
of Trustees of your· action. 

The printing of Department reports is covered by Section 2104 
of the Code (P. L. 617). By reference to that section you will 
see that your Department has the power and the duty to edit for 
publication all department reports and, with the approval of the 
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Governor, after consultation with the Department involved d(e­
termine the need, size, character, quantity and method of distribut­
ing department reports. 

As the report of the Board of Trustees of the State Industrial 
Home for Women is a part of the biennial report of the Secretary 
of Welfare to the Governor the question whether it is to be printed 
and if so in what form and in what quantity must be determined 
by your Department, the Governor and the Secretary of Welfare. 
Should it be determined to print the report in whole or in part the 
cost of printing can be paid out of that part of the appropriation 
to your Department for printing which has been allocated to the 
Department of Welfare. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 

~9pecial De'fYUty Attorney Genernl. 
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'ltate Fire Insurance Fund, created by Act of May 14, 1915, P. L. 524-0ost of 
rebuilding and replacing buildings of the State Hospital for the Insane at 
Norristown, destroyed by cyclone. 

l'he loss or· damage in question having been caused by a casualty and the State 
being the owner of the property destroyed, the cost of rebuilding, restoration or 
replacement is a proper charge against the State Fire Insurance Fund. 

April 25, 1923. 

Honorable Berkey H. Boyd, Superintendent, Public Groumls and 
Buildings, Harrisburg, Pa. 

Sir: On April · 5, 1923, a tornado or cyclone damaged the Bos­
pi tal and other buildings of the State .Hospital for the Insane at 
Norristown, Pennsylvania. The damage and destruction is thus 
described by the Steward of the Institntio.n: 

"Many of the buildings have portions of the roofs 
blown off, the flag pole was blown down, the rest paYi­
lion for consumptive patients was entirely demolished, 
a wing of our piggery was completely destroyed and 
the barn on the Moyer property was blown off it£ 
foundation and entirely collapsed~ the silo at the dairy 
barn is entirely ruined, as well as innumerable number 
of window panes broken everywhere." 

You now ·ask to be advised as to whether or not the cost of re­
building and replacing the above property would be a proper charge 
against the State Fire Insurance Fund. 

This is a State Institution and all the property, inclµlling the 
buildings, is owned by the State. · 

The Act of May 14, 1915, P. L. 524, created a fund for the pur­
pose of replacing, restoring and rebuilding, structures, equipment 
and other property of the Commonwealth, damaged or destroyed 
by fire or other casualty and regulates the placing of insurance 
thereon. 

Section three of said act provides : 
"The said fund _hereby created shall be available for 

expenditure, in the manner hereinafter provided, for 
the rebuilding, restoration, or replacement of buildings, 
structures, equipment, or other property owned by the 
Commonwealth1 and damaged or destroyed by fire or 
other casualty, and for no other purpose whatsoever." 

(311) 
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Section :five of the act provides for the rebuilding, restoring or 
replacement of any structure, building, equipment or other property 
owned by the Commonwealth, which has been damaged or destroyed 
by fire or other casualty, as follows: 

"Whenever loss or damage by :fire or . other casualty 
shall occur to any structure, building, eauinment, or 
other property owned by the Commonwealth of Penn~ 
sylvania, the department, board of trustees, overseers, 
commissioners, or other branch of the State govern­
ment having control or custody thereof, shall make 
report of such loss or damage to the Superintendent 
of Public Grounds and Buildings; setting forth specific­
ally the use and character of the structure, building, 
equipment, or other property damaged or destroyed, 
the original cost thereof, the estimated amount of the 
loss or damage, and cost of restoration, rebuilding, 
or replacement, and such other data and information 
as may be required by the said Superintendent of Pub­
lic Grounds and Buildings, who shall make such exam­
ination and investigation as may be necessary and 
report the result thereof to the Board of Commissioners 
of Public Grounds and Buildings; whereupon the Board 
of Commissioners of Public Grounds and Buildings 
may, in its discretion, authorize the rebuilding, restor­
ation, or replacement of the property damaged or de­
stroyed; and, for that purpose, is hereby authorized 
to have plans and specifications prepared, and con­
iracts executed, and to supervise the erection, con­
struction, or replacement thereof, under the supervi­
sion of the Superintendent of Public Grounds · and 
Buildings, or other duly authorized agent of the .Board 
of Public Grounds and Buildings ; such rebuilding, 
restoration, or replacement to be in substantial accord 
with the original character, use and purpose of the 
property damaged or destroyed: Provided, That the 
provisions of this act shall not apply to armory build­
ings owned by the Commonwealth of Pennsylvania, 
and under the supervision of the Armory Board of the 
State of Pennsylvania." 

The loss or damage suffered at Norristown was caused by such 
a casualty as is contemplated by the Act of 1915. 

Section seven of the Act makes it unlawful for any Department 
of the State government or any board of overseers, trustees, mana­
gers or custodians of State property to purchase, secure or obtain 
any policy of insurance on any property owned by the Common­
wealth, the term of which policy of insurance shall extend beyond 
December 31, 1920. 

'l'he purpose of the Act is to have the State carry its own in­
surance. No provision was made for insuring new buildings erect­
ed since the passage of the Act, as the fund created by the Act 
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was amply sufficient to protect all such buildings. It seems to 
have been the intention of the Legislature that the fund was to 
provide for insurance upon all new buildings and to reduce greatly 
the insurance upon all old buildings until December 31, 1920, when 
the fund would be able to carry all insurance upon all the build­
ings of the Commonwealth. 

The loss or damage in question having been caused by a casualty, 
you are advised that the cost of rebuilding, restoration or replace­
ment of any structures, buildings or other property is a proper 
charge against the State Fire Insurance Fund. 

Very truly yours, 

J. W. BROWN, 
Depu.ty Attorney G<meral. 

Public Grounds and Buildings, BoMd of Oommiissioners of-Authority to make a 
lease fo r n term beyond the npproprintion period or to cancel one so made­
.A.ct of June 16, 1919, P. L. 482, Sections 41 and 43. 

The Board of Commissioners of Public Grounds and Buildings has authority 
to make a lease for a term longer than two years, but has not the right to cancel 
contracts already made. 

June 6, 1923. 

Honorable Berkey H. Boyd, Superintendent of Public Grounds and 
Bulldings, Harrisburg, Pa. 

Sir: Your inquiry as to whether or not your Department can 
legally make a lease for a term beyond the appropriation period, 
namely two years, and! if a lease has been so made can it be cancel­
led, has been received by this Department. 

The authority of' the Board of dommissioners of Public Grounds 
and Buildings to contract in writing for the rent of offices, rooms 
and accommodations, for any Department, Board, Bureau, Division, 
or Commission of the State is found in the Act of June 16, 1919, P. 
L. 482. Section 41. of that Act provides : ' 

"Whenever any department, boar·d~ bureau, division, 
or commission of the State Government cannot be pro­
perly and adequately accommodated with offices and 
rooms in the Oapitol buildings, the board shall have the 
power and! authority to contract in writing for and rent 
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proper and adequate offices or rooms outside of the Cap­
itol buildings for such department, board, bureau, divi­
sion, or commission." 

Section 43 of the same Act provides: 

"All amounts paid for the rent of any offices, rooms, 
or accommodations, as provided in this act, shall be 
paid out of an appropriation for that purpose in the 
general appropriation bill made to the board/." 

The Act authorizing the making of the contract does not limit the 
power of the Board of Commissioners as to time, but simply provides 
that it shall have power andi authority to contract in writing for and 
rent proper and adequate offices or rooms. 

This is evidence of a legislative intent that the Board should ex­
ercise its discretion in the making of such contracts, and if to the 
best interests of the Commonwealth could make contracts for a per­
iod longer than two years. 

In many cases alterations and changes are made by the lessor to 
meet the needs and requirements of the Department, Boardl, Bureau, 
Division or Commission, which is to occupy the offices or rooms and 
if the contract to rent could be for two years only, many lessors 
would refuse to do this work. In that event the State would be 
compelled to make the alterations and changes at its own expense 
and if at the end of two years for any reason the contract could not 
be renewed, all the expense paidl by the State and the labor performed 
by it would be lost and most likely in a new place the same expense 
and labor would again be necessary. 

No lessor would care to make expensive alterations and changes in 
a building for the use of State Departments if the contract with the 
State could not exceed a period of two years with all the uncertainty 
of a renewal of the contract. 

The intention of the Legislature is further evidenced by the lan­
guage used in Section 43 of the Act. It provides for the payment 
of the rent of offices, rooms, or accommodations, and instead of say­
ing such rents shall be paid1 out ·of "the" appropriation, it provides 
that the rent shall be paid out of "an" appropriation in the General 
Appropriation Bill made to the Board. 'l'his shows that the Legis­
lature intended and expected further appropriations in the General 
Appropriation Bills to pay the rent of offices or rooms contracted 
for. 

The presumption is always in favor of the correctness of an act 
performed by public officers and every reasonable intendment will 
be made in support of such presumption. So it is always to be pre­
sumed that in any official act the officers performing such act have 
not exceed.led their authority. If, as above said, it was the legisla-
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tive intent that the Board should exercise its discretion in making 
such contracts, it may make them for such period of time as in its 
discretion is for the best interests of the State. 

Hence it follows that in the absence of fraud or collusion, the acts 
of the Boar.di acting in behalf of the Commonwealth within the limits 
of its authority and in the performance of its duties, are the acts 
of the State and cannot be repudiated by it. 

You are, therefore, advised that the Board of Commissioners of 
Public Grounds and BuiJdings has the authority to make a contract 
to rent rooms or offices for a term longer than two years and has not 
the right to cancel contracts already made. 

Very truly yours, 

J. W. BROWN, 

Deputy Attorney General. 
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OPINIONS TO THE DEPARTMENT OF PUBLIC 
INSTRUCTION 

No. 5 

P.ublio Instruotion, Departm.ent o:f}-Status of employees of the Department and 
the various agencies administered by it defineclr--Aets of Jwne 7, 1923, P. L. 
498, S ections 2, 214 and 406 to 422, inclusive, 435, 1305, 1311. 

All employees necessary for the administration of the State Library and 
Museum, are employees of said Department. Where the Secretaries for the various 
Boards and Commissions are selected outside of their membership, as authorized 
by the Administrative Code, such Secret aries are not employees of the De­
partment, but of the respective Boards or Commissions which they serve. The 
Secretaries or Treasurers of the P ennsylvania State Oral School for the Deaf, 
or of the Home for Training in Speech for Deaf Children, or the Pennsylvania 
Soldiers' Orphan School, . are not employees of the Department, but of the Boards 
which selected them. The superintendents and other employees of these Boards 
of Trustees, employed under the provisions of Section 1311 of the C'ode, are not 
employees of the Department, but of the Board. The State Educational Director 
cf Training Schools for Nurses is not an employee of the Department. All of 
the employees referred to are employees of the Commonwealth. 

February 5, 1924. 

Dr. J. George Becht, Superintendent of Public Instruction, Harris­
burg, Pa. 

Sir: This Department has received your request to be adlvised 
"\vhether in administering the affairs of the Department of Public 
Instruction and the various agencies placed under the Department 
by the Administrative C'ode there is any distinction between em­
ployes "of the Department of Public Instruction" and employes "of 
other agencies administered by the Department of Public Instruc­
tion." 

The _Administrative Code placed! in the Department of Public In­
struction for purposes of fiscal control nineteen already existing 
boards and commissions, .all of which are denominated "depart­
mental administrative boards and commissions" by Section 202 of 
the Code. These nineteen boards and! commissions are the Council 
of Education, the Pennsylvania State Board of Censors, Public 
School Employes' Retirement Board, the Pennsylvania Historical 
Commission and fourteen professional examining boards. Two of 
these fourteen boards, namely, the Dental Council of Pennsylvania 
and the Board of Dental Examiners of the Commonwealth of Penn­
sylvania are combined into one Board known as the "State Dental 
·eouncil and! Examining Board." 

·The _Code also created and placed in the Department of Public In­
structfon· new Boards of ·Trustees to manage respectively the Penn­
syivania state ·Ornl School for the Deaf, the Home-for Training in 
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Speech of Deaf Children Before They Are of School Age and the 
Pennsylvania Soldiers' Orphan School. These Boards of Trustees 
are also designated as "departmental administrative boar.dis." 

Finally the Code abolished the State Library and Museum as a 
separate agency of the State Government. (See Section 2) and in 
Section 1305 transferred to the Department of Public Instruction the 
functions previously performed by the agency formerly known as the 
State Library and Museum. 

T·he employment of persons to do the work of Departments and 
<l!epartmental administrative boards and commissions is regulated by 
Section 214 of the Code under which the Superintendent of Public 
Instruction is authorized to appoint and fix the compensation of such 
assistants and employes as may be required for the proper conduct 
of the work of the Department of Public Instruction and it is pro­
vided that "except as otherwise provided in this Act the heads of 
the respective administrative departments (of which the Superin­
tendant of Public Instruction is one) shall appoint and fix the com­
pensation of such clerks, stenographers andl other assistants as may 
be required for the proper conduct of the work of any departmental 
adminjstrative bodies, boards, commissions or offrcers * * * * in 
their respective departments." 

Sections 406 to 422 of the Code, inclusive, provide for the organiza­
tion of all of the departmental administrative boards and commis­
sions within the Department of Public Instruction except the Boardfs 
of Trustees of the Pennsylvania State Oral School for the Deaf, of 
the Home for Training in Speech of Deaf Children Before They Are 
of School Age and of the Pennsylvania Soldiers' Orphan School, the 
organization of which boards is provided) for in Section 435. 

An examination of Sections 406 to 422 inclusive discloses the 
fact that a number of the boards within the Department of Public 
lnl"truct!on are authorized to select secretaries who needl not be 
members of the board and fix their compensation, and that the 
State Board of Examiners for the Registration of Nurses is au­
thorized to appoint and fix the compensation of a State Educational 
Director of Training Schools for Nurses. These are, however, the 
only exceptions to Section 214 which will be found in sections 
406 to 422 inclusive. 

Section 435 of the Oode permits the Boards of 'l'rustees of the 
three educational Institutions which have been specifically mentioned 
to select a Secretary and Treasurer who need not be members of 
the Board and Section 1:311 of the Code permits the Boards of 
Trustees of these Institutions to elect a Superintendent and to ap­
point such officers and employes as may be necessary for the man­
agement of the ·Institutions under their respective <:ont:rol, 
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Nowhere in the Code will there be found any provision author­
izing the employment of persons for s·ervice in the State Library 
and Museum otherwise than as provided in Section 214 of

1
the Code; 

The provisions to which reference has been made clearly indi­
cate: 

1. That all employes necessary for the administration of the 
State Library and Museum, which under the Code is an integral 
iiart of the Department of Public Instruction, are employes of the 
Department, having exactly the · same status as the employes en­
gaged in the administration o~ - t~e . Public School System which is 
the primary duty of the Department; 

2. That in cases in which secretaries for the various board.~ 

and commissions are selected outside of their membership as au­
thorized in Sections 406 to 422 inclusive such secretaries are not 
employes of the Department of Public Instruction but employes 
of tge i·espective boards or commissions which they serve; 

3. That similarly secretaries or treasurers of the Pennsylvania 
State Oral School for the Deaf, of the Home for Training in Speech 
of Deaf Children Before They Are of Schooi Age and of the Penn­
sylvania Soldier's :Orphan School are not employes of the De­
partment of Public Instruction but of the Boards which selected 
tbc·m: 

4. That the Superintendents and other employes of these Boards 
of Trustees employed under the provisions of Section 1311 of the 
Code are not employes of the Department of Public Instruction but 
of the respective boards having jur1sdiction over the respective 
Institutions which they serve; and 

5. That the State Educational Director of Training Schools for 
Nurses is not an employe of the Department but of the Board of 
Examiners for the Registration of Nurses. 

All of the employes to whom reference has been made are em­
ployes of the Commonwealth; but that fact does not carry with it 
as a necessary implication that they are employcs of your Depart­
ueut. 

The distinction between employes of your Department and em­
ployes of agencies included therein under the provisions of, ·the 
Administraive Code is the same as the distinction between • em­
ployes of your Department and employes of the normal schools 
which are connected with your Department under the provisions 
of the "School Code" of 1911. 

Your letter does not indicate what particular phase of the law 
regulating the work or the rights or privileges of einployes you 

U-21 
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have in mind in making your inquiry and it is, therefore, impossible 
for us to apply the distinction which has been pointed out, to any 
spt>cific problem which you may have before you. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 

Special Deputy Attorney General. 

lndebtedness--Gonsent of Electors-Electionr-Increasing Amount Authorizedr­
Limitations Fi11Jed by Law--lnsufficient Funds. 

A school district board authorized at an election to increase the indebtedness 
of the district by $125,000 for the acquiring of additional ground and a new 
building and its equipment cannot expE'nd more than this amount for such pur­
poses without first obtainin!} the approval of the electors. To do otherwise would 
be a •'palpable breach of faith with the electors" and illegal. 

February 25, 1924. 

Honorable J. George Becht, Superintendent of Public Instruction, 
Harrisburg, Pa. 

Sir: The School District .of the township of Robinson, Allegheny 
County, Pennsylvania, found it necessary to increase its bonded 
indebtedness in the sum of $125,000 for the purpose of "purchasing 
or acquiring sites of ground for public school buildings, and of 
erecting, equipping and furnishing a new school building on land 
to be acquired adjoining the present high school building site on 
Steubenville Pike, and a new school building located on the present 
site of the school building at Groveton, and on additional land to 
be acquired!, and the enlarging, remodeling, equipping and furnishing 
of the present high school building on Steubenville Pike in said 
district." 

On July 28, 1922 a resolution was duly passed by the corporate 
authorities of the said school district in which they signified and 
expressed their desire to increase -the indebtedness of said school 
district. 

On August 25, 1922 a resolution was duly passed by the cor­
porate authorities of said school d!strict authorizing an election 
to be held on November 7, 1922 for the purpose of obtaining the 
assent of the electors of said school district to the increase of 
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indebtedness. Legal notice of said election was given and the 
notice contained the amount of the proposed loan and . the pur­
poses for which it was to be used. .An election was held and upon 
the . ballots furnished to the voters the purposes of the loan were 
also set forth. A majority of the voters of the school district voting 
at said election, voted in favor of the increase of indebtedness, and 
a resolution was passed by the proper authorities "that the bonded 
indebtedness of said school district of the township of Robinson, 
County of Allegheny, Commonwealth of Pennsylvania, be and the 
same is hereby ;increas·ed in the amount of $125,000 for the purpose 
or purposes above set forth." 

It is now found that the sum fixed for the increase of indebted­
ness is not sufficient for the purposes set forth and the school 
authorities desire to borrow an additional sum of money for Lhe 
same purpQse or purposes under the 2% Constitutional limitation. 
without submitting the matter to the electors of the said school 
district tu vote upon it. 

'l'he school authorities fixed the purpose or purposes fol' the in­
crease of indebtedness· when they expressed their desire for it. This 
was their right and their duty. Parr and Yoou.m v. PhiladelphiwJ 
et al., 191 P<J;. 438. Major vs. Aldan Borough, 209 P(}). 247. They 
also fixed the amount to be Spent for SUCh purpose Or purpOS"'Si 
and by that action they are bound. 

When the people voted to authorize the increase of the debt of 
the school district, the purposes for which the money was to be used 
were set forth. Anyone reading this would understand that the 
purposes were to be carried out for the amount of the increase of 
indebtedness, and not that -that amount would be for only part of 
the things set forth fa the notice of election and on the ballot. 

The question here involved is definitely settled in Naff v. Philadel­
phi a, 256 Pa., 312. In that case the City of Philadelphia submitted 
to its electors· the question of an increase of its indebtedness. Among 
the items embraced was one, "for the erection of a convention hall." 
It was found that the sum set aside for the erection of a hall was not 
sufficient. Ano'ther election was held for the purpose of having the 
electors pass upon the question of an additional increase in the 
City's indebtedness; and among the items· for which the debt was to be 
additionally increased was one, "toward the erection of a convention 
ball supplementing money borrowed under ordinance approved June 
19, 1911." The election was in favor of tl).e increase. Still the sums 
authorized by the elections· were not sufficient and the City author­
ities proposed to use money raised in another way to carry out one 
of the purposes for which the City's debt had been increased. 

A Bill was filed to enjoin municipal authorities from entering into 
a contract or contractS' on behalf of the City for the erection of a 
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convention hall, the total cost of which would exceed the amount 
authorized by the electors to be borrowed. The bill avers "that the 
electors by their votes intended to and did limit the entire cost of 
the construction and erection of the convention hall to the sum of 
$1,520,000 which they authorized the City authorities to borrow 
and expend therefor; that the erection of a building at a greater 
cost than the said sum of $1,520,000 will be unlawful and in 
excess of the authority conferred by the electors of the City upon 
the municipal authorities, and that any contract or contracts of the 
City for the building of a hall, the total cost of which will be more 
than the fixed limit 'wi'll be illegal, ultra vires, null and void.'" 

It was held that the expenditure of any sum in excess of what was 
already borrowed or authorized to be borrowed in the erection of a 
convention hall would be illegal, and the Supreme Court said: 

"Though, strictly speaking, the purpose of the increase 
of the municipality's indebtedness is for the municipal 
authorities, to whom the electors have delegated the 
power and authority to act for them, a vote in favor of 
the increas·e is an approval by the elector of the purpose 
for which the indebtedness is to be increased. His dis­
approval of that purpose would be followed by his vote 
against the increase. So after all, unles·s the electors 
approve the purpose of the increase of municipal in­
debtedness, it will not be authorized. When it is author­
ized by them, in approving the purpose for which the 
authorities have notified them it is needed, common 
honesty and fair dealing alike require that good faith 
be kept with them." * * * * * * 
* * * * * * 

"The electors were thus distinctly told, when they 
voted for the second increase, that the $1,500,000 for 
which they first voted as the amount to be expended 
for the erection of a convention hall, needed supple­
menting to the amount of $20,000, and that the cost of 
the erection of the building would not exceed $1,520,000. 
After thus being authorized by the electors to expend 
$1,520,000 for the erection of the hall, the city author­
ities propose to enter into contract for its erection at a 
cost of $700,000 more. This is a palpable breach of faith 
with the electors. They havP. a right to insist that what 
the city authorities so clearly gave them to understand 
was ·to be the cost of the hall when they cast their bal­
lots in favor of the increase of the city indebtedness 
for that purpose, shall not now be ignored by those au· 
thorities, for who can say that they would have voted 
for the increases if they had known the convention hall 
waS' to cost hundreds of thousands of dollars more than 
the sum indicated in the ordinances and in the notices 
of the elections held in pursuance of them." 
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In the case under consideration the electors of the school district 
were distinctly told in the election notices and <1n the ballots when 
. they voted what the purposes of the loan were and that the cost 
would not exceed $125,000. To further increase the indebtedness 
of the school district, without the assent of the electors·, for the 
same purposes would be "a palpable breach of fai'i.th with the 
electors." 

Y uu are, therefore, advised that an incre;:tse in the indebtedness 
of said school district in any sum in excess of the $125,000 already 
borrowed to be used for the same purpos·es for which the $125,000 
was borrowed, and without the assent of the electors, will be illegal. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

J. W. ~ROWN, 

Deputy Attorney General 

ReUgioua Instruction-Directors-Power to Excuse Pupils-Constitution-School 
Code of 1911. 

A board of directors of a school district have not the right to excuse pupils 
who are between the ages of eight and sixteen years during legal school hours 
for the puropse of attending denominational schools to receive religious instruc­
tion. 

May 7, 1924. 

Hon. J. George Becht, Superintendent of Public Instruction, Har­
risburg, Penna. 

Sir: This Department is in receipt of your communication con­
taining following inquiry: 

"May the board of school directors of a school dis­
trict excuse pupils at stated periods during legal school 
hours, to attend denominational schools for the pur­
pose of receiving religious instruction"? 

Every child between the ages of eight and sixteen years having 
a legal residence in this Commonwealth is required to attend a 
day school in which common English branches are taught in the 
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English language, and the attendance must be continuous through 
the entire term. Parents, guardians, or other persons having con­
trol of any child or children between such ages must send them to 
such a school. 

The School Code, in Section 1414, provides: 

"Every child having a legal residence in this Com­
monwealth, as herein provided_, b_etween the ages of 
eight and. sixteen years, is required to attend a day 
school in which the common English branches pro­
vided for in this act are taught in the E!nglish lan­
guage; and every parent, guardian, or other person, 
in this Commonwealth, having control or charge of any 
child or children, between the ages of eight and six­
teen years, is required to send such child or children 
to a day school in which the Common English branches 
are taught in the English language; and such child or 
children shall attend such school continuously through 
the entire term, during which the public elementary 
schools in their respective districts shall be in ses­
sion." 

The hours during which children shall attend school are also 
fixed by the School Code unless otherwise determined by the board 
of school directors. This is provided for in Section 1605, which is 
as follows: 

"The board of school directors of each school district 
shall fix . the date of the beginning of the school term, 
and, unless otherwise determined by the board, the 
daily session of school shall open at nine ante meridian 
and close at four post meridian., with an intermission 
of one hour at noon, and an intermission of fifteen 
minutes in the forenoon and in the afternoon." · 

The directors may change the school hours, the hours during 
which pupils must be in attendance. They may determine that th~ 
session of school on one day in each week shall open at eight ante 
meridian and close at three post meridian, with the proper intermis­
sions, and thus give pupils an opportunity to attend the school or 
church of their choice after legal school hours and secure religious 
instruction. This can be done by the directors exercising the right 
given them in the Code, for Section 1605· clearly gives the board 
of school directors power to determine school hours. In fixing 
the school hours, however, directors must not be unmindful of 
the fact that the law contemplates a certain number of hours 
which must be set aside for school sessions and these hours dare 
not be shortened. If the school session is changed by beginning an 
hour earlier and dismissing an hour earlier one day in each week 
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and in the hour after dismissal pupils attend denominational 
schools for the purpose of receiving religious instruction, the pub­
lic school officials are relieved of all responsibility in connection 
with the atte:p.dance of the pupils at such denominational school. 

By excusing pupils at stated periods during legal school hours 
to attend denolilinational scho_ols for the purpose of receiVing re­
ligious instruction, another question is presented. If this plan 
should 'be adopted pupils would attend schools over which the pub­
lic school authorities have no supervision and the teachers in which 
are in no way answerable to such authorities. Notwithstanding 
this the school authorities would be responsible for the attendance 
of pupHs at .such schools during school hours. This would bring 
sectarian religious instruction definitely into the public school 
system and make the machinery of the public schools, particularly 
the Compulsory S_chool Attendance Law, available to enforce at­
tendance at denominational schools. 

Sectarian religious instruction would become in effect an addi­
tional elective subject offered to pupils attending the public schools. 
When a pupil has elected a subject the responsibility of the public 
school system to enforce the Compulsory Attendance Law by keep­
ing · official records of attendance · is no less operative than in the 
c.ase of all required subjects. The Compulsory Attendance Law 
operates during the entire period of time in which the schools are 
required to be kept open, and if public school pupils are excused 
during legal school hours to attend a sectarian religious school offi­
cial record of such attendance must be kept by the proper teachers 
an:l unexcused absences therefrom reported! to local and State of­
ficers for action as in the case of non-attendance upon regular pub­
lic school subjects. How can this be accomplished when, as was 
said before, the school authorities have no supervision or control 
over the schools imparting religious instruction. 

Another serious question arises. If the pupils of public schools 
are . excused during legal school hours to attend sectarian or de­
nominational schools they must, and under the Compulsory Attend­
ance Law can be compelled to attend such schools, and it wonld 
be the duty of the school authorities to see that the law is en­
forced. This might conflict with the Constitution of the State 
for in Article I Section -3 it is provided: 

"No man can of right be compelled tO attend, erect 
or support any place of worship," 
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Und~r Section 404 of the School Code-

"The board of school directors * * * may adopt and 
enforce such reasonable rules and regulations as it 
may deem necessary and proper regarding the manage­
ment of jts school affairs." 

Such rules and regulations, however, must not conflict with the 
law as it is written, and the law fixes school hours unless other­
wise fixed by the directors, but whether such hours have been 
fixed by law or by the board of school directors, the attendance of 
pupils must be continuous during such hours. 

The School Code provides for compulsory education of children 
at school, and the only exemption from such attendance are pro­
vided by Section 1413 for blind, deaf, or mentally deficient children: 
by Section 1415 for children on account of mental, physical, or 
other urgent reasons; by Section 1416 for children regularly em­
ployed in useful and lawful employment or services during the time 
the public schools are in session. But to sanction the invasion of 
the requirements of this law by permitting pupils during legal 
school hours to leave the public schools and go to such sectarian 
or denominational schools as they may select,~schools in no way 
controlled by the public school authorities, would. be to take from 
such authorities the power granted them by the Act to compel at­
tendance and which would tend to the confusion, and perhaps to 
the destruction of the system. 

To sum up briefly, if the directors of a school district may order 
that one hour out of the six required by the Code to be devoted 
to instruction in the prescribed branches of education, which ex­
cludes religious instruction, they may do indirectly what they can 
not do directly. 

In other words they can make part of a public school education 
denominational or sectarian religious training, therein forbidden. 

I am of the opinion and therefore advise you that the board of 
directors of a school district have not the right to excuse pupils 
who are between the ages of eight and sixteen years during -legal 
school hours for the purpose of attending denominational schools 
to receive religious instruction. 

Very truly yours, 

DEPARTMENT OF JUSTICE 
' 

By J. W. BROWN, 

D.IJ'pUty A,ttorney General. 



OPINIONS TO THE DEPARTMENT OF PUBLIC 
PRINTING AND BINDING 

-========================================== 

.. 

(3:!!1) 



OFFJ.CIAL DOCUMENT No. 5 

OPINIONS TO DEPARTMENT OF PUBLIC PRINTING AND 
BINDING 

Publio Printing-Charge for Composition etc., of certain Automobile Registration 
Bulletins for The Year 1922, designated a.s Order No. 2572 and termed by the 
Contractor ''objectionable matter"-Acts of 1905, P. L. 8, 1911 P. L. 210, 
1919, P. L. 1128. 

The rate for the class of work referred to is fixed in the schedules and has been 
adopted by the parties in their contract and the bill rendered should be reduced 
and approved at the rate of $0.224 per thousand ems as the lawful rate for 
such work. 

January 2(), 1923. 

Honorable A. Nevin Detrich, Superintendent of Public Printing and 
Binding, Harrisburg, Pa. 

Sir: This Department is in receipt of your inquiry of the 22d 
instant in which you ask for an opinion concerning a charge of $1.50 
per thousand ems for composition proof-reading, printing, etc., of 
certain Automobile Registration Bulletins for the year 1922, desig­
nated as "Order No. 2572" and termedl by the contractor "objection­
able matter." 

1'he whole matter of State printing is governed by the Schedule 
of Rates forming a part of the Acts of Assembly approved May 11, 
19'11, P. L. 210, and July 23, 1919, P . L. 1128, and subject to the 
terms and conditions named in the Acts of Assembly approved Feb­
ruary 7, 1905, P. L. 3, May 11, 1911, P. L. 210, and July. 23, 1919, P. 
L. 1128, audl the proposal and contract in writing for State printing 
and binding, dated March 29, 1921, between the contractor, J. L. L. 
Kuhn, and the Commonwealth which is authorized by, and made for 
the purpose of carrying out the provisions of said Acts of Assembly . 

The question to be determined is whether the charge of $1.50 per 
thousand ems, as charged in the bill rendlered, is the rate authorized 
by law and fixed by the contract covering the case or must some 
other rate be approved by you for payment. 

The schedule affixed to and made a part of said Act of 1919 is 
adopted in the contract without again enumerating the several items 
thereof, and the contractor's bid and contract establishes the price 
or rate of seventy-two per cent. below the maximum rates fixed in 
the schedules, which said contract is now and was in effect at the 
time the work in question was done and fully covers the matter 
now under consideration. 
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If the particular work done comes squarely within the prescribedJ 
schedules, then the same may be solved by comparison of the rate 
charged in this bill with the rates fi:i.;ed in said schedules, but if the 
work under consideration constitutes a class of work, the price or 
value of which can neither be fixed by, nor is ascertainable under, 
either the Act of Assembly containing the schedules or the contract 
existing between the parties, then it must be fixed under the pro­
visions of the thirtieth section of the Act of Assembly of February 
7, 1905, P. L. 3, which has not been repealed by the later Acts and 
is still in force, which section reads as follows: 

"1'he standar,dJ rates of compensation, or price, for 
the public printing and binding, for all objects of 
charge against the Commonwealth by the contractor or 
contractors, shall be according to the schedu~e append­
ed to this act, which said schedule is made part of this 
act; the binding of pamphlets and other publications 
of similar character shall be done by the contractor or 
contractors at the same rates as those prescribedl in the 
schedule for similar work; but any work required to be 
done by the contractor or contractors for the Common­
wealth or any department or officer thereof, the price 
or value of which may not be fixed by, or otherwise as­
certainable under, this act, shall be paid for at rates de­
termined upon by the Superintendent of Public Print­
ing and Binding, andJ shall in no case exceed the lowest 
rate or rates at which the same can be obtained else­
where by the said Superintendent; and if the contrac­
tor or contractors shall decline to furnish said work at 
such reasonable rates, it shall be lawful for the Super­
intendent aforesaid to procure the same elsewhere, and 
. certify the account to the Auditor-General for settle­
ment, which account shall be subject to examination 
and revision by that officer, as in other cases, an.ell the 
Auditor-General shall issue a warrant on the State 
Treasurer in favor of the person or persons from whom 
such work has been procured for the amount found due 
him or them." 

The subject matter of your inquiry is printed matter known as 
Automobile Registration Bulletins and is column matter in four col­
umns, depending upon each other, and reading across the page, con­
sisting of words and! figures without rules. The column headings 
are four in number and are, in form, as follows: 

(1) (2) (3) (4) 
Lis. No. Eng. No. Make Name and Address of Owner 

The printed matter under the column heads in nearly all instances 
does not make up a foll line across the page and does not logically 
fall into a greater number of column h~ads than four. 
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The schedule attachedl to and made a part of said Act of July 23, 
1919, P. L. 1128, and which has been adopted as a part of the con­
tract between the Commonwealth .and the contractor, in paragraph 
four thereof, at page 1152, clearly provides for this character of 
work and the price thereof and, in my opinion, fixes the rate per 
thousand ems that should be approved for payment. Said paragraph 
reads as follows : 

"Plain composition, sixty cents. Column matter, in 
three columns, dlepending upon each other, and reading 
across the page, either words, figures, or both, without 
rules, sixty cents; with rules, one or more vertical lines, 
seventy cents. Four columns or more, eighty cents; 
one or more vertical lines, eighty-five cents." 

The class of work billed corresponds precisely with the class of 
work described in the foregoing schedule paragraph, and the rate 
fixed is $0.80 per thousand ems as the maximum rate and the net 
rate is by the proposal and contract seventy-two per cent. less than 
said maximum rate. 

It is claimed by the contractor that this class of work is known as 
"objectionable matter" and! is not covered by the specifications. 

While the term "objectionable m~tter" is not mentioned nor de­
fined in any of the Acts of Assembly covering printing nor in the 
contract, such work, however, if not covered by either schedules or 
contract, would be governed by the said thirtieth section of the Act 
of 1905 quoted above in full, and if the price or value of such work 
has not been fixed or is not ascertainable under said Act, the same 
shaJI be paid! for ai rates determined upon by the Superintendent of 
Public Printing and Binding and shall in no case exceed the lowest 
rate vr rates at which the same can ·be obtained elsewhere by the 
said Superintendent, and if the contractor or contractors shall de­
cline to furnish said work at such reasonable rates it shall be lawful 
for the Superintendent aforesaid to procure the same elsewhere and 
certify the account to the Auditor General for settlement, etc. 

This section undloubtedly requires the rate to be fixed by the Su­
perintendent before the work is done, and if the contractor is not 
satisfied with such reasonable price as fixed by the Superintendent 
and declines to do the work, then the Superintendent may proceed 
to contract for the said work elsewhere as above provided!. 

It is apparent that the contractor before doing said work did not 
request the Superintendent to fix a reasonable price for the work 
that he now terms "objectionable matter"; that he did not decline to 
do the work but proceeded to do the same without any questions be­
ing raised, and that he set up the work and printed! it in four col­
umns under four column heads and seemingly was satisfied that the 
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same was covered by his contract. In my opinion, if such work did 
not come squarely within the schedule rate fixed in the Act of As­
sembly, the contractor having proceeded! without objection is estop-
ped and would not now be in a position to complain. , 

Therefore I have the honor to advise you that the rate for this 
class of work is fixed in the schedules and has been adopted by the 
parties in their contract, and the lawful rate for the work done is 
$0.80 per thousand ems maximum, which undler the contract is sub­
ject to a discount of seventy-two per cent. below said maximum rate 
or schedule, making the net rate or contract price $0.224 per thou­
sand ems, and that the bill rendered should be reduced to and ap­
proved at the rate of $0.224 per thousandi ems as the lawful rate for 
such work. 

Very truly yours, 

ROBERT L. WALLA CE, 

Deputy Attorney General. 
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OPINION TO THE PUBLIC SERVICE COMMISSION 

Public Service Oommission--Basis of valuation for fixing rates of public utilities­
Res adjudicata. 

1. The Public Service Commission is not bound by the valuation in the Phila­
delphia Rapid Transit Case, fixed by its decision of .. June 2·1, 1923, since that 
valuation was not complete, being merely a minimum valuation, to wit, that the 
present fair value of the company's property was substantially upwards of 
$200,000,000. 

2. The commission is not required to reopen the whole question of the valu­
ation of the company's property, but may properly make suc!h inquiry if neressary 
to determine whether the 8-cent fare proposed by the Company is equitable. 

3. The commission is not bound by admissions of counsel for the city or other 
complainants as to the valuation, but must reach its own conclusions on the basis 
of its own investigation. 

4. If a valuation be made by the commission, such valuation may be based 
on testimony gathered by its experts and employees in connection with its own 
investigation. 

5. The fact that the Superior Court has not yet rendered its decision in the 
pending appeal from the commission's temporary order, need not delay further 
action by the commission, as the disposition by the Superior Court of that appeal 
will not discharge the commission from the duty of determining whether or not 
the 8-cent fare shall be continued. 

October 30, 1924. 

Honor.able W. D. B. Ainey, Chairman, · The Public Service Commis· 
sion of the Commonwealth of Pennsylvania, Harrisburg, Pennsyl· 
vania. 

Sir: Your letter of October 27th, written on behalf of the Public 
Serv.ice Commission is at hand. You ask to be advised regarding 
certain legal problems which the Commission feel must be solved in 
connection with the Philadelphia Rapid Transit Company rate case. 
As you had very kindly informed rus that we might anticipate the 
receipt of a letter containing your present inquires substantially in 
the form · in which they have been stated therein, we are prepared 
forthwith to give you our views on the questions presented. If there 
are any other questions which this opinion may suggest to the Com· 
mission and upon which it may desire advice, we shall be glad to 
have yon state them at your convenience. 
, A discussion of your qu1estions is · impossible without a clear 

undeFstanding of the history of P. R. T. Company rate litigation to 
date. We shall, therefore, as a preliminary, state the hii;tory of that 
litigation. 
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History of P. R. T. Company Rate Litigation. 

The first P. R. T. Company rate case to be brought before your 
Commission followed the filing on June 1, 1!}20 of a P. R. T. Com­
pany tariff in which that Company proposed to abolish free trans­
fers at all points in Philadelphia and substitute three cent exchange 
tickets in lieu thereof, retaining five cents as the basic fare. Prior 
to June 1, 1920 trolley fares in Philadelphia were fixed by the. agree­
ment of July 1, 1907 between th ~ · City of Philadelphia and the P~ R 
T. Company. Under that agreement the fare was to remain at five 
cents with free transfers and threi cent exchange tickets at certain 
points unless and until the Councils of the City 9f Phila¢el{lhia 
should consent to a change in rates. As the Public Service Com,pany 
Law was not enacted until 1913 the agreement of 1907 had not -been 
approved by your Commission. Following the filing of the tariff of 
June 1, 1920 the City of Philadelphia filed a protest against the 
establishment of the rates proposed therein; and at tlie suggestion 
of your Commission the Company first suspended an'd. fater 
a·bandbned this tariff. It then made application to the _Councils . of 
-the City of Philadelphia for the cons ~nt of the City. to a chang~ J.n 
the rates of fare stipulated in the 1907 agreement. This consent was 
refused, and on October 4, 1920 the Company filed with your Commis­
sion a petition requesting permission to put into effect a new fa~iff 
eliminating entirely free transfers and three cent exchange tickets 
and charging a straight five cent fare. This petition your Commission 
refused on the ground that the proposed rates would be unreasonable 
and unjustly discriminator;y. It found, however, that the Company 

· needed a greater revenue and on October 18, 1920 entered an .order 
directing the Company to file a tariff providing for a seven _cent 
cash fare, four tickets for a quarter, the transfer and exchange 
privileges to remain as theretofore. The Commission also ·ordered 
the P. R. T. Company to fil e an inventory of its property to enable 
the Commission to place a valuation on the Company's used and 
useful property for rate-making purposes. 

The order of October 18, 1920 was a temporary order effective 
for six months from November 1, 1920, at the expiration of which 
pe,riod the Company filed a tariff continuing the rates prescribed in 
the Commission's temporary order, thus adopting and estabiishing 
those rates. · 

The protest of the City of Philadelphia against the rates contU:i~ed 
in the P. R. T. Company's tariff of June 1, 1920 '''as not al;>_andoned 
but was transferred to the rates est~biished by order of your 'com­
mission and later adopt ~d by the Compa,ny. 'l'liroughout the pto­
ceedings certain associations of Philadelphia b1{siness me.n . appe~I:;ed 
as intervening complainants. 
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Many hearings were held and much evidence was taken following 
the Commission's order of October 18, 1920, but the Commission 
did not reach a decision in the matter until .June 21, 1923 when it 
adopted a R eport and made an Order disrnissl.ng the complaints of 
the City of Philadelphia and the intervening complainants. 

Much of the testimony taken in the case decided June 21, 1!)23 
was testimony relating to th e value of the P. R. T. Company's prop­
erty. However, in rendering its Report on the case the Commission 
said: 

"After giving due consideration to the whole record 
we do not find it necessary in this case, for reasons 
already given, to fix with any degree of mathematical 
accuracy the present fair value of this property, for it 
is evident tltat any such figure we might find under 
the evidence would amply justify the return which "the 
present rates of fare are producing and as it is these 
rates and no other which we are to pass upon we. do not 
have to consider conditions which might arise were the 
Company seeking an increase in _revenue." 

Again: 

"We do not find it necessary in this proceeding to 
arrive at a final determination of the present fair value 
of the property of the Company. However, our con­
sideration of the items of evidence before- us, including 
the questions of depreciation and going concern value, 
of matters in dispute between the. Company and the City, 
lead us to th e conclusion that under established legal 
principles the present fair value of the Company's prop­
erty is substantially upwards of $200,000,000." 

An appeal was taken by the City of Philadelphia and the interven­
ing complainants to the Superior Court. The appeal was argued 
December 13, 1923 and the opinion of the Superior Court dismissing 
it was filed February 29, 1924. In rendering the opinion of the Court 
Judge Linn said, at 83 Pennsylvania Superior Court 10: 

"If, however, we examine appellant's contention that 
the rates charg~d would yield a higher net return than 
is justified by the fair value of the property, the inquiry 
at once is,-what is that value. The Commission did not 
determine definitely what it is, becaus ~, during the in­
vestig~tion. it found respondent's property was worth 
more than the sum required to justify charging the 
disputed rate; it did how ~ver find that. for rate making 
purposes, the value was substantially upwards of 
$200,000,000; the record contains evidence supporting 
that conclusion." 
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There is one other fact in connectiorn with the Commission's 
action of June 21, 1923 which must be noted, namely, that sub­
stantial admissions with respect to the value of the P. R. T. Com­
pany property were made both by counsel for the City and by 
counsel for the intervening complainants. In its Report the Commis­
sion stated: 

"After conducting a check of this estimate of the 
Company (an estimate fixing the value of the property 
at $252,000,000), the city admitted the substantial ac­
curacy of a great majority in number of the accounts, 
and substituting its revised figures in disputed matters 
reached a total reproduction cost, undepnciated but 
exclusive of going concern value_, of more than 
$187,000,000." 

With respect to the admissions made by the protestants the Su­
perior Court in its opinion said: 

"At figures shown in the report, in 1922, the rates 
charged earned net, seven per cent on only $126,000,000; 
although all appellants concede that the valu,e of the 
property was much greater; for 1923, the estimated net 
return was seven per cent on $158,000,000. At the 
oral argument, counsel for the city informed the court 
that t~e evidence justified a rate base of from 
$135,000,000 to $138,000,000, counsel for one intervening 
appellant in hi's brief states it at $133,000,000, while an­
other put it at $153,000,(}00. An expert who testified 
for the City stated that the cumulative total investment 
alone, was in excess of $128,000,000, without including 
a surplus of over $11,000,000 invested in capital ex­
penditures. Those concessions frankly and commendably 
made, are not without convincing effect in an inquiry 
such as we must make, where the statute prescribes that 
the order of the· Commission is prima facie reasonable, 
and imposes on appellants the burden of establishing the 
contrary. Considering the public importance of the case, 
we shall not,-as we might,-rest our decision on those 
concessions alone; we mention them, however, to show 
that there is not substantial differenc e between the 
parties to this appeal." 

The figures used as a basis for the testimony in the case decided 
,Tune 21, 1923 were as of .June 30, 1919; and the Record discloses 
the fact that the Commission did not receive in evidence the results 
of any investigation mad ~ by it or at its direction, but arrived at 
its determination exclusively upon evidence offered by protestants 
on the one hand and the respondent P. R. T. Company on the other, 
apparently giving substantial effect to certain admissions made by 
the protestants. 
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Article II, Section 1 (f)' of the Public Service Company Law 
(1913 P. L. 1379) provides that after the determination of a rate 
by the Commission it shall be unlawful for any p1ublic service com­
pany to change the same within a period of three years "without ap­
plication to and the approval of the Commission, of which applica­
tion thirty days' prior notice shall be given * • * to the public." 
Desiring to establish an increased fare in less than three years 
after June 21, 1923, the Company found it necessary to seek the 
approval of the Commission therefor; and · on July 21_, 1924 the 
Company filed a new tariff providing for the establishment of a basic 
eight cent cash fare, two tokens for fifteen cents, with substitution 
of free transfers at certain voints in place of three cent exchange 
tickets and the establishment on certain suburban lines of new fare 
zones. Concurrently . with the filing of this tariff a petition for the 
approval thereof was filed with the Commission at application docket 
No. 11,417-1924. A , protest against the new fare was filed by the 
City of Philadelphia on August 5, 1924· and on September 2, 1924 
hearings on the petition and protest began. Additional protestants 
appeared at the hearings. 

Counsel for the P. R. T. Company at the opening of its case 
offered in evidenc~ "the entire record in the valuation case, known 
on the Commission's r 2cords as Complaint Docket No. 3504,"-the 
seven cent fare case. This evidence was followed by the presentation 
of oral testimony on behalf of the P. R. T. Company. The P. R. T. 
Company's witnesses were cross-examined at length by counsel for 
the protestants and a very limited amount of testimony was adduced 
in support of the protests. There was no testimony offered as the 
result of any investigation by your Commission. 

On September 8, 1924 your Commission filed a Report and made 
an Order authorizing the Company to put the new tariffs into effect 
on five days' notice to the public. This Order was, however, declared 
to be a .temporary Order pending the final determination by the 

-Commission whether such new rates could be made permanently 
effective. 

From the temporary Order of the Commission the City of Phila­
delphia and other protestants appealed to the Superior Court which 
has not as yet rendered its decision. 

We understand that subsequent to the Order of September 8, 1924 
the Commission engaged the services of an expert in municipal 
transit matters and that the questions stated in your letter calling 
for this opinion arise becaus~ of uncertainty as to the scope of the 
investigation which the Commission should make through the expert 
so employed or otherwise, and the scope of the future hearings to 
be held to determine whether the eight cent fare can become per­
manently effective. 
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Questi01is Stated. 

The Commission asks to be advised with respect to the following 
q·uestions: 

"1. Whether the Commission is bound by the valua­
tion in the Philadelphia Rapid Transit case by its 
decision of .June 21, 1923 ?" 

"2. Whether th ~ Commission i•s not required by the 
law and the decision of the courts to reopen and con­
sider anew from the beginning the whole question of 
the Philadelphia Rapid Transit valuation?" 

"3. As to wheth ~r the Commission is in any sense 
bound hv the admissions of counsel for the City of 
Philadelphia or other complainants as to the valuation 
of the Philadelphia R.apid Transit or whether it is not 
on the contrary required, while giving due weight to all 
evidence submitted, to reach its own conclusions upon 
the basis of its own investigations?" 

You also suggest that it would be helpful to the Commission to 
have us give you our suggestions with regard to the procedure to be 
followed in the event that we advise that the Commission may inquire 
into the value of the P. R. T. property in the pending case, with 
particular reference to the question whether it ·would be proper 
for the Commission to proceed with the case pending the decision 
of the Superior Court on the validity of the Commission's temporary 
order. 

We shall consider your several questions in the order in which 
they have been stated. 

First Question 

"Whether the Commii:;sion is bound by the valuation 
in the Philadelphia Rapid Transit case by its decision 
of June 21, 1923 ?" 

This question immediately suggests the inquiry: Has the Commis­
sion at any previous date :i;nade a "valuation" of the used and useful 
property of the P.R. 'l'. Company? It is quite clear that the Commis­
sion has not made a complete valuation of this property as it dis.­
tinctly stated in its Report of June 21, 1923 that it was not under­
taking to reach a "final determination" of the present fair value of 
the Company's property. The argument may, however, be ma<fu 
that while the Commission did not purport to make a complete 
valuation its conclusion that the "present fair value of the Com­
pany's property is substantially upwards of $200,000 .000" was what 
might be called a "minimum valnation." This leads us to inquire 
into the essential requisites of a "valuation" for rate making pur­
poses. 
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The elements to be taken into consideration in evaluating the_ 
property of a public service company are clearly stated in Article V, 
Section 20 (a) of the Public Service Company Law, (1913 P. L. 1416), 
bl.It the statute does not prescribe the extent to which the public 
and the public service company are entitled to know the values 
which the Commission has placed upon various items or classifi­
cations of property evaluated. The Suprem2 Court of Pennsylvania 
has, however, yery clearly defined the law applicable to this very 
important subj.2ct. After the Commission had made its Order in the 
P. R. T. Company seven cent fare case and after the appeal thereon 
had been argued in the S:u.perior Court, the Supreme Court, on 
January 7, 1924, rendered its decision in ERIE CITY et al. vs. 
PUBLIC SERVICE COMMISSION, 278 Pa. 512. In that case the 
Commission had fixed a value. of $14,380,000 on the property of the 
Pennsylvania Gas Company attributable to Pennsylvania. It found 
the value of "gas holdings" to be $5,500,000, leaving the balance or 
$8,880,000 as the fair value for all other classifications of rate base 
without specifying how this lump sum figure was determined. 

In reversing the decision of the Superjor Court which sustained 
the Commission's valuation, the Supreme Court, speaking through 
Mr. Justice Kephart, said at page 533: 

"Lump sum or partial lump sum values are unfair 
both to the public and the utility where th ey represent 
the composite of a number of items entering into it. 
The Commission's findings· need not set forth the value 
of each s 2parate piece of property, but there are 
standard classifications entering into the rate base 
recognized in the many decisions of the Supreme Court 
of the United States, particularly noted in the dissent 
in the Southwestern Bell case. With the engineering 
force and .assistants at hand, we see no reason, when 
facts are presented and determined, why they should 
not appear under the differ2nt classifications at least 
with sufficient clarity that the _Courts may know the 
parties vitally interested hav~ not been unfairly dealt 
with." 

By reference to the Commission's Report of June 21, 1923 in the 
P. R. T. rate case, it appears that it would be impossible to ascertain 
therefrom how the Commission arrived at the figure $200,000,000 
used in its expression "substantially upwards of $200,000,000." The 
closest approximation to an explanation of this figure would seem 
to be contained in the statements made in the Report that the 
City had admitted that the "r2production cost" of the Company's 
property, undepreciated but exclusive of going concern value, was 
more than $187,000,000; that the Company claimed a valuation ·of 
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$252,000,000; that the difference between the City's admission and 
the Company's claim was approximately $65,000,000, a difference 
arising "not because of any substantial difference as to quantity 
or unit prices but because of a difference in position as to the right to 
include certain items and the basis of estimating others"; and that 
upon consideration of the disputed items it was apparent that "the 
City's admitted figure of reproduction cost of $187,000,000 must be 
very materially increased, certainly to a point substantially upwards 
of $200,000,000. Except possibly with respect to one of the disputed 
items it is impossible to ascertain from the Report what figures were 
allowed by the Commission for these items; and nowhere in the 
Report does it appear how the figure of $187,000,000, stated to have 
been admitted as "reproduction cost," was made up. 

The Commission did not fix a value for accrued depredation nor 
did it fix · an amount for going concern value. It merely found 
that the latter substantially offset the former. These omissions 
viblated the very specific requirement established by the Supreme 
Court in the Erie City Case that the rate to be applied for accrued 
depreciation must be found and that the Report in each instance 
murst show plainly how much is allowed for going concern value, 
or if no such allowance be made, the reasons for disallowance. 

Eve.n if in cases where definite valuations have been made the 
proper procedure miglit be to make appropriate additions to or 
subtractions from the various items entering into such valuations 
to bring them down to date, it would be impossible to follow that 
procedure in the present case because the only finding of the Com­
mission in its 1923 determination of the rate controversy was a 
lump sum of "upwards of $200,000,000" without specifying any of 
the constituent items entering into that figure. Had this finding 
been intended to be a "valuation" or even a "minimum valuation," 
it would clearly have been necessary for the courts to send the case 
back to the Commission with instructions to proceed in the manner 
specified in the Erie City Case. The conclusion is inescapable that 
the Superior Court sustained the action of the Commission only be­
cause the $200,000,000 figure was not intended to be, in whole or in 
part, a "valuation." 

The present case demonstrates most clearly not only the wisdom 
but also the necessity of the requirement so clearly stated by the 
Supreme Court in the Erie City Case, that in order to be sustained 
a valuation must set forth the values placed upon the different classifi­
cations of property and not merely a lump sum or a partial lump 
sum. Had the Commission evaluated the P. R. T. Company's property 
in 1923 by classified items, it might now be possible to ascertain 
the present value of the property by additions to or subtractions 
from these items; and the process of reaching a determination in 
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the instant case might be relatively simple. However, even were it to 
be conceded that the $200,000,000 figure was a "valuation," there is 
no possible method by which that figure could be corrected to date, 
as the items which entered into it are unknown. Instead of being 
able to use items of 'mlue as a working base, the Commission will 
be obliged to use Uems of evidence if it makes -any use whatever 
of the former testimony. For this purpose all items of evidence 
stand on the same footing, none of them having been specifically 
adopted by the Commission in its former Report. 

From what has been said it is _ clear that the Commission has not 
made a "valuation" or a "minimum valuation" which could be 
sustained as a basis from which to bring down to date the value 
of the P. R. T. property ; and as the Commission has never made a 
,"valuation" of the P. R. T. Company's property it necessarily follows 
that upon the present inquiry there is no past valuation which can be 
binding upon it. 

Second Question 

"Whether the Comm_ission is not required by the law 
and the decisions of the ·Courts to reopen and consider 
anew from the beginning the whole question of the 
Philadelphia Rapid Transit valuation?" 

We have already pointed out that th ~re is not at this time any 
past valuation of the P. R. T~ Company1s property which could be 
regarded as binding upon the Commission. 

At page 521 of the Supreme Court's decision in the Erie City 
Case which we have already cited, Mr. Justice Kephart said: 

"Generally speaking the value of private property 
used in public service and affected with a public interest 
is to be determined at the time of the inquiry or in­
vestigation regarding rates." 

Article V, Section 21 (a) of the Public Service Company Law 
provides that the Commission shall make a valuation ''whenever it 
(the Commission) shall deem such valuation or determination neces­
sary or proper under any of the provisions of this Act." This pro­
vision was construed by the Superior Court in its opinion in PHILA­
DELPHIA vs. PUBLIC SERVICE COMMISSION (the seven cent 
fare case), 83 Pa. Sup. 8, at page 11, to mean that the question 
whether a valuation is necessary in connection with a rate case 
must be determined by the Commission: -a valuation is not obligatory. 

Plainly, if the Commission finds a valuation to be necessary or 
proper to a determination of a rate question it is its duty to make 
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one; and if a valuation be made it must be made as of the date of 
the inquiry into rates. 

How then is the Commission to d ~termine whether in any par­
ticular rate case a valuation is n acessary and prope1·? To this 
question our answer is that if the actual or estimated net revenue 
from a proposed rate be less than the allowable p er cent return upon 
an amount substantially less than the value of the public service com­
pany's property, this being admitted by all of the parties to the in­
quiry and clearly disclosed by any investigation made by the Com­
mission, a valuation would not be necessary or proper. If, however, 
any of the parti es to the inquiry, or the Commission itself as the re­
sult of its own investigation, be unwilling to concede that the net rev­
enue from the proposed rate would not exceed the allowable per 
cent return upon an amount substantially less than the value of the 
Company's property, we cannot conceive that a determination 'of 
the rate controversy without a valuation could be sustained should 
there be an appeal to the courts from the Commission's determination. 
If as Mr. Justice Kephart said in the Erie City Case, the basis of 
the Commission's determination must b ~ stated "at least with suf­
ficient clarity that the Courts ma;r know that the parties vitally 
interested have not been unfairly dealt with" a valuation itemized 
by classifications would se ::im to be indispensable. 

It may be argued that under the Public Service Company Law 
there is an implied three year period of repose prennting the re• 
opening of a valuation determination within that period. If such 
a three year period of repose exist it mrnst be implied from the fact 
that Article II, Section 1 (f) of the Public Service Company Law 
imposes upon public service companies a three year period of repose 
for rates, during which period rates determined by the Commission 
cannot be incr eased by the interested public service company with­
out the express approval of the Commission. However, whether there 
be a three year period of repos~ for valuation determination is a 
doubtful question upon which an opinion is unnecessary at this time 
for the following reasons : 

The suggestion that a three year p eriod of repose prevents the 
reopening of the valuation of the P. R. T. Company's property p1·e­
supposes that a "valuation" has been made. This we have already 
shown is not the fact. Equally conclusive is the plain proposition 
that if within the three year period of repose for rates a public 
service company makes application for the approval of higher rates 
it thereby surrenders the benefit of any possible three year period 
of repose for valuation matters. 

In this connection attention must b~ called to the fact that Article 
V, Section 21 (b) of .the Public Service Company Law definitely 
and without any qualification as to time gives to your Commission 
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the power "to make revaluations of the property of any public 
service company, from time to time," so that even if a valuation of 
the P. R. T. Company property had been made a revaluation would 
be posstble . under the clear provisions of the Public Service Company 
Law. 

The P. R. T. Company in offering in evidence in the pending case 
not only the Report of your Commission in the seven cent fare case, 
but also the testimony upon which that Report was based, evidently 
entertained the view that the evidence taken in the seven cent 
fare case is relevant in the pending proceedings; and, of course, 
if this evidence is relevant it may, like all other evidence adduced 
by the Company, be contradicted by evidence offered hy the pro­
testants or introduced on behalf of the Commission by any experts 
or employes who have investigated the question of the value of the 
property at the instance of the Commission. 

Accordingly you are advised that the Commission may unquestion­
ably inq·uire into the present value of the P. R. T. Company property 
if such an inquiry shall appear to be necessary and proper to a de­
termination of the question whether the eight cent fare proposed 
by the P.R. T. Company can become permanently effective; but that 
a valuation is not obligatory unless the Commission shall find 
that it is necessary and proper. 

Third Question 

"As to whether the Commissfon is in any sense 
bound by the admissions of counsel for the City of Phila· 
delphia or other complainants as to the valuation of the 
Philadelphia Rapid Transit Company or whether it is 
not on the contrary required, while giving due weight 
to all evidence submitted. to reach its own conclusion 
upon the basis of its own investigations?" 

Article V, Section 23 of the Public S ~rvice Company Law confers 
upon the Commission the fullest powers of investigation. These 
powers may be exercised, inter alia, in determining the reason­
ableness of any rates, fares, or charge of a public service company, 
or "in carrying out any of the provisions of this act." The Commis· 
sion is authorized "to enter upon the premises, buildings, machinery, 
system, plant and equipment, and make any inspection, . valuation, 
physical examination. inquiry or investigation of any anrl all plant 
and equipment, facilities, property and pertinent books, papers, 
memoranda, documents or effects whatsoever of any public service 
company." 

In view of tbese broad provisions the Commission's power to 
make any appropriate investigation through its own experts or 
employes cannot be questioned. The Commission may, of course, 
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introduce into the record any evidence gathered in connection with 
its own investigation of the subj ect matter of the controversy. 
. It would, however, not be lawful for the Commission to base its 
determination of the value of a public service company's property 
exclusively upon the testimony of its own investigators. The Com­
mission must also weigh carefully any testimony which may be in­
troduced by any of the parties to the inquiry; and its determination 
must be reached upon a consideration of all of th e evidence before it. 

A rate investigation such as that now before the Commission in 
the P. R. T. case is not an ordinary law suit between the public 
service company on the one hand and certain adverse. parties on 
the other. There is a public interest which should be protected in 
any inquiry of this character. The Commission's determination 
should not, therefore. be founded upon admissions made by counsel 
for any of the parties unless the Commission, as the reimlt of its 
own investigation, is satis.fied that the admissions conform to the 
facts. Should the Commission find that any such admissions are 
unwarranted it could, and we beli eve should, cause evidence to be 
introduced to counteract the force of such admissions. 

You are accordingly advised that the Commission has the power 
to investigate through its own experts or employ1~s any matter 
arising in connection with the pending rate case, to cause to be 
introduced in evidence any facts ascertained through such investi­
gation, and to consider evidence so introduced along with all the 
other evidence in the case in reaching its determination. In a case 
of the public importance of the rate case in question, admissions 
particularly if made against the public, should be accepted as 
final only if, upon investigation by the Commission, they appear to 
be in accord with the facts. The rights of the public should not be 
allowed to be impaired by admissions made by any particular liti­
gant or group of litigants. 

Procedure. 

You have asked our advice with regard to the procedure to be 
followed by your Commi8siou in inquiring into the present value 
of the P. R. T. Company property. should such an inquiry be deemed 
necessary and proper. The answer to this question seems to us to 
be very simple. As evidence of the value of the P. R. T. Company's 
property its counsel have introduced into the Record in the pending 
case the entire Record in the seven cent rate case. That evidence 
may or may not be snpplemented by other evidence adduced by the 
P. R. T. Company to bring the value of the property down to date. 
'l'he protestants and intervening protestants may introduce evidence 
to contradict the testimony for the Company. Whether such evidence 
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be introduced or not your Commission can unquestionably cause to 
be introduced any evidence relating to the value of the property 
which may be at the Commission's command. 

You have before you a rate case. The value of the property of the 
P. R. T. Company used and useful in the public service is one of the 
facts whicb. must enter into your determination of the question 
whether the proposed rate is reasonable. Value is a fact and like 
all other facts entering into your determination must be proved by 
evidence. We can see no difficult procedural question of any char­
acter in connection with this matter. 

We realize that on opening the pending case the Chairman of th~ 
Commission announced that the Commission would not cover the 
same ground which was covered in the last P. R. T. rate case so 
far as the question of valuation was concerned. For reasons already 
discussed we believe that this statement was premature. We feel 
that fairness to all parties concerned would dictate its modification 
at the earliest possible opportunity after the Commission shall have 
determined whether a valuation is necessary and proper. 

You have also inquired whether it is our view that out of de­
ference to the Superior Court you should postpone further hearings 
in the pe11ding case until the opinion of the Superior Court on the 
appeal from your temporary order shall have be2n rendered, and 
the Record which is now before the Court, returned to the Commis­
sion. 

The Commission has not in any wise indicated what its final de­
termination will be with respect to the reasonableness of the eight 
cent fare. It has made only a temporary ord ~r. The pending appeal 
challenges only the temporary order. Whether the temporary order 
be sustained or reversed the Commission will not be discharged from 
the duty of proceeding with the case to a final determination. We 
cannot, therefore, believe that the Commission could possibly be 
criticised as discourteous to the Superior Court for proceeding with 
the case at the earliest possible moment. 

Swmmary 

To summarize we advise your Commission: 

1. That the Commission may legally make such investigation as 
will enable it to determine whether a valuation of the P. R. T. Com­
pany property is necessary and proper in connection with the pend­
ing eight cent fare case ; 

2. That should a valuation appear to be necessary and proper at 
this time there is no legal obstacle which would prevent the Commis­
sion from making it, because there has never been a valuation of this 
property along the lines specified by the Supreme Court of this State; 



350 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

3. That a valuation will be necessary and proper and should be 
made unless the Commission be satis.fi ed and all parties to the case 
agree that the return produced by the eight cent fare will not exceed 
the lawful percentage upon a value substantially less than ' the 
present fair value of the P. R. T. Company p1·operty. 

4. That if a valuation be made the Commission may cause to be 
introduced in evidence any testimony gathered by its experts and 
employes in connection with the Commission's own investigation of 
the value of the property; 

5. That there are no difficulties in procedure which must be over­
come to enable the Commission to make a valuation; 

6. That the fact that the Superior Court has not yet rendered its 
decision in the pending app ~al from the Commission's temporary 
order need not delay further action by the Commission. The dis­
position by the Superior Court of that appeal will not discharge the 
Commission from the duty of det ermining whether or not the eight 
cent fare should be continued. Failure to await the Superior Court's 
decision could not possibly ·be deemed a breach of that courtesy 
which we all desire to extend to the Court. 

Very truly yours, 

GEORGE W. WOODRUFF, 

Attorney General. 
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.tfdopted Oh-ild Returned to Mother-Adopting Parent Outside the State-Assist­
ance-Act of May 20, 1919, P. L. 893. 

A mother may lawfully be given the assistance provided for by the Act of 
July 10, 1919, P. L. 893, as aid in supporting in her own home her child who 
bad been adopted, but was returned to her by the adopting parent, who . had 
removed out of the State. 

January 15, 1923. 

Miss Mary F. Bogue, State Supervisor, Mothers' Assistance Fund, 
Harrisburg, Pa. 

Dear Madam: This Department is in. receipt of your communica; 
tion ·of the 6th inst. requesting an opinion as to the right of a certain 
mother to receive aid under the Mothers' Assistance Fund Act of 
1919, in the following case: 

It appears that after the death of her husband two of her four 
children were legally adopted, but that the adopting parent later 
returned them to their mother with whom they are now living in 
her home, the adopting parent contributing nothing to their support. 

You ask to be advised as to her right to receive allowance on their 
account under the provisions of the Act of July 10, 1919, P. L. 893, 
establishing the Mothers' Assistance Fund. Section 6 thereof reads _ 
as follows: 

"It shall be the duty of the board of trustees to pro­
vide, from the funds made available under the provi­
sions of this act, as aid in supporting their children in 
their· own homes, assistance to poor and dependent 
mothers of proved character and ability, who have chil­
dren under the age of sixteen years, and whose husbands 
are dead, or permanently confined in institutions for 
the insane." 

In my opm10n, a motl1e1· _in such a case. aR the aforesaid may 
be , legaUy _afforded the aid provided for under. said Act. Whi.le 
the rights, dutieR and responsibilities of the natural parent pass to 
the adopting one, and the child inherits from the adopting and not 
the natural parent, ·yet it will be observed that the above quoted pro­
visions of the Act do not set up any of them as a condition pre­
requisite for a mother to have the assistance thereunder. We can­
not add to the tests as thereby expressly -prescribed. _ 

(353) 
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Here, I understand, the adopted children were returned to their 
mother and are now living with her in her own home and there 
supported by her, and that the adopting parent resides in another 
State. That a responsibility for their maintenance may rest else­
where does not change the fact that she is actually maintaining them. 
A case so wholly within the spirit and so fairly within the letter 
may be safely held to be within the true comtemplation of the law. 
It would be a harsh rule of construction that would de~y its relief 
to a mother who in her natural maternal affection takes back and 
supports in her own home her O'\Vn children solely for the reason 
that they had been adopted although returned to her by the adopt­
ing parent. 

You are advised that a mother may lawfully be given the assist­
ance provided for by the said Act, as aid in supporting in her own 
home her child who had been adopted, but returned to her by the 
adopting parent. This, however, is not to be taken as a precedent 
where the adopting parent lives in this State and is clearly able to 
support the adopted child. 

Very truly yours, 

EMERSON COLLINS, 
Deputy Attorney General. 

School law-Condemna.tion of land-Land used for coimty or mitnicipal purposes. 

A school board has no authority to condemn land for school purposes owned 
or used by a county or other municipal district. 

February 19, 1923. 

Dr. Ellen C. Potter, Commissioner of Public Welfare, Harrisburg, 
Pa. 

Madam: I have your communication of February 13, 1923, in re 
condemnation proceedings of Lancaster City School Board vs. Direc­
tors of the Poor, in which the School Board of the City of Lancaster 
are ·proposing to bring condemnation proceedings to secure land 
110w owned by the Poor Board of said City for the purposes of erect­
ing thereon a junior high school, said land now being used by the 
County Poor Board of Lancaster for an asylum for the care of the 
insane, etc., and asking for an opinion as to whether or not the 
State should stand with the County Poor P.oard in resisting such 
condemnation proceedings. 
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In answer to your inquiry permit me to advise that under our 
law there is no legal right in a school hoard to appropriate or take 
by condemnation proceedings property owned and used by a munici­
pality, city or ·county f<?r such public purposes. Prior to 1889 no 
such right ·existed, and a school board could not have taken the­
property of a poor district for school purposes. 

"It is .quite clear that, prior to the act of 1889, * * * 
the school b_oard could not have taken the property of 
the poor directors for school purposes." 

South Lebanon Twp. School Dist.'s Petition, 22 Super­
erior Ct. 320, at page 334. 

By the Act of April 24, lS~m; ··p. L. 25, school directors of cities 
of the third class were authorized to appropriate such public lands 
for school purposes and to occupy and use the same in the sufficient 
amount for their purposes, provided that there was more of such 
land than was reasonably necessary to be used and occupied by the 
then owners thereof. This Act of Assemblv remained in force and 
effect until the passage of the Act of rni1, P. L. 309, co~monly 
known as the "School Code", which sai.d Act of Assembly specifically 
repealed the above mentioned Act of April 24, 1889, P, L. 25,, and 
from that time to the present we have not had any additional legis­
lation authorizing such appropriation of public lands for school pur­
poses. 

In -certain cases expressly authorized by law property previously 
devoted to public use may be appropriated for other public purposes, 
but in no ·case can this be done unless it is expressly authoI'iZed by 
statute. 

"* * * Property devoted to public use, including 
franchise, is subject to eminent domain, and may be 
taken for other uses; but it is equally settled that it 

·cannot be takPn without legislative authority expressed 
in clear terms, or by necessary implication." 

Wat ·r Company vs. Dela1oare, L. & W. R. R. Co ., 225 
Pa. 152. 

Grofj'-s Appeltl, 128 Pa. · 62L 

!t is a well kn~wn rule of law that statutes authorizing the ap­
propriation of lands fer. public uses must be construed strictly, and 
without clear and . express legislative authority condemnation pro­
ceedings will not lie for the appropriation of property already ' de-
~oted to public use fo~ other public uses. . 

r am, therefore, clearly of the opinion that school boards 
of cities of the third class have no authority whatsoever for 
appropriating or condemni.ng property owned and . used by a county 
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or other municipal district, and if such proceedings . should be in­
stituted in this case bv the School Board of the City of Lancaster, 
the Department of Public Welfare would have such an interest in 
the matter as would fully warrant the Department of the Attorney 
General to intervene and join in resisting such proceedings. 

Very truly yours, 

ROBERT L. WALLACE, 
Dep1tty Attorney General. 

Poor Districts-Directors-Duties and P,ower&--Ernployment of Investigators­
Compensation. 

_Directors of a poor district in Pennsylvania are public officials and are given 
wide latitude in the exercise of their discretion, so that they may very properly 
employ investigators or family visitors to aid in the care of poor persons in 
their districts and may appropriate money for such purpose. 

March 6, 1923. 

Dr. Ellen C. Potter, Commissioner of Puplic Welfare, Harrisburg, 
Pa. 

Madam: I am in receipt of your request for an opinion re­
garding the powers and duties of poor districts of the Common­
wealth of Pennsylvania, which, being more specifically stated, is 
as follows: 

Is there any bar in the laws of Pennsylvania that would pre­
vent poor districts employing pers·ons, either trained or untrained, 
to act as investigators or family visitors to assist the boards of 
such poor districts to more effectually and economically furnish 
relief to the poor, destitute and paupers and in carrying out the 
general provisions of the law which they are to administer. 

Under the Act of Assembly approved June 4, 1879, P. L. 78, 
poor districts are created in this Commonwealth for the ,purpose · 
of furnishing relief to the poor, destitute and paupers, giving them 
employment and carrying out the provisions of the several Acts of 
Assembly. Poor directors are public officers and as such are charged 
with the responsibility _of properly and humanely carii;ig for all 
poor persons in thei:r respective districts, and it is the policy of 
the law to exact from such public officers the faithful and humane 
administration of all laws enacted for the relief of such poor per-
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sons. Such public officers have full discretion in all matters per­
taining to the proper administrati've duties of their office, and 
when such officers are performing their duties they will be given 
wide latitude in exercising thei'r discretion. 

In the. case of In re Report of County Auditors, Surcharge 
against Poor Directors of Lancaster County, Brubaker, J., in 1895 
in setting as1de the report of the Auditors said, inter alia: 

"But there is a still weightier objection to the sur­
charge, which we will notice in this connection, because . 
it would be fatal to a recovery, and will save the 
time of the court and much expense in litigation. We 
allude to the discretionary powers vested in all boards 
of municipal institutions. There can be no appeal from 
an indiscreet exercise of a clearly defined discretion in 
the performance of their official duties. The case under 
consideration is not one of a failure or refusal to act 
or to perform their dut\es as poor jiirectors, nor is 
their action tainted with fraud, so far as we can ascer­
tain from the evidence. Under the law, therefore, as 
the case stands, we would have no authority to interfere 
with their judgment, no matter how suspicious the cir­
cumstances may be." 

In re Report of County Auditors, J'2 Lar1Joaster Law 
ReView, 409. · 

It may be properly said that so long as there is no charge of 
failure or refusal to perform their duties, nor is their actiOn tainted 
with fraud, there shall be no interference with the exercise of their 
discretion. 

It is further provided in the Act of 1879, above referred to, in 
Section 7 thereof-

"They (referring to the Commissioners) shall also 
~lect and fix compensation of all other necess·ary em­
ployes and assistants, all of whom shall be subject to 
removal by said commis'Sioners at_ any time." 

It is not only permissible, but it is necessary that commissioners 
or poor directorS' shall employ sufficient help to properly · care for 
the poor and destitute, the law recognizing that there are many 
persons who are unable to care for themselves, and with reference 
to these the law requires the faithful and humane administration 
of the laws enacted for their relief, and further that their inability 
to provide for themselves· i's not a crime or any excuse for neglect· 
ing or maltreating them, and poor boards may be indicted under 
the common law for failure to properly care for such persons or 
to permit such persons to be treated by others in a cruel, neglectful 
or abusive manner. 
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"We think the contention of the poor directors· that 
that the common law does not hold them criminally 
liable for a willful neglect or refusal to discharge their 
duties as directors is unsound." · 

In Pennsylvania such indictments will lie. 

Commonwealth vs. Coyle, 160 Pa. State 43, 
American & English Ency. of Law, Vol. 19,p,. 504, 
Russell on Crimes, Vol. 1, p. 80, 
Arahbold's Crimvnal Pleading a;nd Practice, Vol. 2, p. 1365. 

Officials charged with the care of the poor are not only per­
mitted, but it is their duty in proper cases to apprentiee infant 
paupers to fit and · proper persons", and great care is required of 
them in selecting persons to whom such infants may be bound, and 
t'Ven after the delivery of such child to such fit and proper person 
there still rests upon the poor directors the obligation to see that 
the care given is proper and humane. 

"In such a case it is the duty of the directors of the 
poor after a child is bound to service to see that the 
covenants of . the master are substantially complied 
with, and, if these are wilfully and persistently viola­
ted to the injury of the child's health, to institute 
necessary proceedings to set aside the indenture." 

Commonwealth v·s. Co.yle; Supra. 
Commonwealth vs. Miller, 8 Pa., C. C. 525. 

It will be observed from the. foregoing abstracts of the law and 
decisions that poor directors· are charged with carfog for the desti­
tute and poor persons and necessarily have many · details under 
their care that undoubtedly in populous communities require con­
siderable assistance and investigations, and, in view of this, they 
have as public officials been given wfrlle latitude in the exercise 
of their discretion, and I am, therefore, of the opinion that they 
may very properly employ investigators or family visitors · to aid 
in the care of poor persons in their districts and may ~ppropdate 
money for such purpose, and that there is nothing in our law to 
bar such acts on their part. 

Very truly yours, 

ROBERT L . . WALLA CE, 
Deput.y Attorney General. 



No .. 5 OP.INIONS OF THE ATTORNEY GENERA~. 359 

Hospital S!J'l"VWI(. for Sick Soldier--Sta.te Employ~Paymei:it of Bil"t--Adjutant 
Gen&ral's Offic~Indi1Jidual Liability. 

A. b,ospital bill fo;r the care of a member of the National Guard of Pennsylva~·ia 
take~ sick in the servi'ce should be paid by him as an individual. NE>ither · the 
Adjutant General's office nor the Commissioner of Public Welfa~e has authority 
to . pay such bill. · 

March 27, 1923. 

Dr. Ellen C. Potter, Commissioner of Public Welfare, Harrisburg, 
Pa. 

Dear Dr. Potter: I am is receipt of your request of January 23rd, 
1923, for an opinion covering the case of a member of the Penn­
i;;ylvania National Guard admitted to the Harrisburg Hospital and 
suffering from an illness not an accident, and in which you as~{ 

whether or not the bill should be paid through the Adjutant Gen­
eral's Department. 

In your letter you state: 

"The Credit Department of the Harrisburg Hospital 
states its belief that the young man, being in the service 
of the National Guard which contracts to take care 
pf a man wh,o is ill in the service, should have the bill 
paid through the Adjutant General's Office rather than 
out of the funds which the State appropriates to private 
~h;irities." 

There is no provision in law affecting .the National Guard for 
"contracts to take care of a man ~ho is ill in the se~vice." Unde~ 
Section 40 of the National Guard Act of 1921, P. L. 869, it is pro­
vided as follows: 

"If any officer or enliste.d man of the Pennsylvania 
National Guard is wounded or otherwise disabled while 
doing duty in active service of the state for which duty 
a per diem rate of pay is paid, he shall receive from the 
Commonwealth just and reasonable relief in amount to 
b.e determined by the Military 13,oard." 

, • ' I 

. wJ;iiie tP.ere seems to he an understa:o.ding or u,ndercurre#t of 
tp.ought that state employes are in some way provided witti free 
service in hospitals in the State i11 case of illness or injury, ) Ca!'! 
find uo warrant in law for .such a proposition. If, as an individual 
they are admitted to hospitals and come within the classification or 
illdividu,als as indigents, etc., then they would be taken ·care of in 
the same way as any other ~µd,iviqu:;il, but there is nothing . which 
giv,es t:he:i;n a right to free service as "State employes" whe1·e they are 
able to pay for such services. · · · 
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Under Section 40 of the Natfonal Guard .Act where a member of the 
National Guard is wounded or otherwise disabled while doing active 
duty, the Military Board provides for compensation using substan­
tially the same basis as that of the Compe-nsation Law. 
- 'You are therefore advised that the bill in question should be paid 
by the member of the National Guard as an individual to the Hos­
pital. It should not be paid by the .Adjutant General's office or your 
Department. 

Yours very truly, 

JOHN N. ENGLISH, 

Deputy Attorney General. 

Escapfr-M isdemeanor-Trial and OonvictioTr-M aa;imum Sentencfr-Parole.. 

The breaking of prison or the escape from prison constitutes a misdemeanor 
under our law, and on re-capture the prisoner is liable to a sentence · not to 
exceed the maximum of the santence he was serving a t the time of his escape. 
The s entence for the escape is to begin at the termination of the maximum 
sentence he was serving at the time he broke prison. Having served the first 
maximum sentence, he is eligible for parole on the sentence for breaking prison . 

.April 12, 1923. 

Dr. Ellen C. Potter, Commissioner of Public Welfare, Harrisburg, 
Penna. 

Madam: I have your communication of March 27, 1923, request­
ing an opinion relative to a convict escaped from the Penitentiary 
and re-captured, with special reference to Clyde D. Carney. 

Where a person has been convicted of a crime and sentenced to 
the Penitentiary, and while serving his sentence escapes and is re­
eaptured, he is liable for indictment, conviction and sentence for 
the crime of escaping or breaking prison, which is made by law a 
misdemeanor, and he shall be sentenced by the Court for a term to 
commence from the expiration of his original sentence for a period 
of time not to exceed the original sentence, by virtue of which he 
was imprisoned at the time he broke prison or escaped. 

There is a marked distinction between cases where persons are 
out on parole and persons who commit the offense of breaking prison 
or escaping during the time they are serving sentence. The latter 
case is governed by the third Section of the Criminal Code, approved 
the 31st day of March, 1860 (P. L. 382). The part of said Section 
covering this question reads as follows: 
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"* * * if any prisoner imprisoned in any penitentiary 
or jail, upon a conviction . for a criminal offense, other 
than murder in the first degree, or where the sentence 
is for imprisonment for life, shall break · such peniten­
t~ary or jail, although no escape be act~lly made by 
him, such .pe~son shall be guilty of a misdemeanor, and 
upon convi.ct10n of said offence, shall be sentenced to 
undergo an imprisonment, to commence from the ex­
piration of his original sentence, of the like nature, and 
for a period of time not exceeding the original sentence, 
by virtue of which he was imprisoned, when he so broke 
prison and escaped, or broke prison although no actUal 
escape was made by him." 
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The breaking of prison or the escape from prison constitutes a 
misdemeanor under our law, which is a separate and distinct offense 
and, upon conviction, the Court shall sentence the defendant to a 
term in prison to commence at the expiration of the sentence by vir­
tue of which he was imprisoned at the time of the breaking of jail or 
escape. However, it w!ll be noticed that the length of sentence is 
not to exceed the original sentence which leaves with the Court the 
authority to sentence for such period as he deems ·proper and advis­
able under the circumstances, not to ex·ceed in length the period of 
the original sentence. The law is very plain that the sentence shall 
not run concurrently, but rather that the second sentence must begin 
at the termination of the first one. 

I am, therefore, of the opinion that · the original maximum sen­
ti;mce must be served in full. The Supreme Court in Commonwealth 
vs. Kalck, ~39 P,a. 533, said: ' 

"That a sentence for an indJefinite term must be 
deemed a sentence for the maximum term prescribed 
by law as a punishment for the offense committed." 

It will, therefore, be readily seen that "the expiration of the 
original sentence" must necessarily mean expiration of the maxi­
mum sentence. 

However, after the expiration of such original maximum sentence 
I see no reason why the prisoner could not be paroled the same a:s· if 
he were serving · his original sentence and had not committed the 
offense of breaking prison or escaping. The length of time the pris­
oner must serve in compliance with the sentences of both Courts 
must necessarily depend upon the length of sentence imposed by the 
Court in the second case. 

You are, therefore, advised that the defendant must serve the full 
maximum of his first sentence and that he is eligible for parole only 
on his second sentence. 

·Yours very truly, 

ROBERT L. WALLA CE, 

Deputy Attorney General. 



362 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc. 

Department of P1iblic Welfare-Prisoners-Transfer from Eastern Penitentiary to 
House of Correction in the City of Philadelphia-Ac.ts of Mwrch 31, 1860, P. L. 
427, Seotion 74, as amended by Act of Febr1iwry 28, 1905, P. L. 25-Act of May 
25, 1921, P. L. 1144, Sub-Section (g) Paragraph 2, Section 13. . , ' 

The Department of Public .;welfare has no authority to order the transfer of any 
inmates from the Eastern Penitentiary . to the House of Correction, or to compel 
tfb.e House if Correction to accept such transfer, but all such transfers must be in 
strict accordance with an Act of Assembly passed for the purpose. 

May 9, 1923. 

Doctor Ellen C. PotteF, Commissioner of Public Welfare, Harrisburg, 
.. Penna. 

Madam : In · reply to your letter in reference to transferring 
worilen prisoners from the Eastern Penitentiary to the House of 
Correction in the city of Philadelphia: 

Section 74 of th.e Act of March 31, 1860, P. L. 437, as amended 
Ly the Act of. February 28, 1905, P. L. 25, provides: 

"Whenever any person shall be sentenced to imprison­
ment at labor by separate or solitary confinement, for 
any period not less than one year, the imprisonment 
and labor shall be had and performed in the State 
Penitentiary for the proper district." 

The only way the transfer could be legally made would be to 
have an act of assembly passed providing for it. This was done 
to a1low the transfer of certain prisoners from the Eastern to the 
\.Vest.?rn Penitentiary, and from the Western to the Eastern Peni­
tentiary, and it was found to be the only method by which the 
fransfer of prisoners from one institution to another could be ac­
complished. 

The Act of April 23, 1829, P. L. 341, provides that the expenses of 
keeping the convicts in the Eastern and Western Penitentiariex 
shall b.e borne by the respective counties in which they shalr be. con· 
victed. All salaries of officers shall be paid by the State. 

·The authority of the Department of Public Welfare in the matter 
of , transferring prisoners from one institution to another arises 
from sub-section (g), parap;raph 2, Section 13, of the Act of May 25. 
l!:i21, P. L. 1144, creating the Department of Public Welfare, which 
rPads as follows : 

"(g) To supervise the transfer of inmates of one 
penitentiary to another under any law providing there­
fore." · 

The word "supervise'' has been defined to mean "to be a general 
oversight of, superii1tend, inspect." The word as used in the Act 
{.'.featin~ the Department of Publi{! Welfare cannot be construed to 
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give power to order a transfer of inmates from one penal institu­
tion to another or to compel ·either institution t6 receive a transfer 
of . inmates from the other. 

'l'he autliority given to the D.epartment of Public Welfare was not 
to order a . transfer of inm.ates from one institution to another, but 
to see that the provisions of an act of assembly providing for such 
transfer _are faith,fully observed and to guard against any abuses 
thereunder. 

Yo.u are therefore advised that the Department of Public Welfare 
has no authority to order the transfer of any inmates from thr. 
Eastern Penitentiary to . the House of Correction, or to compel the 
House of Correction to accept a transfer of inmates, but an ·such 
transfers must be in strict acc_ordance with an ac1J of assembly 
passed for suC'h purposes. 

Yours very truly, 

J. W. BROWN, 
Deputy Attorney General .. 

Prisons-Prison · za.bor~Prison p'roducts-Surplus knit goods-Exportation for sale 
• -Act of May 25, 1921. 

1. The 'purposes for which prison labor is to be used in the manufacture and 
production of supplies, . and the vendees to whom such products may be ·sold, are 
limited and classified by the .A.ct of May .25, 1921, P. L. 1144. No provision · is 
made for the exportation of any such products. 

2 . . However desirable the opportunity to dispose by exportation of surplus 
stocks of knit goods and like products or prison labor may be, there is no legal . 
authority to employ prisoners for, or to make sale of, prison products for export 
and delivery outside of the United States. 

July 19, 1923 

lJoctor Ellen · C. Potter, Secretary of yVelfare, Harrisburg, Pa . 

. Madam: Replying to your inquiry of July 3, 1923, as to whether 
01· not your depa=rtmenf may dispose of surplus knit goods and like 
prison products for delivery outside of the United States, I beg to 
advise as follows: 

The Act of May 25, 1921, P. 1.1. 114-1, creating the Det>artment of 
Public Welfare, in defining its powers, iri section 21 (a) and ( c), 
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specifies the particular purposes for which prison labor may be used, , 
and to whom the products may be sold, as follows: 

"(a) To establish, maintain and carry on industries in the Eastern 
Penitentiary, the Western Penitentiary, the Pennsylvania Industrial 
Reformatory at Huntingdon, and such other correctional institu­
tions of this Commonwealth as it may deem proper, in which in­
dustries all persons sentenced to the Eastern or Western Peniten­
tiary or to the Pennsylvania Industrial Reformatory at Huntingdon, 
or to such other correctional institution of the CommonWiealth, who 
are physically capable of such labor, may be employed at labor for 
not to exceed eight hours each day, other than Sundays and public 
holidays. Such labor s'hall be for the purpose of the manufacture 
and production of supplies for said institutions, or for the Common­
wealth, or for any county, city, borough or township thereof, or any 
State institution, or any educational or charitable institution re­
ceiving aid from the Commonwealth, or for the preparaion and mann­
facture of building material for the construction or repair of any 
State institution, or in the work of such construction or repair, or 
for the purpose of industrial training or instructing, or partly for 
one and partly for the other of such purposes, or in the manufacture 
and production of crushed stone, brick, tile and culvert pipe or other 
material suitable for draining roads of the State, or in the prepara­
tion of road building and ballasting material. * * * 

"(c) To arrange for and make sale of the products, produced in 
the said industries carried on in the said penitentiaries, reformatory 
or other correctional institutions, to the Commonwealth, or to any 
county, city, borough or township thereof, or to any State institu- • 
tion, or to any educational or charitable institution receiving aid 
from the Commonwealth." 

The purpose for which labor is to be used in the manufacture and 
pl'oduction of supplies, and to whom the products may be sold, is 
tl;us limited and classified. The sale of products for export woulil 
r:ot come under any of such classifications. 

The purpose of the restriction on prison labor is undoubtedly to 
prevent materials coming into competition with products of homl\ 
manufacturers. An examination of earlier legislation shows the re­
sirictions on prison labor and products w-ere gradually made more 
drastic, until, by the Act of June 1, 1915, P . L. 656, the purposes 
wer,e limited to supplies for the Commonwealth or for any county 
or for any public institution owned, managed or control1ed by the 
Commonwealth, as well as road construction work. The amendment 
of April 6, 1921, P. L. 101, added to that act "cities," "boroughs" and 
"townships," as well as "educational or charitable institutions re­
ceiving aid from the Commonwealth," to those who might benefit by 
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the manufacture and sa1e of prison products. These provisions are 
embodied in the Act of 1921, creating the Department of Public W el­
f are. 

A question of a similar nature arose during the late war in con­
nection with the contemplated manufacture and sale of half-hose for 
troops of foreign governments. At that time the work was done un­
der the direction of the Prison Labor Commission, and this Depart­
ment, in an opinion dated June 17, 1916, by Joseph L. Kun, Deputy 
Attorney-General, held there was no legal authority for the employ­
ment of prisoners except as specifically authorized by the Act of 
June 1, 1915, P. L. 656, and which, as in 'this instance, did not em­
brace the proposed new outlet for the prison products. The Act of 
l!J21, under which you are operating, is a substantial re:enactment 
of the provisions of the Act of 1915, with specific new purpose::; 
designated. 

You are, therefore, advised that, however desirable the opportunity 
to dispose of surplus .stocks in this manner might be, both in pre­
venting idleness and in building up your manufacturing fund, there 
ii;; no legal authority to employ the prisoners for, or to make sale of, 
prison products for export and delivery outside of the United State~. 

Very truly yours, 

JOHN N. ENGLISH, 
Deputy Attorney General. 

Oare_ and legal custoi!Jy of children born to a woman who afterwards remarries­
.A.ct of March !J1, 181'2, 5 Smith's Laws 391-Gontrol and a.uthority of mother 
over her own ckildrer1r-A.ots of May 4, 1855, P. L. 430, Section 2, June 26, 
1895, P. L. 316, Section. 1, April 6, 1905, P. L. 112. 

Where a widow with children remarries, her second husband has no legal re­
sponsibility for the support of her children by the first husband unless he legally 
adopts them. 

Where the husband refu~es to suport his own minor children, the mother has 
the same control and power as the father. A woman who during her widowhood 
surrenders her children to a fraternal organization or orphanage and afterwards 
remarries and. ' establuihes a suitable home for the . care of the childen, may, under 
certain circumstances, have her children restored to her custody. 

July 30, 1923. 

Dr. Ellen C. Potter, Secretary of Welfare, Harrisburg, Pa. 

Madam: In answer to yo~r lhqufry of July 16, 1923, relative to 
certain legal questions relating to child care, I beg to advise as 
follows: · 
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First. If a widow with children remarries, her seco:p.d husband 
does not autQmaticaUy assume any legal .responi;libility for . the 
support of her children by the first husband. It is a moral obliga­
tion, only, and a matter concerning which the parties would be ex­
pected to have some understanding at the, time of marriag~. How­
,ever, if the second husband legally adopts the children t~1.en, of 
course, his ·responsibility is fixed but it is because or the adoption 
and not because of the marriage. There was a provision in the 
Act of March 31, 1812, 5 Sm. L. 301, which provided, in a limited 
manner, for the support of the wife's children, as follows: 

"Section 5. The husband of every wife, whose father 
or grandfather, mother or grandmother, children or 
grandchildren, shaU be poor, blind, lame, impotent or , 
otherwise unable to maintain himself or herself, and . 
being within the said city, district or township, not able 
to work, shall, if of sufficient ability, at his or their own· 
charges, relieve and maintain every such poor person 
as the mayor's court for the city, or the court of quarter 
sessions for the county where such persons reside, 
shall order and direct, 0n pain of forfeiting seven dol­
lars for every month he shall fail therein: Provided, 
That such relief so furnished by such husband shall be · 
demanded only where such husband shall have obtained 
possession of personar property, or be entitled to the 
rents and profits of real estate belonging to his said 
wife, and then only to the extent of the value of such 
property, so acquired by his marriage." 

This provision has been rendered obsolete by the Married W'Omen·s 
Property Act of 1848, and , its supplements, which abolished the 
husband's property rights in the estate of his wife, except courtesy. 

It should also be borne in mind that where the husband refuses . to 
support his own minor children, the mother has the same power 
and ,control as the father, by the provisions of the Act of June 26, 
1895, P. L. 316, Section 1, and the Act of May 4, 1855, P. L. 430, 
Section 2 as follows: 

"Section 1. A. married woman who is the mother of a 
minor c:hild and who contributes by the fruits of her 
own labor or otherwise toward _the support, mainte­
nance and education of her said minor child; shall have 
the same and equal power, control and authority over 
her said child and shall have the same and equal right 
to its custody and services as is now by law possessed 
by her husband, who is the father of such minor child: 
Provided, however, That the mother of such minor child 
'is otherwise qualified as a fit and proper person to have 
the control and custody of said child." 

"Section 2. Whensoever any husband ·.or father, .frow 
drunkenness, profligacy or other cause, shall neglect or 
refuse to provide for his child or children, the mother 
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of such children shall have all the rights and be entitled 
to ,claim, and be subject to all the duties reciprocally 
due between a father and his children, and she may 
place them at employment and! receive their earnings, 
or bind them to apprentkeship, without the interference 
of . such husband, the same as the father can now do by 
law: Provided always, That she shall afford to them 
a good example, and properly educate and maintain 
them according to her ability: And provided, 'l'hat if 
the mother be of unsuitable character to be entrusted 
as aforesaid, or dead, the proper court may appoint a 
guardian of such children, who shall perform the duties 
aforesaid, and apply the earnings of such children for 
their maintenance and education." 
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Second. rrhe answer to your second question as t~ "whether or 
not a woman who during her widowhood has surrendered. her chil­
dren to a fraternal organization or to an orphanage and then re­
marries, establishing a suitable home for the care of her children, 
can demand their return,'' is dependent up.on the individual facts 
in the ~ase. The basis of every court" prqceeding for the care and 
custody of children is the fitness of the person seeking such custody 
and the consideration of that which will be for the permanent best 
interests of the child. , Whether the mother should compel the r.eturn 
of her children would be a ql;Lestion of fact which the Court in each 
case would determine. It may always be easily raised by a habeas 
co_rpus proceeding instituted by the mother against the institution, 
orphanage or person having the custody and contro! of the .child. 
As a general rule, the mother is preferreu over· all other.s iri the 
care and custody of children of tender years, andl also as a general 
proposition a widowed mother could successfully demand the care 
and custody of her children. The interest of a fraternal organiza­
tion or orphanage in children is such as they acquire by the Court 
order awarding the children to them, or the agreement made with 
the mother. They may not adopt children. 

Third. Your third question is as follows: 

"Can an organization, such as a fraternal order or 
an orphanage to whom children have been surrendered 
or indentured by a widowed mother demand that. the 

. mpther and stepfather, after the mother's remarriageL 
.take the childrel). back to a .home wbkh i~ demonstrated 
to be a suitable one." . ' 

'fhe answer to this . question also depends in_ ·a measur.e l1pm1 Mie 
facts. If the dem~d of the fraternal order, or . orphanage that the 
children be returned to the mother, is founded upou the character 
of the home provided by the second husband, there would be no right 
to insist upon such retu;rn, :where the second husband is unwilling 
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to voluntarily assume the support of the children. In the case of 
the mother alone, if the children were merely placed with the 
fraternal order or orphanage for their care, based upon the inability 
of the mother to care for them, the children could be returned to the 
mother when she is able to care for them herself, and the Court would 
so order their return, if it was satisfied the mother was able to .care 
for them and was otherwise a .proper person. I do not find any 
provision in· the law making desertion of children as used in the 
usual sense in Juvenile Court proceedings, apply to the mother. The 
mother could, however, be proceeded against under the provisions 
of the Act of April 6, 1905, P. L. 112, Section 4 of whi>ch is as 
follows: 

"The husband and wife, the father, the mother, and 
the children, respectively of every poor person shall, . 
at their own charge, being of sufficient ability, relieve 
and maintain such poor person, at such rate as the 
cour·t of quarter sessions of the peace . of the county 
where such poor per$on resides shall order and direct, 

-on pain of forfeiting a sum not exceeding twenty dol­
lars for every-month the_y shall fail therein, which shall 
be levied by process of court and be applied to the re~ 
lief and maintenance of such poor person. And it shall 
be the duty of the directors or poor-law officers of such 

· county, or either of them, to make applications to the 
said court by petition, under oath, setting forth the 
necessary facts in all such cases." 

Fourth. The .answer to your fourth question as to 
"whether or not the organization by accepting this sur­
render puts itself on record as being willing to release 
the mother of responsibility does so no matter what cir­
cumstances may arise,',' 

would also depend upon the facts in each case. u · there -lvf!s no 
agreement entered into or consideration paid at the time the or­
ganization accepted the children, then the general rule . as given in 
answer to your third question would apply. 

On the other hand, if an agreement was regularly entered into or 
a consideration paid by or on behalf of the mother, or by reason 
of provisions of fraternal insurance rights, and a legal duty existed 
in the organization to support such children, there is no reason why 
the organfaation should not be held to its agreement or . obligation. 

The failure of such organization, however, to keep · its obligation 
or agreement would not bar any rights or claims on behalf of the 
children themselves against the mother or others under legal duty 
to ·care for the children. 

Yours . respectfully, 

JOHN N. ENGLISH, 

De[YUty Attorney General. 
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State institutions-Hospitals owned by the State-R·ight to charge for medica.l and 
surgical servioes rendered. 

No general rule will apply; the law applicable to each particular institution 
covers right to receive compensation. Legislation pertaining to Ashland, Nanti­
coke, Coaldale, Scranton, Hazleton, Shamokin, and Cottage State Hospitals re­
viewed. 

November 15, 1923. 

Honorable C. W. Hunt, Deputy Secretary, Department of Welfare, 
Harrisburg, Pa. 

Sir: Your communication of October .:31st, relative to State 
owned medical and surgical hospitals charging for services rend­
ered, has been deceived by this Department. 

The hospitals owned by the State will have to be taken up and 
considered as the law applies· to each of them. This precludes 
a general answer which would embrace them all. 

The State Hospital at Ashland was constructed under the pro­
visions of the Act of June 11, 1879, P. L. 157, and the Act provides: 

"* * * this hospital shall be specially devoted to 
the reception, care and treatment of injured persons, 
and that in the order of admission this class shall have 
precedence over paying patients." 

A supplement to the above Act was· approved May 19, 1887, P. 
L. 135, which amended Section 9 of the original Act is as follows: 

"This hospital shall be specifically devoted to the re­
ception, care and treatment of injured persons, and, in 
the order of admission, priority shall be given as fol 
lows: First. To persons employed in and about the coal 
mines; Second. To persons employed on or about the 
railroads.; Third. To persons employed in or about the 
workshops and to such laboring men, as the trustees 
of said hospital may deem proper to admit: Provided 
further, That the classes herein stated shall have pre­
cedence over paying patients." 

This was followed by a further amendment to the same Section, 
approved April 23, 1909, P. L. 139, which provides·: 

. "That this hospital shall be specially devoted to the 
reception, care, and treatment of injured persons, and 
that, in the order of admission, this class shall have 
precede.nee over paying patients: Provided, That any 
patients, except those suffering · from a contagious dis­
eas·e, may .be received, cared for, and treated, whenever 
thP- facilities of the hof!lpital are sufficient to accommo­
date such patients." 

U-24: 
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This a.mendment evidently ovedoo#:ed the amendment of May 
19, 1887. 

The language of the Act of 1879 provides that the hospital shpuld 
be devoted to the reception, care and treatment of injured persons. 
The amendment ~f ·1887 provides· for the order of admissio11 ' of 
injured persons, and the amendment of 1909 enlarges the 'powers, 
of the hospital and provides that any patients, except those suffer­
ing from a contagious diseas·e, may be received, cared for and 
treated when the facilitie.'3 of the hosp~tal are s~fficient to accQm-
rnodate such patient~. · · · 

Both the Act and the amendments provide that -injured' patients 
"shall have precedence over paying patients." There may: be two 
cJaB'ses of injured persons, indi:gent injured, who are not able to 
pay for care and treatment, and persons who are able to pay when 
injured. 

In an opinion by Deputy Attorney General Hargest, · reported .in 
38, C. C. 218, it was held that the words "paying patients" reter, 
when construed with the rest of the Act, to paying injured patients, 
and .that preference is to be given fo injured persons who are 
nnable to pay over injured pers'Ons who are able to pay. 

I, therefore, advise you · in this case that injured patients, when 
able to pay, slwuld do so, and all other patients admitted to the 
hospita,l should pay when they are able. 

The Act of June 14, 1887, ·P. L. 401, is entitled-

"An act to provide_ for the selectic:~n of s_ites and the 
erection of State Hospitals thereon for injured per­
sons, to be located within the bituminous and semi­
bituminous c-0al regions of -this Commonwealth, . to 
be .called the Statt: Hospitals for Injured Persons 
within the Bituminous and semi-Bituminous Coal Re­
gions of Pennsylvania, and for the management of the 
same, and making appropriations therefor." 

Section 9 of the Act provides: 

"That these hospitals shall be specially devoted to 
the reception, care and treatment of injured pers'Ons, 
and that, in the order of admission, this class sha U 
have precedence over paying patients." 

Thi:s· Section was amended by the Act· of March 4, 1911, P. L. 
11, to read a,s follows: 

"That ~aid hospitals shall be specially devoted to the 
reception, care, and treatment of injured persons, and 
that, in the order of admission, thi's class shall have 
precedence over paying patients: Provided, That any 

,, 
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pa.,tients e:x:cepting t.hose suffering from a . contagious 
diseas·e, inay .be received, cared for, and treated, when­
every the facilities of the hospital are sufficint to a~- · 
commod~te such patients." · 

. 371 

This amendment was evidently 'overlooked when the amendment 
of June 9, 1911, P. L. 837, was passed. That amendment, June 9, 
1911, provides·: · 

"Tb.at these hospitals sltall be especial~Y' devoted to t}).e 
reception, care, and treatment of injured persons; 
but the trusteei;; may, in their discretion, receive, care 
for, and treat patients other than injured pers·ons, 

'. either medical or surgical, when the hospital facilities 
are for the time. being more than suffident for the ac:;­
commodation of injured persons in the hospital, .and 
a reasonable allowance of room for prospective patients · 
of thiS' class, and, in the order of admission, .indigent 
injured persons shalf have precedence over ap.y . 0th.er 

. class of pati:ents." · 

Both . of these · amendments enlarge the powers of the trustees 
by allowing them to receive patients· other than injured Qnes. It 
was in construing tP,is Act that the opinion of Deputy Attorney 
General Hargest was written, holding that "paying patients" refer 
to paying injured pati:ents. Injured patients who are able to pay 
should be made to do so and, of course, otheri patients· admitted 
under the provisions of the amendments to the Act should pay, 
when able, under ,rules a.nd regulations made by th~ trp.stees. 

The Act of June 14, 1887, P. L. 399, made provisions for 'the 
erection of the State Hospital at Hazleton. This Act provides that-

"* * * thi:s hospital shall be specially devoted to 
th,e recepti.on, care and treatment of p,ersons injured 
in and about the mines, workshops and railroads, and all other laboring men; Provided, however, That no 
patient shall be admitted for treatment in said hospital 
to the exclusion of the classes herein stated; and who 
have , not . contracted ·injuri:es in or at the coal mines . _ 
embraced within the terrjtoria,l li1I1its· of the fourth ·:r -

inspection distr!ct of the . anthracite coal fields of ..... 
Pennsylvania." !' 

Section 10 of the Act prov~'des: ... 
' •. : , • j 

. "The trustees; of said · hosp~tal may, . from time to 
time, charge .any patient, .other than the clas.se.s named 

, in s·ection nine of thi:s act, an amount sufficient; to 
·cover the cost of treatment." 
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The Superior Court in State Hospital vs. Lehigh Valle.y Coal Co., 
71 Superior 545, held, in construing this Act : 

"* * * The evident intention was that versons 
injured in the mines, workshops and railroads should 
be treated free. * * *" 

Of course under the provision in the charter the trustees may 
from time to time charge any patient, other than the classes named, 
an amount fixed by the trustees and sufficient to cover the cost of 
treatment. 

The Act of June 13, 1907, P. L. 699, made prov1s1ons for the 
erection of the State Hospital at Shamokin. Section 9 of the Act 
provides: 

"That this hospital shall be specially devoted to the 
reception, care, and treatment of persons injured in 
and about the mines, workshops, and railroads, and all 
other laboring men: Provided, however, That no person 
shall be admitted for treatment in said hospital, to 
the exclusion of the classes herein stated, and who has 
not contracted injuries in or at the coal mines, rail­
roads, or workshops embraced within the limits of the 
aforesaid coal fields·." 

And Section 10 provides ; 

"The trustees of the said hospital may, from time to 
time, charge any patient, other than the classes named 
in section nine of this act, an amount sufficient to 
cover the cost of treatment." 

What was said of the State Hospital at Hazleton applies here, 
and the trustees under the provision in Section 10 of the Act may, 
from time to time, charge any patient, other than the classes named, 
an amount fixed by the trustees· and sufficient to cover the cost of 
treatment. 

The Act of July 18, 1901, P. L. 775, authorized the taking over 
by the State of the Hospital at Scranton, and Section 2 of the 
Act provides: 

"This hospital shall be specially devoted to the recep­
tion, care and treatment of injured persons in the 
Northern Anthracite Coal Region, compos·ed of the 
county of Lackawanna and the adjacent counties of 
Wyoming, Susquehanna and Wayne, and in the order 
of admission this class shall have precedence over pay-
ing patients." · · 



No. 5 OP.INIONS OF THE ATTORNEY GENERAL. 373 

The provision, "this clas·s shall have precedence over paying 
patients," includes the two classes of injured persons above referred 
to; namely, indigent injured and perons who are able to pay when 
injured. "Paying patients" refers· to paying injured patients, and 
a preference it to be given to injured persons who are unable to 
pay over injured persons who are able to pay. 

The Act of June 14, 1911, P. L. 933, which authorized the taking 
over by the State of the Nanticoke Hospital, and the Act of June 
14, 1911, P. L. 921, which authorized the taking over by the State 
of the Coaldale Hospital, both provide that the Board of Trustees-

"* * * shall have full charge and supervision of 
said hospital and its affairs. It shall, subject to the 
approval of the Governor, prepare such rules and regula­
tions for the government of said hospital as it may deem 
necessary. - * * *" 

There is no provision in either of these Acts as to what and how 
patients may be charged and, therefore, the trustees may make 
such rules and regulations for charging as they deem necessary. 

To recapitulate the conclusions arrived at, I advise you as follows: 

1. As to Ashland Hospital, Cottage State Hospitals, and the 
Hospital at Scranton: 

Indigent injured patients must be treated in these institutions 
without charge. Injured patients who are able to pay should be 
made to do so, and other patients admitted to the Hospital should 
pay when able to do so under rules and regulations made by the 
trustees. 

2. As to Hazleton and Shamokin Hospitals: 

The intention of the Acts· creating those Hospitals was that per­
sons injured in the mines, workshops and railroads should be treated 
free, and they were, therefore, obliged to treat such classes without 
charge prior to the pass·age of the Workmen's Compensation Act 
(see paragraph "4" below), but other than the classes named may 
be charged an amount fixed by the trustees. 

3. As to Nanticoke and Coaldale Hospitals: 

Nothing in the Acts providing for thes·e Hospitals refers to any 
payment or paying patients, but, on the contrary, the trustees may 
make such rules and regulations in regard · to charging patients 
for care and treatment as they may deem proper. 
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4. 'Dhe Workmen's Comp.ensation Act provides· that an employer 
''shall furnish reasonable surgkal, medical and hospital services, · 
medicines and supplies· as and when needed unless the employe 
refuses to allow them to be furnished by the employer." It was decided 
in State H osP_ital vs. Lehigh Valley Coal Compwny, 71 Supe°r. Ct: 545: · 

"* * * the Act of 1915 puts upon the employer the 
duty in case of injury of furnishing . upon demand by 
its employees· the treatment required. If not ·furnished 
the workman may procure it elsewhere and recover the 
cost from the employer." 

Under this provision of the Compensation Act all persons injured 
in mines, workshops or railroads', when admitted to any hospital 
(includiiig Hazleton and Shamokin ' Hospitals )', become paying 
patients to the ex~ent that the Act requires . payment from the em­
ployer and continue as paying patients in hospitals whe.re . injured 
pers·ons able to pay must pay if they are able to do so. 

Very truly Yours, 

DEP AR'J_'MENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General~ 

Criminal law-Parole of prisoners-Recommendation of prison inspectors-Acts 
of June 19, 1911, P. L . 1055, and Jwne 29, 1923, P. L. 975. 

1. The Board of Prison Inspectors have no power to release a prisoner on 
parole at the end of his minimum term of sentence. They have only power to 
recommend. 

2. If the prison inspectors think that a prisoner should not be. paroled, they 
may take into consideration not only his concuct in prison, but whether or not 
there is a reasonable probability that the . convict will live and remain at. liberty 
without violating the law. 

3. in reporting to the Board of Pardons, the inspectors should state not oniy 
the prisoner's conduct whiie in prison, but also their '.reasons, · based on other 
grounds, for thinking that he should or should not be · released.-

December 10; 1923. 

Dr. Ellen C. Potter, Secretary of ·welfare, Harrisburg, Pa . . 

Madam: Thi~ Department has your letter transmitting to it, for 
its opinion, inquiries of the Board of Inspectors of the Western 
Penitentiary. 
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The_se "inquiries may _be stated under three heads which, with our 
opinion to each, are as follows: 

(1) Is it imperative llpon the Board of Inspectors to parole a 
prisoner ' up6n com:Pieti'o:ri . of his minimum _ sentence when his be-
havior in the prison has been good? -

There seems -to be- some misconception of _the province of the 
Board of Inspectors. It does not parole, simply recommends. 

"The power given tO the prison inspectors is not to 
release on parole at the expiration of the minimum term 
of the sentence, but is simply to 'recommend. 

There is nothing in the act making it obligatory on 
th~ - governor to adopt the recommendation of the prison 
inspectors." 

- Oom. ex rel. v. M cKent.y, 52 Sit-p-er Ot. _ 332, 340 . . 

,Section 6 of the Act o{ June 1!), 19H, P. L. 105·5, as amended by 
tl\e Act of June 29, 1923, P. L. 975, requires the Coi.1rt in s~riten~ing 
contj,cts . to a penitentiary to impos~ a maximum and a minimum 
term of imprisonment. ' _-

,Sections _81 9 and_ 11 -specify. the ciuties of the inspectors. They 
shall meet mon,thly _and hear applications for release on p~role from ' 
c.onvicts whose terms · will expire ~thi-';1 three months: They shall 

' ' 
determU;ie -whether or not there is a reasonable probability that any: 
such applicant, if paroled, -Will -live and remain at liberty without 
vfolating the law, if so, they shall recommend _to _the Governor that 
such convict be released. on parole, if-not they shall r.eport . in writ­
ing to the Governor, the reasons, in . detail, for not recommending a _ 
pa:role. 

In case a parole is recommended the recommendations shall in­
clude such _ rules and regulations for such convicts as the Board. of 
Inspectors may prescribe . together with certa~n data as prescribed 
in the Act. · 

(2) - What course should the Board of Inspectors follow in cases 
in which it believes the pris9ner should not be _ paroled . at the ex­
piration of hjs minimum sentence, not because of any misconduct 
whiie in the penitentiary, but because- the sentence thus served is 
riot adequate to the offense committed? 
--Se~tion !) of the aforesaid Act of 1911, provides that the Board 

of . Inspectors shall recommend a parole in those cases in which it 
finds "that there is a reasonable probability that such applicant 
( convkt) will live and ~eD?-ain at-liberty wjthout violating the law." 

The question naturany arises as to what matters are to be taken 
into consideration in determining this question. The intent of these 



376 OPINIONS OF THE ATTORNEY GENER.AL. Off. Doc. 

Acts is to stimulate proper conduct on the part of the convict and 
to affect his reformation, and his conduct in the institution is, prob· 
ably, the most important factor. 

"When the sentence is for an indefinite term, and the 
law prescribes a maximum punishment for the crime 
committed, the prisoner in contemplation of that law 
is committed for the full term, but may secure a release 
at a much earlier period if by his deportment and good 
conduct he proves himself worthy of the clemency which 
it is the policy of indeterminate sentence laws to ex­
tend him." 

Commonwealth v. Kalch, 239 Pa. 533, 542. 

As to what other matters are to be considered by the Board of 
Inspectors in arriving at its conclusion it must be the judge. The 
Act of 1911, supra, provides in Section 7 that it shall have for its 
use certain data which has no reference to the conduct of the con­
vict while in the penitentiary, including stenographic notes of testi­
mony taken at the trial. It would be useless to gather this data 
and consider it if the recommendation of the Board were to depend 
wholly upon the conduct of the convict during his term in the peni­
tentiary. 

However, the Court having fixed the minimum sentence and the 
general policy of the law being to discharge upon the expiration of 
the minimum sentence, the Board should be careful not to set its 
judgement up against the judgment of the Court upon the question 
as to what is an adequate sentence for the offense committed. 

The Act places upon the Board of Inspectors the responsibility of 
determining whether or not "there is a reasonable probability that 
the convict will live and remain at liberty without violating the 
law", and if the conscience of the Board will not permit a favorable 
recommendation on account of the length of time served or for any 
other reason, it should in its return give its reasons for not recom­
mending parole and should also state its findings as to the conduct 
of. the convict while in the penitentiary in order that the Board of 
Pardons may have the benefit of that finding in the final determina­
tion by it of the application for parole. 

I think it clarifies this whole situation if it be borne in mind 
that the Constitution places the right of granting commutation and 
pardons in the Governor and restricts his action to such cases as 
are approved by the Pardon Board. ViThether or not the Legislature 
could place that authority somewhere else to run concurrent with 
the authority of the' Governor need not be considered because the 
Legislature has not attempted to do so. The Legislature has di­
r ected that persons sentenced to the penitentiary shall be given a 
maximum and a minimum term and at the end of the minimum term 
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the Board of Inspectors shall submit a recommendation to the Board 
of Pardons which shall be acted upon by the Board of Pardons and 
a recommendation made to the Governor,. The province of the Board 
of Inspectors is merely advisory, but it has full discretion to recom­
mend for or· against parole. 

'(3) Should the Board of Inspectors recommend what action the 
Pardon Board should take on applications for pardon made on be­
half of prisoners con.tined in the institution over which the Board 
of Inspectors presides? 

This question may be best answered by reminding you that the 
matter of . making a recommendation to the Pardon Board upon 
applications for pardon is entirely optional with the Board of In­
spectors. No law places such a duty upon the Board of Inspectors. 
The Board of Pardons sits monthly, hears arguments pro and con 
upon the question, studies the whole case and may rec_eive additional 
evidence. 

The Board of Inspectors has no such opportunity. In my opinion 
the Board of Inspectors, as a Board, should not make any definite 
recommendation. On applications for pardon it may remain inactive, 
or file a report on the conduct of the applicant while within the peni­
tenti~ry. This does not affect the right of any member of the 
Board of Inspectors, in his individual capacity to furnish in the 
regular way to the Board of Pardons any evidence he may have 
upon a case at issue. The Pardon Board will of course treat all 
such information merely as other evidence in forming its recommen­
dation on the application. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

By JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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Tubermtlosis H ospitals.-Trut;tees-Comrnon Pleas Court-:--11fiivisterial Duties-
Suprerne Court--Jurisdiction-------Aot of 1921, P. L. 944·. . 

Where a county hospital for the treatment of persons. afflicted with tuberculo~is 
has been established under the provisions of the Act of Ma;y 20, 1921, P: L. ~44, 
and th.e judge or judge.s of the Court of Common Plea"s of th.at county r!')fuses 
or neglects to appoint trustees for its managetnent, · a petition may be presented 
to the Supreme Court asking for a writ of mandamus to compel the_ making . of 
such appointml'nts. 

December 17, 1923. 

Doctor Ellen 0. Potter, Secretary of Welfare; Harrisburg, Penna. 

Madam: Your inquiry of December 1, 1923, in reference to ap­
pointment of trustees of county hospitals for the treatmeut of per­
sons afflicted with .tuberculosis; b.as been received by this Depart, 
ment. 

. . . 
'L'he Act of May 20, 1921, P. L. 944, provides as follows: 

"Section 1. Be it enacted, &c., That whenever one 
hundred or more .citizens, residents of the county, peti­
tion the county commissioners for the establishment of 
a cqunty bospital for the treatment of persons afflicted 
with tuberculosis, such commissioners shall, at the next 
generalor municipal election, submit to the voters of the ' 
county the question whether or not the county shall 
establish such hospital. Such questiOn shall be printedJ 
at the foot of the ballot, and shall be in . the form pro-
' ided by the general election l\lWS for th.e subm.ission of 
such questions. The vote on such question shall be re­
turned in the manner prescribed by the general elec­
iion laws. 

Section 2. If a majority of the voters voting upon 
~uch question at such election shall be in favor of the 
establishment of 'the hospital, the county commissioners 
shall have plans and specifications prepared, and shall 
~elect and purchase a site for such hospital. Such plans 
and specifications and the location of such site shall be 
approved by the Commissioner of Health before the con­
struction of any building is commenced!. 

Upon the approval by the Commissioner of Health of 
the plans and specifications and the location of such 
hospital, the hospital shall be constructed and equipped 
in the same manner as other county buildings are eon­
structed and equipped. 

Section 3. Such hospital shall be managed by a 
board of trustees, consisting of five members, who 
shall be electors of the county, one of whom shall 
be a licensed physician. Such trustees shall be ap­
pointed) by the court of common pleas, one for a term 
of five years, one for a term of four years, one for a term 
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of three years, one for a term of tw:o years, and one for 
-~ ~erm qf one year, ~r until their successc;rs are ap: 
pomted and have qualified. All appointments thereafter 
shall be for a full teri:n of five years. All vacancies in 
the membership of the board shall be filled by the court 
of common pleas, upon the petition of the· remaining 
members of the board." * * * * 
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The Act of April 3, 1923, P. L. 52, amends Section 2 of the Act 
of 1921, and provides as follows: 

"Section 2. If a majority . of the voters; voting upon 
such question at such election, shall be in favor of the 
establishment of the hospital, the county commissj_on­
ers, county controller, where such office exists, ,and 
board of trustees, hereafter provided for, shall have 
plans and specifications prepared, and shall select and 
(purchase) acquire a site for such hospHal by purchlJ,se 
or condemnation, with the same power and! with the 
like procedure as land is now acquired under existi:µ.g 
laws by school districts, for school purposes,-the coun­
ty commissioners exercising .the authority exercised by 
school dJirectors for that purpose. Such plans and speci­
fications and the -location of such site shall be ap­
proved by the Commissioner of aealth before the con­
struction of any building is commenced." * * * * 

As I understand your inquiry, some of the Judges of the Courts 
of Common Pleas in this State have refused or neglected to appoint 
trustees as provided for by the Act above quoted, and you want to 
know if they can be compelled! to make such appointments. 

The . Constitution.. of the State, in Article V Section 3, provides: 

"The jurisdictjon of the supreme court shall extend 
over the state, and the judges thereof shall,. by virtue 
of their offices, be justices of oyer a,nd terminer lJ.np. ~en­
eral jail delivery in the several counties; they shall 
.have odginal jurisdiction in cases of injunction wbere 
a corporation is a party defendant, of habeas corpus, 
of mandamus to courts of inferior jurisdliction, and of 
quo warranto as to an · officers of the commonwealth 
whose jurisdiction extends over the state, but shall not 
exercise any other original jurisdiction; they shall have 
appellate jurisdiction, by appeal, certiorari or writ of 
error in all cases, as is now or may hereafter be pro­
vided by law." 

The Supreme Court of our State, both ·before andJ since the above 
constituti<»nal provision was adopted, has uniformly held that a man­
damus will be .. awarded fo compel the performance of a ministerial 
duty by an inferior court, and in fiopimonwealth vs .. Hartranft, 77 
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Pa-. 154, it was held that under Section 3, Article V of the Constitu­
tion the jurisdiction of the Supreme Court in mandamus is expressll' 
limited to courts of inferior jurisdliction. 

In Commonwealth ex rel. vs. Cochran, Secretary of the Land office, 
5 Binney 87, it was held: 

"Where a ministerial act is to be done and there is 
no other specific remedy, a mandamus will lie to do the 
act required; but where the complaint is against a per­
son who acts in a judicial or deliberative capacity, he 
10ay be ordered by a mandlam.us to proceed to do his 
duty t>y deciding and acting according to the best of his 
jnctgment." 

In Commonwealth vs. Bunn, 71 Pa. 405, "mandamus lies to en­
force ministerial acts although to be performed by a judicial officer." 

In Douglass vs. Comnionwealth, 108 Pa. 559, the Court said: 

"Where the complaint is against persons who act in 
a judicial or deliberative capacity they may be ordered 
by mandamus to proceed to do their duty by deciding 
and acting according to the best of their judgment." 

In Dechert, Controller, vs. Commonwealth, 113 Pa. 229, the Court 
held: 

"It is well settled that mandamus will lie to compel 
the performance by public officers of duties purely min­
isterial in their character." 

In Powel's Estate, 209 Pa. 76, the following was held by the Court: 

"If a court is evading its duty by refusing or neglect­
ing to proceed, the Supreme Court may command it to 
hear and determine the case." <t * * * 

In 26 Cyc. of Law and Procedwre, 192, it is laid! down as a general 
principle "where a duty is imposed upon a judge or tribunal, and 
no discretion as to its performance given, performance may be com­
pelled by mandamus." 

Is the appointment of trustees for hospitals for the treatment of 
persons afflicted with tuberculosis a ministerial act? 

A ministerial act is-

"An act which a person perfo<·ms in a given state of 
facts, in a prescribed manner, in obedience to the man­
date of legal authority, without regard! to or the ex­
ercise of his own judgment upon the prop~iety of the 
act done." 26 Cyc. of Law and procedure, 793. . 



No: 5 OP.INIONS OF THE ATTORNEY GENERAL. 381 

In at least one specific case before your Department all the pre­
liminary requirements of the law have been complied with and we 
therefore have a given state of facts. One hundred or more citizens, 
residents of the county, have petitioned the county commissioners 
for the establishment of a county hospital for the treatment of per­
sons afflicted: with tuberculosis. The Commissioners have submitted 
to the voters of the county the question whether or not the county 
shall establish such hospital. The question has been submitted as pre­
scribed by the Act of Assembly, and the vote thereon has been re­
turned in the manner prescribed by the general election laws. A ma­
jority of the voters voting upon the question at the election have 
voted in favor of the establishment of the hospi~al. 

The appoinment of trustees to manage such hospital should there­
fore be made in the prescribed manner in obedience to the mandate 
of the Act of Assembly. 

If, therefore, the Court of Common Pleas of any county refuse or 
neglect to make appointment of trustees as provided for in the Act 
of May 20, 1921, P. L. 944, I advise you that under the constitutional 
provision and the decisions of the Supreme Court, a petition may be 
presented to the Supreme Court asking for a writ of mandamus to 
compel the making of such appointments. 

Very truly yours, 

DEPARTMENT OF JUSTICE 

By J. W. BROWN, 
Deputy Attorney General. 

Mothers' assistance-Remarriage of ·mother-Desertion by husband--Absenae f'or 
more than seven year!f--Dea.thr--Act of July 10, 1919. 

1. Under the Act of July 10, 191fl, P. L. 893, where a mother with four 
dependent children remarries after the death of her . husband, but thereafter 
secures a divorce from her ' second hu-sband, she is entitled to assistance from 
the Mothers' Fund if she is poor, of proved character, and the children are still 
dependent upon her for support. 

2. Where a woman is deserted by her husband, and she is not able to find 
him for seven years, she is· not entitled, after the expiration of that period, to 
assistance from the Mothers' Assistance Fund on the presumption that her hus­
band is · dead. 

December 19, 1923. 

Miss Blanche E. Stauffer, Supervisor, Acting for Miss Bogue, Moth­
ers' Assistance Fund, Harrisburg, Penna. 

Madam: Your letter of the 14th instant asking for an opinion 
from this Department covering two distinct cases, has been referred 
to me. 
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The first case is that of a mother whose husband died leaving her 
with four dependent children. The mother remarr-ied; but secured a 
divorce some time later. There were no children by the second mar­
riage. 'J'he mother has the four children by her first marriage with 
her, and you now desire to be advised if she is entitled to assistance 
from · the Mothers' Assistance Fund. 

The Act of July 10, 1919, P. I,. 893 repeals and takes the place 'of 
two previous Acts,-The Act of April 29, 1913, P. L. 118, and the 
Act of June 18, 1915, •P. L.1038. The title of the Act of 1919 be­
gins with these wordls: "Providing for assistance to certain moth­
ers,'' and while I cannot find that the A.ct has ever beeii construed 
by any of the courts, its meaning is not difficult to understand. 

Section 6 of the Act provides as follows : 

"It shall be the duty of the board of trustees to pro­
vidle, from the funds made available under the provi­
sions of this act, as ·aid in supporting their children in 
their own homes, assistance to poor and dependent 
mothers of proved character and ability, who have chil­
dren under the age of sixteen years, and whose hus­
bands are dead, or permanently ·confined! in institu­
tions for the insane." 

As was said by Deputy Attorney General Swope in an opinion 
to your Department: 

"Under this section there are three qualifications for 
the mothers who are to receive assistance from this 
Fund: (1) they must be mothers who are supporting 
their children in their own homes; (2) they must be 
poor and dependent mothers of proved character and 
p,bility who have children under the age of sixteen 
years; (3) they must be mothers whose husbands are 
dead or permanently confined in institutions for the 
insane." 

In the case now under consideration, the mother is supporting 
the children in their own home. She is poor and dependent, of 
proved character and ability, and has children under the age of 
sixteen years. Her husband, the father of the children who are with 
her and who are under the age of sixteen years, is dead. The chil­
dren, so far ,as is shown, never left the home and care of the mother. 

The real purpose of this legislation was undoubtedly to alleviate 
the condition of want and depend.ence of fam~lies which have ,per­
manently lost the usual and natura1 support furnished by the father 
and husband. The law was passed as much for the benefit of the 
dependent children as for the mother, and to hold that a motbe~, 
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under the facts as given in this case is not entitled to assistance 
would be to deprive the children of that aid to their support in­
tended by the Act. 

The effect of the divorce was to restore · her to her former condi­
tion and. to give to her the rights she had before the marriage. She 
is in the same position she would .have been if such marriage had 
never taken place. · Why then shall she be deprived of the privilege 
of seeking assistance from · a source provided by a beneficent law. 
As was· said by Mr. Justice Agnew in Overseers of Williamsport vs. 
Overseers of Eldred, 84 Pa. 429: "H~manity and law, its handmaid, 
do not say nay." · · 

You are therefore advised in this case that the mother is entitled 
to assistance from the Mothers' Assistance fund. 'l'he right of this 
mother tb assistance, if her second husband was not divorced from 
her and was living is not decided. That ·question can be passed upon 
when, if ever, it arises. 

The second case you ask to be advised about is as follows: 

A woman was deserted by her husband more than seven years 
ago and all efforts to focate him have failed. Is she e.ntitled to as­
sistance froin the Mothers; Assistance Fund on the presumption 
that her husband is dead? 

While the rule is well settled for most judicial purposes that 
there is a presumption of the death of a person of whom 
no account can be given at the expiration of seven years from. the 
time he was last known to be living, this presumption, like all others 
of fact, may be overcome by legitimate evidence opposed to it. 

The language of the Act of June 18, 1!)15, P. L. 1038, and of July 
10, i919, P. L. 893, is identical in referring to mothers entitled to 
assistance. The language i~ as follows: "whose husbands are dead 
or permanently confined in institutions for the insane." 
· .. While the Act of 1919 has never been >passed upon by. the courts, 
the Act of 1915 has been, and th~ very question here being considered 
bas been decided. In Commonwealth em rel. Mothers' Assistance 
Fund vs. Powell, ~56 Pa. 470, the Supreme Court held the women 
for whom charitable provision is made under the Act of June 18, 
1915, amending the Act of April 29, 1913, are not as under the Act 
of 1913, . thpse whose husbaI).dS 'have a.bandoned them but "those hus­
band~ , are dead or permanently •COnfitted in institutions for . .the 
insane," and the word "dead" as used in such act is to be given Hs 
popular, natural and ordinary meaning, and an award cannot be 
made upon a presumption of death arising from the absence of the 
husband for seven years. 
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The Supreme Court said: 

"When the legislature made prov1s10n for women 
'whose husbands are dead,' it is to be conclusively pre­
sumed that husbands a-ctually dead, and not merely 
presumably so, were in the legislative mind. The wh~le 
matter was the legislative consideration, and the legis­
lature might have extended the beneficent provisions of 
the Act of 1915 to women whose husbands are presumed 
by the law to be dead; but it did not do so, and, until it 
does the act must be construed as it is written, and 
the '~ord 'dead' given its popular, natural and ordinary 
meaning; Commonwealth v. Bell, 145 Pa. 374; Keller 
v. Scranton, 200 Pa. 130." 

You are advised that a woman whose husband deserted her more 
than seven years ago and of whom nothing has been heard since is 
not entitled to assistance from the Mothers' Assistance Fund on 
the presumption that he is dead. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. w. BROWN, 

Deputy Attorney General. 

State Institutions-Allentown State Hospitai--Authority of the Commonwealth to 
compel the City of Allentown, which owns its oiv'n water-81tpply system, to 
furwish adequate water supply for fire protection to said institution, owned by 
the GorYl!rrtonwealth and situated within the city boundaries-Acts of March 12, 
1867, P. L. 388, Section 27, Paragraphs 113 and 20, M<trch 22, 1870, P. L. 514, 
Section 4, May 23, 1874, P. L. 230, Section 20. 

The municipal authorities of Allentown (which city owns its own water supply 
system) have exclusive control of the question of furnishing water supply and 
apparatus for the Allentown State Hospital, located within that city. The 
grant of authority to city to supply water and apparatus is essentially discre­
tionary. The Commonwealth cannot maintain an action to increase the amoun:t 
cf water for fire-protection purposes now supplied to said hospital or to the 
vicinity thereof. 

. April 30, 1924. 

Honorable C. W. Hunt, Deputy Secretary of Welfare, Harrisburg; 
Pa. 

Sir: Your recent letter to this Department sets forth the follow­
ing facts concerning the la·ck of fire protection for the Allentown 
State Hospital. 
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"The Allentown State Hospital is wholly without 
fire protection from the City or through its own facil­
ities, and in case of any fire that got beyond the control 
of a chemical cart, at the mercy of a conflagration; even 
the relaying of city steamers from Hanover Street would 
be ineffectual because the main supply line of this 
street is too small to furnish more than a couple of fire 
streams. 'fhe use of steamers drawing upon the pres­
ent reservoir would only supply water for a few hours 
an an insufficient amount to fight a real fire here." 
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And you make the following inquiry: Does the Commonwealth 
have the power to compel the •City of Allentown, which owns . its 
own water supply system to furnish adequate water supply for fire 
protection purposes to an institution _owned by the Commonwealth 
and wholly within the city boundary? 

Allentown was incorporated as a City by the Act of March 12, 
1867, P. L. 388. By Paragraph 18 of Section· 27 thereof, the City was 
granted power "to make regulations relative to the cause and man­
agement of fires, and within such limits, within the city, as they may 
deem proper; to presuibe, and to authorize the city authorities to 
appropriate money for the purchase of fire engines, for the use ·of 
said city and fire companies." And1 by Paragraph 20 of the same 
section it was empowered, among other things, "to provide a supply 
of water for the use of the inhabitants, to make all needful regula­
tions for the protection of the pipes, lamps, reservoirs, and other 
constructions, or apparatus, and to prevent the waste of water so 
supplied.'' · 

By a 'supplement to the Charter of said City, approved March 22, 
1870, P. L. 514, in Section 4 thereof, it is provided as follows: 

"'L'hat the councils of the city of Allentown shal'l have 
power and are hereby authorized to supply with water 
the . said city of Allentown, and such persons, partner­
ships and corporations therein as may <liesire to use the 
same, at such prices as may be deemed just and right; 
and for that purpose to make, erect and maintain 
all proper works, machinery, cisterns, buildings, 
pipes and conduits for the raising, reception and con­
veyance of water, and also to extend, enlarge and in­
crea~e ·the capacity oj' sud1 works .and machinery, 
should necessity require it; and in order to effect th,e 
object and purposes aforesaid, all the rights, privileges 
and franchises heretofore, by their .several acts of in­
corporation, or otherwise, granted to, or vested in, the 
Allentown water company, are herebv extended and 
conferred upon said councils."· -

The City of Allentown accordingly purchased the water plant 
and syi:;tem of the Allentown Water Company and is at pre.sent 
the owner of its water system. 

U-25 
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On September 23, 1874, Allentown surrendered its old Charter 
and accepted the provisions of the Act of May 23, 1874, P. L. 230. 
By the terms of this Act none of the former powers, privileges, and 
franchises enjoye·d by the City of Allentown not inconsistent with 
the provisions of the Act of 1874, were surrendered. Under Clause 
9 of Section 20 of this Act the City was granted the power "to have 
at all times the exclusive right to supply with water, the City and 
such persons, partnerships, and corporations therein as may desire 
the same," and to maintain proper water works, pipes and conduits 
for the distribution thereof; and in Clause 25 of the same section it 
was empowered "to procure fire engines, hooks, ladders, buckets, 
and other apparatus, and to organize fire engine, hook and ladder, 
bucket companies, and to pre~ribe rules of duty and the government 
thereof." 

The Municipal Corporation Acts of Assembly applicable to third 
class cities, of which Allentown is one, which have been passed since 
the aforementioned Act of 1874, make no material changes in the 
provisions of the Act of 1874, so far as the matter under discussion 
is concerned. It is therefore unnecessary to refer to them. 

In Judge Dillon's excellent work on Municipal Corporations Vol. 
III, page 2301, he says: 

"The protection of all buildings in a city or town 
from destruction or injury by fire is for the benefit of 
all the inhabitants and for their relief from a common 
danger, and :municipalities are usually authorized by 
statute to provide and maintain fire. engines and to 
supply water for the extinguishment of fires. Those 
statutes generally do not impose any duty, and, when 
availed! of, the task undertaken is discretionary in its 
character. The grant of such power must be regarded 
as exclusively for public purposes and as belonging to 
the municipal corporation, when assumed, in its pub­
lic, political, or legislative character. A city, therefore, 
does not, by accepting or acting under such a statute, 
and building its water works, enter into any contract 
with or assume any implied liability to the owners of 
property to furnish means or water for the extinguish­
ment of fires upon which an action can be maintained." 

This quotation is fully in accord with the law' in Pennsylvania. 

In the case of Grnnt vs. City of Erie, 69 Pa. 420, the facts indicate 
that the City of Erie pursuant to an Act of Assembly authorizing 
the City to establish a number of reservoirs "to supply water in 
case of fire," did so establish a system of reservoirs, but allowed one 
of ttiem to fall into decay so that it became useless. The plaintiff 
in the case alleged that in consequence of the fact that the City had 
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allowed the reservoir to fall into decay and no water was main· 
tained therein, a valuable block of buildings belonging to him was 
destroyed by fire. His action was against the City for negligence 
in the maintenance of the reservoir. The lower court directed a 
verdict for the defendant and the judgment was later sustained by 
the Suipreme Court in an opinion by Sharswood, J., wherein the· 
principle laid down in the case of Oarr vs. The Northern Liber.tieiS, 
35 Pa~ 330, is affirm~d, and the Court in affirming this opiriio11i 
quoted from the opinion of Chief Justice Lowrie, as follows: · 

"We do not admit" that the grant of authority ~o 
the corporation to 'construct sewers, amounts to an im· 
position of a duty to do it. Where any person has a 
right to dema,,nd the exercise of a public function, and 
there is an C)fficer or set °'f officers authorize,d to exerci_se , , 
that function, there the right and the authority give 
r:ise to the duty; but when _the right depends upon the 
grant of authority, and thaf authority is esse,ntially dis­
c_retionary, no legal duty is imposed." 

..... ,· 

These decisions have been followed and affirmed since by the Supreme 
Court 9f Pennsylvania in several important decisions: Et,han vs. 
PhiZa., 196 · Pqr_ . . 302 j .~m.ith 'l'8. Selinsgrove Borough, 199 Pa. 615 j 
Thomp.'lon vs. ; Spr.i.rigfield 1Vater Co., 215 Pa. 2'15j McDade vs. City 

_of Chester, 117'Pa. -414. ' ·· 
We find a considerable number of decisions, by the courts of other 

States, ;hich i_ndfcate a very . general view that t\le powers con· 
ferred by the law of the State upon its municipal corporations to 
established water works and · fire departments are, in their nature, 
legislative · and governmental. , An important decision. iri this re­
spect is the case of Tainter vs. City of Worceste·r, . . 123 Mass. 311, 
where it was said. by the c<;mrt: 

"The protecti0n of all buildings in a city or town 
from destructiO:ri ·or inJury by fire is for the benefit of 
all the inhabitants and for 'their relief from a common 
dange'r; and cities and towns are therefore authorized 
by general · laws to provide and maintain fire engines, 
etc., to supply water for the extinguishment of fires. 
The city did not, by accepting the statute, and building 
its waterworks miderdt, enter into any contract with, or 
assume any liability to, the owners of property to fur- . 

. nish . means or wat~r for the extinguiShment of fires 
upon "~l).i<;!h an 'actio.n can be maintained." 

Neither the ·Act of Incorporation of the City .of Allentown; the 
supplements thereto, the Municipal ·Corporation Act of 1874 accepted 
by said City when it surrendered its charter, nor any of the muni­
cipal corporation :4\;~ts applicable to third class cities passed since 
the Act of 1874, impose any· legal fiuty .on the City of Allentown 

http://under.it
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to supply water for fires that might occur. Whether the City of 
Allentown did so or not was a matter of municipal discretion. The 
further fact that it was actually attempted, either by itself or by 
another at its instance, in no wise affects the matter whatsoever. 
If it was not required in the first instance to accomplish it no obli· 
gatio.n rested upon it to increase the supply, or even continm~ the 
supply, after it had once been accomplished. 

The question might be asked in this connection,-does The Public 
Service Company Law of Pennsylvania afford any remedy te this 
case? It d_oes not. In the case of Barnes Lawndry Co. vs. Pitts­
burgh, 266 Pa. 24, which case was one where the lower court dis­
missed a . bill in equity for an injunction and for a refunding of 
excessive water rates by the City of Pittsburgh, Moschzisker, J., 
rendering the opinion of the Court, said on page 33: 

"While the statute declares the phrase 'public service 
company' comprehends 'water corporations,' it also, in 
effect, stipulates the latter term shall 'not include mu­
nicipal corporations' or their regulation, even when 
rendering the same kind of service as the former class 
of companies, except as otherwise (to the limited ex· 
tent} provided in the act. There being several provi· 
sions in the act governing municipalities, which state 
the exact juridiction of the commission in those par­
ticular instances, but nothing whatever concerning its. 
power to regulate the rates and charges of such (mu­
nicipal) corporatfons (keeping in mind the rule that 
bodies like our Public Service Commission are purely 
creatures of statute, having the pewers there named 
and no others, which prescribed powers are not to be 
extended by implication 'beyond what may be necessary 
for their just and reasonable execution': The People v. 
Willcox, 200 N. Y. 423, 431; State ex rel. v. Pub. Ser· 
vice Com'rs, 270 No. 429, 443; Kephart, J., in Lycoming, 
etc., Co. v. Pub. Serv. Com'rs, 67 Pa. Superior Ct. 6-08, 
611; Cincinnati v. Pub. U. Com., 96 Ohio 270, 274), it 
cannot,· by any proper rule of construction, be held that 
the present legislation controls municipal corporations 
beyend the limited extent therein expressly provided." 

The limitations therein referred to do not in any way include the 
right to furnish water for fire protection purposes. 

You are therefore advised that the question of furnishing suf· 
ficient water supply and apparatus for the extinguishment of fires 
which may take place at the Allentown State Hospital located with· 
in the City of Allentown, is within the e:xclusive control of the 
municipal authorities of said City, which City owns its own water 
system, that the grant of authority to said City to supply water 
and apparatus for the aforementioned purposes is essentially dis-
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cretionary, and that the Commonwealth can maintain no action 
to increase the supply of water now furnished to said Hospitiil or 
to the vicinity thereof for fire purposes. 

We suggest that yon communicate with the Superintendent of 
State Police and request that the Chief of the Bureau of Fire Pro­
tection of his Department or an inspector of said Bureau make an 
inspection of the local facilities and conditions of said Hospital and 
mak~ recommendations to your Department as to what fire extin­
guishing apparatus and chemicals should be installed in said Hos­
pital for protection of the sam~ from fire hazards, upon which recom­
mendations you can take the proper action. 

Very truly yours, 

DEPARTMENT OF JUSTICE°, 

By PHILIP S. MOYER, 
Deputy Attorney General. 

Penal Institutions-lVestern Penitentiary-Supplies for use in the construction 
of the new pe.n,t.i.tentiary at R .ockview--Where payable-Acts- of. March 3(), 
1811, ['. L. 145, .March 30, 1911, P. L . 32, April 18, 1919, P. L. 89, No . 16-A 
of 192.1, App. Acts, page .140, Ji.me 7, 1923, P. L. 498, Section 3 and 9. 

Prior to June 15, 1923, a number of contracts were entered into between the 
Bo_ard of Inspectors of the Western Pe!l-itentiary and ceFtain contractors, cover­
ing the furnishing of materiaJs and supplies to be used in the erection of the 
new penitentiary. On- the date ··mentioned, the said Board was ·abolished by 
operation of the Administrative Code, approved June 7, 1923; and the admini$­
tration of the penitentiary was turned over to the Board of Trustees, a new 
administrative agency cre!lted by the Code. The abolition of the Board of Jn.· 

-spectors by the operation of the Administrative Code did not render unavailable 
f~r the payment of the contractors under outstanding contracts · the unexpended 

'ba1ance .of the appropriation made to the Board of Inspectors in 1921. The 
Auditor General, under the Act of 1811, supra, if satisfied -that t):J,e amounts 
claimed are correct, may draw pis warrants against 1921 appropriation for pay­
ment of the claims referred to. · 

J u_ne 12; 1924. 
. . -

Dr. EUeu C. Potter, S~cretary of Welfare, Harris]?urg, Pennsylvania. 

Mad!lJil: You have asked to be aidwised whether the Contractors 
who have been furnishing supplies for use in the construction of the 
new Western Penitentiary at Rockview, Centre County, can be paid 
out of the unexpended balances of 1921 Appropriation to the Board 
of Inspectors Gf the Western Penitentiary (Act No. 76-A, 1921 Appro­
priation Acts, page 140). 
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The relevant facts are as follows: 

The Act of March 30, 1911, P. L. 32 auth~rized the Board of I,n­
spectors of the Western Penitentiary to acquire land and proceed to 
build a new penitentiary thereon, appropriating three hundred thO!}­
. sand dollars ($300,000) for the purpose. This money was "to . be 
drawn from the State Treasury as the same may be required,, on 
warrants drawn by the Auditor General in th,e usual manner, . based 
c.n vouchers or statementS" to be approved by the Governor befor.e 
such warrants are issued." 

The Act of May 27, 1921 to which reference has already been made 
appropriated an additional three hundred thousand dollars ($300,-
000) to the Board of lns'Pectors of the Western Penitentiary for the 
continuance of the work of erecting, constructing and equipping the 
new penitentiary at Rockview. The Act of 1921 is a supplement to 
the Act of 1911 so that the provisions of the Act of 1911 governing 
the manner in which the money appropriated shall be drawn from 
the State Treasury would apply under the Act of 1921 as well as 
under the original Act of 1911, but for the passage of the Act of 
April 18, 1919, P. L. 89 which repealed "all ~ * * parts of acts which 
l'equire the approval <;if the Governor to any warrant voucher .. o.r 

. el aim for . the expenditure. of public moneys.~ ' There is, .therefore, 
no· existing statutory provision establishing any special method of 
withdrawing funds from the 1921 appropriation to which we have 

·referred. 
Prior to June 15, 1923 a number of contracts were entered · int0 

:between the Board of Inspectors of the Western Penitentfacy .aiip. 
persons', associations and corporations which were to furnish .ma­
terials and supplies to be used in the erection of the new Peni-

-'fentiary. All of these contracts were entered. into and executed as 
provided by law. All of them specify that the contractors s·hall be 
paid upon .delivery of the materials and supplies which they agreert 

. to furnish "andi the acceptance thereof by the Superintendent. of 
"Construction of said new Western Penitentiary." 

On June 15, 1923 -the Board of Inspectors· of the Western Peni­
tentiary was abolished under the Admi.nistrative Code approved 
June 7, 1923·. The administration of the Western Penitentiary was 
turned over to the Board of Trustees of the Western Penitentiary, a 
new administrative agency created by the Code . . 

The question before us is whether the abolition of the Board 9f 
Inspectors of the Western Penitentiary rendered unavailable for 
the payment of the contractors under outstanding contracts the un­
expended balance of the 1921 appropriation to said Board of In­
s-pectors. 
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The contracts in question were entered into by the contractors 
upon the faith of the 1921 Appropriation. That being the case it 
would have been impossible for the 1923 Legislature to have repealed! 
expressly the 1921 Appropriation Act to the extent to which it had 
been encumbered by the execution of contracts involving payments 
out of it. Article I, Section 10 of the Constitution of the United 
States which prohibits any State from passing any law impairing 
the obligation of contracts is a complete bar to such legislative 
action. Many authorities· could be cited to sustain this proposition, 
but it is so plain and so well established as to render the citation of 
authorities superfluous. 

· Accordingly, even if the Legislature in the Administrative Code 
had attempted either directly or indirectly to render unavailable 
the unexpended balance of the 1921 Appropriation the Act of the 
Legislature would have been void and of no effect to the extent to 
which the 1921 Appropriation had been charged with outstanding 
contractual liabilities. The Legislature did not, however, either 
expressly or by implicaton endeavor to accomplish this result. ou · 
the contrary Section 9 of the Administrative Code provides·: 

"All existing contracts and obligations of the * * * * 
commissions .,. * * * abolished by this act shall remain 
in full force and effect, and shall be performed by the 
departments·, boards or commissions to which the rights, 
powers, duties and obligations of such governmental 
* * * commissions * * * are transferred" ; 

and Section 3 of the Code provides that: 

"All rights, powers, and duties·, which have heretofore 
been vested in, exercised by, or imposed upon any 
* * * commission * * * abolished by this act, * * * and 
which are by this act transferred, either in whole or in 
part, to a department, board or commis·sion created by 
this act, · shall be vested in, exercised by, and imposed 
upon the department, board or commission to which the 
same are transferred by this act, and not otherwise ; and 
every act done in the exercis·e of such rights or powers 
and the performance of such duties· shall have the same 
legal effect as if done by the former * * * * commis­
sion * * * *." 

Plainly it was the intention of the Legislature when it provided 
that all existing contracts and obligations· should remain in full 
force and effect that contractors and obligees should be paid out of 
moneys previously appropriated for the purpose. 

The only possible objection to the payment of the claims of thes·e 
contractors might be that as the Board of Inspectors of the Western 
Penitentia~y was abolished that Board is not now in a position to 
issue requisitions against the 1921 Appropriation, and that the power 
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to issue such requisitions has not been specifically transf~rreq to 
any other agency. There are sE!veral answers to this possible 
objection. 

The first answer will be found in the language of Section 3 of th~ 
Code above quoted. The is·suance of requisitions was a power o.f 
the .Board of Inspectors of the vVestern Penitentiary, the powers 
ef which were transferred in part to the Board of Trustees of the 

·Western Penitentiary, and in part to the Department of Welfare. 
But it is not necessary to res'Ort_ to Section 3 of the Code to enable 

the claimants in question to be paid. There is nothing in the Con­
stitution or laws of Pennsylvania which requires a requisition to 
precede the is·suance of a warrant in this case. ' Ve have been unable 
to find any general law prior to the passage of the Administrative 
C.ode which requires requisitions to be presented to the Auditor 
General before he inay issue a warrant; and the Act of March 30, 
1811, P. L. 145 provides a method by which claimants may pres·ent 
their claims to the Auditor General directly without the intervention 
uf any department, board or commission. In the event that claims 
were so presented under the Act of 1811 the Auditor General in this 
case would undoubtedly be justified in demanding the certificate of 
the Superintendent of Construction showing that the materials or 
supplies were delivered to the penitentiary an.di accepted; but unless 
the Auditor General were to find that the amounts claimed or any of 
them were not correct it would be his duty, under the Act of 1811 
to draw his warrant against the 1921 Appropdation which, as we 
have previously shown, could no.t be repealed by the 1923 Legis'lature 
either directly or indirectly. 

You are accordingly specifically advised that the 1921 Appropria­
tion is available for the prompt payment of the contractors in 
question. 

Very truly yours, 

DEJP AR.TMENT OF JUSTICE, 

WM. A. SCHNADER., 
Special Devuty Attorney General. 
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fifoldiers and Sailors-Service Men-Inma.tes of Homes-Legal Residence-Funeral 
Empenses-Oounty Liable. 

Inmates of a Soldiers' and Sailors' Home have a l~gal residence in the respective 
counties where they last resided , before entering the home and the county from 
which an inmate of such home comes is the proper county to expen.d the sum 
of $75.00 towards the funeral expenses of an inmate who was a service man. 

October 29, 1924. 

Dr. Ellen C. Potter, Secretary of w·elfare, Harrisburg, Penna. 

Madam: Your communication stating that "the question has been 
presented to us by a member of the Board of Trustees of the Soldiers~ 
and Sailors' Home at Erie as to whether the Board of Trustees has a 
rjght to charge back upon the County from which an inmate of that 
home may come, the exp.enses of his funeral up to $75.00," and 
asking to be advised upon the question, has been received by thil'J 
Department. 

The Act of May 10, 1921, P. L. 473 to which the Act of May 31~ 
HJ23, P. L. 472 and the Act of June 219, 1923, P. L. 971 are amend­
ments provides: 

"That the term 'D.eceased Service Man,' as used in 
this Act, shall be defined and construed to mean and 
include any soldier, sailor, marine, or members of the 
enlisted nurse corps, having a legal residence within 
their county, who has died or shall :hereafter · die, any­
where within or without the United States * * * or of 
any honorably discharged soldier, sailor or marine wlw 
served or should hereafter serve in any such combative 
force of the United States during any war in which the 
United States 1rns been or shall hereafter be engaged." 

The two Acts of 1923 above referred to are exactly the same, ex­
cept the first Act provides that where the total expense of the fun­
eral of any deceased service man, including an allowance of $75.00, 
exceeds $300.00 the County Commissioner shall not contribute, and 
the second Act increases the total ,expense of such funeral to $400.00 
and provides : 

"The county commissioners of each' county in this · 
State are hereby authorized and directed to expend i:he 
sum of seventy-five dollars ($75.00) toward the fun.eral 
·expenses of any such deceased service man : Provided, 
however, That such county commissioners shall not con­
tribute any moneys toward the funeral expenses of any 
such deceased service m.en where the · total expense of 
any such funeral, including said allowance of seventy­
five dollars ($75.00), shall exceed four (three) hundred 
Q.ollars (~300.00) ($400.00), nor unless awlication for 
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the payment of such moneys shall be made within one 
year after the date of the burial of such deceased serv­
ice man." 

"Any such deceased service man" mentioned in Section 2 of the 
Act are the deceased service men referred to in Section one, and 
are those "having a legal residence within their county." 

The question, therefore, is: Ha:s an inmate of the Soldiers' and/ 
Sailors' Home a legal residence within the county from which he 
came to the home? 

Section 13, Article 8 of the Constitution of Pennsylvania, is as 
follows: 

"For the purpose of voting no person shall be deemed 
to have gained a residence by reason of his presence, 
or lost it, by reason of his absence, while employed in 
the service, either civil or military, of this state or of 
the United States, nor while engaged in the navigation 
of the waters of the state or of the United States, or 
on the high seas, nor while a student of any institution 
of learning, nor while kept in any poor house or other 
asylum at public expense, nor while confined in any 
public prison." 

In construing this Section of the Constitution, it was held in 
Registration of Voters in the City of Erie 21 Co. Court 473 that a 
soldiers' and sailors' home is clearly an asylum within the meanin~ 
of the law, and that inmates of such a home are legal voters, if 
01.herwise qualified, in the respective <listricts where they last re· 
sided before entering the home, and not in the district where the 
home is located. 

In passing upon the legal residence of an inmate of the Soldiers' 
and Sailors' Home at Erie, after referring to Registration of Voters 
in the City of Erie, Supra, and the authorities therein cited the 
Court held in Bertch's Estate 45 County Court 642: 

"From these decisions it would appear to follow that 
the legal residence or domicile of Adam Bertch at the 
time of his death was in the county of Lancaster and 
not in the county of Erie. He was not a taxpayer in 
the county of Erie. He had no family residing therein 
and never had. He was not a voter in said county and 
never bad been. He was simply an ,inmate of the Penn­
sylvania Soldiers' and Sailors' Home in the city of 
Erie, and kept there at the expense of the State of 
Pennsylvania. As said by Judge Walling in the de­
cision above referred to, his relations were with the 
home and not with the city of Erie." 
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I, therefore, advise you that inmates of the Soldiers' and Sailors' 
Home have a legal residence in the respective counties where they 
last resided before entering the home and the county from which an 
inmate of such home comes is the proper county to expend the sum 
of: $75.00 towards the funeral expenses of an inmate who was a 
111·1Tice man. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 
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Banks and banking-Bwnks as sureties for notaries public and public officers­
. Act of May 16, 1923. 

The Act of May 16, 1923, P. L. 248, affects only State banks, incorporated bank­
ing companies, trust companies, savings banks and unincorporated banks, and such 
.such institutions may not after the date of the act become surety upon the bonds 
of notaries public and county officers. 

October 31, 1923. 

Honorable Clyde L. King, Secretary of the Commonwealth, Harris­
burg, Pa. 

Sir: Receipt is acknowledged of your letter of June 26, 1923, 
wherein you ask whether title insurance companies, fidelity insur­
ance, safe deposit, trust and savings companies heretofore autho1·­
ized to act in any fiduciary capacity, and who had accepted the prior 
acts of the Legis1ature, may continue to become surety upon the 
bonds of notaries public and county officers, or whether their powers 
have been curtailed, and if so, to what extent by the provisions of 
the Act of May 16, 1923, Act No. 161. 

The provisions of the Act of May 16, 1923 are brief. Parts thereof 
that are material to this question are quoted as follows: 

"That the word 'bank' as used in this act, means any 
State bank, incorporated bail.king company, trust com­
pany, savings bank, or unincorporated bank, heretofore 
or hereafter organized. 

"No bank shall become surety on any bonds, except 
that any bank which has qualified itself, under the laws 
of this Commonwealth to engage in a fiduciary business, 
.may become sole surety in any case where, by law, on.e 
or more sureties are or may be required for the faithful 
performance of the duties of any assignee, receiver, 
guardian, committee, executor, administrator, trustee, 
or other fiduciary, and may also become sole surety 
on any writ of error or appeal, or in any proceeding 
instituted in anv court of this Commonwealth in which 
security is or m

0

ay be required: * * * 

"Any bonds ,executed and delivered in violation of 
the provisions of this ~ct shall be null and void. 

"All acts or parts of acts inconsistent with this act 
are hereby repealed." 

(399) 
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Under the plain terms of this act any institution which comes 
within such definition of a "bank," that is, (a) any State bank, (b) 
incorporated banking company, (c) trust company, (d) savings bank, 
( e) or unincorporated · bank, is prohibited from becoming surety on 
any bonds, except that such institutions which have qualified under 
the laws of this Commonwealth to engage in a fiduciary business·, 
may do the bonding work that is usually don.e for fiduciaries. Com­
panies that do not come within such specific designation of a "bank" 
a~ used in this act, . are unaffected by it. The apparent purpose of 
the act is that of limitation and restriction only on banks. T.hey 
are prevented from engaging in the bonding business general1y, and 
permitted in a .limited way only where they have legally become en­
titled to engage in a fiduciary business. 

The act which permits banking companies, iRcorporated and ·or­
ganized under the laws of this Commonwealth, to act in fiduciary 
capacity is that of July 17, 1919, P. L. 1032. Sections 1, 2 and 4 are 
as follows: 

"That corporations organized or hereafter to be or­
ganized under the laws of the Commonwealth for carry­
ing on the business of banking, and having capital stock 
at .least equal to the capital stock which trust <;ompanies 
are required by law to have, may be grant.ed, by special 
permit, the right and po,\l'er to act as trustees, executor, 

. administrator, registrar of stocks and bonds, guardian 
' ' of ·estates, assignee, recei ve1~, committee of ' estates of 

lunatics or habitual drunkards, or in any other fiduciary 
capacity in which trust companies organized under the 
laws of this Commonwealth have authority and are per-
mitted to act. · 

"Such rights, powers and. privil.eges shall be e._.._er­
cised by State banking companies for and during the 
term of t.he charter. of said banking companies and any 
renewal and extension thereof. 

"Banking corporations. exercising the rights and 
powers conferred by this act, shall not be required to 
execute the bond usually required of individuals, but 
shall have the power to execute any bond required by 
law when acting in any fiduciary capacity." 

The efl'ect of the com1jliance with . this act is that of reincorpora­
tion with the right and power to act as trustee, executor, ~· * * "or 
in any other capacity in . which trust companies organized under the 
laws of this Commonwealth have authority and are permitted to 
act." 
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It will be noticed that this act gives Banking ~orporations the 
right and power to act in certain specific capacities of a recognized 
fiduciary nature, or in any other fiduciliry capacity in which trust 
companies have authority to act. The act does not broadly give 
the same right to transact business that a trust company may have. 
It is always limited to a fiduciary capacity. Section 4 relates only 
to the bond which the company may give itself, and does not cover 
bonds for assignees, receivers, etc. There are several acts of assembly 
which extend powers to trust companies to become sole surety. The 
Act of May 16, 1923, No. 161 therefore has the effect of removing 
any doubt, as to just what general bonds a bank qualified for a 
fiduciary business inay execute, and in addition to the generally 
understood business of a fiduciary permits the bank to become sole 
surety on (a) any writ of error or appeal, or (b) in any proceed­
ing instituted in any court of this Commonwealth in which security 
is or may be required. 

It necessarily follows that a company such as a title insurance 
company covered by the Act of May 9, 1899, and given authority 
therein 

"to becoime sole security for the faithful performance 
of any national, state, county or municipal officer, and 
execute such bonds or recognizances as may be required 
by law in such cases", 

would not be affected! by the 1923 act for the very reason that it 
is not a "bank" as is embraced in the legal. definition of the word. 
. Jt as clearly follows that any bank, so defined, and which has 
a~cepted the provisions of the trust company act of July 17, 1919, 
P. L. 1032, may not become surety Olli general bonds and is limited 
to those enumerated in S(lction 2 of the Act of 19i23. Within this 
limitation are the items genera1ly classified under fiduciaries, and 
bonds on appeal and f1.r court where security is required. These 
latter cases are e:X:plicit, but just what constitutes a fiduciary re­
lation is often a subject of controversy. It has been held to apply 
to all -persons who occupy a position of peculiar confidence towards 
others, such as a trustee, executor, administrator, etc. It seems to 
be more often limited to technical trusts. Notaries public are pub­
lic " officers of · ancient origin and certainly are not fiduciaries in 
any accepted legal meaning of that word.. County officers, are also 
.public o:(ficers, and. are not fiduci:;u:ies if used as applying to . tech­
nical trusts. As the apparent purpose of the Act as before stated is 
thl!-t li]Il.itation on banks, and res.triction on .their general right to 
become su~ety on bonds, in my · opinion it should be construed as 
applying to fiduciaries in ;their relation to technical trusts. 

U-26 
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You are, ther.efore, advised that the Act only affects State· banks, 
incorporated banking companies, trust companies, savings banks 
and unincorporated banks, and that these institutions may no longer 
become surety upon the bonds of notaries, public and ·county officers. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

By GEO. W. "\VOODRUFF, 

Attorney General. 

State Employees' Retirement Systemr--Eligibility for membership therein of em­
ployees o~ the Department of Public Instruction formerly employed in the State 
Library and Museum; of persons eri'b[Jloyed by or for the Pennsylvania State 
Board of Censors; Pcnn8ylvan-ia Historical Oomm·ission and the several pro­
fessional examining boards, placed within the Department of Public Instruction 
by the Administrative Gode-Acts of May 24, 1923, P. L. 436; June 1, 1923, 
P. L. 498, Section 6; June 21, 1923, P. L. 858; June 29, 1923, P. L. 935; 
July 18, 1917, P. L. 1043. 

Employees of the State Library and Museum, of the Pennsylvania Historical 
Commission, and of any examining boards which were not integral Bqards of 
the Department of Public Instruction prior to June 15, 1923, and who on said 
date were taken into the service of that department, are entitled to membership 
in the Retirement System established by the Act of June 27, 1923. Persons 
-employed by said Department after June 15, 1923, for service in the State Library 
and Museum, above mentioned, are not entitled to membership in said Retire­
ment System, but are confined to membership in the Public School Employees' 
Retirement System, created ·by the Act of July 18, 1917; members and Secretaries 
of the Boards and Commissions, above mentioned, whether appointed before or 
after June 15, 1923, are not eligible to membership in the Public School Employees' 

·Retirement System. If entitled. to retirements rights, they may become members or 
the Retirement System established by the Act of June 7, 1923. 

February 11, 1924. 

Dr. Clyde L. King, Secretary of the Commonwealth, Harrisburg, 
Pennsylvania. 

Sir : We have your i·eq nest to be ad vised regarding the retirement 
rights under the several Retirement Acts now in force of (1) em· 
ployes of the Department of Public Instruction who were formerly 
employes of the State Library anfl ~fuseum; and (2) persons em· 
ployed by or for the Pennsylvania State Board of Censors, the Penn· 
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sylvania, Historical Commission and the several professional examin­
-ing boards which were placed within the Department of Public In­
struction by The Administrative Code. 

To ·answer your inquiry, a brief resume of the several Retirement 
Acts now in. force is a necessary preliminary. 

" The Act of July 18, 1917, P. L. 1043 created the Public School 
Em:ployes' Retirement System. This act as originally passed: ap­
'plfed to all "employes'' as defined in Section 1 (7) of that act. · The 
'definition includes, in addition to teachers, principals, supervisors, 
and superintendents engaged in public school work directly, "any 
members of the Staff of the State Normal Schools, or of the Staff 

:Of the Departmerit of Public Instruction, or of the Staff of the State 
Board of Education, or any clerk, stenographer, janitor, attendance 
officer, or o_ther_ person engaged in any work concerning or relating to 
the- pubiic ·schools of this_ Commonwealth, or in connection there· 
"with. "'' -* *;' This definition was broadened by the Act of ·June 
29, 19231 P. L. _ 935, to include employes of certain semi-state educa­
tional ,institutions which do not come within the purview of The 
Administrative Code. 
Th~ Act of May 24, 1923, P. L. 436 repealed and superseded pre­

existing retirement acts relating ~o State employes generally. This 
act applies to "(a) all officers and employes of the executive and 
legislative · branches of the State government, including officers and 
employes of the Department of Public Instruction who at the time 
of retirement are not contributors to the State Teachers' Retirement 
Fund and entitled to retirement in accordance therewith; (b) I all 
officers and persons employed by the Supreme and Superior Courts; 
and (c) all salaried officers and empfoyes of hospitals, a:sylum:;i; p_eni­

·tentiaries; reformatories, and other institutions operated by ·the 
·Commonwealth." 
·~·'Another i923 Act,-that of June 27, 1923, P.. L. 858,-established-a 
State Employes' Retirement System and will supersede the Act of 
May 24, 1923, after December 31, 1924, except as to persons who shall 
prior to that date have become eligible to retirement under that act 
or any of the acts which it superseded . . The Act of June 27, 1923 
defines "state e:rhployes" as "any person •holding a State office under 
the Commonwealth of Pennsyl-\ia:nia, or employed by · the year or by 
the month by the State' government of the Commonwealth -of Penn­
sylvania in any capacity whatsoever. But the term 'State employe' 

-~hall not include judges, and it also shall not include those persons 
defined as employes in section one; paragraph seven" of the Act of 
July 18, 1917, P. L. 1043 as amended. 

The Act of · 1917 creating-the Public School Employes' Retirement 
System provided for a service allowance to employes in the service 
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of the State when the Act became effective. This allowance is not 
granted to "new entrants,"-,--persons who become "employes" as de· 
fined by section 1 (7) of the Act, after the effective .date of the Act. 

The right to payments under the Act of May 24, 1923 is based 
entirely upon length of State service. This act specifically applies 
to officers and employes of the Department of Public . Instruction 
who ·at the time of retirement are not contributors to the State 
Teachers' Retirement :B,und and entitled to retirement in accordan~e 
therewith; but as previously stated, the benefits of this ::i,ct will not 
be available after December 31, 1924 except as to persons eligible 
to retirement thereunder prior to that date. 

The Act of June 27, 1923,-like the Act of 1917,-makes a service 
allowance to persons in the State's service when the Act became 
effective. 

One other statutory prov1s10n must be noted, namely, Section 6 
of the Administrative Code (Act of June 7, 1923, P. L. 498) which 
reads as follows: 

"Persons, who at the time when this act takes effect 
are appointed to or employed by any' office, board, com­
mission, institution, bureau, division, or department 
abolished by this act, and are appointed to positions 
in any other administrative departments, boards, or 
commissions, shall retain all rights to retirement with 
pension that shall have accrued or would thereafter 
accrue to them, and their services shall be deemed' to 
have been continuous as if this act had not been passed." 

In considering the effect of this section it must be noted that it 
applies only to persons who on June 15, 19·23 were appointed to . or 
employed by any office, board, commission, institution, bureau, divi­
sion or department "abolished by this act" and appointed. to posi­
tions in any other administrative departments, boards or com.mis­
sions. So far as the activities of the Department of Public Instruc­
tion are concerned that Department h~ now performing the work 
formerly done by the 8tate Library and Museum which the Code 
abolished. PersonR formerly employed by the State Library and 
Museum and now .employed by the Department of P:ublic In13truction 
are plainly within the meaning of Section 6 of the Code . 

. The Pennsylvania State Board of Censo·rs and the other b@ards 
to which your inquiry refers,-all of which, for fiscal ., purposes, 
have been placed within and made parts .of the Depar tment Qf P:qb­
lic Instruction,-are old boards. None of them was abolished. A 
narrow and literal interpretation of. Section 6 would, therefore, 
exclude employes of these boards and commissions from the opera­
tion of that section. In a broad sense, however, while ea·ch ·of these 
boards and commissions has been retained, being merely placed 
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within · the Department of Public Instruction for fiscal control, it 
has ceased to be an · agency having the right fo employ assistants 
and it has, therefore, from the standpoint of the right to employ 
persons been abolished and superseded by the Department of Public 
Instruction with which it is now connected. It is not .conceivable 
that the Legislature intended to make an arbitrary distinction be: 
tween the emplbyes of an agency such as the State Library and 
Museum which: was completely wiped out and the employes of the 
Pennsylvania State Board of Censors which although retained as 
an administrative agency ceased to have any employes upon the 
effective date of the Code. The employes both of the State Library 
and Museum and _of the Pennsylvania State Board of Censors on 
June 15, 1923 because employes of the Department of Public Instruc­
tion. Unless their rights be saved by Section 6 of the Code all of 
these employes w<mld be limited sp far as retirement is concerned 
either to the benefits of the Act of May 27, 1923 which will cease to 
apply on December 31, 1924 or to membership in the Public Schoo~ 
Employes' Retirement Fund. On becoming members of the latter. 
Fund these employes would obtain no credit for past service; and 
it was this situtation which Section 6 of the Code was unquestionably 
intended to prevent. 

It is our opinion, therefore, that Section 6 of the Code was in­
tended to preserve the rights of · all persons whose positions were 
wiped out by the provisions of the Code if such persons were im­
mediately re-employed for service in some other department, board 
or commission of the State government, and that all persons who 
would have been entitled to membership in. the. State Employes' 
Retirement System, if the Administrative Code had not been passed, 
are now entitled to membership in that system, notwithstanding 
the fact that they have become employes of the Department of Pub­
lic Instruction as a result of the reorganization effected by the 
Code. 

New employes of the Department of Public Instruction engaged 
for the service of the various boards and commissions connected 
with the Department will be in an entirely different situation. Their 
retirement privileges will be confined to membership in the Public 
School Employes' Retirement System. 

We have in an opinion recently rendered to the Department of 
Public Instruction pointed out that all persons employed for serv­
ice in the State Library and Museum are employes of that Depart­
ment; that all persons employed to serve the Council of Education, 
the Pennsylvania State Board of Censors, the Public School Em­
ployes' Retirement Board, the Pennsylvania Historical Commission 
and the several professional examining boards and commissions and 
ewployes of that Departm.ent with the exception of secretaries to 
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these several boards chosen outside of their membership; and that 
the secretaries .of these boards and commissions are not employes 
of the Department of Public Instruction but of the boards and com­
missions which select them. 

We did not point out, but it is equally clear, that the members of 
the various boards and commissions connected with the Depart- . 
ment of Public Instruction are not employes of that Department and 
are not, th~refore, entitled to membership in the Public School Em­
ployes' Retirement System. 

· From what has been said it follows: 

1. That persons who were employes of the State Library and 
Museum, of the Pennsylvania State Board of Censors, of the Penn­
sylvania Historical Commission and of any examining boards which 
were not integral parts of the Department of Public Instruction 
prior to June 15, 1923, and who on June 15, 1923 were taken into 
the service of that Department are entitled to membership in the 
Retirement System established by the Act of June 27, 1923; 

2; That persons engaged by the Department of Public Instruction 
after June 15, 1923 for service in the State Library and Museum 
or for any of the Boards above mentioned are not entitled to 
membership in the Retirement System established by Act of June 
27, 1923, but are ·confined to membership in the Public School Em­
ployes' Retirement System created by the Act of 1917; and 

3. That members of and secretaries to any of the boards and 
commissions mentioned in your inquiry, whether appointed before 
or after June 15, 1923, cannot become meinbers of the Public School 
Employes' Retirement System. Their retirement rights, if any, en­
title them to become members of the Retirement System established 
hy the Act of June 27, 1923. 

Very truly yours, 

,,,, ,. DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 
Special Deputy Attorney General. 
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$tate Employees' Retirement Sy.,tem; ez.igibility to membership in by employees 
of th.e .Boards of Trnstees mam,aging· the Pennsylvania State Oral School for 
the Deaf, the Home for '.l'ra.ining in ·Speech of Deaf Children before they are 
'Of ·School Age, and the Pennsylvania Soldiers' Orphan School-Acts of Ju'f;y 
18, 1917, P. L. 1043; June I, 1923, P. L. 498, Seotions 2, 202, 435, 503, 1311; 
June 27, 1923, P. L. 858; June 29, 1923, P. L. 903. 

Employees of the Boards of Tru~te.es, of the three Schools above mentioned, 
are entitled to membership in the State Employees' Retirement System. 

February 11, 1924. 
Dr. Clyde L. King, Secretary of the Commonwealth, Harrisbu:cg, . 

Pen11sy 1 vania. 
Sir: You have asked to be advised whether employes of the Boards 

of Trustees respectively managing the Pennsylvania State Oral 
School for the Deaf, the Home for Training in · Speech of Deaf 
Children Before They Are of School Age and the Pennsylvania Sol·: 
diers' Orphan School may be admitted to membership in the State 
Employes' Retirement System est~blished by the Act of June 27, 
1923, P. L. 858. 

An examination of tb.e Opinions of this Department reveals tlie· 
fact that the Public School Employes' Retirement Board has been 
~dvised (1) that employes of the Pennsylvania Soldiers' Orphan 
School could not become members of the . Public School Employe~! · 

Retirement System, and .(2) that employes of the other two insti· 
tutions mentioned in your inquiry could become members of said 
system. However, the opinions advising th~ Public School Em­
ployes' Retirement Board were written without reference to the 
provisions of The Administrative Code, which treat . the .three ins~i­
tutions as of tlie same class. The employes of all of the institution.s 
or of none of them must, therefore, be entitled to membership in 
the 'Public School Employes' Retirement Fund : imd if so entitled 
debarred from membership in the State Employes' Retirement Fund. 
For this reason we shall here review the entire subject,· and shall 
forward to the Public School Employes' Retirement Board a copy 
of this opinion. 

The Administrative Code abolished the boards of trustees which 
formerly managed these three institutions (Section 2), and createrl. 
new boards in their stead. (Section 202). These new boards of 
frustees are designated by the Code "departmental administrative 
boards." (Section 202). T'heir powers and duties are defined by 
Section 1311 of the Code, which provides that each board "shall 
have general direction and control of the propercy and management'' 
of its institution, and, specifically, the right to elect a superintendent 
"who shall, subject to the authority of the board, administer the 
institution," to apipoint such officers and employes as may be nec­
em:mry, to fix the compensation of employes in conformity with thl' 
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standards established by the Executive Board, and, "subject to the 
approval of the Superintendent of Public Instruction, to make such 
by-laws, rules, and regulations for the management of the institu­
tion as it may deem advisable." 

S,ection 5·03 of the Code provides that except as otherwise pro· 
vided by the Code, depai•tmental administrative boards within the 
several administrative departments "shall exercise their powers and 
perform their duties independently of the heads or any other officers 
of the respective administrative departments with which they are 
connected; but · in all matters involving the expenditure of money 
all such departmental administrative boards * * * * shall be subject 
and responsible to the departments with which they are respectively 
connected." It further provides that when.ever a department head 
is made ex officio 'a member of a departmental administrative board, 
he shall have the privilege of attending meetings and participating 
in debate, but shall not have the. right to vote. 

Under Section 435 of the Code, the Superintendent of Public In­
struction is made ex officio a member of the three boards of trustees 
whose employes are involved in your inquiry. 

The provisions of the Code to which reference has been made in­
dicate Clearly that th,e Boards of Trustees of the three institutions 
have complete control over their management except (1) that in 
dealing with fiscal affairs they are subject to the Department of 
Public Instruction, and (2) that their rules and regulations are 
subject to a veto power v,estPd in the Superintendent of Public In­
struction. As we have recently pointed out in an opinion to the De .. 
purtinent of Public Instruction the employes engaged in the work 
of those institutions are State employes but not employes of the 
Department of Public Instruction. They are employes of the several 
Boards of Trustees. 

Coming now to an examination of the Retirement Act of 192:~ 

(P. L. 858), Section l, clause 6 clearly entitles these employes to 
membership in the State Employes' R.etirement System unless they 
are entitled to membership in the School Employes' Retirement Sys­
tem created by the Act of .July 18, 1917, P . L. 1043; and by reference 
to Section 1, clause 7 of the Act of 1917 it is apparent that the 
employes of these institutions may become members of the School 
Employes' Retirement System only if the institutions are "public 
schools." "Public School" is defined by Section 1, clause 5 of the 
Act of 1917, as "any class, school, high school, normal school, train­
ing school, vocational school, parental school, and any or all classes 
or schools, within the State of Pennsylvania, conducted under the 
order and superintendence of the Department of Public Instruction 
of the QommonweaJth, o~ :P~nnsylvania anq of a duly- elected or a:p-
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pointed -board of public education, board of school directors, or 
board of trustees, of the Commonwealth, or of any school district or 
normal school district thereof. * ~, * .'' 

Pl3:inly the problems before us depends upon the answer to the 
question: Are the institutions involved "conducted under the order 
and superintendence of the Department of Public Instruction?" 

The provisions of The Administrative Code already cited compel 
a negative answer. The boards of trustees have general direction 
and control of the management - of the institutions. The superin­
tendent of Public Instruction is a member of the boards but may not 
vote. The institutions are "administered" by superintendents "sub­
ject to the authority of the board." Only in dealing with expendi­
tures of. money does the Department of Public Instruction have the 
right to make orders relating to and superintend these institution.;;. 
While fiscal matters are important, they occupy a relatively minor 
place in the "conduct" of an educational institution. Similarly the 
p<>wer of the Superintendent of Public Instruction to disapprove 
rules and regulations of an institution cannot be said to render 
th.e institution subject to the "order and superintendence" of the 
Department of which he is the head. 

We have not overlooked the fact that the Act of June 29, 1923, 
P. L. 903, authorizes the Connell of Ed-µcation "To supervise and 
inspect, to adopt standards for, and to require reports, financial or 
otherwise, from schools and institutions wholly or partly supporteJ 
by the State which are not supervised by the public school author­
ities, including schools and institutions for the blind and the deaf 
and dumb." The Council of Education is, like the Boards of 'rrus­
tees under discussion, a departmental administrative board. It is 
not the Department of Public Instruction, and even if the Board~ 
under discussion could be said to be under the order and superin­
tendence of the Council of Education, they would not by virtue of 
that fact be. under the order and superintendence of the Department 
of Public Instruction. 

You are accordingly advised that the employes of the Boards Qf 
'l'rustees of the. three schools mentioned in your inquiry are en­
titled to membership in the State Employes' Retirement System. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 
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Constitutional amendments-Timely and untimely submission-Construction of 
Armstrong v. King, Secretary of the Commonwealth.- · 

Tlhe effect of· the decision of the Supreme Court in Armstrong v. King, Secretary 
of the Commonwealth, is that if t4e proposed amendments to the CoustHution, 
11.uthorizing the issuance of forest, armory and State College bonds ~hould pass 
the Legislature of 1925, they could and slhould be submitted to the people at the 
November election in that year, but that thereafter no further amendments can 
be submitted until at least five years have elapsed. 

July 11, 1924. 

Honorable Clyde L. King, Secretary of the. Commonwealth, Harris­
burg, Pa. 

Sir: You have asked me concerning the bearing of the Supreme 
Court decision handed down July 8, 1924, in the Soldiers' Bonus 
Constitutional Amendment case in which you were the Defendant, on 
your duty to submit that amendment to the voters this fall, and on 
the question as to which will be the next year in which there may 
he "timely submissions" of constitutional amendments: 

First, the decision is that an order must issue in due time from 
the Dauphin County Court enjoining you from advertising the 
Soldiers' Bonus Amendment, or placing it upon the ballots for the 
election of November 4, 1924, as required specifically by Section 2 
of the resolution providing for the amendment. 

Second, a:s to the year when "timely submissions" of Constitutional 
Amendments to the voters will be next in order, we must turn to 
the first paragraph of the fifth page of the typewritten opinion of 
the Supreme Court, where this question is answered: 

1. The Supreme Court calls attention to the fact that the Con­
stitution of 1873, provides that "no amendment or amendments shall 
be submitted oftener than once in five years," and holds that there 
must be a lapse of at least five years between any "timely submiS­
sion" of Amendments and the next "timely submission." 

2. The Supreme Court states that submissions of amendment" 
have been made to the people in the years "1901, 1909, 1911, 1913, 
1915, 1918, 1920 and 1923." 

It also states that of these submissions "the untimely submission8 
were in 1911, 1913, 1918 and 1923." 

3. The identification by the Supreme Court of the "untimely sub­
missions" without mention of the submissions of · 1901 1909 191:::; 

' ' v 
and 1920 must be taken to mean that it considers the unmentioned 
submissions to be "timely submissions." 

'l'he "timely submissions" of 1915 was preceded in less than five 
years by the submission of 1913, which latter the Supreme Court 
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declares was an "untimely submission." Likewise, the "timely sub­
mission" of 1920 was preceded in less than five years by the "un­

. timely submission" of 1918. 
This heing the case, there. is only one conclusion to he drawn, 

namely, that the Supreme Court holds that "untimely submissions,'' 
like those of 1913 and 1918, do not in any way affect the timeliness 
of submissions, like those of 1915 and 1920, wlhich would have been 
"timely submissions" if the "untimely submissions" had not heen 
made. 

4. If, as I believe, the Supr.eme Court have held the submissions 
of 19'15 and 19i20 to be "timely submissions,'' it follows irresistibly 
that any submission of a Constitutional Amendment in 1925 woulil 
be a "timely submission." In other words, the "untimely submis­
sion" of 1923 could not prevent a submission in 1925 from being a 
"timely submission." Otherwise the submissions of 1913 and 1918 
would have prevented the submissions of 1915 and 1920 from being 
"timely submissions." 

CONCLUSION 

I cannot-read the Supreme Court decision otherwise than to the 
effect that if the proposed amendments to the Constitution author­
izing the issuance of Forest, Arm()ry and State College Bonds should 
pass the 1925 Legislatur.e, they could and should be submitted to the 
people at the November election in 1925; but that, thereafter, no 
further amendments may be submitted until at least five years have 
elapsed. 

Yours very truly, 

DE·P ARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINION TO THE STATE TREASURER 

'l.'ransf.er inheritance tax-Appraisement-FCf'ilure t~ appeal~Refund of tax ba.sed 
-on erroneous appraisement-Aat of J~ne . · 20, 1919. 

All questions of fact and law as to the valuation and liability of an estate 
appraised for the transfer inheritance tax, imposed by the Act of June 20, 1919, 
P. L. 521, are conclusively determined by the appraisement upon . the faiiure to 
take an appeal as provided in the act, and the State Treasurer is without author­
ity, where no appeal has been taken, to make a repayment of tax when the appli­
cation for such repayment is based upon alleged error in the valuation or in 
deciding that the fund is liable to tax, "except in cases of · overvaluation in the 
classes .of estates expressly specified in the 40th section." 

July 28, 1924. 

Honorable Charles A. Snyder, State 'L'reasurer, Harrisburg, Pa. 

Sir: With a letter from your Department, dated July 2, 1924, 
there were enclosed petition, proofs and correspondence in the 
matter of the application of .the Executors of the Estate of John B. 
Ste~l, deceased, . for a refund of the transfer tax imposed under and, 
l)y the provisions of the Act of June 20, 1919, P. L. 521, alleged to 
have been paid in error . . A request was made in said letter that, in 
\d.ew of .the legal questions involved, an opinion from this Department 
was desired as to whether or not a refund should be allowed in this 
case, and, if so, what the amount of such refund should be. 

FACTS. 
John B. Steel, a resident of the Borough of Greensburg, County of 

Westmoreland and State of Pennsylvania, died October 3, 1no. 
December 1, 1920, Edward A. Cremer, ·Register of Wills of West­
moreland County, appointed Joseph D. Wentling, of Greensburg, 
Pennsylvania, an appraiser "to make a fair and conscionable ap­
praisement of such estate, and to assess and fix the cash value of . all 
annuities and life estates growing out of said estate," in accordance 
with the provisions of the Act of June 20, 1919, P. L. 521. January 
3, 1921, such an appraisement was made and filed. A tax was im­
posed in the sum of $23,295.73 upon a clear value of the estate, sub­
ject to such tax in the amount of $1,164,786.57. Payment of the said 
tax having been made within three months after the death of the 
decedent, a discount of five per centum of such tax was allowed in 
the sum of $1,164.79. January 3, 1921, the date upon which the 
appraisement was made and filed, the executors . of the last will and 
testament of the said John B. Steel paid the said tax in the amount 
of · $22,130.94. 

(415) 
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It does not appear that at the time of the appraisement or at the 
time of the payment of the tax any question either as to th~ valua­
tion or liability of the appraised estate for the tax was raised. The 
executors made payment of the tax promptly in order to secure the 
benefit of the discount allowed by Section 38 of said Act. 

A petition for a refund of a portion of the tax paid was presentetl 
to the Register of Wills of Westmoreland County, addressed to the 
said Register of Wms; the State 'l'reasurer and the Auditor General 
of the Commonwealth of Pennsylvania. The petition was forwarded 
to the Auditor General by the said Register of Wills by letter dated 
July 13, 1921. The Auditor General in turn referred it to the State 
Treasurer. 'l'his petition is styled a petition or application of the 
executors of the Estate of said decedent. It is not signed by such 
executors, but by attorneys for the Estate. The petition is alleged 
to be made in accordance with the provisions of Section 40 of the 
said Act of June 20, 1919, P. L. 521. 

In this petition it is alleged that there was included within the 
appraisement of the estate of said decedent certain real estate, 
which, at the time of his death, was situate outside of the State of 
Pennsylvania; that the total value of this real estate, as valued in· 
the appraisement, was $4 77,062.40; that tax thereon, less discount 
for prompt payment, had been paid in the sum of $9,064.19. The 
petition prays for a refund of the said sum of $9,064.19 upon the 
ground that, such real estate being situate outside the State of 
Pennsylvania, its value could not be included in determining the 
clear value of the estate of said resident decedent to form the basis 
upon which the tax imposed by the said Act of 1919 could be calcu­
lated, and further that under the provisions of the will of the said 
decedent no conversion took place whereby the said real estate so 
situated outside of the State of Pennsylvania was converted into 
personal property and, therefore, brought within the jurisdiction 
of the Commonwealth of Pennsylvania for taxable purposes under· 
the said Act of 1919. 

It appears from a letter addressed to the Cashier of the Treasury 
Department of the State, dated August 12, 1921, and from the de­
ductions allowed from the gross value of the estate in order to de­
termine its clear value, and which deductions were exhibited in the 
appraisement filed, that the executors had the services of counsel, 
who was also, as appear'R by the receipts given by the Register of 
Wills for the payment of the tax, one of the executors. 

DISCUSSION. 
It is clear from the foregoing facts that the errors alleged in the 

petition raise questions of law. The contention of the petitioners 
is that under the provisions of the Act of 19191 supra1 real estate 
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situated outside the State of Pennsylvania can not be included for 
the purpose of determining the clear value of the estate which con­
stitutes the basis upou which the taxis imposed under the provisions 
of the said Act of ,Assembly, and that no conversion resulted from 
the language of the . will of the said testator which brought .such 
property within the jurisdiction of the Commonwealth of Pennsyl­
vania wherein and whereby such tax could be imposed with reference 
thereto. · · 

Sections 10 and rn of ArticJe II of the said Act of 1919 read as 
follows: 

"Section 10. The register of wills of the county in 
which letters testamentary or of administration are 
granted upon the estate of any person · dying seized or 
possessed of property while a resident of the Common­
wealth, shall appoint an appraiser, whenever occasion 
may require, to appraise the valu~ of the property or 
estate of which such decedent died seized or possessed 
and hereinbefore subjected to tax. Such appraiser 
shall make a fair, conscionable appraisement of such 
estates, and assess and fix the cash value of all annuities 
and life-estates growing out of said estates, upon which 
annuities and life-estates the tax imposed by this act 
shall be immediately payable out of the estate at the 
rate of such valuation." · 
' "Section 13. Any person not satisfied with any ap-

praisement of the property of a resident decedept may 
appeal, within thirty days, to the orphans' court, on 
paying or giving security to pay all cO'sts, together 
with whatever tax shall be fi~ed by the court. Upon­
such appeal, the court may determine all questions of ·­
vallua tion and of the lirubility of the appraised estate 
for such tax, subfect to the right of appeal to the Su-
preme · or Superior Court." · 

I do not think there can be any doubt that the questions of law 
raised in the petition in this case could have been raised upon· 
appe~l to the Orphans' Court of Westmoreland County, subject 
to the right of appeal to the Supreme or Superior Court, in ac· 
cordance with the provisions of said Section 13 of the Act. The 
Orphans' Court is given express authority to "determine all ques-. 
tions of valuation and of the liability of the appraised estate f'or. 
such tax, subject to the right of appeal to the Supreme or Superior 
Court." Every question which is raised in this petition could have 
been .raised by way of such appeal if it had been taken within th~ 
said period of thirty days. Instead of an app.eal being taken the 
tax was paid by the personal representatives of the decedent. 

U-27 
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Section 40 reads as follows: 

"Section 40. In all cases where any amount of such 
tax is paid erroneously, the State Treasurer, on satis­
factory proof rendered to him by the register of wills 
or Auditor General of such erroneous payment, may 
refund and pay over to the person paying such tax 
the amount erroneously paid. All such applications 
for the repayment of such tax erroneously paid in the 
treasury shall be made within two years from the date 
of payment, except when the estate upon which such 
tax has been erroneously paid shall have consisted, 
in whole or in part, of a partnership or other interest 
of uncertain value, or shall have been involved 
in litigation by reason whereof there shall have 
been an over-valuation of that portion of the estate on 
which the tax has been assessed and paid, which over­
valuation could nQt have been ascertained within said 
period of two years; in such case the application for 
repayment shall be made to the State Treasurer within 
one year from the termination of such litigation or 
ascertainment of such over-valuation." 

It will be observed under this section that the application for 
repayment is to be made to the State Treasurer for the repayment 
of tax erroneously paid in the State Treasury "within two years 
from the date of payment," except in certain cases. The State 
Treasurer is given authority to "refund and pay over to the per­
son paying such tax the amount erroneously paid" "on satisfactory 
proof rendered to him by the register of wi'lls or Auditor General 
of such erroneous payment." Under the language of this section the 
Etate Treasurer is without authority to make a refund except when 
the required proof is rendered to him by the Register of Wills or 
the Auditor General. 

Attorney General K'irkpatrick, in an opinion rendered to the 
A u<litor General May 2, 1887, as to the meaning of the word "erron­
euusly" aS' contained in the Act of June 12, 1878, P. L. 206, held 
that the word as used in such statute "must be given its ordinary 
legal meaning, and applied to error in fact arising from ignorancl' 
01· mistake." He expressly held that where the error is one of law 
it iS' not within the provisions of the said Act of 1878. This Act 
authorized the State Treasurer to refund collateral inheritance tax 
which had been paid "erroneously, to the register of wills of the 
proper county, for the use of the Commonwealth,* * * on satisfactory 
proof rendered to him by said register of wills of such erroneous 
payment." 

March 11, 1892, Attorney General Hensel, in an opinion rendered 
to the State Treasurer, approved the construction of the said Act of 
June 12, 1878, P. · L. 206, given by Attorney General Kirkpatrick. 
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He held that the Legislature having provided in Section 12 of the 
Act of May 6, 1887, for an appeal from the appraisement it could not 
be assumed "that it wa~ ever_ contemplated the State Treasurer 
should be constituted an appellate jurisdiction on this subject, or 
that he should be empowered to revise an error of judgment on the 
part of the appraiser, nor that interested parties should be per· 
mitted to take the chances of property being appraised too low, and 
secure a rebate from the Commonwealth if it happens to be ap­
praised higher than its market price."· In this latter case the basis 
of the alleged erroneous payment was the payment of the tax upon 
an alleged over-valuation of real estate made in the appraisement. 
The Attorney General held. that having failed to take an appeal from 
the appraisement the appraisement was conclusive upon the parties. 
In conclusion he said: 

"N.o error, therefore, appears * * *, unless there was 
an error of judgment on the part of the appaiser selected 
by the register, and the parties having taken no appeal 
from that appraisement; it i's to be assumed they were 
satisfied with it at the time.* * *" 

The error of judgment on the part of the appraiser in that case, 
if there was error, was· an erroneous valuation of the estate. Such 
error was one of fact. 1t will be seen that the Attorney General 
made no distinction between error of fact and law. 

In the case of Hutchinson v. The Commonwealth,· 6 Barr 124, the 
Supreme Court said with reference to the appeal allowed under the 
provisions of the Act of March 30>, 1811, 5 SM. L. 228, from settle­
ments of accounts made by the Auditor General and State 'rreasurer, 
that a failure to take an appeal was conclusive. The Court said 
on page 128: 

"* * * The object of the appeal thus given i.s to enahle 
the appellant to open the account settled by the account­
ing officers, and subject it to the ~nutiny of a tribunal 
armed with all the powers neces·sary to a critical investi­
gation. Bu·t what if no appeal be taken? In such cas~ 
the implication ·that the lawmakers intended the settle­
ment to be conclusive is necessary and irresistible. 
If this• were not so, and the complaining party were at 
liberty to impeach the action of the auditor and treas­
urer in an action subsequently brought, the appeal pro­
Yided by the -~Jatute wou.ld be altogether unnecessary, 
and the attemr»t to settle an account, in a large majority 
of ·litigated cases, end where i't began. It is, however, 
insisted tha1 the conclusive effect of such a settlement is 
to be confined to errors dehors the evidence of settle­
ment, and does n@t embrace and protect such as appear 
on its face. But we see no warrant for this distinction 
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in the language or spirit of the Act of Assembly. By 
declining to appeal, the party concedes the correctness 
of the settlement in every particular, and he cannot 
afterwards be permitted to aver that his acquiescence 
was induced by misapprehension of the law. Admitting 
this to be true, it is beyond the power of the ordinary 
tribunals to afford redress. If injustice has been done, 
the only remedy is to be found in the exercise of the 
extraordinary power of the legislature." 

(See also Commonwealth v·s. Pennsytvania Co., 145 Pa. 266.) 

It is not within reason to conclude under the facts presented 
in the instant case that the executors did not know what they were 
doing. ·It is· to be assumed that they examined the appraisemeni, 
knew its contents, verified the calculation of the tax they paid, the 
valuation of the estate upon which it was based and the deductions 
allowed from the gross \'alue. The conclusion, therefore, is irresist­
]ble that all parties in interest were convinced of the correctness of 
the valuation and the Iiabili ty of the appraised estate for the tax. 
'Vith the knowledge that the real estate in question was included 
in the appraisement the tax was paid. Nothing was done by way 
of ignorance or mistake. They did what they intended to do. 

In the case of Commonwealth vs. PennsyVvania Co., 145 Pa. 266, 
280, ·the Supreme Court had before it the question of the power of 
the Auditor General and State Treasurer to make settlements· and 
resettlements of accounts between the State and its debtors and 
power of the Board of Revision created by the Act of April 8, 1869, 
P. L. 19. The Court in this connection considered the provisions 
of the Act of March :w, 1811, !) ~M. L, 228, section 81 of the .Act of April 
21, 1846, P. L. 415, and the Act of April 8, 1869, P. L. 19. 

In answer to a contention that the taxes there in question had 
been omitted by mistake the Supreme Court said, on page Z80 of 
the opinion: 

"* " * When one fails by some forgetfulness, or in­
advertence, to do what he intended to <lo, or knew 
should be done, such failure may be said to happen by 
mistake. But, if one does just what he intended to do, 
in the way he intended, after careful deliberation and 
competent legal advice, his adion is in no sense due to 
mistake. His conclusion may be wrong, but it has been 
considerately reached. His action may do some one an 
injustice, but, if so, it is not the result of accident, but 
of a conviction that the action is the proper one to take. 
Before such action can be reversed, or set aside, it is 
necessary to revise the conclusions on which · it rested. 
An error in computation, or in transcribing, may be 
corrected, and such correction merely gives effect to the 
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purpose of him by whom. the error was made. He failed 
.to do what he intended, when he made the error, and its 
correction is in aid of his own execution of his intent. 
* * *" 
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I do not think the fact that by the following provision of Section 
40-

"* * * All such applications for the repayment of 
such tax erroneously paid in the treasury shall be made 
within two years from the date of payment, except ,when 
the estate upon which such tax has been erroneously 
paid shall have consisted, in whole or in part, of . a 
partnership or other interest of uncertain value, or 
shall have been involved in litigation, by reason where­
of there shall have been an over-valuation of that por­
tion of the estate on which the tax has been assessed and 
paid, which over-valuation could not have been .as<;er­
tained within said period of two years; in such case 
the application for repayment shall be made to the 
State . Treasurer within one .ye.ar from the termination 
of such litigation or ascertainment of such over-valua­
tion." 

the Legislature intended that all questions of valuation of appraised 
estates fell within the scope of such section. So to hold would 
be in effect to nullify the provisions of Section 13 covering the juris­
diction of the Courts upon appeal as to valuation. S9 to hold 
would result in the very evil which the Supreme Court condemned 
in Hu1tchinson vs. Commonwealth, supra, relative to the appeal pro­
vided in the Act of 1811, supra. 

Especially apt is the language of the Supreme Court in this case, 
as is made clear by the interpolation of language (indicated by 
parentheses) appropriate to the facts in the instant case. 

"* * * But what if no appeal be taken? In such case 
the implication that the lawmakers intended the settle­
ment (the appraisement) to be conclusive is necesary 
and irresistible. If this were not· so, and the complain­
ing party were at liberty to impeach the action of the 
auditor and treasurer (the appraiser) in an action sub­
sequently brought, (in an application for refund under 
Section 40 of the Act of 1919, supra), the appeal pro­
vided by the statute would be altogether unnecessary, 
and the attempt to settle an account; (to determine 
the valuation and liability of the appraised estate for 
the tax), in a large majority of litigated cases, (in a 
large majority of estates), end where it began. * * *" 

(Hutchinson vs. Commonwealth, 6 Barr 124, 11t8.) 

Sections 13 and 40 must be considered together in order to arrive 
at their proper interpretation and construction. 
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What has been said applies with equal force with reference to the 
provisions of Section 27 of the Act · providing for an appeal from 
an appraisement made by an appraiser appointed by the Auditor 
General. 

I am, therefore, of the opinion that all questions of fact and law 
as to the valuation and liability of an appraised estate for the tax 
are conclusively determined upon a failure to take an appeal as 
provided in the Act and that the State Treasurer is without au­
thority under the provisions of Section 40 of the Act to make a 
repayment of tax when the application for repayment is based upon 
alleged error in such valuation or liability, except in the cases of 
over-valuation in the classes of estates specified expressly in said 
Section 40. 

You are, therefore, advised that no repayment or refund should be 
made in this case. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

By JOHN ROBERT JONES, 
Deputy Attorney General. 
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OPINIONS TO BOARD OF EXAMINERS OF ARCHITECTS 

State Board of Examiners-Registration an(!, Certification in other States-Powers 
of Board:_Act of 1919, P. L. 933. 

The provisions of the Act of July 12; 1919, P. L. 933, relative to the . registra­
tion of architects by the State Board of Examiners, do not compe( the Board 
to accept registration and certificat~s from another State. While the Board may 
accept, there is nothing in the Act which makes it obligatory so to do. 

. December 10, 1923 . 

.Mr. M. I. Kast, · Secretary, Bo'ard of Examiners of Architects 
Harrisburg, Penna. · 

Sir: Your letter of November 21, 1923, has been received by this 
Department. As I understand the facts upon which you ask · au_ 
opinion, they are as follows: 

A number of architects, residents of and practicing in this State 
neglected to qualify as provided in the Act of July 12, 1919, P. L. 
933. They now desire to ·become registered but do not care tR fil~ 
an affidavit as is permitted by the Act. To overcome -this situation 
some have applied and been registered in other States and now 
seek registration in this State .under Class "'~,'' as provided by the 
Act. . 

You now want to know if the State Board of Ex~miners is bound 
to accept registration of other States. and register the. applicant in 
this state. 

The Act of July 12, 1919, P. L. 933, in Section 7, provides as 
follows: 

"The Board of Examiners may, in lieu of all examina­
tions, accept satisfactory evidence of any one of the 
qualifications set forth under subdivisions "A" and "B" 
of this section." 

Subdivision "B" provides.: 

"Registration and certification as an architect in an­
other State or country where the qualifications required 
are equal to those required in this State." 

Does the language of the Act just quoted make it obligatory for 
the Board of Examiners to accept such registration and certification, 
or is the language merely permissive? 

(425) 
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In Endlich on the Interpretation of Statutes, Section 306, the fol­
lowing is laid down: 

"Statutes which authorize persons to do acts for the 
benefit of others, or, as it is sometimes said, for the 
public good or the advancement of justice, have often 
given rise to controversy when conferring the authority 
in terms simply enabling and not mandatory. In en­
acting that they 'may' or, 'shall, if they think fit,' or, 
'shall have power,' or that 'it shall be lawful' for them 
to do such acts, a statute appeaTs to use the language 
of mere permission." 

"When words are affirmative and relate to the man­
ner in which power or jurisdiction in a public officer or 
body is to be exercised and not the limits of the power, 
they are in general directory." 
Pittsburgh vs. Coursin, 74 Pa. 400. 

It will be observed that the parts of the Act above set forth re­
late to the manner in which the power of the Board! may be exercised 
and are, therefore, not mandatery, but simply directory. 

In determining whether these provisions are mandatory or direc­
tory, we find no better statement of the principle that should con­
trol than is contained in the opinion of Mr. Justice Sharswood, in 
madcn vs. Philadelphia., 60 Pa. 464: 

"It would not perhaps be easy to lay <llown any gen­
eral rule as to when the provisions of a statute · are 
merely directory and when mandatory or imperative. 
Where the words are affirmative and relate to the man­
ner in 'vhich power or jurisdiction vested in a public 
officer or body is to be exercised and not to the limits 
of the power or jurisdiction itself, they may, and often 
have been construed! to be directory." 

Being of the opinion that the provif::ions of the Act of July 12, 
1919, which are here under consideration, are not mandatory but' 
directory or permissive, I advise you that the Board of Examiners 
is not bound to accepf registration and certification of an architect 
in another State, but may do so if, in its judgment it is proper so 
to do, but there is nothing- in the Act which makes it obligatory to 
accept such registration and certification. Especially is this the case 
where the qualifications of the State in which registration took place 
are not equal to those required! in this State. 

Very truly yours, 

n~PAHTM:ENT OF JUSTICE, 

By J. W. BROWN, 
Deputy Attorney General. 
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Corporations-Architects' certificates not to be granted to-Act of .Tuly 12, 1919. 

Under the Act of July 12, 1919, P. L. 933, corporations are not entitled to a 
certificate of qualification as architects, as they cannot comply with the require­
ments of the act. 

May 15, 1924. 

Mr. l\L I. Kast, Secretary, State Board of Examiners of Architects, 
Harrisburg, Pa. 

Sir: Your inquiries as to the right of a corporation to practice 
architecture in this State have been received by this Department. 

The Act of .July 12, 1919, P. L. 9~~3, regulates the practice of archi­
tecture in the Commonwealth. It provides that any person residing 
in or having a place of business in this State who, upon the date of 
the approval of the Act, is not engaged in the practice of architec­
ture shall, before engaging in such practice, secure ~ro~ the Board 
of Examiners a certificate of qualification. Any person who has 
been engaged in such practice for at least one year prior to the pas­
sage of the Act must also obtain a certificate as provided by the Act. 

It also prescribes the preliminary education necessary for an ap­
plicant to have in order to register and for "examination in such 
technical and professional courses as may be established by the 
Board of Examiners." Many other requirements are set .forth in 
the Act and in the last section it is made a misdemeanor to violate 
any of the provisions of the Act. 

An examination of all of its provisions clearly shows that the Act 
contemplated natural persons only. A corporate body could not 
comply with what is required because it could not show the neces­
sary preliminary education; it could not be examined in technical 
and professional courses and it could not be visited with penalties 
prescribed for a violation of the provisions of the Act, at least so 
far as imprisonment is concerned!. "As it can not observe the law 
of the State as a precedent requisite it can not exercise the fran­
chise." 

1'he general rule applicable to the learned professions is that they 
can not be conducted or practiced by corporations. As defined 
Words and Phrases-

"An 'architect' is one skilled in practical architec­
ture, ~ne whose profession is to devise plans or orna­
mentation of buildings or other structures or to dlirect 
their construction." 

By common acceptance architecture is one of the professions and is 
so generally regarded. 
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~o far as I have been able to find, the right of a corporation to co:n­
duct or to practice architecture has never been before any Court for 
determination, but the Courts have passed upon _such right in the 
case of medicine, law, and dentistry. 

In reference to a corporation practicing medicine Attorney Gen­
eral Carson, in an opinion dated March 21, 1904, Attorney General's_ 
Opinions 1903-()4, page 40, held: 

"* * * • My better judgment tells me that this is an 
effort to escape from the acts of Assembly which require 
medical examination and medical registration by those 
who intend to practice the medical profession. I <lJo not 
think that it is competent for a corporation to practice 
medicine, even through _ duly qualified agents." 

In regard to a corporation practicing law it was laid down in 
6 Corpus Juris 569, with a citation of authorities to sustain what 
was laid down, as follows: 

"The right to practice law is not a natural or con· 
stitutional right, but is a privilege or franchise subj~ct 
to the control of the legislature, and limited to persons 
of good moral character with special qualifications ascer­
tained and certified as prescribed by law. The right to 
practice law is not 'property,' nor in any sense a 'con­
tract,' nor a 'privilege of immunity,' within the con­
stitutional meaning of those terms. It cannot be as­
signed or inherited, but must be earned by hard study 
and good conduct. As these conditions cannot be per­
formed by a corporation, it follows that the practice of 
law is not a lawful business for a corporation to en­
gage in." 

In re Co-Operative Law Co., 92 N . E. 15, the following principle 
was enunciated : 

"* * * The practice of law is not a business open 
to all, but a personal right, limited to a few persons of 
good moral character, with special qualifications ascer­
tained and certified. after a long course of study, both 
general and professional, and a thorough examination 
by a state board appointed for the purpose. The right 
to practice law is in the nature of a franchise from the 
state conferred only for merit. It cannot be assigned 
or inherited, but ?lust be earned by hard study and 
good conduct. It is attested by a certificate of the Su­
preme Court, and is protected by registration. No one 
can practice l::tw unless he has taken an oath of office 
and has become an officer of the court subject to its 
~iscip.line, l~able to punishment for contempt in violat­
mg his duties as such, and to suspension or removal. 
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It is not a lawful business except for members of the 
bar who have complied with all the conditions required 
by statute and the rules of the courts. As these con­
ditions cannot be performed by a corporation, it follows 
that the practice of law is not a lawful business for a 
corporation to engage in. As it cannot practice law 
directly, it cannot indirectly by employing competent 
lawyers to practice for it, as that would be an invasion 
which the law will not tolerate. * * * 

* * * * * * * * * * * 
"A corporation can neither practice law nor hire law­

yers to carry on the business of practicing law for it any 
more than it can practice medicine or dentistry by hir­
ing doctors or dentists to act for it. * * *" 
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In passing upon the right of a corporation to practice dentistry 
it was held in Commonwealth vs. Alba Denasts Co.; 30 C. 0. 65, 
as follows: 

"The company cannot be examined as to fitness; and, 
therefore, it cannot exhibit a license from the dental 
council .to the prothonotary of the court of the county 
in · which it desires to practice dentistry and be regis­
tered. But an examination by the applicant ap.d the 
presentation of a license to practice, and consequellt 
registry, are statutory prerequisites to engaging in 
practice, and to say that a corporate body cannot be 
examined in respect of qualifications to practice den­
tistry is only saying that the act of July 9, 1897, neces­
sarily contemplated natural persons only. If it cannot 
observe the law of the state as a precedent requisite, 
it cannot exercise the franchise. The !mpossibility of 
compliance by the company with the law of this state 
works its exclusion from its limits to engage in the 
business authorized by that law." 

The same reasons set forth ·in the authorities above rhen.,tioned 
apply to the practice of arch~tecture by a corporation. It can not 
comply with the requirements of the Act of 1919 and, therefore, it 
is excluded from engaging in the practice authorized by that Jaw. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By J. W. BROWN, 
De'{YU.ty Attorney General. 
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OPINIONS TO THE BOARD OF FINANCE AND REVENUE 

Finance and Revenue--Investment Securities-Act of 1923, P. L. 145. 

Authority of Board to invest the $500,000 "Agricultural. College Land Script 
Fund" in certain classes of securities. 

April 29, 1924. 

Honorable Clyde L. King, Secretary, Board of Finance and Reve­
nue, Harrisburg, Pa. -

Sir: I have your request for an opinion from the Department of 
Justice as to the list of securities in which the $500,000 "Agricul­
tural College Land Script Fund," provided for by the Act of May 
7, 1923, P. L. 145, may be invested. 

Section 2 of said Act of May 7, 1923 lays down the rule for the 
investment of said $500,000 fund in the following language: 

"The Sinking l<'und Commissioners are hereby author­
ized and dtirected to invest the said five hundred thou­
sand dollars in said fund in such securities as the said 
Sinking Fund Commissioners are authorized to invest 
the funds of the Commonwealth." 

The powers of the Sinking Fund Commission are by Section 1102 
of the Administrative Code of 1923 vested in the Board of Finance 
and Revenue, and therefore, in this opinion I will use the word 
"Board" to mean, as the reference may be, the "Sinking Fund 
Commissioners," the "Sinking Fund Commission," and "The Board 
of Sinking Fund Commissioners" because the ·Board of l'.inance 
and Revenue has at this time all the powers and duties of said Com­
mission, Commissioners and_ Board. 

'l'he above quotation from Section 2 of the Act of May 7, 1923 
gives the rule to follow in order to discover the securities in which 
the Board is authorized to invest the said $500,000, and a search 
discloses that the Board has been authorized to invest "funds of 
the Commonwealth" in the following securities: 

1. "Interest bearing indebtedness of the State" of 
Pennsylvania, (Section 4 of the Act of April 13, 1870, 
P. L. 671); "Any part of the loan of this Commonwealth 
next becoming due." (Section 8 of the Act of April 13, 
1870, P. L. 67); "The public debt of the Commonwealth," 
(Sec. 1102 (k) of the Act of June 7, 1923, P . . L. 498); 
"Lawfully issued interest bearing securities of * * * 
the Commonwealth of Pennsylvania" (Section 2 of the 
Act of May 4, 1915, P. L.. 524); in fact, to be more 
exp~icit, any bonds of the Commonwealth of Pennsyl­
vama. 



No. 5 OPINIONS OF THE ATTORNEY GENERAL. 

2. "Bonds of the United States" (Section 1102 (L) 
of the Act of June 7, 1923, P. -L. 498). This does not 
include any bonds except those issued directly by the 
United States. 

3. "Lawfully issued interest bearing securities of 
* * * any county, city, borough or school district of 
this (Pennsylvania) Commonwealth." (Section 2 . of 
the Act of May 14, 1915, P. L. 524). 

4. "Any obligations of municipalities of other 
States," (Section 2, Act of May 14, 1915, P. L. 524). 
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· There seems to be no opportunity for argument as to whether the 
securities mentioned in paragraphs numbered "1" and "2" directly 
above, are securities in which the Board is authorized to invest 
said $500,000 fund. 

As to the securities mentioned in paragraphs numbered "3" and 
"4," the immediate provision of Section 2 of the Act of May 14, 
1915, P. L. 524, is for investment of fire and casualty insurance 
funds of the Commonwealth by the fjtate 1'reaswrer; but we are 
obliged to note that the State Treasurer is authorized to . make 
such investment only "under the supervision and direction of the 
Board of Sinking Fund Commissioners" (now the Board of Fin­
ance and Revenue). 

Therefore, it is my opinion that the securities mentioned in said 
paragraphs "3'' and "4" are "such securities as the said Sinking 
Fund Commissioners ('fhe Board) are authorized to invest the 
funds of the Commonwealth" in, for the reason that the power to 
direct another in the making of investments is clearly the power to 
make investment, especially when the investing agency, subject to 
such direction, is given no independent power to invest the funds 
in question. 

It should not be overloQked that in identifying the above enu­
merated securitie:s as those in which the $500,000 fund may be in­
vested no limitations, as to price or practice; are imposed. The 
Board is left free to exercise its own discretion in all particulars 
provided only it invests only in the securities idJentified. 

Although, in my opinion the above list of four classes of securities 
in whi~h the Board · is authorized to invest said $500,000 fund is 
correct and complete under existing law, it should not be over­
looked that, within the limits of said list of securities the Board 
has entire discretiou to limit its investment~ of the $500,000 fund 
to any of said classes of .securities, and to aw particular securities 
within said classes. 

Yours very truly, 

GEORGE W. WOODRUFF, 

Attorney General. 
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State BoO!rd of Finance and Re:,;enue-OZriim for Tawes Eri:one.ously Paidr--Dis­
solution oj Oorporatio7r---.Act of June 5, 1923, P. L. 449. 

The dissolution of a corporation after filing a claim for a refund of state taxes 
erroneously paid did not terminate the claim, as under the Act of June 5, 1913, 
P. L. 449, said dissolution did not terminate its right to "Maintain and defend 
suits already. brought for * * * the collection of . * * ": obligations owing 
to or by it." The oflreers of the_ corporation last elected had power to receive 
and dispose of the- property of the corporation. 

October 30, 1924. 

Board of Finance and Revenue, Harrisburg, Pennsylvania. 

Gentlemen: I have your request for an opinfon on the following: 

Facts :-Pennsylvania Reconstructed Stone Oompany filed a claim 
before the Board of Finance and Revenue for refund· of certain taxes 
which the company claims were erroneously collected. The Board 
has decided that the claim should in the main be allowed. This 
claim was filed nearly a year ago, and in the interval before its con­
sideration the company finally dissolved. 

Questions :-(1.) Does the dissolution of the corporation after 
the filing of the claim, and before it was acted upon, terminate the 
claim? 

(2.) If not, how shall the claim be credited on the books of the 
Co~monwealth, and how can the credit be utilized by the dissolved 
corporation? 

The Act of June .5, 19.13, P. L. 449 provides that Section one of 
the Act of May 21, 1881 shall read as follows: 

"That all corporations for mining, manufacturing, or 
trading purposes, or for the purchase and sale of real 
estate, and construction companies, whether created 
by general or special acts of Assembly, whose charters 
may have expired or may hereafter expire, or which 
may hav·e been dissolved or may hereafter be dissolved 
by any judicial decree, may bring suits, and maintain 
and defend suits already brought, for the protection 
and possession of their piroperty, and the collection of 
debts and obligations owing to or by them, and sell, 
convey, and dispose of their property, and make title 
therefor, as.fully and effectually as if their charters had 
not expired, or such decree had not been made ; apd the 

.. officers last elected, or the survivors of them, shall be 
officers to represent said corporation for such purposes 
and, if no officers survive the stockholders may elect 
officers under their by-laws: Provided, That this act 
shall be construed only so as to enable said corporations 
to realize and divide their assets and wind up their 
affairs, and not to transact new business." 
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As to the first question it is evident that the di.ssolution of the 
corporation does not terminate its right to "maintain and defend 
suits already brought for * .,. * the collection of * * * obligations 
owing to or by them." The pressing of the claim for the refund of 
taxes erroneously · paid may be considered as being the maintenance 
of a suit; and the law quoted above not only cl.early gives the dis­
solved corporation the right to maintain the suit, but also to collect 
"obligations owing to'' the corporation. Therefore, the Board -of 
I!'iiiance and Revenue has the duty, to the extent it considers the 
claim just and equitable, to order the reimbursement, by a proper 
credit on the books of the Commonwealth, of the amount found by 
the Board to be due to the corporation. 

As to question (2), the credit having been allowed it should be 
duly entered upon the books of the Commonwealth in favor of the 
company in its corporate name; and the law quoted above clearly 
provides that "the officers (of the corporation) last elected, or the 
su_rvivors of them, shall be officers to represent said corporation," in 
o:rder that it may "dispose of their property, and make title therefor, 
as fully and effectually as if * * * such decree (of dissolution) had 
not been madie." 'l'herefore, the officers of the above corporation, 
mentioned. in the above quotation, may dispose of the property right 
of the corporation to the credit allowed by the Board by executing 
and delivering in the name of the corporation such assignment of 
the credit allowed as it might have made if it had not been dissolved. 

tJ-28 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
A'ttorney General. 
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OPINIONS TO BOARD OF MEDICAL EDUCATION AND 
LICENSURE 

National Boar~Pen'YljSylva.nia Board--C~tificate-.Admitting to Prac;tice--Dis­
oretion-Faculty Members of. Medical Schooi-.Act of June 3, 1911, P. L. 639. 

The examinations conducted by the National Board of Medical Examiners are 
legal so far as the Pennsylvania laws are concerned, and if an applicant has 
successfully p~ssed an examination by that Board and can present to the Penn­
sylvania Board of Medical Examination and Licensure satisfactory certificates 
of having in every way fulfilled all the scholastic and other requirements of the 
law, and the National Board of Medical Examiners is considered competent by 
the Pennsylvania Board such applicant may, in the discretion of the Board, 
without further examination, receive a certificate as provided · by law. 

The provision in the Act of June 3, 1911, P. L. 639, relating to the practice 
of medicine, that "no member of the Board of Medical ·Education and Licensure 
shall be .a member of the faculty of any undergraduate school, college or uni­
versity teaching medicine and surgery" is an express requirement, so that no 
member of the board dare be a member of the faculty of any such institµtion. 

February 28, 1924. 

Doctor I. D. Metzger, President, Board of Medical Education and 
Licensure, Harrisburg, Penna. 

Sir: Your letter stating that your Board had passed a motion 
that the "Attorney General be requested to pass an opinion on the 
lcgaiity of the .examinations given by the National Board of Medical 
Examiners in view' of the fact that some of these examiners are 
members of the faculty of under-graduate medical colleges," has been 
received. 

The Act of June 3, 1911, P. L. 639 is an Act relating to the right 
tu practice medicine and surgery in the Commonwealth of Pennsyl­
vania. It creates the Bureau of Medical Education and Licensure 
and defines its powers and duties. It has been amended by the Acti;; 
of July 25, 19>13, l'. L. 1220, May 24, 1917, P. L. 271, April 20, 1921, 
P. L. 158, and the Administrative Code changes the name of the 
Lody from Bureau to Board. 

Section 1 of the Act of 1911 prescribes penalties for the violation 
of any of the provisions of the section, ther,eby making it a penal 
statute and one that must be construed with some strictness. 

Section 2 of the Act creates the Bureau of Medical Education an<l 
Licensure; fixes the number of members of the Bur('.au and provides 
for their appointment, terms of office and qualifications. It further 
provides, "but no member of said Bureau shall be a member of the 
faculty of any undergraduate school, college or university teaching 
m.edicine and surgery." lJ 
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This is an express requirement of th.e Act and must be obeyed. 
Therefore, no member of the Board dare be a member of the faculty 
of any such institutions as are forbidden i.n the Act. It is a very 
proper pro'hibition and it is not hard to understand why the Legis-
lature so pro".ided. , 

If a member of the Board was a member of the faculty of an 
undergraduate school, college or university teaching medicine and 
surgery, he would naturally feel a pride in such institution and feel 
that . it was fit to render its graduates eligible for licensure. This, 
if not agreed in by all the other members of the Board would soon 
lead to discord and confusion, for the Act provides,-"In the dt-­
ter·mination of the fitness of any Pennsylvania medical college to 
render eligible its graduates for licensure, unanimous consent of all 
seven members shall be necessary.'' 

This, however, is as far as the Act of 1911, or any of its amernl­
ments, goes in regard to membersMp in the faculty of any institution 
teaching medicine and surgery. It relates to members of the Board 
of Medical Education and Licensure, ibut to no others, and that 
which is not in the law cannot be read into it. 

The Act of April 20, 1921, P. L. 158, amending the Act of 1911, 
provides, in Section 4, inter alia, as follows: 

"Applicants for a licensing certificate who have been 
successfully examined by any medical board considered 
competent by the Bureau of Medical Education and 
Licensure, and who can, in addition, present to the 
bureau satisfactory certification of having in every way 
fulfilled all the scholastic and other requirements of 
this act, may, without further examination, receive from 
the bureau, in its discretion, a certificate co~ferring all 
the rights accorded by this act, provided the applicant 
has paid a fee of fifty dollars, and further prodded that 
such applicant has not previously failed at an examina­
tion of this Commonwealth." 

This provision of the Act of 1921 contains no reference to member­
~hip in faculties of medical institutions by members of an examining 
hoard. All that is required is that the Board of Medical Education 
and Licensure consider the examining board competent, and the 
applicant can present satisfactorY1 certificates of having in every 
way fulfilled the requirements of the Act, scholastic and otherwise, 
but even then it is discretionary with the Board whether to grant a 
certificate or not. 

The National Board of Medical Examiners, I am informed, is in­
corporated under the laws of the District of Columbia. You report 
that its examinations are as thorough and exacting as any conducted 

http://that.it
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by State hoards. A large number of States now grant certificates to 
those passed by that Board. 

T:he question of ~hether any members of the National Board of 
Medical Examiners are members of a faculty of an institution teach­
ing medicine and surger;y does not, and cannot, under. our Act of 
Assembly arise in granting a certificate to one examined and passed 
by it. 

In holding examinations of applicants in, this State, the law pro­
vides "for the purpose of conducting such examinations the B?reau 
shall have the privilege of calling to its aid medical assistance/' and 
from the time the law was passed the Board has been calling to its 
aid te(lchers in schools where medicine and surgery is taught. This 
iR entirely proper, for there is nothing in the law forbidding it, just 
as th.ere is nothing in the law prescr~bing the qualificat.ions of mem­
bers of "any medical board considered competent by the Bureau of 
Med1cal Education. and Licensure.'' 

Reciprocity with other States has been established ; by the Board 
and the basis in which such reciprocity shall obtain between this 
and other States shall be a license:earned by examination in eithe1· 
State, but when the license is earned in another State the question 
whether any of the examiners were :members of the faculty of a 
school, college or university in which medicine and surgery is taught, 
is never raised, and it should not be.for there is nothing in our laws 
which require such inquiry and nothing which forbids any member 
of any examining board being a member 1of such faculty. 

The law which forbids a member of the Board of Medical Educa­
tion and Licensure from being a member of the faculty of any under­
graduate institution teaching medicine and surgery stops with the 
members of the board. It goes no further. It does .not include mem­
bers of any examining board, and the legality of examinations con­
ducted by such board is not affected by that provision of the law. 

I therefore advise you that the examinations conducted by the Na­
tional Board of Medical Examiners are legal so far as our laws are 
concerned, and if an applicant has successfully passed an examina­
tion by that Board and can present to the Board of Medical Educa­
tion and Licensure satisfactory certificates of having in every way. 
fulfilled all the scholastic and other requirements of the law, and 
the National Board of Medical Examiners is considered competent 
by your Board such applicant may,· in the discretion of the Board, 
without further examination, receive a certificate as provided by law. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN 

Deputy Attorney General . . 
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Name---Ohange of name-Decree---Lioense to practice medioine. 

1. Where a person has applied to take the State examination for a license to 
practice medicine, and thereafter he has procured a change of his name by a decree 
of the Common Pleas, a license may be issued to him under his new name, 
although his credentials filed with his application bore his old name. 

2. . In such case, the law does not look to the name, but only to the identity . 
of the individual. 

February 28, 1924. 

Doctor I. D. Metzger, President, Board of Medical Education and 
Lie-ensure, Harrisburg, P~nna. 

Sir : On May 15, 1923, Bolesla w John Bielski :filed a petition in 
the Court of Common pleas of Allegheny County for a change of 
his name. After publication and compliance in all other respects 
with · the Act ·of Assembly governing this procedure, a decree was 
entered by the Court changing the name of petitioner to that of 
aobert John Billings. 

At the time the petition was filed Bielski was an interne in a hos­
pital at Pittsburgh and about to take ~his State examinations for a 
license to practice medicine. He filed his credentials in the name 
he then bore, Boleslaw John Bielski, as at that time the decree had 
not been entered changing his name. 

After the decree was entered and hefore his license was issued 
he forwarded a certified copy to the Department of. Public Instruc­
tion with a request that his license be issued in .the name of Robert 
John Billings. He was notified by your Board that it would be 
impossible to issue him a license in any other name than that under 
which his credentials were filed. 

The question arises;-Can a license be issued to him in the name 
of Robert John Billings, the name he now legally bears? 

In the case of a Notary Public who has had his name changed 
by decree of court, this Department has held tli.at the commission 
was issued to a person certain and there was no reason why that 
person should not have a commission in the new name. The com­
mission was issued to the person and not to the name. The same 
reasoning applies to a license issued to practice medicine. The 
person to whom a license was issued having changed his name by 
legal procedure, in a way recognized and approved by the law, he 
should not be deprived of any of his rights for doing so. He is entitled 
to all the rights which were his under his old name, and one of these 
rights was to practice medicine, and he ought not as Robert John 
Billings be compelled to practice under a license issued in the name 
of Boleslaw John Bielski. 

A man's name is the mark by which he is distinguished from other 
men aJJ.4 M Robert J obn Billings is now the legal :p.:;ime of him wb.Q 
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formerly bore the name of Boleslaw John Bielski, he should be given 
a license in his legal name, for the only thing the law looks to is 
the identity of the individual. 

Probably the leading case on a change or name is Petition of 
Snook, 2nd Pittsbwrgk Reporter, 26, and in that case the court 
speaking of a changed name, held: "Any contract or obligation he 
may enter into or which others may enter into with him by that 
name, or any grant or devise he may hereafter make by it would be 
valid and binding, for an acquired known designation it has become 
as effectually his name as the one he previously bore." 

In Clouser vs. Snyder, 8 Berks Oo. Law Journal, 81, it is laid 
down-"that a man may adopt any name he chooses and that his 
acts and contracts by such name will be legal." 

You are therefore advised that if Robert John Billings returns 
the license issued to Boleslaw John Bielski, together with a certified 
copy of the decree of the court' changing his name, if such decree is 
not already filed in the Department of Public Instruction, while 
it is not obligatory it is legal and only fair that a new license should 
be issued to Robert John Billings to practice medicine in this Com­
monwealth under that name. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 
Deputy Attorney General. 
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OPINIONS TO BOARD OF OSTEOPATHIC EXAMINERS 

State Bowrd of Examvners-Knowin,gly Practicing Without a License-Good Moral 
Character-Diswetion of Board. 

To practice osteopathy knowingly in Pennsylvania without a license is a mis­
demeanor under the la~. It .is not an infamous or heinous offense and in itself 
alone does not purport that one is not of good moral character. It is entirely 
a matter for the State Board of Osteopathic Examiners to determine whether this 
fact, together with all other ,facts of moral character presented to the .Board, 
should disqualify an applicant for license on the ground that he is not of good 
moral character as required by the Act of March 19, 1909, P.. L. 46, and its 
amendments. 

February 8, 1924. 

Dr. 0. J. Snyder, President, Board of Osteopathic Examiners, Phila-
delphia, Pa. · 

Sir: In a recent communication to this Department you submitted 
the following facts: 

A regular graduate in Osteopathy came into Pennsy1vania in 
.July, 1923, and engaged as Assistant to a regularly licensed Pennsyl­
vania Osteopath, who has since died. This graduate inquired to your 
Board whether it was legal for him to practice Osteopathy until the 
next meeting of your Hoard, when he intended taking the examina­
tions required for licensure. You advised him of the Act of Assembly 
applicable thereto and stated that no one can enter upon the practice 
of Osteopathy until a license is first procured from the State Board 
of Osteopathic Examiners without violating the law. Despite 
your notice he continued to practice up to January 25, 1924, when he 
came to Philadelphia to take the examinations scheduled to begin 
January 28, 1924. He admitted, when questioned at Philadelphia by 
you, that he had practiced Osteopathy in Pennsylvania from July, 
1923, up to January 25, 1924; that he had received your letter, and 
that he knew he was practicing in violation of the law. You advisedl 
him that you considered that he was ineligible to take the examina­
tions because one of the requirements for eligibility is good moral 
character, and that you did not regard him as fulfilling that require­
ment because he knowingly violated the law as indicated. He ob­
jected and was permitted to take the examinations on condition that 
if the Board found him to be ineligible after receiving an opinion 
from this Department he would forfeit his examination fee paid to 
the Board, as well as all claims to licensure should his examination 
prove successful. He entered upon the examinations on these terms. 

You now ask for an opinion from this Department as to the pro­
cedure for the Board to adopt in this· case, the report of the examina-
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tions not having yet been completed. Your question appears to be: 
Whether one having intentionally and knowingiy violated the la"· 
as to the practice of Osteopathy, is qualified to be licensed to practice 
Osteopathy, having complied with all other qualifications. 

The procedure in this case is regulated by the Act of March 19, 
J !:109, P. L. 46, and its amendments. Section 8 of this· Act, as amended 
by Section 1 of the Act of May 17, 1917, P. L. 229, provides as follows: 

"From and after the approval of this act, any person 
not theretofore authorized to practice osteopathy in this 

·State, and desiring to enter upon such practice, may 
deliver to the Secretary of the State Board of Osteo­
pathic Examiners, upon the payment of a fee of twenty­
five dollars, a written application for license, together 
with satisfactory proof that the applicant is more than 
twenty-one years of age, is of good moral Character, has 
obtained a preliminary education as hereinafter pro­
vided, and has received a diploma conferring the degree 
in osteopathy from some legally incorporated, reput­
able osteopathic college of the United States, or some 
foreign country, wherein the course of instruction con­
sists of at least three separate years of not less than nine 
months in each separate year. * * *" 

It will be noted that "good moral character" is expressly made one 
of the qualifications of all applications. Even where one has failed to · 
pasS' successfully upon a second examination and an application de 
novo is made, he must first comply with the standard of qualification 
''as to character, preliminary and osteopathic education, in force at 
the time of said application." 

There is under the law but one original tribunal to determine the 
question of the moral character of the applicant, and that tribunal is 
the State Board of Osteopathic Examiners. In the usual course of 
procedure it would appear to us to be well for the Board of Ex­
aminers to make, if possible, the determination of the qualifications, 
including good moral character, of all applicants before the day set 
for the beginning of the examinations. Those applicants who fail 
to meet the qualifications may then be notified in time to s·ave the 
expense of their sojourn to the seat where examinations are held and 
the further possible loss of forfeiture of the examination fee. In this 
case the State Board of ExaminerS' were probably not familiar with · 
the full facts of the matter until the day when the examinations began, 
~nd then, upon questioning, it was admitted · by the applicant that 
not only had he received the letter previously referred to from the 
President of the Board of Examiners, but that he had knowingly 
practiced Osteopathy in violation of the law up to the very time he 
presented hiroself to take the ex:amin~tiona'. 
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In determining whether the applicant is of good moral character 
the Board should take into consideration all the fac'ts presented con­
cerning his moral character. The acts of the applicant in practicing 
osteopathy after notice from the Board of Examiners that to s·o 
practice without a license would be a violation of the law may indi­
cate to your Board of Examiners not only a wilful disregard of the 
laws of the State, but also of the notice of your Board. Has the 
applicant conducted himself as a man of good moral character ordin­
arily would? The conduct of the average man is probably as· high 
a~ the standard can be set. And in the consideration of this partic­
ular violation of the law in the determination of the moral character 
of the applicant, the Board of Examiners should take cognizance of 
all the surrounding circumstances of the act or acts· complained of, 
and wl).ether or not the applicant really knowingly and intentionally 
violated the law. The violation here referred to is a misdemeanor 
under the law. It is not an infamous or heinous offense, and the 
commission of theS'e acts in themselves alone does not purport that 
one is not of good moral character. 

You are therefore advised that knowingly practicing Osteopathy 
in volation of the law does not in itself disqualify one from being 
iicensed to practice Osteopathy in Pennsylvania. It is· entirely a 
matter for the State Board of Osteopathic Examiners to determine 
whether this fact, together with all other facts or moral character 
presented to the board, disqualify the applicant on the ground that 
he is not of good moral character as required by the Act of 1909 
·and itS' amendments. The Board of Examiners should accordingly 
proceed at once to determine the question as to whether or not the 
applicant "is of good moral character." If the determination by the 
Board be that the applicant is not of good moral character, they 
need go no further because the applicant is thereby disqualified 
from becoming licensed. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 
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Narcotic Law-Osteopaths-Doctors -0f M eWicine-Administering Drugs-Personal 
Privilege-A.ct of March 19, 1909, P. L. 46, as amende.d by the A.at of June 
14, 1923, P. L. 795. 

Osteopathic physicians duly _licensed under Section 11 of the Pennsylvania 
Act of March 19, 1909, P. L. 46, as amended by the Act of June 14, 1923, P. L. 
795, may possess, employ and administer narcotic drugs, as defined by the 
Harrison Narcotic Law, but it is plain that they may not be dispensed, given 
away, or prescribed for use by patients, or ..alleged patients or any persons, except 
by the osteopath himself and his assistants directly under him · in cases of minor 
surgery and obstetrics ; and any effort to stretch this right beyond such . personal 
professional use would make the osteopathic phy~ician as criminally liable as 
though he were not licensed to practice the healing art. 

The Osteopathic Surgeons' Examining Board provided for in Section 11 (a) 
of the Act of June 14, 1'923, P. L. 795, has not as yet been appointed pursuant 
to that law, and therefore, there is not now, and never has been, an Osteopathic 
Surgeons' Examining Board in the Commonwealt!h of Pennsylvania, and no 
legally effective licenses have to this time been granted to osteopathic physicians 
authorizing them to practice osteopathic major, or operative surgery. 

The laws of Pennsylvania recognize at least two different schools of physicians 
and licenses them to practice according to the tenets and principles of their schools 
respectively namely "osteopaths" and "Doctors of Medicine." 

September 29, 1924. 

Dr. 0. J. Snyder, Chairman, State Board of Osteopathic Examiners, 
Harrisburg, Pa. 

Sir: I am writing this opm10n at your request; but because the 
United States Treasury Department, which is desirom, of abi.ding 
by the rulings of the State (primarily the executive and finally the 
courts) in the matter of the enforcement of the Harrison Narcotic 
Law within the State, has asked specific questions, and further be­
cause these questions are in line with the subject matter of your 
request for an opinion,-! am setting forth these questions as the 
oneS' to which this opinion will be directed: 

1. Are osteopathists duly licensed under Section 2 
of the Act of June 14, 1923, lawfully entitled under the 
provisions of that Section to distribute, dispense, give 
away or administer,-or supply prescriptions for, to be 
filled and used by patients otherwise than under direct 
supervisfon of said li'censed osteopathists or their as­
sistants,-any of the drugs coming within the purview 
of Section 1 of the Act of Congress of December 17, 1914, 
as amended by the Revenue Act of Congress of 1918 
known as the Harris·on Narcotic Law? 

2. Are osteopathic surgeons under Section 3 of the 
Act of June 14, 1923, lawfully entitled to distribute 
dispense, give away or administer,-or supply prescrip'. 
tions for, to be filled and us·ed by patients otherwise 
than under direct supervision of said licensed osteo-
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p~th~sts or theil: assistants,.-'any of the drugs coming 
w1thm the purview of Sect10n 1 of the Harrison N ar­
cotic Law, as amended? 

3. Does the State Board of Osteopathic Examiners 
as men.tioned in Section 2 of the Act of June 14, 1923, 
refer to . the present board of osteopathic examiners of 
which Dr. 0. J. Snyder is president and has such board 
issued any licenses under the provisions of that Sec­
tion? 

4. Has the Osteopathic Surgeons' Examining Board, 
referred to in Section 3 of the Act of June 14, 1923, 
been duly appointed, and if so, has such Board com­
menced to function to the extent that licenses have been 
granted to practitioners of osteopathic surgery? 

GENERAL DISCUSSION. 

443 

In determining what the word "narcotics" means we will for the 
purpose of this .opinion take it for granted that, whatever may be 
the varying opinion of medical men and pharmacists, narcotics are 
the substances or drugs covered in Chapter 1, Section 1, of the Act 
of Congress approved December 17, 1914 as amended, namely, "opium 
or coca leaves or any compound, manufacture, salt derivatives, or 
preparation thereof", or to express it in the words of the Pennsyl­
vania Act of July 11, 1917, P. L. 758, where the definition is attri­
buted to "drugs'', narcotics shall include-

"* .. * (a) opium; or (b) coca leaves; or (c) any 
compound or derivative of opium or coca leaves; or ( d) 
any substance or preparation containing opium or coca 
leaves; or ( e) any substance or preparation contain­
ing any compound or derivative of opium or coca leaves." 

Section 4 of said Pennsylvania Narcotic Law of 1917, specifically 
exempts "licensed physicians" from th~ prohibition that-

"No person shall have in his possession ,or under his 
control, or deal in, dispense, sell, deliver, distribute, pre­
scribe, traffic in, or give away, any of said drugs." 
("narcotics"). 

This exemption of licensed · physicians does not necessarily con­
stitute a specific permission that they may do all or any of the acts 
quoted directly above from said Section 4. The exemption simply 
means that "licensed physicians" may, each and every one, to the 
extent that he has rights concerning narcotics by virtue of 'his 
partiCU:lar license as a physician, exercise such ·rights without being 
liable under the prohibition of said Act of July 11, 1917. 
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Having determined what this opinion will mean by use of the 
word "narcotics" we are led directly to the consideration of the 
questions set forth above. 

QUESTION NO. 1. 
Persons licensed to practice osteopathy in the State of Pennsyl­

vania are "osteopathic physicians" (see Section 12, Act of March 
19, 1909, P. L. 46, and Section 11 (a) of said Act as amended by 
Act of June 14, 1923, P. L. 795). 'fhe laws of Pennsylvania recog­
nize at least two different schools of physicians and licenses them to 
practice according to the tenets and principals of their schools re­
spectively, namely '~osteopaths" and "Doctors of Medicine''. 

The Pennsylvania Drug Act of 1917 exempts "licensed physicians" 
from the prohibition in that Act against the various uses of "drugs" 
("narcotics"). It is evident that licensed "osteopathic physicians" 
are "licensed physicians'', and unless prohibited by the Act creating 
them (Act of March 19, 1909, P. L. 46; as amended by Act of .June 
14, 1923, P. L. 795), said osteopathic physicians are entitled to em­
ploy narcotics in their practice. 

The question then becomes: "Are osteopathic physicians in .gen­
eral permitted by the Act, under which they obtain their licenses, to 
employ 'narcotics' in their practice?" 

We may not overlook; the fact that in the second paragraph of 
Section 11 as amended by the Act of June 14, 1923, the "independent 
scientific system for the preservation of health and the relief .and 
care of bodily disorders", adopted "by the law as the foundation of 
"osteopathy", states that said "scientific system" embraces the em­
ployment of "antiseptics, anaesthetic8, and germicides in case of 
necessity and antidotes in case of poisoning", whereas new Section 
11 (b) of the Osteopathic Law indicates for licensed osteopathic 
surgeons that they may use :'antiseptics, anaesthetics, narcotics and 
germicides", and tha.t the inclusion .of the word "narcotics" in Sec­
tion 11 (b) combined with it~ omission in Section 11 must be taken 
into consideration. In fact, if there was no other indication that 
osteopathic physicians in general have the right to employ narcotics 
to some extent in their practice, I would be constrained to the opinion 
that osteopathic physicians who are not also osteopathic surgeons, 
would not have that right. 

However, we must give weight to the entire law contained in said 
Section 11. It is evident that the second paragraph of said . Section 
11 lays down the broad general r\lles governing the "system" of 
osteopathy. It is equally evident that, besid1es these broad general 
rules, the right of osteopathic practitioners is not only "as the same 
js herein defined" which clearly refers to the "independent scientific 
system" broadly set forth in paragraph 2 of Section 11, but extends 
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also to the power to "practice osteopathy in all its branches, includ­
ing minor surgery and obstP.trias, without restriction, as the same 
is * * * taught and practiced in the legally incorporated, reputable 
colleges of osteopathy." 

The words quoted directly above should be used in considering 
the use of the word "anaesthetics" in the second paragraph of Sec­
tion 11. The general licensed osteopathic physician may practice 
"minor surgery and obstetrics." The use of anaesthetics in practic­
ing minor surgery and obstetrics is .clearly indicated at times not 
only by humanity, but also by the necessity of making it possible 
for the patient to lend himself with reasonable fortitude to the suc­
cessful outcome of the minor surgical operation or the case of 
obstetrics. It is a matter of common knowledge that practically 
every intelligent citizen whose attention has been called in that 
direction knows, and talks, and understands to some extent, the 
use of "local anaesthesia" and also "local anaesthetics" ; arid, there­
fore, · the use of "anaesthetics" alone in the second ·paragraph of Sec­
tion 11 is not repugnant to the use not only of ether, chloroform, 
and other general anaesthetics, but also the use of "narcotics." 

Inquiry from the Board of Osteopathic Examiners as represent­
ative of a reasonably accurate knowledge concerning osteopathy, 
makes it possible for me to state, that the "legally incorporated, 
reputable colleges of osteopathy" teach and practice that narcotics 

. must not be used otherwise by general osteopathic physicians, but 
may be used! in connection only with minor surgical operations and 
cases of obstetrics; and further, when thus used, must be admini­
stered only directly by the osteopathic physician himself or by an 
assistant working under his specific orders in each case. 

Therefore, the answer to question one in my ·opinion is, that 
9steopathic physicians duly licensed under Section 11 of the Penn­
sylvania Ad of l\iarch 19, 1909, P. L. 4·6, as amended by the Act of 
June 14, 1923, P. L. 795, have the following rights with regard to 
the various uses of narcotics as defined in the Harrison Law and the 
Pennsylvania Drug Act of July 11, 1917, P. L . . 758: 

(a) · They certainly have the right to procure, and have in pos­
session, and entrust to as~istants working directly under their orders 
such drugs and medicines or substances in adldition to the general 
anaesthetics, as may be used to produce local anaesthesia, including 
the drugs and substances touched upon by the Harrison Narcotic 
Law of the . United States an.di the "Drug Act" of the Commonwealth 
of Pennsylvania ;:ilso usually known as the "Narcotic Law" of this 
State; such narcotics having been defined by quotation from said 
Acts earlier in this opinion. 
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(b) Osteopathic physicians may not distribute, dispense, give 
away or administer "narcotics" except only in the performance . of 
minor surgical operations, or attending to obstetrical cases; and 
they must then administer or employ the narcotics, either themselves 
or by assistants under their direction. It is my opjnion that not 
only "narcotics" may be thus used directly in minor surgery and 
obstetrics, but also that other drugs, medicines or substances than 
"narcotics", known as "anaesthetics, "analgesics" and the like may 
be used by them in minor surgery and obstetrics.-

( c) It is also plain that the "scientific system" of osteopathy, 
and the teaching and practice of schools of osteopathy, do not con­
template the right of osteopathic physicians to use any drug, except 
in minor surgery, and obstetries, or as antidotes for poisoning. 

( d) Moreover, although narcotics may be possessed, employed 
and adlministered by all licensed osteopathic physiciaps as indicated 
above in this opinion, it is plain that they may not be dispensed, 
given away, or prescribed for use by patients, or alleged patients or 
any persons, except by the osteopath himself and his assistants di­
rectly under him in cases of minor surgery and obstetrics; and any 
effort to stretch this right beyond such personal professional use 
would make the osteopathic physician as criminally liable as though 
he were not licensed to practice the healing art. 

QUESTION No. 2. 
Section 11 (a) of the Osteopathic Act providles for an "Osteopathic 

Surgeons' Examining Board,'' and Section 11 (b) for the -licensing of 
any osteopathic physicians who can qualify under the law before said 
Board, to practice major or operative surgery as taught in colleges 
of osteopathy. 

The fourth paragraph of said Section 11 ( b) clearly provides that 
such licensed osteopathic surgeons shall have authority to use "an­
aesthetics, antiseptics, narcotics and germicides when used for the 
purposes, in the manner and to the extent, only as taught and prac­
ticed! nuder surgical procedure in the legally incorporated, reputable 
colleges of osteopathy." 

'fo decide that osteopathic surgeons may use narcotics is compara­
tively easy. 'l'he difficulty is to answer Question ·No. 2 as to whether 
osteopathic snrgeons may "distribute, dispense, give away, or admin­
ister" (or prescribe) narcotics, namely, "any o,f the drugs coming 
within the purview of Section l of the Harrison Narcotic Law, aR 
amended." 

In order to decide this part of the question it would be necessary 
to dletermine what use of narcotics is "taught and practiced under 
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surgical procedure in colleges of osteopathy"; because in whatever 
way the use of narcotics is taught and practiced in osteopathic col­
leges, osteopathic surgeons may use narcotics accordingly. 

It is therefore my opinion that osteopathic surgeons licensed pur­
suant to Sections ll(a) and ll(b) of the Osteopathic Law have the 
same limitations as to "narcotics" described under the answer to 
"Question No. 1," andl also the same rights and powers with the ad­
dition of the right to employ them in major surgery. 

QUESTION No. 3. 
'l'he Board of Osteopathic Examiners, of which Dr. 0. J . Snyder is 

now President, has been in existence for a consid~rable time and pur­
suant to the authorization of laws of the Commonwealth of Pennsyl­
vania, has issued a substantial number of licenses to persons, thus 
legally qualifying them by virtue of such licenses to practice osteo­
pathy including minor surgery and obstetrics, but not including ma­
jor operative surgery. In fact the said Board of Osteopathic Exam­
iners has no power to license osteopathic surgeons. 

QUESTION No. 4. 
'l'he Osteopathic Surgeons' Examining Board providJed for in Sec­

tion ll(a) of said Act of .June 14, 1923, P. L." 795, has not as yet 
been appointed pursuant to that law, and therefore, there is not now, 
and never has been, an Osteopathic Surgeons' Examining Board in 
the Commonwealth of .Pennsylvania, and no legally effective licenses 
have to thiR time been granted to osteopathic physicians authorizing 
them to practice osteopathic major, or operative surgery. 

Yours truly, 

DEPAR'l'MENT OF JUSTICE, 

By GEORGE W. WOODRUFF, 
Attorney General. 
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OPINION TO BOARD OF PUBLIC ACCOUNTS 

Corporations-Capita,l stock tam-Corporate loan . tax-Penalties-Remission-­
Auditor Ge.neralr-State Treasurer-Board of Publio Accounts-Acts of. April 8, 
1869, and July 15, 1919. ' 

1. The penalties provided by the Act of July 15, 1919, P. L. 948, for . failure 
on the part of a corporation to file reports for capital stock and corporate loan 
taxes within the time pres.cribed · by the act, are mandatory and cannot be re­
mitted by the Auditor General or State Treasurer. 

2. :Where penalties have been correctly and legally settled against a corpora­
tion for failure to file reports for tax purposes within the time prescribed by law, 
the Board of Public Accounts is without authority under the Act of April 8, 1869, 
P. L. 19, to reverse the settlements and remit penalties. 

April 3, 1923. 

Mr. F. H. J,ehman, Secretary, Board of Public Accounts, Harrisburg, 
Pa. 

Sir: Your letter diated February 16, 1923 addressed to the Attor­
ney General submitting the request of the Board of Public Accounts 
for an opinion as to the authority of the said Board to remit certain 
penalties, received. 

FACTS. 
May 19, 1920 the Pittsburgh-DesMoines Company, a domestic cor­

poration, filed in the office of the Auditor General its Capital Stock 
and Corporate Loans Report for the calendar year endli.ng December 
31, 1919. February 27, 1920 the Auditor General granted to the 
company an extension of time to May 1, 1920 within which to file its 
reports for the said year of 1919. June 7, 1920 the Auditor General 
made a settlement of the amount of Capital Stock Tax due the Com­
monwealth for the year 1919 · in the sum of $394.05, consisting of 
taxes at the rate of 5 mills, $358.23, and penalty for failure to file 
the Report within the time limit provided by law in the sum of 
$35.82, the same being ten per centnm of the said sum of $358.23. 
This settlement was approved by the State Treasurer June 9, 1920. 

June 7, rn20 the Audlitor General made a settlement of the Cor­
porate Loan Tax due the Commonwealth for the year 19'19, in the 
sum of $126.00, consisting of taxes due at the rate of 4 mills, $120.00, 
penalty for failure to file the Report within the time limit provided 
by law, $12.00, the same being ten per centum of the said sum of 
$120.00, and made an allowance of a deduction of Treasurer's Com­
mission in the sum of $6.00. This settlement was approved by the 
State Treasurer, .June 9, 1920. 

Upon receipt of the statement for the said taxes, including the 
penalties, the company made no contention that tbe settlements of 
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the tax upon which the saidJ penalties were based were erroneously 
or illegally ma:de. The company did object to the penalties and re­
quested the Auditor General to remit them. The Auditor General 
refused to remit the penalties holding that the time limit, within 
which the Reports were to be filed, expired May 1, 19-20, and, the Re­
ports not having been filed until May 19, 1920, the penalties were 
properly imposed!, their imposition under the law being mandatory. 

Thereupon the said company petitioned the Board of Public Ac­
counts for a remission of the penalties. 

QUESTIONS. 

1. Have the Auditor General and the State Treasurer ;iuthority 
to remit penalties imposed as aforesaid? 

2. Has the Board of Public Accounts authority to remit penalties 
imposed as aforesaid ? 

DISCUSSION. 

The Act of July 15, 1919, P. L. 948 provides that a company such 
as the present one is * * * * * 

"* * * * * to make annually, on or before the last 
day of February, for the calendar year next preceding, 
a report in writing to the Auditor General on a form or 
forms to be prescribed and furnished by him, stating 
specifically: *. * *" 

The said Act · further provides: 

"If the said officers of any such corporation, com­
pany, joint-stock association, or limited partnership 
shall neglect or refuse to furnish the Auditor General, 
on or before the last day of February in each and every 
year, or within sixty days of the end of its fiscal year, 
as herein provided, with the report, as aforesaid, it 
shall be the duty of the accounting officers of the .Com­
monwealth to add ten per centum to the tax of said 
corporation, company, joint-stock association, or lim­
ited partnership, for each and every year for which such 
report was not so furnished, which percentage shall be 
settled and collected with the State tax in the usual 
manner of settling accounts and collecting such taxes." 

"The Auditor General may, upon application made 
before the last day of February in each and every year 
and upon proper cause shown, extend the time of filing 
returns for a period not exceeding sixty days from the 
last day of February of the year for which the same are 
required to be filed." 

U-29 
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Manifestly, the question as to whether or not the Auditor Gen­
eral and the State Treasurer have the authority to remit the pen­
alties imposed in accordance with the said provision~ of this Act, 
is to be determined by a proper interpretation and construction of 
the said Act of Assembly. 

In the case of Haddock vs. Commonwealth, 103 Pa., 243, the 
Supreme Court said on page 249: 

"The first and cardinal rule for construction of 
statutes is, that when the intent of the legislature is 
plainly expressed, it must prevail, that when the lan­
guage of a statute is clear and unequivocal, without 
ambiguity or uncertainty we are to presume that it ex­
presses the intent of the legislature, and no construc­
tion is necessary." 

In the case of City of Pittsburg vs. Kalchthaler, 114 Pa., 547, the 
Supreme Court said on page 552: 

"We think it is always unsafe to depart from the 
plain and literal meaning of the words contained in 
legislative enactments out of deference to some sup­
posed intent, or absence of intent, which would prevent 
the application of the words actually used to a given 
subject. Such a practice is really substituting the the­
ories of a court, which may, and often do, vary with the 
personality of the individuals who compose it, in place 
of the express words of the law as enacted by the law­
making power. It is a practice to be avoided and not 
followed. It has been condemned by many text writers 
and by many courts. Occasionally it has been departed 
from, but the path is devious and a dangerous one, 
which ought never to be trodden except upon consid­
erations of the most convincing character and the 
gravest moment." 

In the case of Commonwealth vs. Clairton Steel Company, 229 
Pa., 246, the Court had before it for construction the Act of June 
15, 1897, P. L. 292. The Court below, whose judgment was affirmed, 
said on page 249: 

"By that act exemption from taxation on its bonds 
owned by it in its own right is given to a state bank 
or savings institution which shall pay into the State 
Treasury on or before March 1 in each vear the tax 
imposed therein upori the shares of its capital stock: 
Commonwealth vs. Clairton, 222 Pa. 293. The lan­
guage of the proviso granting the exemption as to the 
time when the stock tax shall be paid is without am­
bigwity, and, therefore, is not open to constr'Ulotion. The 
exemption is conditioned upon the payment of the tax 
on or before March 1, in each year. * * * 
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"* * * We are not at liberty to disregard the time 
fixed by the Act of 1897, on or before which the stock 
tax must be paid in order to obtain exemption, and 
thus to relieve the defendant company from its liabil­
ity in the present instance." 
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Ill' line with this reasoning Deputy Attorney General Hargest in 
an opinion rendered to the Auditor General under date of April 12, 
1916 (Report and Official Opinions of the Attorney General, 1915-
1916, p. 143) , held that the duty of the Auditor General to impose 
the penalty for non-payment of taxes by trust companies within 
forty days from date of settlement is mandatory, and that the Act 
of June 13, 1907, P. L. 640 gave the Auditor General no discretion 
to waive the penalty as he might see fit. 

I do not think there is any ambiguity in the language of the Act 
of 1919 relative to the imposition of these penalties and their settle­
ment by the Auditor General and State Treasurer. The direction 
to the _accounting officers of the Commonwealth contained in said 
Act is plain and their duty is clear. The language is that 

"* * * it shall be the duty of the accounting officers 
of the Commonwealth to add ten per centum to the 
tax of said corporation, company, joint-stock associa­
tion, or limited partnership, for each and every year for 
which such report was not so furnished, which per­
centage shall be settled and collected with the State 
tax in the usual manner of settling accounts and col­
lecting such taxes." 

I am therefQre of the opinion that the Auditor General 
was correct in holding that the imposition of the said penalties 
under the said Act of 1919 is mandatory, and that the Accounting 
officers of the Commonwealth are without authority to remit them. 

We now come to a consideration of the second question as to 
whether or not the Board of Public Accounts has the authority to 
remit these penalties. 

The Board of Public Accounts is created by, and its authority and 
power set forth in, the Act of April 8, 1869, P. L. 19. The Act reads 

· as follows: 

"Be it enacted by the Senate and House of Repre­
sentatives of the Commonwealth of Pennsylvania in 
General Assembly met, and it is hereby enacted by the 
authority of the same, That the Auditor General, State 
Treasurer and Attorney General be authorized to re­
vise any settlement made with any pe;rson or body 
politic by the Auditor General, when it may appear 
from the accounts in his office, or from other informa­
t·ion in his possession, that the same has been erro-
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neously or illegally made, and to re-settle the same 
according to law, and to credit or charge, as the case 
may be, the amount resulting from such re-settlement 
upon the current accounts of such person or body 
politic." 

It will be noted that the authority of the Board of ·Public Ac­
counts to revise any settlement is confined to the situation where 
it may appear from the accounts in the office of the Auditor General 
or from other information in his possession that the settlement has 
been erroneously or illegally made. 

Under the facts of the instant case it is clear that the penalties 
were correctly and legally settled against the company. 

I am therefore of the opinion that the Board of Public 
Accounts is without authority to revise the settlements and remit 
the said penalties. 

Yours very truly, 

JOHN ROBERT JONES, 

Deputy Attorney General. 
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OPINIONS TO BOARD OF TRUSTEES OF EASTERN STATE 
PENITENTIARY 

Penal lnstitutions--Blastern State Penitentiary-Authority to include aa part of 
the cost of kee.pin.g prisoners all ordinary repa.irs to penitentiary property. 

The cost of ordinary repairs should be included as part of the expensu of keep­
ing convicts in the Eastern State Penitentiary and should be charged pro rata 
to the several counties. 

April 30, 1924'. 

Mr. Henry N. Woolman, Secretary and Treasurer, Eastern · State 
Penitentiary, Philadelphia, Pennsylvania. 

Sir: We have your request for an opinion as to whether the cost 
of ordinary repairs to penitentiary property can be properly in­
cluded as part of the cost of keeping prisoners and charged pro 
rata to the Counties whose prisoners are inmates of your 1nsti­
tution. 

This specific question was answered in an opm10n by Deputy 
Attorney General Morris Wolf, rendered October 15, 1913, to the 
Warden of the Western Penitentiary. (Official Opinions of the 
Attorney General 1913-14, p. 325). 

After reviewing the applicable statutes and the rulings of the 
Attorney General's Department prior to that time Deputy Attor­
ney General Wolf reached the conclusion that the cost of ordinary 
repairs of buildings is properly included as a part of the expense 
of keeping convicts and should, therefore, be charged to the Coun­
ties from which the convicts come. 

There has been no change in the law since the opinion of Deputy 
Attorney General Wolf was rendered and we see no reason for modi­
fying in any way the decision rendered by him. 

You are accordingly advised that the cost of ordinary repairs 
should be included as a part of the expense of keeping convicts in 
your Institution and charged pro rata to. the several Counties. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 
Svecial Deputy Attorney General. 
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Penitentiaries-Visitationr--Grand Jury of Philadelphia. County__;,Aots of April 
23, 1829, P. L. 341, April 16, 1846, P. L. 353, and May 14, 1909, P. L. 838. 

1. There is nothing• in any of the acts relating to the visitation of the Eastern 
Penitentiary at Philadelphia which gives the grand jury of Philadelphia County 
the right to visit the penitentiary and interview the prisoners without the written 
permission of the penitentiary authorities. 

2. If the grand jury of Philadelphia County, as a matter of right, were per­
mitted to visit the Eastern Penitentiary, it would be equally proper that the 
grand juries of all other counties having prisoners confined therein should be 
accorded a similar privilege. Such a situation would be serious interferencP 
with the discipline and management of the prison. 

3. Penitentaries are state institutions, while county prisons are county estab-

lishments. 
4. The Act of April 14, 1835, P. L. 232, giving the right of grand juries to 

visit the county pris~n of Philadelphia 'County, . was a proper legislative enact­
ment, inasmuch as grand juries have peculiarly the province of exercising a 
vigilant care over the public buildings and property of the county. 

March 18, 1924. 

Mr. Alfred vV. Fleisher, President, Board of Trustees of the East­
ern Penitentiary, Philadelphia, Pa. 

Sir: We have your letter of recent date asking to be advised 
whether your Board is required by law to permit the Grand Jury 
of Philadelphia County to inspect your Institution and interview 
prisoners. 

We understand that for many years it has been customary for the 
Judges of Philadelphia County to instruct Grand Juries to visit 
the Eastei·n State Penitentiary. This custom, we are sure, origin­
ated through a desire on the part of the Judges of Philadelphia 
County to co-operate with the State in the proper management of 
your institution; but you have asked to be advised whether these 
visitations are authorized by law, and it is our duty to comply with 
your request. 

'l'he right to visit penitentiaries is regulated by the Act of April 
23, 1829, P. L. 341, which provides in Article VII, Section 8, that: 

"No person who is not an official visitor of the prisons, 
or who has not a written per~ission, according to such 
rules as the Inspector may adopt * * * shall be allowed 
to visit the same; the official visitors are the Governor, 
Speaker and members of the Senate, Speaker and mem­
bers of the House of Representatives, the Secretary of 
the Commonwealth, the Judges of The Supreme Court 
the Attorney General and his deputies, the President 
and Associate Judges of all the Courts in the State 
the Mayor and Recorder of the Cities of Philadelphia' 
Lancaster and Pittsburgh, Commissioners and Sheriff~ 
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of the several Counties, and the acting Committee of 
the Philadelphia Society for the Alleviation of the 
Miseries of Public Prisons. 

"None but the official visitors can have any communi­
cation with the convicts, * * *." 
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The Act of April 16, 1846, P. L. 353 added to the list of official 
visitors of Penitentiaries the Mayor of Allegheny. 

The rights of official visitors of jails, penitentiaries and other 
penal and reformatory institutions of the Commonwealth are de­
.fined by the Act of May 14, 1909, P. L. 838. This Ac't perm'its 
official visitors under certain conditions privately to interview prison­
ers and for that purpose to enter their cells, rooms or apartments. 

If Grand Juries generally, or the Philadelphia Grand Jury in 
particular were official visitors of the Eastern Penitentiary, they 
would unquestionably have the rights conferred upon all official 
visitors by the Act of May 14, HIO!J. The Act of 1829 did not, how­
ever, include the Grand Jury of Philadelphia County or the Grand 
Jury of any other County among the official visitors to the State's 
Penitentiaries. Under the Act of 1829, therefore, Grand Juries 
are excluded from visiting State Penitentiaries unless with the 
written permission of the Penitentiary authorities; and if accordied 
such permission by the Penitentiary authorities they do not thereby 
become "offical visitors" and are not permitted except with the 
consent of the Penitentiary authorities to interview prisoners. 

The situation with regard to visitation of the Eastern State Peni­
tentia.ry is quite different from that which exists wi~h regard to the 
Philadelphia County Prison. 'l'he Act of April 14, 1835, P. L. 232, 
Section 8 designates the official visitors of the Philadlelphia County 
Jail. Among such visitors are the Grand Juries of the Court of 
Oyer and Terminer of the County of Philadelphia. 

That Grand Juries should be designated as official visitors of 
County 'Jails, but should not be named as official visitors of the Pen­
itentiaries is entirely consistant with the difference between the man­
agement and control of these respective Institutions. The County 
jails are distinctively County Institutions and! Grand Juries have 
"peculiarly the province of exercising a vigilant care over the public 
buildings and property of the county, and in recommending improve­
ments, extensions or new structures to meet the growing needs of the 
county1s legal and official business:" Bierly on Juries and Jury 
Trial8, pa,qe 119. The Penitentiaries on the other hand are State 
property managed by Boards of Trustees appointed by the Governor 
and having no relationship whatever to the Counties in which they 
exist except the fact that they happen to be located in such counties. 
The Counties are not responsible for their maintenance or manage­
ment, and exercise no voice in their control. 
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If the Grand Jury of Philadelphia as a matter of right were per­
mitted to visit the Eastern Penitentiary it would be equally proper 
that the Grand Juries of every other County having prisoners con­
fined in the Eastern Penitentiary should be accorded a similar priv­
ilege. There are thirty-three such counties in addition to Philadel­
phia County, namely, the counties of .A>dlams, Berks, Bradford, Bucks, 
Carbon, Chester, Columbia, Cumberland, Dauphin, Delaware, Frank­
lin, Lackawanna, Lancaster, Lebanon, Lehigh, Luzerne, Lycoming, 
Monroe, Montgomery, Montour, Northampton, Northumberland, 
Perry, Pike, Schuylkill, Snyder, Sullivan, Susquehanna, Tioga, 
Wayne, Union, Wyoming and York. "Were the privilege of visiting 
the Eastern Penitentiary to be granted to and exercised by the Grand 
.Turies of thirty-four counties, the discipline and management of the 
Penitentiary might very well suffer serious interference as the result 
of a multiplicity of visitations and inspections. The Legislature, 
.therefore, wisely failed to name any County's Grand Jury as among 
the official visitors of the Penitentiary. 

We express no opinion on the question whether the custom of hay­
ing your Institution visited! by Philadelphia Grand Juries should be 
. continued. That is a practical question to be determined by the 
Judges of Philadelphia County and your Board. We are merely ad­
.vising you that as a matter of law your Board has the right to con­
. trol such visitations and, if they continue, to determine to what ex­
tent grand jurors may interview inmates of your Institution. 

Very truly yours, 

DEP ART:MENT OF JUSTICE, 

By GEORGE W. WOODRUFF, 

Attorney General. 
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OPINION TO BOARD OF TRUSTEES OF WESTERN STATE 
PENITENTIARY 

Penal Institutions, Board of Trustees, Western State Penitentiary-Authority to 
charge to the several counties the salaries of guards-Acts of April 25, 1829, 
P. L. 341, Section 9, February 21, 1833, P. L. 55, Section 5, Act of March SO, 
1911, P. L. 32, Section S and July 13, 1923, No. 44A. 

The Board of Trustees of the Western State Penitentiary cannot charge the 
salaries of guards to the several counties but must charge the same to the appro­
priation made by Act of 1923, supra. 

August 17, 1923. 

Mr. H. D. W. English, Chairman, Board of 'l'rustees, Western State 
Penitentiary, Pittsburgh, Pa. 

Sir: This Department has received! for answer your l~tter written 
to the Governor on July 31st in reference to charging to the several 
counties salaries of guards. 

The Act of April 23, 1829, P. L. 341, Section 9 provides: 
"That the expenses of maintaining and keeping the 

convicts in said Eastern and Western Penitentiaries, 
shall he borne by the respective counties in which they 
shall be convicted." 

So much of the above section as relates to the maintenance of con­
victs is repealed by Section 5 of the Act of February 27, 1833, P. L. 
55. It is difficult to explain just what the Legislature intended .by 
this repeal, but evidently had in mind! some distinction be.tween 
"maintaining" and "keeping." 

In the case of the Commonwealth vs. Floyd 2 Pittsburgh 342, a 
mandamus was granted on the Treasurer of Allegheny County to pay 
a warrant for expenses of keeping the convicts from that county in 
the Penitentiary. The Court said of this claim: 

"We think it is distinguished from ordinary claims 
against the county by the Act of April 23, 1829 in rela­
tion to the Eastern and Western Penitentiaries, which 
diirects that the expenses of keeping the convicts shall 
be borne by the respective counties in which they shall 
be convicted." 

J t has been the uniform practice since the passage of the Act of 
April 1829 for the counties to pay the expenses of keeping the con­
victs. There is no appreciable difference between keeping and main­
taining, and "maintenance" has been construed by this Department 
a number" of times. It has been held broad enough to include repairs 
to buildings, roads and machinery. 

In an opinion by Attorney General Hensel, given November 21, 
189·3

1 
he held, tha,t i:p.a,in,tena,nce irn;ludedi expenses incurred "for re-
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pairs to buildings and equipment, such as are necessary to keep the 
existing institution up to its original condition." And in this opin­
ion the general rule- is laid down as follows: 

"A fair and liberal construction of appropriation for 
maintenance would be to supply dilapidation, to arrest, 
prevent or remedy .dJecay, to maintain or restore, to erect 
where destruction has taken place; for example: To 
paint buildings from time to time; to restore worn out 
furniture; to erect a fence where one has fallen down; 
to replace insecure or dilapidated walls, ceilings or 
foundations, etc." 

This opinion has been approved in opinions by at least three other 
Attorneys General, but in no case has it been held that the language 
of the Act is broad enough to cover the compensation paid to guards. 

By the Act of March 30, 1911, P. L. 32, Section 3, your Boaridl is 
authorized to employ such per.sons as it may deem necessary to se­
cure the speedy an<l economical construction of the building and 
compensation to be fixed by the Board and approved by the Gov­
ernor. And because it is also provided that "so far as practicable 
the work shall be performed\ by the inmates of the Western Peniten· 
tiary," guards are necessary. 

'l'he Act of .Tuly 13, 1923, making an appropriation to the Western 
State Penitentiary provided that the amount of the appropriation 
should be "for salaries of officers, parole work, returning convicts, 
electrocution department * * * for extraordinary repairs and insur­
ance." These two Acts, the Act of 1829 and the Act of 1923, appar­
ently are the only ones providing funds for the use of the institution, 
as tlw Act of 1829 does not in any way provide for the payment of 
salaries of guards, it follows that such payment cannot be chargerli 
to the several counties. But the Act of 1923 having specifically pro­
vided for such salaries, they must be charged to the appropriation 
made by that Act. 

In an opinion given by Deputy Attorney General J . E. B. Cun­
ningham in 1912, he said this: 

"You are, therefore, advised that the compensation 
for overseers or guards employed at the site of the new 
penitentiary when fixed by your Board and approved! by 
the Governor, should be charged to the appropriat"ion 
made in said Act of 1911." 

You are, therefore, advised! that the salaries of gnards cannot be 
charged to the several counties, but must be charged to the appro­
priation made by the Act of 1923. 

Yours very truly, 

J. W. BROWN, 

Deputy Attorney General. 
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OPINION TO DELAWARE RIVER BRIDGE JOINT 
COMMISSION 

459 

Oontract.s-Public construction contracts~Surety of contractors-Interest of 
member of Commission a.ward!ing contract-SoUciting agent of bontiing company. 

1. A public construction contract, otherwise properly awarded, is not void 
because a member of the Co~mission authorized to awa;d the contract is the 
s.oliciting agent of a surety company which became surety for the contractor. 

2. The fact that the contractor stated in his proposal that no member of the 
Commission was interested directly or indirectly in the contract as "surety" did 
not render the contract void ab initio, inasmuch as it was not a material mis­
statement amounting to fraud. 

' 3. In such case, as there was a capable and responsible contractor, with a 
qualified and responsible surety standing back of . them, no danger could come 
to the Commission by a mere misstatement that no , member of the Commission 
had an interest in the business connected with tht> contract. 

4. 1Section _ 66 of the Act of March 31, 1860, P. L. 382, which makes it a 
misdemeanor for certain officials or officers and employees of corporations to be 
interested in public contracts, does not make contracts to which it is applicable 
void if they are otherwisf legal. 

5. A member of a Commission, with power to award public contracts, who 
has an individual int~rest in such a contract, should not participate in awarding it. 

February 18, 1924. 

Delaware River Bridge Joint Commission, 804-18 Widener Building, 
Phil,adelphia, Pa. 

Gentlemen: I duly received copy of your Resolution, adopted 
February 15, 1924, which reads as follows: 

"The Delaware River Bridge ,Joint Commission at 
a meetiug Friday, February 15th, 1924, unanimously 
adopted the following resolution offered by Mr. Lewis 
and seconded by Mr. Smith: 

"WHEREAS, repeated statements have appeared in 
the Philadelphia newspapers to the effect that a mem­
ber ·of this Commi-ssion is identified with a bonding 
agency which has solicited and supplied surety bonds 
for contractors to whom construction work has been 
awarded for the Delaware River Bridge by this Com­
mission, 

"AND WHEREAS, by reason of this alleged connec­
tion the validity of these contracts has been brought 
into question, 

"THEREFORE, BE IT RESOLVED, That, prior 
to the awarding of any new contracts, the facts in con­
nection with these allegations be thoroughly investi­
gated and that a legal opinion be promptly obtained as 
to the effect of such facts upon the validity of con­
tracts let or to be let by this Commission." 
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There is one possible difficulty about giving an opinion on the 
validity of the contracts you indicate; namely, that you did not 
state the facts connected1 with the award of such contracts upon 
which "the validity of these contracts has been brought into question." 
However, I feel so sure that you desire me to give a prompt answer 
to your request for a legal opinion that I will assume the responsi­
bility at this moment (subject to correction if your. investigation 
should develop different facts) to state the facts upon which this 
opinion will be based and to restate the question. 

S'fATEMEN'L' OF FACTS. 
Thomas B. Smith is a member of the Delaware River 

Bridge Joint Commission and also Chairman of the 
Executive Committee of that Commission. He is also a 
majority stockholder and Director, but not an officer, 
in the Thomas B .. Smith Company, which is an insur­
ance agency acting (among other activities) as solicit­
ing agent for National Surety Company_ in a district 
which includes Philadelphia. 

National Surety Company is a corporation author­
ized and qualified to become surety, both in Pennsyl­
vania and New Jersey, for any contractors who may 
enter into contracts with the Commission. 

The Executive Committee acts intensively upon the 
question of contracts desired and questions concern­
ing such contracts and the proposals and bids to be 
submitted by contractors; and it reports its digested 
:findings to the Commission. 'l'he Commission awards 
contracts to the lowest responsible bidders. A bond up 
to fifty per cent. of the contract price is required. 

Seve't'al contracts have already been awarded, with 
Natfonal Surety Company as bondsman, wherein 
Th()mas B. Smith Company has secured the bonding 
business from the contractor for National Surety Com­
pany and received the same commission on said busi­
ness thus secured as would have been received if Thomas 
B. Smith were not a member of the Commission and his 
agency had secured the same bond~ng business for Na­
tional Surety Company. 

Other contracts have been awarded with other cor­
porate surety than National Surety Company. 

None of the contracts thus far awarded have been 
given to any contractors except the lowest responsible 
bidders, and the question of the responsibility of the 
bidders has not been determined or affected because of 
the offer by the contractor of a bond from National 
Surety Company as compared with the offer of bonds 
from other qualified corporate sureties. The Commis­
sion ·feels sure that in awarding further contracts it 
can, and will, make sure to award such contracts 
only to the lowest responsible bidders, and that the offer 
of National Surety Company as surety will no.t in-
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fluence the determination as to which bidder is the 
lowest responsible bidder. The officers of Thomas B. 
Smith Company, in active solicitation of business for 
National Surety Company, sent out at least three letters 
to possible bidders on contract work advertised by the 
Commission. In these letters the Thomas B. Smith 
Company offered its services for the procurement of 
bonds and stated that "our Thomas B. Smith" was also 
a member of the Commission. After at least three of 
these letters had gone out Thomas B. Smith discovered 
what was being done and immediately forbade and 
stopped any further practice of that kind, and also 
strove to recall the letters already sent out. One of 
these letters, however, came to the attention of other in­
terested bidders, insurance agencies, or bonding surety 
corporations, and finally to the attention of the news­
papers where the matter was taken up vigorously. 
Thereby the public was fully .and widely informed of 
the above facts. 

Thomas B. Smith admits in substance all the .above 
facts. He denies that any of these facts have influenced 
his action as Chairman of the Executive Committee and 
a member of the Commission. As a matter of fact the 
Commission feels certain that the above facts have not 
influenced, and will not influence, the 'awarding of con­
tracts pursuant to the law and good business practice , 
to the lowest responsible bidders. 

STATEMENT OF THE QUESTION. 

1. Granting that the above statement of facts is true 
and substantially complete, are , the contracts thus far 
awarded by the Delaware River Bridlge Joint Commis­
sion with National Surety Company as surety valid un­
less and until they are canceled by due legal action for 
some good and sufficient reason; the bonding business 
having been solicited and secured from the contractor 
by Thomas B. Smith Company on behalf Of National 
Surety Company with or without knowledge on the part 
of the contractor that Thomas B. Smith is a maj"ority 
stockholder of Thomas B. Smith Company, and also a 
member of the Commission? · 

2. The same question with regard to contracts of the 
same kind awarded hereafter? 

ETHICAL AND LEGAL ASPECTS 

461 

In order that the following discussion and opinion may not be 
misunderstood I draw attention to the fact that I have turned m,y 
back resolutely upon, and refrained from taking into consideration, 
the ethical side of this questiOn, namely, as to whether a principl:l,l 
stockholder and Director of an insurance angency which has directly 
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to do with the soliciting of bonding business in connection with 
contracts should or should not be a member of the Commission. The 
euhical side of this question is one solely for the member of the 
Commission involved and the appointing power. The Attorney Gen· 
eral, in considering the validity of the contracts undier the facts set 
forth above, must, and will, take into account nothing but the 
purely legal aspects of the case. The Pennsylvania Delaware River 
Bridge Act, approved July 9, 1919, P. L. 814, does not provide that 
none of the members of the Commission may have an interest directly 
or indirectly in contracts connected w:i.th the work of the Commis­
sion, . . The mutual law of the two States provides that all contracts 
over $2,000 shall be advertised; and also that "no action of the said 
joint commission shall be valid and binding unless a majority of 
the Pennsylvania commission and a majority of the New Jersey 
commission shall vote in favor thereof." 'l'he Penn~ylvania Commis­
sion consists of eight members and, therefore, no contract can be 
awarded unless at least five members vote in favor of the award. 
It must be taken for granted that all members of the Commission 
vote for what, as far as they can see, is the best interest of the work 
involved, :both from t1ie stand!loint of' effi:Ciency and ec:onom.Y~ 
Thomas B. Smith's vote can not possibly be more than one vote out 
of five, seven or eight, according to the number of members of the 
Commission voting on the award of any . one contract. Although 
the Act itself is silent concerning this matter, the form of proposal 
required by the Commission (and this proposal becomes part of the 
contract, if awarded) causes the contractor to certify the following 
as part of the inducement to the award of the contract 

"This Proposal is made without any connection with 
apy other person making a proposal or bid for the same 
purpose, and is in all respects fair and without collu­
sion or fraud. No member of the Joint Commission or 
agent . or employee thereof, is interested directly or in­
directly, as contracting party, partner, stockhqlder, 
surety or otherwise in the supplies, work or business to 
whi~h it relates, or in any portion of the profits there­
of." · 

This statement in the proposal becomes a material part of the 
contract and if, in any substantial way or to any substantial extent, 
the statement is false, it would be ground for action by the other 
contracting party, namely: the 'Commission as representing the 
Commonwealth, to cancel the contract. 

Any such false statement in the proposal, however, would not in 
itself give the contractor or his surety the right to cancel the con­
tract or the bond. If the contra.ctor should fail, the bonding com­
pany could not under the facts set forth above try to evade respon­
sibility under the bond. 
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In other words, the Commonwealth could take steps to cancel the 
contract if there were any misstatement in the proposal substantially 
affecting the interest of the Commonwealth, but the contractor and 
his bondsman could not take advantage of the contractor's own wrong 
to cancel the contract or the bond. 

Let us first consider whether under the facts set forth above there 
was substantial misrepresentation or false statement in the portion 
of the :proposal quoted directly above. The facts would not estab-
lish: · 

(1) "Any connection with any other person making a proposal 
or bid for the same purpose." 

(2) "Any unfairness, collusion or fraud." 
(3) That Thomas B. Smith (a member of the Joint Commission) 

was "interested directly or indirectly as contracting party, partner, 
stockholder, surety * * * in the supplies, work, or business to which 
it (the contract) relates, or in any portion of the profits thereof." 

At first blush it might be thought that Thomas B. Smith was 
interested as "surety", but there is no claim that he has any interest 
in National Surety Company itself either as stockholder, director, 
or officer. This leaves only one question under the statements in 
the above quoted part of the proposal, namely, was Thomas B. 
Smith "interested directly or indirectly * * * otherwise in the sup­
plies, work, or business to which it (the contract) relates or in any 
portion of the profits thereof"? He was certainly not in any way 
interested in the supplies or work as far as the facts disclose .. 

The business to which the proposal or bid relates did, however, in­
volve indirectly an interest of the Thomas B. Smith agency and, 
therefore, somewhat more indirectly of Thomas B. Smith himself, 
because the bond was part of the "business to which it (the contract) 
relates"; and although neither the agency nor Thomas B. Smith 
himself were directly interested in the bond they were indirectly 
interested therein to the extent of a "portion of the profits thereof." 

Hence the statement in the proposal, it seems to me, failed of be­
ing true to the ultimate extent because of the fact that a member of 
the Commission had an indirect interest in a "portion of the pro.fits" 
aimed at by the proposal or bid. 

WERE THE CONTRACTS VOID? 
Did this misstatement make the contract void? Without going 

into the very voluminous law on this question, the answer is in­
dubitably: "No, the contract was not void ab initio because of the 
indirect interest of Thomas B. Smith in the payments to the con-
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tractor, from which premiums would be paid to secure the bond of 
National Surety Company, and commissions thereon to the insur­
ance agency, and possible dividends therefrom to Thomas B. Smith." 

ARE THE CONTRACTS VOID? 
The contracts already awarded are not void because of the mis­

statement for the reason that contracts already entered into are 
enforcible at law except for some realy material fraud on the part 
of one of the parties. In order that a misstatement may be material 
it must have brought about a contract which in itself is contrary 
to public policy or it must have worked to the substantial harm of 
the innocent party. · The supply of labor and material toward the 
construction of the Delaware River Bridge is clearly a legal per­
formance, anu since the contractor is capable and responsible, with 
a qualified and responsible surety standing back of him, no danger 
can come to the Commission on account of a mere statement (even 
if untrue) that no member of the Commission has an indirect interest 
in the business covered by the contract. The performance of the 
contract is after all the substantial and material end and aim of the 
Commission. 

ARE THE OON'l'RACTS VOIDABLE? 
Whether the contracts in question are voidable because of the al­

leged misstatement need not be considered at this time unless the 
Commission should have in mind actual steps to rescind some one or 
more of the contracts; and I take it for granted that the Commission 
has no intention of voiding the contracts which it has considered 
with so much care and awdrded. 

Certainly the contractors were the lowest responsible bidders or 
the contracts would not have been awarded to them. It is a matter 
of general knowledge in the business world that National Surety 
Company is a qualified and responsible surety. Since the contract 
was awarded to the lowest responsible bidder there would be more 
danger of harm to the public interest from the rescinding of the 
contract than from requiring that it shall be fulfilled. 

I am not overlooking the fact that Section 6() of the Act of March 
31, 1860, P. L. 382, makes it in gt;neral a misdemeanor for certain 
officers or employes of "any corporation, municipality or' public in­
stitution" to be interested in any contract having to do with such 
corporation, municipality or public institution. This Section falls 
short of covering the case in question. Even if it were applicable the 
punishment provided for applies to the officer or employe and not 
to the contractor. In other wordR, this penal statute surely does not 
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make contracts to which it is applicable void, and I do not believe 
that it even makes them voidable merely because of the interest of 
the officer or employe. 

CONOLUSlON. 
1. As to the first question, the contracts already awarded by 

the Delaware River Bridge Joint Commission to contractors whose 
bonds have been supplied by National Surety Company and solicited 
by Thomas B. Smith Company are, in my opinion, legally valid. 
The contractors should be paid as promptly as convenient according 
to the terms and provisions of the contracts. The same auditing 
scrutiny should he given to requisitions for payments on theRe con­
tracts, no more and no less, as is given to contracts secured by bond8 
suppl1ed by other bonding companies than National Surety Com­
pany. 

2. As to contracts not yet awarded, the Commission should con­
sider the bids and proposals and the surety bonds offered just as 
they have done heretofore in order to determine which is the lowest 
responsible bidder for each contract and whether the security offered 
is that of a qualified and responsible bonding company. When 
awards' are made with reasonable care along these lines the con­
tracts will be valid whether the bond is given by National Surety 
Company, with Thomas B. Smith Company acting as its soliciting 
agent, or not. If Thomas B. Smith Company is interested in the 
matter hecause of having solicited the bond to be supplied, it is a 
recognized prindple amounting to a legal requirement that Thomas 
B. Smith, because of his indirect interest, should not take part in 
determining the award of the contract. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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OPINION TO GENERAL GALUSHA PENNYPACKER 
MEMORIAL COMMISSION 

General Galusha P ennypacker Memorial Commission---Authority to retain the . un­
ex-pended balance of appropriations made in 1919 and 1921 to complete the con­
tract for the erection of a memorial. 

The Commission under the appropriations made to it by the Acts of July 18, 
1919 and May 27, 1921, may retain for a reasonable time after May 31, 19:23, 
the money set apart for dedication purposes, the contract for the erection of the 
memorial ,having been awarded and the expenditure of the money having been 
provided for. 

May 16, 1923. 

Walter George Smith, Esq., Secretary, General Galusha Pennypiacker 
Memorial Commission, Philadelphia, Pa. 

Sir: Your inquiry of May 10, 1923, has been received by this De· 
partment. I understand the facts upon which you request an opinioa 
to be as follows : 

By an Act of Assembly, approved July 18, 1919, th,e sum of $15,-
000 was specifically appropriated for the purpose of erecting a suit­
able monument or memorial to commemorate the disting11ished 
military services of General Galusha Pennypacker. On February ·1, 
1!121, you were advised by this Department that unless a contract 
was awarded for the erection of a monument or memorial before 
May 31, 1921, the appropriation would merge into the general funds 
of the Commonwealth. A contract for the erection of such memorial 
was entered into by your Commission on March 24, 1921. By an 
Act of Assembly appiroved May 27, 1921, an appropriation of $30,000 
and the unexpended balance of the 1919 appropriation was made 
to the Commission. 

Under these facts you ask to be advised whether it is necessary to 
execute a second contract covering the balance of the appropriation 
unexpended before the end of the fiscal year and if the Commission 
would ·be authorized to retain a ceMain sum to cover the costs of 
dedication of the memorial. 

The said Act of 1921 does not expressly provide that the appro­
priation therein made shall be expended within any definite time. 
However, it is contrary to the policy of the Commonwealth that 
appropriations shall be kept open indefinitely and the moneys con­
sidered as set apart for an unlimited period. Prompt and diligent 
action on the part of those entrusted with the expenditure of an 
appropriation is contemplated by the Acts making such appropria­
tions. 
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In an opinion written by Deputy Attorney General Hargest he 
used the following language: 

"As a general proposition it has been the view of 
this Department that under appropriations similar to 
the one now in question, the sites for monuments should 
be selected and contracts for their erection awarded 
within the said fiscal period of two years, in order to 
prevent the merging of the appropriation into the gen­
eral fund of the State Treasury." 

This principle is invoked for the purpose of preventing unreason­
able delay and for the purpose of requiring that moneys thus 
specifically appropr.iated must be expended within a reasonable time 
for the accomplishment of the purpose for which said moneys are 
appl'.opriated. 

The contract for the erection of the memorial having be~n awarded 
and the expenditure of the money provided for, I am of the opinion 
that it is not necessary to execute a second contract and that the 
Commission is authorized to retain the sum of money mentioned for 
dedication purposes and that said sum will not lapse into the State 
Treasury if expended by the Commission within a reasonable time 
after May -31, 1923. 

Yours very truly, 

J. W. BROWN, 
Deputy Attorney General. 
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OPINION TO PENNSYLVANIA BOARD OF PHARMACY 

PharmaC'l~Perinits to Conduot-Fees-Act of 1921, P. L. 117'2. 

Fee not collectible when issuing a permit to conduct a pharmacy whose owner 
i~ not a registered pharmacist, when there has been a change of manager. Fee 
is collectible if there is a change of location and a new permit issued, or if 

there is a change of ownership. 

January 10, 1923. 

Mr. Charles F. Kramer, Director, Bureau of Permits, The Pennsyl­
vania Board of Pharmacy, Harrisburg, Pennsylvania. 

Sir: This Department has received your request for opinions on 
the followipg questions: 

"1. Are we not required to collect the fee when is­
suing a permit to conduct a pharmacy whose owner is 
not .a registered pharmacist when there has been a 
change of manager? 

"2. When there is a change of location and a new 
permit is issued should we not charge the usual fee? 

"3. When there is a change of ownership is it not. 
required that the fee be charged?'' 

We understand that none of these questions have any reference 
to the license or permit issued to a p·harmacist or assistant phar­
macist-that all concern the permit for the pharmacy itself as is­
sued under authority of the Act of May 26, 1921, P. L .. 1172. To 
determi~e the questions you have raised it will be necessary to con­
strue the following par.ts of the Act referred to : 

"Section 1. Be it enacted, &c., That no pharmacy, as 
defined by the act to which this is a supplement, shall 
be kept open for the transaction of business until it 
has been registered with and a permit therefor has been 
issued by the Pennsylvania Board of Pharmacy: * * *. 

"Section 2. Upon application, on a form to be pre­
scribed and furnished it, and the payment of a fee of 
two dollars ($2.00), the Pennsylvania Board of Pharm­
acy shall issue a permit to conduct a pharmacy to 
such persons-, associations, copartnerships, or corpora­
tions, as the board deems qualified to conduct such 
business. All permits fasued under Jhe provisions of 
this act shall be exposed in a conspicuous place in the· 
pharmacy for which it was is·sued, and shall expire on 
the first day of July following the date of issue. No 
permit shall be issued unless it appears to the satis·­
faction of the board that the management of the pharm-
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acy is in the charge of a pharmacist registered under 
the provisions· of the act to which this i's a supplement. 
All permit fees collected under the provisions of this 
act shall be paid into the State Treasury. 

"Section 3. The Board of Pharmacy may suspend or 
revoke any permit obtained by false representations 
made in the appli'cation therefor, or when the pharmacy 
for which a permit shall have been issued is kept open 
for the transaction of business without a registered 
pharmacist in charge thereof, * * *. '' 
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In the light of these provisions let us now consider the first 
question: 

"1. Are we not required to collect the fee when issu· 
ing a permit to conduct a pharmacy whose owner is not 
a regjstered pharmacist when there has been a change 
of manager?" 

You will notice that the registration of a pharmacy is a separate 
act from that of issuing a permit for its operation. There is no 
tharge for registration, but there is a charge for a "permit. The 
permit may issue to "such persons, associations, copartnerships or 
corporations, as the board deem qualified to conduct such business." 
There i's no requirement that the holders of such permits· shall know 
D.nything about pharmacy or hold any other license. Each holder 
of a permit must at all times have the pharmacy for which the permit 
i1::1 issued in charge of a registered pharmacist. The Board must be 
~atisfied that the pharmacy will be so conducted before it may issue 
a permit, but it makes no difference who the pharmacist is nor how 
often a change is made so long as eacfi one is duly registered. After 
registering a pharmacist the Board may exercise no discretion as to 
where he may be employed. A proper protection of the interests of 
the public, which is the purpose of the Act, is provided for by the 
requirement that the pharmacist must display conspicuously his own 
certificate. 

"That all certificates as pharmacists or assistant 
pharmacists, issued under the authority of the· Common­
wealth of ·Pennsylvania, shall at all times be conspic­
uously exhibited in the place of b,us'iness where the 
pharmacist or assistant pharmacist is employed. Any 
pharmacist violating this section of this act of As·­
sembly, as to the display of his own or his employes' 
certificates, s·hall, upon conviction, be sentenced . to pay 
a fine of ten dolars ($10.00) and the costs of prosecl.l-
tion." ' · 

Act of May 171 19171 P. :v. ~08~ Sec, 8. 
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It is not required by law that the name of a pharmacist shall be 
on a permit to conduct a pharmacy. Therefore a change i'n 
pharmacists would not affect the original permit. If, as it appears, 
the placing of the name of a pharmacist on such a permit serves a 
ugeful purpose, there is no legal objection to putting it thereon nor 
to the issuance of a new permit when there is a change of pharma­
cists, but such not being required by law there would be no justifica­
tion for making a charge for the new permit. 

Your second question is as follows : 

"2. When there is a change of location and a new 
permit is· isRued should we not charge the usual fee?" 

A pharmacy, according to the Century Dictionary, is "A place 
where medicines are prepared and dispensed; a drug-store; an 
apothecary's shop." As a pharmacy is a place it obviously cannot be 
two places, and one permit could not be is·sued for more than one 
place. It must be issued for a parti'cular place and "shall be exposed 
in a conspicuous place in the pharrmacy forr which it was issued." 
It would, therefore, appear that when a change is· made in the loca­
tion of a pharmacy it is necessary to issue a new permit, and· where 
it is necessary to issue a new permit it is proper to charge therefor. 

We now come to the dis·cussion of your last question: 
"3. When there is a change of owner~hip is it not 

required that the fee be charged?" 

Permits are not only issued for the operation of a pharmacy at a 
certain place, but they are issued to such persons, associations, co­
partnerships or corporations, as the Board deems qualified to con­
duct such business . . The Board must .be satisfied as to the qualifica­
tions of the permit holder. The investigation and issuing of a permit 
involve the same amount of trouble and expense whether there is· a 
change in management or a new store is to be established. The law 
requires that a new permit shall issue, and, having fixed a fee for all 
permits, you should make a charge therefor. 

You, are, therefore, advised (1) that you are not required to collect 
the fee when issuing a permit to conduct a pharmacy whose owner 
is not a registered pharmacist when there has been a change of 
manager; ( 2) that if there is a change of lo ca ti on and a new permit 
is is·sued you should charge the usual fee, and ( 3) that if there is a 
c:liange of ownership and a new permit is issued a fee should be 
charged therefor. 

Very truly yours, 

STERLING G. McNEES, 

De'[YUty Attorney General, 
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OPINIONS TO PUBLIC SCHOOL EMPLOYES' 
RETIREMENT BOARD 
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Public School Employes' Retirement System-Eligibility for Members.hip by Per­
sons employed on a daily wage-Act of 191"1 P. L. 1043. 

Pa,yment of school employes upon the basis of a daily wage does not of itself 
exclude them from the benefits of the retirement system. 

January 9, 1 923. 

Mr. H. H. Baish, Secretary, State School Employes' Retirement 
Board, Harrisburg, Pa. 

Sir: This Department is in receipt of your communication of the 
22d ult. asking to be advised whether "school employes who are em­
ployed on a daily wage basis" are thereby excluded from the Retire­
ment System. It appears that certain janitors who have been so 
employed have remained out of said system by reason thereof. 

Section 1 of the Act of July 18, 1917, P. L. 1043, inter alia, defines 
an "employe" within the meaning of the Act as not only including 
school ·teachers, principal :;;, superintendents, members of the staff 
of State Normal Schools and (optionally) the staff of the Depart­
ment of Public Instruction, but also: 

"Any clerk, stenographer, janitor, attendance officer, 
or other person engaged in any work concerning or re­
lating to the public schools of this Commonwealth, or 
in connection therewith, .or under contract or engage­
ment to perform one or more of these functions: Pro­
vided, 1'hat no person shall be deemed an employe, with­
in the meaning of this act, who is not regularly engaged 
in performing one or more of these functions as a full­
time occupation, outside of vacation periods." 

This definition is an exceedingly broad one and no school employe 
· can be taken from the scope of the Act who fulfils its conditions 
except by virtue of some express provision therein or necessary im­
plication therefrom. 

Section 7 of the Act to which special reference is made in your 
communication makes it the d.uty of the employer before employing 
any employe to notify such employe of his duty and obligations 
under the Act as a condition of his employment, and in September 
of each year to certify to the Retirement Board the names of all 
employes to whom the Act applies, and on the first day of each 
month to notify the Board of changes that have occurred during 
the pr1wious month as .to new employes, removals, withdrawals and 
salary. It is further therein provided that; 
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"Each employer shall cause to be deducted on each 
and every pay-roll of a contributor, for each and every 
pay-roll period * * *, such per centum of the total 
amount of salary earnable by the contributor in such 
pay-roll period as shall be certified to the said employer 
by the retirement board as proper, in accordance with 
the provisions of this act. * * * In determining the 
amount earnable by a contributor in a pay-roll period, 
the retirement board may consider the rate of salary 
payable to such contributor on the first day of each 
regular pay-roll period as continuing throughout such 
pay-roll period, and it may omit salary deductions for 
any period less than a full pay-roll period in cases 
where the employe was not a contributor on the first 
day of the regular pay-roll period; and, to facilitate 
the making of the deductions, it may modify the deduc­
tion required of any contributor by such amount as 
shall not exceed one-tenth of the one per centum of the 
salary upon the basis of which the deduction is to be 
made." 

The employer is required to certify to the treasurer of the em­
ployer on each pay-roll a statement as voucher for the amount so 
deducted and send a duplicate of the statement to the Retirement 
Board, and the said treasurer is in turn required to transmit 
monthly, or at such times as the said Board shall designate, the 
amounts specified in such voucher to the Secretary of the Retire­
ment Board, who pays such receipts to the Treasurer of the Com­
monwealth for use according to the provisions of the Act. 

After careful consideration of the provisions of Section 7 and of 
the Act as a whole, I am of the opinion that there is nothing therein 
which would justify an exclusion from the application of the Act 
of school employes solely in consequence of their being paid upon 
the basis of a daily wage. That the compensation of such employes 
is always in the Act called "salary" and nowhere "wages" is not 
sufficient from which to imply such a construction. While in strict 
usage "the word 'salary' imports a specific contract for a specific 
sum for a specified period of time, while 'wages' are compensation 
for services by the day or week," (Words & Phrases, 2nd Series, Vol. 
4, 486), yet, as used in this Act, I am satisfied that it denotes the 
compensation generally that may be paid to school employes. That 
of most school employes is such as is commonly denominated "sal­
ary," and it is likely that this led to the use of this term for com­
pensation payable to all such employes. In the above mentioned 
volume of Words & Phrases, at the same page, a case is cited 
holding: 

"Broadly, the word 'salary' means a recompense or 
consideration made to a person for his pains or industry 
in v,notber mall's l:!usiness, Whet~e:r H l:!~ d~:rived fr<:>m 
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'salarium,' or more fancifully from 'sal,' the pay of the 
Roman soldier, it carries with it the fundamental idea 
of compensation for services rendered. Indeed, there is 
eminent authority for holding that the words 'wages' 
and 'salary' are in essence synonymous. Hopkins v. 
Cromwell, 85 N. Y. Supp. 839, 841, 89 App. Div. 481." 

I 
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It will be observed that the deductions from the earnings of a 
member of the System are not for some stated calendar period, as 
a week or a month, but for a "pay-roll period." There can be such 
a period as well where the compensation is based upon a daily wage 
as a monthly salary. Under the familiar rule in the interpretation 
of statutes the express enumeration of the several requirements as 
to who is to be deemed an "employe" within the meaning of the Act, 
as contained in the aforesai.d definition of that term, forbids us add­
ing any additional test, such as the manner by which the employe is 
to be compensated for his. services. Of course the application of 
the Act would not extend to any employe paid on said basis unless 
the employment strictly complied with the aforesaid requirements 
as to being a regular one and a full-tinie occupation. To hold other­
wise than herein decided would put it within the power of the 
employer to exclude from the retirement system many school em­
ployes by the simple device of paying them by the day, although the 
employment may 'be a regular one and constitute the employes full 
tlme occupation. We cannot presume that this law intends that its 
application can be limited in such way. 

You are advised that to pay school employes upon the basis of a 
·daily wage does not of itself exclude them from the Retirement Sys­
tem, or operate to deny them its benefits. 

Very truly yours, 

EMERSON COLLINS, 

Deputy Attorney General. 
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Public School Employes' Retirement-Duty of Retire.ment Boardr----Section 14, 
Paragraph 2, Aot of July 18, 1917, P. L. 1043-Act of May 18, 1911, P. L. 309. 

A contributor to the retirement system having attained the age of seventy 
years during the months of July or August, or any other time between yearly 
school terms, the Retirement Board must retire the said contributor forthwith, 
inasmuch as the intervening time between school terms does not constitute a 
part of the school term within the meaning of the Act. 

May 16, 1923. 

Doctor H. H. Baish, Secretary of the Public School Employes' Rf)· 
tirement Board, Harrisburg, Penna. 

8ir: I have your request for an opinion from this Department 
dated April 11, 1923, which is as follows: "When a teacher attains 
the age of seventy years during the months of July or August the 
R.etirement Board is uncertain as to whether such teacher can be 
Pf·rmitted to te?-ch during the following ·school term before compul· 
sory retirement is enforced; In other words, since the months of 
July and August are vacation months should they be regarded as a 
part of the preceding school term or as a part of the succeeding 
school term?" 

By Section 14, paragraph 2, of the State School Employes' Re­
tir-ement Act of 1917, it is provided: 

"Each and everv contributor who has attained or 
shall attain the age of sev.enty years shall be retired 
by the Retirement Board, for superannuation, forth~ 
with, or at the end of the school term in which said age 
of seventy years is attained." 

F01; a proper consid.eration of this paragraph, we must not lose 
sight of the distinction between the "school term" and the "school 
y,ear.'' The "school term" has to do with the teaching time of the 
year and is fixed and determined within certain limitations by the 
Board of Directors of the several school districts of the Common­
wealth and is the time during which schools are open and teaching 
is done during each year; while the "school year" has to do witlt 
the business side of our school system and the questions of organi­
zation of boards, the levying of taxes and the management of fin­
ances of the several school districts, and is fixed and determined 
by law. 

By Article III, Section 301, page 24, of the School Code, in all 
school districts of the first class the school year shall begin on the 
first day of January each year, and in all other school districts in 
this Commonwealth the school year shall begin on the first Monday 
of July of each year. It will therefore be readily seen that the 
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school year in first class districts is from January 1 to December 
31, bo~h days inclusivie, and in other districts from July 1 to June 
30, inclusive, but with reference to the school term, by Article XV I, 
Section 1601, page 102 of the School Code, it is provided, inter alia, 

"All the public, elementary and high schools in the 
several sc·hool districts of this Commonwealth shall be 
kept open each year as follows: In school districts 
of the first and second class at least nine months; in 
school districts of the third class at least eight months; 
and in school districts of the fourth class at least 
seven months, etc." -

And by Article IV, Section 403, page 31, the members of the 
Board! of School Directors, by an affirmative vote of a majority 
thereof are authorized to fix the length of school terms, and by 
Article XVI, Seetion 1605, page 103, the Board of School Directors 
of each school district are authorized and directed to fix the date of 
the beginning of the school term. 

The question of retirement for superannuation must necessarily 
be determined with reference to the school term and has nothing to 
do with the school year. If the contributor attains the age of sev­
enty years during the school term, that is, while school is being con­
ducted within the time fixed by the directors under the provisions 
of the law, the contributor may teach during the remainder of that 
term, but if the contributor attains the age of seventy years during 
the vacation period, that is, between the last day of the term and the 
first day of the next succeeding term' of school, such contributor 
must be retired forthwith and may not be allowed to teach the fol­
lowing term. 

I therefore have the honor to advise that if the contributor at 
tains the age of seventy years during the months of July or August, 
or any other time between the yearly school terms, the Retirement 
Board has no option in the matter but must retire said contributor 
forthwith, as the intervening time betwaen the school terms does 
not constitute a part of the school term under the meaning of the 
said Retirement Act. 

Very truly yours, 

ROBERT L. WALLA CE, 
Deputy Attorney General. 
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State Employes' Retirement System-Eligibility f'or membership therein of em­
ployes of certain homes and schools for the training of. the deaf. .Acts of June 
20, 1891, P . L. 311; June 2, 1893, P. L. 272; May 18, 1911, P. L. 309; Ma.y 
8, 1913, P. L. 163; May 18, 1911, P. L . .1043; JJiay 20, 1921, P. L. 1014; and 
June 29, 1923, P. L. 930. 

Employes of the Home for the Training in Speech of Deaf Children before They 
are of School Age, located in Philadelphia, and the Pennsylvania State Oral School 
for the Deaf, located at Scranton, are within the benefits of the School Employes' 
Retirement System. 

December 4, 1923. 

Mr. H. H. Baish, Secretary, Public School Employes' Retirement 
Board, Harrisburg, Pa. 

Sir: Your letter of November 28, 1923, has been received by this 
Department. 

You ask to be advised whether employes of the Home for the 
Training in Speech of Deaf Children before They are of School Age, 
located at 2201 Belmont Avenue, Philadelphia, and of the Pennsyl­
vania State Oral Sc·hool for the Deaf, located at Scranton, are 
eligible for membership in the State Employes' Retirement System. 

The Act of May 18, 1917, P. L. 1043 provides: 

" 'Public School' shall mean any class, school, high 
school, normal school, training school, vocational school, 
truant school, parental school, and any or all classes 
or schools within the State of Pennsylvania, conducted 
under the order and 'superintendence of the Depart­
ment of Public Instruction of the Commonwealth of 
Pennsylvania and of a duly elected or appointed Board 
of Public Education, Board of School Directors or 
Board of Trustees, of the Commonwealth, or of any 
school district or normal school district thereof. * * * 
'Employe' shall mean any teacher, principal, or other 
person engaged in any work concerning or relating to 
the public schools of this Commonwealth, or in con­
nection therewith." 

It is evident from the language of the Act that a school in order 
to come within its scope shall also come under the order and super-
intendence of the Department of Public Instruction. ' 

The Act of May 18, 1911, P. L. 309, the School Code, gives powers 
to and imposes duties upon the State Council of Education and in 
Section 906 of the Act, which is amended by the Act of May 20, 
1921 .• P. L. 1014, the following power is conferred: 

"To inspect, and require reports from the educational 
work in schools and institutions wholly or partly sup­
ported by the State, which are not supervised by the 
public school authorities." 
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This section was further amended by the Act of June 29, 1923, 
P. L, 930, and now reads as follows: 

"Section 906. To supervise and inspect, to adopt 
standards for, and to require reports, financial or other­
wise, from, (the educational work in the) schools and 
institutions wholly or partly supported hy the State 
which are not supervised by the public school authorities 
including schools.and institutions for the blind and the 
deaf and dumb." 

The institutions under consideration are wholly or partly sup­
ported by the State, and under the provisions of the Act of June 
20, 1891, P. L. 371, as amended by the Act of June 2, 1'893, P. L. 
272, Trustees were appointed for the Home for Training in Speech 
of Deaf Children before 'fhey are of School Age. Under the provi­
sions of the Act of May 8, 1913, P. L. 163, Trustees were appointed 
for the Pennsylvania State Oral School for the Deaf, located at 
Scranton.. • 

These two institutions are schools within the definition of the 
Act of May 18, 1917, P. L. 1043. They are "conducted under the 
order and superintendence of the Department of Public Instruction 
of the Commonwealth of Pennsylvania and of a duly elected or ap-
pointed B~ard of * * * Trustees." · 

Therefore, I am of the opinion that teachers or employes of these 
two institutions are within the benefits of the S.chool Employes~ Re­
tirement System. 

Yours truly, 

DEPARTMENT OF JUSTICE, 

By J. W. BROWN, 
Deputy Attorney General. 
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Retirement Fund-Schools-Withdrawal-Classification Act of 1921, P. L. 245-
Act of June 27, 1923, P. L. 858. 

When any employees of the Department of Public Instruction exercised the 
privilege given by the Act of April 21, 1921, P. L. 245, and withdrew from the 
School Employes' Retirement System, they did not thereby sever their connection 
with the work concerning or relating to tlie Public Schools of this Commonwealth. 
They still remain '"of the staff of the State Department of Public Instruction" 
or "engaged in any work concerning or relating to the public Schools of this 
Commonwealth." .A.s such they are by the .A.ct ;f June 27, 1923, P. L. 858, 
expressly excluded from membership in the State Employes' Retirement System and 
lllu~t seek protection if they desire it, in the State School Employes' Retire­
ment System. 

March 14, 1.924. 

l\fr. H. H. Baish, Secretary, State Retirement Board, Harrisburg, 
Penna. 

Sir: Your letter asking "whether the employes in the Department 
of Public Instruction who withdrew from the State School Employes' 
Retirement Systepi are eligible for membership in the new State 
Employes' Retirement System, or whether they must secure their 
protection by again becoming members of the School Employes' Re­
tirement System,'' has been received by this Department., 

The Act of July 18, 1917, P. L. 1043 established the Public School 
Employes' Retirement System, and it applied to all "employes" as 
defined in Section 1, paragraph 7 of the Act, which is as follows: 

"'Employe' shall mean any teacher, principal, super­
visor, supervising principal, county superintendent, dis­
trict superintendent, assistant superintendent, any mem­
ber of the staff of the State normal schools, or of the 
staff of the State Department of Public Instruction, or 
of the staff of the State Board of Education, or any 
clerk, stenographer, janitor, attendance officer, or other 
person engaged in any work concerning or relating to 
the public schools of this Commonwealth, or in connec­
tion therewith." * * * * 

The Act of April 21, 1921, P. ~. 245, amended the Act of 1917 in 
Sections 1 and 12, and the amendment to Section 1 provides that 
these employes of the Department of Public Instruction who are 
members of or are entitled to membership in the State School Em­
ployes' Retir,ement System may withdraw from the System and be 
entitled to reimbursement of moneys which they have paid in, by 
so electing in writing filed with the Retirement Board on or before 
the first day of July, 1921. 

The definition of "employes" in the Act of 1917, was enlarged and 
broadened by the Act of June 29, 1923,. P. L. 935, but only in so 
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far that it would include employes of certain semi-State educational 
institutions. 

The Act of June 27, 1923, P. L. 858 established the State Employes' 
Retirement System, and in Section 1, paragraph 6 defines State 
employes as follows : 

"'State employe' shall mean any person holding a 
State office under the. Commonwealth of Pennsylvania, 
or employed by the year or by the month by the State 
Government of the Uommonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State employe' 
shall not include judges, and it also shall not include 
tbose :persons defined as employes in section one, para­
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen (Pamphlet Laws, one 
thousand forty-three), entitled 'An act establishing a 
public school employes' retirement system,' as amended 
by section one, paragraph seven of the act, approved the 
twenty-first day of April, nineteen hundred twenty-one 
(Pamphlet Laws, two hundred fifty-five.)" * * * * 

When any employes of the Department of Public Instruction 
exercised the privilege given by the Act of 1921 and withdrew from 
the School Employes' Retirement System, they. did not thereby 
sever their connection with work concerning or relating to the pub-

· uc schools of this Commonwealth. They still remain "of the staff 
of the State Department of Public Instruction" or "engaged in any 
work concerning or relating to the public schools of this Common­
wealth". As such they are by the Act of June 27, 1923 expressly 
excluded from membership in the State Employes Retirement System 
and must seek protection, if they desire it, in the State School Em­
ployes Retirement System. 

Very truly yours, 

DEPARTMENT 01!-, .JUSTICE, 

By J. W. BROWN, 
Deputy Attorney General. 
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Public School Employees' Retirement Systern--Retirement Boardr-Authority to 
bid for pr~posed securities, such as the proposed isS'tie of State Highway bonds. 
(Act of July 18, 1917, P. L. 1043.) 

The Retirement Board may bid for such portion of the proposed bond issue 
as it may desire, provided that such issue is one in which the Board is authorized 
to invest retirement funds. 

July 21, 1924. 

Mr. Henry H. Baish, Secretary, Public School Employes' Retirement 
Board, Harrisburg, Pa. 

Sir: I have considered carefully your inquiry as to whether the 
"Retirement Board" for the "Public School Employes' Re.tirement 
System" may legally bid for proposed securities like, for instance, 
the proposed issue of Highway Bonds, bids for which have been 
advertised to be opened July 22, 1924. 

FORMER OPINION ON THIS SUBJECT. 
I find an opinion of Deputy Attorney General Emerson Collins, 

dated September 10, 1920, which is an answer to a. simila.r request 
made bv the Honorable Harmon M. Kephart, State Treasurer, on 

v • 

August 24, 1920. 
A rule, which I consider highly salutary, has been laid down by 

me for opinions of the Department of Justice to the following effect: 
Former opinion will not be reviewed and modified or reversed, un­
less in those instances, which naturaJly will be very few, when the 
Attorney General feels that the previous opinion is clearly against 
the correct legal status of the question involved, or because the 
opinion was actually practical rather than legal advice. 

The opinion of September 10, 1920, noted above, can not be cor-
1·ected, if wrong, by the Courts, and for that reason I have decided 
that it should be made an exceptiop. to the general rule laid down 
above and that it should be reviewed and restated. 

ARGUMENT. 
Said opinion of September 10th is hereby confirmed as far as 

quotations of the power to invest granted to the "Retirement Board" 
by the Act of July 18, 1917, (P. L. 1043) and the definitions of 
"invest" and "investment" set forth by Deputy Attorney General 
Collins are concerned. But the powers there granted and the defini· 
tionS' there cited do not, in any way or to any extent, limit the right 
d the "Retirement Board" to invest any of the funds under its con­
trol in new securities, nor -dioes it prohibit bidding for such securities. 
The opinion of September 10, 1920, failed to point out any such 
prohibition against the right of the Board to bid for propos-ed issuei;: 
of securities, and invest in them if the bid were accepted. 
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There are two restrictions and two restrictions only upon the 
''Retirement Board." 

First. It might not invest in securities· forbtdden by the "Teacl:iers' 
Retirement Act", or by the laws determining in what securities sav­
ings banks in the Commonwealth may invest. 

Second. It might not use any methods· in arriving at such invest­
ments forbidden by the "Teachers' R.etirement Act" or forbidden to 
sa-Vings banks. 

The "Teachers' Retirement Act" authorizes the "Retirement 
Board" to invest its funds only in any s·ecurities in which savings 
banks may inves~. This restriction must be observed and no pro­
posed issue of securities may be bid for or purchased unless it is a 
class of security in which savings banks would be entitled to invest 
their funds. 

The opinion of September 10, 1920, does not point out any restric­
tion in the "Teachers' Retirement Act" directly or indirectly order­
ing the "Retirement Board" not to hid for proposed proper securities. 
Neither does it point out any such restriction against savings banks, 
in the laws providing for investment of their funds. 

Therefore if it would be illegal for the "Retiremr.nt Board" to bid 
for part of a proper issue of bonds·, the reason for such illegality 
must be found in general principles, and the opinion of September 10, 
1920, does not point out any such general principles, neither have I 
been able to find them. 

The opinion, therefore, seems to me to oe such as on~ can be re­
viewed and set aside without breaking the underlying principle of 
~tare decisis which should be followed as far as possible in the De­
partment of Justice as it is in the CourtS'. The opinion of September 
10, 1920, does not point out any law against bidding, but merely 
attempts to tell the "Retirement Board" what it considers would be 
an improper practical procedure in the investment of the Teachers' 
Retirement Funds. This· practical question should be left to the 
good sense and judgment of the "Retirement Board". It must be 
taken for granted that the Board will use its best judgment to invest 
the funds under its control to the best advantage, always·, however, 
in permissible securities. If the "Retirement Board" chooses to bid 
for a proposed issue of such securities, it would be out of place for 
the Department to interfere. Either .the bids would be accepted and 
the Board would thereby invest in securities which seem to it desir­
able at rates which seem to it fair and just, or the bid will be rejected 
and the "Retirement Board" must look elsewhere to invest its funds. 
Either result of the bidding is certainly one which is not contrary 
to good legal practice in the absence of prohibitory general legal 
principles or specific prohibition in the "Teachers' Retirement Act" 

U-31 
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CONCLUSION. 
1. The opinion of September 10, 1920, is not advice on the lega1 

nsp.ect of the powers of the TeacherS'' Retirement Board. 

2. Therefore the opinion is withdrawn and the "Retirement 
Board" is specifically advised that neither in said opinion of Sep­
tember 10, 1920, nor elsewhere does .the Department of Justice find 
that it iS' not legal for the "Retirement Board" to bid for such part 
as it desires of a proposed bond issue, provided always that the bond 
issue is one in which the "Retirement Board" is· authorized to invest 
the Retirement Funds. 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

GEORGE W. WOODRUFF, 
Attorney General. 
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0 ,PINIONS TO STATE BOARD FOR REGISTRATION OF 
PROFESSIONAL ENGINEERS AND OF 

LAND SURVEYORS 

Office Equipment-Telephone Service-Engineers' Fund. 

Duty of Board of Commissioners of Public Grounds and Buildings to furnish 
office 'equipment and telephone service. . 

'" ' 

May 23, 1923. 

Honorable Richard1 L. Humphrey, Chairman, State Board for Regis­
tration of Professional Engineers and of Land Surveyors, Phila­
delphia, Pa. 

Sir: Answering your r equest for an opinion as to whether or not 
your Board may arrange for office equipment by purchase, rental or 
otherwise: It appears to us that this question iS' entirely covered in 
the opinion of Honorable Fred Taylor Pusey, Deputy Attorney Gen­
eral, ad9.ressed to your Board .under date of December 27, 1922. We 
are enclosing a copy of this opinion and believe that it will entirely 
ccver your questions. We may add that we concur in said opinion. 

You further inquire as to whether or not telephone service comes 
within the class of supplies which the Board of Commissioners of 
Public GroundS' and Buildings is required to supply to your Board. 
The law governing that question is apparently found in Section 10 of 
the Act creating your Board which reads as follows: 

"The Board of Commissioners of Public Grounds and 
Buildings s·hall furnish the Board with suitable quarters 
in the City of Harrisburg, and shall also furnish to said 
Board, upon requisition, all furniture, books, papers1 

supplieS', etc., which shall be necessary for the trans­
action of its business." 

It is our opinion that this is inclusive and that it was intended 
that all the ordinary and usual equipment of a modern office was in­
tended to be included among the things which the Board of Commis­
sioners ·of Public Grounds and Buildings are required to furnish to 
your Board. 

We, therefore, ,advise it would not be proper to enter into con­
tract to pay for such service out of what is· known as the "Engineers' 
Fund". 

Very truly yours, 

J. W. BROWN, 
Deputy Attorney General. 
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State Board for Registration ofi Professional Engineers and of. Land Surveyors­
A. uthority to revoke the aertificate of registration of a professional engineer who 
is found guilty of the practice of fraud or deaeit in obta.ining his aertifiaate­
A.uthority of Board, of its own volition, to start proceedings for siwh revocation, 
without the submission of written charges-Act of, llfay 25, 1921, P. L. 1131, 
Section 24. 

The Board for Registr.ation of Professional Engineers and of Land Surveyors may, 
of its own volition, from information in its possession, without the submission of 
written charges, start proceedings to revoke a certificate of registration where the 
applicant has been found guilty of fraud or deceit in obtaining such certificate. 

April 3, 1924. 

Mr. Richard L. Humphrey, Chairman, State Board for Registration 
of Professional Engineers and of Land Surveyors, Harrisburg, Pa. 

Sir: Your inquiry as to whether your Board is empowered to 
revoke the certificate of registration of a professional engineer who 
is found guilty of the practice of any fraud or deceit in obtaining 
his certificate and if your Board may of its own volition start pro­
ceedings for such revocation without the submission of written 
charges and detailing the facts in a given case, has been received 
by this Department. 

An applicant in his application for a certificate of registration 
as professional engineer and land surveyor made, inter alia, the 
following representations: 

1. That his engineering education had been obtained at a certain 
college from 1908 to 1911, and that the degree of Bachelor of Science 
had been conferred upon him by said college. 

2. That he had been employed by a certain firm for rour years, 
and during three years of that time he was engaged in drafting on 
general engineering work, designing retaining walls and street im­
provements, and for one year was transit man in charge of municipal 
improvements and general engineering. 

3. That from July, 1915, to May, 1916, he was construction en­
gineer for a contractor, and that he was engineer in charge of 
construction of manufacturing buildings for Westinghouse Com­
panies. 

4. That from May, 1916, to August, 1917, he was employed by 
the Bell Telephone Company. 

5. That he was employed by the City of Pittsburgh from August, 
1917, to February, 1922. 

A certificate of registration as professional engineer was granted 
to the applicant and some time after such granting it was brought 
to the attention of your Board that the statements made by the 
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applicant in his application for registration were not true. A 
letter was addressed to him by the Board, asking for an explana­
tion, but no attention was paid to it. A second letter brought 
a posfal card in reply, but no explanation. After waiting for some 
time the Board summoned him to appear at a certain time and 
place to show cause why his certificate of registration as pro­
fessional engineer should not be revoked. At the time and place 
designated, the applicant and his counsel, as well as witnesses sub­
poenaed by the Board, appeared, and a hearing was held. 

Based upon the testimony of the witnesses examined at the hear­
ing the following facts were established. 

1. That the college at which applicant stated he obtained his 
engineering education had no engineering course and that applicant 
only finished about one-half of the Freshman Year and was never 
granted a degree of any kind by said college. 

2. That the firm by which applicant stated he was employed 
for four years employed him for two years and seven months, and 
that during such employment he was a chain man, later a drafts­
man and did transit work, and was not engaged upon the design 
of retaining walls or of street improvements and never had charge 
of design work. 

3. That applicant was classified as an inspector and his only 
duty was to see that work was carried out according to plans. 

4. That applicant was not from May, 1916, to August, 1917, 
employed by the Bell Telephone Company. 

5. That applicant was not in the employ of the City of PittH­
burgh from August, 1917, to February, 1922. 

The applicant made misleading and false statements in his appli­
cation for registration and your Board is justified in taking action 
against him. 

The twenty-fifth section of the Act regulating the practice of 
the profession of engineering and land surveying provides for the 
revocation of registration as follows: 

"Revocation of Registration.-Procedure.-The Board 
shall have the power to revoke the certificate of regis­
tration of any professional engineer or of any land 
surveyor who is found guilty of: 

" (a) The practice of any fraud or- deceit in obtain­
ing a certificate of registration; or 

* * * * * * * * * * * 
"Any person may prefer charges of fraud, deceit, neg­

ligence, incompetency, or misconduct against any regis­
tered professional engineer or a.ny registered land sur-
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veyor. Such charges shall be in writing, and shall be 
sworn to by the person making the same, and shall be 
filed with the secretary of the board." 

Under this section of the law your Board may revoke a certificate 
of registration either upon proceedings started by the Board itself 
on information obtained that an applicant has been guilty of "the 
practice of any fraud or ·deceit in obtaining a certificate of regis­
tration," or upon charges preferred by any person "of fraud, deceit, 
negligence, incompetency, or misconduct against any registered pro­
fessional engineer or any registered land surveyor," the charges so 
preferred to be in writing and sworn to by the person making the 
same. 

I, therefore, a.dwise you that your Board may of its own volition 
from information in its possession start proceedings to revoke a certi­
ficate of registration following, of course, the procedure laid down 
in the Act, and this may be done without the submission of written 
charges. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By J. W. BROWN, 

Deputy Attorney General. 

State Board for Registration of Professional Engineers and of Land Survveyors­
Applioations for Registration--Detailed experience required to be set forth 
therein--Act of May 25, 1921, P. L. 1131, Sections 19 and 20. 

The State Board for Registration of Professional Engineers and of Land Sur­
veyors may require an applicant for rt>gistration to set forth his experience in 
chronological order, with a statement of the nature and extent of the work upon 
which he has been engaged and of ·his responsibility in connection therewith. 

April 9, 1924. 

Honorable Righard L. Humphrey, Chairman, State Board for Regis­
tration of !Professional Engineers and of Land Surveyors, Phila­
delphia, Pa. 

Sir: This Department has received your inquiry as to whether or 
not you may require an applicant for registration as professional 
engineer or as land surv,eyor "to set forth his engineering or land 
surveying experience, in chronological order with each engagement 
numbered with a statement of the nature and extent of the work 
upon which he has been engaged and his res,pl(msibility in connec­
tion therewith." 
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The Act of 1921, P . L. 1131, was intended, as stated in Se.ction 1, 
"to safeguard life, health, and property." The Legislature after due 
cvnsideration determined to place the responsibility for licensing 
of competent engineers and land surveyors with your Board. The 
Act by which this was done contains the following in reference to 
persons entitled to registration: 

"Persons Prima F 'acie Entitled to Registration.-Un­
less disqualifying evidence be given before the Board, 
the following facts, established in the application, shall 
be regarded as prima facie evidence, satisfactory to the 
Board, that the applicant is fully qualified to practice, 
to wit: 

"(1) As a professional engineer-

" (a) Ten or more years of active practice of the 
profession of engineering. . 

"(b) Graduation from a school or college approved 
iby the board as of satisfactory standing and having a 
course in engineering of not less than four years, and an 
additional four years of active engagement in engineer­
ing work: or 

" ( 2) As a land surveyor-

" (a) Not less than six years of active practice in 
land surveying work of a character satisfactory to the 
board." 

Act of May 25, 1921, P. L. 1131, Section 19. 

The evident question which may be raised here is as to what con­
stitutes "ten or more years of active practice in the profession of 
engineering,'' or "not less than six y.ears of active practice in land 
surveying work of a character satisfactory to the board." What 
constitutes such active practice must be "established in the appli­
cation" and the application must be on the form prescribed by your 
Board. Certificates of registration shall be issued to "any person 
who submits evidence satisfactory to the Board, that he or she is 
fully qualified: to practice the profession of engineering or land 
surveying." You desire to supplement the affidavits as to active 
practice or persons acquainted with the applicant, with a state­
ment covering the details of such practice. Under the law it is 
apparent that you are to judge whether or not the applicant has ac­
tually actively practiced and you may require such reasonable evi­
dence thereof as you desire. 

In addition to the foregoing pr?vision of the law, Section 20 
thereof permits your Board to require further evidence as to prac­
tice where you are not satisfied. 
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"Furnishing of Additional Evidence by Applicants 
for ·Registra:tion.-Examinations.-Applicants for reg­
istration, in cases where the evidence presented in the 
applications does not appear to the board conclusive or 
warranting the issuing of a certificate of registration, 
may present, for the consideration of the board, further 
evidence, which may also include the results of a re­
quired examination." 

I am of the opinion, therefore, and so advise you that you may 
require an applicant for registration as a professional engineer or as 
a land surveyor to set forth his engineering or land surveying ex­
perience, in c·bronological order with each engagement numbered 
with a statement of the nature and extent of the work upon which 
he has been engaged and his responsibility in connection therewith. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

J. W. BROWN, 

Dq>uty Attorney Genera,l. 

Plurnbers-Registration-Engineers-Engineers' Act of May 25, 1921-Statutes­
Repeal--Plurnbers' licenses-Acts of June 24, 1895, June 7, 1911, and May 21, 
J.913-Constitutional law-Title of act-Words and phrases. 

1. It was not the intention of the legislature by the general repeal clause 
of the Engirteers' Act of May 25, 1921, P. L. 1131, to repeal the Plumbers' 
Licensing Acts of June 24, 1895, P. L. 232, June 7, 1911, P. L. 680, and May 
21, 1913, P. L. 276. 

2. The title of the Engineers' Act of l\fay 25, 1921, is not broad enough to 
include plumbers. 

3. A plumber is not a professional engineer within the meaning of section 2 
of ·the Engineers' Act of May 25, 1921. 

4. Under the act the term "professional engineer" means any person who, 
through technical knowledge gained in one or more branches of engineering, 
initiates, directs, etc., the control of the forces of, and the utilization of the 
materials of, nature and of human activities in connection therewith for the 
benefit of man, and who represents himself to be such a professional engineer. 
The term does not include plumbers. 

5. Repeal of a statute by implication is not favored. 

December 23, l 924. 
'l'he State Board for Registration of Professional Engineers and of 

Laud Surveyors, Philadelphia, Pennsylvania,. 

Gentlemen: This Department is in receipt of your request for 
an opinion as to whether or not plumbers are within the scope of :the 
Act of May 25, 1921, P. L. 1131 (hereinafter referred to as the Eu­
gineers Act). 
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The Act is entitled "An Act to regulate the practice of the pro' 
fession of engineering and of land surveying; creating a State Bdard 
for the Registration of Professional Engineers and Land Surveyors; 
defining its powers and duties; imposing certain duties upon the 
Commonwealth and political subdivisions thereof in connection with 
public work; and providing penalties.'' 

·section 1 requires every person, with certain exceptions not here 
of interest, practicing or off,ering to practice the profession of en­
gineering or land surveying to be registered as a "professional en­
gineer" or a\'l a "land surveyor." 

Section 2 ·contains the following definition: 

"The term 'professional engineer,' as used in this Act, 
means a person . who, through technical knowledge 
gained by education or experience in one or more 
branches of engineering, initiates, investigates, plans, 
and directs the control of the forces of, and the utiliza­
tion of the materials of, nature and of human activities 
in connection ther.ewith, for the benefit of man, and who 
represents himself or herself to be such a professional 
engineer, either through the use of the term 'profes­
sional engineer,' with or without qualifying adjectives, 
or through the use of some other title implying that he 
or she is such a professional engineer." 

Three subjects of inquiry aPise in the discussion of this question. 

1. I~ the definition of the term "Professional Engineer'' as give,n 
in Section 2 of the Act broad enough to include plumbers? 
· 2. Does the title of the Act give sufficient notice of their in,-
clu~ori? . 

3. Does the Act clearly set forth the intent of the Legislature to 
repeal by implication the provisions contained in prior legislation 
to regulate and license plumbers? 

1. It is contended that a professional engineer is one who ''in­
itiates, investigates, plans, arid directs the control 'of the forces of, 
and the utilization of the materials o:f, nature and of human activi­
ties in connection therewith, for the benefit of man;" that water, 
gas and heat are such forces and materials of nature which a plumb· 
er so initiates, investigates plans or directs together with human 
activities in connection therewith; and that therefore every master 
plumber must be registered under the pirovisions of the Act. If 
the definition is that broad a plumber seems to be included if he 
"represent himself-to be such a professional engineer, either 
through the use of the' term 'Professional Engineer'-or through the 
use of some other title implying that he-is such a professional en-
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gineer." If a plumber is included in the definition then the term 
aplumber" is a "title implying that he--is such a professional en­
gineer.'' 

The same reasoning could b.e applied to other trades and business. 
·water, gas, oil, coal, iron and all other minerals, timber and even 
that combination of soil, heat and moisture which produces agri­
cultural products are forces and materials of nature. Was it in· 
tended to include within this definition every person who initiates, 
investigates, plans and directs the control of these forces or the uti­
lization of these materials or any human activities in connection 
therewith? 

By the use of the word defined, within the definition, the scope of 
the definition its.elf seems to have been restricted. The definition 
pr·ovides that the term "Professional Engineer" means any person 
who, through technical knowledge gained in one or more branches 
of engineering initiates, directs, etc., the control of such forces and 
materials, and who represents himself to be such a professional en­
gineer. 

The definition given in the Act is therefore not broader than the 
terms "engineering" and "engineer" as the same are generally under· 
stood. 

'£he following definitions are given of engineering: 
The science and art of making, building or using engines and 

machines, and designing and constructing public works or the like, 
requiring special knowledge of materials, machinery and the laws 
of mechanics. 

In the different branches of engineering mechanical principles are 
applied as explained below: Inter Alia in heating-to the heating 
of buildings as by steam or hot water: In sanitation-to the design, 
construction, arrangement and inspection of systems of plumbing, 
drainage and sewerage, the disposition of sewerage, the abatement 
of industrial nuisances, etc. (when especially applied to the needs of 
a town, called municipal). Standa;rd Diationwry. 

'l'he art of constructing and using engines or machines, the art of 
executing civil or military works which require a special knowledge 
or use of machinery, or of the principles of mechanics. 

Ill ustra tions-ci vil engineering-electrical-hydra uli'.c-mechani .. 
cal, or dynamic-military-mining-naval or marine. Century Dic­
tionary and CycloP'edia. 

As commonly understood, then, engineering involves a special 
knowledge of the laws and principlPs of mechanics utilized in the 
making, building, designing and constructing of engines and ma­
chines and public works. This requirement is not met by the knowl­
edge gained by the ordinary artisan through his observation of the 
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operation of these laws of mechanics: It is more than a mere "rule 
of thumb"; it involves a knowledge of the principles underlying such 
laws. 

It appears, therefore, that the term "Professional Engineer" as 
defined in section two of the Act is not broad enough to include 
plumbers as such. 

2. Even if the definition of "Professional Engineer" as contained 
in Section 2 of the Act is broader than that which attached to the 
term in the common understanding, it must be limited to the term 
as commonly understood because there is no notice in the title of 
the Act of an intent to give to the term a special meaning. 

"The right Of the legislature to define the terms it uses is beyond 
question and the meaning it so attaches is mandatory upon the 
courts in. the constructiou of the statute. But where such meaning 
is given to the words describing the subject of the Act, and is not 
that which attaches to them in the common understanding, the 
constitution (Art. III, Section 3) requires that the title shall express 
such special meaning with at least sufficient clearness to put readers 
on inquiry as to the full provisions," Commonwealth vs. Kebort 212 
Pa. 289, '291. 

3. For many years there has been statutory provision for the 
licensing 'of plumbers in boroughs and in cities of the first, second 
and third classes. 

Section 1 of the Act of June 24, 189'5, P. J_,, 232 (West Pa. Statutes, 
Section 15770) authorizes boards of health in cities and boroughs 
to provide for the registration of journeymen and master plumbers 
and persons engaged in the plumbing business in cities and boroughs. 

Section 1 of the Act of .Tune 7, 1911, P. r .... 680 (West Pa. Statutes, 
Section 3522) provides that it shall be unlawful 'for any person to 
carry on or work at the business of plumbing or house drainage in 
cities of the first class, until a certificate or license to engage in or 
work at said business shall have been granted said persons by the 
Director. of the Department of Public Health and Charities, or the 
Department or Bureau or Board of Health of such cities; or until 
they have registered as such in the office of the Board or Bureau of 
Health of said cities. 

Section 1 of the Act of May 21, 1913, P. L. 276 (West Pa. Statutes 
2845) coutains a similar provision with reference to second and 
third class cities as that for first class, except that the license is 
to be issued by the director of the Department of Public Safety or 
Department or Board or Bureau of Health. (These acts of As­
sembly providing for the licensing of plumbers are hereinafter re­
ferred to ~s Plumbers Acts), 
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The Engineers Act did not specifically repeal any of the Plumbers 
Acts. It contained a general repeal of all acts inconsistent there­
with. Was it the intent of the Legislature by implication to repeal 
the Plumbers Acts and provide for the licensing of plumbers under 
the Engineers Act? 

Certain general rules as to the repeal of statutes by implication 
are applicable in determining this question: 

"It is a reasonable presumption that all laws are 
passed with a knowledge of those already existing, and 
that the legislature does not intend to repeal a statute 
without so declaring. 

I Sutherlwnd Statutory Construction, (2nd Ed.) 
Section 267.)) · 

"But repeal by implication is not favored. It is area-
. sonable presumption that the Legislature did not intend 
to keep really contradictory enactments in the statute­
book, or to effect so important a measure as the repeal 
of a law without expressing an intention to do so. 
Such an interpretation, therefore, is not to be adopted 
unless it is inevitable. Any reasonable construction 
which offers an escape from it is more likely to be in 
consonance with the real intention. Hence it is,-in 
order to give an act, not-clearly intended as a sub­
stitute for it, the effect of repealing it, the implication 
of an intention to repeal must necessarily flow from 
the language used, disclosing a repugnancy between its 
provisions and those of the earlier law, so positive as to 
be irreconcilable by any fair, strict or liberal, construc­
tion of it, which would, without destroying its evident 
intent and meaning, find for it a reasonable field · of 
operation, preserving, at the same time, the force of the 
earlier law, and construing both together in harmony 
with the whole course of legislation upon the subject." 
Endlich on Interpretation of Sta.'tutes, .Se.otion 210. 

\ 

"Repeal of statutes by implication is not favored, 
and unless a statute is repealed in express terms, the 
presumption is always against an intention to repeal. 
A presumption to repeal -an earlier by a later statute 
can only arise when the two statutes are irreconcilable 
or the intention is clearly expressed. There must be a 
clear repugnancy between the two statutes to justify 
the court in declaring that the one repeals the other." 
Carpenter vs. Hutchuson, 243 Pa. 260, 266 j J ,ackson vs. 
Penna. R. R . Co ., 228, Pa. 566, .574. 

"It is but a particular application of the general 
presumption against an intention to alter the law be­
yond the immediate scope of the statute, to say that a 
general act is to be construed as not repealing a par­
ticular one, that is, one directed towards a special 
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object or a special class of objects, * * * Having already 
given its attention to the particular subject, and pro­
vided for it, the Legislature is reasonably presumed not 
to intend to alter that special provision by a subse­
quent general enactment, unless that intention is mani­
fested in explicit language. * * * The general statute 
is read as silently excludfog from its operation the 
cases wb,ich have been provided for by the special one 
* * *" Endlich on Interp1·etation of Statutes Section 
223. 

"It is also a rule that where two statutes treat of 
the same subject; one being special and. the other gen­
eral, unless they are irreconcilably inconsistent, the 
latter, although latest in date, will not be held to have 
repealed the former, but the special act will prevail in 
its application to the subject matter as far as coming 
within its particular provisions." I Sutherland Statu­
tory Construction Sec. 27 4. 

"A general statute without negative words does not 
repeal a previous statute w}lich is particular, even 
though the provisions of one be different from the 
other." Rymer vs. Lu.zerne Go. 142 Pa., 108, 113 and 
Commonwealth vs. Lloyd 2 Pa. Sup. Court 6, 17. 

493 

The fact that the General Act contains a clause repealin!? acts 
inconsistent with it does not diminish the force of these rules of 
construction. Endlich on Interpretation of Statutes Section 223, I 
Sutherland Statu'tory Construction Section 274, Commonwealth vs. 
Pottsville 246 Pa. 4.68, 471. 

Even if the definition of the word "engineer" as given in the Engi­
neers Act includes plumbers and the title of the Act is broad enough 
to give notice of the inclusion of such there is nothing in the Engi­
neers Act to indicate that the Legislature intended that this General 
Act should· repeal the Plumbers Acts (acts directed toward a 
special class within the general class) and sQbstitute the provisions 
of the former for those of the latter. 

The former Legislature having provided for the particular sub­
ject it is presumed that it was not the intent to alter that special 
provision by the subsequent enactment of the Engineers Act, unless 
manifest in explicit language. And there is no language manifest-
ing such an intent. · 

There is no irreconcilable repugnancy between the Plumbers Acts 
on the one hand and the Engineers Act on the other, the two are 
not inconsistent but can be · construed in harmony. Indeed the 
system adopted in the Plumbers Acts recognizes a difference in 
plumbing requirements and practices in communities of different 
sizes by providing for licenses to be issued by local boards, which 
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ioystem should not be abandoned for one which fails to recognize 
such differences unless the intent of the Legislature so to do clearly 
appears. 

Because of the conclusions under part 3 hereof an'd tbe grave 
doubt that plumbers are included in the definition of the word "engi­
neers" and the consequent doubt as to the sufficiency of the title, I 
am of the opinion that the Legislature did not intend to repeal the 
Plumbers Acts by the Engineers Act, and to include plumbers within· 
the terms of the Engineers Act. I, therefore, advise you that 
plumbers are not required to be licensed by your Board. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 
First Deputy Attorney General. 
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OPINIONS TO THE STATE EMPLOYES' RETIREMENT 
BOARD 

State Employes' Retirement System---Eligibility for membership therein of a cer­
tain fish warden--Acts of July 128, 1911, P. L. 11215, June 12"1, 19123, P. L . 858, 
Sections 1, 10, 13. 

A certain fish warden employed by the Fish Comm'. ssion of the Commonwealth 
is qualified for membership in the State Employes' Retirement System and is 
entitled to prior-service credit for retirement purposes during the time he was 
employed as a fish warden on a yearly or monthly basis, but not so entitled for 
his time of service while employed as a speoial fish warden on a per-diem com­
pensation. 

March 6, 1924. 

Honorable Clyde L. King, Chairman of the State Employes' Retire­
ment Board, Harrisburg, P~. 

Sir: Your recent communication to this Department contains the 
following facts pres·ented to you by the Executive Secretary of the 
Board of Fish Commissioners of Pennsylvania in a letter to your 
Board concerning an app,lication for membership in the State Em· 
ployes' Retirement System: 

A certain employe of the Board of Fish Commis­
sioners was regularly commissioned as a fish warden, 
on a monthly salary basis, in September 1921. Prior 
thereto since .fanuary, 1918, he was at different times 
appointed a special fish warden and so acted for various 
periods. For this special service he was paid a per diem 
compensation, which he received semi-monthly by check 
from the State Treasurer covering the actual number of 
days employed. 

And you make the following inquiry: 

"Whether said employe of the Board of Fish Commis~ 
sioners if qualified for membership in the State em­
ployes·' Retirement System is entitled to prior service 
credlit for the length of service while employed on a per 
diem compensation as a special fish warden?" 

The State Employes' Retirement System Act of June 27, 1923, P. L. 
858, in Section 10 thereof provides, in part as follows: 

"In computing the length of service of a contributor 
for retirement purposes, under the provisions of this act, 
full credit shall be given to each original member"';by the 
retirement board, for each year .of prior service as a 
State employe, as defined in section one, paragraphs· 
six and thirteen of this act. * * *" 
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In Section 1, paragr~ph 6, of this Act it is provided as follows: 

"'State employe' shall mean any person holding a 
State office under the Commonwealth of Penns·ylvania, 
or employed by the year or by the month by the State 
Government of the Commonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State employe' 
shall not include judges, and it also shall not include 
those persons defined as employeS' in section one, para­
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen (Pamphlet Laws, one 
thousand forty-three), entitled 'An act establishing a 
public s·chool employes' retirement system,' as amended 
by section one, paragraph seven of the act, approved 
the twenty-first day of April, nineteen hundred twenty­
one (Pamphlet Laws, two hundred fifty-five) . In all cases 
of doubt the retirement board shall determine whether 
any person is a State employe as defined in this para­
graph, and its decision shall be final." 

Paragraph 13 of the same section provides as follows·: 

"'Prior service' shall mean all service completed 
not later than the thirty-first day of December, nine­
teen hundred twenty-three." 

This particular employe of the Board of Fish Commis'Sioners em­
ployed as a fish warden on a yearly or monthly salary basis, comes 
within the definition of "State employe" and is, therefore, qualified 
for membership in the State Employes·' Retirement System and is 
entitled to prior service credit over that period of service prior to 
December 31, 1923 during which time he was employed as a fish 
war-dien on a yearly or monthly salary basis. The particular basis for 
this determination is the fact that he comes within the class, during 
the period of time mentioned, of those pers·ons referred to under the 
definition of "State employe" who are "employed by the year or by 
the month by the State Govermpent of the Commonwealth of Penn­
sylvania in any capacity whatsoever." 

As to his time of service while acting as a ;pecial fish warden, an 
entirely different situation ,develops·. He was then employed on a per 
diem compensation basis. This was done in accordance with the Act 
<;f June 28, 1917, which provides for payment of compensation in this 
manner and in no other way. In the meaning or definition of 
"State employe" in the Retirement System Act as· above quoted, the 
line is sharply drawn against those persons' who are employed on a 
per diem compensation basis. An employe of the State Government 
of the Commonwealth may do the same character of work when paid 
on a per diem compensation as one who is employed by the State 
Government and paid on a yearly or monthly compensation basis, but 
nevertheless the' Legislature has drawn the line of demarcation and 
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it is not for us to express any other policy. The employe of the 
Board of Fish Commissioners in question is, therefore, not entitled 
to prior service credit for retirement purposes during the time when 
he was employed as a s·pecial fish warden, unless as a special fish 
warden he be included in the class of persons holding a State office 
under the Commonwealth of Pennsylvania, as provided in the remain· 
ing part of said definition of State. employe in the R.€tirement Act 
as above quoted. 

By the Act of July 28, 1917, P. L. 1215, the Commissioner of 
Fis·heries could appoint special fish wardens. Their powers were 
limited to the enforcement of the laws of the Commonwealth relating 
to fish. They had no special commission issued to them ; their term 
of employment was of the most temporary character, it might be for 
one day or longer within.a certain period of time up to the thirty-first 
day of May next succeeding their appointment, but no longer. If 
paid at all, the Act provides that they must be paid a per diem com­
pensatfon. At most, the special fish wardens are but subordinate 
agents or officers, and certainly not within the meaning and intend­
ment of the State Employes' Retirement System Act when it refers 
to a pers·on "holding a State office under the Commonwealth of Penn· 
sylvania". 

You are, therefore, advised .that the certain fish warden herein 
referred to employed by the Fish Commissioner of the Commonwealth 
of Pennsylvania is qualified for membership in the State Employes' 
Hetirement System and entitled to prior s·ervice credit for retire­
ment purposes during the time he was employed as said fish warden 
on a yearly or monthly basis, but is not entitled to prior service 
credtlt for his time of service while employed on a per diem compensa­
tion basis as a special fish warden. 

U--32 

Yours very truly, 

DEPARTMENT OF JUSTICE, 

PHILIP S. MOYER, 
Deputy Attorney General. 
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State Employes' Retirement .Syste-rn-Absence of a State employee affecting the 
computation of prior service for Retirement purposes-Act of June 27', 1923, 
P. L. 858, Sections 1, 10. 

A State employee qualified for membership in said System is entitled to have 
counted in computing his prior service the entire length of time when absent 
with part pay, on leave granted ·by the head of the Department; but is not so 
entitled, when absent without pay, on leave granted by the head of the Depart­
ment, unless allowed by the latfer official, with the approval of the Retirement 
Board. 

March 6, 1924; 

Honorable Clyde L. King, State Employes' Retirement Board, Harris­
burg, Pa. 

Sir: In your recent communication to this Department in the 
matter of the application of two persons for membership in the State 
Empioyes' Retirement System, I find the following facts which were 
presented to your Board by the Ohief of the Library Extension Divi­
sion of the State Library: 

"* * * One of our staff spent ten mont~ . during the 
war period in camp library work among ihe enlis_tedl 
men, doing so on leave. of absence granted by the Free 
Library Commission, with half pay. Another one ser­
ved for twelve months in similar work over seas on 
leave of absence without pay. In both of these cases 
the deficiency in salary was made up by the American 
Library Association, which was in charge of the Library 
work among the men." 

And your inquiry resolves itself into two questions as follows: 

First, should the length of time that a State employe was absent 
with leave on part pay be counted in computing his prior services 
for retirement purposes? 

Second, should the length of time that a State employe was ab­
Rent with leave without pay be counted in computing his prior ser­
vice for retirement purposes? 

'rhe two persons referred to in the statement of facts, who are 
State employes, are entitledl to member8hip in the State Employes' 
Retirement System in accordance with the opinion of Special Deputy 
Attorney General Schnader, rendered to you on February 5, 1924. 
Persons who were employed in the State Library and Mus~um on 
June 15, 1923, when the Administrative Code became effective and 
were appointed to positions in any other Administrative Depart­
ments, Boards or Commissi01rn, are providedl for by Section 6 of said 
Code and entitled to membership in the State Retirement System. 
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Section 1, paragraph 13, of the Act of June 27, 1923, P. L. 858, 
known as the State Employes' Retirement System Act, provides as 
follows: 

"'Prior service' shall mean all service completed not 
later than the thirty-first day of December, nineteen 
hundred and twenty-three." 

Section 10 of said Act provides in part as follows : 

''In computing the length of service of a contributor 
for retirement purposes, undler the provisions of this 
act, full credit shall be given to each original member 
by the retirement board for each year of prior service 
as a State employe, as defined in section one, para­
graphs six and thirteen of this act. * * * The time 
during which a State employe is absent without pay 
shall not be counted in computing the prior service or 
the average salary of a contributor, unless allowed by 
the head of the dlepartment in which said contributor 
served at the time said leave of absence was granted, 
and, . further unless said allowance shall be approved 
by the retirement board." 

In the case before us of the State employe absent with leave in 
camp library work during the World War on half. pay, there must 
have been a determination made by the Free Library Commission,. at 
or about the time leave was granted, that the particular employe 
was engagedl in service for the State Government and 1ts citizens 
among the enlisted men as evidenced by the fact that half pay com­
pensation from the State' Treasury was allowed. The State Em­
ployes' Retirement System Act makes no reference whatsoever to ab­
sence of a State employe with leave un pwrt P'ay. It does, howeverr 
expressly refer to absence with leave withoUit pay in said Section 10, 
as above referred to. Even in such case the time of absence is 
counted in computing prior service or the average salary of th.e con­
tributor if allowed by the Head of the Department in which said 
contributor served when leave of absence was grantedl and further 
approval had by the Retirement Board. Oonsequently, all the more 
should time of absence be granted in computing prior service of an 
employe who is absent on leave with pwrt pay. We think it was 
clearly so intended by the ~1ct. 

The main underlying purpose of the State Retirement System is 
reward for service to the State Government. An excellent illustra­
tion in support of the reasonableness of allowing prior service to one 
engaged in work for the State Government and absent on leave with­
out pay is the situation now before us. In the first case, under the 
statement of facts as given, the employe of the Free Library Commis-
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sion engaged in camp library work among enlisted! men while absent 
on leave is allowed half pay from the State. In the other case, an 
employe of the same Free Library Commission who is absent with 
leave and doing exactly the same work over seas is not allowed pay. 
Nevertheless, in this latter instance-the case of an employe absent 
on leave without pay, under Section 10 of the Retirement Act, the 
question whether the time of absence is to be counted as prior serv­
ice is entirely within the sound discretion of the Head of the De­
partment where he was employed when leave was granted and the 
further approval of the Retirement Board! had thereto. 

To grant only part time prior service to one who was absent with 
leave on part pay and who was doing highly meritorious public serv­
ice as in this case, would be against the very spirit ~f the Act. To 
hold that he must suffer loss of any amount of this service in com­
puting his prior service for retirement purposes would not be equi­
table or just, nor in keeping with the attitude and desire of the 
State with reference to its pension policy. 

Therefore, in answer to the respective questions you are advised. 

First, an employe of the State Government qualified for member­
ship in the State Employes' Retirement System is entitled to have 
counted in computing saidl prior service the entire length of time 
when absent with part pay on leave granted by the Head of the De­
partment in which said contributor served at the time said leave of 
absence was granted. 

Second, an employe of the State Government qualified for mem­
bership in the State Retirement System is not entitled, by the ex­
press wording of the Act, to have counted in computing said prior 
service the length of time when absent without pay on leave granted! 
by the Head of the Department in which said contributor served af 
the time said leave of absence was granted, unless allowed by the 
Head of the Department in which said contributor served at the time 
said leave of absence was granted, and the further approval thereof 
by the Retirement Board. 

Respectfully yours, 

DEPAR'rMENT OF JUSTICE, 

By PHILIP S. MOYER, 

Deputy Attorney Genera~. 
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State Employes' Retirement Board-Authority to inve.s-t moneys in the Retire­
ment Fund in bonds of mu.nicipalities of states other than Pennsylvania--Acts of 

.July 18, 1916; April 5, 1917; P. L. 46; June 7, 1917, P. L. 447, Section 41; 
March 19, 1923, P. L. 23; June 27, 1923, P. L. 858, Section 6; June 29, 1923, 

, P. L. 995; July 11, 1923, P. L. 1059; Act of Congress of July 18, 1916. ' 

The State Employes' Retirement Board may only invest moneys in the Retire­
ment Fund, "subject to the terms, conditions, limitations, and restrictions imposed 
J:.y law upon fiduciaries in making investments." Legal investments for fiduciaries 
are defined in Section 41 of the Act of June 7, 1917, ·as amended by Acts of March 
l.9, 1923 and June 29, 1923. Trustees have no authority to invest in any other 
kinds of securities except such as have been enumerated in the acts cited, with­
out having first obtained Court approval, pursuant to the Act of June 7, 1917. 

March 10, 1924. 

Dr. Olydie L. King, Chairman, State Employes' Retirement . Board, 
Harrisburg, Pennsylvania. 

Sir: We have your request to be advised whether the State Em­
ployes Retirement Board may invest moneys in the Retirement Fund 
in bonds of municipalities of States other than Pennsylvania. 

Section 6, Clause (1) of the Act of June 27, 1923, P. L. 858, creat­
ing your Board provides that the members of the Board shall be "the 
trustees of the several funds created by this Act and shall have ex­
clusive control and management of the said fuudls and full power to 
invest the same; subject, however, to all the terms, conditions, limi­
tations and restrictions imposed by this Act upon the making of in­
vestments, and subject, also, to the terms, conditions, limitations, and 
restrictions imposed by law upon :fiduciaries in making investments 
* * * *" 

Clause (6) of the same section of the Act contains the terms, con­
ditions, limitations and restrictions imposed! by the Retirement Act 
upon the making of investments. In this clause the trustees are pro­
hibited from having any interest, direct or indirect, in the gains or 
profits of any investments made by the Retirement Board and from 
borrowing any of the funds or deposits of the Fund or in any manner 
using the same, except to make such current and necessary payments 
as are authorized by the Retirement Boar·dl. There is a further pro­
hibition against having any trustee become surety or in any manner 
an ob1igor for moneys loaned by or borrowed from the Retirement 
Board. 

Nowhere does the Retirement Act itself specify the kind of se­
curities in which the moneys in the ,Retirement Fund may be in­
vested, except that such investments must be made "subject to the 
terms, conditions, limitations and restrictions imposed by law upon 
fiduciaries in making investments." 
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Legal investments for fid111ciaries are defined in Section 41 of the 
Act of June 7, 1917, P. L. 447. Clause (a) 1 of this section perm.its 
fiduciaries to invest trust funds "in the stock or public oebt of tlte 
United States or in the public debt of this Commonwealth, or in 
bonds or certificates of debt now created or hereafter to be created 
and issued according to law by any of the counties, cities, boroughs, 
townships or school districts of this Commonwealth, or in mort· 
gages or ground! rents in this Commonwealth." This clause was 
amended by the Act of March 19, 1923, P. L. 23 so as to make bonds 
or certificates of, debt of poor djstricts of this Commonwealth legal 
investments and by the Act of June 29" 1923, P. L. 995, which added 
to the list of legal investments ''bonds of one or more individuals se­
cured by mortgage on real estate in this Commonwealth which may 
be either a single gondJ secured by a . mortgage or one or more bonds 
of an issue of bonds secured by mortgage or deed of trust to a Trus­
tee for the benefit of all bond holders." 

1'he Act of April 5., 1917, P. L. 46 as amended by the Act of July 
11, 1923, P. L. 1059 permits :fiduciaries to invest trust funds in farm 
loan bonds issued by Federal Landi Banks or by Joint Stock Land 
Banks under the provisions of the Act of Congress of July 18, 1916, 
its amendments and supplements. However, in an opinion to Hon­
orable Peter G. Cameron, Secretary of Banking, dated August 29, 
1923, Deputy Attorney General Brown advised the Department of 
Banking that the Act of July 11, 1923, P. L. 1059 is unconstitutional 
insofar as it purports to permit trustees to invest trust funds in 
farm loan bonds issued by Fedleral Land Banks or by Joint Stock 
Land Banks. Accordingly your Board cannot lawfully purchase 
such bonds. 

The provisions of law which we have cited enumerate, subject to 
the view we have expressed regarding farm loan bondis, the only 
kinds of securities in which trustees have the right to invest trust 
funds without having first obtained Com't approval. 

Section 41 (a) 2 of the Fiduciaries Act of 1917 provides that a :fid­
uciary may present a petition to the Orphans' Court "having juris­
diction of his accounts" for permission to jnvest trust funds in real 
estate in thjs Commonwealth other than ground rents or in the bonds 
or certificates of debt now created or hereafter to be created! and 
issued according to law by any other State of the United States or 
by any of the counties or cities of such other State at such prices or 
on snch rates of interest and terms of payment, respectively, as the 
Court shall think fit. If the Conrt acts favorably upon such peti­
tion investments made as authorized by the Court are "legal invest­
ments." However, the Orphans' Court does not, in our opinion, have 
jurisdiction of the accounts of your Board, so that it wo11ld be im­
possible for you to present a petition under Section 41 (a) 2 of the 
Act of 1917. 
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Accordlingly you are advised that the only classes of securities in 
which your Board may lawfully make investments are: 

1. The stock or public debt of the pnited States; 
2. The public debt of this Commonwealth; 
3. Bonds or certificates of debt of counties, cities, boroughs, town­

ships, poor districts or school districts of this Commonwealth; 
4. Mortgages or bonds secured by mortgages on real estate in this 

Commonwealth; a~d 
5. Ground rents in this Commonwealth. 

• 

Very truly yours, 
DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Employes' Retirement System---Eligibility for membership therein of County 
Medical Directors,. of the Department of Health, who served as part-time em­
ployes-.Acts of June 7, 1923, P. L. 498, Jitne 27, 1923, P. L . 858, Section 1, 
Paragra.phs 6 and 8. 

County Medical Directors, or Health Officers, of the Department of Health, who 
are paid on a yearly salary basis by the State Government, are eligible for 
membership in the State Employps' Retirement System, even though they may 
be classified by the Executive Board as part-time employes and paid accordingly. 

May 1, 1924. 
Mr. Leon Henderson, Secretary, State Employes' Retirement Sys­

tem, Harrisburg, Pa. 

Sir: In your recent communication to this Department you 
advise that County Medical Directors of the Department of Health 
of the State serve as part time employes and their classification 
is based upon full time service for which $3600 per year would be 
paid, and for which the classification of Professional Expert would 
be assigned; and that one of said County Medical Directors, who 
is employed at a salary of $1,000 per year, has made application 
for membership in the State Employes' Retirement System. 

You inquire whether this County Medical Director is eligible to 
become a member of the State Employes' Retirement System. 

Paragraph 8, Section 1, of the State Employes' Retirement Sys­
tem Act, the Act of June 27, 1923, P. L. 858, provides that the 
word-

"'Member' of the retirement association shall mean 
a State employe who shall be a member of the retirement 
association established by this act." 
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Paragraph 6, of the same section provides that the words-

" 'State employe' shall mean any person holding a 
State office under the Commonwealth of Pennsylvania, 
or employed by the year or by the month by the State 
Government of the Commonwealth of Pennsylvania in 
any capacity whatsoever. But the term 'State employe' 
shall not include judges, and it also shall not include 
those persons defined as employes in section one, para­
graph seven of the act, approved the eighteenth day of 
July, nineteen hundred seventeen (Pamphlet Laws, one 
thousand forty-three) entitled 'An act establishing a 
public school employes' retirement system, as amended 
by section one, paragraph seven of the act, approved the 
twenty-first day of April, nineteen hundred twenty­
one (Pamphlet Laws, two hundred fifty-five). * * *" 

You advise that the certain Couuty Medical Director, who has 
applied for membership in the State Employes' Retirement System, 
is employed at a salary of $1,000 per year by the Department of 
Health of the Commonwealth of Pennsylvania. By the very wording 
of part of said paragraph &, Section 1, of the Retirement Act th.at 
the term "State employe" shall mean "any person * * * employed 
by the yo(l!r or by the month by the State Gov-ernment of the Com­
monweatlh of Pennsylvania in any capacity whatsoever/' the County 
Medical Director in question comes within the clear intent of the 
Act as a "State employe" entitled to membership in the State em­
ployes' Retirement System. This employe is paid his salary out 
of the State Treasury and deductions of contributions to the State 
Employes' Retirement Fm;id can, therefore, be made in accordance 
with the provisions of the Act. Because of the fact that this appli­
cant comes so clearly within the intent of the act, it is unnecessary 
for us to determine whether he is a "person holding a State office 
under the Commonwealth of Pennsylvania." 

The difficulty of determination of eligibility for membership in 
this case by the Retirement Board has probably arisen mainly from 
the fact that the applicant in this case is classified by the Execu­
tive Board of the State, although the same has not yet been fixed 
as provided by the Administrative Code of 1923, as a part time 
employe. The Administrative Code of 1923, Section 1805, does not 
refer in any manner to these "County Medical Directors" or Health 
Officers as being part time employes. The classification is one 
determined upon entirely by the Executive Board. The State Em­
ployes' Retirement System makes no distinction whatsdever be­
tween full time and part time employes of the State Government. 
This matter cannot enter into the determination of the question 
of eligibility for membership . in said system. 
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You are, therefore, advised that a County Medical Director or 
Health Officer of the Department of Health of the Commonwealth 
of Pennsylvania paid on a yearly salary basis by the State Govern­
ment, is eligible for membership in the State Employes' Retirement 
System, notwithstanding the fact that he may be classified by the 
Executive Board of the State a.s a part time employe and paid ac­
cordingly. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By PHILIP S. MOYER, 
Deputy A ttorn.cy General. 

State Employes" Retirement Board-Nature of expenses which may be paid out 
of the Expense Fund of said · Boardr-Procedure-Act of June 27, 1923, P. L. 
858, S ections 6, 8, 9; Article III, Section 16, of the State Constitution. 

Every item of expe-nse incuned in the administration of the Retirement Act 
of 1923, except only retirement allowances and other benefits, should be paid 
out of the Expense Fund of the Retireme-nt Board. In the withdrawal of moneys 
from said fund, the specific directions of the Retirement Act must be literally 
followed. The warrant of the Boarcl. should be drawn by its Chairman, counte-r­
signed by its Secretary, and presented to the State Treasurer, whose duty under 
the Act is to make payments upon such warrant. 

June 14, 1924. 

Dr. Clyde L. King, Chairman, State Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: You have asked to be advised: 

1. What limitations, if any, are imposed upon the nature of the 
expenses which may be paid out of the Retirement Board Expense 
Fund; and 

2. What procedure is to be followed in requesting payments to 
be made from this Fund. 

The Act of June 27, 1923, P. L. 858, Section 8 (2) creates an 
Expense Fund which shall consist "of such amounts as shall be 
paid by t.he Commonwealth on the basis of estimates submitted by 
the Retirement Board, to defray the expenses of the administra­
tion of this Act, exclusive of the payment of retirement allowances 
and of the benefits provided for in this Act." In Section 9 of the 
Act it is provided that "for the biennium beginning June 1, 19·23, 
there is hereby appropriated to the Expense Fund created by Sec-
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tion 8 paragraph (2) of this Act, such sum not to exceed fifty 
thousand dollars ($5·0,000) as shall be certified to the State Treas­
urer by the Retirement Board as necessary to meet the expense of 
establishing the Retirement System constituted by the provisions 
of this Act." 

Section 6 deals with the management of the several funds created 
by the Act. In paragraph (3) it is provided that "the State Treasurer 
shall be the custodian of the several funds created by this Act," 
and in paragraph ( 4) that "all payments from the funds created by 
this Act shall be made by the State Treasurer only, upon warrant 
signed by the Chairman of the Retirement Board and countersigned 
by the Secretary of the Retirement Board; and no warrant shall 
be drawn except by order of the Retirement Board duly entered in 
the record of its proceedings." 

'L'he provisions of the Act to which we have referred leaves no 
room for doubt as to the Legislature's intention with regard to 
the use and management of the Expense Fund. It is quite evi­
dent that the Legislature intended to have set apart as an expense 
fund a definite sum of money out of which were to be paid all of 
the expenses of administering the Retirement Act except retirement 
allowances and other payments in the nature of benefits. It would 
be difficult more clearly to express this intention than is <l!one in Sec-. 
tion 8, paragraph (2). The Legislature apparently had! in mind the 
desirability of knowing exactly .the cost of administering the new 
Retirement System and the creation of a separate Expense Fund 
from which was to be paid every item of administrative overhead 
was the 'simplest and most direct way of accomplishing this result. 

To accomplish its apparent purpose the Legislature appropriated 
not more than fifty thousand dollars ($50,000) for the current bi­
ennium to the Expense Fund. There being nothing in the Retire­
ment Act to the contrary this appropriation should be withdrawn 
from the General Fund of the State 'l'reasury in the 'usual manner, 
namely, by warrant of the Auditor General upon the State Treas­
urer. When so withdrawn from the General Fund the Expense 
Fund is in the possession of the State . Treasurer as custodian there­
of, under the specific provision contained in Section 6, paragraph 
(3). 'l'he Legislature could have designated any other member 
of the Retirement Board as the Custodian of the Fund, but it very 
appropriately provided that the Commonwealth's Treasurer should 
continue to have custody of this Fund, even after the money in 
it had been withdrawn from the State Treasury as such. 

Having made provision for the withdrawal from the State Treas­
ury and the payment into a separate fund of the moriey necessary 
for the overhead administration of the Act the Legislature speci­
fically provides how the money in the Expense Fund should be with-
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drawn and in making provision for this step it departed from the 
prevailing practice employed · in withdrawing money from the State 
Treasury generally. It provided that the money should be paid 
on the warrant not of the Auditor General, but of the Retirement 
Board itself, and that such warrants should be signed by the 
Chairman of the Retirement Board and countersigned by its Secre­
tary. Here again the Legislature's intention was plainly expressed! 
and there is no room for doubt as to what was intended. 

Accordingly you are advised that out of the E0xpense Fund of 
the Retirement Board should be paid every item of expense incurred 
in the administration of the Retirement Act except only retirement 
allowances and other benefits; and that the specific directions of 
the Retjrement Act should be literally followed in the withdrawal 
of moneys from the Expense Fund. The warrant of the Retirement 
.Board should be drawn by its Chairman countersigned by its Secre­
tary and presented to. the Stat~ Treasury whose duty under the 
Act is to make payments upon such warrantS. 

The only possible reason which might be suggested for advising 
you to depart from the very definite provisions of the Act with 
regard to the procedure to be followed in withdrawing money from 
the Expense Fund wou.ld be that warrants can be drawn upon the 
State Treasurer only by the Auditor General of the Commonwealth. 
It is our opinion that such an objection would not be tenable for 
the reasons (1) that the Constitution nowhere specifies what the 
duties pf the Auditor General are, thus leaving . it to the Legisla­
ture to define those duties; and (2) that it is specifically pro­
vided in Article III, Section 16 of the Constitution that no money 
shall be paid out of the Treasury, except upon appropriations made 
by law, and on warrant drawn by the proper officer in pursuance 
thereof. This constitutional ·provision plainly permits the ' Legis­
lature to designate by law the officer who is to draw the warrant 
upon the State Treasurer in ariy particular case. It may further 
be answered, as has already been indicated, that the withdrawal 
of expense money from the State Treasury takes pface when the 
amount appropriated is set aside into a separate Expense Fund; 
and that thereafter moneys are withdrawn not from the State Treas­
ury as such but from the E'xpense Fund which is in the possession 
of the State Treasurer as ·statutory custodian thereof, and not as 
the constitutional custodian of the general funds of the Common­
wealth. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

By WM. A. SCHNADER, 
Special D.f1]Juty AJttorney General. 
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State FJmployes' Retirement System--Procedure in the payment of the 'expenses 
o:fi the Board. (Acts of April 29, 1909, P. L. 281; June 7, 1923, P. L. 498, 
Section 223; June 27, 1923, P. L. 858). 

There is a conflict between Section 223 of the Act of .June 7, 1923, and the 
Act of June 27., 1923; warrants should be drawn by the Chairman of the Re­
tirement Board and countersigned by the Secretary of the Board. While unneces­
sary, it is desirable to have the Auditor General countersign said warrants. 

June 26, 1924. 

Dr. Clyde L. King, Chairman, State Employes' Retirement Board, 
Harrisburg, Pennsylvania. 

Sir: We have your request of recent d:ite making further inquiries 
with regard to the subject matter of our opinion of June I4th with 
reference to the procedure to be followed in making payments from 
the Expense Fund set apart for the use of your Board. You desire 
to know whether warrants for payments out of ~his fund should 
not be countersigned by the Auditor General as well as by the 
Secretary of your Board, and whether there ii;; not a conflict between 
Section 223 of the Administrative Gode and the provisions of the 
Retirement Act of June 27, 1923, P , L. 858. 

The Act of April 29, 1909, P. L. 281 provides as follows: 

"That on and after the first day of June, one thou­
sand nine hundred and nine, every warrant drawn by the 
Auditor General upon the State Treasurer shall be 
transmitted by the Auditor General to the State Treas­
urer, who shall, thereupon make payment to the person, 
persons, firm or corporation named as payee or payees 
in the warrant; and said warrant shall be retained by 
the State Treasurer, to be filed by him as a voucher in 
the office of the Auditor General. And every warrant 
drawn by any other officer of the Commonwealth, who 
now is, or may hereafter be, by law, authorized to draw 
warrants upon the State Treasurer. shall first be trans­
mitted to the Auditor General, for his counter-signa­
ture; and shall thereafter be paid by the State Treas­
urer, in the same manner as hereinbefore prescribed in 
the case of warrants drawn by the Auditor General." 

As we pointed! out in our opinion of June 14th the Retirement 
Act of 1923 provides that warrants against the various funds of the 
Board shall be drawn by the Chairman of the Board and that they 
shall be countersigned by its Secretary. Unde1• the Retirement Act 
the officer who is authorized to draw warrants against the various 
funds of the Board is the Chairman of the Board. If the Retirement 
Act had gone no further than to provide what officer shall draw 
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these warrants there would have been no inconsi·stency whatever 
between the .<\ct of 1909 and the Retirement Act. The Retirement 
Act, however, prov.ides not only for the drawing of the warrants but 
also for their countersignature and the officer who is to countersign 
them is not the Auditor General, but the Secretary of the Retire­
ment Board. We do not believe that it was the intention of the Legis­
lature when the Retirement Act was passed to require two 
countersignatures on warrants drawn against the various funds 
set apart for the use of the Board. · 

The Act of 1909 being a statute and not a constitutional provision 
is subject to modification or repeal in whole or in part by action 
of subsequent sessions of the Legislature. The 1923 Legislature 
could, therefore, and in our opinion did, provide that the Act of 
1909 should not be applicable to warrants drawn against the various 
funds of the Retirement Board. 

We understand from your letter, however, that regardless of any 
legal requirement to do so good fiscal practice renders it desirable 
that the Auditor General should have a record of all payments 
made by the. various funds of your Board. To this there can be 
no objection and an additional countersignature on the warrants 
in question, even though unnecessary, cannot invalidate the warrants 
or cause any legal complications whatsoever. If, therefore. you 
are disposed to submit these warrants ~o the State Treasurer 
through the Auditor General, having him countersign them so as 
to signify that they have passed through his hands, there can 
be po objection to such a course. 

Coming to the quesition ·:whether there is a confliict betwe~n 
Section 223 of the Administrative Code and the provisions of the 
Retirement Act you are advised that there undoubtedly is such a 
conflict. ·Under Section 22 of the Retirement Act your Board ~s 

designated as a departmental administrative board subject in all 
respects to the laws of the Commonwealth "limiting the powers of 
departmental administrative boards with regard to the expenditure 
of money * * ~-." Section 223 of the Administrative Code provides 
that all warrants for disburs oments of or for departmental admini­
strative boards shall be drawn by the Auditor General upon 
requisition of the respective 'department heads with which such 
departmental administrative boards are connected. This provision 
is not reconcilable with the provision of the Retirement Act that 
warrants shall be drawn by the Chairman of the Board. Under 
these circumstances the Retirement Act having been approved at 
a date later than the date of the approval of the Administrative 
Code effect must be given to the provisions of the Retirement Act 
and not to the inconsistent provisions of the Administrative Code. 
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You are accordingly advised that warrants shonld be drawn by 
the Chairman of the Retirement Board as stated i.n our · opinion 
of ,June 14, 1924. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

WM. A. SCHNADER, 

Special Deputy Attorney General. 

State Institutions-Warren State H ospitai-Eligibility of nurses for membership 
in the State Employes' Retirement Association-Computation of prior-service 
credit of said nurses during the year of absence in service at " general hospital. 
(Act . of June 27, 1923, P. L. 858.) 

Student nurses at the Warren State Hospital, employed by the month in 
said institution, are eligible for membership in the State Employes' Retirt>ment 
Association; such nurses who become members of said association are not entitled 
to a year's prior-service credit for the year when they are in service ·at . a 
general hospital, unless said year of absence without pay is allowed by the De­
partment of Welfare and approved by the Retirement Board. 

November 12, 1924. 

Leon Henderson, Secretary, State Employes' RiPtirement Board. 
Harrisburg, Pennsylvania. 

Sir: In a letter to you from the Superintendent of the Warren 
State Hospital, attached to your memorandum to this Department, 
you were advised that said hospital conducts a training school fpr 
nurses, which nurses are expected to sign a contract for a three 
y~ar period of service, two of which ar.e spent in service at said 
hospital, and the remaining year js required to be spent in service 
at a general hospital, for which latter year of service these nurs.es 
do not receive pay from the Warren State Hospital. These nurses 
while they are serving at th.e Warren State Hospital are paid regu­
larly by the month. The Superintendent of the Warren State Hospi­
tal has inquired whether these nurses during the year of service in 
the general hospitals shall be treated as in the employ of the War­
ren State Hospital, or as "absent on leav,e without pay." You in­
quire, in addition thereto, as to the eligibility of said nurses for 
ri1embership in the State Employes' Retirement Association. 

I shall consider' your question of eligibility first. The Act of 
Jun.e 27, 1923, P. L. 858, under which the State Employes' Retire­
ment System has been established provides in part in Section 1. 
paragraph 6, as follows: · 
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" 'State employe' shall mean any person ·holding a 
State office under the Commonwealth of Pennsylvania, 
or employed by the year or by the month by the State 
Government of the Commonwealth of Penm~ylvania in 
any capacity whatsoever. But the term 'State emplove' 
shall not include judges, and it also shall not inchide 
those persons defined as employes in section one, para· 
graph seven of the act, approved the eighteenth dav of 
July, nineteen hundred seventeen (Pamphlet laws, . one 
thousand forty-three), entitled 'An act establishing a 
puhlic school employes' retirement system,' as amended 
by section one, paragraph seven of the act, approved 
the twenty-first day of April, nineteen hundred twenty­
one (Pamphlet laws, two hundred fifty-five)." 

511 

Do these student nurses come within the meaning of "State Em­
ploye" as here quoted? In the first place we find that they are em­
pioyed by the month by the Board of Trustees of the Warren State 
Hospital, which under the Administrative Code is a departmental 
administrative board in the Department o:fl Welfare of the State 
Government. This Board is an agency of the State Government. Ac­
eordingly these nurses are "employed * * .... by the month by the 

· State Government of the Commonwealth of Pennsylvania'' and are 
State Employes within the meaning of the term as used in said Act 
unless the fact that they are "Student" nurses changes their status. 
This fact can not affect their status under the Act because there 
could be no proper justification for their monthly salary from the 
State unless while in training they were (!loing some service of em­
ployment at said hospital for the State. Furthermore, within the 
meani;ng itself of the term "State employe'' as above quoted we find 
that the term applies to any person employed by the year or by the 
month by the State Government "in any capacity whratsoever." You 
are, therefore, advised that the student nurses at the Warren State 
Hospital employed by the month by said State institution are eli­
gible for membership in the State Employes' Retirement Association. 

Some question may arise as to the manner of securing from the 
pay-rolls the deductions of the contributions which these nurses as 
members of the Retirement Association are required to make for the 
retirement funds in the hands of the State Treasurer because of the 
fact that the employes of the various State hospitals do not receive 
their salaries directly from the State Treasury. This, however, is 
an administrative matter and can readily be met by the State Em­
ployes' Retirement Board under its authority to esta:blish rules and 
regulations for the administration of the funds created by the Act. 
If the Board were not authorized to establish rules to provide for 
the deduction and collection of the contributions from the employes 
of the various State Institutions who are eligible to membership in 
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said Association and who are not paid their salaries dir,ectly from 
the State Treasury the Act would be unworkable as to them and a 
gr-ave injustice would fall upon a large body of State employes, which 
injustice certainly was never intended by the State Legislature. 

As to the question raised by the Superintendent of said hospital we 
presume it was raised for the purpose of computing the prior service 
credit of said nurses as the same might become necessary for your 
Board under the State EmpJoyes' Retirement Act of June 27, 1923, 
P. L. 858. During they.ear of absence in service at a general hospi· 
tal these certain nurses were not on the payroll of said State in­
stitution, nor were they doing any work at or for said State insti­
tution. The nurses in question can most certainly not be considered 
in the employ of the. Warren State Hospital during this year when 
in service of a general hospital, and on the payroll of said general 
hospital. It is .entirely true that said year of service at a general 
hospital is for the purpose of better equipping these certain nurses 
for their future service at said State institution, and it is apparently 
true that the year of service spent by said nurses at a general ho~­
pital is a loss to them in the matter of salary, as indicated by said 
Superintendent in his letter. However, there may be ample justifi­
cation for allowance of credit being given to these certain nurses for 
said year of service in the general hospitals, but whether said year 
of absence without pay shall be allowed to be counted in computin~ 
prior service for retirement purposes is for the sound discretion of 
the head of the departm.ent in which said contributor served at the 
time of said leave-of-absence was granted, and the approval, in ad­
dition, of the State Employes' Retirement Board, as provided in 
Section 10 of said Retirement Act. 

Ther.efore, as to the inquiry made of your Board by the Superin­
tendent of the Warren State Hospital, you are advised that student 
nurses of said hospital who become members of the State Employes' 
Retirement ARsociation are not entitled to a year prior service credit 
for retirement purpol'".es for the year when they are in service at a 
general hospital, unless said year of ahsence without pay is allowed 
to be credited by the head of the department in which said contribu­
tor served at the time said leave was granted, which in this case 
is the Department of Welfare, and further, unless said allowance 
shall be approved by the Retirement Board. 

Very truly yours, 

DEP AR'l'MENT OF JUSTICE, 

PHILIP S. MOYER, 

Deputy Attorney General. 
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OPINION TO STATE BOARD OF VETERINARY MEDICAL 
EXAMINERS 

United States Inspectors-Bureau of Animal Industry._Official Federal Duties~ 
Registration--Acts if May 5, 1915, P. L. 248, and of May 8, 1919, P. L. 135. 

Veterinary inspectors of the Bureau of Animal Industry of the United States 
Department of Agriculture while engaged solely in the performance of their Federal 
official duties as veterinarians in the Commonwealth of Pennsylvania are not 
amenable to . the provisions of the Act of May 5, 1915, P. L. 248, as amended 
by the Ac~ of May 8, 1919, P. L. 135. Should they practice as veterinarians 
otherwise than in the performance of their official duties as employees of the 
United States Government, these acts would apply and they would be required 
to register. 

December 18, 1924. 

Doctor F. H. McCarthy, Chairman:, State Board of Veterinary 
Medical Examiners, Pottsville, Penna. 

Sir: My attention has been called to the opinion of Honorable 
William I. Swoope, Deputy Attorney General of Pennsylvania, 
dated February 2·3, 1922, and the opinion of Honorable A. T. Seymour, 
Acting Attorney General of the United States, dated April 3, 1923, 
both opinions being on the subject of the right of veterinary surgeons, 
in the employ of the United St.ates and working solely for the United 
States under that employment in Pennsylvania, to be allowed to 
perform such work without registering with the Board. 

The fact that the United States Department of Justice has given 
an opinion to the effect that these veterinary surgeons in the employ 
of the United States may as far as performance of their official duties 
under $UCh employment is concerned, perform those duties in the 
State of Pennsylvania without being amenable to the provisions of 
the Pennsylvania Act of May 5, 1915, P. L. 248, as amended by Act 
of May 8, 1919, P. L. 135, makes it mandatory upon the Pennsylvania 
Department of Justice to review the opinion of Deputy Attorn,ey 
General William I. Swoope, in order that, if possible, all conflict, 
or seeming conflict, between that opinion and the opinion of. the 
United States Department of Justice may be cleared up,. 

The State is not .bound by the opinions of the United States At­
torney General, but when those opinions, as in this case, have solely 

·_to do witb. a Federal question arising in conflict with demands of 
officers of the Commonwealth of Pennsylvania, the opinion should be 
given the most full and careful consideration and every doubt re­
solved in favor of the full and free functioning of the Federal Govern­
ment in the performance of its duties and functions . 

. It is all the more necessary to review the opinion of this Depart­
ment because the opinion of the Attorney General of the United 

U-33 
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States was given at a later .date with, I am sure, full eognizance of 
the previous opinion of this Department. 

However, it is comparatively easy to dispose of this seeming con­
:fl.ict because the United States Department of Justice calls atten­
tion in its opinion to several clear-cut pronouncements of the United 
States Supreme Court which apparently were not considered by the 
Pennsylvania Department of Justice in its opinion; and in this line 
it should be remembered that any contest with regard to this matter 
is one which can, and undoubtedly would be, carried to the Supreme 
Court of the United States, either by appeal from the Pennsylvania 
Su,Preme Court or by initiation and process through the Federal 
Courts. 

If we could not establish that the laws creating the Federal Bureau 
of Animal Industry and the laws providing for work by veterinary 
surgeons employed by that Bureau, are unconstitutional, we would 
be ~uled out by the opinion of the United States Supreme Court in 
the cases discussed by the Attorney General of the United States in 
his opinion of April 3, 1923, namely: McCullough v. Mwryland (4 
Wheaton 4S2) j Osborn v~ B<J/1'1.k of United States, (9 Wheaton ?'2B, 
861) j Weston v. Charleston (2 Peters 448, 486) j Henderson et al. 
v. Mo,yor of New York et ai., (92 U. S. 259, 2?'1) j and McCullough 
v. Maryland upheld in Tennessee v. Davis, (100 U.S. 25?', 263). 

The words of the Supreme Court of the Unlted States in the last 
named case are conclusive proVided . that the Federal laws creating 
the Federal Bu1'.eau of Animal Industry and providing for its powers, 
functions and duties are constitutional. The Court says: 

' . 

'~No state government can exclude it (the federal 
governme.i;it) froI\'.]! the exerc.ise. of any authority con­
ferred .upon it by the Constitution, obstruct its a~thor­
ized officers against its will, or withhold from it, for 
a moment, the cognizance of any subject which that in-

. strument has committed to it." 

The Unitea States Attorney General also draws attention 1.o the 
following Supreme Court cases: In re Neagle, 135 U. S. lj in re 
Debs Petitioner (158 U.S. 564, 599) j M. K. & T. Rwy. Co. vs. Haber 
(169 U. S. 613, 626) j Ohio vs. Thomas (173 U. S. 216) j Johnso,n v. 
Maryland (254 U. S. 51). · 

In view of the heavy task which would be. assumed in atfackin'g 
the constitutionality of the Federal laws concernJng the · Federal 
Bureau of Animal Industry and its powers and duties, and also 
in view of the valu~ to the agricultural interests of this and other 
i,tates wrapped up in the continuance of a Fedral ~ureau Of Animal 
Industry, I feel it would be out of place to attack the constitution­
ality of those Federal laws, because of the conflict between rulings 
of State and Federal agencies. 
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Therefore, we have reached the following conclusion and opinion: 

1. The Pennsylvania Department of Justice does not dispute the 
consti~utionality of the Federal laws creating and imposing powers 
and duties upon the Federal Bureau of Animal Industry. 

2. That being the case, the opinion of Deputy Attorney General 
Swoope, which was given without consideration of the Federal cases 
discussed by the Attorney General of the United States and cited 
herein, is hereby reviewed and, on the strength of said decision of 
the United States Supreme Court, the Pennsylvania State Board of 
Veterinary Medical Examiners is advised that the following is the 
opinion of this Department: 

(a) The Veterinary Inspectors of the Bureau of Animal Industry 
of the United States Department of Agriculture while engaged solely 
in the performance of their Federal official duties as veterinarians 
in the Commonwealth of Pennsylvania, are not amenable to the 
provisions of the Act of May 5, 1915, P. ~. 248, as amended by the 
Act of May '8, 1919, P. L. 35. 

(b) Said Veterinary Inspectors of the United States Board of 
Animal Industry, however, would be, as probably intended by Deputy 
Attorney General Swoope in his opinion, obliged to register under 
said laws of the Commonwealth of Pennsylvania, if they should de­
sire to practice as veterinarians otherwise than in performance of 
their official duties as employes of the United States. The opinion of 
the Attorney General of the UnHed States indicates this by the use 
of the words "while engaged in the performance of their official duties 
as veterinarians." 

Your·s very truly, 

DEPARTMENT OF JUSTICE, 

By GEORGE W. WOODRUFF, 
Attorney General. 
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OPINION TO COUNTY SOLICITOR OF NORTHAMPTON 
COUNTY 

Depa.rtment of Jiistice-Opinions-To ivhom opinions may be given. 

1. Although the Administrative Code of June 8, 1923, P. L. 498, limits the 
furnishings of opinions by the Department of Justice to certain State officials, 
such opinions may, in certain circumstances, and where a State matter is involved, 
be furnished to a county official.. 

Penitentaries-Ooiinty-Prisons-Transfer of prisoners-Cost of mai1.tenance--Act 
of July 11, 1923. 

2. Under the Act of July 11, 1923, P. L. 1044, the cost of keeping prisoners 
transferred from a penitentiary to the county in which they were convicted must 
be paid by such county, although the per diem cost in the county prison may be 
in excess of· the per diem cost in the penitentiary. 

July 31, 1924. 

Thomas D. Danner, Esquire, County Solicitor of Northampton 
County, 6131/z East Fourth Street, Bethlehem, Pennsylvania. 

Sir: This Department is in receipt of your letter of the 22nd in 
stant, in which you state that certain prisoners were duly trans­
ferred from the Eastern State Penitentiary to the Northampton 
County Prison, under the provisions of the Act of July 11, 1923. 
P. L. 1044; that said prisoners· have been kept and maintained in 
the Northampton County Prison at the expense of the County of 
Northampton; that statements of the cost to the County of North­
ampton of the keeping of said prisoners have been presented for 
payment to the variouS' counties from which these prisoners were 
originally sentenced; and that the county commissioners in certain 
cases have refused to make payment, alleging that the . per diem 
cost in the Northampton prison is greater than the per diem coRt 
of maintaining pris·oners in the Eastern Penitentiary, and that their 
liability under the Act of 1923 for the keeping of such transferred 
prisoners was limited to the per diem cost of keeping prisoners in the 
Eastern Penitentiary. 

Because the collection of the money which you contend is owing 
to the County of Northampton will involve the bringing of actions· 
for the collection thereof in a number of different counties and be­
cause this question is involved in the matter of the maintenance of 
prisoners in a number of other counties who were transferred there-
1o under the provisions of the said Act of 1923, you request that an 
opinion may be rendered by this Department on the following 
question: 

In the case of a prisoner transferred from the Eastern State Peni­
tentiary to a county prison by virtue of the provisions of the Act of 
July 11, 1923, P. L. 1044, iS' the liability of the county in which sucb 
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prisoner was convicted .to the county· to which so transferred for 
his keeping, limited by the per diem cost of keeping prisoners in said 
penitentiary during said period of time? 

Although the power and duty of this Department in the matter 
of furnishing legal advice is limited to the furnishing of the same 
"to the Governor and to all administrative departments, boards, 
commissions and officers of the state government concerning any 
matter or thing arising in connection with the exercise of the official 
powers or the performance of the official duties· of. the governor or 
such administrative departments, boards, commissi.ons or officers" 
(Art. IX, Sect. 902, Administrative Code), and al though it is the 
policy to avoid formal opinions· in cases in which a disputed matter 
has been submitted to the courts or is about to be submitted, for 
decisions, we shall in this case render our opinion upon the question 
you rais·e, for the reasons you have given and also for the reason 
that these prisoners are in a large sense wards of the State. 

Section 9 of the Act of April 23, 1829, P. I,. 341, provides that the 
expense of the keeping of convicts in the Eastern and the Western 
Penitentiaries ·shall be borne by the respective counties in which they 
shall be convicted. 

The Act of July 11, 1923, P. L. 1044, authorizes the transfer of 
prisoners from certain penal institutions, including the Eastern State 
Penitentiary, ·to certain other penal institutions, including tlie North­
ampton County Prison, and provides· the procedure therefor, includ­
ing, in Section 2, a provision for notice of any such proposed tran·sfer 
to the county commissioners of the county from which the prisoner 
was committed, and, in Section 5, a provision for notice to said 
county commiS'sioners of the completion of such transfer. 

Section 3 requires those in authority over the institution to which 
such transfer shall be made, to accept and receive such prisoners 
and thereafter in safe custody to keep and provide for them until 
the expiration of their term of impris·onment. 

Section 4: provides as follows: "The expense of transferring, re­
transforring, and keeping such prisoners so transferred or retrans­
ferred shall continue to be borne by the county in which such 
prisoner was convicted and the same shall be paid to the authorities 
J1aving charge of the transferred or retransferred prisoner by the 
said county from time to time as· bills are rendered." 

For a hundred years the State has undertaken in its sovereign 
capacity to provide facilities for the incarceration of those criminals 
convicted of the more serious crimes against society. It has provided 
the necessary penal institutions, the necessary cost of administration 
thereof, and the proper food and clothing for the inmates·. During 
all that time it has assessed the cost of keeping such prisoners upon 
the counties in which they were convicted. 
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During recent years the · state penal institutions became over­
crowded, resulting in sanitary and disciplinary evils. A survey 
showed that theire were many penal institutions owned and operated 
by various counties, in which there were adequate facilities· for the 
care of additional prisoners. For these reasons the aforesaid Act 
of 1923 was passed and approved, and! under its authority many 
transfers were made. 

It would have been manifestly unfair to place either . the whole 
or any part of _the cost of keeping such transferred prisoners upon 
the county to which they happened to be transferred. Any such plan 
would have penalized the county which had been far-sighted enough 
to build a large prison; or the county which, because of its adequate 
police protection, or the high cha:racter of its citizenship, had fewer 
prisoners in its own prison than could be accommodated. Or, I 
might add, that it would have penalized those counties· which, having 
the facilities for caring for additional prisoners, showed enough in­
terest in the welfare of the .inmates of the Penitentiaries to willingly 
accept additional prisoners, which attitude was conspicuously absent 
on the part of many county commissioners at the hearings held in 
l'hiladelphia in September, 1923, at which time these transfers were 
made. 

It appears to me that the provisions of this Act of 1923 with ref­
erence to the assessment of the cost of keeping transferred prisoners 
11pon the counties from which they came, could not have been made 
clearer. 

The act does .not speci:fkally limit these expenses to the amount 
that it would have cost had such transferred prisoners been main­
tained in the penitentiary. If any such provision had been in the 
mind of the legislature, it would have seen the unfairness· of placing 
any additional cost upon the county to which transferred and would 
have likely placed that additional cost upon the State. It did not do 
so. 

If under the act the county from which such a prisoner was 
sentenced was to be assessed upon the per diem cost of keeping 
prisoners in the penitentiary, the rule would apply equally to cases 
in which the cost of maintenance in the local county prison is less 
than the cost in the penitentiary, as· well as to cases in which the 
former is greater than the latter. If such be the case, to whom would 
such surplus be payable? 

The fact that the average cost of keeping fifty or a hundred prison­
ers is greater than the average cost of kee[>ing two thousand, 
furnishes no a•rgument for the interpretation contended for by 
these debtor counties. The legislature is presumed to have con­
sidered that such would likely be the case and, if it had intended 
to limit this cost to such counties, would have inserted such a limita­
tion. 
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I am clearly of the opinion that the provisions of Section 4 c 
said Act of 1923 require the payment of the proper cost of keepin 
such transferred prisoners to the county within which they are niai1 
tainedl by the county in which they are convicted. 

Very truly yours, 

DEPARTMENT OF JUSTICE, 

JAMES 0. CAMPBELL, 

ff'irst Deputy Attorney General. 
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sign. Act of 1923, June 12, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 193 

Sanitary Water Board. 

Authority to prevent poll'lltion of public waters supplies. Act 
of 1923, P. L. 498, Section 1810, .............. -. . . . • • . . . . . . 195 

State Employes' Retirement System. 
County medical directors or health officers, eligible for member-

ship in, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . 503 

Tuberculosis Sanatoria. 
Authority of Hea~th Department to purchase medical and surgical 

supplies for. Act of 1923, P. L. 498, Sections 507, 1802, 2103, 192 

HIGHWAYS, DEPARTMENT OF. 
Authority of, to protect trees from injury or removal, . . . . . . . . 117 
Allegheny· and Butler Plank Road case. Act of 1911, P. L. 468, 204 

Bridges. 
Forming part of a State highway, bui~t under the Act of 1911, 

P. L 468, must be maintained by the county, . . . . . . . . . . . . . . 201 
Reconstruction after fire. Expense of construction. Cost paid 

by State. Act of 1923, P. L. 761, 1070, . . . . . . . . . . . . . . . . . . . . 240 

Motor Vehicles. 
Title in husband. Assignment of certificate by wife. Desertion. 

Change of title. Act of 1923, P. L. 425, . . . . . . . . . . . . . . . . . . . . . 217 
Co-owners. Death of one owner. Issue of new certificate, . . . . 220 
Foreign cars and operators. Licenses. Reciprocity with other 

states. Acts of 1919, P. L. 678; 1923, P. L. 718, . . . . . . . . . . . . 223 
Transfer of title. Lease. Lessor. Lessee. Storage and repair 

charges. Abandonment. Acts of 1863 and 1909. Act of 1923, 
P. L. 425, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 232 

State Bond Road Fund. 
Availability of moneys appropriated for State-aid highways under 

the Acts of 1919, P. L. 12 and 11?21, P. L. 11, . . . . . . . . . . . . . . 209 

State Motor License Fund. 
Available for all supplies and equipment necessary for the carry­

ing on of the work of the Automobile Division. Acts of 
1911, P . L. 468; 1919, P. L. 428; 1921, P. L. 837 and 107; 1923, 
P. L. 498; 1923, P. L. 718, Article XIX, Section . 2803, 1923, 
No. 44A, . . . . . . . . . . • . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . • . . . . • 226 

HIGHWAYS. 
Trees on. Authority of State Highway Department to protect 

from injury or removal, . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . 117 
Private club owning land by warrant from the State cannot 

close a road used by the publiic ·and others. Act of 1901, P. L 
65; 1836, P. L. 551, . . • . . . . . . . . . . . . . . . . • . . . • • . . . • . . . . . . . • • • 123 
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INDUSTRIAL BOARD. 

Rules and regulations·. Statutory requirements. Authority of. 
Hearings. Recommendations, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 267 

INTERNAL AFFAIRS, DEPARTMENT OF. 

Presque Isle Peninsula. 

State Park and Harbor Commission has full control• of. Act of 
1921, P. L. 1180, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 247 

Lehigh Valley Coal Co. 

Deed of, to the Commonwealth, not accepted by the State, should 
be returned to the grantor. Acts of 1919, P. L. 44; 1921, P . L. 
520; 1923, P . L. 498, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249 

J 
JUDGES. 

The office of Judge of the Court of Common Pleas is a "civil 
office." No Senator or Representative can be appointed to a 
civil office, during the term for which he has been elected, 173 

JUSTICES OF THE PEACE. 
Have no authority to impose costs on defendant in a summary 

proceeding, where the defendant has been discharged, . . . . . . 26 

L 

LABOR AND INDUSTRY. 

State Employe. 
Injury of. Statute of limitations. One year. Hospital expenses. 

Act of 1915, P. L . 736, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 253 

Employment agencies. 
License. Exemption. Commissary. Act of 1915, P. L. 888, . . 256 

Workmen's Compensation. 
Departmental administrative boards and commissions required to 

insure their own emproyes. Act of 1923, P. L . 498, . . . . . . . . . 259 

Workmen's Insurance Board. 
Authority to purchase equipment and supplies. Disposition of 

unserviceable property, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262 

Tenements. 
"Establishments" defined. Act of 1905, P. L. 352; 1913, P. L. 

1024; 1915, P. L. 386, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 264 

Industrial Board. 
Rules and regulations. Authority of Board, . . . . . . . . . . . . . . . . . 267 
Autho.rity of the Secretary of Labor and Industry, to modify a 

rule of the former Industria~ Board, . . . . . . . . . . . . . . . . . . . . . . . 271 
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LABOR AND INDUSTRY-Concluded. Page 

Bedding and Upholstery Act. 
Construction of the Act of 1923, P. - L. 802, with special reference 

to baby carriages and strollers, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 269 

LAKE ERIE AND OHIO RIVER CANAL BOARD. 
May not elect a person not a member of such Board as secretary. 

Act of 1923, P. L. 498, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 126 
Appropriation to under the Act of 1923, P. L. 36A; 1913, P. L. 

652, Section 8; 1923, P. L. 498, Sections 202, 223, 1610, . . . . . . . . 128 
Was not abolished by Act of June 7, 1923, . . . . . . . . . . . . . . . . . . . . 148 

LEGISLATURE. 
Members of. Cannot be appointed to any civil office during the 

term for which elected, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 173 

LEHIGH VALLEY COAL COMPANY. 
Deed of, to the Commonwealth, not accepted by the State, should 

be returned to the grantor. Act of 1919, P. L. 44; 1921, P . . L. 
520; 1923, P. L. 498, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249 

LICENSES. 

Dog. 
When a dog is transferred from one county to another, an addi­

tional fee of twenty-five cent!> is required. Act of 1921, P . L. 
522, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 

Employment agencies. 
Exemption. Commissary. Act of 1915, P. L. 888, . . . . . . . . . . . 256 

Osteopathic. 
Applicant for. Duties of Board. Good moral character of appli-

cant, 439 

Medical Education and Licensure. 
Application for. Change of name, . . . . . . . . . . . . . . . . . . . . . . . . . . . 437 
Applicant having passed examination by National Board, may re-

ceive certificate without further examination. Act of 1911, P. 
L . 639, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 434 

Hunters. 
Authority of Game Commission to procure aluminum enameled 

tags. Acts of 1915, P. L. 3; 1912, P. L. 210; 1919, P. L. 1128; 
1923, P. L. 359, Sections 306 and 1201, . . . . . . . . . . . . . . . . . . . . 159 

M 

MEDICAL EDUCATION AND LICENSURE, BOARD OF, 
Billing's case. Application for license. Change of name, . . . . 437 
If an applicant has passed examination of National Board, he 

may receive certificate without further examination. Act of 
1911, P. L. 639, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 434 
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MINES, DEPARTMENT OF. Page 

Headman and Footman. 

Duty of operator to keep headman and footman at their proper 
pliaces. Rule 40 of Article XII, Act of 1921, P. L. 176, 277 

Bituminous Mine lrispectors. 

Payment of salary for two weeks ending May 31, 1923, from ap­
propriation made by General Assembly for biennium beginning 
June 1, 1923, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 278 

One who has resigned is not eligible to have name on list for 
reappointment, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 280 

Are not "employes" within the meaning of Section 222 of the Act 
of 1923, P. L . 498, . • . . . . . • . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . 180 

Republic Iron and Steel Co. 

If the operators at the bituminous mines of, use cars which are 
not of uniform capacity and which are not branded, it is a 
violation of Section 2 of the Act of 1883, P, L. 52, . . . . . . . . . 279 

MINES AND MINING. 

Duty of operator to keep headman and footman at proper places 
during entire time any persons are under ground, . . . . . . . . . . . 277 

Payment of salary of bituminous mine inspectors for two weeks 
ending May 31, 1923, from appropriations made by General 
Assembly for biennium beginning June 1, 1923, . . . . . . . . . . . . . 278 

Mine inspectors are not "'employes" within the meaning of Sec-
tion 222, of the Act of 1923, P. L. 498, Sections 202, 206, 214, 
222, 440, • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 180 

MOTHERS' ASSISTANCE FUND. 

Mother may be given assistance in supporting adopted child re­
turned to her by adopting parent outside state. Act of 1919, 
P. L. 893, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 353 

A woman whose husband deserted her more than seven years ago 
and of whom nothing has been heard since is not entitled to 
assistance on the presumption that he · is dead, . . . . . . . . . . . . . . 381 

MOTOR VEHICLES. 

Right of Insurance Board to have automobiles used by its em­
ployes licensed as State cars. Act of 1923, P. L. 498, Sections 
202, 507, 508, 1711, 2103, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 262 

Title in husband. Assignment of certificate by wife. Deser-
tion. Change of title. Act of 1923, P . L. 425, . . . . . . . . . . . . . 217 

Co-owners. :C•eath of one owner. Issue of new certificate, . . 220 
Foreign cars and operators. Licenses. Reciprocity with other 

States, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 223 
Transfer of title. Lease. Storage and repair charges. Abandon-

ment. Acts of 1863 and 1909. Act of 1923, P. L. 425, 232 
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NATIONAL BANKS. Page 

Trust assets held by. Authority of Commissioner of Banking to 
examine, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 66 

Authorized by Federal law do not come under Act of 1909, P. L. 
121, amended by Act of 1923, P . L. 175, forbidding use of the 
word "trust," . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 74 

Are not within the contemplation of the Emergency Profits Tax 
Act of 1923, P. L . 876, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 31 

NATIONAL GUARD. 
State employe, member of. Hospital bill for care of, taken sick 

in service. Must be paid by individual, . . . . . . . . . . . . . . . . . . . . 359 

NORTHAMPTON COUNTY. 
County must pay cost of keeping prisoners transferred from 

penitentiaries to such county, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 516 

NORTHUMBERLAND BRIDGE. 
Reconstruction after fire. Expense of construction. Cost paid 

by State. Act of 1923, P. L. 1070 and 761, . . . . . . . . . . . . . . . . . 240 

NURSES, BOARD OF EXAMINATION FOR REGISTRATION OF. 
Secretary. Appointment and salary of. Acts of 1923, P. L. 351 

and 498, Sections 415 and 29De, . . • • . . • • . • • . . . . . . . . . . • • . . . . . . 172 

0 

OSTEOPATHIC EXAMINERS, STATE BOARD OF. 

License. 
Application for. Duties of Board in regard to applicant's good 

moral character, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 439 

Vaccination. 
Physicians practicing osteopathy have right to sign certificates.' 

Act of 1923, . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 193 

Drugs. 
Osteopathic physicians may possess, employ and administer as 

defined by Harrison Narcotic Law. Acts of 1909, P. L . 46 as 
amended by the Act of 1923, P . L. 795, . . . . . . . . . . . . . . . . . . . . 442 

p 

PENAL INSTITUTIONS. 
Products of. No legal• authority to employ prisoners for, or make 

sale of, for export and delivery outside of United States, 363 

Eastern Penitentiary. 
Visitation of by Grand Jury of Philadelphia, . . . . . . . . . . . . . . . . . . 454 
Cost of ordinary repairs should be included ~s part of the ex-

pense ~f keeping convict~ .. .• ..• • .....•. ,, ..• , . . , .• • •••.. 453 
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Western State Penitentiary. Page 

Avail<ability of unexpended appropriations made to Board of In-
spectors in 1921, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . 389 

Salaries of guards must be charged to the appropriation made 
by Act of 1923, No. 44A, . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . 457 

PENNSYLVANIA STATE PARK AND HARBOR COMMISSION. 
May not elect a person not a member of such commission as 

secretary. Act of 1923, P. L. 498, . . . . . . . . . . . . . . . . . . . . . . . . 126 
Has full management and control of Presque Isle Peninsula, . . 247 
State Insurance Fund ~iable for any loss or damage to steel 

scow in custody of. Act of 1915, P. L. 524, . . . . . . . . . . . . . . . 136 

PENNYPACKER, GENERAL GALUSHA MEMORIAL COMMISSION. 
Under the appropriations made to it by the Acts of 1919 and 

1921, may retain for a reasonable time after May 31, 1923, the 
money set apart for certain purposes, . • . . . . . . . . . . . . . .. . . . . 466 

PHARMACY, STATE BOARD OF. 
Permits to conduct a pharmacy. When fees are collectible. Act 

of 1921, P. L. 1172, . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . 468 

PHILADELPHIA RAPID TRANSIT COMPANY. 
Basis of valuation for fixing rates of public utilities, 337 

PLANT INDUSTRY, BUREAU OF. 
Costs of summary proceedings. Dismissal of charge. Statutory 

requirements. Acts of 1919, P. L. 71; 1921, P. L. 112, .... :. . . 5' 

PLUMBERS. 
Not professional engineers. Act of 1921, P. L. 1131, , ........ 488 

POOR DISTRICTS. 
Directors of. Duties and powers. Employment of investigators. 

Compensation, . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . 356 

PRESQUE ISLE PENINSULA. 
Management and control of vested in Penns,Ylvania ~tate 

Park and Harbor Commission. Act of 1921, P. L. 1180, 247 

PRINTER, STATE. 
Composition. Charge for on certain automobile registration b~I- . 

letins must be made at contract price, . . . . . . . . . . . . . . . . . . . . . . 331 

PRISONERS. 

Transfer. 
From penitentiary to county where convicted. Cost of keeping. 

Act of 1923, P. L. 1044, • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 516 
From Eastern Penitentiary to House of Correction. Authority 

of Commissioner of Welfare to order, . . . . • • • • • • • . . . • . . . . • 362 
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PRISONERS-Concluded. 

Parole. 

INDEX 

A prisoner who has escaped and re-captured must serve full maxi~ 
mum of first sentence, ....... : .......... . ..... . .......... . 

Recommendation of prison inspectors. Acts of 1911, P. L. 1055; 
1923, P. L . 975, ..................................... · · .. · 

PRIVATE BANKS. 

Financial Assistance Union Inc., of Pittsburgh, must be licensed 

Page 

360 

374 

by the Banking D epartment to do business, . . . . . . . . . . . . . . . 64 

PROPERTY AND SUPPLIES, DEPARTMENT OF. 

Bonds. 

Employes of the Treasury Department must give bonds to the 
Commonwealth, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 293 

Office Equipment 

For Treasury I:•epartment to faciHtate collection of emergency 
taxes, must be paid for from specific appropriation made for 
that purpose, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 296 

Industrial Home for Women. 

Annual report of, if printed must be paid out of appropnat10n 
to Department of Property and Supplies, which has been alocated 
to Welfare Department. Act of 1923, P. L. 498, Sections 202, 
504, 2104, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 306 

Building. 
Authority of the Secretary to pay the rent on a certain building 

formerl1y owned and afterwards sold by the Commonwealth, 
without the delivery of possession to the purchaser. Payable 
from what fund. Act of 1911, P . L. 1027; 1923, P . L. 498, . . . . 304 

Appropriations. 

Lapse of appropriations made to Meade Memorial Statue Com-
mission, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 300 

Availability of appropriation made to the Robert Morris Monu-
ment Commission, .... .... ..... . ... . ... . ........... , . . . . . . . 297 

Printing, supplies, etc. 

For Fish Commissioners should be paid from the Resident Fish 
License Fund. A ct of 1921, P . L. 559, Section 18, . . . . . . . . . . . 107 

Health Department. 
All materials and supplies except medicine and surgical supplies 

to be furnished by Property a nd Supplies. Act of 1923, P. L . 
498, Sections 507, 1802, 2103, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 192 

State Institutions. 
Ri ght under Act of 1923 to exchange their products in excess 

of their own needs for others, . . . . . . . . . . . . . . . . . . . . . . . . . . . . 291 
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PUBLIC ACCOUNTS, BOARD OF. 

~apital Stock and Corporate Loans. Page 

Remission of tax penalties by Auditor General or State Treas-
urer. Acts of 1869, P. L. 19; 1919, P . L. 948, . . . . . . . . . . . . . . 448 

PUBLIC GROUNDS AND BUILDINGS, DEPARTMENT OF. 

Has authority to make lease for a term longer than two years, 
but has not the right to cancel contracts aliready made. Act 
of 1919, P. L. 482, Sections 41 and 43, . . . . . . . . . . . . . . . . . . . . . 313 

State Fire Insurance Fund. 

Cost of rebuilding and replacing buildings of the State Hospital 
for the Insane at Norristown, des troyed by cy'clone, is a proper 
charge against, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . 311 

PUBLIC INSTRUCTION, DEPARTMENT OF. 

Employes. 

Status of emp1'oyes of department and the various agencies · ad­
ministered by it defined. Acts of 1923, P. L. · 498, Sections 2, 
214, 406 to 422 inc., 435, 1305, 1311 , . . .. . .. . . . . . . . . . . . .. . . . 319 

Eligibility for membership in State Employes' Retirement Sys-
tern, 402 

School Districts. 

District board. Increase of indebtedness. Cannot spend more 
than the given amount. Approval of electors, . . . . . . . . . . . . . 322 

Board of directors of a school district have not the right to 
excuse pupils for the purpose of attending denominational 
schools to receive religious instruction, . . . . . . . . . . . . . . . . . . . . 325 

PUBLIC OFFICES AND OFFICERS. 

State Treasurer. 
Employes of Treasury must give bonds to the Commonwealth, 293 

Aldermen. 
Removal. Power to r emove. Appointing power. deLaBrie's 

case, ............. . ... · .· ............ . ....... .. ......... . 
Convicted of an infamous crime. Vacancy. Appointing power, 

Justices of the Peace. 
Misconduct in office. Failure to perform duties. Indictment. 

Removal from office, 

Notaries Public. 

177 
182 

285 

Banks as sureties for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 399 

PUBLIC PRINTING AND BINDING, DEPARTMENT OF. 

Charge for composition, etc., of certain Automobile Registralion 
Bulletins, must be made at contract prices, . . . . . . . . . . . . . . . . . 331 

PUBLIC SERVICE COMMISSION. 
Philadelphia Rapid Transit Company's valuation case, 337 
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RESIDENT FISH LICENSE FUND. Page 
Printing, suppl•ies, telephone and telegraph charges to be paid 

from. Act of 1921, P. L. 559, Section 18, . . . . • . . . . . . . . . . . . . . 107 

REPUBLIC IRON AND STEEL CO. 
If cars used at bituminous mines of, are not of uniform capacity 

and are not branded, it is a violation of the Act of 1883, P. L. 52, 279 

s 
SANITARY WATER BOARD. 

Authority to prevent pollution of public water supply vested in. 
Act of 1923, P. L. 498, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • _2?5 

SAVINGS BANKS. 
Investment of funds in Federal Land Bank and Joint-Stock Land 

Bank Bonds. Act of 1889, P. L. 246; 1917, P. L. 47; 1923, 
P. L. 884, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 84 

Have no authority to appoint agents for collection of deposits 
in a locality other than that particularly designated in cer-
tificate of incorporation. Act of 1889, P. L. 246, . . . . . . . . . . . . 95 

SCHOOLS. 
Condemnation of land for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 354 
Increase of indebtedness by the district board, . . . . . . . . . . . . . . 322 
Pupils between the ages of eight and sixteen may not be ex-

cused for the purpose of attending denominational• schools 
to receive religious instruction, ......................... : . 325 

SCHOOL EMPLOYES' RETIREMENT SYSTEM. 
E'ligibility for membership by persons employed on a daily wage. 

Act of 1917, P. L. 1043, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 471 
A contributor to the retirement system having attained the age 

of seventy years during the months of July and August, must 
be retired forthwith. Acts of 1917, P. L. 1043 and 1911, P. L. 
309, • . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • • • . • . . • • . . . . . . . . . . 474 

Schools. Withdrawal<. Classification Act of 1921, P. L. 245. 
Act of 1923, P. L. 858, • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 478 

Authority of board to bid for proposed securities. Act of 1917, 
P. L. 1043, . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . .. . . . . . . . . . . . 480 

Employes of Home for Training in Speech of Deaf Children and 
Pennsylvania State Oral School, are within the benefits of, . . 476 

STATE BOND ROAD FUND. 
Moneys appropriated for State-aid highways under the Acts of 

1919, P. L. 12 and 1921, P. L. 11, now available to those coun­
t~es on whose behalf this money from Fund was used, cannot 
be diverted in any way, .........•...•.............. , . . • . . . 209 
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STATE EMPLOYES' RETIREMENT SYSTEM. Page 

Eligibility for membership of certain employes of Department 
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