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To the Senate and House of Representatives of the.Commonwealth of
Pennsylvania:

As required by law, I have the honor to report concerning the busi-
ness of this Department during the two years ending December 31, 1922,

Circumstances have caused an unusual number of changes in the
personnel of the Department during this period. On the first of Janu-
ary, 1922, as reported in my last biennial report, the Deputy Attorneys
General were the following: First Deputy Attorney General, Honorable
Robert S. Gawthrop; Deputy Attorneys General: Honorable Emerson
Collins, Honorable Bernard J. Myers, Honorable William I. Swoope,
Honorable Frank M. Hunter and Honorable George Ross Hull, and
Special Deputy Attorney General Edmund K. Trent. I have appointed
Honorable Frank M. Hunter as Attorney to The Public Service Com-
mission and Honorable Sterling G. McNees was appointed to the va--
cancy thus created. Honorable Bernard J. Myers was appointed to the
office of Secretary of the Commonwealth and Honorable Fred Taylor
Pusey was appointed to the vacancy thus created. Honorable Robert
S. Gawthrop was appointed a Judge of the Superior Court of Pennsyl-
vania and Deputy Attorney General George Ross Hull was appointed
First Deputy Attorney General to succeed Judge Gawthrop. Honor-
able Harlan A, Denney was appointed Deputy Attorney General to
succeed Mr. Hull. Judge Denney died in office and Honorable J. W.
Brownwas appointed to the vacancy thus created. Honorable William I.
Swoope, having been elected a Member of the Congress of the United
States, resigned as Deputy Attorney General and Honorable Paul J.
Sherwood was appointed to the vacancy thus created. Frank M. East-
man, Esq., has continued as Special Attorney in charge of the collec-
tion of escheatable moneys and property. George W, Coles, Esq.,
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who was Special Attorney to the Bureau of Maintenance Collections,
on January 1, 1921, resigned upon being appointed United States
District Attorney for the Eastern District of Pennsylvania and Harry
J. Makiver, Esq., was appointed in his stead.

During the period covered by this report the business of the Depart-
ment has been quite heavy. This has been caused partly by the fact
that I have endeavored to have the legal work of the Commonwealth
handled by the regular members of the Department, whenever practi-
cable, so as to avoid the employment of special counsel and the incur-
ring of the expenses incidental thereto. The Department has rendered
two hundred and five formal opinions and in addition there have been
written a very large number of letters of advice and innumerable oral
conferences have been held with representatives of the various Depart-
ments, Commissions, Public Institutions, etc.

Among the matters with which this Department has been concerned,
the following may be of special interest.

Department of Public Welfare.

This new Department was provided for by an Act of the Session of
1921 enacted upon the recommendation of the Governor. The Act was
drafted in this Department and involved an extensive consideration of
the law relating to public agencies which it was thought advisable to
bring under the single jurisdiction thus provided. Since becoming
effective it has given occasion for much attention here because of the
many questions naturally arising in putting into operation its various
provisions and organizing the machinery through which it operates.

Prohibition Enfo)’cement.

During the Session of 1921 it fell to the lot of this Department to
draft an Act for the enforcement of the Eighteenth Amendment to
the Constitution of the United States. It was decided that it would
be a backward step to permit the indiscriminate and unregulated sale
of alcoholic liquors (containing less than one-half of one per cent. of
alcohol) notwithstanding the fact that the sale of such liquors, by any one,
and to any one, at any time or place, if freely permitted by the Volstead
Act. To this end it was deemed appropriate to preserve the machinery of
the Brooks Law, applying this machinery, however, only to the licensing
and regulation of the sale of liquor containing less than the intoxicating
percentage of alcohol fixed by Congress, and by the same Act prohibit-
ing the manufacture, sale, possession,- transportation or furnishing of
any intoxicating liquor. The Bill was so drafted and, after the House



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 3

of Representatives had rejected an enforcement Bill known as the Mar-
tin Bill, which permitted the unrestricted sale of alcoholic liquor con-
taining-less than the percentage of alcohol fixed by the Volstead Act,
it was introduced, passed, and approved and is now known as the Woner
Law.

In the hope of being able to eliminate future controversies before our
Legislature on the question of the intoxicating percentage of alcohol,
and confine controversies on that question to Congress, where they now
more properly belong, we provided in our Act that the words “‘intoxicat-
ing liquor”” (being that which the Act prohibits) shall mean anything
which Congress, from time to time, shall find and determine to be
intoxicating under the authority now vested in Congress by the Con-
stitution of the United States. To all such “intoxicating liquor” our
Act would apply automatically. We had no precedent for such a pro-
vision, but it seemed clearly the logical and sensible one if it could be
made to stand under our Constitution. This provision was attacked
in the Courts on the ground that it is a delegation of legislative power,
etc. Judges in several of our Counties held that the provision was un-
constitutional and rendered the Act invalid. This view was also en-
couraged by an opinion by the Attorney General of Massachusetts
and a decision of the Supreme Court of Massachusetts holding that
the Legislature of the State could not thus adopt such standard as Con-
gress may enact. Judges in several of our other Counties held the Act
to be constitutional. The question was raised in Crawford County in
the case of Commonwealth vs. Alderman, wherein the constitutionality
of the Act and the conviction thereunder were sustained by the Court
of that County. Upon sentence an appeal was taken to the Superior
Court. By reason of the importance of the matter and at the request
of the District Attorney of Crawford County, I prepared the brief and
argued the case in the Superior Court, where the law was sustained:
Commonwealth vs. Alderman, 79 Pa. Superior Ct. 277. Thereupon the
case was appealed to the Supreme Court where I also argued it, during
the month of October, 1922. On January 3d the Supreme Court affirmed
the judgment of the Superior Court, the Chief Justice handing down an
opinion fully sustaining the Constitutionality of the Act.

Very closely related to the matter just mentioned was the case of
Commonwealth vs. Vigliotti, referred to in my last biennial report. At
the date of that report the case was under consideration in the Superior
Court where it had been argued October 11, 1920. It involved the
question whether a conviction could be sustained under the Brooks Law
for an offense committed after the adoption of the Eighteenth Amend-
ment to the Constitution of the United States and the passage of the
Volstead Act. The Superior Court sustained the conviction, where-
upon the Defendant appealed to the Supreme Court which also sus-
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tained the Commonwealth in an opinion handed down in, May, 1921.
Subsequently an appeal was taken to the Supreme Court of the United
States. I assisted the District Attorney of Fayette County in that
Court. The Court affirmed the judgment of the Supreme Court of
Pennsylvania and held that the Brooks Law was an appropriate aid to
the enforcement of National Prohibition: Viglioitz vs. Commonawealth
of Pennsylvania, Advance Reports, May 15, 1922.

Conferences of District Attorneys.

In connection with matters relating to the enforcement of the pro-
hibition laws, or any other laws under which the State and Federal
authorities might have concurrent jurisdiction, I invited the District
Attorneys of Pennsylvania to a conference with the District Attorneys
of the United States and other Federal Enforcement Officers located in
Pennsylvania, which conference was held at the Capitol in March, 1922.
At the close of that meeting I suggested to the Pennsylvania District
Attorneys that they should arrange to keep in contact with each other
for the interchange of views as well as for the purpose of giving the
Legislature the benefit of their experience whenever changes are con-
templated in the laws relating to crimes and criminal procedure. Such
changes in the criminal laws are sometimes made at the instance of
persons who view the questions from the standpoint of the accused and
are lacking in knowledge of the problems of the officers on whom rests
the responsibility for the enforcement of the laws. In pursuance of
this suggestion a meeting of the Pennsylvania District Attorneys was
held in November, 1922, at which time a permanent organization was
formed. I think the creation of this organization is a matter of impor-
tance which should result in much good.

The Delaware River Bridge.

The Act providing for the construction of the bridge across the Dela-
ware River between Philadelphia and Camden provides that counsel
to the Commission shall be designated by the Attorneys General of
Pennsylvania and New Jersey, and also provides that condemnations
of real estate which become necessary on the part of the Pennsylvania
Commission, shall be conducted through the Attorney General of Penn-
sylvania. I adopted the policy of designating one of the regular Depu-
ties of this Department as counsel to the Commission without any extra
compensation. The large amount of work growing out of the great
number of condemnations of real estate led to the designation of two
young attorneys to help in matters of detail, under the Deputy Attor-
ney General, at a small expense. I think this arrangement has. tended
to efficiency as well as economy in these matters,
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The work connected with the construction of this bridge has been a
very important item of the work of the Department. Up to the present
time the Deputy Attorney General thus designated hasco-operated in
the preparation of contracts for the Commission involving the expen-
diture of -over $5,000,000. So far twenty properties have been con-
demned for bridge purposes and three acquired by purchase. The
assessed value of the properties condemned is $390,400 and the total
amount of the claims of the property owners is in excess of $1,500,000,
indicating the probability of very substantial disputes in arriving at
the amounts to be paid. Twenty-six tenants have been digpossessed
from propertiescondemned and their claims for damages exceed $183,000.
Amicable settlements have been made with some tenants. Forty-three
condemnation cases are now pending before the Jury of View of Phila-
delphia Cournty, representing claims of property owners and of tenants,
and oral hearings have been conducted by the jury for a number of
months.

In addition to the foregoing matters requiring legal attention the
Department has been represented at all meetings of the Delaware River
Bridge -Joint Commission, as well as at the meetings of the executive
committee, and has submitted numerous opinions by letter and other-
wise. For months past almost daily conferences have been held with
engineers, experts and others concerning matters arising in connection
with contracts for construction, acquisition of properties, etc.

Other Pennsylvania- New Jersey Bridges.

Carrying out the provisions of legislation for acquiring and freeing
certain Pennsylvania-New Jersey toll bridges this Department has
taken care of all legal questions and generally looked after the work of
the Pennsylvania Commission. Progress on these bridges is as follows:

The Easton-Phillipsburg Bridge, transferred; the Milford, Pike
County Bridge, transferred; the Taylorsville (Washington’s Crossing)
Bridge, transferred. The negotiations for the Yardleyville Bridge are
completed and it will soon be taken over. Work has been commenced
on the transfer of the Riegelsville Bridge and its transfer will soon be
completed. Negotiations concerning the Belvidere Bridge are well
along but are considerably involved and some little time will elapse
before a transfer can be completed.

Pennsylania- New York B ridges.

Duties similar to those mentioned in the last preceding heading have
been performed by the Department in connection with the transfer
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of toll bridges between Pennsylvania and New York and the several
matters have proceeded as follows:

The Port Jervis-Matamoras Bridge is transferred; the Chehocton-
Hancock Bridge is transferred. The negotiations for the Barryville-
Shohola Bridge, the Cochecton Bridge, the Callicoon Bridge and the
Skinners Falls-Milanville Bridge are practically completed and the
transfers nearly consummated. The proceedings relating to the High-
land and Lackawaxen and Lordville Bridges have been commenced
and substantial progress made thereunder.

Indian Creek Litigation.

Shortly after the beginning of my term I received the petition of a
large number of residents of Westmoreland County asking that the
Attorney General intervene in certain equity proceedings, then recently
instituted in Westmoreland and Fayette Counties, to prevent the waters
of Indian Creek from being contaminated by coal mining operations.
The waters of Indian Creek are used by the Mountain Water Supply
Company largely for locomotives and other railroad purposes and from
this Company the Westmoreland Water Company purchases large
quantities of water distributed to the public. The request that the
Attorney General intervene as one of the plaintiffs was based on the
theory that in the absence of such intervention the Court could not
give consideration to questions affecting the welfare of the general
public, but only to the interests of the corporations involved. Under
the circumstances and owing to the great importance of preserving this
water supply, I deemed it proper to intervene and had petitions pre-
sented to the Courts to that end. The intervention was allowed and
the Department was represented by one of the regular Deputies at the
trial of the case in Uniontown, which occupied several weeks, and has
also taken part in the argument and filed a brief. The trial Judge has
found against the plaintiffs and exceptions to his findings will be argued
before the full bench. The Westmoreland County cases involving the
same question have not yet been tried.

West Virginia Gas Case.

By Joint Resolution, approved the 18thof April, 1919, P.L. 87, the Attor-
ney General was authorized to file a Bill in Equity in the Supreme Court
of the United States on behalf of the Commonwealth against the State
of West Virginia, to restrict the enforcement of a Statute of West Vir-
ginia (known as the Steptoe Act) the purpose of which, as contended,
is to restrict the exportation of natural gas from that State. This of
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course is a question of the utmost importance to the people of the West-
ern part of Pennsylvania and to the public service companies distribut-
ing natural gas in that section. My predecessor filed the Bill, a pre-
liminary injunction was granted by the Supreme Court of the United
States, and a commissioner appointed to take testimony.

After the testimony had been taken the Supreme Court of the United
States fixed the 5th of December, 1921, for the argument of the case.
Although the case was very fully argued, the Court subsequently made
an order directing a reargument and it was reargued before the full
bench during the week of February 13, 1922. On November 13, 1922,
the Court handed down an order directing that the case be again re-
stored to the calendar and reargued before the full bench at a date to be
fixed. It is quite apparent that this case, which is being carried on in
connection with a similar case in which the State of Ohio is plaintiff,
has developed into one of the most interesting contests in the recent
history of the Supreme Court of the United States. The two oral argu-
ments which have taken place occupied a total of nine and one-half
hours, yet the Court indicates its desire for further argument.

Anthracite Coal Tax.

In the Governor’s address to the Legislature of 1921 he recommended
a small ad valorem tax upon coal. The sentiment of the Legislature
was against the imposition of this tax on bituminous coal. Under the
Act of 1913 the Supreme Court of Pennsylvania in Commonwealth vs.
Alden Coal Company, 251 Pa. 134, and in Commonwealth vs. St. Clair
Coal Company, 251 Pa. 159, had declared that a tax on anthracite coal
which did not apply also to bituminous coal was in violation of the pro-
vision of the Constitution of Pennsylvania requiring all taxation to be
uniform upon the same class of subjects.

It being apparent that the members of the Legislature did not deem
it wise to impose a tax upon bituminous coal, it became necessary either
to abandon the idea of any coal tax or to make an effort to sustain a tax
on anthracite coal notwithstanding what the Supreme Court had said
in the cases referred to. Thereupon, at the Governor’s instance, this
Department drafted a Bill levying a tax on anthracite coal which was
passed and approved.

" Shortly after this anthracite coal tax became a law we arranged with
representatives of the anthracite coal interests to have a test case started
in the Dauphin County Court. This case throughout its career is en-
titled Roland C. Heisler vs. Thomas Colliery Company et al. Much in-
vestigation was involved in connection with the pleadings in this test
case because it was deemed important to place upon the record, as far
as possible, the facts distinguishing anthracite and bituminous coal as
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commodities differing in-their origin, production and use, which facts
did not seem to have been fully or adequately found by the Court in
the earlier cases. : ‘ )

The test case was argued on Bill and Answer in the Dauphin County
Court in the latter part of November, 1921. The Court gave the case
very thorough consideration and rendered a decision, joined in by all
three of the Judges, sustaining the constitutionality of the tax. From
this decision an appeal was taken to the Supreme Court of Pennsyl-
vania, argued in Philadelphia before the full Bench in April of 1922, and
a decision was rendered on June 24, 1922, holding the Act to be constitu-.
tional and affirming the decision of the Dauphin County Court.

From the decision of our Supreme Court a Writ of Error was taken
to the Supreme Court of the United States and argued on the 14th and
15th of November. The Attorneys General of Maine, New Hampshire,
Vermont, Massachusetts, Rhode Island, Connecticut, New York, New
Jersey and Delaware (claiming that their people are the principal con-
sumers of anthracite coal) filed a brief attacking the validity of the tax
and argument was orally made by the Attorney General of Massachu-
setts representing this group. Of course the case was argued also by
counsel representing the anthracite coal operators. On November 27,
1922, the Court, by Justice McKenna, delivered an opinion confirming
the judgment of the Supreme Court of Pennsylvania and sustaining the
validity of the tax. _ h

Pending the appeal to the Supreme Court of the United States cer-
tain anthracite coal companies appealed from the settlements of the
tax against them, which were made by the Auditor General after the
argument in the Supreme Court of Pennsylvania. The Mill Creek Coal
Company, (23 Commonwealth Docket, 1922) and the Philadelphia and
Reading Coal and Iron Company, (28 Commonwealth Docket, 1922)
in the Dauphin County Court, raised questions relating to the adminis-
trative features of the Act, not involved in the main test case and sought
-to avoid the tax on those grounds. These cases were argued in due course
and on November 18, 1922, Judge Hargest handed down opinions sus-
taining all the features of the Act therein questioned and entered judg-
ment against the contesting companies for the full amount of the settle--
ments against them with interest and commissions. Exceptions have
been filed to this decision but this Department is not apprehensive as to
the questions raised therein. As stated, they relate to administrative
features of the Act and do not involve the main question of the power of
the Legislature to impose a tax upon anthracite coal, which question is
now forever set at rest by the decisions of the Supreme Court of the
United States and the Supreme Cqurt of Pennsylvania. )
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Anthracite Mine Cave Law.

As the culmination of years of agitation and discussion, with which
the members of the Senate and House are famlhar the Legislature of
1921 passed, and the Governor approved, the Kohler Act (P. L. 1198)
and the Fowler Act (P. L. 1192) seeking to deal with the serious problem
created by the mine caves in the anthracite region. A test case was
promptly started in Luzerne County under the Kohler Act which the
Court of Common Pleas of that County held to be unconstitutional.
An appeal being taken to the Supreme Court of Pennsylvania, the May-
or of Scranton asked that the Attorney General take part in support of
the law and at the request of the Governoq this was done. The case
was heard in the Supreme Court by the full Bénch, and in an opinion
by the Chief Justice the decision of the Court of Common Pleas of
Luzerne County was reversed and the constitutionality of the law sus-
tained, Justice Kephart dissenting. An appeal was promptly taken to
the Supreme Court of the United States where the case was argued on
the 14th of November, 1922, a motion to advance it having been granted.
Though the Commonwealth was not a party to the case, we obtained
leave of the Court to file a brief and to submit a short oral argument in
support of the law. On December 11, 1922, the Supreme Court, by Mr.
Justice Holmes, delivered an opinion holding that the attempted act
was an unwarranted restriction upon property rights which could not be
sustained under the police power. Mr. Justice Brandeis filed a dissent-
ing opinion. The case in the Pennsylvania Courts is entitled Mahon vs.
Pennsylvania Coal Company and in the Supreme Court of the United
States is enfitled Pennsylania Coal Company vs. Mahon. I think the
people interested in solving this problem feel that this Department did
all it could do to sustain this legislation, the validity of which always was
considered a very doubtful question. The case will, at least, be some
guide in future efforts to relieve the situation at which the Act was
aimed.

Gasoline Tax.

After the approval of the Act of 1921 imposing a tax upon sales of
gasoline and like fluids (P. L. 1021) important questions were raised as
to the commodities and sales to which it would apply. Thereupon a
conference was held at this office with counsel representing the parties
concerned and we were able to reach an understanding as to the inter-
pretation of the law, entirely satisfactory to the Commonwealth as well
as to the manufacturers, under which the tax has been collected with-
out any contest of any kind.
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County of Philadelphia vs. Commonwealth.

For years the County of Philadelphia has had a very large claim
against the Commonwealth for reimbursement for the expenses of pri-
mary elections. Several Auditors General in turn refused to make any
settlement on this claim. Finally the County of Philadelphia obtained
a special Act of Assembly authorizing it to bring suit against the Com-
monwealth in the Court of Common Pleas of Philadelphia County.
This case was tried and the Court of Common Pleas of Philadelphia
County held the Act to be unconstitutional, but on appeal to the
Supreme Court argued early in 1921, the Act was sustained. Thereafter
the Court of Common Pleas entered judgment in favor of the County
and against the Commonwealth for an amount which we deemed ex-
orbitant and from which we appealed to the Supreme Court, the case
being argued in October, 1922. On January 3, 1923, the Supreme Court
rendered a decision which will reduce the amount of the judgment about
$37,000. In the meantime, at the 1921 Session, an appropriation to
take care of this claim was vetoed. The judgment entered by the Court
of Common Pleas exceeded $600,000. Many of the charges included in
it were grossly excessive and I have deemed it appropriate to contest it
as far as possible. An appropriation for its payment will now be a matter
for further consideration.

Inheritance and Corporation Taxes.

During the two year period numerous inheritance and corporation
tax cases have been handled by this Department in the appellate courts
and in the courts of first instance. The contentions of the Common-
wealth have been sustained in nearly every case.

The case involving the largest amount in controversy is the matter
of the inheritance tax in the estate of Henry C. Frick, deceased, in
which the Orphans’ Court of Allegheny County has entered a decree
in favor of the Commonwealth for nearly $1,200,000 more than the
amount for which the representatives of the estate admitted their
liability. This case is now in the Supreme Court, where it is to be argued
on January 12, 1923. It is practically certain that it will reach the Su-
preme Court of the United States if the contentions of the Common-
wealth are sustained by the Supreme Court of Pennsylvania. At the
outset my predecessor placed the case in the hands of Major David A.
Reed of Pittsburgh as special counsel, and while this Department has
co-operated the main work has been done by him and with much ability
and success.

In the case of Kirkpatrick’s Estate we obtained a decision by the
Supreme Court of Pennsylvania reversing the Orphans’ Court of Alle-
gheny County and sustaining the provision of our Inheritance Tax Law
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under which inheritance tax paid to the United States is not allowed as
a deduction from the value of the estate in determining the State tax.
The Orphans’ Court of Philadelphia County had reached the same con-
clusion as the Orphans’ Court of Allegheny County, and the decision of
the Supreme Court was of much importance to the Commonwealth.

Treasury Investigation.

After consulting this Deparcment as to his powers in the matter the
Auditor General caused a very complete audit to be made of the ad-
ministration of the Treasury Department from May 1, 1917, to April
30, 1922. During the four year term from 1917 to 1921 a number of
matters developed in the audit which the Auditor General submitted to
me for my opinion and of such action as I might find proper. The re-
ports being more or less inconclusive, I suggested that they should be
supplemented by oral hearings and a number of such hearings were
held. -As a result I filed a somewhat extensive opinion which will be
found among the opinions of the Attorney General, and felt compelled
to cause a prosecution to be entered against the State Treasurer who
served during the term in question, for misdemeanor in office. It is
only fair to say that the charge was not based upon any profit to the
State Treasurer or financial loss to the Commonwealth, but on what
seemed to me such failure to obey the law as could not be ignored.

In connection with this investigation I desire to give public expres-
sion to my great appreciation for the assistance rendered by Honorable
Edward J. Fox, former Justice of the Supreme Court of Pennsylvania.
Because of his high standing and ability and the public confidence re-
posed in him, I asked for his co-operation, which he rendered as a public
service and for which he refused to receive any compensation.

The result of the prosecution above referred to is the case of Common-
wealth vs. Kephart in which an indictment has been found in the Dau-
phin County Court, and a motion to quash the indictment and a motion
to discharge the defendant have been overruled by that Court. An
appeal from that decision is now pending in the Superior Court of
Pennsylvania where it has been argued.

Bureau of Escheals.

The Bureau of Escheats, which is a Bureau of this Department, has
continued its excellent work. From the beginning of its operation in
May, 1919, to December 31, 1920, this Bureau collected and paid into
the State Treasury $300,896.01, of which $13,974, being 4.6 per cent.
of the amount collected, was refunded to claimants on orders of the
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Board of Public Accounts. During the period from January 1, 1921, to
December 31, 1922, the Bureau has collected and paid into the State
Treasury $478,785.09,-making a total of collections from the beginning
of its operations of $779,681.10. Claims allowed and pending will in-
volve a refund to claimants of $26,265.64 or 3.3 per cent. of the entire
amount collected. In addition to the total collections paid into the
State Treasury, the Bureau has obtained Court orders for the payment
of $10,228.72, which will be paid within the next few weeks. Insecuring
these collections 127 petitions were filed in the various Courts of Com-
mon Pleas of the Commonwealth, together with numerous petitions
in the Orphans’ Courts of the several Counties. In addition there are
now pending in the Orphans’ Court of Philadelphia County, petitions
for orders for the payment of $52,226.62 being unclaimed moneys held
by trust companies under trusts which have ceased to be active. Mr.
Eastman, who has special charge of this Bureau, drafted several Acts
which became laws during the last Session of the Legislature, and which
facilitated the work of this Bureau. The collections from January. 1,
1921, to December 31, 1922, were made under the following Acts: Act
of April 21,1921, P. L. 223 (amending Act of 1915), $421,322.28; Act of
April 21, 1921, P. L. 216 (amending Act of 1919), $42,384.53; Act of
May 16, 1919, P. L. 174, $9,222.92; Act of April 17, 1872, P.L. 62,
$5,855.36. Provision to enable the Bureau to make more extensive ex-
aminations of trust companies would certainly result in very large addi-
tions to the amounts collected.

The expense of collecting the $478,785.09 paid into the Treasury dur-
ing the past two years was less than $60,000,0or 1214 per cent. of the
amount collected. This includes cost of advertising and court fees
chargeable to the Commonwealth, and all salaries and expenses of every
kind. Of this amount less than $50,000 has been paid from the appro-
priation to the Auditor General’s Department and about $10,000 from
the ‘appropriation to the Attorney General's Department.

Bureau of Maintenance Collections.

This Bureau, which is also a part of the Attorney General’s Depart-
ment, has rendered very efficient service, especially during the last
year. The collections for the year 1922 exceeded the collections for
1921 by $48,964.30. The total collections from January 1, 1921, to
December 31, 1922, have been $345,876.06. This is just a little over
the amount collected during the preceding two years, the total for the
four-year period being $689,052.40.
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Extradition Cases:

The number of extradition cases passing through the Executive De-
partment has been very large, a natural result of the unusual number of
crimes committed throughout the country during the past two years.
Where there is any contest or question raised on an application for ex-
tradition the matter goes to the Attorney General’s Department for
hearing. Seventy-five such hearings have been held, in which both
parties were represented, the requisitions for the return of fugitives
having come from almost every State in the Union. We have alsg ad-
vised in numerous cases before papers were sent from the Executive
Department to some other State asking for the return of a fugitive who
had fled from this State.

Banking Department.

Hearings in bank cases have been numerous, especially since the Gov-
ernor adopted the policy of granting bank charters only after investiga-
tion of the need therefor. Very many hearings have been held before
the Banking Commissioner and a Deputy Attorney General in con-
nection with questions of impaired capital, insufficient business meth-
ods, banking irregularities, etc. Some of these involved institutions
with very large deposits, trust funds, etc., wherein defects were cor-
rected, deficiences in capital restored and failures prevented without
creating any public sensations.

We have instituted Quo Warranto proceedings against eight banking
associations. Six banking institutions have been placed in possession
of the Banking Commissioner as have also five building and loan associ-
ations. We have had occasion during the two year period to render
thirty-one formal opinions to the Banking Department and have given
informal advice in very many cases in connection w1th the very vigilant
and careful work of that Department.

Insurance Department.

We have had a considerable number of litigated cases for this Depart-
"ment and two dozen or more insurance corporations have been dis-

solved or their charters forfeited. We have also kept in touch with
some very important litigation the Insurance Commlssmner has had in
the State of New York.

Collection of Delinquent Corporation Taxes.

As far as possible this important work has been placed in the hands of
Deputy Attorneys General instead of in the hands of special counsel.
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This, I think, has saved the Commonwealth considerable money. The
cases in Allegheny County are referred to Special Deputy Attorney
General Trent, and since I have had a Deputy Attorney General who is
a member of the Philadelphia County Bar the Auditor General and I
have arranged that all such cases shall be referred to him, and no fur-
ther delinquent corporation tax claims have been placed in the hands of
any special counsel in Philadelphia. Since this arrangement has been
made more than one hundred such claims have been cared for in Phila-
delphia County, at an expense of practically nothing to the Common-
wealth.

Freeport Bridge.

Very many questions have arisen in connection with the Freeport
Bridge across the Allegheny River, where we have been able to save
the Commonwealth between $200,000 and $300,000 through extended
and tedious negotiations with the river interests and other parties
concerned in the repair of the bridge, it having been greatly damaged
through floods. A very dangerous grade crossing at Garver’s Ferry at
the eastern end of the bridge is also eliminated as part of the arrange-
ment. There were concerned in this matter the Secretary of War, The
Water Supply Commission, the State Highway Department, the Coun-
ties of Armstrong and Westmoreland, the Borough of Freeport, Penn-
sylvania Railroad Company, Pittsburgh Coal Association, and Alle-
gheny River interests. An entirely satisfactory final agreement was
reached and the bridge is now in the course of reconstruction.

Judicial Election Coniests.

Following the election of 1921 petitions for the contest of the elec-
tion of Judges were presented to the Attorney General from Blair
County and from Northumberland County. It was contended by the
contestants that it was the duty of the Attorney General to transmit
the petitions to the Governor, without further inquiry, whereupon it
would be the duty of the Governor to summon a special tribunal con-
sisting of the three President Judges located nearest to the county seat
of the county involved, in order to try the contest. While the wording
of the Statute might appear to sustain this position, it did not seem that
it could have been intended that the Attorney General had no function
beyond the mere transmitting of the papers. Consequently I fixed dates
for hearings in both cases and in each case heard extended arguments
on the part of counsel on both sides, after which I filed opinions refusing
to certify the petitions to the Governor. Nothing further was done in
the Northumberland County case, but in the Blair County case man-
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damus proceedings were instituted in the Dauphin County Court, lead-
ing to a very interesting opinion by Judge Hargest refusing the man-
damus: Commonwealth ex. rel. vs. Alter, 25 Dauphin Co. Rep. 161. From
this decision an appeal was taken to the Supreme Court, but the appeal
was discontinued before argument. The case may be of some value as
a precedent hereafter.

Board of Pardons.

The unusual number of crimes and convictions during the past few
years has caused a corresponding increase in the number of applications
for pardon. There has also been a tendency on the part of some Judges
to sentence offenders to the penitentiaries who, under the law, should be
sentenced to county prisons, thereby relieving the Judges from the an-
noyance of importunities to grant paroles but throwing an additional
burden upon the Board of Pardons. This, of course, leads also to an un-
usual percentage of applications in the less serious class of cases, which
to some extent increases the percentage of pardons granted.

Excluding petitions for commutation of the death sentence to that
of imprisonment for life, the number of applications for pardon during
the four years of the present administration has been 1110 and the num-
ber recommended 361 or 32.5 per cent.. The increase in the work of the
Board is shown by comparison with work during the administration of
Governor Stone, 1899-1902, during which there were 411 applications of
which 169 or 41 per cent. were granted. The percentages during the
succeeding administrations were as follows: 1903-1906, 31.1 per cent.;
1907-1910, 30 per cent.; 1911-1914, 61 per cent.; 1915-1918, 42.8 per cent.

Board of Publi'c Accounts.

This Board consists of the Auditor General, the State Treasurer and
the Attorney General. Its duty is to pass on applications for the cor-
rection of errors in State tax settlements and refunds of moneys col-
lected under the escheat statutes. About a year ago we adopted the
plan of holding regular stated meetings with regular calendars of cases.
As a result the work of the Board is practically cleaned up and can be
kept so with very little effort. I think this plan has met with the favor
of all parties concerned, as against the former plan of holding meetings
by special appointment. ‘

National Banks as Fiduciaries.

The recent legislation by Congress, authorizing national banks to
act in a fiduciary capacity, has brought about a situation which will re-
quire a decision by the Supreme Court of Pennsylvania, which may lead
to a case in the Supreme Court of the United States.
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The Act of Congress authorizing national banks to act as fiduciaries
provides that they shall submit their trust business to the inspection
of the authorities of the State, but not their general business. It is
also apparent that in the event of insolvency the administration of the
affairs of a National bank through the Comptroller of the Currency
would be less desirable than the administration of the affairs of an in-
solvent trust company through our State agencies.

The Judges of the Orphans’ Court and the Court of Common Pleas
of Allegheny County declined to place national banks in their list of
institutions qualified for appointment as fiduciaries. The Orphans’
Court of Philadelphia County took like action on the application of a
national bank to be so listed and refused an application for the appoint-
ment of a national bank as guardian. Certain stipulations had been
filed binding the bank to submit to full State examinations, etc., but of
course these were outside the Act of Congress. Upon appeals to the
Superior Court these decisions of the Orphans’ Court of Philadelphia
County were reversed and it was ordered to grant the applications.
Thereupon, the matter being brought to the attention of the Attorney
General’s Department, I deemed it appropriate to intervene and appeal
from the decision of the Superior Court to the Supreme Court, so that
a final determination might be had and the authority of the State up-
held as fully as possible. This appeal is now pending and the Supreme
Court has fixed January 15th for the argument.

We have passed upon a large number of land titles and prepared many
contracts for the Adjutant General’s Department, Board of Public
Grounds and Buildings and for various State Institutions, have looked
after a number of cases under the Workmen’s Compensation Act in
which the State was interested, have passed upon all applications for
retirement, conducted all the legal matters connected with the comple-
tion of the taking over of the State Normal Schools, innumerable mat-
ters connected with State Highway contracts, and generally tried to
keep the State’s legal business up to date and to protect her interests
in every possible way. The following is a summary of certain features
of the work of the Department which may be of interest:

Jan. 1, 1921
to Dec. 31, 1922.
Collections by the Bureau of Maintenance, Collections
from estates of persons confined in insane hospitals as

indigents. .. ... $345,876.06
Collections by Bureau of Escheats in Attorney General’s
Department........... ...oiitiiiiiiiii. 478,785.09

Total. ... e $824,661.15
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Quo Warranto Proceedings in Dauphin County..... ........... 16
Equity Proceedings in Dauphin County........................ 9
Actions in Assumpsit instituted by Commonwealth of Pennsyl-
vania in the Common Pleas of Dauphin County......... ..... 4
Actions in Assumpsit instituted in other Counties............... 3
Orders to show cause, etc., against insolvent companies and asso-
ciations............. ... ... i e 7
Mandamus Proceedings in Dauphin County.................... 10
Cases argued in the Supreme Court of Pennsylvania............. 31
Cases argued in the Superior Court of Pennsylvania............. 4
Cases argued in the Supreme Court of the United States......... 4
Tax appeals in the Common Pleas of Dauphin County........... 138

Cases now pending in the Supreme Court of Pennsylvania........

Cases now pending in the Superior Court of Pennsylvania........ 1
‘Bridge proceedings under Act of 1895 (P. L. 130) and supplements. 2
Insurance Charters approved by the Attorney General........... 6

Bank Charters approved by the Attorney General............... 94
Applications for sewerage approved by the Attorney General.... 253
Formal opinions rendered in writing................ .......... 205
Proceedings under Act of 1919, P. L. 1056A, for refund of moneys
erroneously paid into State Treasury .............. e 2
Inheritance tax appeals under Act of 1919, P. L. 521............ 2
Collections for 1921, from all sources except escheats. ... $196,643.17
Collections for 1922, from all sources except escheats. . . . 683,751.00
Total..................... P $880,394.17

I desire in conclusion to testify to the_very able and loyal service
rendered by the Deputies and all others connected with the work of
the Department, and the pleasure it has been to work with the Gover-
nor and the fine body of men who have conducted the various Depart-
ments, Bureaus and Commissions of the State Government.

The same has been true of the relations between the Department and
the members of the Senate and the House. Every bill sent to the Gover-
nor during the legislative session was first submitted by him to us and
a written opinion furnished him before the bill was signed or disapproved.
This led to many conferences with members relating to suggested ob-
jections, and almost invariably they were anxious to co-operate in any-
thing tending to make their legislation more perfect and beneficial.

Respectfully submitted,
GEO. E. ALTER,
Attorney General.
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OFFICIAL DOCUMENT No. 6

OPINIONS TO THE GOVERNOR
For the Year 1921.
IN RE NOTARY PUBLIC

Seals—Wife. Using Seal of Deceased Husband—Fees—Appearing in Person—Act of
March 3, 1791, 3 Sm. 7.

Under the Act of March 3, 1791, 3 Sm. 7, the seal of a notary must have the name
of the notary public, surname and office as written in the commission engraved thereon,
so that a widow of a deceased notary public, cannot use her husband’s seal, but must
have a new one engraved with her name.

A notary public can waive his rights to fees, but no one can do it for him.

Person wishing to make an affidavit before a notary public must appear before him
in person. This is a positive requirement of the law.

Office of the Attorney General,
Harrisburg, Pa., January 6, 1921,

Honorable William C. Sproul, Governor of Pennsylvania, Harrisburg,
Pa.

Sir: Your request for an opinion duly received on the following
questions: )

First—Whether the seal used by Mrs. Charles Ludwick, Notary
Public, having engraved the name “Charles Ludwick” is in proper
form? ‘

Second—Whether a notary public can waive the right to fees?

Third—Whether a person must appear in person to make oath before
a notary public?

In answer to the first inquiry, would say that Section 7, of the Ac‘tA
of March 5, 1791, 3 Smith 7 (Stewarts Purdon, 13th Edition, page 3325),
provides as follows:

“Every notary shall provide a public ‘notarial seal,
with which he shall authenticate all his acts, instruments,
and attestations, on which seal shall be engraved the
arms of this commonwealth, and shall have for legend
the name, surname and office of the notary using the
same, and the place of his residence.”

"This means that the seal shall have engraved thereon for legend the
name, surname, and office of the notary using the same. This provi-

1
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sion requires that the name as written in the commission issued to the
Notary Public shall be engraved upon the seal. It follows, therefore,
that a widow of a deceased notary public canngt use her husband’s
seal, but must have a new one engraved with her own name.

It is true that it has been held that the protest of a notary public is
not invalidated by the fact that the seal does not conform in all respects
with this Act (Jenks vs. Doylestown Bank, 4 W. & S. 505), but to use
a seal which does not conform with the provisions of this Act is a vio-
lation of law, and may be the subject of a charge against the offending
notary in the manner hereinafter referred to.

In reply to your second inquiry, I am of the opinion that while the
notary himself can waive his rights to fees, no one else can do it for him.

In reply to your third inquiry as to whether a notary public must re-
quire persons wishing to make affidavit before him to appear in person,
would say that this is a positive requirement of the law. The words
-used in the third section of the Act of March 5, 1791, 3 Smith 7, are to
“administer oaths and affirmations according to law,”” and this means to
administer the oath or affirmation to a person who appears before the
notary.

I't was so held in an opinion rendered by this Department on July 10,
1907, 33 Pa. C. C. 607. To administer oaths in any other way is a vio-
lation of law and subjects the offending notary to removal from office.

Any notary violating any of the provisions of the law can be removed
from office by the Governor. The procedure to be followed in such
cases is set forth in the opinion before cited.

Yours respectfully,

GEO. E. ALTER,
Attorney General.
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APPOINTMENT OF VOLUNTEER POLICEMEN DURING WAR.

Appointment by Governor under Act of July 18, 1917, P. L. 1062—Duration of commis-
sion— Power to arrest upon view.

The commissions of volunteer policemen expire upon limitation, where limited as to
time, or, if commissioned for the term of the present war (i. e. War against Germany),
the Governor may terminate the commissions whenever he deems it wise, active hos-
tilities having long since ceased.

Under Section 3 of said act such policemen have power to make arrest upon view
within the county in which they are commissioned.

Office of the Attorney General,
Harrisburg, Pa., January 12, 1921.

Honorable William C. Sproul, Governor of Pennsylvania, Harrisburg,
Pa.

Sir: Ihave received your inquiry of the 4th instant, enclosing a letter
from Charles J. Croissant, who was appointed a volunteer policeman for
McKean County, asking (1) How long his commission continues, and
(2) If, while his commission continues in force he can arrest on view?

By the Act of July 18, 1917, P. L. 1062, it is provided as follows:

“That upon application to the Governor of the Com-
monwealth, the said Governor is hereby authorized, im-
mediately after the passage of this act, and at any time
during the continuance of the present war with Germany,
or in any war in which this Nation may become involved,
to appoint and commission such number of volunteer
police officers, to serve without pay, in the several coun-
ties, as may be deemed necessary. In all cities, boroughs
and townships where there is a duly constituted police de-
partment or police commission, such volunteer police of-
ficers shall be under, and subject to, the authority and
direction of such department or commission. In all other
cases the said Governor shall designate and appoint such
officials, or official person or persons, to advise and direct
the said police officers and services to be by them per-
formed."”

Under this Act of Assembly, I am informed that a very large number
of volunteer policemen were commissioned in different parts of the
State. The commissions first issued were for a limited period of time,
but the greater number were commissioned “for the term of the present
war, to be computed from the date hereof, if he shall so long behave
himself well and perform the duties of said office, unless sooner lawfully
determined or annulled.”

If Mr. Croissant was commissioned for a limited time, it is presumed
that his commission has long expired, but if he was commissioned ‘‘for
the term of the present war,” his commission would seem to be still in
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force. The commission being issued while the war against Germany was
going on, the words “present war’’ refer to that war. While warfare
has long since ceased, the armies have been disbanded and we are carry-
ing on trade with Germany, yet, it appears that technically the war
still goes on. In Hijovs. United States, 194, U.S. 315, the United States
Supreme Court said:

“The war was not legally ended by the signing of the
Armistice, but still technically continues.”

As to whether he may make arrest upon view, the third section of the
said Act of July 18, 1917, provides as follows:

“Section 3. The police officers, when so appointed and
qualified, shall have and possess all the powers of police
officers of the several cities, boroughs and townships of
the Commonwealth, and are authorized to arrest upon
view, with or without warrant, any person apprehended
in the commission of any offense against the laws of the
Commonwealth or of the United States.”

While the Act thus specifically confers upon him the power to make
arrest upon view, that power could not be exercised outside the county
to which he was commissioned.

It is my opinion that you could terminate the authority of the holders
of these commissions, who are your appointees, at any time you deem
it wise to do so.

Respectfully yours,

GEO. E. ALTER,
Attorney General.
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IN RE MURDER SENTENCES.

Governor—Execution—Time—Statutory . Form—Withdrawal of Warrant and Return to

Court.

A sentence for execution on a charge of murder of the first degree which is not suf-
ficient to bring the case before the Supreme Court on appeal cannot well be sufficient
to justify the Governor in fixing a time for the execution of the defendant, so that
where a valid sentence has not been imposed, the warrant should be withdrawn and
the record returned to the court for further action.

Office of the Attorney General,
Harrisburg, Pa., February 9, 1921.

H;)ﬁorable William C. Sproul, Governor of Pennsylvania, Harrisburg,
Pa. i .

Sir: I have your request for advice in the following matter:

Your attention has been called to the sentence of the Court of Oyer
and Terminer.of Allegheny County certified to you under which a war-
rant has issued for the execution of Anton Weber, convicted of murder
in the first degree in said Court at No. 35 January Term, 1919. The
sentence in said case is as follows:

“And now, Dec. 20, 1919, the sentence of the law is
that you Anton Weber, for the murder in the first degree of
Mary Kim whereof you stand convicted, be taken hence
to the jail of Allegheny County whence you came, and that
you be taken thence as required by law, to the Western
Penitentiary in Centre County, Pennsylvania, and dur-
ing the week fixed by the Governor of Pennsylvania in
his warrant, that then and there in the building and in the
manner and mode provided by law, a current of electricity
shall be caused to pass through your body and concinue
uniil you are dead. And may God in His infinite Good-
ness have mercy on your soul.”

In Commonwealth »s. Davis, 266 Pa., 245, wherein the sentence was
in the above form the Supreme Court called attention to the fact that it
was not in the form which the Court had prescribed as complying with
the law, and directed that the defendant must be resentenced in the
form prescribed by the Supreme Court, which is as follows:

“And now * * * the sentence of the law is that you
* * * he taken hence by the sheriff of * * * County to
the jail of that County from whence you came, and from
thence in due course to the Western Penitentiary in Cen-
tre County, Pennsylvania, and that you there suffer death
during the week fixed by the Governor of the Common-
wealth, in a building erected for the purpose on land
owned by the Commonwealth, such punishment being in-
flicted by either the warden or deputy warden of the West-
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ern Penitentiary, or by such person as the warden shall
designate, by causing to pass through your body a current
of electricity of intensity sufficient to cause death and the
application of such current to be continued until you are
dead. (To this may be added the usual invocation:) May
God in His Infinite Goodness have mercy on your soul.”

It appears from a certificate from the Prothonotary of the Western
District that in the cases of Com. vs. Tompkins, No. 56, October Term
1920; Com. vs. Insano, No. 67, October Term, 1920; Com. vs. Demokos,
No. 58 October Term 1920; and Com. »s. Ferko, No. 31, October Term
1920 in which appeals were taken to the Supreme Court, the Court in
each case refused to consider the appeal, remitting the record in order
that sentence might be imposed in the said form approved by the Su-
preme Court.

From the foregoing it would seem plain that in the case now under
consideration a valid sentence has not been imposed. A sentence which
is not sufficient to bring the case before the Supreme Court on appeal
cannot well be sufficient for the execution of the defendant.

It is my opinion, therefore, that the warrant for the execution should
be withdrawn and the record returned to the Court of Oyer and Termin-
er of Allegheny County for further action by that Court.

Very truly yours,

GEO. E. ALTER,
Attorney General.

IN RE NOTARY PUBLIC.

Notary Public— Stenographer—Clerk of United States Court—Article X11, Section 2,
of the Constitution of Pennsylvania.

A stenographer of a clerk of a Court of the United States, as a stenographer, is
merely an employe, and does not hold any office, or appointment in the nature of an
office, under the United States government, so that he is eligible to the office of no-
‘tary public in Pennsylvania. This would not violate Article XII, Section 2, of the
Constitution of Pennsylvania.

Office of the Attorney General,
Harrisburg, Pa., March 1, 1921.

Harry S. McDevitt, Esq., Secretary to the Governor, Harrisburg, Pa.

Dear Sir: This Department is in receipt of your communication
inquiring whether one who is employed as a stenographer by the clerk
of a United States Court is eligible to the office of notary public in this
State.
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The Constitutional and Statutory provisions relating to this subject
are as follows:

Constitution of Pennsylvania, ART. XII, Section 2:

Act

Act

““No member of Congress from this State, nor any per-
son holding or exercising any office or appointment of
trust or profit under the United States, shall at the same
time hold or exercise any office in this State to which a
salary, fees or perquisites shall be attached. The Gener-
al Assembly may by law declare what offices are incom-
patible.”

of April 14, 1840, P. L. 334, Sec. 1:

““No person * * * holding or exercising any judicial
office in this Commonwealth, or any office or appointment
of trust or profit under the Constitution or laws of the
United States, shall at the same time hold, exercise or
enjoy the office of notary public * * *.”

of May 15, 1874, P. L. 186, Sec. 1:

“Every person who shall hold any office, or appoint-
ment of profit or trust under the Government of the United
States, whether a commissioned officer or otherwise, a
subordinate officer or agent, who is or shall be employed

“under the legislature, executive or judiciary departments of

The Constitutional provision above quoted is substantially the same
as the latter portion of ART. II, Sec. 8 of the Constitution of 1790, and
the Act of 1874 quoted, is a verbatim re-enactment of the Act of Febru-
ary 12, 1802, 3Sm. L. 485, except that the earlier Act did not contain

the United States, and also every member of Congress, is
hereby declared to be incapable of holding or exercising,
at the same time, the office or appointment of justice of
the peace, notary public, mayor, recorder, burgess or al-
derman of any city, corporate town or borough, resident
physician of the lazaretto, constable, judge, inspector or
clerk of election, under this Commonwealth.”

the words ‘“‘notary public.”

These provisions of the Constitution of 1790 and of the Act of 1802
came before the Supreme Court for construction in Commonwealth vs.
Binns, 17 S. & R. 219 (1828), where two extended and careful opinions
were handed down expressing the views of the majority of the Court.

In one of them Mr. Justice Tod said:

“Thus, I understand the prohibition to be against all
offices, and subordinate offices, of trust or profit, under
the federal government, and against all appointments,
agencies and employments, in the nature of offices of
trust or profit, under the same government, and against
nothing else * * * It was known, that by the laws and
usuages of the federal government, appointments, in the
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nature of office, were sometimes granted without the
name of office, without a commission, and without the
vote of the senate. All these were evidently intended to
be declared incompatible; but without meddling, or in-
tending to meddle, with contracts, or with any agency or
employment in the nature of contract, I am brought to
this conclusion not only by the plain words of the section,
and by the preamble of the law, in strict conformity with
the title, but from the firmest persuasion, that if the legis-
lature - had meant to disable every agent whatsoever, and
every person employed by the federal government includ-
ing not only every contractor of every description, but
every workman and day labourer, they would have said
so in intelligible language.”

In his concurring opinion Mr. Justice Smith said:

“Is he, then, an officer under the government of the
United States, or has he an appointment under that gov-
ernment, in the sense and meaning in which those terms
are used in the law? The terms applied to the disqualify-
ing employment are, ‘office or appointment,” and on the
part of the relator it is admitted that they are synonymous:
the language of the act is, ‘Every person who shall hold
any office or appointment of profit or trust under the
government of the United States, whether a commissioned
officer or otherwise;'—and perhaps the only distinction-
between those terms, as there used, is, that by office was
meant an appointment with a commission, and by ap-
pointment, an office without one. The distinction is im-
material.”’

While the particular case before the Court for decision at that time
differed somewhat from the case which you present, the Court clearly
announced that in its opinion the law did not forbid one who had a mere
contract of employment with the United States government from hold-
ing at the same time any of the offices named in the Statute. The pro-
hibition extended only to offices and to appointments or employments
in the nature of offices. In my opinion this is, also, the proper construc-
tion of the Act of 1840 and 1874.

The stenographer of a Clerk of the Court of the United States, as a
stenographer, is merely an employe, and does not hold any office, or
appointment or employment in the nature of an office, under the United
states government.

I, therefore, advise you that the stenographer of a Clerk of the Court
of the United States is eligible to the office of notary public, in Pennsyl-
vania.

Yours very truly,

GEORGE ROSS HULL,
Deputy Attorney General.
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VACANCY IN OFFICE OF MAGISTRATE.

Public officers—Magistrates—Vacancy in oﬂiz:e—Conmctwn of crime—Involuntary
manslaughter not an infamous crime.

‘Conviction of a magistrate of involuntary manslaughter and of driving his motor-
car while intoxicated does not create a vacancy in his office under art. vi, § 4, of the
Constitution, since the conviction is not of an infamous crime.

Office of the Attorney Genéral,
Harrisburg, Pa., March 8, 1921.

Honorable William C. Sproul, Governor of Pennsylvania,Harrisburg, Pa.

Sir: I have your request for an opinion whether a vacancy exists in the
office of Magistrate in Philadelphia, owing to the incumbent being con-
victed of involuntary manslaughter and also of driving a motor car
while intoxicated.

Article VI, Section 4 of the Constitution provides as follows:

“All officers shall hold their offices on the condition
that they behave themselves well while in office, and shall
be removed on conviction of misbehaviour in office or of
any infamous crime. Appointed officers, other than
judges of the courts of record and the Superintendent of
Public Instruction, may be removed at the pleasure of
.the power by which they shall have been appointed. All
officers elected by the people, except Governor, Lieuten-
ant Governor, members of the General Assembly and
judges of the courts of record learned in the law, shall be
removed by the Governor for reasonable cause, after due
notice and full hearing, on the address of two-thirds of the
Senate.”

It is not necessary to decide whether the first sentence of this Section
contemplates an automatic removal or a removal in the manner pro-
vided in the last sentence, unless the present conviction is for misbe-
haviour in office or of an infamous crime.

Of course it is apparent that the conviction is not of misbehaviour in
office, as it related to no official act. [t seems, also, that the conviction
does not involve what the law classes as an ‘“‘infamous crime.”

The Supreme Court has said that:

-involuntary manslaughter is where it plainly appears
that neither death nor great bodily harm was intended
but, death is accidentally caused by some unlawful act,
not amounting to felony;or by an act not strictly unlawful
in itself, but done in an unlawful manner, and without
due caution’:

Commonwealth vs. Gable, 7 S. & R. 428.
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In  Schuylkill Co. vs. Copley, 67 Pa. 386, Mr. Justice Agnew said:

“Infamous crimes are treason, felony and any species
the crimen falsi.”

This rule is also announced in other cases. A different rule seems to
prevail in the United States Courts, but with that we are not concerned.
The rule in Pennsylvania appears to be clear. As involuntary man-
slaughter is a misdemeanor, not a felony nor any species of the crimen
falsi in which are classed such offenses as forgery and perjury, it does
not come within the definition of an “infamous crime.”

Consequently the case would seem to fall within the last provision
of the Section, authorizing the Governor to remove upon reasonable
cause, after hearing, upon the address of two-thirds of the Senate.

You are advised, therefore, that nothing is required upon your part
in this case at this time,

Respectfully yours,

GEO. E. ALTER,
Attorney General.

SMITH’S REQUISITION.

Criminal law—Extraditable offense—Form of affidavit in extradition proceedings.

It is not necessary that the charge of crime contained in the affidavit or indictment
attached to requisition papers shall be drawn as carefully as a criminal pleading; it is
sufficient if it substantially charges a crime against the laws of the requisitioning state.
Criminal law—Extradition—Fear of bodily harm to defendant in requisitioning state.

The fact that, upon the defendant’s return to the requisitioning state, some indi-
vidual might commit an assault upon him, is no reason for the refusal of his extra-
dition.

Criminal law—Extradition—Fugitive from justice.

The defendant is a fugitive from justice, within the meaning of the Constitution
and laws of the United States, although he left the requisitioning state for the purpose
of escaping bodily harm and not for the purpose of evading criminal process.

A person charged with crime against the laws of a state, who flees from justice
(that ispafter committing the crime, leaves the state, in whatever way or for whatever
reason) and is found in another state, may be brought back to the state in which he
stands charged with crime, to be dealt with there according to law.

Criminal law—Extradition—Larceny by bailee.

A crime which corresponds to the offence of “larceny by bailee’” in Pennsylvania is

extraditable.

Office of the Attorney General,
Harrisburg, Pa., March 31, 1921.
Honorable William C. Sproul, Governor of Pennsylvania, Harri.sburg, Pa.

Sir: A hearing was held in this Department on March 28, 1921,
upon a requisition from the Governor of Georgia for the rendition of
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L. Cleve Smith, charged with having sold certain preperty subject to a
landlord’s lien without the consent of the landlord and with intent to
defraud. ) -

Counsel for the defendant contend that the requisition should not
be honored for the following reasons: -

(1) That the Information which forms the basis of the prosecution:
does not charge a crime;

(2) That the rendition of the defendant is sought either for the pur-
pose of collecting a debt, or of harassing and annoying the defendant,
and not for the purpose of prosecuting him for any offense against the
laws of Georgia;

(3) That the defendant is not a fugitive from justice, and

(4) That the offense charged is of such trivial character that the de-
fendant should not be extradited. ‘

(1) The objection made to the Information is that it does not aver
that any loss was actually sustained by the landlord, that such loss is
an essential element of the crime, and that, therefore, the Information .
does not charge a crime.

It is not necessary that the charge of crime contained in the affidavit
or indictment attached to requisition papers shall be so drawn as to
withstand all attacks which might be made against it as a criminal
pleading. The Supreme Court of the United States in Prerce vs.
Creecy, 210 U. S. 387, 52 L. Ed. 1113, said:

“The only safe rule is to abandon entirely the standard
to which the indictment must conform, judged as a crim-
inal pleading, and consider only whether it shows satis-
factorily that the fugitive has been in fact, however, in-
artificially, charged wich crime in the state from which he
has fled. Roberts ». Reilly, 116 U. S. 80; 95 (6 Sup. Ct.
291, 29 L. Ed. 544); Pearce v. Texas 155 U.S. 311,313, (15.
Sup Ct. 116, 39 L. Ed. 164); Hyatt v. Corkran, 188 U. S..
691, 709 (23 Sup. Ct. 456, 47 L. Ed. 657); Munsey v.
Clough, 196 U. S. 364, 372 (25 Sup. Ct. 282, 49 L. Ed.
515); Davise’s Case, 122 Mass. 324; State ». O’Connor,
38 Minn. 243; State v. Goss, 66 Minn. 291 (68 N.W. 1089)4
Matter of Voorhees 32 N. J. Law, 141; Ex parte Pearce,
32 Tex. Cr. R. 301 (23 S.W. 15); In re Van Sciever, 42
Neb. 772 (60 N.W. 1037, 47 Am. St. Rep. 730); State 2.
Clough, 71 N. H. 594 (53 Atl. 1086, 67 L. R. A. 946).”

We have examined the information attached to the requisition in
this case and are of the opinion that it substantially charges a crime
against the State of Georgia.

(2) No evidence was produced before us to support the defendant'’s
contention that his rendition was sought for the purpose of collecting a
debt. He was present in person at the hearing, and his own statements
there made indicate that'such was not the purpose of the prosecution.

$384—2
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He stated that prior to leaving Georgia his life had been threatened by
a man not the prosecutor in this case or in any way connected with it,
that he was sure that if he were returned to the State of Georgia he
would be lynched, and that his rendition was sought for this purpose.
The Sheriff of Turner County, Georgia, informed us that the man who
made the threat upon the defendant’s life was arrested and imprisoned
in October, 1920, and is still in prison. It does not seem, therefore, that
the defendant is in any real danger of harm at the hands of this man.
However, if it were otherwise, the fact that upon the defendant’s return
to Georgia some individual or individuals, in violation of the laws of
that State, might commit an assault upon him, is no reason, in our
opinion, for the refusal of his extradition. The agent of the State of
Georgia, named in the requisition papers, into whose custody this de-
fendant will be delivered is the Sheriff of Turner County, officially
charged with the enforcement of law and the preservation of order in
that County, and the Governor of Pennsylvania should not assume that
this officer will fail in his duty, that-the laws of Georgia will be violated,
and that harm will result to this defendant.

(3) The defendant contends that he is not a fugitive from justice,
within the meaning of the Constitution and laws of the United States,
for the reason that he left the State of Georgia for the purpose of escap-
ing bodily harm and not for the purpose nor with the intent of evading
criminal process.

The Supreme Court of the United States, whose authority upon
matters of extradition we deem to be controlling upon us, in the case of
Roberts vs. Reilly, 116 U. S. 80, 29 L. Ed. 544, said:

“To be a fugitive from justice, in the sense of the Act
of Congress regulating the subject under consideration,
it is not necessary that the party charged should have left
the State in which the crime is alleged to have been com-
mitted, after an indictment found, or for the purpose of
avoiding a prosecution anticipated or begun, but simply
that, having within a State committed that which by its
laws constftutes a crime, when he is sought to be sub-
j&cted to its criminal process to answer for his offense, he
has left its jurisdiction and is found within the territory
of another.”

In Illinois vs. Peace, 207 U. S. 100, 52 L. Ed. 121, the same Court
said:

A person charged with crime against the laws of a state,
and who flees from justice, that is, after committing the
crime leaves the state, in whatever way or for whatever
reason, and is found in another State, may, under the
authority of the Constitution and laws of the United
States, be brought back to the state in which he stands

charged with the crime, to be there_dealt with according
to law.”



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 33

To the same effect are Ex parte Graham, 216 Fed. 813, and cases cited
therein. See also Scott on Extradition, 74.

In our opinion, these authorities are conclusive and are binding upon
us. The defendant in this case, having admitted that he was in the
State of Georgia at the time of the commission of the alleged offense
and that he left there a few days thereafter and is now in Pennsylvania,
is a fugitive from justice irrespective of the intention or motive which
prompted him to go beyond che jurisdiction of Georgia..

. The learned Counsel for the defendant has called our attention to the
case of Commonwealth vs. Weiner, 27 District Reports, 249 (1918),
wherein the Court of Common Pleas of Greene County, inter alia, held
sthat to be a fugitive from justice a defendant must have left the de-
manding State with the intention of avoiding prosecution. In support
of this conclusion the Court in that case cited a decision of the Supreme
Court of Indiana and several Law Dictionaries. No authority is cited,
however, overruling or qualifying the decisions of the Federal Courts
from which we have quoted. We have carefully considered this opinion
from our own State, and in so far as it controverts the principle laid
down by the Supreme Court of the United States we feel that we must
dissent from. it.

Other cases cited by Counsel for the defendant, to the effect that a
prisoner who was constructively but not actually present in the demand-
ing State at the time of the commission of the alleged offense, have no
application to the present case, for here actual presence in the State of
Georgia is admitted.

(4) Finally, Counsel for the defendant state that the crime charged
is of such trivial character that the requisition should be ignored. With
-this we must disagree. It is true the amount involved is not large, but
the crime amounts to substantially the same offense as that which is
known in this State as “larceny by bailee.”” This crime has always been
considered of serious character and is extraditable.

After careful consideration, we are of the opinion and so recommend
that the requisition in this case be honored.

Very truly yours,

GEO. ROSS HULL,
Deputy Attorney General.
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IN RE NOTARY PUBLIC.

Member of the House of Representatives—Civil Officers—Term—Appointment.

A notary public is a civil officer in Pennsylvania, so that a member of the House of
Representatives may not, during the term for which he has been elected, be appointed
to or hold the office of Notary Public.

Office of the Attorney General,
Harrisburg, Pa., April 26, 1921.

Harry S. McDevitt, Esq., Secretary to the Governor, Harrisburg, Pa.

Sir: I am in receipt of your recent letter inquiring whether a mems,
ber of the House of Representatives of Pennsylvania may be appointed
to the office of notary public in this State.

Article II, Section 6 of the Constitution of Pennsylvania provides:

“No Senator or Representative shall, during the time
for which he shall have been elected, be appointed to any
civil office under this Commonwealth, and no member of
Congress or other person holding any office (except of
attorney-at-law or in the militia) under the United States
or this Commonwealth shall be a member of either House
during his continuance in office.”

Article XII, Section 2 of the Constitution of Pennsylvania, which
also deals with incompatibility of offices, further provides:

“The General Assembly may by law declare what offices
are incompatible.”

The Legislature, by Act of May 15, 1874, P. L. 186, for the pur-
pose of making effective these const1tut10na1 prohibitions, provides,
inter alia, as follows:

“No senator or representative shall, during the time for
which he shall have been elected, be appointed to any
civil office under this commonwealth; and no member of
Congress person holding any office except of attorney-
at-law or in the militia, under the United States or this
Commonwealth; shall be a member of either House dur-
ing his continuance in office. They shall receive no other
compensation, fees or perquisites of office for their services
from any source, not hold any other office of profit under
the United States, this State or any other State.”

The appointment to any civil office under this Commonwealth, of a
member of the House of Representatives, during the term for which he
has been elected, and the holding of such office by him, are thus for-
bidden by the Constitution and by Statute.

An examination of the statutes relating to notaries public leaves no
doubt that they are civil officers under this Commonwealth. The
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Court in Davey vs. Ruffel, 14 C. C. 272 '(afﬁrmed- by the Supreme Court
in 162 Pa., 443 without a discussion of the point) said:

“They {(notaries public) are as much state officers as
judges of the Supreme Court or common pleas.”

I, therefore, advise you that a member of the House of Representa-
tives may not, during the term for which he has been elected, be ap-
pointed to or hold the office of notary public.

-

Very truly yours,

GEO. ‘ROSS HULL,
Deputy Attorney General.
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OPINION TO THE GOVERNOR.
For the Year 1922

IN RE STATE PRINTING.

Department of Health——Purchase of Equipment Reports and Data Act of
July 23, 1919, P. L. 1128, and ArticleI11, Section 12, of the Pennsylvania Constitution.
The State Department of Health may not legally install printing equipment or do

any printing. The Act of July 23, 1919, P. L. 1128, Section 5 and Article III,

Section 12 of the Pennsylvania Constitution prohibit the expenditure of state

funds for that purpose.

Office of the Attorney General,
Harrisburg, Pa., February 23, 1922,

Honorable William C. Sproul, Governor, Harrisburg, Pa.

Sir: I have received your request for an opinion on certain enclo-
sures sent you from the Department of Health. As I understand it,
the question is whether or not the Department of Health may purchase
necessary printing equipment and proceed to print the index of the
birth and death records on file in their office. I understand they have
not been able to get this work done promptly through the regular chan-
nels and desire to take this means to make the records available for
their intended purposes.

The law governing the public printing and binding and affecting the
Health Department’s rights to do its own work is as follows:

‘It shall be unlawful for any officer of the State Govern-
ment, or for any legislative committee, or for any com-
mission or commissioner authorized by law, to have any
printing done at the expense of the Commonwealth ex-
cept by the contractor, unless the Superintendent of
Public Printing and Binding is required to order printing
done elsewhere because of the inability of the contractor to
do the work or it is necessary, in order to expedite the
printing, for the Superintendent of Public Printing and
Binding to authorize the contractor to have the printing
done elsewhere.” (1919 P. L. 1131).

Under this Act all the printing done for the Department of Health
must be done by the regular contractor unless, first, the Superintendent
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of Public Printing and Binding orders it done elsewhere because of the
inability of the contractor to do the work, or second, it is necessary in
order to expedite the printing for the Superintendent of Public Print-
ing and Binding to permit the contractor to have the work done else-
where.

The first of these exceptions contemplates that the Superintendent of
Public Printing and Binding may let out work to printers other than
the contractor. It was intended primarily to permit the Superintendent
to get work done which the contractor was not equipped to do and its
exercise should be limited to that class of work. Under this exception
the Superintendent could not let a contract co the Department of Health
for such work as the Department desires to have done.

The second exception merely gives the Superintendent of Public
Printing and Binding the right to authorize the contractor to sub-let
part of his work when it is impossible for him to accomplish it within a
reasonable time. The contractor could not sub-let the work of the
Department of Health to the Department itself in view of the prohibi-
tion in law.

The Act seems to clearly prohibit the Department of Health from
doing the printing it proposes to do. It could not well be interpreted
otherwise in view of the express provision of Art. ITI, Section 12 of the
Constitution:

“All stationery, printing, paper and fuel used in the le-
gislative and other departments of government shall be
furnished, and the printing, binding and distributing of
the laws, journals, department reports, and all other
printing and binding, and the repairing and furnishing
the halls and rooms used for the meetings of the General
Assembly and its committees, shall be performed under
contract to be given to the lowest responsible bidder be-
low such maximum price and under such regulations as
shall be prescribed by law; no member or officer of any
department of the government shall be in any way inter-
ested in such contracts, and all such contracts shall be
subject to the approval of the Governor, Auditor General
and State Treasurer.”

It is my opinion that the Department of Health may not legally in-
stall printing equipment or do any printing.

Very truly yours,

GEO. E. ALTER,
Attorney General.
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OPINIONS TO THE SECRETARY OF THE COMMONWEALTH
For the Year 1921.

LEGAL SERVICE ON FOREIGN CORPORATIONS.

Corporations—Service of legal process on foreign corporations registered with the Secre-
tary of the Commonwealth—Act of June 8, 1911, Section 3.

The Secretary of the Commonwealth fully complies with the law when he mails by
registered letter legal process against a foreign corporation to the address contained
in the certificate of registration filed in his office.

Office of the Attorney General,
Harrisburg, Pa., February 1, 1921.

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris-
burg, Pa. '

Sir: I have your letter of January 31st wherein you desire to be ad-
vised whether you have performed your full duty under the following
circumstances:

On January 25, 1921, a Summons and Affidavit of Claim were
served upon you in a suit against George A. Fuller Company, a New
Jersey Corporation registered in Pennsylvania, and having its certifi-
cate duly filed in your office, giving as its Pennsylvania office, 700 Land
Title Building, Philadelphia, Pennsylvania, in care of J. Disbrow Baker.
On the same day on which the Summons and Affidavit were served, you
mailed them in a registered letter, postage prepaid, addressed to George
A. Fuller Company, 700 Land Title Building, Philadelphia, Pennsyl-
vania, in care of J. Disbrow Baker. On January 27th the Summons
and Affidavit were returned with the Post Office notation: ‘‘Returned to
the writer, unclaimed from Philadelphia, Pa., Land Title Station.”

Section 3 of the Act of June 8, 1911, provides as follows:

“When legal process against any such corporation has
been served upon the Secretary of the Commonwealth,
he shall immediately send by mail, postage prepaid, one
copy of such process, directed to the corporation at the
Post Office address designated by it as hereinbefore pro-
vided.”
In my opinion you have performed your fullkduty. You have done
everything the law prescribes. Your care in registering the letter was
not required by the Act, but, of course, it is good practice.

Yours very truly,

GEO. E. ALTER,
Attorney General.
“1
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THE THOMAS DIAGNOSTIC CLINIC.

Cortorations—Charter— Practice of medicine—Organization of corpordtion for ‘profit,
to own and carry on hospital—Acts of April 29, 1874, July 9, 1901, May 11, 1909,
and June 3, 1911.

A charter for a corporation of the second class, the corporate purpose of which is
stated in the application to be “‘establishing and maintaining a clinic for the diagnosis
and treatment of disease, also laboratories for the examination and investigation of
disease, and, further, for the purpose of establishing, maintaining and operating a
hospital- where medical and surgical treatment shall ‘be provided,” will not be-ap-
proved, because the purpose would include the practice of medicine by the corpor-
ation; but a corporation may be formed for the purpose of owning, constructing,
maintaining and leasing buildings, furnishings, equipment, apparatus and facilities
which are adapted to use as a medical or surgical clinic, laboratory or hospital.

Acts of April 29, 1874, P. L. 73, July 9, 1901, P. L. 624, May 11, 1909, P. L. 515, and
June 3, 1911, P. L. 635, considered.

Office of the Attorney General,
Harrisburg, Pa., February 3, 1921,

Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris-
burg, Pa.

Sir: This Department is in receipt of your recent communication
inquiring whether an application for Certificate of Incorporation of The
Thomas Diagnostic Clinic should be approved. The corporate purpose
stated in the application is as follows:

“establishing and maintaining a clinic for the diagnosis
and treatment of disease, also laboratories for the exami-
nation and investigation of disease; and further, for the
purpose of establishing, maintaining and operating a hos-
pital where medical and surgical treatment shall be pro-
vided."”

This statement of purpose would include the practice of medicine
by the corporation, and for this reason it should not be approved.

The several purposes for which corporations of the second class or
corporations for profit may be formed are set forth at length in the Act
of April 29, 1874, P. L. 73, and its amendments and supplements. Of
these the only Acts which might be construed to include the practice of
medicine are the Acts of July 9, 1901, P. L. 624, and June 3, 1911, P. L.
635, which extend the scope of Clause 18, Section 2, of the Act of 1874
to include ‘‘companies for the transaction of any lawful business not
otherwise specifically provided for by Act of Assembly”; and the Act
of May 15, 1909, P. L. 515, which repealed Paragraph 20 of Section 2
of the Act of 1874, and substituted the following:

“For any lawful purpose not specifically designated by

law, as the purpose for which a corporation may be
formed.”
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It will be observed that since the passage of these amendments cor-
porations may be formed under Clause 18 for the transaction of any
lawful business, and under Clause 20 for any lawful purpose. It may
be urged that the enactment of the Act of 1909, using the word ‘‘pur-
pose,” indicated a legislative intent to enlarge the scope of the Act by
substituting ‘“‘putpose’’ for ‘“‘business.”

Such a view, in my opinion, is erroneous for these reasons:

(a) The function of the statement of purpose in a certificate of incor-
poration of a corporation of the second class is to designate, describe or
characterize the business in which the proposed corporation will engage.
{See-opinion of this Department in re corporate purposes, October 19,
1920.) The statement of purpose and the description of the business are
one and the same thing.

(b) An examination of Article XVI, Section 6, of the Constitution,
Sections 2 and 3 of the original Act of 1874, and Section 2 of the Act of
1909, discloses that the framers of the Constitution and the several
Legislatures have used the phrases interchangeably and without dis-
tinction. For example, in Section 2 of the Act of 1909 the Legislature
uses the word ‘‘purpose’’ in referring to the word “‘business,”” as used in
the Act of 1901. '

(c) Clause 18 of Section 2 of the Act of 1874, as it originally stood,
specified particular kinds of corporations which might be formed under
its authority. Section 39 of that Act imposed certain duties and liabili-
ties upon “‘corporations incorporated under the provisions of Clause
18 of the second class.” When, by the Act of 1901, Clause 18 was
amended by adding thereto “‘any lawful business,”” a corporation formed
under this amendment became subject to the duties and liabilities pre-
scribed in Section 39. The evident intent of the Act of 1909, substitut-
ing a new Clause 20 and authorizing incorporation ‘for any lawful
purpose,” was to enable corporations to be formed under this broad
general provision without at the same time making them subject to the
duties and liabilities imposed by Section 39.

For the reasons stated, I am of the opinion that the terms ‘“‘any lawful
purpose’’ and ‘‘any lawful business” are synonymous, and that the
opinions hereinafter cited, interpreting the phrase “any lawful bBusinéss,"”
apply. whether the present application be considered as made under
Clause 18, as amended by the Acts of 1901 and 1911, or under Clause 20,
as amended by the Act of 1909.

The words ‘‘any lawful business,”” ‘it must be admitted, are extremely
broad, and their vagueness is not relieved by any attempt at a definition
for the words ‘lawful business’.” (Attorney General Carson, In re Sayré
Trackless Trolley, 13 Dist. Rep. 602.) But, in my opinion, they are not
sufficiently broad to include the practice of medicine, nor did the legis-
lature by using them intend to provide for the incorporation of com-
panies to engage in such practice.

LN ¥ 54
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1

It may, indeed, be questioned whether the word ‘‘business,” in its
ordinary acceptation, embraces the practice of the learned professions.
Attorney General Carson defined the term “business’ as follows:

“‘Business, in a general sense, means an occupation.pur.-
sued continuously and systematically as a means of liveli-
hood, usually in connection with trade or traffic, as dis-
tinguished from the practice of a profession or the pur-
suit of the arts, literature or science.” In re Sayre Track-
less Trolley, supra.

But assuming that it were otherwise, I agree with the opinion ex-
pressed by the Court of Appeals of New York, which said in a similar
case, that the words ‘“‘any lawful business’’ mean

“‘a business lawful to all who wish to engage in it.”
* * * * * * P * * *

‘““ The legislature, in authorizing the formation of corpora-
tions to carry on ‘any lawful business,” did not intend to
include the work of the learned professions. Such an in-
novation, with the evil results that might follow, would
require the use of specific language clearly indicating the
intention.”  In re Co-Operative Law Co. 198 N. Y. 479,
32L. R.A.(N.S.) 55, 139 Am. St. Rep. 839, 19 Ann. Cas.
879,92 N.E. 15.

The case cited death with a corporation organized for the purpose of
practicing law. The reasons for this view, which are set forth at length
in the opinion quoted from, are: (1) A corporation, by reason of the
fact that it is an artificial person, cannot possess professional knowledge
and skill and cannot be examined, registered and qualified, as is required
by the laws regulating the practice of law, and (2) The relation between
lawyer and client, is based upon a contract, for the breach which the
client has his action for damages. If he make his contract with a cor-
poration, which perchance is irresponsible, there being no privity of
contract with the lawyer who rendered the service, the client may be
left without redress for his damage. By this device the lawyer might
readily escape the liability which the law has placed upon him.

That decision was followed by the New York Courts in Re. Bensel, 124
N. Y. Suppl. 726 and In re Lands in New York, 128 N. Y. Suppl. 999.

In this State Attorney General Schaffer, in an opinion to Governor
Sproul, rendered July 14, 1920, (In re White Dentists) held that a com-
pany should not be incorporated for the purpose of practicing dentistry,
and in Commonwealth ex rel. Atty. Gen. vs. Alba Dentist Co. 13 Dist.
Rep. 432, the Court held that a charter of a foreign corporation which
authorized it to engage in ‘‘any lawful business” did not permit it to
engage in the practice of dentistry.

For the reasons so well stated in the several cases cited, I am of the
opinion that the application, in the form in which it has been presented
to you, should not be approved.
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The incorporators, however, suggest that the real purpose of the cor-
poration is not to practice medicine, but to own, construct, maintain
and lease buildings, furnishings, equipment, apparatus and facilities
which are adapted to use as a medical and surgical clinic, laboratory,
and hospital and express their willingness to amend the statement of
purpose contained in the application if such amended application would
meet with approval.

This presents a different question, and one which is of considerable
public concern.

It is a matter of common knowledge that the establishment and main-
tenance of such institutions require the investment of large amounts of
capital in real estate, and in expensive apparatus and appliances. To
such enterprises the corporate form of organization is peculiarly adapted.
If they cannot be incorporated under the “any lawful business” clause,
many private institutions of great benefit to the public could not be
organized, for there are no special statutory provisions for the incor-
poration of private hospitals, clinics and laboratories.

Prior to 1874 the Legislature, and since that time, the courts, have
frequently incorporated such institutions as corporations not for profit,
and the Legislature has from time to time appropriated large sums for
their support and maintenance. There is no apparent reason why the
Legislature should foster such enterprises when not engaged for profit,
and decline to permit them to be organized for profit. The great chari-
table hospitals that have been established throughout the State are of as
much benefit to the wealthy patient who pays well for his accommoda-
tions as to the poor man to whom their services are pure charity.

Furthermore, the reasons advanced against the incorporation of
companies for the purpose of practicing medicine, dentistry or law, have
no application to such a corporation. It would be engaged in the con-
duct of a business, not in the practice of a profession. It would not be
required to possess professional knowledge or skill, or to be examined,
registered or qualified, nor would it enter into contracts for the render-
ing of professional services. Its business would be similar to that of a
hotel company or a corporation organized for the purpose of owning
and leasing real estate. It would differ from them only in the nature and
character of the property dealt with.

In my opinion the statement of corporate purpose, when amended,
should be approved.
I therefore advise you (1) That a corporation may not be formed for

the practice of medicine, but (2) a corporation may be formed for the
purpose of owning, constructing, maintaining and leasing buildings,
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furnishings, equipment, apparatus and facilities which are adapted to
use as a medical and surgical clinic, laboratory and hospital.

Very truly yours,

GEO. ROSS HULL,
Deputy Attorney General.

IN RE DEEDS.

Seal—Form of— Necessity for—Certifying to Execution of Paper.

A seal is essential to the validity of a deed, so that a deed signed in 1876, without
any seal opposite the name of the grantor and his wife, was not executed in accordance
with the laws of Pennsylvania in force at that time.

Office of the Attorney General,
Harrisburg, Pa., May 24, 1921,

Mr. G. H. Hassler, Chief, Commission and Bond Bureau, Secretary of
Commonwealth’s Office, Harrisburg, Pa.

Sir: Your letter of the 20th of April, 1921, asking for an opinion
from this Department as to whether or not a deed signed by Benjamin
Herr and Elizabeth Herr on the 23d day of March, 1876, without any
seal opposite their names, was executed in accordance with the law of
Pennsylvania at that time, has been referred to me.

In reply to your letter would say that a long line of decisions estab-
lishes the fact that a seal of some kind is essential to the validity of a
deed.

2 Black. Comm. 227, 312.
4 Kent's Comm. 450.

So long as there remains a distinction in the forms of action, it will be
necessary to maintain a broad line of difference between that which is a
sealed instrument, and that which is not. The Courts have gone very
far, in Pennsylvania, to give a flourish with a pen the character of a
seal, but, to go further, would be to lose sight of what was or was not a
seal.

The Supreme Court in the case of Hacker's Appeal, 121 Pa. 192,
said:
“A seal is not necessarily of any particular form or fig-
ure; when not of wax is usually made in the form of a
scroll, but the letters ‘L. S.” or the word ‘Seal,’ inclosed
in brackets or in some other design, are in frequent use.
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1t may, however, consist of the outline without any in-

closure; it may have a dark ground or a light one; it may be.

in the form of a circle, an ellipse, or a scroll, or it may be
irregular in form; it may be a simple dash or flourish of the
pen: Long . Ramsay, 1 S. & R. 72. Its precise form can-
not be defined ; that, in each case, will depend wholly upon

‘the taste or fancy of the person who makes it.

“The mere fact that'in the testimonium clause the tes-
tatrix states that she has affixed her hand and seal, is
insufficient to constitute the instrument a writing under
seal, if in fact there be no seal; but if there be any mark
or impression which might reasonably be taken for
a seal, this statement of the testatrix will certainly
afford the strongest evidence that the mark was so in-
tended. In Taylor v. Glaser, supra, there was nothing
but a flourish of the pen below the signature, and it was
offered to be shown that this accompanied Glaser’s ordi-
nary signature. There was nothing on the face of the pa-
per, which, in the opinion of the court, the obligor could
have intended for a seal. To the same effect is the case of
Duncan v. Duncan, 1 W. 322, where a ribbon had been in-
serted, manifestly as a preliminary to the act of sealing,
which act was never performed.”

47

In the papers submitteéd by you there is nothing to show that there
was any kind of a mark attached to the signatures of the parties who

executed this deed to show that they intended to seal the same.

It

was, therefore, not executed by the parties in accordance with the laws
in force on March 23, 1876.

You are, therefore, specifically advised that you cannot in this case

certify that this deed was executed according to the law of Pennsyl-
vania in torce on the date of the deed.

Yours very truly,
WILLIAM I. SWOOPE,

Deputy Attorney General.
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JUSTICE OF THE PEACE OF NORTH CLAIRTON BOROUGH.

Municipalities—Cities of the third class—Consolidation of boroughs—Justice of the Peace
—Public officers—Time—Acts of June 25, 1913, and May 27, 1919.

1. Under the Act of June 25, 1913, P. L. 568, as amended by the Act of May 27,
1919, P. L. 310, where a city is formed by the consolidation of boroughs and town~
ships, the constituent municipalities end their existence at midnight on the 31st day of
December, following the general municipal election thereafter, and the new city there-
upon begins to exist. »

2. If a term of a justice of the peace for one of such boroughs ended on Dec. 31st at
midnight, his election for the borough at the previous municipal election does not en-
title him to a commission for the six years from Dec. 31st at midnight.

3. In such case, it cannot be claimed that the new city did not come into existence
until the councils met at 10 o’clock A. M. on Jan. 1st, and that, therefore, the justice
was actually in office before the borough ended its existence, and was entitled to hold
over.

Office of the Attorney General,
Harrisburg, Pa., June 7, 1922,

Honorable Bernard J. Myers, Secretary of the Commonwealth, Harris-
burg, Pa.

Dear Sir: The Attorney General’s Department has received your
request for an opinion on the question of issuing a commission to S.
Arthur Carrabotta as a Justice of the Peace for North Clairton Borough.

As we understand the facts, Clairton Borough, North Clairton Bor-
ough and Wilson Borough were chartered as a third class city by letters
patent dated September 14, 1921,

The law requires that new officers shall be elected at the next muni-
cipal election following the creation of a third class city, and it provides
further that persons holding the office of Justice of the Peace in any
municipalities which have joined to make up the new city shall hold
office until the expiration of their respective terms. In the case before
us there were two Justices of the Peace in Clairton Borough whose
terms of office extended for six years from the first Monday of January,
1920; there was one Justice in Wilson Borough whose term of office ex-
tended six years from the first Monday of January, 1918, and one whose
term of office extended six years from the first Monday of January, 1920.
These men continue to hold office and no question has arisen concerning
them. In North Clairton Borough, however, both Justices held office
for a term of six years from the first Monday of January, 1916, which_
term expired at the last midnight preceding the first Monday of Janu-
ary, 1922. At the municipal election held in the Fall of 1921 the County
Commissioners certified two vacancies in the office of Justice of the
Peace for North Clairton Borough, and consequently the names were
placed upon the ballot and S. Arthur Carrabotta duly returned as elected
to the office of Justice of the Peace. The return board declared
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S. Arthur Carrabotta elected Justice of the Peace for the City of Clairton,
which was obviously an error as the City of Clairton was not entitled
to the election of any Justice of the Peace. This was later corrected
and an effort has been made to secure a commission for Mr. Carrabotta
from the.Secretary of the Commonwealth as a Justice of the Peace for
North Clairton Borough.

The real question, therefore, apparently is whether or not North
Clairton Borough existed for any period of time during which Mr. Car-
rabotta was entitled to act as a Justice of the Peace therein. If it did,
Mr. Carrabotta would continue to act for the six year term for which he
was elected. The law affecting the change from separate boroughs or
townships to third class cities provides in part as follows:

“All of the property and estates whatsoever, real and -
personal, of the towns, townships or boroughs, which
shall have thus become a city of the third class, are here-
by severally and respectively vested in the corporation or
body politic of said city, by the name, style and title
given thereto as aforesaid, and for the-use and benefit of
the citizens thereof forever; and the charters. of
the said towns, townships or boroughs shall continue in
full force and operation, and all officers under the same
shall hold their respective offices until the first Monday of
January following the general municipal election next suc-
ceeding the issuing of the lefters patent to the said city, at
which time the officers of the said city chosen at the pre-
ceding municipal election shall enter upon their respective
terms of service, and the city government shall be duly
organized under this act. * * *” '

1913, P. L. 568, Art. I, Sec. 3; Am. 1919, P. L. 310.

If North Clairton Borough actually ceased to exist at 12 o’clock mid-
night December 31, 1921, which was coincident with the beginning of
the right of Mr. Carrabotta to serve as a Justice of the Peace, then it
would seem that he never had, even for a moment, actual title to the
office, and if such is the case, of course he would not be entitled to serve
the full six year term. It is urged by Mr. Carrabotta that the City of
Clairton did not come into existence until 10 o’clock a. m. January 1,
1922. If such is the case, it may be argued that North Clairton Borough
continued to exist until that time and that the claimant here was en-
titled to act as a Justice of the Peace therein from 12 o’clock midnight of
December 31, 1921, to 10 o’clock a.m. January 1, 1922." We cannot agree
with the claimant’s contention in this matter.

The actual time of the organization of the councils could not deter-
mine the actual time of the creation of a city of the third class. If such
were the case and it became necessary for some reason to adjourn the or-
ganization meeting, then the city could not come into existence until
the time of the actual organization of council. When the law says that
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the old officers shall hold their respective offices until the first Monday
of January it surely did not contemplate that there would be an inter-
regnum between midnight and the time of organization of councils
during which no responsible government would exist.

Where by general law or by express statute itself, if it is to take
effect upon a fixed future time it will take effect from the first moment
of the day named. And so, in this case, we are of the opinion that the
City of Clairton began its existence at the first moment of the first
Monday of January, 1922. Certainly it began at the same time the
title of former officers ended. It is a familiar principle that the law does
not regard fractions of a day and, therefore, where a term extends to
January first and a new situation begins January first, the law would
not recognize any intervening period.

"We have come to this conclusion with reluctance as we understand
that Mr. Carrabotta has gone to considerable expense in equipping an
office, as well as expense of time and money in securing the. election.
We are unable to see, however, how we can come to any other conclusion
under the law. ' '

We, therefore, advise that in our opinion, it would not be legal to
issue a commission to S. Arthur Carrabotta as Justice of the Peace for
North Clairton Borough.

Very truly yours,

STERLING G. McNEES,
Deputy Attorney General.

REVIVAL OF CHARTERS.

Corporations of the second class—Revival of charters—Act of June 25, 1895,

1. A corporation of the second class chartered after the Act of June 25, 1895, P. L.
310, whose charter has expired, may have its charter revived upon complying with
the provisions of that act.

2. The act is remedial, and applies to all cases where the remedy is needed, unless

definitely restricted.

Office of the Attorney General,
Harrisburg, Pa., September 14, 1921.

Honorable Bernard J. Myers, Secretary of the Commonwealth, Harris-
burg, Pa.

Sir: The Attorney General’s Department is in receipt of your letter
inquiring as to whether or not a corporation chartered after the Act of
June 25, 1895, P. L. 310, whose charter has since expired, may have said
charter revived or renewed under the provisions of said Act.
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The facts in the case before us are that a corporation duly chartered
in 1904 for a term of three years; and which term expired it 1907, has
-now petitioned for a revival of such charter.

The question turns upon the interpretation of Section 2 of the Act
of June 25, 1895, P. L. 310. The title of said Act and Section 2 thereof
are as follows: ‘

“A further supplement to ‘An act to provide for the in-
corporation and regulation of certain corporations,’” ap-
proved April twenty-ninth, one thousand eight hundred
and seventy-four.”

“Section 2. That the charters of all manufacturing
corporations granted in accordance with the provisions
of the present Constitution of this Commonwealth, and
the act of General Assembly, entitled ‘An act to provide
for the incorporation and regulation of certain corpora-
tions,” approved April twenty-ninth, one thousand eight
hundred and seventy-four, and the charters of all manu-
facturing corporations that have accepted the provisions
of the said Constitution and act of Assembly, which char-
ters were limited in their duration by the articles of asso-
ciation or by the act of Assembly under which they were
granted, and have now expired or shall hereafter expire, are
hereby extended for a period of twenty-five years from
the date of-the expiration.of said charters: Provided, That
a bona fide organization has taken place and business has
been commenced in good faith within a period of two years
from the date of the granting of said charters: Provided fur-
ther, That manufacturing concerns availing themselves of
the provisions of this act shall first pay into the Treasury of
this Commonwealth the fee and bonus upon their capital
stock now fixed by law for the renewal or extension of a
corporate charter: And provided further, That upon the
payment of said fees and bonus and the production to the
Secretary of the Commonwealth of evidence that the
terms of this act have been complied with, letters patent
shall issue to said manufacturing corporation.”

The Act of April 29, 1874, which is supplemented by the Act of June
25, 1893, is designated by authority of the subsequent®Act of June 13,
1883, P. L. 122, Section 7, as ‘““The Corporation Act of 1874,” and es-
tablishes a complete system or code for the regulation of all corporations
falling within the classes named therein. St Luke's Church, 17 Phila.
261 (1884).

The Act of 1874 made no provision under which the expired charter
of a corporation could be renewed. The supplement of 1895 was passed
to provide a means of reviving charters of corporations which ‘“have now
expired or may hereafter expire.” Does this Act apply to corporations
created after its passage as well as those created before that time? The
Act is remedial in nature, and should apply to all cases where the remedy
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is needed unless definitely restricted: Pocono Spring Water Co. vs.
American Ice Co., 214 Pa. 640 (1906); Umbholiz License, 191 Pa. 177;
Clay vs. McCreanor, 9 Pa. Super. Ct. 433; Seminary vs. Bethlehem, 153
Pa. 583.

The only suggested restriction in this case is the use of the word
“granted” in line two, Section 2, of the Act. Does the statement
“that the charters of all manufacturing corporations granted in ac-
cordance with the provisions of the present Constitution,” etc., refer
only to charters granted and in existence at the time of the passage of
the Act? We are of the opinion that it does not, and that it is not a
strained construction to say that it also includes corporations created
at any time after the passage of the Act of 1895: Independent School
District, 19 Pa. C. C. 452; Mutual Life Ins. Co. vs. Talbot, 113 Ind. 373;
Black Creek Improvement Co. vs. The Commonwealth, 95 Pa. 450; Lehigh
Bridge Co. vs. Lehigh Coal & Navigation Co., 4 Rawle 23.

We are of the opinion, therefore, and so advise you, that you may re-
vive the charter of a corporation issued subsequent to 1895 and which
has since expired, provided said corporation complies with all the other
requirements of the Act.

Very truly yours,

STERLING G. McNEES,
Deputy Attorney General.
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OPINION TO THE
SECRETARY OF THE COMMONWEALTH.

For the Year 1922,

IN RE STATE AND FEDERAL OFFICES.

State Senator— Prohibition Director— Resignation— Recall of Same—Article 11, Section
6, of the Pennsylvania Constitution.

A member of the senate of Pennsylvania is prohibited by Section 6 of Article II of
the Constitution from holding any office under the United States, so that when a
state senator accepted the appointment of ““Federal Prohibiton Director of the State of
Pennsylvania' and then sent his resignation to the Lieutenant Governor, during a re-
cess of the senate, this resignation could not be recalled later when the senator resigned
his Federal office, even if the resignation had not been accepted. This vacancy could
be filled only by an election.

Office of the Attorney General,-
Harrisburg, Pa., March 9, 1922.

Honorable Bernard J. Myers, Secretary of the Commonwealth, Harris-
burg, Pa.

Sir: 1 have your letter enclosing a letter received by you from the
Lieutenant Governor informing you of the facts bearing upon the ques-
tion whether there is a vacancy in the office of Senator from the Twenty-
seventh District. You desire to be advised whether the facts thus
stated create a vacancy?

It appears that the Lieutenant Governor received from Senator Wil-
liam C. McConnell of said District a written resignation effective as of
the fifteenth of July, 1921, which resignation stated that it was tendered
“in view of my appointment as Federal Prohibition Director of the
State of Pennsylvania.” It appears further that on the twenty-seventh
of January, 1922, the Lieutenant Governor received from Senator Mc-
Connell a second communication requesting the return of the said resig-
nation for the reason that he was no longer holding the said office under
the United States. He held the office from July, 1921, to January, 1922.

I do not think any difficult question is presented. Probably the resig-
nation was not essential to the vacation of the office of Senator, but,
in any event, it was a proper thing, making clear the Senator’s attitude
and giving official notice to the Lieutenant Governor, who under the
Constitution is charged with the duty of calling special elections to fill
vacancies in the Senate.



54 OPINIONS OF THE ATTORNEY GENERAL.

Section 6 of Article IT of the Constitution of Pennsylvania provides
that no person holding any office under the United States shall be at
the same time a member of the Senate or House. No provision of the
Constitution or Statutes of the Commonwealth could prevent the Sena-
tor from accepting and holding office under the government of the Unit-
ed States, but when he assumed that office it would seem clear that his
membership in the Senate was terminated by operation of the Consti-
tution. Otherwise, a situation would have existed which under the
Constitution cannot exist—an officer of the United States holding mem-
bership in the Senate of Pennsylvania. The Senator’s resignation in-
dicated his recognition of the impossibility of such a sicuation.

It follows that the letter sent by Senator McConnell to the Lieutenant
Governor on January 27, requesting the return of the resignation, can
in no way affect the situation. Once the Senatorship is vacated it re-
quires no reasoning to show that it cannot be resumed. The Constitu-
tion provides that vacancies shall be filled by election and they can
be filled in no other way.

Of course under the Constitution the Senate is the sole judge of the
qualifications of its members, but there is no way of obtaining its judg-
ment at this time. Consequently, in deciding the present question we
must be governed by our own judgment, and, in my opinion, the exis-
tence of the vacancy is quite free from doubt.

You are advised, therefore, that under the facts as stated there is a
vacancy in the office of Senator from the Twenty-seventh District;
that the Lieutenant Governor should issue a writ for a special election,
and that in compliance therewith you should take the necessary measures
to provide for the nomination and election.

Very_truly yours,

GEO. E. ALTER,
Attorney General.
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OPINIONS TO THE AUDITOR GENERAL,
For the Year 1921.
S’i‘ATE HOSPITALS FOR THE INSANE,

Quarterly reports to be made to the Auditor General relative to indigent insane—Act of

July 18, 1919 (Appropriation Acts No. 444).

Quarterly reports to the Auditor General relative to indigent insane in State hos-
pitals for the insane must, under the Act of July 18, 1919, be made by the directors or
managers of the several hospitals for the insane in strict accordance with the act, and
the power or duty to make such reports cannot be delegated.

Office of the Attorney General,
Harrisburg, Pa., March 8, 1921.

Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of the
1st inst. asking to be advised whether the quarterly report relative to
the indigent insane in hospitals for the insane, as required by Act No.
44-A, approved July 18, 1919, Appropriation Acts, page 95, can law-
fully be made by officers other than the directors or managers of such
institutions.

The aforesaid Act, making an appropriation for the care, treatment,
removal and maintenance of the indigent insane, provides, inter alia,
as follows:

“The said appropriation shall be paid on the warrant
of the Auditor General on the basis of settlement by that
officer and the State Treasurer; but no warrant shall be
drawn or settlement made until the directors or manag-
ers of the several hospitals and asylums for the insane shall
have made, on oath or affirmation, to the Auditor Gen-
eral, a quarterly report, setting forth the actual number of
indigent persons received and maintained in said hospitals
and asylums for the insane, respectively, during the quarter
for .which the report is made, with the dates of their ad-
mission, and discharge or death, respectively, and the ac-
tual time during which each of said indigent insane
persons was treated, maintained, and cared for during
said quarter.”

The term ‘‘directors or managers,”’ as used in this provision, means
the members of the board of directors, managers or trustees of a hospital,

GnD
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and the question submitted by you is whether these directors or manag-
ers can delegate the power and duty to make the aforesaid report to
some other officer connected with the institution. The general rule is
that a public officer cannot delegate to another the performance of a
duty where in the discharge of such duty an exercise of discretion is re-
quired, unless the power to delegate is expressly conferred, and that the.
performance of an act, although only ministerial, cannot be delegated
where ‘‘the law expressly requires the act to be performed by the officer
in person.” Mechem’s Public Offices and Officers, 567-568. -

In the case here under consideration there is an express statutory re-
quirement that the prescribed quarterly report shall be made on oath
or affirmation by ‘‘the directors or managers’’ of the several hospitals
for the insane receiving and caring for the indigent insane. The direction
that it be so made is mandatory and must be construed as excluding any
right to make it in any other way. It is the evident intent and purpose
of this requirement to throw around the appropriation the safeguard of
a report coming directly from those charged with the management of
these institutions and to whom the State can look as directly responsible
for the accuracy and fullness of the statements to be embraced in the
report. Inasmuch as this report is only to be made quarterly the duty
imposed by the act is not unduly burdensome or vexatious. I under-
stand that this ruling is in accord with the practice heretofore prevailing
.in your Department in this matter.

- In accordance with the foregoing, you are advised that the quarterly
report required pursuant to the above quoted provision of said Act must
be made by the directors or managers of a hospital or asylum in strict
conformity with said provision and that the power or duty to make
the same cannot be delegated by the board of directors, managers or
trustees to some other officer.

Very truly yours,

EMERSON COLLINS,
Deputy Attorney General.
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BIENNIAL REPORT OF AUDITOR GENERAL.

Report of Audv,tor C eneml—To whom ma.de and penod covered thereby—Acts of March
30, 1911, P. L. 145, Sec. 46, and Apml 18, 1919, P. L. &89, Secs. 1 and 2.

The annual reports of the Auditor General formerly made to the Legislature have
been abolished and should now be made biennially to the Governor. Sich reports
should cover the two year period ending May 31 of each odd-numbered year.

Office of the Attorney .General,
Harrisburg, Pa., June 8, 192t

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa.

Sir: There has been received at this Department-your request for
an opinion whether, under the provisions of the Act of 1919, P. L. 89,
requiring the report of your Department to be made to the Governor
not later-than the first day of June of each odd-numbered year, said
report shall cover the two-year period ending May 31, 1921, or the two-
year perlod ending November 30, 1920.

Section 46 of the Act of March 30, 1811, P. L. 145, provides that the
Auditor General shall make a report of the finances of the Common-
wealth to the Legislature on the fourth Monday in December ‘annually
for the preceding year ending on the last day of November.

Section 1 of the Act approved April 18, 1919, P. L. 89, reads as fol-
lows:

“That all reports required to be made annually under
existing law, shall hereafter be made biennially only. All
such reports shall be made to the Governor, not later than
the first day of June of each odd-numbered year, and shall
cover the report of the department, board, bureau, divi-
sion, or commission, for the two years 1mrned1ate1y preced-
ing. * * *7

Section 2 provides:

“That all acts and parts of acts inconsistent with this
act are hereby repealed.”

It is, therefore, clear that the Legislature intended to abolish the
annual reports to be made by the Auditor General under the provi-
sions of the Act of 1811 above quoted, and to require that such reports
should be made biennially and to the Governor instead of to the Legis-
lature. '

The Act of 1919 provides that the reports be made for the two years
immediately preceding the first'day of June. As the first day of June
is the beginning of the fiscal year of the Commonwealth, in my opinion,
the Legislature intended this report to include the two years immediately
preceding, or the two-year period ending May thirty-first. Section 2 of
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the Act of 1919 repealed all acts inconsistent with the provisions there-
of. The provision requiring the Auditor General’s report to cover the
period ending the last day of November, in the Act of 1811 is, there-
fore, repealed by the Act of 1919.

You are, therefore, advised that your report should cover the two-
year period ending May 31, 1921.

Very truly yours,

BERNARD ]J. MYERS,
Deputy Attorney General.

IN RE BAILMENT LEASES.

Taxation—"'Dealer'—Contracts—Future Payments— Mercantile Tax—Act of May 2,
1899, P. L. 184.

One engaged in the business of disposing of personal property under bailment con-
tracts is a dealer within the meaning of the Act of May 2, 1899, P. L. 184, and as such
is liable to pay a mercantile license tax to be computed upon the total amount of the
payments which he is entitled to receive under all contracts entered into during the
year, including cash payments and payments to be made in the future.

Office of the Attorney General,
Harrisburg, Pa., July 28, 1921.

Mr. C. W. Myers, Chief of County Bureau, Auditor General’s Depart-
ment, Harrisburg, Pa.

Sir: I am in receipt of your inquiry stating the following facts:

A dealer handling personal property is engaged in the business of
disposing of the same on bailment contracts. These contracts, of which
you submit copies, provide that possession of the property shall be de-
livered to the bailee upon the payment of an initial instalment of rent;
that he shall have the possession and use thereof during a stated period
upon the payment of further instalments of rent; that at the expiration
of such period, if he shall have paid his rent, he shall have the right to
purchase the property for a consideration named; and that in such event
the amounts previously paid by him as rent shall be credited upon the
purchase price. Under these contracts the bailee is required to pay all
of the instalments of rent. He has no option to return the property
during the term of the lease and thereby avoid liability for further
instalments of rent. The bailor, on the other hand, upon the comple-
tion of the term, has no option except to deliver title to the goods and
give full credit upon the purchase price for all rent paid. Thus, upon
the execution of the contract, the bailor becomes entitled to receive the



No. 6. OPINIONS OF THE ATTORNEY GENERAL. 61

full purchase price in stipulated instalments, and the bailee acquires the
right to have full title to the property as soon as all payments have
been made. The only feature which distinguishes the transaction from
an ordinary sale on credit is that title is retained by the bailor until the
full purchase price is paid. '

Contracts of this character are not entirely new. Chief Justice Gib-
son discussed them in 1831 in the case of Myers vs. Harvey, 2 P.& W.
478. However, the regular conduct of business under such forms is
more modern and the increasing volume of business so conducted lends
considerable importance to your inquiry.

You ask (1) whether such bailor is a ““dealer’ within the meaning of
the Act of May 2, 1899, P. L. 184, which imposes a mercantile license
tax, and (2) if he be a dealer, upon what basis should this tax be com-
puted?

The Act of 1899 imposes a tax upon each ‘“vender of or dealer in
goods, wares and merchandise.” It is a tax on the business of vending
and dealing. Kwisely vs. Cotterell, 196 Pa. 614 (1900). By the use of
both of the words ‘‘vender’” and ‘‘dealer” the Legislature evidenced an
intent to impose a tax upon all persons engaged in conducting such busi-
ness as falls within the ordinary meaning of either. A dealer is one who
engages in the business of buying to sell again. Norris Bros. vs. Com.,
27 Pa, 494 (1856), Com. vs. Brinton, 14 Pa. C. C. 460 (1896), and Com.
vs. Davis, 11 Dist. Rep. 427 (1902). In the case before us the “bailor”
is engaged in the business of buying merchandise for the purpose of sell-
ing again. When he enters into a contract to ‘‘lease’ property, his pur-
pose and intention is to secure by means of the “rent’’ his full purchase
price, and the bailee’s purpose is to acquire title to the property. The
contract which is executed secures to each the legal right to have that
which moved him to enter into it, and, when completed, results in a sale.
The fact that the complete title is split up into parts, the right of pos-
session being delivered at the making of the contract, and the right of
‘property being transferred at the end of the so-called “rental’’ period,
does not exclude the “bailor” from the scope of the Act.

“The contract may be regarded as dual; (1) a hiring or bailment, and
(2) a contract of sale.” Kelley Springfield Road Roller Co. vs. Schlimme,
220 Pa. 413. In consideration for the bailee entering into the contract
of bailment out of which the bailor will realize his selling price, the bailor
enters into an executory contract of sale, under which the bailee will
secure title to the property. The ultimate purpose and result is a sale.

“The law regards the substance and not the form, and this is especially
true in the construction and administration of taxing statutes.” Com.
vs. Westinghouse Air-Brake Co., 251 Pa. 12, Com. vs. Pittsburgh, Ft,
Wayne & Chicago Ry. Co., 74 Pa. 83, Com. vs. Erie & Pitisburgh R. R.
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Co., 74 Pa. 94, Western Union Telegraph Co. vs. State of Kansas, 216
U. S. 1. Looking through the form of these contracts to the substance
it is clear that the bailor is not engaged in the business of renting prop-
erty, but is engaged in selling it.

I am, therefore, of the opinion that one conducting such a business
is a ““dealer”’ within the meaning of the Act of May 2, 1899, P. L. 184,
and as such is liable to pay a mercantile license tax.

Upon what basis strall the tax be computed?

Section 4 of the Act provides that blanks shall be prepared by the
Auditor General containing a request:

“For such information as may be necessary in arriving at
the actual amount of business transacted by the vender of or
dealer in goods, wares and merchandise * * *,

The whole volume of business, including cash receipts and
merchandise sold on credit * * * shall be the basis upon
which the license is to be rated.”

The language employed by the Legislature is significant. .be basis
of computation is not the ‘“whole volume of sales,” ‘‘gross sales,” or
““gross receipts,” but the ‘‘whole ‘volume of business, including cash
receipts and merchandise sold on credit.” In the conduct of the busi-
ness concerning which you inquire the total amount of cash and all
the payments of rent to be made in the future are included in
the “whole volume of business.” This is the amount which the dealer
is entitled to receive under his contracts, and is the basis upon which

the tax is to be computed.
I, therefore, specifically advise you:

(1) That a man engaged in the business of disposing of personal
property under bailment contracts such as you describe is a ‘“dealer”
within the meaning of the Act of May 2, 1899, P. L., 184, and

(2) That his license fee should be computed upon the total amount of
the payments which he is entitled to receive under all contracts entered
into during the year, including cash payments and payments to be made
in futuro.

Very truly yours,

‘GEO. ROSS HULL,
Deputy Attorney General
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IN RE TRANSFER INHERITANCE TAX IN ESTATE OF WILLIAM K. VAN-
DERBILT, DECEASED.

Act of June 20, 1919, P. L. 521.

William K. Vanderbilt, of the State of New York, died in 1920, In 1895, a marriage
settlement was entered into between the Duke of Marlborough, of Great Britain, of
the first part, William K. Vanderbilt, of the second part, Consuelo Vanderbilt, his
daughter, of the third part, and two Trustees named therein, of the fourth part. It
provided that in consideration of a marriage to be solemnized between the Duke or
Marlborough and Consuelo Vanderbilt, the sum of $2,500,000, in shares of the capital
stock of the Beech Creek Railway Company (a Pennsylvania Corporation,) should be
transferred, on the execution of the settlement, to the Trustees, they to pay the in-
terest thereof to the Duke of Marlborough during the joint lives of himself and Con-
suelo Vanderbilt, and thereafter over to other uses. By his Will, probated fifteen
years later, he bequeathed to the two Trustees, under the marriage settlement, or the
survivor, the said sum of $2,500,000, with interest thereon from the day of his death,
‘“free and clear of any and all death duties, succession tax or taxes or other charges or
deductions whatsoever.”

The nuptial agreement made in 1895, was made for what the law deems a good,
valuable and adequate consideration. It was not testamentary in character or pur-
pose, »n4 while payment of the principal sum was postponed until death, the benefits
were-not postponed.

Under the provisions of the Act of 1919, the sum of $2,500,000, which William
K. Vanderbilt covenanted to be paid by his executors to trustees named in the nuptial
agreement, would not have been taxable had he been a resident of Pennsylvania, and,
therefore, should not be taxable in computing the amount of tax due from his estate
upon the transff&r‘ of his property in Pennsylvania. )

Office of the Attorney General,
Harrisburg, Pa., August 10, 1921,

Honorable J. Lord Rigby, Revenue Deputy, Auditor General’s Depart-
ment, Harrisburg, Pa.

Sir: This Department is in receipt of your recent communication
relative to the transfer tax upon the Estate of William K. Vanderbilt,
deceased. The facts, as stated in your letter and the accompanying
enclosures, are as follows:

The decedent was a resident of the State of New York at the time of
his death on July 22, 1920. His will, dated March 14, 1919, was ad-
mitted to probate in Suffolk County, New York, on September 2, 1920.
That will contained, inter alia, the following item:

“Seventh: For the purpose of discharging the obliga-
tion resting upon me under the marriage settlement made
on behalf of my daughter, Consuelo, on the-sixth day of
November, One thousand, eight hundred and ninety-five,
I give and bequeath to the Trustees under said mafriage

$384—3
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settlement or the survivor of them, or the executors or ad-
ministrators of said survivor, or his assigns, or other
the Trustees or Trustee for the time being under said mar-
riage settlement, the sum of Two million, five hundred
thousand dollars ($2,500,000), with interest thereon at
rate of four per cent. per annum from the day of my death,
free and clear of any and all death duties, succession tax
or taxes or other charges or deductions whatsoever.”

On November 6, 1895, a marriage settlement had been entered into
Between The Most Noble Charles Richard John, Duke of Marlborough,
of Blenheim Palace, in the County of Oxford, of the first part, William
Kissam Vanderbilt, of Oakdale, in the County of Suffolk and State of
New York, of the second part, Consuelo Vanderbilt, of the City of New
York, daughter of William Kissam Vanderbilt, of the third part, and Wil-
liam Kissam Vanderbilt and The Honorable Ivor Churchill Guest, of Ar-
lington Street, in the County of Middlesex, Trustees, of the fourth part.
It provided that in consideration of a marriage to be solemnized between
the Duke of Marlborough and Consuelo Vanderbilt the sum of $2,500,000
in’ 50,000 shares of the capital stock of the Beech Creek Railway Com-
pany was transferred at the execution of the settlement to the Trustees
to pay the interest thereof to the Duke of Marlborough during the joint
lives of. himself and Consuelo Vanderbilt, and thereafter over to other
uses. .

It further provided that William K. Vanderbilt should pay to the
Trustees during the joint lives of himself and his daughter Consuelo,
the annual sum of $100,000, beginning from the date of the marriage,
upon trust, to pay the same to Consuelo Vanderbilt during her life for
her separate use, and in addition it contained the following provision:

““And the said William Kissam Vanderbilt hereby fur-
ther covenants with the said Trustees their executors ad-
ministrators and assigns that if the said marriage be solem-
ized the executors or administrators of the said William
Kissam Vanderbilt shall within 12 calendar months after
his decease pay unto the said Trustees or the survivor of
them or the executors or administrators of such survivor
or his assigns or other the Trustees or Trustee for the
time being of these presents the sum of $2,500,000 to-
gether with interest thereon at the rate of 4 per centum per

annum from the day of the death of him the said William
Kissam Vanderbilt.”

The additional sum of $2,500,000 thus agreed to be paid upon the
death of William K. Vanderbilt was to be held for :he sole and separate
use of Consuelo Vanderbilt during her life, and thereafter over to other
uses specified in the agreement.

William K. Vanderbilt, at the time of his death, owned certain shares
of stock of Pennsylvama corporations and other property, the transfer
of which is faxable in this State, and your inquiry is whether, in com-
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puting the amount of the tax due to the Commonwealth of Pennsylvania
under the Act of June 20, 1919, P. L. 521, the sum of $2,500,000, which,
under the marriage settlement was to be paid to Trustees upon his
-death, and which he by his will has directed his executors to pay to
them, is taxable.

The method of computing the tax to be paid in the case of a non-resi-
dent decedent is provided for by Section 32 of said Act, which is as
follows:

““On the transfer of property in this Commonwealth of a
nonresident decedent, if all or any part of the estate of such
decedent, wherever 51tuated shall pass to persons or cor-
porations who would have been taxable under this act if
such decedent had been a resident of this Commonwealth,
such property located within this Commonwealth shall
be subject to a tax, which said tax shall bear the same ra-
tio to the entire tax which the said estate of such decedent

. would have been subjected to under this act if such non-
resident decedent had been a resident of this Common-
wealth as such property located in this Commonwealth
bears to the entire estate of such nonresident decedent
wherever situated: Providsd, That nothing in this clause
contained shall apply to any specific bequest or devise of
property in this Commonwealth.”

Under this Section the ratio of the value of property in this State to
the value of the entire estate is multiplied by the amount 'of the entire
tax which would be due if the decedent had been a resident, in order to
determine the amount of tax due this State. The value of the property
in Pennsylvania has been determined.under the law by appraisers ap-
pointed by the Auditor General. The value of the entire estate has been
determined by appraisers in the State of domicile and duly certified to
the Auditor General. The remaining element of the fraction is the en-
tire tax which would have been due if the decedent had been a resident of
Pennsylvania.

The determination of this factor occasions a consideration of the na-
ture and character of the tax, the terms employed by the Legislature in
imposing it, and the legislative intent expressed thereby.

The Act of June 20, 1919, P. L. 521, lays a tax upon the transfer of
property from a decedent. It is not a tax upon the property, but an
excise, impost or franchise tax upon its transfer. The theory upon which
in other jurisdictions taxation of the devolution of estates at the death
of their owners is based and its validity upheld is that the right to direct
to whom one's property shall go after death and the right to take prop-
erty by devise are not inherent or natural rights, but are privileges ac-
corded by the State, which may tax and charge for the same. It is the
transmission or reception, not the thing transmitted or received, that
is taxed. Plumer vs. Coler, 178 U. S. 115, 44 L. Ed. 998; United States
vs. Perkins, 163 U. S. 625, 41 L. Ed. 287; In re Dow’s Estate, 75 N. Y.
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Suppl. 837, affirmed on opinion of the Court below in 64 N. E. 1125;
Gleason and Otis on Inheritence Taxation, pp. 2-21; Ross on Inherilance
Taxation, Sec. 4, and cases therein cited. Cf. Strode vs. Com. 52 Pa.
181; Clymer vs. Com. 52 Pa. 186; Cope's Estate, 191 Pa. 1; and Finnen’s
Estate, 196 Pa. 72.

The theory of the Pennsylvania Act is the same, and its form and
phraseology are in a large measure patterned after the statutes which
have been in force for years in other States.

The first section of the Act defines four classes of transfers upon which
tax is imposed, as follows:

(a) A transfer from a resident decedent by will or by the interstate
laws;

(b) A transfer of certain classes of property from a non-resident de-
cedent by will or by the intestate laws;

(c) A transfer from a resident (or of certain classes of property from a
non-resident) decedent, if the same is effected by deed, grant, bargain,
sale or gift

(1) Made in contemplation of death, or
(2) Intended to take effect in possession or enjoyment
after such death;

(d) A transfer from a resident (or of certain classes of property from a
non-resident) decedent

(1) Of an estate in expectancy which is contingent or
defeasibly transferred by an instrument taking effect after
the passage of this Act, or

(2) Pursuant to a power of appointment contained in
any instrument taking effect after the passage of this Act.

The first of these four classes is designed to tax the transfer by will or
by the intestate laws of all the property of a resident decedent, and the
second to tax a transfer of the some character from a non-resident of all
of his property which is within the jurisdiction of the taxing power. The
third and fourth classes include transfers which, while they may not be
made by will or by the intestate laws, are closely similar in character
and which are expressly included within the terms of the Act because of
such similarity and for the purpose of preventing the easy evasion of
the tax levied upon the first two classes.

The second section of the Act fixes the rate of the tax at two per cent.
upon the clear value of property passing to ‘‘direct heirs” and ten per
cent. (by Act of May 4, 1921) upon that passing to ‘“‘collateral heirs.”
“Clear value” is defined as gross value less ‘‘the debts of the decedent
and the expenses of administration.”

I am of the opinion that the intent of these provisions is to tax all
transfers which involve the privilege of transmitting or receiving prop-
e:ty by virtue of the intestate laws and the laws governing testamentary
dispositions, and to exclude transfers for the payment of debts.
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The transfer of title to property from a decedent to those entitled to
receive it upon his death may occur in three ways: -

(1) To his heirs and next of kin by virtue of the intestate laws, which
provide for the distribution of the excess after payment of debts and
expenses in cases where he has failed to leave a will;

(2) To his legateés, devisees or donees by virtue of those laws which
afford him the privilege of making a testamentary disposition of his
property either by will or by an instrument executed during his life-
time which is testamentary in purpose and effect; and

(3) To his creditors by virtue of those laws which make his property
a fund for the payment of debts, and provide for the authorization of
fiduciaries who take it into possession and distribute it among his
creditors in accordance therewith.

Of these several transfers the first two involve the exercise of rights,
franchises or privileges both on the part of the decedent and the bene-
ficiaries of his estate, and, in my opinion, they are the transfers contem-
plated by the Act. A transfer to creditors in payment of a debt can
scarcely be deemed to involve the exercise of any privilege, and certainly
not such an one as is within the intent of the Act.

Is the transfer of the $2,500,000 in question either a ‘‘transfer by
will"” or by deed, grant, sale or gift made in contemplation of death, or
intended to take effect in possession or enjoyment after death so as to
make it taxable under paragraph (b) or (c), of Section 1, of the Act of
19197 !

The marriage settlement in question was executed by William K.
Vanderbilt in 1895. The consideration was the consummation of a
proposed marriage between his daughter and the Duke of Marlborough.
This marriage was solemnized. Under the law of England and of che
State of New York, as well as of this State, a marriage is a good and
sufficient consideration for such a contract, and by the consummation
of the marriage all of the matters and things agreed to be done by William
K. Vanderbilt became valid and binding obligations.

One of these obligations was to pay $100,000 annually to certain
trustees for uses set forth in the agreement during the life of William K.
Vanderbilt, and complementary to this was the obligation to pay to the
trustees for the same uses at his death the sum of $2,500,000. The fact
that the payment of this principal sum was to be made at death does
not affect the character or validity of that obligation, but merely fixes
the time when it shall be performed.

At the time of his death, therefore, the sum of $2,500,000 was a debt
due and owing from the estate to the trustees named in the marriage
settlement. If the will of the decedent had made no mention of this
obligation, and the trustees had presented their claim under the settle-
ment and the same had been paid by the executors no question could be
raised as to the liability for tax on the transfer of this item of property.
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It would have been a debt paid by the executors as such, and must have
been deducted from the appraised value of the entire estate in arriving
at the ‘clear value”’ upon which to compute the tax. However, the
decedent inserted in his will a provision for a legacy of $2,500,000, with
interest at four per cent, to be paid to the trustees in discharge of the
obligation created by the settlement, and this provision raises the ques-
tion whether, in spite of the fact that there was an existing debt, a pay-
ment made by the executors is a ‘‘transfer by will”’ so as to render it
taxable under the statute.

The question has been considered by several of our lower courts in
cases involving the collateral inheritance tax laws which imposed a tax
upon “all estates, real, personal and mixed * * * passing * * * by
will, or under the intestate laws.”

In Quinn's Estate, 13 Phila. 340 (1880), Judge Penrose of the Or-
phan's Court of Philadelphia said:

“‘A gift by a testator to a creditor and in satisfaction of
his claim, of the precise sum due with interest, falls neith-
er within the letter or spirit of these acts. * * * Whatis
paid to him forms no part of the ‘clear value’ of the estate,
nor can it be said to pass to him under the will, any more
than in case of a general testamentary direction to pay

debts.”
The same view was expressed by the court in Walter's Estate, 3 Pa.
C. C. 447 (1887). t

The courts of ether jurisdictions have also considered the question.
In the Estate of Alfred G. Vanderbilt, 172 N. Y. Suppl. 511, affirmed on
opinion of the court below tn 123 N. E. 8§93 (1919), the facts were sub-
stantially the same as those presented in the case now under consider-
ation. There, and in Baker's Estate, 82 N. Y. Suppl. 390, affirmed on
opinion of the court below in 70 N. E. 1094 (1903), it was held that the
property received by the beneficiaries did not ‘“‘pass by will”’ and was
not taxable. In Gould's Estate, 15‘6 N. Y. 423, 51 N. E. 287 (1898),
Kidd's Estate, 188 N. Y. 274, 80 N. E. 924 (1907), State vs. Mollier,
152 Pac. 771, 96 Kans. 514, Rogers’ Estate, 75 N. Y. Suppl. §37 (1902)
and Hill vs. Treasurer and Receiver General 227 Mass. 331, 116 N. E.
509 (1917), it was held that the property transferred to the beneficiaries
passed by will, and was taxable. A careful examination of these cases
reveals their distinguishing features and points to the rule to be applied
in the present case.

In Gould's Estate, the terms of the will liquadated a claim hitherto
uncertain in amount and gave to the legatee certain specific property to
which he would not have been entitled as a mere creditor. In Kidd's
Estate and in State vs. Mollier, the decedents had not entered into con-
tracts to pay, but had each contracted o make a will. In Rogers' Estate,
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the testatrix paid a debt of her own by exercising a power of appoint-
ment over an estate against which her creditor would have had no claim
in the absence of her will. And in Hill vs. Treasurer eic., the will gave
the legatee an election to take from the estate such specific property as
she might choose and she elected to do so.

In each of these cases the legacies were given to persons to whom the
deceased was obligated, but the obligees received by virtue of the several
wills something other than that which each would have received as a
creditor. The rule of these cases, and the rule to be applied to the case
before us, seems to be, that if the creditor or obligee receives nothing by
virtue of the will which he would not have received as a creditor, the
transfer is not a transfer by will, within the meaning of the acts, and is
not taxable; but if, on the other hand, he receives some right or advan-
tage, acquires something different or takes in a different manner than
as a creditor, the transfer is by will and is taxable.

In the present case there was, at the time of the death of William K.
Vanderbilt, a valid existing obligation upon him and his estate to pay to
the trustees under the marriage settlement a sum certain in money.
The provisions of the will added nothing. I am, therefore, of the opinion
that the transfer was not a ‘““transfer by will.”

Nor was it a transfer by deed, etc., within the meaning of the act.
The transfers included within paragraph (c) Section 1 of the Act of 1919
are those which, altheugh not made by will or by the intestate laws, are
nevertheless testamentary in character and purpose. Orvis’ Estate, 223
N. Y. 1, 119 N. E. 88 (1918); Baker's Estate, §2 N. Y. Suppl. 390,
affirmed 70 N. E. 1094 (1903). Cf. Reish vs. Com., 106 Pa. 521; Sei-
bert's Appeal, 110 Pa. 329; Du Bois’ Appeal, 121 Pa. 368; Line's Estate,
155 Pa. 378.

In Orvis’ Estate, supra, the Court said:

“It was intended to tax all transfers which are accom-
plished by will, the intestate laws of this state, and those
made or incepted prior to the death of the transferer in
contemplation of or intended to take effect in possession or
enjoyment after his death which are in their nature and
character instruments or sources of bounty or benefac-
tions and which can be classed as similar in nature and
effect with transfers by wills or the intestate laws, because
they accomplish a transfer of property, donative in effect,
under circumstances which impress on it the characteris-
tics of a disposition made at the time of #he transferer’s
death.”

The decedent, in 1895, twenty-five years prior to his death, entered
into an agreement to pay $100,000 annually during his life to certain
Trustees for specified uses, and to pay through his executors after his
death $2,500,000 to the same Trustees, whereby the income to the
Trustees might continue undiminished. The agreement was made for
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what the law deems to be a good, valuable and adequate consideration,
and the benefits of it were not postponed until death. Payment of the
principal sum only was postponed. This agreement was not testament-
ary in character or purpose.

I therefore specifically advise you that the sum of $2,500,000 which
William K. Vanderbilt, by agreement made in 1895, convenanted to be
paid by his executors to trustees named therein, would not have been
taxable under the provisions of the Act of June 20, 1919, P. L. 521 if he
had been a resident of Pennsylvania, and should not, therefore, be con-
sidered taxable in computing the amount of tax due from his estate upon
the transfer of his property in Pennsylvania.

Very truly yours,

GEO. ROSS HULL,
Deputy Attorney General.

, TAXATION.
e
Payment of tax upon gasoline purchased and used by a municipality, by Pennsylvania

State College, by the Western State Hospital for the Insane.

Acts of February 22, 1855, P. L. 46; May 20, 1857, P. L. 617; Act of Congress, July 2,
1862 (U. S. Statutes at L. Vol. 12, 503); April 1, 1863, P. L. 213; April 11, 1866, P. L.
100; February 19, 1867, P.L.—; June 12, 1878, P.L. 178; May 13, 1887, P.L. 115;
March 24, 1905, P.L. 50; June 18, 1915, P. L. 1055; July 6, 1917, P. L. 749; July 16,
1919, P.L.774; and May 20, 1921, P. L. 1021. ‘

Under the provisions of the Act of May 20, 1921, no tax should be collected or paid
upon gasoline purchased and used by the State, its municipal subdivisions, agencies or
institutions.

The Pennsylvania State College-is dependent upon and largely controlled by the
State, and is in fact a State Institution, and, therefore, exempt from payment of gaso-
line tax.

The Western State Hospital for the Insane is a purely public institution, and its
property is the property of the Commonwealth, and it is, therefore, exempt from the
payment of gasoline tax.

Office of the Attorney General,
Harrisburg, Pa., December 21, 1921.

Honorable Samuel S. Lewis, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your several letters inquiring
whether, under the provisions of the Act of May 20, 1921, P. L.. 1021, a
tax should be paid upon gasoline purchased and used (1) by a municipal-
ity or (2) by Pennsylvania State College. We have also received a simi-
lar inquiry from the Western State Hospital for the Insane.

1. This Act imposes a tax “‘on all gasoline sold in this Commonwealth
for any purpose whatsoever, except for the purpose of re-sale,” and pro-
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vides (in Sec. 4) that “The tax imposed by this Act shall be paid by
the persom, firm, association or corporation purchasing gasoline for his
or its own use * * * 7, Under these provisions the burden of paying
the tax is specifically laid upon the purchaser. If, therefore, the tax
be collected upon gasoline sold to a municipality for use in motor ve-
hicles operated by it in the exercise of its public functions, it is paid by
the munlClpahty out of public moneys raised by taxat1on only to be
paid out again in taxes to the Commonwealth.

It is settled in this state that while the state may impose a tax upon
its own property, upon that of its municipal sub-divistons, and upon that
of institutions owned or controlled by it, it is presumed that it did not in-
tend to do so unless there is expressed in the Act imposing the tax a clear
intention that such property shall be taxed. The mere use of general
words which might include the state or its municipal sub-divisions is
not sufficient. The intent must be clearly expressed, and in the absence
thereof such property is not taxable. 37 Cyc. §72, Directors of the Poor
vs. School Directors 42 Pa. 21; County of Erie vs. City of Erie 113 Pa. 360;
Carlisle School District vs. Carlisle Borough 11 Dist. Rep. 294; Pittsburgh
vs. School District 204 Pa. 641. The reasons supporting this rule are:
first, that if such property be liable for taxes and the taxes be not paid,
a consequent sale of the public property would interfere with the func-
tions of the government, and second, that it is manifestly absurd for
the Commonwealth, whose governmental functions are supported by
taxation, to collect taxes from a municipal sub-division which in turn
must levy taxes in order to make payment, or to collect from an institu-
tion which must in turn apply to the Legislature for money with which
to pay the tax.

The cases we have cited have been cases involving taxes upon prop-
erty, and the first reason given in support of the rule would apply only
to such taxes. However, the second reason given applies with equal
force to a tax such as is imposed upon gasoline by the Act of 1921. In-
asmuch as there is nothing in that Act which indicates a legislative in-
tention to impose the tax upon the State, its municipal sub-divisions,
agencies or institutions, I am of the opinion that the rule operates to re-
lieve a municipality from payment of that tax.

2. Whether the tax shall be paid by Pennsylvania State College de-
pends upon whether it is a State institution. The determination of this
question necessitates an examination of the history of the institution
and of its relations to the State.

Pennsylvania State College was incorporated by Act of February 22,
1855, P. L. 46 as the “Farmers’ High School of Pennsylvania,” which
name was changed in 1862 to ‘“The Agricultural College of Pennsyl-
vania” and again in 1874 to “The Pennsylvania State College.” The
body corporate consists of the Board of Trustees of which the Governor
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of the Commonwealth, the Superintendent of Public Instruction and the
Secretary of Agriculture are ex officio members, and six of the remain-
ing members are appointed by the Governor and confirmed by the Sen-
ate (Act of March 24, 1905, P. L. 50). By Act of May 20, 1857, P. L.
617, admissions to the institution from the several counties were pro-
portioned according to the number of their taxables. By Act of July
2, 1862 (U. S. Statutes at L. Vol. 12, p. 503) entitled “An Act donating
lands to the several States and territories which may provide colleges
for the benefit of agriculture and the mechanic arts,” popularly known
as the “Land Grant Act”” Congress offered a grant to each of the States
of the Union, not then in rebellion, of 30,000 acres of the public lands
(or an equivalent amount of land scrip) for each Senator and Repre-
sentative in Congress, to which such State was entitled, under the cen-
sus of 1860. Sections 4 and 5 of the Act provided that the lands or land
scrip should be sold by the States and invested as

‘% * % 3 perpetual fund, the capital of which shall re-
main forever undiminished (except so far as may be pro-
vided in section fifth of this act), and the interest of which
shall be inviolably appropriated, by each State * * * to
the endowment, support, and maintenance of at least one
college where the leading object shall be without exclud-
ing other scientific and classical studies, and including
military tactics, to teach such branches of learning as are
related to agriculture and the mechanic arts, in such man-
ner as the legislatures of the States may respectively pre-
scribe, in order to promote the liberal and practical edu-
cation of the industrial classes in the several pursuits and
professions in life. ’

“And be it further enacted, That the grant of land and
land scrip hereby authorized shall be made on the follow-
ing conditions, to which, as well as to the provisions here-
inbefore contained, the previous assent of the several
States shall be signified by legislative acts:

“First. If any portion of the fund invested, as pro-
vided by the foregoing section, or any portion of the in-
terest thereon, shall, by any action or contingency, be di-
minished or lost, it shall be replaced by the State to which
it belongs, so that the capital of the fund s