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To the Senate and House of Representatives of the C<Y[IVmonweaUhPennsylvania:

of

I have the honor to submit a report and summary of the official!
business transacted by the Attorney General during the two years
ending December 31, 1920. It represents almost entirely the incum·
bency of William I. Schaffer, my immediate predecessor, who w~
commissioned Attorney General on the 21st day of January, 1919,
and who occupied that office until December 14, 1920, at which time
he resigned to become a Justice of the Supreme Court of the Cominonwealth. On the date last above mentioned I was commissioned
as Attorney General to fill the vacancy thus occasioned.
On the 28th day of January, 1919, Honorable Robert S. Gawthrop,
was commissioned First Deputy Attorney General and Honorabl
William M. Hargest, Honorable Emerson Collins, Honorable
Bernard J. Myers and Honorable William I. Swoope were
comm~ssioned Deputies Attorney General. On June 14, 1919, Hon·
orable. Edmund K. Trent. commissioned a Deputy Attorney General
in 1918, until the end of the next session of the Senate, resigned.
He was then appointed a Special 'Deputy Attorney General to attend to departmental matters in the western part of the State. On
June 14, 1919, Honorable Frank M. Hunter was commissioned Depu
Attorney General to fill the vacancy thus created. On June 18, 1920;·
Honomble William M. Hargest resigned to become a Judge of the
Twelfth Judicial District comprising Dauphin County. On the 30th
of June, 1920, Honorable George Ross Hull was appointed to the
place thus made vacant. Frank M. Eastman, Esq., was appointed
a Special Deputy Attorney General to collect escheatable moneys
and property, and George W. Coles, Esq., was appointed a Special
Deputy Attorney General, vice Richard W. Williamson, to collec
moneys due the Commonwealth for the maintenance of the indigent
insane.
~.
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The ratification of the Xineteenth Amendment to the Federal Constitµtion raif'.!ed t.tie qlJestion as to whet}ler a 1>pecial session of the
J... egislatlire was. necessary in orde1' to enable women to vote at the
general election occm~ring in November, .1920. In. August of that
year my predecessor advised the Governor that the effect of this
amendment was to strike the word "male" out of the State Constitution and statutes and that women could, under the existing laws,
qualify themselyes for. and exercise the right of .s uffra ge in the Com·
monwealth at that election. During my incumbency the question
arose whether women were eligible to hold public office in the Commonwealth. On December 22, 1920, I advised the Governor that while the
·Nineteenth Amendment did not l~mit the power of the Legislature or
impose any restrictions upon· this State to prescribe as it might see
fit the qualifica~ions to . hold office therein, yet ha.vin_g effected an
absolute equality of women with men, iu the right to vote, it operated
to complete the destruction of the common law disqualification of
women to hold _office.; and that, therefore, a woman is now eligible
to all public .0ffices in the Commonwealth unless there be some express
constitutional or statutory disqualification.
The Act of July 19, 1918, P. I.... 1049, a\1thorized the construction
6f a Soldiers' and Sailors' Memorial Bridge and pylons as a memorial
to the citizens of ·this Commonwealth who served in the military and
naval forces of the United States in the late Great War. It further
authorized the purchase or conderroiation of property the acquisition
of which is necessary for . the construction of this memorial. A large
number of properties, the titles of which have been search:ed and approved by this Depiart:anmt, have already been acquired by purchase,
and a condemnation proceeding ·i s now pending in the Court of Common Pleas of Dauphin County to determine the amount of damages
to be paid for two tracts of land taken by the Commonwealth.
_',rhe Act of July 18, rn19, P. L. 1053, provided for the construction
. of a permanent office building in the Capitol Park Extension area,
and also for the erection of three temporary office buildings·, and the
widening of Walnut Street. This Department has been called upon
to prepare a lal'ge number of contracts, with their accompanying
bonds, for the performance of the many varied portions of these
public works.
The increased amount of escheatable money recover ed and paid
into the State Treasury makes it proper at thi s time to gin• in deta il
-a report of this branch of the Department's activities.
The Bureau of .E scheats was created on Ap-ril 1, 19~ 7, and immediately prepared· a supplement to the Act approved June 7, 1915,
P. L. 878, effecting a number of necessary amendments to that act.
It then co-operated (with former Deputy Attorney General Hargest)
in the preparation and argument of Union Trust Company v. Powell
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and Germantown Trust Company v. Powell, 265 Pa. 71, and Columbia
National Bank v. Powell, 265 Pa. 85 (1919). The decisions in the
two cases first mentioned upheld the constitutionality of the Act
approved June 7, 1915, P. L. 878, but the decision in the last named
case held that th~ language used in said act was not sufficient to
make the act apply to National banks. This defect was cured by the
passage of .ihe .Act of July 12, 1919, P. L. 926, amending said .Act
of 1915, so as to make it specifically applicable toi National Banks,
which act was drafted by this bureau.
The decisions in the above named cases not having been rendered
until May 21, 1919, it was impossible for the bureau to b~in active
operations until after that date, when they were at once ·entered
upon. It had, however, in the meantime, driafted and secured the
passage of the four .Acts of May 16, 1919, P. J,. pp. 169, 174, 177
and 182.
The first of these acts (P. L. 169), provides for an almost automatic method of taking over, without escheat, of unclaimed funds
in the hands of fiduciaries of all kinds after the settlement of their
final accounts.
The second of these acts (P. L. 174), provides for an absolutely
automatic method of taking over unclaimed distributive shares of
the assets of dissolved corporations. The operation of this and the
preceding 1act has already saved to the Commonwealth $29,753.97
in tb:e informers' and escheators''fees.
The third of these acts (P. L. 177), provides a simple method for
taking over, without escheat, moneys and :[iiroperty made escheatable
under the provisions of any .Act of .Assembly and was passed with
a special view to taking over moneys escheatable under the provisions of the Act of June 7, 1915, P. L. 878, the proceedings for the
enforcement of an ese'h:eat under which act are tedious, expe-nsive
and altogether impracticruble. The collections made by the bureau
have mainly been made under the provisions of this act.
The last of these acts (P. L. 182), amended the .Act of .April 17,
1872, P . L. 62, so as to provide for a simpler method' of securing
refunds of moneys collected under saJid Act of 1872, than was originally provided for by said act.
The work of this bureau is done in intimate connection with a
simHar bureau in thie Department of the Auditor General. The latter bureau prepares and distributes blanks upon which reports of
escheatable items are required to be made, together with necessary
circulars and _instructions, receives and files such reports, card indexes all items reporteil., gives the notices and makes the advertising
required by 1aw, and' prepares court lists of escheamble items which
it transmits to this bureau to be inserted in the petitions for escheat
to be presented to the several courts. Th'e Bureau of Escheats of the
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Auditor General's Department also employs a staff of accountants to
examine the books of corporations subject to the Act of June 7, 1915,
to ascertain items omitted from the reports of such companies, and
obtain other data for the use of that office.
The duties of the Bureau of Eschoots of this Department are naturally confined to the institution and trial of the necessary proceedings for the taking over of esch.eatable moneys ra nd property, the
preparation of the necessary legal papers and the keeping of proper
dockets and records.
During the two years ending December 31, 1920, which covers the
whole period of its activities, this bureau has, in c.o njunction with
the corresponding bureau of the Auditor General',s Department, col·1ected and paid into the State Treasury $300,051.79· of whic!h1amount
$13,974.63 has been refunded to claimants. The percentage of moneys
reclaimed is therefore 4.6, and while the acts under which these
moneys have been collected and said refunds made have not been
sufficiently long in operation to enable an average to be arrived at,
it is not thought that the percentage of refunds of the amounts
collected will be much in excess of the percentage thus far refunded.
In addition to this amount there are unclaimed moneys to the
amount of $21,462.04 for which orders are or are a:hout to be obtained
and which will be paid into the State Treasury in the near future.
'.!.'hie folloiving amounts were collected · respectively under the following named acts above referred to:
Act of May 16, 1919, P. L. 169, ..... . . ; ... .
Act of May 16, 1919, P. L. 174, ........... .
Act of May 16, 1919, P. L. 177, ...... . . ... .

$74,384.92
1,660.93
225,005.94
$300,051.79

To collect the foregoing moneys one hundred and three petitions
and accompanying orders were prepared and flied under the provisions of the Act of May 16, 1919, P . L. 177~ and nine petitions and
orders were prepared and filed under the provisions of the Act of
the same date P. L. 169. The smal] number of petitions drawn
under the latter act is accounted for by the fact that in many instances
fiduciaries paid in moneys voluntarily, thus making it unnecessary
to file petitions, and a considerable amount of money was also voluntarily paid in under the provisions of the Act of May 16, 1919,
P. L. 177, making it unnecessary to file petitions against the companies making such voluntary payments.
In addition to the foregoing, petitions against National banks in
.P hiladelphia County to the number of twenty-four have been prepared and filed, action on which will await the determination of the
constitutionality of the Act of July 12, 1919, P. L. 926, and thirteen
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peHtions to the Orphans' Comt in Philadelphia County w•b ich have
not yet been ordered to be received by that court. These petitions
involve $99,556.31.
No moneys have thus far been collected from N(ational bru;iks
pending a de~ision in several cases in the Court of Common Pleas
for Philadelphia County, No. 5, in which the constitutionality of
the Act of July 12, 1919, P. L. 926, h1a s been raJsed.
The collections of the bureau under the Act of May 16, 1919, P.
L. 177, have been confined to Allegheny, Berks, Dauphin, Franklin,
Lancaster and Philadelphia Counties, but as stated, no collections
from National banks have been made from those counties or elsewhere, and it is thought that the moneys taken over in said counties are not more than fifty per cent. of what should have been
returned and \Vhich will be ultimately received by the bureau. No
petitions have as yet been filed for the taking over of certain increments of interest on trust funds which will aggregate a very large
sum, but investigations preparatory to t!he filing thereof are being
made. Collections under P. L. 169, have naturally come from all
over the Commonwealth.
The expense of this bureau nas been about sixteen per cent. of
the amount recovered, which, however, includes the ,e xpense of organization which was considera!ble.
The object of the Acts of 1919 relative to t11te .t aking over of unclaimed funds without escheat being as much to secure the payment to depositors and' others of moneys which they had forgotten
or were unaware of as it was to take over moneys for the state, it
is of interest to note that of the number of unclaimed funds reported
to the Auditor General's Department 5,796 items were claimed by
and paid to the persons entitled to the same, after notice and advertisement had been given and made by this Depia.rtment. These
items varied in amount from a few cents to several hundred dollars,
so that it is impossible to giYe the exact amount so claimed and
paid without the expenditure of more labor than the subject seems
to make warrantable, but it is s·a fe to S·a y that between $50,000.00
and $75,000.00 has thus been claimed and paid; this in addition to
$13,974.63 which was taken over by the Commonwealth and afterwards refunded as above stated.
The subjoined summary makes r·e ference only to the for~al and
official opinions rendered during this biennial period. These constitute but a small part of the advisory work done by the Depart- .
:r.nent. Legal advice to the heads of State Departments and other
State Officer-s, not requiring the deliverance of formal opinions was
given daily and constantly by way of oral opinions and informai3
correspondence.
1
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Neither doe~ the Summary contain any reference to the informal
hearings 'held before the Attorney General as legal advisor to the
Governor and heads ·of Departments, on such subjects ·as the extradition of persons arres-ted for ' crimes committed outside the State,
the revocation of commissions of Notaries Public, the institution of
insolvency proceedings against banks, insurance companies and
building' and loan associations and the conduct of such proceedings,
the grant' of letters patent and charters of incorporation, the use
of the name of the Commonwealth in quo warranto and mandamus
proceedings and similar matters.
Th:ese informal hearings, held not only at Harrisburg, but also
at Philadelphia and Pittsburgh, in order to accommodate the persons interested, far outnumbered the formal hearings reported in
the summary.
·
Summ<11ry of 1the Business of the Attorney General's Departrnent from
January 1, 1919, to Decerriber 31, 19'20, Inclusive.
'
Quo warranto proceedings in Common Pleas of Dauphin County, 40
Equity proceedings in Common Pleas of Dauphin County, . . . . 13
Equity proceedings in Common Pleas of Philadelphia County, . .
2
Actions in assumpsit instituted by the Commonwealth in tlhe
Common Pleas of Dauphin County, . . . . . . . . . . . . . . . . . . . . . . 18
Orders to show cause, etc. against insolvent companies and
associations, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
6
7
Mandamus proceedings in Common Pleas of Dauphin County, . .
Cases argued in the Supreme Court of Pennsylvania, . . . . . . . . . . 29
Cases argued in the Superior Court of Pennsylvania, . . . . . . . . . .
3
Cases argued in the Supreme Court of the United States, . . . . . .
4
Tax appeals in the Common Pleas of Dauphin County, . . . . . . . . . 31
Bridge proceedings under the Act of June 3, 1895, P . L. 130,
and supplements, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
7
Insurance charters approved by the Attorney General, . . . . . . . . 11
Bank charters approved by the Attorney General, . . . . . . . . . . . 65
Applications for sewerage approved by the Attorney General, .. · 109
Formal opinions rendered in writing, ............ . .... .. ..... 255
Oases now pending in the Supireme Court of Pennsylvania, . . . .
2
Proceedings under Act of July 19, i919, P. L. ·1056A, for refund
of monies erroneously paid into the State Treasury, . . . . . . . . .
1
Proceedings· under Act of May 16, 1919, to procure payment in
the State Treasury of escheatab1e monies, . . . . . . . . . . . . . . . . . .
1
COLLECTIONS.
For 1919, .............. · · · · · · · · · · · · · · · · · · · · · · · · · · · ·
For 1920, ............. · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·

$308,030.55
156,374.59

Total, ........................................ .

$464,405.14
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The amounts collected under the Escheat Acts of May 16, 1919, are
not included in the schedule of collections, inasmuch as the same did
not pass through the department, but were paid direct into the State
Treasury.
·
The Bureau of Maintenance Collections of this department, during
.t he period from January 1, 1919 to December 31, 1920, inclusive,
collected $343,176.34, which amount is included in the collections
made by the department above referred to.

SPECIAL CASES.

Attention is called to the cases in which the Attorney General's
Department was concerned, which involved important issues.

In re Hannis Distilling Company.
'!'his was an appeal by defendant to the Dauphin County Court
from a settlement made by the Auditor General and State Treasurer
for capital stock tax due .the Commonwealth. The defendant was
incorporiated under the laws of West Virginia for the purpose of
"distilling liquors and selling the same at wholesale." The distilling
was done outside the State and the product was brought into Pennsylvania where it was blended and sold. None of its capital was
employed in distilling in Pennsylvania.
The Dauphin County Court held that this company was liable to
the .ten mills tax upon the value of property employed within the
State under the Act of July 15, 1897, P. L. 294, and was not taxable
at the rate of five millsi under the Act of July 22, 1913, P. L. 903.
The Supreme Court affirmed the judgment of the Dauphin County
Court. The case is reported in 26,5 Pa. 376.

Ida Collins vs. Commonwea,lth of Piennsywam4a
Ha,rry C. Swift vs. Commonwealth of Pemisyl'V<llnia.
In the biennial report for 1917-1918, page 14, reference was made
to the above stated' suits, which at the time had not been fully disposed of. These were actions in trespass brought in accordance with
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special Acts of Assembly passed in 1917, authorizing suits against
the Commonwealth to recover damages for injuries alleged to have
been suffered from the failure to maintain, in proper repair, certain
State Highways of the Commonwealth. In both suits judgments were
recovered against the Commonwealth. On appeal to the Supreme
Court, the judgments in both cases were reversed. The Collins case
is reported in 262 Pa. 572, and the Swift case in the same volume,
at page 580.
The Supreme Court in reversing the judgments of the court below
held that in the absence of a general statute assuming sucih, liability,
the Commonwealth was not liable for the torts of its officers and
employees, and that the special Acts of Assembly which authorized
the bringing of these suits were unconstitutional and in violation of
Article III, Section 7, of the Constitution, forbidding special legislation. In 1917 twenty-four similar suits were authorized by the General Assembly, all of which remaining untried, will now terminate.

Nolan vs. Jones et al.

In the biennial report for 1917-1918, page 13, reference was made
to this proceeding which had not then been disposed of. The Superior Court, in 67 Superior Court Reports 430, sustained the constitutionality of the Cold Storage Act of May 16, 1913, P. L. 216.
The plaintiff appealed the case to the Supreme Court, whlch, in an
opinion reported in 263 Pa. 124, affirmed the judgment of the Superior
Court, declaring that this law was a legitimate exercise of the police
power of the State for the protection of public health and did not
contravene the State or Federal Constitutions.

Oomriu>nwealth vs. The Welsh Mount<Wn Mining and Kaolin Matl!Ufac'turing Oo·mpany.

This was an appeal by defendant to the Dauphin County Court
from a settlement made by the Auditor General and State Treasurer
for tax on capital stock. The defendant company w;as incorporated
under the laws of this State for the purpose of "mining fire clay,
fire sand, feldspar and kaolin, with the right to prepare for market
and vend the product of their mine."
In the process of mining, silica rock is taken from the quarry in
large pieces and dumped into a stone crusher, passed into other
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rrushers and through sieves of various size mesh. The rock has no
commercial use or value as such, but when converted into sa.nd;
known in the trade as "silica sand," it has considerable value and
is adapted to particular uses for which it was not adapted as rock.
The question involved was w'hether or not this process was, manufacturing within the meaning of the Act of June 1, 1889, P. L . 420,
as amended by the Act of .June 7, 1911, P. L. 673, which allows exemption from capital stock tax on so much of the capital stock as
is actually and exclusively employed in carrying on manufacturing
within the State.
The Supreme Court, in the opinion reported in 265 Pa. 380, held
that the process in question was manuf,a ;cturing within the meaning
of the Acts of Assembly referred to and affirmed the opinion of the
court below.

Columbia Natiori,al Bank, Union Trust Cornpa.ny, Germantown Trust
Company, Corporations vs. Powell, Auditor General of
the Commonwealth of Pennsyl'IJOIYl,ia.
In the biennial report for 1917-1918, page 7, reference was made
to the equity proceedings brought against Auditor General Powell
by the corporations plaintiff above named, wli?-ch at the time had n-0t
been fully disp osed of. These were bills in equity to restrain the
Auditor General from enforcing the Escheat Act of June 7, 1915,
P. L. 878. The cases turned on the constitutionality of said Act.
The Dauphin County Court dismissed the bills. Appeals were then
taken to the Supreme Court, in 1917, and the latter court remanded
the cases to the Dauphin County Court for re-trial. (See 260 Pa. 181).
The Dauphin County Court again sustained the constitutionality of
the Act and appeals were taken to the Supreme Court. The Supreme
Court again upheld the constitutionality of the Act as to the two
Trust Companies, in an opinion reported in 265, Pa. 71. With regard to the Columbia National Bank it held in an opinion reported
in 265 Pa. 85, that said act only applied to institutions governed
by :the laws of the State and did not apply to National Banks.
1

Commonwealth of P ennsylt,ania vs. John McGlinn Distilling .
Company.
This was an appeal by defendant :to the Dauphin County Court
from the settlement made by the Auditor General and State Treas-·
urer for tax on capital stock. The Commonwealth assessed the de·
fondant, a Delaware Corporation, capital stock tax at the rate of
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ten mills upon the actual value of its capital invested within this
State. The cdmpany claiming it was liable to pay the five mills tax,
appealed to the Common Pleas of Dauphin County which upheld the
contention of the Commonwealth. On appeal .to the Supreme Court
it was held in an opinion reported in 265 Pa. 346, that a foreign
corporation authorized "to manufacture, distill, brew, rectify, refine,
blend and deal in beverages of all kinds both alcoholic and non·
alcoholic," but which is solely engaged in the business of blernjing
and selling whiskey .at wholesale, is subjec.t to the ten mill tax upon
the value of invested capital within the State, under the provisions
Of the Act of July 15, 1897, P. L. 292, Sectjon 2; the test is not the
nature of the business conducted, but whether the corporation in
question was "organized and incorporated for the purpose of distilling liquors and selling the same at wholesale."
The Court furthe!'! held that the Legislature had the right to
classify a corporation, which has, under its char.t er tlhe right to
carry on more than one kind of business, even though it may be
actually engaged in the pursuit of a single ibusiness.

In Re State Highway RouJte No. 72) Appea.l of Ellen K. Watso<n, et al.
In the biennial report of 1917-1918, at page 14, reference was made
to the above stated case, which at the time was in the Superior Court
on appeal and undisposed of. T1hlis was a proceeding instituted in
the Quarter Sessions of Allegheny County to recover damages in
connection with the change of grade in a State Highway. The Commonwe,a lth filed exceptions to the report of viewers on the ground
that it was not liable for damages for the improvement of a State
Highway, where land was not actually taken. The Allegheny County
Court approved the report of the viewers. The Superior Court in
an opinion found in 71 Superior Court Reports 85, l"eversed the
judgment of the ·court below.
The Supreme Oourt, on ap!!fal, in 265 Pia. 369, held that the Commonwealth was not liable for damages by reason of injury caused
to property in the improvement or reconstruction of a State Highway
under Act of May 31, 1911 (P. L. 468), where the former grade has
been changed or altered without the taking or appropriation of land.

In re Howard S. Hwnd, a Pilot.
The Board of Commissioners of Navigation suspended Hand from
acting as a pilot until he should return ,to the agents for a Norwegian vessel, certain pilotage charges found to be illegally collected
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by him. The Philadelphia County Court set aside the decision of the
Board and directed that tlle pilot be reinstated to his former standing. The board thereupon appealed to the Supreme Court, which,
in the case reported in 266 Pa. 277, reversed the court below, holding
that the Board under the Act of June 8, 1907, P. L. 469, had au.t hlority to adjust all differences between masters, owners, and consignees of ships and pilots, involving the actions of the pilot, and
if the latter had collected money to which he was not entitled, the
Bo~d could lawfully suspend him until the money was refunded.

Atlant·ic Refining Company, a Corporation, vs. F. A. VanValkenbivrg,
et al., Board of Mercantile A.ppraisers for Philadelphia County.
'.rhis action is based on a bill in equity filed in Philadelphia County
for an injunction to restrain the assessment and collection of a mercantile tax. The corporation plaintiff appealed :to the Supreme
Court from the decree entered in favor of the defendants, and the
latter court in an opinion found in 265 Pa. 457, held that this company was liable, under the Act of May 2, 1899, P. L. 184, for the
mercantile tax on the "whole value, gross, of business transacted
annually," at distributing stations established at various points,
apart from its main plant, when the orders for certain of its products
came through the main plant, but sale and d'e livery was made through
the distributing stations referred to.

Henry G. (Wasson vs. Cyrus E. Woods, Secretwry of the Commonwealth of Pennsylvania.
The plaintiff was a candidate for the office of Judge in Allegheny
.Oounty and instituted mandamus proceedings against the Secretary
of the Commonwealth to compel him to certify his name for printing
on the official election ballot. At .t he primary clection there were
seven candidates for five vacancies in the office. Six of the candidates, including the pJaintiff, received sufficient votes under the Act
of July 24, 1913, P. L. 1001, amended by the Act of July 8, 1909,
P. L. 745, to constitute them sole nominees for the office at the general election. The Secretary of the Commonwealth proposed to
certify the names of the five receiving tire highest number of votes,
for five vacancies to be filled. The plaintiff claimed that his name
should be certified together with the others. The lower court re·
fused the mandamus.

XIII
The Supreme Court, on appeal, in an opinion found in 265 Pa. 442,
upheld the constitutionality of Act of 1919, P. L. 745, amending
S~tion 13 of the Uniform Primary Law of 1913, P. L. 1001, and
affirmed the decision of the court below.

In re Shenango Furnace Company.
This is an appeal by defendant from the settlement made by the
Auditor General and State Treasurer for tax on capital stock.
The d'e fendant, a Pennsylvania corporation, owns all the shares of
the capital stock of Shenango Steamship Transportation Company,
also a Pennsylvania corporation. Tax was paid on the portion of
the capital stock represented by property l~cated in Pennsylvania,
but no tax was charged or paid on the remainder of the capital stock
represented by property located outside of the State.
The Supreme Court, on appeal, in an opinion reported in 268 Pa.
283, held that the capital stock of a Pennsylvania corporation represented by shares of stock in another Pennsylvania corpioration,
not doing business in the State, and whose .c apital stock is not liable
to taxation here because it was represented by property permanently located outside of the State, i,s liruhle for said tax under
the Acts of January 3, 1868, P. L. 1318, June 1, 1889, P. L. 420,
June$, 1891, P. L. 229, and June 17, 1913, P. L. 507.

In re Hostetter Estate.
This case is based on the claim of the Co~onwealth of Pennsylvania for direct inheritance tax in the estates of Theodore R. Hostetter, Jr., a minor, and Rosetta R. Hostetter, deceased. The Orphans' Court of Allegheny Oounty awarded to the Commonwealth
the amount of its claim for said talx and the executor of Theodore
R. Hostetter, Jr., appealed from this judgment to th~ Supreme Court.
Thlef latter cour:t, in an opinion found in 267 Pa. 193, affirmed the
. decree of the court below. The circumstances of this case are briefly
as follows: Theodore R. Hostetter, Jr., formerly resid'e d in Pennsylvania, and after the death of his father changed his domicile to New
York, where he died during his minority. His father dying intestate,
a ~uardian for the minor's share of the estate was appointed in
Pennsylvania. The minor also inherited' an estate froon a grandmother. The assets of both estates consisted of stocks, bonds, mortgages, and real ~state acquired oy virtue of mortgage foreclosures
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located and secured by real estate within the State o.f Pennsylvania.
All of the property had been continuously kept in Pennsylvania,
and all corpo·r ations whose stock and bonds weve includ'e d in the
assets, withl, a single exception, were Pennsylvania corporatioll!s.
The Sup['eme Court in the opinion referred to held, that tjle general rule that movables follo·w the person is not of univel'.sal application, but depends mainly on the extent of the control the beneficiary has over the estate. The court held that bOth estates are subject to the Pennsylvania direct inheritance tax imposed by Act o.f
July 11, 1917, P. L. 832.

In re Roxford Knitting Company.
'l'h:is is an appeal by defendant from a / settlement made by the
Auditor General and S.tate Treasurer for tax on corporate loans.
Defendant company was a Pennsylvania corporation having its principal office and place of business in the city of Philadelphia. The
Accounting Officers of the Commonwealth charged the company
with tax on an indebtedness represented by promissory notes payable six months after date and owed' to a co-partnership doing a
hanking business. The borrowed money was used by the company
in the purchase of material and in the payment of its employees.
The defendant objected to payment of the tax on the ground that
the indebtedness had been incurred for current expenses, and was
not subject to loans tax. The Dauphin County Court decided that
the corporation was not taxable for State purposes, on this indebtedness, under section 17 of the Act of June 17, 1913, P . L. 507, 516.
The cour t also held th at section 17 of the said Act imposed no duty
on the corporations to collect tax on this indebtedness, inasmuch as
such obligations are taxable under section 1 of the same Act, for
county purposes, which tax is collectible by the local authorities.
The Supreme Court in an: opinion, found in 268 Pa. 266, affirmed
the judgment of the Court below.

Cornmonwea lth vs . L ehigh and N ew England Railroad Company.
This is an appeal by defenda nt from a settlement made by the
Auditor General and State Treasurer for tax on corpo·r ate loans.
The Ac counting Officers of the Commonwealth charged tax on $1 950 .
' in-'
000, car eqmpment
trust certificates or securities, and $900,000
debtedness, r epresented by promissory notes, discounted and negotiated by priva;te bankers. The latter indebtedness was incurred to meet
the company's current expenses.
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The Dauphin County Court denied the liability of the company
for the tax ih question. On an appeal to the Supireme Court, it
was 'h eld in the opinion, found in 26-S Pa. 271, that a corporation
is not taxable for State. purposes on equipment trust certificates
issued in connection with a lease and agreement for the purchas1
of certain railroad equipment and rolling stock, under Section 17
of the Act of June 17, 1913, P. L. 507, 516, inasmuch as such obligations are already taxable under Section 1 of the same Act, which
·imposes a tax for county purposes on "car trust securities." The
court also held that a corporation is not taxable for State purposes on indebtedness represented by promissory notes negotiated
and discounted by private bankers, under Section 17 of the said Act,
inasmuch as 's uch obligations are already taxableffor county purposes
under Section 1 of the sa:me Act.

In re Lanca-ster Electric Light, Heat an<Z, Power Company.
This is an appeal by the defendant from a settlement made by the
Auditor General and State Treasurer for tax on corporate loans.
The defendant corporation was chartered in Pennsylvania. The
accounting officers of the State imposed a loans tax upon that portion of its indebtedness which was represented, not by any obligation
given by it to the person to whom the indebtedness was due, but
appeared only in a statement contained in the company's books ascash advanced to it. The Dauphin County Court held' that this indebtedness was not subject to the loans tax for State _p urposes imposed by Section 17, Act of June l 7, 1913, P. L. 507, but that such indebted,ness· is taxable under Section 1 of said Act, for county pur_poses,. and is properly collectible by the local authorities. From this
judgment the Commonwealth took an appeal to the Supreme Court,
which affirmed' the judgment of the Court below on the opinion filed.
This case has not yet been reported.

Trustees of State Hospital of the llfiddle Co(J)l F'1Jeld of Pennsylvania
1,s. Lehigh Valley Coal Company.

In the biennial report for 1917-1918, page 14, reference was made
to this case, which at the time, had been appealed to the Superior
Court, but had not been disposed of. It arose Qn a case stated ' in
an ·action of assumpsit' brought in Lu2:erne County, to recover ,t he
actual cost of medical; surgical and hosl)'ital services rendered de·
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fondant's employees who were removed to plaintiff's hospital "by
permission of defendant," under the provisions of the Workmen's
Compensation Act of June 2, 1915, P. L. 736. The lower Court
entered judgment in favor of the plaintiff.
The Superior Court, on appeal, in an opinion found in 71 Superior
Court Reports 545, held that an employer is liable for the charges
incident to the caring for ]njured persons who have been sent to a
hospital with its consent, pursuant to Section 306, paragraph "E"
of the Act of June 2, 1915, P. L. at page 742. Lt also held' that the
Act incorporating the hospital in question, while providing . free
treatment for persons injured about 1Jhie mines, etc., did not contemplate the exemption of employers from lawful char,ges incident
to .t he care of injured employees sent to the hospital in accordanee
with the provisions of the Workmens' Compensation Act.
The Supreme Court on appeal affirmed . the judgment of the Superior Court. (See 267 Pa. 474).

I n re Clyde Stearnshi]J Oompany.
This is an appeal by defend'a nt from a settlement made by the
Audltor General and State Treasurer for tax on capital stock. The
defendant company is a foreign corporation engaged in Interstate
Commerce, w'hich leased wharves and a do·ck in the City of Philadelphia, where certain of its equipment was US'ed. The accounting
officers of the Commonwealth charged' it with a tax on that proportion of its capital stock representing its office furniture and appliances for loading and unloading passengers and freight, permanently located in this Sta.t e and employed in transacting its transp<>rtation busiiness. The Dauphin County Court held that the company was properly taxable under Sections 4 and 5 of 1Jb.ie Acts oi
June 8, 1891, P . L. 229, and of June 8, 1'893, amendatory of the Act
of June 1, 1889, P. L. 420, whereby .tax is imposed on the actual
value of the capital stock of domestic and foreign corporations doing
business in the Srtate or having capital or property employed or used
here in any manner. The Supreme Court, on appeal, in an opinion
found in 268 Pa. 278, affirmed the judgment of the Court below/
hold1ng that the t ax was properly assessed and' was not an interference with Interstate Commerce.

Commonwealth vs. Thorne, Neale a;nd Company, Ina.
This is an 3iPPeal from an assessment for mercantile tax arising
under the Act of May 2, 1899, P. L. 184. The case was originally
tried in Philadelphia County. The defendant company is engage41
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in the business of buying and selling coal. It "ought to ernde liability on the greater portion of the tax assessEd', for the reason tha:t
it "·as levied on business wherein it acted as agent for other coal
companies. The sole quest.ion involved was whether the company
condncte11 its hn:siness so as to make it liable to the Commonwealth
rn;; a wholesale vendor for a mercantile tax "for· the whole volume
of its business," on its gross sales . The Superior Court, on nppeal,
in an opinion reported in 7() Superior Court Reports, 599, held that
a vendor, within the meaning of the Mercantile Tax Act, is one who
!mys to. sell, and that a c'orporation with power to buy and s~ll coal
is liable for the mercantile tax on the whole volume of its gross sales.
as provided by Act of May ~. 1899, P. L. 184, where it appears that
it dealt directly with its custoimers; transmitted orders received
from them .t o the coal operator; that shipments were ma.de h~- the
operator according to the company's directions; that the coal was1
charged and billed to the company and by the compan~' to its customers; that it made rthe collections from its cnstomern: that tlw
company never had possession of the coal, but that deliverie.s were
made direct to customers upon its direction, etc. The Court further
held that the company was not acting as an agent under a commission, but was a principal, buying .and' selling on its own account, and
therefore subject to the tax imposed by law. The Supreme Court.
on appeal, in an opinion found in 264 Pa. 408, affirmecl the judgment
of the Superior Court.

J.n re Pennsylrnnia H'ater and Power Company.

This is an appeal by defendant from a settlement made by the
Auditor General and State Treasurer for tax on gToss receipts.
The defendant company was formed by the merging of two Water
and Power Companies. The original companies were both inc.orporated for the purpose of storage and tran·s portation of water and
water power for commercial and manufacturing purpO!ses, and "also
in order that the water power may he supplied to the public to· the
best a.dvant.age. in furtherance of the corporate purposes, the development by the use of the same by electric current and power to
the public." ''L'he present company 1:ras been and is no·w engaged in
snpplying electric c;urrent to the public, individual·s, firms and corporations. The sole question involved in this ca.se was whether a
corporation organized as a Water Power Company is liable to pa~·
the Commonwealth a gross receipts tax on the business of generating
and furnishing electricity for light and power. The Dauphin County
Court held that the defend'ant company was not an Electric Light
C-tt
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Company, within the Act of June 1, 1889, P. L. 420, and was not,
theFefore, subject to tax on its gross receipts1. From this judgment
the Commonwealth has appealed to the Supreme Court and the
appeal will be heard at the May Term 1921.

Com.monwealth of Pennsylv(Jlltia
vs.
Tony Yiglio'tti and Rosie Vigliotti.
This was an appeal of the defendants, to i:lbe Superior Court, from
the sentence of ,t lie Court of Quarter Sessions of Fayette County.
The defend'ants were convicted of selling intoxicating liquo,r s which
contained an excess of one-half of one per centum of alcohol. The
basis of the appeal to the higher court was that the Prohibitory
Amendment to the Federal Constitution, (the 18th Amendment), and
the Act of Congress of October 28, 1919, known as the Volstead Act,
superseded the Act of May 13, 1887, (P. L. 108), known as the
Brooks High License Law.
On account of the great impodance of the subject, fue A.t torney
General filed a brief in the Superior Court. In it he contended· that
the Brooks High Licen:se Law had not been repealed or made inopnative, even though it conflicted with the Federal Constitution and
the Volstead A ct. He argued that the national legisiation covered
only intoxicating liquors containing more than one-half of one per
centnm of alcohol, while the State law included vinous, s;.pd.rituous,
malt or brewed liquors containing any percentage of alcohol, and
that the effect of the Federal amendment and the Volstead Act is
t.o limit the operation of the license granted under the State law
to the sale of non-intoxicating liquors.
The case was argued pefore the Superior Court, on October 11,
1 f!20. and has not yet been disposed' of.

Cou u ty of Pkiladelphia vs. CormnonweaUh of Pen,nsylvania.
In the bienninl r eport for 1917-1918, page 20, reference was made
to this action , which :it the time had been submitted to the Philadelphia Count>- Court. and was awaiting decision. Subs equently a
judgment was r endered' in favor of the Commonwealth, and an appeal
t aken to, the Supreme Court by the County, plaintiff. This appeal
w:is argued at Pittshnrgh, September 27, 1920, and tlle Supreme
Court has ordered a r e-argument o.f the case forl February 14. 192L

XIX
This is an action of assumpsit under the special Act of June 22,
1917, P. IJ. 636, authorizing suit against the Commonwealth for
moneys advanced by the county for the payment of ce~tain expenses
incident to the conduct of the primary elections for the years 19111914, inclusive.
The Commonwealth's clefense is that the special Act under which
this suit was brought is in violation of Section 7, Article III, of the
Cons ti tuti"on of Pennsylvania; that under the Act of March 30, 1811,
5 Smith's Laws 228, this county, as well as any other county, had
the power and privilege of obtaining a settlement and judgment for
the amount due; that thlis Act gave general jurisdktion in srucn cases
to the Dauphin County Court to grant relief: that the Act authorizing the county of Philadelphia to bring suit :was a special Act providing the method of collecting its debt and changing the method
of such collection as to this county alone.
While the Supreme Court, in tl1e case of Tdn OoUin:;; Yi<. the Comm.on wealth, reported in 2·62 Pa. 572, declared unconstitutional the
special Act of Assembly under which that action o.f trespass, wa.s
instituted, the Commonwealth, in the present action of a:s•s umpsit,
contends tha.t Article T. Section 11, of tht> Co·n stitution, must be
c.o nsidered in connection with the 28th clause of Section 7 of Article
III of the Constitution, a nd that the county of Philadelphia had the
power and privilege of obtaining the same relief under the general
Act of 1811, which is given it under the special act of 1917.

The

·Tei~hone

Rate Oases in the State a.n d Federal Courts.

President Wilson, under the Joint Resolution o.f Congress of J-µly
16, 1918, took possession and' exclusive control of the great telephone
and telegraph systems of the United States, as a war emergency
measure, and Albert S. Burleson, Postmaster General, was designated by him to have charge of the United States Telephone and
Telegraph Administratio·n. The latter officirul, in the exercise of ihis
authority, undertook to increase the tolls and rates. The Attorney
General determined', if possible, to prevent thei Postmaster General
from making such increase, in Pennsylvania. Accordingly, on January 29, 1919, he filed in the Da uphin County Court a Bill in Equity
asking for a preliminary injunction against t)le Bell Telephone Company of Pennsylvania.
The Bill of Complaint alleged that the defendant company, in
obedience to the formal order of The Public Service Commission,
had filed with it certain schedules for intrastate rates, which rates
were to be the maximum rates to be charged', and were in operatfo.n
B-tt

xx
at the time of the institution of this proceeding; that the defendant
subsequently no,t ified the Commission, that on and after a certain
date. it would charge and collect for intrastate services under a new
schedule of rates, computed und'er dir.e ction of the United Btates
Tt>legrnph and Telephone Administration, A. S. Burleson . Postmaster General; that from :s1a id date the defendant ib.as charged
and' coJlected for intrastate services tolls different from, and in
rnanv cases in excess of. tolls for the same service, determined by
the Commission. ·T he Attorney General asked for an injunction
resfraining the defendant company from violating The Public Sc>rvice
Company I~aw of 1913, the order of The Public Service Commission
referred to, and also to restrain the defendant from charging and
receiving such tolls until it shall have asked' for and received the
approval of the Commission.
The Court promptly awarded a preliminary injunction, which was
in force until June, 1919, when the same--for reasons which will
hereafter appear-was finally dissolved.
During the pendency of this proceeding, Albert S. Burleson, Postmaster General of the United Sit ates, on April 10, 1919, in the United
States District C011rt for the Eastern District of Pennsylvania, filed
a Bill of Complaint in Equity against The Public Service Commission of the Commonwealth of Pennsylvania and William I. Schaffer,
Attorney General, asking that the defend'a nts be enjoined from interfering in any manner with the plaintiff, or with any telegraph or
telephone company in t.he possession or operation of tl1e plaintiff1
witMn the Commonwealth, in clrnrging and collecting at the rates
prescribed by the official order of the Postmaster General. The Attorney General, in his answer, maintained that the fixing and regulating of rates to be charged and collected by telegraph and telephone companies, is not incident to the prosecution of war, and
that neither the President nor the Postmaster General, plaintiff, had
any legal authority to fix or regulate such rates.
The District Court granted a temporary restraining order, and
on April 15, 1919, granted an interlocutory injunction against the
defendants.
In the meanwhile certain Attorneys General and Public Service
Commissions of other states·. endeavored to prevent the Postmaster
General from increasing telegraph and telephone tolls and charges,
by proceedings in the Courts of their respective States, which finally
reacht>d the United States Supreme Court on ap1p eal. Reference will
be made to two of these proceedings instituted ·b y other States, for the
reason that the Attorney General of Pennsylvania, by permission of
the fatter Court, intervened and filed' briefs as amicus curiae.
The firr;;;t was the proceeding brought by The Public Service Commission of Massachusetts against the New ]}n~la,.:µ,(l Telephone and
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Telegi'aph Company; The Supreme Judicial Court of that State
dismissed, for want of ~urisdiction, the action, the purpose of which
was to enjoin the telephone company from pu,tting into effect the
schedule of intrastate rates fixed by the Postmaster General. The
Attorneys General of six states were permitted' to intervene, and
filed briefs. 'rhe United States Supreme Court, in a short opinion
reported in 250 U. S. 195, affirmed the judgment of the Massachusetts
Court. The second case was that of the Dakota Central Telephone
Company, et al. vs. the State of S. Dakota, et al. The S.t ate of South
Dakota sought to enjoin the telephone company from putting into
effe<;t intrastate rates fixed by the Postmaster General. The Supreme
Court of that State allowed the injunction, but on appeal the United
States Supreme Court, in an elaborate opinion,? reported in 250
U. S. 163, reversed the Dakota Court, and' upheld the authority
of Congress, under the war power, to confer upon the President
by the Joint Resolution, of July 16, 1918, the power ,t o take over and
operate telephone and telegraph systems as a war emergency measure.
It also upheld the authority of the PresideIJ.t to assume such control
under the provisions of the J oin,t Resolution referred to, and held
that State control over intrastate telephone rates ceased with · the
· exercise by the President of the authodty conferred upon him as a
wa:r emergency measure.

Oommowwealth 9f Pennsylvania vs. the State of West Virginia.
On May 5, 1919, the Attorney General, presented a petition to the
United States Supreme Court for leave to file a BiU of Complaint
against the above named defendant. He was authorized and directed
to institute proceedings by a Joint Resolution of the Senate and
House of Representatives of this Commonwealth, approved April
18, 1919, P. I1. 87. The purpose of ,t he proceeding was toi have declared unconstitutional, and to enjoin the enforcement of, a statute
of the State of West Virginia, approved February 17, 1919, whose
operation would discriminate against the citizens of Pennsylvania in
the transportation of natural ga;s' from West Virginia into this State,
thereby endangering the lives and affecting the health, comfort and
;pecuniary ad'Vantage .of the citizens of Pennsylvania. The Court
granted permission to file the bill. June 2, 1919, a preliminary injunction was awarded and subsequently a Commissioner was appointed by the Court .t o take testimony and report the same. This
proceeding isi still pending. Brief reference to this case is found in
40 Supreme Court Reporter, 357.
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In re Gpldwyn Distributing Corporation.
A very important case, settling the pow1er and authority of ,the
Pennsylvania State Board' of Censors over the exhibition of moving'
p1ctures, was the case of Goldwyn Distributing Corporation, reported
in 265 Pa. 335. The question involved was whe,ther on appeal to the
Court of Common Pleas under the Act -of May 15, 1915, P. L. 534,
from an order of disapl)Jroval, on reasonable grounds, of a motion
by the Board of Censors, the whole matter is before the Court d!e
nova, and whether the Court is called upon to sit as super-censors,
in order to review the decisions of ,the administrative body created
by the Act, or whether the Court is: limited to determining whether
the Board has unreasonably and maliciously abused its discretion.
The facts in the case were that a mo,t ion picture film entitled "'J'ihoe
Brand", was submitted to the Pennsylvania State Board of Censors,
under the Act of May 15, 1915, P. L. 534, for approval. The Board
disapproved it because it was the story of a woman who leaves her
husband for an earlier lover, and lives with him for two years w~th
out marriage. 'l'he woman returns and is forgiven by her husband,
who brands the seducer, hence the title.
A re-exrumination was made when the film was again disapproved
by a majority of the Board. The owners of the film rights for the
State of Pen'nsylvania took an appeal, under Sec,t ion 26 of the Act,
to the Court of Common Pleas No. 2, of Philadelphia County. Testimony was taken by the Court, which also viewed the film, and after
hearing argument, filed an opinion that in their judgment .t he picture did not tend to debase morals, reversed the action of the Board
as a1•bitrary and oppressive, and ordered the Bo·a rd to approve the
film as modified by the elimination made by direc,tioru of the Court.
Tih:e Commonwealth appealed' to the Supreme Court.. The case was
earnestly contested by the Film Company, which considered it a
test case involving the whole proposition of the censorship of moving pictures, and retained very eminen,t counsel. The Supreme Court
affirmed the contention of the Commonwealth, and in an exhaustive
opinion reviewed and upheld the powers and authority of the Boa;rd
of Censors under the Act of 1915, and decided that on appeal "the
sole inquiry is whether ,t he Board acted arbitrarily, unreasonably,
and' in such a way as to amount to au abuse of discretion.~' The
Supreme Court also UJYheld the authority of the Board to adopt
reasonable rules and regulations as to the kind of pictures which
would be approved.
Under the supervision of this Department fifty-six prosecutions
for Yiolations. of the Censorship Act of 1915 were brought in Pittsburgh, Pa., s.ixty-oue prosecutions in Philadelphia, Pa., five in To-
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wanda, Pa., and three in Erie, Pa: Fines were levied' in all but six
of these cases, and a large sum collected and paid to the State Treasurer.

In rie North Pe!im Bank.
On July 18, 1919, the Commissioner of Banking took possession of
the North Penn Bank, of Philadelphia, by virtue of the authority
conferred upon him by the Act of May 21, 1919 (P. L. 209). An
examination of the bank made shortly before this date disclosed' the
fact that it was insolvent and the Commissioner of Banking therefore took possession of the business of the bank, because it was in
an unsafe and unsound condition to do business.
Prior to the passage of the Act of May 21, 1919, tb:e affairs of insolvent institutions such as this were administered by receivers appointed by the various courts of common pleas of the Commonwealth.
Immediately after taking poss ession the Commissioner of Banking appointed a Deputy to take charge of ,the affaii>s of the bank
and he, together with the Attorney General's office, immediately
proceeded to liquidate th!e same.
The closing statement of the bank showed ass~ts and liabilities
amounting to $2,455,148.49, and the affai:r~s were found to be in a
very unsatisfactory condition, due to the way in which they had been
managed by the Cashier and other officers of the institution. The
paying teller of the bank had absconded. 'l'he Attorney General's
Department, in connection with the Distric~ Attorney's Office in
Philadelphia, immediately instituted prosecutions against the officers and directors of the bank for perjury, making false statements
to the Banking Commissioner, conspiracy, and' receiving deposits
after the bank was known to be insolvent. Some of these cases have
been tried and the defendants convioted.
In one case, ,t hat of the President, q,n acquittal wa;s had.
Prior to the failure of the bank a large amount of funds had been
deposited therein by the Commissioner of Insurance, as Statutory
Liquid'ator of the Pittsburgh Life and Trust Company, dissolved.
At . the time , ,the bank closed its doors the balance in this account
amounted to $229,000. This balance was secured by a judgment
boud, lllpon which the directors were sureties, and a bond upon which
the Hartford Indemnity Company was surety:. The Attorney General's Department immediately under,t ook the collection of an amount
sufficient to pay this deposit from the individual sureties and the
corporate surety. The corporate surety resisted the claim and the
1
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suit on the bond was tried in the court of common pleas of Philadelphia County and an appeal from the judgment >therein taken to the
Supl'eme Court. Through the efforts of the A,ttorney General's
Department, the assets of the North Penn Bank were sold to the
Phoenix Trust Company, a new corporation which started business
in the building occupied by the North Penn Bank. Under the contract between the Commissioner of Banking and the Phoeni'l: Trust
Company relating to the sale of the assets of the North P.enn Bank,
the assets· were handled by the Phoenix Trust Company by banking
practices, rather than by immediate liquidation, and a very much
larger amount was thereby realized for the depositors of the North
Penn Bank.
Taking :posis ession of the assets of the bank for the purpose of
liquidation by the Commissioner of Banking, was found to be a great
deal less expensive than having a receiver appointed by the court of
Common Pleas.

Willis Collins, Plaintiff, vs. Charles A. Snyder, Auditor General,
Harmon M. Kephart, State Treasttrer, and Du Bois
Hospital, D1t Bois, Pa .. , et al.
Thiis was a Bill in Equity filed by plaintiff in the Dauphin County
Court, against the Auditor General and State Treasurer of Pennsylvania, and against sixty-six defendant institutions all of which institutions were named in various appropriation bills as recipients of
~tiate funds appropriated by the Legislature of Pennsylvania, in 1919.
The complainant asked that these State Officials be enjoined by the
Dauphin County Court from paying out the said moneys.
The Bill alleged that Article III, Section 18, of the Constitution,
prohibited appropriations to "denominational or sectarian" institutions, corporations or associations, and further averred that all the
defendant institutions fell within the prohibited clas\S and asked
that they also be enjoined from receiving the moneySi appropriated.
The Attorney General demurred to the Bill on behalf of the two State
officials charging tha.t the Bill of Complaint was multifarious as to
parties d'efendant, as well as to subject matter. The demurrer alleged
that the Bill on its face attacked the constitutionality of sixty-six
different Acts of A:ssembly making appropriations in varying amounts
to sixty-six different institutions, unconnected with one another; that
the evidence by which the Court must determine whether any single
one of said institutions is sectarian or denominational is separate
and distinct from tlle evidence which must be submitted' in reference
to any other institution. The court, on November 17, 1919, sustained
the Demurrer filed by the Attorney General, and dismissed the Bill.
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Whereupon the plaintiff, on April 8, 1920, instituted five new proceedings1in Equity against the State Treasm:·er and five of the institutions included as defendants to the former Bill, to-wit; The Institution of Protestant Deaconesses, a corporation, St. Timothy's Memorial Hospital and House of Mercy, Roxborough, a co~poration,
Duquesne University of the Holy Ghost of Pittsburgh, a corporation,
the Sisters of Mercy of Crawford and Erie Counties, and the Jewish
Hospital- Association of Philadelphia, a corporation. The new pro·
ceedings were of the same general character as the former one, but
the Auditor yeneral was not included as defendant. The Dauphin
-County Court filed opinions holdin g that the corporate name of the
institution d"oes not render the institution denominational or
sectarian within the meaning of Article III, Section 18, of the Constitution; that to render the defendant ·denominational or sectarian
within the meaning of the Constitution, acts must be done p11rsuant
to powers conferred which are promotive of the tenets and interests
of a particular denomination or sect. The Court found tha t the facts
iu these cases did not establish a denominational or sectarian institution within the meaning of the Constitution, and that, therefore,
the Acts of Assembly makin g a n appropriation to the same are valid.
At this writing these cases have not been reported nor have appeals
been taken to the higher Court.

H. H. Robertson Company, a Corporation, vs.
Glob[] Indemnity Company, a Corporation.
This is an appeal from the Judgment of the Common Pleas of
AHPgheny Oounty arising on a case stated. Judgment was entered
against the Indemnity Company in the Court below, and an appeal
tlwrefrom taken to the Snpreme Court, in which the Judgment of the
lower Court was sustainPd. The case has not yet been reported.
The plaintiff, a subcontractor, sought to recover from the contractor's surety the price of materials furnished by plaintiff in the
course of construction of a sectfon of State highway under the Act
of May 31, 1911, P. L. 46'8. The quei:;tion before the Supreme Court
was as to whether a material man, either in his own name or in tht;
name of the Commonwealth for his use, can recover against the
surety of a bond given the Commonwealth by a contractor under the
provi~ions of the Act above stated. 'fhe Commonwealth was not a
party to the rec(}rd, but on account of the importance of the question
the Attornev General intervened and filed a brief. Thr Commonwealth is n~turally interested in seeing that bonds like the one in
suit shall not he exhausted by persons furnishing labor and inaterial,
who, by the recovery of -a judgment against a defaulting contractor
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engaged on State Highway work, may deplete and exhaust the indemnity on " 'hich the Commonwealth must depend in order to recoup
itself.
The Supreme Court affirmed the judgment of the Court below. The
Court based its decision solely upon the record in this case, and the
Judgment does not in any ma nner affect or prejudice the rights o.f the
Commonwealth, which was not a n original party to this proceeding.

United States of Americct, Oo11iplainant, vs. James · E. Mooney,
M ercnntile A.pzn·aiser, A. Jfon·y Gla-yton, Oownty 'I'reasurer,
1Villiani H. Murphy, D epztty County Tre(ts11re1', and Charles
A. Snyder, Audito1r General of Pennsylvania.
This was a proceeding in Equity brought in the District Court of
the United States for the Eastern District of Pennsylvania. The
United States District Attorney filed hi s Bill of Complaint against
the defendants, asking that the asse:-:srnent of a mercantile tax on
the eating-house and cafe of the complainant, operating througq the
rnited States Shipping Board Emergenc:- F:leet Corporation, be
declared illegal, null and void, and tlrnt tlwy Ile restrained from collecting the sairl mercantile tax. The United States Shipping Board,
authorized by Act of Congress, created a corporation known as the
United States Shipping Board Emergency Fleet Corporation. The
lust named corporation, in 1917, entered into a contract with the
Merchant Ship-Building Corporation for the construction of forty
vessels, the latter corporation being in the agreement designated _as
"agent", and the Emergency Fleet Corporation as the ''owner". Under
this agreement the Merchant Ship-Building Corporation agreed to
construct and m11intain, during the continuance of the contract, buildings, appurtenances, etc., including such commissary and other facilities as the Emergency Fleet Corporation should deem necessary. The
Merchant Corporation, as an adjunct to its i:;hip building operations,
eRtablished an eating-house or cafe, in BuC'ks County, primarily for
the use of its emplo:ves. hut at which such of the public as wished to
dine were accommodaterl. About five per C'ent. of the gross receipts
of the restam·ant were derived from pnhHc patronage, the remainder
coming directly from the employes. Th0 Emergency Fleet Corporation supervises a nd controls all expenditures on account of the
restaurant.
The l\fercan1ile Anpraisn of Rurkfl County assessed a tax against
the Merchant Ship-Building G01·p0ration , agent, as a private corporation doing bnsineRs in Penn:-:ylrnni11 in conrlucting the s:iid restaurant. The Ship-Building Corporation appealed, in the manner pre-
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scribed by the Mercantile License Laws of the State, to the Mercantile
Appraiser and the County Treasurer of said County, constituting a
Board of Appeal. The assessment of the tax was held to be valid,
and the plaintiff thereupon filed his Bill in the United States Court,
asking that the defendants be restrained from proceeding in the
State Courts for the collection of the tax.
Judge Dickinson, of the United States Court, in December, 1920,
declined to interpose between the State taxing authorities a,nd the
Merchant Ship-Building Corporation, the real plaintiff, and dismissed
the Bill for want of equity. 'l'his case has not been reported.

Paul C. Wolff vs. State Highway Cornmissione,ir.
The plaintiff asked the Dauphin- County Court for a Writ of Mandamus against the defendant, alleging that he was the owner of a
motor vehicle which the defendant refused to register under the
provisions of the Act of June 30, 1919, P. L. 678. The defendant, in
his Return, alleged as a reason for such refusal, that the plaintiff
had not complied with all of the provisions of the said Act in that he
neglected or refused to give certain information concerning "lights"
by the application for registration, nor did he make affidavit as to his
age, mental or physical capacity, and experience in the operation of a
motor vehicle.
Judgment was entered for the defendant, on the demurrer filed, on
the ground that the plaintiff had not complied with .the Act referred
to in the preparation of his application for registration. The Court
held that all the questions contained in the application blank prepared by the State Highway Commissioner are necessary in order
that he may possess all the information specifically required by the
Art, and without 'vhich information he could not determine intelligently whether a license should issue.
This case has not been appealed.

In re Jltf. T. Wiilkins et al., School Directors of Mill Creek Township
School District (Erie County).
In this case the Attoi'uey General asked the Dauphin County Court
for a peremptory Writ of Mandamus directed to the defendant
School Directors, seeking to compel them to enforce the provisions of
Section 12 of the Act of June 5, 1919, P. L. 399, relating to the vaccination of school children. The defendants in their Return filed
questioned the jurisdiction of the Court to entertain the proceeding,
the constitutionality of the Act of Assembly, and the propriety of en/01•cing its provisi011s.

XX VIII
Judge Henry, specially presiding, on .Jamrnry 10, lfl:?l, refused the
vVrit of Mandamus. The Court held that it had jurisdiction of tlw
subject matter and the parties in the case, and that the Act of June
18, 1895, P. L. 203, as amended by the Act of 1919, supra, is constitutional, but maintained that said Act provided a full and complete remed)· for its violation, a nd therefore refused the writ.
'l'he other cases in which the Department was concerned are either
of minor im111n·tance or Jrn 1·e not reached adjudication by the
Dauphin County Court, and will be discussed in the succeeding Report, by which time they "·ill in all probability have been finall~·
d i:::;po:::;ed of.
Respectfully submitted,
GEO. E. ALTER,
Attorney General.
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CORPORATION POLICE.
The act of 1865, P. L. 225, does not authorize the appointment of policemen
for express companies.
The constitutional mandate precludes the construction of said act which would
extend its ·provisions to corporations other th an r ailroad companies ; therefore it
is limited to the subject expressed in its title.
The supplementary act of April 11, 1866, P. L. 99, whereby the provisions of
the act of 1865 were extended to certain cases, did not embrace express com. · panies, and hence has no bearing on the question of th1l power to appoint a policeman for an express company.

Office of the Attorney General,
Harrisburg, Pa., February 4, 1919.

Harry S. l\kDevitt, Esq., Private Secretary to the Governor, Harrisburg, Pa.
Dear Sir: There was duly received your communication of the
ult., to the Attorney General; asking to be advised whether
an Exp~ess Company is such a corporation as is entitled to apply
to the Governor for the appointment of a policeman, pursuant to
t~e provisions of the Act of February 27, 1865, P. L. 225.

~9th

Section 1 of said Act provides as follows:
"That any corporation owning, or using, a railroad,
in this state, may apply to the Governor to commission
such persons as the said corporation may designate,
to act as policemen for said corporation."
A careful consideration of the above Act, as a whole, leads clearly
to the conclusion that it was not intended thereby to give to corporations other than !-'ailroad companies the right to have policemen
(I)
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appointed for them. The term "using, a railroad", as employed in
the above Section does not mean using it as a shipper, as by an express company, o~ in other like way, but imports using it in operation thereof, as for example, by a lessee or some operating company
other than the owner. To hold otherwise would be to open the door
to the appointment of policemen for a multitude of concerns. We
are helped to an understanding of the true intent and scope of the
measure by a reference to its title, which reads:

"A.n Act empowering railroad compam,ies to employ
police force."
The provision of the State Constitution in force at the time
the passage of the above enactment, relative to the requirement
the title of a bill, and, as will be noted, being largely the same
effect as the corresponding one in our present Constitution, was
follows:

of
of
in
as

"No bill shall be passed by the legislature containing
more than one subject, which shall be expressed in the
title, except appropriation bills." (Article XI, Section
8, Constitution of Pennsylvania of 1838, as amended in
1864).
That constitutional mandate precludes a construction of the said
Act which would extend its provisions to corporations other than
"railroad companies". It is limited to the subject expressed in its j
title. In an opinion by Attorney General Hensel, reported in 11
C. C. Reports, 438, holding that this Act did not apply to street
railways, it was said:
"I am of the op1mon that an act of this character
should be strictly and not liberally construed, and that
it should not be held to extend beyond the plain and ob·
vious purposes of its enactment, unless such intendment
clearly appears in the Act."
The conditions attendant upon the operation of railroads create
the special needs in their case for their own police force and those
.
'
usmg them as shippers, or pa trons in any ca pacity, enjoy the bene·
fits arising from this policing .which it may be presumed is commonly
adequate for their due protection in such use.
It may be noted that the supplement to the aforesaid Act ap·
proved April 11, 1866, P . L. 99, whereby the provisions of said Act
of 1~65 were extended to certain cases, did not embrace express com·
pames and hence has no bearing on the question here under con·
sideration.

'

j
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In accordance with the foregoing, you are therefore advised that
the said .Act of 1865 does not authorize the appointment of policemen for an express. company.
Very respectfully yours,
EMERSON COLLINS,
Deputy Attorney Genfffal.

REQUISITIONS FROM OTHER STATES.
Pennsylvania will neither grant nor honor requisitions for extradition in cases of
fornication and bastardy.
Under the rules adopted at the Interstate Extradition Conference in 1887, no
demands for extradition of persons charged with petty offences should be made
except in special cases under aggravated circumstances.

Office of the Attorney General,
Harrisburg, Pa., February 13, 1919.
Honorable William C. Sproul, Governor of the Commonwealth,
Harrisburg, Pa.
Sir: This Department has before it the application of the Governor of Massachusetts for · the return to that State of one Spylios
Assimakopulos, charged with the crime of "begetting with child"You have submitted to us this requisition and asked to be advised
whether it should be honored. The crime of "begetting with child"
named in this requisition is essentially the same as that of fornication and bastardy, in Pennsylvania and other states.
At the Interstate Extradition Conference held. in New York, August 1887, it was resolved by the representatives of the several states
there ·assembled, that the Governors of the demanding states should
discourage the proceedings for the extradition of persons charged
with petty offenses, and that, except in special cases under aggravaing circumstances, no demands should be made in such cases.
One of the rules adopted pursuant to that Conference was that
11equisitions should not issue in cases of fornication and bastardy.
This State has consistently observed that rule, and until the rule
is changed at a conference of the gov·ernors of the various states, or
by some other proper advisory al,lthority, so that there can be a
uniform practice on the subject, I think the rule should be adhered
to.

6

OPINIONS OF THE A'l'TORNEY GENERAL.

Off. Doc.

I am informed that prior to 1913 what amounts to fornication
and bastardy in this State was not a crime in Massachusetts. It
was made a crime in that year, and the attitude of the State toward
the offense has been since that time materially cha nged. This is
not so in Pennsylvania. Fornication and bastardy has been a
criminal offense in Pennsylvania since 1860. Notwithstanding it
has been regarded as a crime in Pennsylvania, yet this State has consistently declined to ask for the return to it of persons charged here
with that offense. 1'he uniformity in carrying out the rules of
practice adopted at the Conference in 1887 should not depend upon
the change of attitude in any particular state, because in that event
confusion would be introduced into the matter of issuing and granting requisitions. There might be a comity existing between Massachusetts and Pennsylvania in requisitions for fornication and
bastardy which the other states would not recognize. There might
be a comity between Pennsylvania and Ohio for extradition in cases
of desertion·which other states would not recognize, and so on, as to
other so-called petty offenses. Confusion would be bound to res.ult.
Therefore, it is better that there should be a uniformity of practice as far as possible.
Pennsylvania having adhered to the rules of practice, and having
heretofore declined to grant or honor requisitions in cases of fornication and bastardy. I am of opinion that no exception should be
made in this case.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney Ge;,,eral.

APPROPRIATIONS-EMERGENCY PUBLIC WORKS FUND-LAPSE.
The appropriation to the Em;ergency Public Works Fund did not lapse into
the general fun.d in the State Treasury, on May 31, 1919.

Office of the Attorney General,
Harrisburg, Pa., May 21, 1919.
Honorable William C. Sproul, Governor of the Commonwealth of
Pennsylvania, Harrisburg, Pa.
My ~ear Governor: In your letter of the 20th inst. you ask to
be advised whether the appropriation covered by Section 7, of the
Act of July 25, 1917, P. L. 1193 lapses with the expiration of the
fiscal year ending May 31, 191~.
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This A.ct provides for the extension of the public works of the
Commonwealth during periods of extraordinary unemployment
caused by temporary industrial depression, and appropriates a fund
of $40,000 for that purpose, to be known as the Emergency Public
Works Fund.
The general principle may be stated to be that unless the Act
making the appropriation is of such a nature that it could not have
been expected or intended, reasonably, that the sum appropriated
would be expended, or its expenditure actually contracted for by
the end of the two fiscal years succeeding the meeting of the Legislature, the balance not expended or actually contracted for to be
expended will be deemed to revert to the State Treasury at the end
of the said two years. There is, however, no inflexible rule governing
the matter and when the legislative intent to the contrary is apparent, the rule has no application and the appropriation remains
available, to be expended, within a reasonable time, for the accomplishment of the purpose for which it was made.
There is nothing in the language of this Act which pfaces any
limit on the time within which the appropriation must be expended.
The Act is not phrased in the language which is used in making appropriations for the government for two years, nor is the language
"$40,000, or so much thereof as may be necessary." The appropriation was made ,to the Emergency Public Works Commission "to be
held for the purposes of this act." This language, as well as the
whole purpose of the Act makes it manifest that it was the legislative intent that the appropriation should' remain available for
the purpose of completing the great public work of the Commonwealth when conditions demand it.
There is abundant pTeceden:t for this conclusion, and you are
advised, therefore, that no part of th~ funds appropriated by this
Act will lapse mto the general fund in ·thie State Treasiury on May
31, 1919, but that it will remain available for the purpose of carrying out the provisions of the Act.
I may add that the view herein expressed is in ·.accord with the
principle stated in an opinion of Attorney General Todd, dat<:'d June
15 1908 Official Opinions of the Attorney General, 1907-1908, page
'
'
103.
Very truly yours,

wn. LIAM

I. SCHAFFER,

Attorney General.
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IN RE EXTRADITION OF LUNATIC.
When a person has been judicially determined to be a lunatic, he is a ward
of the State until his disability is removed by proper proceedings in the court
which committed him, and during that period he is not subject to requisition proceedings from an.other State, and could not be lawfully delivered to it.

Office of the Attorney General,
Harrisburg, Pa., July 15, 1919.
Honorable vVilliam C. Sproul, Governor of Pennsylvania, Harrisburg, Pa.
Sir: A requisition was presented to you, from the Governor of
New York, for the return to that State of a fugitive from justice
therefrom, Harry K. Thaw.
A previous requisition had been presented to your predecessor, and
upon a hearing held before Honorable Francis Shunk Brown, then
Attorney General, it was determined that, because of the fact that
Thaw had been found by one of the Courts of Common Pleas of
Philadelphia County to be a lunatic without lucid intervals, the
requisition of the Governor of New York should not be honored.
In the requisition proceeding now 'before you, this :finding of
lunacy and the determination of your predecessor is fully reeited.
The only reason therein alleged for the rendition of Thaw is that"On information and belief, t4e mental condition of
the said Harry K. Thaw has sufficiently improved to
warrant the issuance of a warrant by the Governor of
the State of Pennsylvania for the return of the said
fugitive, Harry K. Thaw, to the County of New York,
to be tried upon the indictments outstanding against
him."
This is based upon the allegation that he had been permitted to
leave the Pennsylvania Hospital for the Insane where he is confined.
A hear'ing was held by me on July 9th, at which appeared Attorneys representing the District Attorney of New York, and Attorneys representing the Committee of the person of Thaw.
At this hearing it developed that the order of commitment issued
by the Court of Common Pleas of Philadelphia County, committing
Thaw to the institution where he is now detained, contained as a
part of the order a direction that he should not be permitted to depart from the institution at any time, except upon the order of the
Court. By duly certified orders of the- Court, it further appeared
that he had twice been permitted, under the Court's direction, and
in charge of a keeper, to visit his mother in Pittsburgh.
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In my opinion, the status of Thaw is today just what is was at
the time of the prior hearing on the first requisition; that is to say,
he is a lunatic without lucid intervals, so determined judicially after
inquisition and full hearing as provided by our statutes. The question as to any change in his condition, if a cha nge sh all t ake place,
is one for the Court having custody of him to determine, and not
for your determination.
I am in full agreement with the conclusion of Attorney Gen€ral
Brown, that a lunatic, judicially determined so to be, is a ward of
the State until his disa;bility is r emoved by proper proceedings in
the Court which committed him; that he is not subj ec t to requisition proceedings from another Stat e a n<l could not be lawfully delivered to it.
I, therefore, advise you that the demand of the State of New
York for the return of Harry K. Thaw to t ha t State for trial should
not, under his present status, be honored:
Very truly yours,
WILLIAM I. SCHAFFER,
·Attorney General.

AUCTIONEERS' LICENSES.
The Act of June 26, 1873, P. L. 332, repealed the Act of April 9, J.859, P. L. 435,
in so far as the latter act authorized the Governor to issue commissions to auctioneers, and hence licenses to auctioneers must be issued by the county treasurer
and not by the Govern.or.

Office of the Attorney General,
Harrisburg, Pa., December 10, 1919.
Honorable William C. Sproul, Governor of the Commonwealth,
Harrisburg, Pa.
Sir: We have before us the request of Robert E. Irwin, Attorneyat-Law, Philadelphia, asking that the Governor issue a commission
as auctioneer of the fourth class, to Henry Brouse, Joseph McConnell
and Daniel Neely, doing business as partners, pursuant to the Act of
April 9, 1859, P. L. 435, upon the payment of five hundred dollars
into the State Treasury, and giving security in the sum of two
thousand dollars.
This is an unusual application. I am advised by the Secretary
of the Commonwealth that th~re has not been a commission issued
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by the Governor under this Act of Assembly for forty years. In an
opinion given to the Secretary of the Commonwealth, dated May 19,
1874 by Honorable Samuel M. Dimmick, Attorney General, he held
that' the Act of June 26, 1873, P. I1. 332, repealed the Act of 1857,
and that "henceforth auctioneers will not be commissioned by the
Uovernor but will receive a license or commission to transact .business from' the treasurers of their respective counties."
The Honorable Lyman D. Gilbert, Deputy Attorney General, advised the Secretary of the Comonwealth, on October 17, 1876, that
"the purpose of the Act of Assembly of 26 of June, 1873, was, in
my judgment, to introduce a uniform rule throughout the Commonwealth upon the subject of the commission or license fee to be paid
by auctioneers, and its passage prevents the Governor from issuing
commissions to auctioneers, even where earlier local laws had
authorized him to do so."
It seems, however, that Attorney General Henry W. Palmer disagreed with this conclu~ion and with the opinii.on of Attorney General Dimmick, and held that the Act of 1873 did not repeal a local
Act of March 10, 1869, authorizing the Governor to appoint an
auctioneer for the borough of Chambersburg. , However, since 1879
no requests for such appointments have been made.
In the case of Oom1nonwealth ex rel. I/ltden vs. Kutz, 0011,nty
Treasurer, 6 Dist. Rep. 571, which was a mandamus to require the
County Treasurer to issue to the relator an auctioneer's license,
.Tudge Endlich, after examining the local laws on this subject in
nerks County under which auctioneers were commissioned by the
Governor, held that i:lh:e Act of 1873 repealed all previous legislatiO'llJ
Including local laws, ,a s to the amount and manner of payment to
be exacted for the privilege of engaging in the auctioneering business,
and that thereafter licenses to auctioneers must be issued by the
County Treasurer and not by the Governor.
It is apparent that, notwithstanding there was a conflict of opinion
between Attorney General Palmer and Attorney General Dimmick
and Deputy Attorney General Gilbert, the opinions of the latter
have been acquiesced in and are consistent with the decision of
Judge Endlich above referred to.
We also acquiesce in the opinion of Attorney General Dimmick
and the decision of Judge Endlich, and advise you that the Act of
1873 repealed the Act of April 9, 18~9, in so far as the latter Act
authorized the Governor to issue commissions to auctioneers.

Very truly yours,
ViTILLIAM M . HARGEST,
Deputy Attorney General

No. 7.
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HERSHEY BROTHERS' APPLICATION.
·A charter will not be granted to a proposed corporation under the name of
"Hershey Brothers," for the purpose, inter alia, of manufacturing and selling chocolate, against the protest of the Hershey Chocolate Company, an. existing corporation organized under the laws of the Co=onwealth, and engaged in the business
of manufacturing and selling chocolate in. the same general locality as that in
which the proposed corporation desires to locate; the granting of such a charter to
the applicant would produce uncertainty and confusion in the public mind.

Office of the Attorney General,
Harrisburg, Pa., December 31, 1919
Hon. William C. Sproul, Governor of Pennsylvania, Harrisburg, Pa.
Sir: I have your communication of the twenty-third instant enclosing an application for a charter to a proposed corporation under
the name of "Hershey Brothers," for the· purpose, inter alia, of
manufacturing and selling chocolate.
A protest against the issuing of letters patent to the proposed
corporation was filed by the "Hershey Chocolate Company",
an existing corporation organized under the laws of this Commonwealth and engaged in the business of manufacturing and selling
chocolate fo the same general locality as that in which the proposed
corporation desires to locate.
After a hearing in the office of the Secretary of the Oommouwealth
in accordance with the rules of that Department, John F. Whitworth, corporation clerk, filed an opinion recommending the approval
of the application and the issuing of letters patent to "Hershey
Brothers."
Your :Excellency now asks to be advised by this Department in
relation to the granting or refusing of letters patent to the proposed corporation.
In considering the application of a proposed corporation its name
becomes of vital importance ,vihen such name is similar to that of
a corporation already in being, and when such P'roposed corporation
intends to engage in the same, or suhstantially the same, business
wi~hin the same locality as that transacted by the one already in
existence, the corporate name is of such importance as to constitute
the sole ground for the refusal of a charter.
I am of opinion that the granting of letters patent to "Hershey
Brothers" to enable them to engage as a corporation in the same
business as that of the "Hershey Chocolate Oompany" in the same
general locality would result in such urucertainty and confusion in
the publiic mind that the charter should be refused. Ample auth-
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ority for this positiop. may be found in the opinion of Attorn~y
General Brown in the case of Sterling C'oal 001npany reported m
45 County Court Reports, page 296.
For these reasons you are advised to refuse the charter.
Yours very truly,
WILLIAM I. SCHAFFER,
Attorney General.

MARRIAGE · LICENSE.
A notary public of one county has no authority to take the affidavits of applicants for marriage license to be issued by the clerk of the Orphans' Court of
another county.

Office of the Attorney General
Harrisburg, Pa., December 31, 1919.
Hon. William C. Sproul, Governor of Pennsylvania, Harrisburg, Pa.
Sir: There was duly received youi· communication of the twentythird instant asking to be advised whether a notary public residing
in one county has authority under the laws of the Commonwealth
to take the affidavits of applicants desiring marriage licenses to be
issued by the Clerk of the Orphans' Court of another County in
which the ceremony is to be performed.
The Act of June 18, 1895, P. L. 202, section 1 provides th.at:
"No person within this Commonwealth shall be
joined in marriage until a license shall have been obtained for that purpose from the Clerk of the Orphans'
Court in the County wherein either of the contracting
parties resides or in the County where the marriage is
performed."
·
This Act which regulates the issuance of licenses is limited to the
County in which either of the parties resides or the County in which
the ceremony is to he performed.
Prior to the passa.ge of the .Act of March 24, 19-05, P. L. 58, parties intending marriage were r equired to appear in person before
the Clerk of the Orphans' Comt or the proper County as fixed by the
Act of 1895, supra. Section 1 of the Act of 1905 amended the Act
of 1895 in its 3d Section by providing, inter alia,

"* * * *
seperately
alderm~n,
township,

or, the parties intending marriage may, either
or together, appear before any magistrate
notary public or justice of the peace of th~
ward or county, .wherein either of the con-
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tracting parties resides, and in the County where the
license is desired, who may, and is hereby authorized,
to inquire of them touching the legality of their contemplated marriage, the age of the parties, the consent of
the parents or guardians when required, and such prior
marriage and dissolution thereof; and such inquiries
and the answers thereto having been subscribed and
sworn to by the parties before such officer may be forwarded to the Clerk of the Court,, who, if satisfied, after
an examination thereof that the same is genuine and
that no legal objection to the contemplated marriage
exists, shall grant a license therefor."
This Act merely changes the procedure in securing a marriage
license by relieving applicants from going .before the Clerk of the
Orphans' Court of the proper County and by permitting them in
certain cases to appear before a notary or certain other persons
qualified to administer oaths or affirmations for the purpose of
swearing to the application. Manifestly this provision of the Act
was passed to relieve applicants of the -inconvenience of journeying
to the County Seat in every case. It does not change the law of 1895
which fixes the Councties in which the license may be issued as the
County in which either of the parties resides or the County of the
performance of the ceremony.
It will be observed that in cases where applicants for a marriage
license desire to secure the same by making application before a
notary public they may not appear before a notary public
in any County, but must appear before a notary public of
the County in which one of t~e parties resides and the County
where the license is desired. The words "where the license is desired" mea n where the license is issued. Therefore, when this method
of obtaining a marriage license is pursued, that is; when the application is made before a notary public instead of directly before the
Clerk of the proper Orphans' Court one of the contracting parties
and the notary public before whom the application is made, and the
Clerk of the Orphans' Court which will issue the license must reside
in the same County. These three facts must concur in every case in
which the application for the license is ma.de before a notary public
and not directly to the Clerk of the proper Orphans' Court.
You are therefor advised that a notary public of one County bas
no authority to take the affidavits of applicants for marriage license
to be issued by the Clerk of the Orphans' Court of another County.
Yours very truly,
WJI,LIAM I. SCHAF F ER,
Attorney General.
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DELAWARE COUNTY.
The special Act of March 22, 1871, P. L. 436, relative to the Delaware County
Prison, was not repealed by the general Act of June 19, 1913, P. L. 528.

Office of the Attorney General
Harrisburg, Pa., February 2, 1920.
Mr. Harry S. McDevitt, Secretary to the Governor, Harrii:sburg, Pa.
Sir: Your letter of Janu ary 22nd, asking for an opinion as to
whether the notice to deliver a convict sentenced to electrocution
should, under a special Act relating to Delaware County, be directed to the Sheriff or to the Warden of the county jail, under the
Acts of Assembly hereinafter mentioned, duly received. In reply
would say, that the special Act of March 22, 1871. P. L. 436, Section
7, provides as follows :
"That the keeper of said prison, appointed and qualified to act, and who shall have entered upon the duties
of his office, he shall, ex-officio, be the keeper of the jail
of Delaware county, and shall have the same power
which by law is now vested in the high sheriff of said
county: Provided nevertheless, That the said keeper
shall and he is hereby bound to deliver unto the sheriff
of the said county, all prisoners who, by virtue of any
sentence, order or decree of any court, he shall be required and directed to receive and take charge of for
the purpose of carrying into execution such sentence,
order or decree."
The general Act of June 19, 1913, P. L. 528, Section 4, provides
as follows:
"Upon the receipt of such warrant the said warden

sha~l, by a written n~tice under his hand and seal, duly

notify the officer havmg the custody of such convict to
deliver such convict to the custody of such warden and
it shall be the duty of such officer to forthwith ~ause
such delivery to be made. Thereupon, and until the
p~nalty of death shall be inflicted, or until lawfully
discharged from such custody, said convict shall be
kept in solitary confinement in said penitentiary. During ~uch .confinement no person except the officers of such.
pemten!iary, the counsel of such convict, and a 's piritual adviser selected by such convict or the members of
the immediate family of such convi~t shall be allowed
access to such convict .without an o;der of said court
or a judge thereof."
This Act of June 19, 1913, has a general repealing clause in Section 11, in these words:
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"All acts or parts of acts inconsistent herewith are
hereby repealed."
The question, therefore, arises in this case, whether the general
repealing clause at the end of the Act of ,June Hl, 1918, by implication
repeals the special Act of March 22, 1871, relating to Delaware
County.
~t has been decided by our Supreme Court that a local or special
act is not repealed by implication by a subsequent general statute
containing inconsistent provisions on the Rame subject, in the absence
of a clear and manifest legislative intent disclosed by the general
act to repeal the local act.
Parkv.:ay Openi1'ig, 249 Pa. 367.
"A local law is presumably passed to meet local and
exceptional conditions, and a general statute is passed
to meet general conditions, but this does not imply that
the local conditions are changed, or that the legislature intended to change the law previously deemed necessary or appropriate to such local conditions."
Commonwealth vs. Brown, 210 Pa. 29.
"Where a prior law is local and particular, and the
later law is general, there is no presumption of intention to repeal the prior law by the later one, but, on the
contrary, this is a very strong presumption that no
such intent existed."
Commonwealth vs. Brou.m, 25 Sitper. Gt. 269.

"A general repealing clause is not to be interpreted,
when standing alone, as evidence of any intention to
repeal prior local laws, unless there is something else
in the act to evidence such intention."
Starr vs Caldtwell, 17 Dist. Rept. 669.
"A local statute is not rei:iealed or affected by a subsequent general act, where neither interferes with the
other and both may be enforced."
Pittsburrgh ftegal Jowrna,l vs. Bruff, 19 Dist. Rept. 591.
We would, therefore advise you that as the special Act of March
22, 1871, relating to Delaware County, has never been expressly
repealed, as it is not inconsistent with the provisions of the general
Act of June 19, 1913, and as both of them can be carried out, this
Act is still in force and that therefore, the notice, so far as relates
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to convicts confined in Delaware County Jail should be directed to
the Sheriff of said County as the person who, under Section 7 of
the special Act of March 22, 1871, P. L. 435, is the legal custodian
of a prisoner sentenced.

Very truly yours,

W. I. SWOOPE,
Deputy .Attorney General.

RETIREMENT ACT.
A clerk appointed by the Auditor General, assisting the Register ot Wills of
.Allegheny County in the collection of the inheritance tax, his compensation being
paid by the State, is a State Employe within the meaning of the Act of June 14,
1915, P. L. 973, as amended.

Office of the Attorney General,
Harrisburg, Pa., March 26, 1920.
Honorable ·w miam C. Sproul, Governor of Pennsylvania., Harrisburg, Pa.
Sir: I have before me the application of H. H. Bengough to be
retired under the Act of June 14, 1915, P. L. 973, as amended by the
Act of June 7, 1917, J;>. L. 559, and the question is, whether Mr.
Bengough is
"State employe" within the meaning of these Acts
of Assembly.

a

The facts a.re as follows:
Mr. Bengough was appointed a State clerk by Auditor General
McCauley, in the office of the Register of Wills of Allegheny County,
and he has been reappointed and has served continuously since
that time.
He "-as a clerk, assisting the Register and Agent of the Commonwealth in all the duties incident to the collection of inheritance tax,
anrl making the monthly report thereof to the Auditor General.
His compensation was fixed from time to time, and the payment
thereof r egularly made by the Stnte, and he was on the payroll of
the Auditor General's Department. I am advised by O. W. Myers,
Chief of the County Pnreau of the Auditor GeneraFs Department,
that his work has been exclnsivel.v confined to the matter of inheritance taxeR due th e Commomvealth, and that he has received no
other compemmtion than that paid to him by the Commonwealth.
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The duties of his position have constantly been increasing because
the inheritance taxes which were collected in Allegheny County have
increased from $200,000, in 1899, when he was appointed, to over
$1,600,000, in 1919.
He is now seventy-four years of age, and is afflicted with almost
total loss of sight, due to cataracts, and is otherwise physically disqualified because of arterio schlerosis and a weakened condition as
the result of a recent attack of influenza.
From the facts herein set out, I have no hesitancy in advising you
that Mr. Bengough is a "State employe" within the meaning of this
Act, although he actually performed the duties of his position in
the office of the Register of Wills of Allegheny County, who was
the Agent of the State for the purpose of the collection of inheritance taxes.
If the Agent of the State had paid Mr. Bengough out of his commissions, quite another question would have arisen, but inasmuch
as he was on the regular pay-roll of the Auditor General's Department, and was -paid out of the funds of the State, he is, in my opinion,
a "State employe."
The papers on file are sufficient to justify you in finding that the
applicant is permanently incapacitated for performing his regular
duties so as to authorize his retirement under said Acts of Assembly.
In that event he should advise you that he holds "himself in readiness to perform special duties in such way-as he may be reasonably
able to do," after his r etirement.
Very truly yours,
WU.iLIAM M. HARGEST,
Deputy Attorney General.

MAGISTRATES IN PHILADELPHIA
In filling a vacancy caused by the death of a magistrate in. Philadelphia, th e
Governor should com.mission a person of the same political party as the deceased
magistrate.

Office of the Attorney General,
Harrisburg, P a., May 5, 1920.
Honorable William C. Sproul, Governor of Pennsylvania, Harrisburg, Pa .
Sir: I have a communication of your Secretary under date of
the 29th ultimo, in which, referring to th e dPath of .John F. McNenny.

2tt
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one of the minority magistrates of Philadelphia County, my advice
is asked whether in fillinO' the vacancy thus occasioned, you should
'
commission a person
of "'the same political party as the deceased
magistrate.
The office of Magistrate in Philadelphia was created by Article
V Section 12 of the State Constitution, which provides that"In Philadelphia there shall be esta:blished for each
thirty thousand inhabitants, one court, not of record, of
police and civil causes, with jurisdiction not exceeding
one hundred dollars; such courts shall be held by magistrates whose term of office shall be six years, and they
shall be elected on general ticket at the municipal election, by the qualified voters at large; and in the election
of said magistrates no voters shall vote for more than
tivo-thirds of the nicrnber of persons to be elected when
more than one a.re to be chosen."
and by the enabling Act of February 5, 1875, P. L. 56. Your power
to fill the vacancy is conferred by Section 9 of that statute, which,
int<'r alia, provides as follows:
"Should any vacancy happen in the office of magis·
trate, either by death, resignation, disqualification, removal, or otherwise, said vacancy shall be filled for the
full term of five years, (now six under the Constitutional Amendment), in the manner hereinbefore set
forth at the next succeeding muni!;!ipal election held in
said City after said vacancy shall happen; and it shall
be the duty of the Governor in the 11ieal/1,time to appoint
and commission a suitable person t.o fill said vaC<JJYWY
until the first Monday of April, (now the first Monday
of January), next succeeding the first municipal election
after said vacancy shall hmppen."
The purpose of limiting the number of magistrates for which an
elector may vote at any election is apparent, and was th~s expressed
by a member of the Constitutional Convention while the section was
under discussion on the floor of the Convention:
"No one would contend here that it would be right or
that all these minor magistrates in a large city
hke this should belong at any one time to any one political party; and this provision was inserted so that the
?Jinor~ty party as :;it p~esent existing would get about
its fair share, taking mto consideration the present
number of the members of the two parties." (Debates
Volume 6, page 330).
'
~roper.

I am of the opinion that your appointee should be of the same
political party as the person whose place is to be filled. This duty,
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while not imposed by an express mandate of the law, is implied
from the foregoing constitutional provision. The minority chose
the decedent as one of its representatives, largely by reason of the
constitutio1J1al provision adopted for its benefit, and that minority
should not be deprived of the representation which it had thus secured, solely through the accident of death.
I note the statement in the letter accompanying your Secretary's
('ommunication, that on the first Monday of January, 1922, thirteen
vacancies will regularly occur in these magistrates courts, of whish
seven will be majority vacancies, or less than the ratio which the
Constitution endeavored to secure. This is a situation, however,
which must be left to the consideration of the electors and should
not be adjusted by you through vacancy appointments. Minority
representation is clearly recognized in certain offices by the law of
this Commonwealth. It was contemplated by Article V Section 16
of. the Constitution, which limited the number of candidates for the
office of Judge of the Supreme Court for which an elector could
vote on one ballot, and by Article XIV, Section 7 of the organic
law which prohibited an elector from voting for more than two
county commissioners or county auditors, and which, as to the filling
of -vacancies, expressly provides that"Any ,ca-s ual vacancy in the office of county commissioner or county auditor shall be filled by the court of
common pleas.of the county in which such vacancy shall
occur, by the appointment of an elector of the proper
county, who shall have voted for the commi.'lsio-ner or
a;uditor whose place is to be filled."
The principle was recognized by the Legislature when, in the
creation of the Superior Court, by the Act of June 24, 1895; P. L.
212, it provided that no elector should vote for more than six candidates on any one ballot for the judges thereof.
Any action by you other than that which tended to preserve the
benefit which the minority had secured through the constitutional
provision, would be repugnant to the spirit of the fundamental law.
You are, therefore, specifically advised that in filling the vacancy
occasioned by the death of Magistrate John F. McNenny, you should
commission a person of the same political party as was the deceased
ma~istrate.

Very truly yours,
W. L. SCHAFFER,
A tt<Yrn<1y <Jen:eraZ.
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IN RE DENTISTRY.
The legislature in authorizing the formation of corporations to carry on "any
lawful business" did not in.tend to include the professions, so that a charter
cannot be granted to practice dentistry. The right to practi.ce dentis~ry i~ in
the nature of a franchise or license, and cannot be sold, assigned or mhented.
It is not a business open to all but a personal right regulated by an act of assembly.

•

Office of the Attorney General,
Harrisburg, Pa., July 14, 1920.

Honorable William C. Sproul, Governor of the Commonwealth,
Harrisburg, Pa.
Sir: I return herewith the application for a charter of the "White
Dentists," which was referred to me with a request for an opinion
ai;; to whether its purpose is within the Acts of Assembly authorfaing the granting of charters.
The application states the purpose to be
"cleaning, treating, extracting, filling, crowning, and
bridging teeth; manufacturing and installing artificial
teeth and rendering the services and attention customary, necessary and usual in dentistry, and oral hygiene;
the same to be performed by duly and legally qualified
dentists."
It is contended that this purpose is within the letter and spirit of
ihe Act of July 9, 1901, P. L. 624, which amends the 18th Section of
the Act of April 29, 1874, P. L. 73, by authorizing the formation of
companies "for the transaction of any lawful business not otherwise
specifically provifled for by Act of Assembly."
As stated by Attorney General Carson in In re Sayre Trackless
T1·01Iey Co., 13 Dist. Rep. 602:

"These words, it must be admitted, are extremely
broad, and their vagueness is not relieved by any attempt at a definition of the words 'lawful business.' On
the surface, the words import any business not contrary
to law; that is not prohibited by law or conducted by
methods not forbidden by law."
The question arises whether the purpose of the proposed corpora·
tion is not unlawful because it contemplates the conduct of an in·
herently lawful business in a method forbidden by law. The mani·
fest and express purpose of the applicants for this charter is to
practice dentistry in the State of Pennsylvania. The right to practir('
dentistry in .t his Rtate is regulated by Act of Assembly. It is in the
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nature of a franchise or license from the State. It cannot be sold,
assigned, or inherited, but must be earned by hard study a nd good
conduct. It is attested by a certificate or license from the Board of
Dental Examiners of the State. It is not a lawful business except
for persons who have complied with all the conditions required by
statute. The practice of dentistry is not a business open to all, but a
personal right, limited to persons of good moral character, with
special qualifications ascertained and certified after a long course
of study and a thorough examination by the Board of Dental Examiners.
Section 3 of the Act of May 3, 1915, P. L. 219, provides, inter alia,
as follows:
"A person shall be deemed to be engaged in the practice of dentistry within the meaning of this Act ....... .
who is manager, proprietor or conductor of a place for
performing dental operations."
The same Act provides in Section 1 thereof, as follows :
"Any person who shall practice dentistry without
having been registered in accordance with the provisions
of this Act shall be guilty of a misdemeanor" etc.
The language of the sections of the Act of 1915 quoted, make it
plain that a corporation which conducts a place for performing dent::tl operations, is engaged in the practice of dentistry. It is imposidble for a eorporation to be examined as to its fitness to practice
dentistry. It cannot secure a license so to pradice. As these conditions cannot be performed by a corporation, it follows that the practice of dentistry by it is an unlawful business for a corporation to
engage in. Manifestly, it was not the intent of the Legislature, when
it undertook to regulate the practice of dentistry, and to issue licenses for the practice thereof, that others than natural persons
should receive a license to practice.
I am not unmindful of the fa.ct that there is precedent in Pennsylvania for the granting of a charter to a corporation whose purpose i~ to practice dentistry. I believe, however, that such corporations are formed for the purpose of evading the provisions of
the law regulating the practice of dentistry.
I am of opinion that the Legislature in authorizing the formation
of corporations to carry on "any lawful business," did not intend to
include the professions.
When the provisions of the law regulating the practice of dentistry
are read in connection with the law relating to the forming of business corporations, it is obvious that they do not relate to the same
subject-matter.
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If there ever was any justification for the granting of a charter to
a corporation whose purpose was to practice dentistry, on the ground
that it was la>vfnl business the Art of 1915 referred to, makes it un' a proposed corporation whose purpose
lawful to grant a charter to
is to practice dentistry in this State.
You are advised, therefore, not to issue the letters-patent to the
White Dentists, as applied for.

Very respectfully yours,
WILLIAM I. SOBAFFER,

Attorney General.

CHARTERS.
The College of Dental Prosthesis cannot be incorporated nnder the general
incorporation Act of April 29, 1874 and its supplements, but the application
for its incorporation must be submitted to the College and University Council
as required by the Act of June 26, 1895, P. L. 327.

Office of the Attorney General,
Harrisburg, Pa. August 3, 1920
JJarry S. McDevitt, Esq., Private Secretary to the Governor,
Harrisburg, Pa.
Sir: Your communication of July 28, 1920, enclosing an application for a charter for the College of Dental Prosthesis, to be formed for
the purpose of giving oral and clinical instruction in prosthetic and
all branches of dentistry, including dental surgery, and in the making
of dentures, crowns and bridges; to give post graduate courses of
instruction, and to award certificates of proficiency and diplomas
to its students who have successfully attended its courses of instruction, an<l asked to be advised if such charter can be granted by the
Governor, duly received.
In reply would say that under the Act of June 26, 1895, P . L. 327,
Section 1 provides that"All institutions of learning hereafter to be incorporated as colleges, universities or theoloo-ical seminaries
with. powe; to con~er degrees (xx) i; art, pure and
apphed science, ph1losophy, literature, law, medicine
and theology, or. any of them, shall be incorporated in
the manner hereinafter set forth with general power as
follows:"
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The application here is for the incorporation of a college to teach
Dental Prosthesis and other branches of surgery connected with the
practice of dentistry, and to award certificates of proficiency and
diplomas.
A diploma is defined" .. to be a document bearing record of a degree conferred by a literary · society or educational institution;
in short, a statement in writing under the seal of the institution, setting forth that the stud.e nt therein named .
has attained a cerain rank, grade, or degree in the
studies he has pursued. State v. Gregory, 83 Mo. 123,
130, 53 Am. Rep. 565."
In other words, a dipl01ma is synonymous with the conferring of a
degree and brings the proposed institution, which intends to award
cliplomas, directly under the provisions of the Act of 1895 aforesaid.
You are therefore advised that the proposed application for a
charter for the College of Dental Prosthesis should be submitted to
the College and University Council, and such an institutiop. cannot
be chartered under the act approved April 29th, 1874, and \ts supplements.

,.. r, '-~

Yours. truly,
WILLIAM I. SWOOPE,
Deputy A.ttorney General.

THE 19TH AMENDMENT.
The effect of the adoption. of the 19th Amendment is to strike out of the Pennsylvania Constitution and laws the word "male," so that now the State Constitution in reality reads. . ''Ev~ry citizen twenty-one years of age possessing the
qualifications (enumerated in it) will be en.titled to vote at all elections;" but as
it does not operate t9 cha,nge, alter or abrogate any other qualification, it will be
incumbent upon worn.en who desire to vote to proceed to qualify themselves for
the exer.cise of the right ·p recisely as men must qualify for its exercise. Hence,
under existin.g laws, the right to vote at the general election in November, 1920, is
vested in all women of the ·State who possess the necessary qualifications, and
who pay a county tax and are enrolled and registered.

Office of the Attorney General,
Harrisburg, Pa., August 19, 1920.
Honorable William 0. Sproul, Governor of Pennsylvania, Harrisburg, Pa.
Sir: Responding to your request for my opinion whether, in view
of the ratifica6.n of the Nineteenth Amendment to the Federal Con-
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stitution granting suffrage to women, they can, under existing laws,
qualify themselves for and exercise the right of suffrage in the Commonwealth of Pennsylvania at the general election to be held in
November, 1920, I advise you as follows:
The analogy, in respect to the principle involved in the question
under consideration, between the Fifteenth Amendment to the Constitution of the United States and the Nineteenth Amendment tbereto is so complete that the decisions as t? the effect of the former
upon the Constitutions and statutes of the several States are definitely applicable and controlling in the case of the latter. It has
been abund'a ntly and decisively held that the Fifteenth Amendment
nullified any constitutional or statutory provision denying to anyi
one the right of suffrage on the ground of race, color or previous
condition of servitude. In like manner we must conclude that the
Nineteenth Amendment renders nugatory any provision in our State
Constitu.t ion or laws limiting or restricting suffrage to male citizens,
or which is repugnant to an exercise of that right by women.
Speaking of the effect upon State Constitutions and State laws of
the ratification of the Fifteenth Amendment to the Federal Commtution, the Supreme Court of the United States said, in Neal vs.
Delaware, 103 U. S. 370:
· "Beyond question the adoption of the Fifteenth
Amendment had the effect, in law, to remove from the
State Constitution, or render inoperative, that provision
which restricts the right of suffrage to the white
race. ·* * *"
Further, the opinion authoritatively declares:
"The State recognizes, as is its plain duty, an Amendment to the Federal Constitution, from the time of its
adoption, as binding on all of its citizens and every department of its government, and to be enforced within
its limits, without reference to any inconsist~nt provisions · in its own constitution or statutes."
And in (Juinn v. United StMes, 288 U. S. 347, decided so late as
June 21, lfl15, the Supreme Court of the United States, citing and
rea!firming N ea/ vs. Dela'ICa11·e, spoke thus through its present great
Chief .Justice:
"As the command of the Amendment (the Fifteenth
Amendment) \n1s self-executinrr and reached without
legislative aetion, the conditions of discrimination
against which it was aimed, the result might arise that
as a consequ<:>nce of the strikina down of a discriminat'.
ing clause, a right of suffrage '~'ould be enjoyed by rea-
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son of the generic character of the provision which
would remain after the discrimination was stricken
out. * * * * A familiar illustration of this doctrine resulted from the effect of the adoption of the Amendment on State Constitutions in which, at the time of
the adoption of the Amendment, the right of suffrage
was conferred on all white male citizens, since by the
inherent power of the Amendment the word 'white' disappeared and therefore all male citizens, without discrimination on account of race, color, or pre.vious condition of ser\"itude, came under the generic grant of
suffrage made by the state."

In MyerJJ vs. Andersori, 238 U. S. 361, the Supreme Court of the
United States, again speaking through its Chief Justice, said:
"But the fifteenth amendment by its self-operative
force obliterated the word 'white,' and caused the qualification therefore to be 'every male citizen.' "
The Court further said:
0
' The fifteenth amendment by its self-operative force,
without any action of the state, changed the clause in
the Constitution of the State of Maryland conferring
suffrage upon 'every white male citizen' so as to cause
it to read 'every male citizen,' "

and held that the effect of the amendment could not be changed
by any antecedent or subsequent legislation.
The Fifteenth Amendment to the Federal Constitution provides:
"The· right of citizens of the United States to vote
shall not be denied or abridged by the United States or
by any State, on account of race, color, or previous
condition of servitude."
The legal effect of the adoption of this amendment was to strike
out of the State Constitutions and laws all provisions which confined suffrage to the white race.
The Nineteenth Amendment is worded in language similar to the
Fi(teenth"The right of citizens of the United States to vote
shall not be denied or ab.ridged by the United States or
by any State on account of sex."
The effect of the Fifteenth Amendment having been decid ed to be
to strike the word "white" out of State Constitutions a nd laws, it
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follows that the result flowing from the adoption of the Nineteenth
Amendment is to strike out of Pennsylvania's Constitution and laws
the word "male" so that now our State Constitution in reality reads:
"Every citizen twenty-one years of age, possessing the
qualifications (enumerated in it), shall be entitled to
vote at all elections."
While the Nineteenth Amendment inhibits the State from making
sex a qualification for voting, and consequently as part of the supreme law of the land wholly eliminates such qualification therefor,
it does not operate to change, alter or abrogate any other qualification, under our laws and Constitution, entitling a citizen to vote.
It will be incumbent upon the women to proceed to qualify themselves for the exercise of this right precisely as men must qualify
for its exercise. In other words, the measure of qualification will
be exactly the same for men and women. These requisites, as enumerated in Section 1, Article \TIII, of the Constitution of Pennsylvania are as follows: ("subject to such laws requiring and regulating the registration of electors as the General Assembly may
enact")1. Citizenship of the United States at least one month.
2. Residence in the State one year immediately preceding the
election, or having been previously a qualified elector or native born
citizen of the State and having remo,·ed therefrom and returned
within six months.
3. Residence in the election district two months immediately preceding the election.
4. Payment of a State or county tax if twenty-two years of age
and upwards, which· shall have been assessed at least two months
and paid at least one month before the election.
A11 women, therefore, possessing these constitutional qualifications are eligible to vote. All of these requirements may be in·
herently possessed by a woman, except assessment, registration and
the payment of a tax.
The question then arises, can women, under the law as it now
stands, be assessed, pay a tax and register where registration is
required.
The Acts of Assembly on the subject of assessment, liability to
taxation and registration, beginning with the Aet of April 15, 1834,
P. L. 509, point out a method by which all citizens of the Commonwealth can be assessed, pay taxes and r egister. No one who. is a
citizen, and, of course, women are just as much citizens as men, can
be denied the right to be assessed, to pay taxes, to be enrolled or to
be registered in accordance with the law. Indeed, the Constitution
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provides that all laws on the subject of elections "shall be uniform
throughout the State," and it will now be incumbent upon county
commissioners, assessors and registration officers to meet the condition which has arisen out of the enfranchisement of women, and
to afford every facility to them to q_ualify themselves as electors.
It is urged that the women themselves shall be diligent to see that
they are assessed in due time and form. They should not be content to assume that this will be done, but everywhere make inquiry
to see that it actually has been done. The situation is a novel and
unprecedented one in our Commonwealth, and without their vigilant
and intelligent co:operation it may happen that many assessors, however faithful or anxious to do their full duty will overlook some
names.
It being obvious from a reading of these Acts that women can be
assessed and have the right to pay a county tax, and it being the
duty of county commissioners and the assessors throughout the
State to see that they are enrolled and assessed and do pay a tax,
and this enrollment and ta.'r payment, when otherwise qualified, in
boroughs and townships entitling them to vote and to register in
cities, I am of the opinion that under existing laws the right to vote
at th.e general election in November is vested in all the women of
the State who possess the necessary constitutional qualifications, and
who pay a county tax and are enrolled and register.
Yours very truly,
WILLIAM I. SOHAFFER,
Attorney General.

CHARTERS.
Public policy requires the refusal of a charter to Samuel Shuman under the
name of "Jacobs." This is a family name, and it daes not indicate a corporation,
nor does it have individuality.

Office of the Attorney General,
Harrisburg, Pa., October 6, 1920.
Honorable William C. Sproul, Governov of the Commonwealth,
Harrisburg, Pa.
Sir: I have before me the application of Samuel Shuman and
others for a charter and the granting of letters patent to them under
the name "Jacobs", together with your request to be advised whether
a charter should be granted.
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There is one objection to this proposed charter, in my judgment,
which requires its refusal. The name "Jacobs" is a family name. The
name does not indicate that it is a corporation, nor does it possess
any individuality. The gra nting of a charter under such an appel·
lation would give sanction to .a practice which would encourage
others to preempt a family name as a corporate name, and thus ex·
elude others of the same name from the use thereof.
I am advised that in some States there is legislation forbidding
a corporation to take the name of a person without adding the word
"company" or "corporation". It has been held in some juris.dictions
that a proposed corporation may not adopt the name of a person
as its name, over his protest, and where it does so it is liable to
him for the subsequent damages. See C. H. Batchelder & Co. vs.
Batchelder, 220 Mass. 42.
While I have not found in this or other jurisdiction any pre
cedent covering the precise question before you, I am of opinion
that sound public policy requires the refusal of this charter.
Very truly yours,
WILLIAM. I. SCHAFFER,
Attorney General.

IN RE CHARTER NAMJDS.
While there seems to be no objection to the use of a family or historic namu
as a part of a corporate name, to incorporate a historic or other revered name
alone for purely commercia l r easons, is entirely different. It fails to commend
itself to one's sens e of propriet y and offends against good taste and sound public
policy. Application. for charter for a gener a l or department store und·er the name
of "Ben Franklin, Inc.," r efused.

Office of the Attorney General,
Harrisburg, Pa., October 6, 1920.
Honorable William C. Sproul, Governor. of the Commonwealth,
Harrisburg, Pa.
Sir: I have before me the application of certain persons to secure
a charter for the purpose of conducting a general or department
store under the name "Ben Franklin, Inc."
You ask to be advised whether this charter should be granted.
There seems 1.o be a growing tendency to incorporate companies
under the name of some historic character. The tendency should
be curbed without delay. The field from which to select names of
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corporation is so broad that no possible hardship will follow the
r~fusal to establish a precedent which will result in encouraging

applicants for charters. to select names of this kind. To permit the
forming of a corporation to conduct the character of business indicated by this application, under the name of "Ben Franklin, Inc."
tends to commercialize the name of a great national character, and
one especially revered in Pennsylvania.
It seems to me that the case is entirely different from the granting
of a charter under such a name as "The John Hancock Insurance
Company". While there seems to be no objection to the use of a
family or historic name as a part of a corporate name, to incorporate an historic or other name alone is essentially different. It fails
to commend itself to one's sense of propriety, and offends against
good taste and sound public policy.
·
I recommend, therefore, that the application for this charter be
refused until an appropriate naime is selected.
Respectfully yours,
WILLIAM. I. SCHAFFER,
Attorney General.

IN RE WOMEN OFFICE HOLDERS.
Women, in the absence of a constitutional or statutory provision specifically
disqualifying them from holding office, are now eligible to hold public office
in Ben.nsylvania. The XIX Amendment to the Federal Constitution abrogated
any contrary common law rule.

Office of the Attorney General,
Harrisburg, Pa., December 22, 1920.
Honorable William C: Sproul, Governor of the Commonwealth,
Harrisburg, Pa.
Sir: I am in receipt of your communication of the 16th instant
asking to be advised whether a woman is eligible for appointment
to fill a vacancy in the office of Clerk of the Court of Quarter Sessions of the County of Luzerne.
Your inquiry raises the general question of the eligibility of women
to hold public office in this Commonwealth.
Section 3 of Article X of the Constitution makes women "eligible
to any office of control or management under the school laws of this
State." This is not to be construed as implying that they are necessarily excluded by the Constitution from all other odllces upon the
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principle expressio unius est exclusio alterius, but simply as inhibit·
ing the Legislature from disqualifying them from becoming scho.ol
officials. The Legislature has so interpreted ·it in the act authorizing
their appointment to the office of notary public.
Under the common law women were disqualified from holding public office, and pursuant thereto this Department, from time to time,
held them to be ineligible for certain offices. Attorney General
Kirkpatrick in an extensive review and citation of the common law
authorities decided that a woman was ineligible for the office of
notary public, (Attorney General's Reports, 1881-1888, page 'i);
Attorney General Carson ruled that they were ineligible for the of·
fice of commissioner of deeds, (A.ttorney General's Reports, 19031904, page 351); and Deputy Attorney General Cunningham for that
of mercantile apprah:;er, (22 District Reports, 182) .
These opinions are entitled to the great weight justly attaching
to all the utterances and deliverances of the learned officials delivering them. In my opinion, they correctly stated the law at the
time of their rendition, but we now face a changed situation arising out of the extension to women of the right to vote by virtue of
the Nineteenth Amendment to the Federal Constitution. While the
Nineteenth Amendment does not limit the power of, or impose any
restriction upon, the States to prescribe, as they may see fit, the
qualifications to hold office therein, yet having effected an absolute
equality of women with men in the right to vote, can we deem their
common law disqualification to hold office longer in force? Had our
own State, by amendment to the Constitution, conferred the right
to vote upon women, it could scarcely be doubted that it would have
operated also to vest them with the right to hold office in all cases
where there was no specific provision to the contrary. The reason
upon which the common law disqualification of a woman to hold
office was based disappeared when she was vested with the right
to take part in the government as a voter. A rule valid in view
of her status as a non-elector was rendered invalid upon her attaining the franchise of an elector. Under our scheme of government
the right of a citizen to take part in the work of government as an
elector implies the further attribute of eligibility to participate
therein as an office-holder, in the absence of a disability specifically
imposed. It certainly would be anomalous to have one-half of the
voting citizens of the Commonwealth ineligible to hold an office for
which they may vote, solely for a reason ;hich by the supreme law
of the land is expressly inhibited as a ground for denying them the
right to vote.
I am of the opinion that women, in the ahsence of a constitutional
or statutory pro\'ision specifically disquaiifying them ·rroin h~lding
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an office, are now eligible to hold public office, and that any common
law rule to the contrary is abrogated. The obligations and duties
resting upon women as voters are precisely the same as those in the
case of men, and a rational construction of our laws leads to the
conclusion that the privileges of citizenship should be measured by
the same standard for both.
Since there is no constitutional or statutory provision specifically
disqualifying a woman from holding the office of Clerk of the Court
of Quarter Sessions, you are advised that she is eligible to be appointed thereto.
Yours very truly,
GEORGE E. ALTER,

Attorney General.
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TAXATION OF WRITS.
Original writs issued out of the County Court of Allegheny County are subject
to the tax of fifty cents imposed by Section 3 of the Act of April 6, 1830, P. L.
272.

Office of the Attorney General,
Harrisburg, Pa., January 29, Hl19.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: . This Dep·a rtment is in receipt of your favor asking whether
the writs issued out of the County Court of Allegheny Counrty are
taxable.
Section 3 of the Act of April 6, 1831(), P. L. 272, provides:
"That the prothonotaries of the courts of comrmon
pleas and of the district courts, and the prothonotary
of the supreme court having original jurisdiction, and
the court of nisi prim~ of this Commonwealth, shall demand and receive on every original writ issued out of
said courts, (except the writ of habeas corpus,) and on
the entry of every amicable action, the sum of fifty
cents; on every writ of certierari issued to remove the
proceedings of a justice or justices of the peace or aldermen, the sum of fifty cents."

.

It was evidentlv the legislative
. intention to provide a tax of fifty
cents upon every original writ which issued out of every com·t in
this Commonwealth. The Act of May 5, 19-11, P. L. 198, which
created the County Court of Allegheny County, provided, by the 5th
Section, which was amended by the Act of May 14; 1915, P . L. 505,
that "the prothonotary of Allegheny County shall be the clerk of
the court hereby created and shall assume and perform all the duties
of clerk thereof."
Section 19 of said Act, as amended by the Act of April 2, 1913,
P. L. 21, provides:
''The fees and costs for all witnesses. 'UYl"its, entries,
·and other services charged for, shall be the same in
amount as the charge for tlrn corresponding fee, writ,
entry or service in the .c ourts of common pleas and
quarter sessions of said county."
(35)
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I a.m therefore of opinion and so advise you, that o,r iginal writs
issued ~ut of the' County Court of Allegheny County, are .subject to
the tax of fifty cents imposed by Section 3 of the Act of April 6,
1830.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney General.

MEADVILLE DISTILLING COMPANY'S LICENSE.

DISTILLING COMPANIES-LICENSE
A distilling company which did not distill during the year 1918, un.d desires
a state license to sell its product on hand from preYious years, should pay a
license fee of one hundred dollars, under the Act of Jnly 30, 1897, P. L. 464.

Office of the Attorney General,
Harrisburg, Pa., February 24, 1919.
Ilonorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: Your favor of the 17th inst., addressed to the Attorney Gen·
eral, is at hand.
You ask to be advised as to what amount the Meadville Pa. Dis·
tilling Company should pay for a license for the year beginning
March 1, 1919.
The facts I understand to be as follows:
The Meadville Pa. Distilling Company has been operating a dis·
tillery for a number of years, at Meadville, Pa. For the last three
years no license has been granted by th-e Court of Crawford County,
hut the distillery has been paying its State license and selling to
dealers in quantities of not less than forty gallons. The company
paid $1500 for the license year ending March 1, 1918, and $1,000
for the license year ending March 1, 1919, pursuant to the Act of
.Tuly 30, 1897, P. L. 464.
Owing to the order of the President of the United States of
September 8, rn17, no di stilling was done by this CO'Illl[l'any during
the year 1918. The company now desires a license to dispose of the
surplus stock which it has on hand.
Under existing laws the sale of whiskey must be stopped on July 1,
1919, and therN1fter no wh,ic;kpy cf!n be sold until peace is officially
declared. In :rny event, because of the adoption of the Prohibition
Amendment, th0 mannfachir0 and sale of whiskey cannot be carded
ou after Jaunary 16, Hl20.
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The Act of July 30, 1897, P. L. 464, provides for a graded license
fee to be paid, based upon the annual production "in the preceding
year."
·
It provides, among other things,-

"Each distiller, :the annual production of whose distillery in the preceding year was less than fifty barrels,
shall pay annually a license fee of one hundred dollars."
From this amount the license fee is graded, for distilleries, up
to $2,000.
The Act also provides that:
"All distilleries and brewerfes established and located
in any part of the Commonwealth, shall pay a Hcense
fee of $1,000 for the first year."
·
The theory upon which the Act of 1897 is drawn, is that the annual production should determine the amount of the license fee. A
new distilling company is required to pay $1,000 in lieu of a fee
based upon production, but thereafter the annual production determines the amount of the fee. This distilling company paid $1,000
for a license which expires March 1, 1919. It did not distil during
the year 1918. It now desires a licensf:l to sell the product which it
distilled in 1917.
The license of $1,000 which it paid for the year ending March 1,
1919, covers the production of the whiskey whi1ch it now desires to
sell. It is not a new distillery, and therefore is not subject to the
license fee of $1,000 for such distilleries. It has yearly paid the
license based upon the preceding year in which it was distilling.
The situation is one which was not contemplated when the Act
of 1897 was drawn. That Act contemplates a license based upon the
annual production "in the preceding year." There was no such annual production in this case. The distillery is not a new distillery
and yet it has paid a license based upon all of the whiskey which it
has heretofore produced. Being an old distiller;}", and its product
being less than fifty barrels, in the preceding year, I am of opinion
that it comes within the provision of the Act of 1897 which provides that each distiller whose annual production was less -than
fifty barrels in the preceding year shall pay an annual license fee
of $100.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney General.
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DEPUTY SUPERINTENDENT OF PUBLIC INSTRGCTION.
The duti es of the superintend ent of public instruction may, pending a vacancy,
and pursuant to the Act of March 22, 1917, P. L. 11, be lawfully performed by
either of the two deputy superintendents, since they hold equal rank and both stand
n ext in authority to the head of the departmen.t; and, as both cannot peiform those
duties, the Governor may indica t e which of the two should act.

Office of the Attorney General,
Harrisburg, Pa., March 19, 19HJ.
Honorable Charles A. Snyder, Auditor General, Harrisburg, P 'a.
Sir: There was duly received your communication of the 19th
inst., relative to the right of Mr. C. D. Koch, D~puty: Superintendent
of Public Instruction, to act as Superintendent of Public Instruction
during the existing vacancy in that office.
From your communication it appears that Mr. Koch has informed
your Department that the Governor has designated him "as the
deputy to conduct the affairs of the Department of Public Instruction, pending the appointment of the Superintendent to succeed the
late Nathan C. Schaeffer."
You ask to be advised whether according to law, Mr. Koch is
authorized to act as Superintendent of Public Instruction and perform the duties of that office, including the drawing of warrants and
signing settlements. The Act of March 22, 1917, P. L. 11, provides
as follows:
"That whenever, by reason of the absen.ce, incapacity,
or inability of the head or chief of any of the departments of the State Government to perform the duties of
his office, or whenever a vacancy in the office of the head
or chief of any of the depfrtments of the State Government occurs, the duties of the head or chief of such
departments shall be performed by the deputy, chief
clerk, or other pers·on next in authority, until such disability is removed or the vacancy filled."
The question here, therefore, turns upon the point: Who is the
person next in authority to the Superintendent of Public Instruction? The Act of May 18, 1911, known as the· School Code, by
Article X, Section 1009, authorizes the Superintendent of Public
Instruction to "appoint two deputy Superintendents of Public Instrrrction." 'rhey are equal in rank, and, it seems, receive the same
salary. Priority in commission would not bestow priority in rank,
iu the legal sense. Since there are two persons of equal rank stand:
ing next in authority to the Superintendent of Public Instruction,
we are presented with the question whether either or neither of them,
can exercise the duties of the head of this Department in .case of a
Yacancy.
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It is a familiar principle that a statute is to be made effective if
1ossible. The purpose of the Act of 1917 was to prevent the inter'Uption of the activities and functions of the Department when the
Jliief thereof was incapable of performing his duties, or a vacancy
~xisted, and it should be so construed as to advance the remedy
1ought.
In my opinion, the duties of the Superintendent of Public Instruc:ion may, pen.ding the existing vacancy, and pursuant to said Act of
W17, be lawfully performed by either of the two Deputy Superin·
:endents of Public Instruction, since .they hold equal rank and both
;tand next in authority to the head of the Department.
In the interest of public convenience, however, only one should
issume to so act. The · Governor, having indicated which of the
two encumbents in this office ·should act, his designation should
~overn.

You are, therefoi:e, advised that during the existing vacancy Mr.
Koch is authorized to act as Superintendent of Public Instruction,
and perform the duties of that office, including the drawing of warrants- and signing settlements.
Very truly yours,
WILJ.,IAM I. SCHAFFER,
A ttorrney General.
'!

INSURANCE OF STATE PROPERTY.
It ' is not lawful for any Department of the State government to place outside
insurance against loss by fire of other casualty on property acquired by the
Commonwealth sin.ce the approval of the Act of May 14, .1915, P. L. 524.
Insurance against theft may be carried on automobiles owned by the Commonwealth. Such risk is not covered by the Act of May 14, 1915, P. L. 524.

Office of the Attorney General
Harrisburg, Pa., April 9, 1919.
Honorable Charles A. Snyder, · Auditor General, Harrisburg, Pa.
Sir: There was duly received your communication to the Attorney
General of the 4th iust. requesting ·an opin_ion upon the following
questions :
.
First: Whether the Board of Pu'blic Grounds and Buildings or
other Department of the State government may lawfully place outside insurance for protection against loss by fire or other casualty
on automobiles whicn the Commonwealth owns and has . acquired
since the passage of the Act of May 14, 191._5, P. L. 524.
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Second: Whether insurance against loss .by theft may lawfully be
carried on automobiles.
The said Act of May 14, 1915, P. L. 524-, created an Insurance Fund
for the purpose of rebuilding, restoring and replacing property owned
by the Commonwealth "damaged or destroyed by fire or other casualty." Section 7 of the Act makes it unlawful for any department,
bureau commission or other branch of the State government to pur' policy of insurance on any property owned by the Commonchase any
wealth, the term of which shall extend beyond December 31, 1920,
or to obtain any "for any amount in excess of the amount of insurance outstanding at the date of the approval of this act," after deductfog therefrom twenty per centum for each calendar year elapsing
after December 31, 1915. The purpose in vie,w is for the State to
carry its own insurance against loss by fire or other casualty.
In the course of an opinion by Deputy Attorney General Hargest
to the Superintendent of the Board of Public Grounds and Buildings, dated June 14, 1916, (Report of Attorney General 1915-1916,
page 459) it was said that "no provision is made for insuring new
buildings erected since the passage of the Act." In ,harmony with
arnl following the conclusion there reached it was further held in an
opinion by the writer hereof, to the Superintendent of the Board
of Public Grounds and Buildings, dated March 12, J919, that no
insurance against loss by the or other casualty can be placed on
property acquired by the Commonwealth subsequent to the date of
the approval of the Act, protection against such loss in such case
being afforded pursuant to its provisions. That ruling governs the
first of the above stated questions.
The determination of the second question submitted by you depends
upon whether insurance against loss ·b y theft is of such a nature
as to come within the purview of the Act. Clearly such is not the
case. The Act relates solely to insurance against loss by "fire or
other casualty."
In an opinion by First Deputy Attorney General Keller to the
Highway Commissioner, dated October 4, 1916, (Report of Attorney:\
General 1915-1916, page 268) it was held that the theft of an auto- ·
mo.bile was not such a casualty as was intended to be covered by the
Act, and that if it was desired. by a Department to provide against
los~ by th:ft of automobiles it will be necessary "to take out a speci~l ·
policy of msurance covering such risk, the prohibition in the Act of
1915 agains_t obtain!ng a policy of insurance being necessarily limited to the kmds of msurance provided for by the fund which it created." That ruling governs the second of the a;bove stated questions.
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In accordance with the foregoing, you are therefore advised:
First: That it is not lawful for any Department to place outside
insurance against loss by fire or other casualty on property acquired
by the Commonwealth since the approval of the aforesaid Act of
1915, and this applies as well to automobiles as other kinds of property.
Second: That insurance against loss by theft may lawfully be taken
out and carried, in such amount as may be deemed wise., on automobiles owned by the Commonwealth, insurance against such risk
not being covered by said a.ct.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney Gerieral.

BOILER INSURANCE STATE HOSPITAL FOR THE INSANE
AT DANVILLE.
The insurance of boilers at a State Hospital for the Insane is subject to the
provisions of the Act of May 14, 1915, P. L. 524, but this Act does not relieve
from the necessity of having the boilers inspected.

Office of the Attorney General
Harrisburg, Pa. May 13, 1919.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: There was duly received your communieation of the 7th
inst. relative to boiler insurance on 'boilers at the State Hospital
for the Insane, a.t Danville, Pa.
You state in your communication that it has been the policy of
your Department "to treat boiler insurance the same as insurance
on any other State property damaged or destroyed by fire or other
casualty, as set forth in the Act of May 14, 1915, P. L. 524, creating
Insurance Fund." This is clearly a correct interpretation of this
Act, and in harmony with a ruling in an opinion rendered by Deputy
Attorney General Hargest to the Superintendent of the Board of
Public Grounds and Buildings, dated August 5, 1918, a:s to whether
the fund created by the above mentioned Act will cover the destruction of property by boiler explosion, which is not destroyed by fire,
in the course of which opinion it was said:

an

"The Act to which you refer provides for a fund'. . . . . . . . for the rebuilding, restoration, and replacement of an~' structures, buildings, equipment or other
property owned by the Commonwealth of Pennsylvania,
and damaged or destroyed 'by fire or other casu1alty.'
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There can be no question that the fund created _bY this
Act covers the dama.ge to buildings caused by boiler explosions, even though unaccompanie~ ?Y fire.
.
It is also plain, under the prov1s1ons ~f t?1s Act
of Assembly, that any policy of insurance which is taken
out to cover boiler explosions shall be calculated by
taking the amount of the insurance at the date of the
approval of the Act, and-'deducting from such a;mo~nt
twenty per centum thereof for each calendar year which
shall have elapsed from and after the thirty-first day
of December, Anno Domini one thousand nine hundred
and fifteen, to the date of purchasing' said insurance."
It is noted in the correspondence a.ccompanying your communication that it is agreed that boiler insurance is not simply for the purpose of insuring against loss, but also covers the cost Df boiler inspection. That is true. The fact, however, that bOiler insurance
against a property loss arising from a defective boiler is subject to
the said Act of 1915, and that the cost of the restoration of the
property injured or destroyed by a casualty from such cause shall
be paid from the Fund created by the Act, does not relieve those
charged with the management of any State institution from the plain
duty of having its boilers duly inspected, in order to safeguard life
against the perils of defective boilers. There should be such inspec·
tion in all cases. Boiler inspection has a two-fold purpose, namely,
to provide against a property loss consequent upon a defective one,
and yet the more vital object of insuring against iujury to human
life from such cause.

Under the Act of May :l, 1905, P. L. 852, requiring boiler inspec·
tion in all establishments as therein defined, it is provided in Section
19 that such inspection shall either be "by a casualty company in
which said boilers are insured, or 'by any other competent person
approved by the Chief Factory Inspector" (now the Commissioner
of Labor and Industry). It will be thus seen that the Commonwealth recognizes that there may be boiler inspection without boiler
insurance. The Industrial Board has established a comprehensive
system of boiler inspection, one of it provisions being that no per£f•n
is authorized to act for the Commonwealth as a boiler inspector
unless he shall have passed a prescribed examination and been duly
commissioned by the Commissioner of Labor and Industry. This
provides a ready method for any State institution to have the
benefit of the services of a boiler inspector upon whose competency
the Commonwealth has itself thus set its seal of approval.
In accordance with the foregoing, you are therefore advised that
boiler insurance is subject to the provisions of the sruid Act of May
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14, 1915, P. L. 524, but that the Act does not operate to relieve
any State institution from the duty of having its boilers duly inspected.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney Generai.

LIQUOR LICENSE FEES-POWER OF STATE TO REFUND.
Liquor license fees paid under Acts Nos. 6 and 7, approved February 26, 1919,
cannot be refunded, if the license becomes ineffective by the operation of Fed·e ral
laws or regulations.

Office of the Attorney General,
Harrisburg, Pa., June 23, 1919.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: This De_partment has before it the letter of the City Treasurer -of Philadelphia, which you have submitted, and upon which you
request an opinion.
You ask to be advised whether the State should receive the fees for
licenses to sell liquor after the first of July, 1919, and if such license
fees are received, whether they can subsequently be refunded.
I understand this request to be made because of the uncertainty
and the agitation concerning the sale of liquor after the first of July.
The Federal laws and regulations prohibit such sale after July first,
and bills are now pending in Congress to permjt the sale of liquor
to contfoue after that time, and until the Prohibition Amendment
goes into effect.
By Acts Nos. 6 and 7, approved February 26, 1919, it is provided
that each person who is licensed to selL,v inous, spirituous, malt or
brewed liquors, either at wholesale or retail, and each brewer, distiller, rectifier, comp-ounder, bottler or agent so licensed .under the
laws of this Commonwealth, may pay the annual license fees provided by law, and any additional fee or tax, in twelve monthly instalments.
"The instalment for the first month shall be paid
as now provided by law before the license is issued to
the applicant, and each subsequent instalment at any
time before the beginning of el:!-ch succeeding month ..
Failure to make any of said monthly payments in advance shall terminate said license and all rights therein,
and the licensee shall forthwith return the same to the
Qo'\lrt of authority by which it was issueq."
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It appears that the holders of licenses are anxious to pay for the
period beyond July first, so that the sale of liquor may be continued
by them in the event of a change in the Federal laws and regulations,
but th~t such licensees desire to know whether, in the event that
the Federal laws and regulations are not changed, the State will return the license fees paid.
These licensees cannot sell without a li~ense, and under the
statute above quoted such license is ipso facto terminated by the
failure to pay the monthly instalment in advance.
The State cannot authorize the sale of intoxicating liquors after
July first, 1919, unless there is a change in the Federal statutes and
regulations. If such change is made, the licenses heretofore gl'anted,
will authorize the sale after that date, but the persons to whom the
licenses have been granted, cannot expect any proportion of those
fees to be returned, unless the present Legislature makes some provision therefor. Neither the Auditor General nor the State Treasurer has any authority to r eturn to the licesees any part of the fees,
unless the Legislature gives specific authority so to do.
I understand a bill for that purpose is now pending which has
not yet been passed.
The fact that the Act of March 29, 1907, P. L. 38 permits the
treasurers of the respective counties to hold the license fees for
thirty days, does not alter this situation. The fees are paid monthly,
in advance, for the license, and when so paid to the treasurers of the
counties, who are acting as the agents of the State in the collection
thereof, the Auditor General and State Treasurer have no power to
authorize the respective county treasurers to refund to the licensees
any part of such instalments, based upon any condition which arises
subsequent to the payment.
Under the circumstances, I am compelled to advise you that any
licensees who pay fees to the State in the hope of being able to sell
after .July first, will do so at their own risk, and that there is now
no authority for the retnrn to them of any portion of said fees in the
event that the Federal laws and regulations r emain unchanged.
I herewith return the letter of the City Treasurer of Philadelphia.

Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.
STOCK-TRANSFER TAX.
Certificates of stock from a corporation to a trustee to be held as collateral
for fixed loans and the retransfer of such certificates from th e trustee back to
the corporation, and likewise the transfer of certificates to the trustee in substi tution of the first certificates are taxable both upon the transfer ·to the trustee
and the transfer from the trustee to the corporation.
·
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of stock; it invests the trustee with
with the possession and use of th e
not es; and ther efore comes within
L. 828.

Office of the Attorney General,
Harrisburg, Pa., August 8, 1919.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Dear Sir: We have your recent request asking for an opinion
as to whether transfers of certificates of stock from a corporation
to a trustee to be held as collateral for fixed loans and re-transfer
of such certificates of stock from the trustee back to the corporation
or the transfer of other certificates to the trustee in substitution
for the first mentioned certificates of stock, are required to be taxed.
I understand that the transaction which gives rise to your request
is something like this: · A corporation transfers to a trust company
an issue of its stock or the stock of other companies owned by it.
The trust company bolds the stock as trustee to secure the payment
of collateral no~es issued by such corporations and subsequently
other certificates of stock are substituted for the stock originally
issued, and when the notes or a part of them are paid, the stock held
to secure them is re-transferred by the trustee back to the corporation.
The Act of June 4, 1915, P. L. 828, provides as follows:
"That a state tax of two cents on each one hundred
dollars of the face value, or fraction thereof, is hereby
imposed on all sales or agreements to sell or memoranda
of sales of stocks, and upon any and all deliveries or
transfers of shares or certificates ·of stock in any domestic or foreign corporation, co-pa rtnership association,
or joint-stock company, made on or after the date when
this act takes effect, whether made upon or shown by
the books of the corporation, co-partnership association, or joint-stock company; or by any assigp.ment in
blank, or by any delwery; or by (J/yty paper, or agreement, or memorarvdwm, or other evidences of sale or
transfer, whether intermed;iate or final; and whether
investing the holder with the beneficial interest in or
legal title to said stock merely, with the possession or
use thereof for any pwrpose, or to secure the futwre payment of money or the future tratnsfer of any stock."
The transaction above indicated is certainly a delivery of the
shares or certificates of stock. The delivery is shown by the trust
agreement. It is an intermediate delivery until the payment of ~he
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notes. It invests the trustee \Vith a beneficial interest for the holders of the notes. lt also invests the tru·s tee with the possession and
use of the stock to secure the future payment of the collateral notes,
and therefore it co.mes w'ithin the language of the Act of Assembly
above quoted.
I am therefore of opinion that certificates of stock transferred to
' as above' indicated, are taxable both upon the transfer to
a trustee
the trustee and the transfer from the trustee to the corporation.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.

BANK DEPOSITS.
The Act of June 20, 1919 (No. 258), does not authorize a tax upon the deposit
of a non-resident decedent in a bank in Pennsylvania.

Office of the Attorney General,
Harrisburg, Pa., August 18, 1919.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Dear Sir: ' 'Ve have your favor asking for an opinion as to
whether a bank deposit in this State, standing in the name of a
resident of the State of New York who died in New York subsequent to the approval of the Act of June 20, 1919, No. 258, is subject
to the tax imposed by that Act.
This Act is entitled:
"An Act providing for the imposition and collection
of certain taxes upon the transfer of property passing
from a decedent who was a resident of this Commonwealth at the time of his death, and of property within this Commonwealth of a decedent who was a nonresident of the Commonwealth at the time of his death;
and making it unlawful for any corporation of this
Commonwealth, or national banking association located
therein, to transfer the stock of such corporation or
banking association, standing in the name of any such
decedent, until the tax on the transfer thereof has been
paid; and providing penalties; and citing certain acts
for repeal."
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The Act imposes a tax upon the transfer of any property, real or
personal, or of any interest therein or income therefrom. As to the
transfer of the property of non-residents, paragraph B of Section 1
imposes the tax as follows:"when the transfer is by will or intestate laws of real
property within this Commonwealth, or of. goods, wares
or merchandise within this Commonwealth, or of shares
of stock of corporations of this Commonwealth, or of
national banking associations located in this Commonwealth, and the decedent was a non-resident at the time
of his death."
It is the settled law of this Commonwealth that intangible personal property has its situs for taxation at the domicile of the owner.
Hood's Estate, 21Pa.106; McKean vs. Northa,mpton County, 41 Pa.
519 ,· Com'th. vs. Cil!rtis Publishing Company, 237 Pa. 333.
It has a1so been settled that a deposit in a bank in this State
creates the relation of debtor and creditor between the bank and
the depositor, and that the deposits of foreign corporations doing
business in Pennsylvania are not taxable here.
From these principles it follows that the deposit of a non-resident
in a bank in Pennsylvania is not subject to the Act above mentioned,
unless it is distinctly made subject by the terms thereof.
This Act taxes the transfer of personal property "or of any interest
therein or income therefrom, in trust or otherwise, to persons or
corporations in the following cases,'' but as to the property of nonresidents, the tax is limited to the .transfer of "'goods, wares or
merchandise within this Commonwealth or the shares of stock of
corjj>orations of this Commonwealth or of national banking a,ssociations located in this Commonwealth."
The property which a non-resident has in a bank deposit consists
of a debt against the bank and is not within the kinds of property
mentioned in this Act of Assembly. Assuming that the transfer of
a bank deposit owned by a non-resident decedent takes place in this
Commonwealth, it is still the transfer of a claim or _intangible
interest ;lnd ·is not the transfer of goods, wares, merchandise or of
shares of stock.
For these reasons I am of the opinion that the Act of June 20,
19-19, No. 258, does not authorize a tax upon a deposit of a non~esident decedent in a bank in this Comm<:mwealth.

very truly yours,
WILLIAM M. IlARGEST,
Deputy A.ttorney General.
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APPROPRIATIONS-LIENS.
Under the Act of 1911, P. L . 736, the lien of an appropriation covers the
building erected by the money appropriated and the necessary appurtenances
thereto.

Office of the Attorney General~
H arrisburg, Pa., October 15, 1919.
Honorable Oharles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: '.l'his Department is in receipt of your letter of the 3d inst.,
requesting a construction of the Act of 1911, P. I.... 736, which pr<>vides for a lien against property of certain institutions to recover
the appropria tions made by the Commonwealth thereto.
The facts which have given rise to this request I understand to.
be as follows:
Pennsylvania State College is the owner of more than 1,800 acres
of land which has been acquired at various times, and through
various purchases. In 1917 there was appropriated $1,003,000 (App.
Act 1917, No. 383-A) for general maintenance of the school of agriculture, etc., and among the various purposes is the following:
1

" ...... or enlargement, alteration and additions to
buildings as in the judgment of the trustees may be
required."
Acting under this authority, the Board of Trustees erected Unit B
of the Engineering S'chool at a cost of $57,670.47, to be paid out of
said appropriation, and transmitted to the Auditor Gene~al, upon
the form prescribed by him, a description of the real estate upon
which the buildiqg was erected. This description apparently covers
only the land actually occupied by the building.
You ask to be advised whether such description is sufficient or
whether it should be enlarged to include all the land conveyed by
the deed, upon pa rt of which land the building is located.
The Act of Assembly provides:
~'That all appropriations of moneys hereafter made by
this Commonwealth ........ for structures, erections or
o_ther perma.nent improvements of any kind, shall be a
he~ as heremafter set forth upon the real estate upon
which such structure, erection or other permanent improvement is to be made."

There are provisions for filing the description with the Auditor
General, and entering th e same as a lien in the office of the pro·
thonotary of the proper county.
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While it is true that the language of this Act, strictly construed,
provides only for a lien "on the real estate upon whioh such structure" is erected, and notwithstanding Acts of Assembly giving liens
such as this are to be strictly construed, it would be manifestly inadequate to ljmit the lien to the exact number of feet of land
covered by a building without any appurtenances or ways of ingress
. or egress. On the other hand, it would also be improper to extend
this lien to cover all of the land belonging to the institution which,
in this .instance, is 1,800 acres.
In order to give this Act of Assembly a reasonable construction,
I think the description should cover all the land included in the
conveyance upon a tpart of which the building is erected, where this
is practical. There may be instances in which it is impractical to
apply such rules, particularly where a large tract is acquired by
one conveyance, and in that eveiit there should be a sufficient description allowing for the appurtenances and for ways of ingress and
egress to the property, so that in the event of a sale the title could
be obtained not only to the building, but to sufficient land appurtenant thereto, to enable ingress and egress therefrom.
/
You also ask whether the description, if defective or· deficient,
would limit the lien for the appropriation to the land actually
covered by such- improvement.
I have to advise you that the lien is in any event limited to the
land described, and if the land is improperly descrrbed, or land is
described upon whiC'h the building is not erected, nevertheless, the
lien cannot be extended beyond that actually contained in the description.
I return herewith the extract of the minutes of the Board of
Trustees and the description of the property filed in your office.
Very truly yours,
. WILLIAM l\f. HARGEST,
Deputy Attorney General.

The Pennsylvania State Oral School for the Deaf at Scranton, Pa., is not
within the prohibition of the Act of May 23, 1893, P . L. 112, forbidding in certain
cases the use of butter substitutes.

Office of the Attorney General,
Harrisburg, Pa., December 1'8, 1919.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: This Department is in receipt of your favor of recent date,
asking whether the Penns;rlvania State · Oral School for the Deaf,.
4tt
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Scranton Pennsylvania comes within the classes of institutions pro' 23, 1893, P. L. 112, from using substitutes
.
Libited by' the Act of May
for butter.
This Act of Assembly prohibits any charitable or penal institution
in the State from using or furnishing to its inmates these substances,
the manufacture of which is prohibited by the Act of May 21, 1885,
P. L. 22. The substances prohibited by this latter Act are oleomargarine and similar substitutes for butter.
The Pennsylvania State Oral School for the Deaf is an institution
intended for the instruction of deaf children. It is an educational
institution. It is not either a charitable or penal institution. Only
charitable and penal institutions are prohibited by the Act of May
28, 1893, from using or furnishing to their inmates oleomargarine
or substitutes for butter. It therefore follows that this institution
is not within the prohibition of that Act.
This conclusion is in keeping with the opinion of First Deputy
Attorney General Keller of January 8, 1919, with reference to the
Clarion State Normal School.
I return herewith the copy of Mr. Keller's opinion and the copy of
the opinion of Judge Reed, which you transmitted with your communication.
Very truly yours,
WM. M. HARGEST,
Depu,ty Attorney General.

STOCK TRANSFERS--TRANSFER TAX.
A transfer of shares of the stock of a corporation to a voting trustee is within
the Act of June 4, 1915, P. L. 821, and subject to the tax imposed thereby.

Office of the Attorney General,
Harrisburg, Pa., December 31, 1919.
Honorable ,T. Lord Rigby, Ohief, Bureau of Corporations., Auditor
General's Department, Harrisburg, Pa.
Sir : Some time ago you asked this Department whether stamps
W(!re properly affixed to transfers of stocks made by the Executor
of the Estate of Matilda DeWitt, deceased. The facts, I understand,
i:o be as follows :
Matilda DeWitt died in Hl09, leaving a Will by which she bequeathed a residuary estate consisting of seventy-five shares of preferred and twenty-seven shares of common stock of Hoffman_, DeWitt

No. 7.

OPINIONS OF THE AT'l'ORNEY GENERAL.

51

& McDonough Company. This stock was bequeathed to Mrs. DeWitt
by her husband, who died in 1908. 'fhis Company was declared in-

solvent and a receiver appointed for it in 1908. The receivership
was terminated June 30, 1917. After the receivership was terminated, the Pennsylvania Company for Insurance on Lives and Granting Annuities, the Executor under the Will of Emanuel DeWitt, the
husband of Matilda D@Witt, filed its account, and, under an adjudic:ation by the Orphans' Court of Montgomery County, this stock
was transferred to Samuel Englander, Executor under the Will of
Matilda DeWitt. Mr. Englander filed his account as Executor in
the Orphans' Court of Philadelphia County March 31, 1919. There
was some contest in the estate of Matilda DeWitt, and the stock in
question was transferred by Samuel Englander, Executor, to Herman
G. Storm, Voting Trustee, under an agreement executed by all of the
residuary legatees under the Will of Matilda DeWitt. This transfer
was made July 7, 1919. The Executor affixed stock transfer stamps
to the amount of $14.00 on the preferred stock, and $6.40 on the common stock, and also affixed United States Internal Revenue Stamps
thereon. Counsel for the Executor claims that these transfers are
not subject to the stamp taxes, inasmuch as Matilda DeWitt died
in 1909, _before the passage of the Transfer Stamp Tax Act. I cannot agree with· that contention.
The Act of J m~e 4, 1915, P. L. 828, imposing this tax, provides :
"That a State tax of two cents on each one hundred
dollars of the face value, or fraction thereof, is hereby
imposed on all * .,. * deliveries or transfers of shares
or certificates of stock in any domestic or foreign corporation, * * * made on or after the date when this
act takes effect, whether made upon or shown by the
books of the co.r poration, co-partnership association, or
joint-stock ·company, or by any assignment in blank,
or by any delivery: * * * and whether investing the
holder with the beneficial interest in or legal title to
said stock merely, with the possession or use thereof
f.or any purpose."
This Act of Assembly imposes a tax on the transfer, even though it
may invest the holder with merely the legal title. The transfer by
the Executor to Herman G. Storm, Voting Trustee, was made in
1919, and invested Storm with the legal title to the stock for the
purpose of voting the same. 'l'he 'freasury Dep•a rtment of the United
States, by Treasury Decision No. 2752, dated August 14, 1918, has
determined that under the Act of Congress the tax applies to the
transfer of stock to or from voting trustees.
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In my opinion, therefore, this transfer was directly withjn the
terms of the Act, and the stamps were properly af.fixed.
I return herewith the correspondence submitted by you.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney. Genera.l.

IN RE NOTARY FEES.
The Act of May 10, 1919, P. L. 903, prescribes the fees to be charged by a
Notary Public for taking an affidavit.
It is the plain duty of a Notary Public to keep an accurate account of all
foeR received •for se1,vices performed or fe es which he was authorized· ·by law
to charge for services ·performed. The Commonwealth has an interest in the
fees of a Notary Public when they exceed the sum of $1,500 and cannot be deprived of its percentage thereof by the failure of the Notary to charge according to the fee bill.

Office of the Attorney General,
Harrisburg, Pa., December 31, 1919.
Mr. Fred T. MacDonald, Assistant Deputy
Harrisburg, Pa.

Auditor General,

Sir: There was duly received your communication of the 29th
inst. asking to be advised whether a Notary Public may charge, for
administering an oath or affirmation, less than the fee prescribed by
the Act of Assembly approved May 10, 1919, P. L. 903.
That act is entitled, "An act regulating the fees of Notaries
Public." It provides, inter alia, that
"from and after the passage of this act, the fees of
notaries public shall be as follows: administering an
oath or affidavit, writing out and certifying the same
with seal, fifty cents."
I assume that by the words "administering an oath or affidavit"
you mean to include the entire service above mentioned. I assume
further that your inquiry is prompted by the sense of the obligation
imposed upon your office by the Act of April 14, 1840, P. L. 335,
which provides, that "every notary shall be subject to all the provisions of the Act of Assembly passed the tenth day Qf March, 1810,
r. L. 79, entitled, an act t axing certain officers and the supplement
thereto passed the twenty-fourth day of March, 1818, P. L. 300, and
fihall give bond with two sufficient sureties to be approved by the
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Governor in such amount as may be determined by him, conditioned
for the faithful 'payme:ft to the State Treasurer of all taxes and
moneys which he shall become liable to pay to the Commonwealth
under the above recited acts."
The Act of 1810, supra, provides that certain officers shall keep or
cause to be kept a fair and aecurate account of all the fees received
for services pwformed by them, or any person employed by them in
their respective offices, and shall annually thereafter furnish a copy
of such account upon oath or affirmation to the Auditor General,
who shall proceed to examine the a.ccount so furnished by said
officers and whenever the amonnt of any of the said accounts shall
exceed the sum of 1$1,500, the Auditor General shall charge the said
officers respectively fifty per cent. on the amount of such excess,
which sum shall be paid by said officers into the Treasury for the use
of the Commonwealth. The last mentioned Act of Assembly is still
in for~e and its provisions are made applicable to the office of
Notary Public by the Act of 1840, supra. Under these acts it is
the plain duty of a Notary Public to keep an accurate account of
all the fees received for services performed by him, or fees which he
_was authorfaed by law to charge for services performed. The ComJ....rtonwealth has an interest in the fees of a Notary when they exceed
' the sum of $1,500. Manifestly the Commonwealth cannot be deprived
of its fifty per. centum of the fees of a Notary in ex~ess of $1,500 by
the failure of the Notary to charge according to the fee bill provided by the Act of Assembly. This does not mean that a Notary
Public is obliged to charge the full fee prescribed by the Act of
Assembly, but it does mean that in keeping the "fair and accurate
account of all fees" for the purpose of taxation, he is chargeable
with the fee fixed by law for the services performed by him in order
properly to arrive at the amount, if any, which shall be due the
Commonwealth. TherG is no reason why a Notary Public may not
remit his fees for services in whole or in part, but he must not fail
to keep an accurate account of the fees to which he is entitled for
the purpose of making payment into the State Treasury of fifty per
centum of any and all fees in excess of $1,500. His own generosity
may not operate to prejudice the right of the Commonwealth to receive what may be due under the law.
Very truly yoursJ
ROBERT S. GA WTHROP,
Pirst Deputy Attorney Genera.l.
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ESCHEATS-ACT OF MAY 16, 1919.
In so far as the general escheat act of May 2, 1889, P. L. 66, as amended by
the Act of May 11, 1911, P. L. 281, applies to unclaimed moneys in the possession
of any fiduciary, it is repealed by the Act of May 16, 1919, P. L. 169.

Office of the Attorney Generali
Harrisburg, Pa., February 3, 1920.

.

Honorable Charles A. Snyder, Audito!' General, Harrisburg, Pa.
Sir: I have before me your communication, asking whether Section
24 of the General Escheat Act is repealed by Section 5 of the Act
of May 16, lfll9, P. L. 169.
Section 24 of the Escheat Act of May 2, 1889, P. L. 66, as
amended by Section 4 of, the Act of May 11, 1911, P. L. 281,
pro vi des, in part, as follows:
"That any person who shall first inform the Auditor
General, by writing, signed by such person in the presence of two subscribing witnesses, that any escheat
hath occurred by reason of the fact that any person
hath died intestate, without heirs or known kindred,
a widow or surviving husband, or by reason of any other
fact, and ti.:ho sh(ill procu,r e necegswry evidence to substantiate the fact of said escheat, and shall prosecute
the right of the Gornmonwealth to the property escheatecl 'w ifh effect, shall be entitled to · one fourth part of the
~---'proceeds of all property * * * ."
The Act of M;ay 16, Hll9, P. L. 169, providing for the pa:yment
of unclaimed funds in the hands of fiduciaries into the State Treasury, provides in Section 5 that when any fiduciary, on the audit
or adjudication of his account, finds himself in possession of any
moneys not awarded to any claimant, or awarded to claimants
the whereabouts of whom, or their legal representatives, the fiduciary has been unable to ascertain, such fiduciary shall, within sixty
days after the date of such audit or adjudication, file in the Court
having jurisdiction of his account a sworn statement of such unawarded or unclaimed moneys. Thereupon the proceedings set out
in the Act shall be taken to secure the payment of such moneys into
the State Treasury, and the fiduciary and his sureties, upon such payment, shall be relieved of liability.
The Act provides a penalty for a fiduciary failing to file the
statement required. 'fhe statement is to be filed in duplicate, and
a copy forwarded by the clerk or prothonotary of the Court to
the Auditor General of the CommonwC'alth, as provjded in Section
2 of said Act of Assembl;v.

~u.
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Prior to the passage of the Act of 1919 it was customary, when
it became known that an executor or administrator had moneys
for which there was no known lawful claimant, for some one to
make an information· in escheat. In such cases, when the escheator
was appointed and the moneys ultimately escheated, the informant's
and escheator's fees amounted to forty per cent of the fund.
The law, prior to the Act of Hi19, required the informant not
only to give the information, but to aprocure necessary evidence
to substantiate the fact of said escheat", and "prosecute the right
of the Commonwealth to the property escheated with effect."
It is apparent that ~ction 5 of the Act of May 16, 1919, was
intended to furnish a method by which the Commonwealth could
secure the "necessary evidence to substantiate the fact" that there
were no claimants to any portion of an estate, without depending
upon an informant. This Act now secures to the Commonwealth all
the information that an informant supplied prior to its passage.
It is obvious that it was the purpose of this Act to save to the
Commonwealth the large amount of money heretofore paid in informants' and escheator's fees.
It must be also remembered that the system has been changed.
Under an escheat the money was paid into the Commonwealth,
and there was no provision for repayment of escheated moneys in
the event that a lawful claimant was subsequently found. Under
the system created in l!H9 the moneys are paid into the Commonwealth without escheat, and are returned to any lawful claimant,
who subsequently proves his right thereto. This Act of Assembly.
therefore, has not only provided a way by which the Commonwealth
should get the information which was formerly given to it by in' formers; but has also changed the policy of the State with reference
to the payment to it of unclaimed funds. Moreover, the Act of
mm provides a method of securing the payment into the State
Treasury, and it is no longer necessary for an. informant to "prosecute the right of the Commonwealth."
The conclusion is irresistible that in so far as the General Escheat Act of May 2, 1889, as amended by the .Act of May 11, 1911,
applies to unclaimed moneys in the possession of any fiduciary,
that Act is supplied, and therefore repea!ed, by the Act of May
16, 1919, P. L. 169.
Very truly yours,
Wm. M. HARGEST,

Deputy Attorney General,
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CAPITAL STOCK REPORTS.
The Act of June 13, 1907, P. L. 640, provides the exclusive ·s ystem for the taxa·
tion of trrist companies, and they are specifically excluded from the General Taxing
Act of June 1, 1889, P. L. 420, and its am.endments. Therefore, a trust company
is not r equired to report under the Act of 1889 on the forms pr~scribed by the
Auditor General for the taxation of its capital stock.

Office of the Attorney General,
Harrisburg, Pa., March 5, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: This Depa·r tment is in receipt of your letter of recent date,
enclosing copy of a communication from Messrs. Murray, Prentice
& Howland, Attorneys-at-Law, in reference to the duty of The
Equitable Trust Company of New York to file stock reports with
the Auditor General.
I understand the facts to be:
That The Equitable Trust Company, a corporation of the State
of New York, maintains a branch office in Pennsylvania, for the
purpose of purchasing and selling securities, and that it is what
its name implies, a trust company. It contends that it is not required to :6.le Capital Stock r eports under the General Taxing Act
of June 1, 1889, P. L. 420, and its amendments.
Section 20 of that Act, as last amended on July 15, 1919, P.
L. !l48, provides, inter alia:
"That hereafter, except in the case of banks, savings
institutions, title insurance or trust corrvpa,nies, building and loan associations, and foreign insurance companies, it shall be the duty of the president, vicepresident, secretary, or treasurer of every corporation
having capital stock ~- " *, and doing business in and
liable to taxation within this Commonwealth, * * • to
make annually, on or before the last day of February,
for the calendar year next preceding, a report in writin g to the Auditor General on -a form or forms to be
prescribed and furnished by him."
Section 21 of the Act of 1889, as last amended by the Act of
July 22, 1913, P. L. 903, imposes a tax of five mills upon "every
corporation * * "* from which a report is required by the twentieth
section hereof."
The Act of June 13, 1907, P. L. 640, provides for the making of
reports by trust companies to the Auditor General, and the taxa·
tion of the shares of stock of such companies. This Act provides
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the exclusive system for the taxation of trust companies. Inasmuch as such companies have been specifically excluded from the
General Taxing Act of 1889 and its amendments, and that Act
applies only to the taxation of corporations from which a report
is required, it is apparent, and I so advise you, that The Equitable
Trust Company is not required to r eport under that Act for the
taxation of its capital stock, on the· forms prescribed by the Auditor General.
Very truly yours,
Wm. M. HARGEST,
Deputy Attorney General.

SALARY OF JUDGES.
The increase in the salary of judges, du e to in~rease in the population of their
distdcts, as shown by the census of 1920, becomes effective as of the date of the
legal ascertainment and official announcement of such increase of population and
not as of January 1, 1920.

Office of the Attorney General,
Harrisburgh, Pa., March, 17, 1920
Hon. Charles A. Snyder, Auditor General, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your request concerning the compensation of Judges, as affected by the decennial
census.
The Act of Congress, approved March 3, 1919, (Public-No. 32565th Congress) providing for the fourteenth decennial census, requires the information to be obtained "as of the date of January
first in the year in which the enumeration shall be made."
Necessarily the official announcement of the census will be somewhat delayed.
Under the Act of July 1, 1919, P. L. 708, the salaries of Judges
of the Courts of Common Pleas are graded from $7,000 in districts
having a population of less than 65,000 to $10,000 in districts having
a population of 100,000 but less t~an 500,000, and the Judges of
the Orphans' Courts receive the same salaries as Judges of the
Courts of Common Pleas.
I understand when the census is declared some of the judicial
districts will have a population which will put them in a different
classification so as to increase the salaries of the judges, and your
\
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precise inquiry is whether such judges are entitled to that increased
salary from the first day of January, 1920, the time fixed for the
enumeration, or from the date when the census is declared.
The Act of Assembly fixing the salaries of the judges does· not
say how the population of the judicial districts is to be ascertained.
In Luzerne Cou·nty vs Glennon, 109 Pa., 564 the Court held:
"For the purpose of classification of Counties under
the Salary Acts the United States decennial census is
the sole test of population. 'l'he· population at an intermediate time cannot be proved as a fact, but each
county must remain in the class in which the last census
found it until it is transferred to another class by a
subsequent census·."
In Guldim, vs. Schuylkill County, 149 Pa., 210, a case in which
the question was whether the population under the census of 1890
put the coroner in a different classification from that under the
census of 1880, the Supreme Court said:
"In the absence of any legislative provision for otherwise ascertaining the fact, the population of a county is
to be determined by the last Federal census."
It, therefore, is apparent that the salaries of the judges are to
be determined by the decennial census.
It has been settled that the salaries of judges may be increased
during their terms.

Corrumonwealth rs. Mathues, 210 Pa., 372.
The case of Lewis vs. Lackawanna Cou.n ty, .200 Pa., 590 is decisive
of the question which you ask. In that case the District Attorney
was elected November 6, 1900, and entered upon the duties of his
office July 7, 1901. The census was announced in the press bulletin
November 19, HlOO, after the election.
The question was whether
the District Attorney was entitled to the fees applicable to the
County of the population as shown by the census of 1890, or whether
he was entitled to a salary as shown by the census of June 1, 1900,
but announced in the press bulletin of November 19, 1900.
The Superior Court ( 17 Superior Court, 25), reversing the Court
below, held that while the census was not declared until the press
bulletin of November 19, 1900 yet, under the Act of Congress, the
enumeration having been made as of the first of June when the
' and d'id
declaration W3JS made, it related back to the first of June
not relate to the date on which the announcement was made.
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The Supreme Court, reversing the Superior Conrt, iri an opinion
by Mr. Justice Mitchell said in part:
"Before the fact can become a part of the State law
and be made the basis of action, it must be established
by competent evidence. It follows, therefore, that it is
not ihe mere existence of the fact that must govern its
application, but its legal and official ascertainment."
"But it is argued that as the census was taken as of
June 1, 1900, the act must be taken to be established as
of that date without regard as to when the result is
made known. This will not he.Ip the difficulty. There
is no retrospective force in the census act, nor was any
such effect intended. A date certain was neccessary to
insure-correctness, uniformity, the avoidance of duplication, etc., and that is all that was intended. * * *
The only escape from such intolerable inconvenience and
confusion is by adherence to the logical principles of
the law that the fact becomes applicable, only from its
legal ascertainment."
I, therefore, advise you that the additional salaries of any judges
whose salaries are increased by the population of the judicial district as shown by the decennial census will not take effect as of
January 1, 1920, but as of the date of the legal ascertainment and
official announcement of the fact by the Director of the Census.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

MERCANTILE LICENSE
A, desiring a suit of clothes but without money to pay for it, a nd unable to
obtain credit, goes to B, who gives him an order upon a merchant. A sele_cts his
suit from the merchant's stock, delivering his order oh B for payment, and B
pays the merchant, A subsequently pays B, in installments, the price of the suit
plus ten per cent for making the advancement. Held that B was not liable to
mercantile license tax but was not. liable for tax as a merchandise broker under
the Act of May 7, 1907, P. L . 175.

Office of the Attorney General,
Harrisburg, Pa., April 13, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir~

The Attorney General is i.n receipt of your recent letter,
asking for an opinion upon the following stated facts:
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A man in Carlisle asks for your opinion as to whether business
done as hereinafter described is subject to the mercantile license
tax. The matter is a follows:
A, desiring a suit of clothes, but without the ready money to pay
for it, and unable to obtain credit, goes to B, who gives him an
order upon a merchant. A selects his suit from the merchant's
stock, delivering his order on B for payment, and B pays the merchant. A subsequently repays B ' in instalments the price of the
suit phls ten per cent. additional for making the advancement.
It is clear that this transaction does not subject B to the payment of mercantile license tax. He does not buy or sell the clothes,
and the merchant who does sell them must figure the amount in
the business which he does upon which the tax is based.
But the Act of May 7, 1907, P. L. 175, imposing a license tax
on various kinds of brokers, provides, among other things, in Section 2, paragraph ( d) :
"Merchandise brokers are those who, for a commission or other compensation, make contracts of sale or
purchase of personal property for others."
I am of opinion that this describes the transaction a·bove outlined.
"\i\rhile B does 'not make the original contract, it is, nevertheless,
made on and pursuant to the order which he gives upon the merchant, and he subsequently pays the merchant.
He is, therefore, in my opinion, subject to the payment of the
license, as a merchandise broker, required by this Act of Assembly.
I return to you herewith the correspondence.
Very truly yours,
Wm. M. HARGEST,
Detyuty Attorney General.

TAXATION.
The balance of an insurance policy due on the policy of a soldier who was
insured in the War Risk Insurance passes to the heirs of the soldier, is not subject
to taxation in Pennsylvania, and should not be appraised for the purpose of
levying the transfer inheritance tax thereon.

Office of the Attorn~y General,
Harrisburg, Pa., April 13, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Attention Mr. (!. W. Myers.
Sir: Some time ago you asked for an opinion upon the follow·
ing facts:

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

61

Mrs. Ada Emma Alexander died, leaving to survive her a husband and several children, one of whom was a soldier in the late
war. The soldier was killed and he was insured in The War Risk
Insurance in the sum of $10,000, having made his mother the beneficiary. The payments under the "\Var Risk Insurance were made
monthly to the mother during her life and at her death about
$9,000, remained unpaid, which unpaid amounts she willed to her
h\1sband. You desire to be advised whether the transfer inheritance tax under the Act of .Tune 20, 1919, P . L. 521, can impose
upon the unpaid balance of $9,000, represented by the policy of
The War Risk Insurance.
I am advised by Colonel R. R. Hallett, Assistant Director, in
charge of compensation ang claims in the Bureau of War Risk Insurance "that the descent of the entire amount of such insurance
is to the heirs of the deceased soldier, as provided by the laws of
his State in cases of intestacy, and not to' the heirs of his mother,
who may have been the beneficiary."
The State of Pennsylvania is not concerned with this question.
It is concerned as to whether the balance orf $9,000, due under
the policy, is taxable. The War Risk Insurance Act provides in
Section 28, in part, as follows :
"That the allotments and family allowances, compensation, arid insurance payable under Article II, III
and IY, tespectively, shall not be assignable; shall not
be subject to the claims of creditors of any person to
whom an award is made under Articles II, III or IV;
and shall be exempt frorn all tMJation."

The War Risk Insurance was passed in order to make the military
and naval service. of the country more attractive to those who had
dependents. It was undoubtedly an instrumentality of the Government to aid in raising the large army and navy necessary ·in the
World '\iVar. The Act of Congress has said, in terms, that-the insurance payable "shall be e:x:enipt from all taxation." It is a wellknown and well-settled principle that the instrumentalities of one
government are free from taxation by another. The States did not
confer upon the Federal Government the right to t!lx their in' strumentalities, and on the other hand, the State has no right
to tax the property or instrumentalities of the United States. Even
if the Act of Co.D.gress had been silent on thili! subject, I am . of
opinion that The ·war Risk Insurance, being distinctly
a Federal
I
instrumentality, would not be subject to taxation by a Sta~.
I therefore advise you .that the balance of the insurance -due on
the policy of War R-isk Insurance isst1ed to the son of Mrs. Ada
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Emma Alexander need not he appraised for the purpose of levyin g
the transfer inheritance tax thereon, _under the Act of Jun e 20,
1919, aboYc referred to.
Very truly yours,
Wm. M. HARGEST,
Deputy Attorney Ge11 ercil .

IN RE TAX OF LIENS, ETC.
A scire facias upon a commonwealth lien is taxable and a scire facias to revive
a judgment is not taxable under the Act of April. 6, 1830, P. L. 272 Th ere
is nothing in the act taxing appeals of any character as such.

Office of the Attorney Gen eral,
Harrisburg, Pa., June 22, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, P a.
Attention: Mr. C. W. Myers, Chief of County B'IJJrea.n .
Sir: .You recently requested an opinion based upon a letter of
Mr. William Fackenthal, Easton, Pennsylvania, with reference to
the taxation of certain matters under the Act of April 6, 1830, P.
L. 272.
I will take up the questions propounded by Mr. Fackenthal, and
answer them seriatim. He refers to agreements, agreements, for
compensation for disability, certificates for liens of State ta xes, and
conditional sale contracts.
I. "Is a State tax payable on these instruments, as
being 'judgment by confession * * * where suit has
not been previously commenced', within the meaning of
the third section of the Act of 1830 (April 6) ?"

The Act of 1830 impose a tax on"every original writ * * '*, (except the writ of habeas
corpus,) and on the entry of every amicable action, the
sum of fifty cents; on every writ of certiorari issued t o
remove the proceeding of a jnstice or justices Of the
peace .or aldermen, the sum of fifty cents; on every entry
of a Jmlgrnent by .confession or otherwise, where suit
has not been prev10usly commenced, the sum of fifty
~en ts i and on every transcript of a judgment of a justice of the peace or alderman, the sum of twenty-five
cents."
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The only kind of agreement which would come within the designation of the Act would be an agreement to enter an amicable
action for a judgment by confession. The agreements above referred to are not of this character. The Act does not tax a certificate,
as such, and, therefore, none of the instruments referred to in this
question are taxable.
II.

"ls State tax payable on:-

1. Amicable scire facias to revive a judgment
by confession, and to continue the lien thereof?

"2. Amicable scire facias to revive an adverse
judgment, and to continue the lien thereof?"
This matter was thoroughly considered in an opinion given by
me to the Auditor General, June 27, Hl16 (Reports of Attorney
General, 1915-1916, p. 157), in which the conclusion was reached
that there was a distinction between a scire facias to revive a judgment and other kinds of writs of scire facias-that the former was
merely a continuation of an original suit and not an original writ,
and, therefore, a writ of scire fadas, whether to revive a judgment
by confession or an adverse judgment, is not taxable.
III. "Is an alternative mandamus, commenced by
petition, on which a writ is 'issued, an original action
and subject to State tax, within the meaning of the
third section of the Act of April 6, 1830 ?"
Attorney general Carson, in an opinion given to your Department
March 9, 1905 (Report of Attorney General, 1905-1906, p. 64), held
that an alternl'),tive mandamus was an original writ within the meaning of this Act. I se~ no reason to .question the correctness of that
conclusion, and, therefore, answer this question in the affirmative.
IV. "Are (lJ amicable actions sur mechanics' lien,
and (2) amicable actions sur municipal liens, amicable. actions ·within the meaning of the third section
of the Act of April 6, 1830 ?"
In an opinion by Deputy Attorney General Cunningham to your
Department, dated May 2, 1907 (Report of Attorney General, 19071908, p. 85), he advised you that mechanics' and municipal liens,
when filed, are merely claims, but when reduced to judgment they
are taxable within the language of the Act, which provides a tax
upon "every entry of a judgment by confession or otherwise, where
suit has not been previously commenced." We do not question
the correctness of that opinion.
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"Appeals:-

"Are (1) appeals from board of tax revision,
(2) appeals from compensation board, and (3) appeals
from mercantile appraiser taxable?"
The Act of Assembly taxes "original writs", "the entry of every
amicable action", "writ of certiorari", the "entry of a judgment",
and "transcript of a judgment." There is nothing in the _A,ct of Asseirnbly taxing a:ppeals of any character, as such.
VI. "Are these actions, which are commenced by
praecipe, taxable as original writs:"1. Capias ad respondendum?
"2. Replevin?
"3. Scire facias sur mortgage?"
In each of these cases a writ follows the issuance of a praecipe,
and the writ is the first writ in the proceedings; therefore, each of
them come within the designation of "original writ" upon which
a tax is r equired to be paid.
VII. "Are these actions, which are commenced by
praecipe, taxable as original writs:"l.

"2.

Scire facias sur Commonwealth lien?
Scire facias sur judgment?"

In the case of United States vs. P(J/yee, 147 U. S. 687, 37 L. Ed.
332, it is said:

"Wh_ile a _scire facias to revive a judgment is merely
a contmuat10n of the original suit * •· * a scire facias
upon a re~ognizance, ·x •· * is as much an original cause
as an action of debt up on a recognizance or a bill in
equity to annul a patent."
'
I , therefore, advise you that a scire facias upon a Commonwealth
lien is taxable, and a scire facias to revive a judgment is not.
Very truly yours,
WM. M. HARGEST,
D eputy Attorney General.
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BREWERS LICENSE.
A brewer, making malt or brewed liquors with any percent of alcohol content
must pay the graduated license fees provided in the Act of July 30, 1907, P. L.
464.

Office of the Attorney General,
Harrisburg, Pa., August 18, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: Your request of the 10th instant for an opinion from this
Department as to whether a brewing company which brewed beer
having an alcholic content of 2-75/ 100 per centum by volume and
beer having. an alcholic content of less than one half of one per
cent, neither of said beers being intoxicating, is liable to pay only
the minimum brewer's license fee, or the gra,duated license fees
fixed under the Act of July 30, 1897, P. L. 464.
In an opinion rendered by the Attorney General to the Director
of the Bureau of Food, holding that the drink called "Virginia Dare
Wine" did not come within the nonalcholic drink act of March 11,
190!), P. J,. 15, as amended by Jhe act of .Tune 16, Hl19, P. L. -180,
and was therefore not subject to the Sllpervision of that officer, it
was said:
"The Act of May 13, 1887, P. J_,. 108, known as the
'Brooks high license law,' prohibits the sale, without
a license, of 'spirituous, vinous, malt and ibrewed Uqnors.~
In construing this act of assembly it has been held that
if a liquor is vinous or spirituous conviction may
be sustained, even though there was no evidence that
the liquor was intoxicating or had an intoxicating effect: Com. v. Reyburg, 122 Pa. 299, and that if the
liquor sold without a license contained any alcohol such
sale violated the law, even though the percentage of alcohol was slight. Convictions have been gustained where the
drink was admitted to contain 87 /100 of one per cent.
Com. v. -wenzel, 24 Pa. Super. Ct. 467. It has also
been held that it is a violation of this law to sell
liquor containing two per cent. of alcohol, even though
there be no evidence that the drink was intoxicating
Hatfield v. Com., 120 Pa. 395; Com. v. ·Burns, 38 Pa.
. Super. Ct. 514.
·
I am therefore, of the opinion that the act orf Congress h~s not superseded the Brooks high .license la_w
in so far as beverages are concerned which contam
less than one-half of one per centum of alcohol by
volume and that a license is required to sell such

'
beverages.''-
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The sale of vinous, spirituous and malt liquors containing less
than one-half per cent. alcohol is forbidden in Pennsylvania, and
is a crime unless the seller is duly licensed. The criminal provisions
of the Act of May 13, 1887, Section 15, P. L. 113, apply to all sales
of liquor at wholesale or retail, and not to retail sales exclusively.

Commonwealth vs. Sweitzer, 129 Pa. 644.
Commonwealth vs. Matis, 55 Pa. Super. Ct. 551.
Judge Naxey, of Lackawanna County, in an opinion rendered
March 2, 1920, reported in 48 Pa. C. C. at page 494, states in
reference to the wholesale Act of July 30, 1897, P. L. 464, that
·the purpose of this Act as expressed in the title is "To provide
revenue and regulate the sale of malt, brewed, vinous and spirituous liquors or any admixture thereof."
"The mere fact that the framer of the title of the
act erroneously used the phrase 'intoxicating liquors'
in indexing part of the contents of the act, instead of
the words 'vinous, spirituous, malt and brewed liquors,'
which are used in the act itself, would not warrant the
inference that the act required increased license fees
only for the sale of intoxicating beverages.......... .
It would be a bold exercise of judicial power to find
as a fact that the sole purpose of our liquor license
laws was to regulate the sale of intoxicating liquol'IS:
and to declare those laws nullified because such pur·
pose can no longer be served. 'Liquor' is any beverage that contains alcohol, and even though the alcoholic
content is less than one-half of one per cent., the beverage is liquor still and some citizens may still desire
to drink it, and the state may continue to deem it expedient to place restrictions around and derive revenue
from its sale." '
Jn licens!i.ng brewers under the Act of July 30, 1897, P. L. 46!,
the Court of Quarter Sessions must construe this Act in harmony
with the other acts in regard to the sale of liquors.

Judge Rice of the Superior Court said, in the following case:
"A brewer needs no license to manufacture, but the
general policy of the commonwealth, as exhibited by
and embodied in its statutes, forbids him to sell the
pr?duct of his manufacture without complying with cer·
tam conditions precedent which the state has prescrib·
ed. By complying with them he obtains the privilege to
sell-a privilege not enjoyed iby the generality of citizens. The privilege to sell generally is obtained
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through proceedings in the court of quarter sessions,
but the privilege to sell only to dealers licensed by the
coµrt may be obtained by paying a certain sum into the
state treasury and obtaining from the state treasurer
'a certificate thereof which shall be framed and exposed
to view in said brewery.' This right or privilege is, in
both classes of cases, granted by the state, and permits the doing of that which without such grant would
be unlawful. ......... The rule applies .......... that
all other acts in pari materia may be consulted to as<'ertain the intent of the legislature: Endlich on Inter. pretation of Statutes, sec. 356. Particularly should the
rule apply when the two acts were passed at the same
session of the legislature."

Oom. vs. Mutual Union Brewing Oo., 58 Pa. Super. Ot. 647.
In accordance with the decisions cited above, you are therefore
advised that a brewer, manufacturing malt or brewed liquors containing any per cent. of alcohol, must pay the graduated license
fee provided in the Act of July 30, 189'7, P. L. 464, regardless as
to whether or not the malt or brewed liquors brewed by it are
intoxicating.

Very truly yours,
vVILI,IAM I. SWOOPE,
Deputy Attorney General.

TAXATION.
Lim.ited partnerships formed under the Uniform Limited Partnership Law are
required to file with the Auditor General certificates of registration and capital
stock reportr , but are not required to pay fl bonus upon their capital stock.

Office of the Attorney General,
Harrisburg, Pa., August 30, 1920.
Mr. J. Lor.d Rigby, Chief, Bureau of Corporations, Auditor General's
Department, Hal'I'isburg, Pa.
Sir: I have your communication of the 28th ult. A reply has
been delayed by reason of my absence from the city.
You . ask whether limited partnerships formed under the Act
of April 12, 1917, P. L. 55, entitled, "An act relating to partner·ships," and otherwise known as "The Uniform Limited Partnership
Act," are· required to fi~e with your Department the certificate of
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registration provided for by Section 19 of the Act of June 1, 1889,
P. L. 420, and the reports contemplated by Section 20 of that law;
and also whether such pertnerships are required to pay a bonus
and to produce a receipt showing said payment before the Recorder
of Deeds of the several counties can accept the partnership articles
for record. The material portions of the sections referred to are
as follows:
"Section 19. That hereafter no limited partnership,
bank, joint-stock associat-ion, association, corporation or
company whatsoever, formed, erected, incorporated or
organized, by or under any law of this Commonwealth,
general or special, or formed, erected, incorporated or
organized under the law of any other state, and doing
business in this Commonwealth, shall go into operation,
without first having the name of the institution or company, the date of incorporation or organization, the act
of assembly or authority under which formed, incorporated or organized, the place of business, the post office
address, the narnes of the president, chairman, secretary
and treasurer or cashier, and the amount of capital authorized by its charter, and the amount of capital paid
into the treasury, registered in the office of the auditor
genel'al; and every limited partnership, bank, association, joint stock association, company or corporation
whatsoever, now engaged in business in this Commonwealth, shall within ninety days after the passage of
this act, register as herein required in the office of the
auditor general; all the corporations, companies, associations limited partnerships aforesaid, shall annually
hereafter notify the auditor general of any change in
their officers; and any such institution or company
which shall neglect or refuse to comply with the provisions of this section, shall be subject to a penalty of five
hundred dollaxs, which penalty shall be collected onan account settled by the auditor general and state
treasurer in the same manner as taxes on capital stock
are settled and collected."
Section 20 as amended by the Act of July 15, 1919, P. L. 948" . . .... it shall be the duty of the president, vice-president, secret(//ry 01· treasurer of every ........ limited
partnership ... ..... now or her eafter organized or incorporated by or under any laws of this Commonwealth,
and of every . .. . .. .. limited partnership .. . .. . .. now
or hereafter incorporated or organized by or under the
law of any other state or t erritory of the United States
or by t_he Uni~ed Sta tes or by a ny foreign government:
and domg busmess in and liable to taxation within this
Commonwealth. . . . . . . . to make annually, on or before the last day of February for the calendar year next
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preceding, a report in writing to the Auditor General
on a form or forms to be prescribed and furnished by
him, stating specifically:

* * * * * * *
The affidavit of any two of the following named officers of such corporation, limited partnership, joint-stock
association, or compa ny, namely, the presiident, vicepresident, secrctwry, or treaswrer, shall be attached to
said report, that the statements in the report are true
and correct, ........ "
You state that your first inquiry is occasioned by the fact that
partnership act does not provide for any of the officers above
named, and that there seems therefore to be no one in existence
with authority to make and file these reports, and the importance
of the inquiry is evident when it is observed that Section 21 of
the Act of 1889, as amended which lays a tax on capital stock,
confines the imposition to-

th~

"every corporation, joint-stock association, limited partnership and company whatsoever, from which a report
is required under the twentieth section hereof."
The _determinative question is whet!ier the term "limited partnership", as used in the sections above quoted, comprehends a
partnership formed under the Unifwm Partnership Act, and the
silence of that act, as to the officers named in those sections, is
but an 'a rgument which may aid in arriving at a conclusion.
I am of the opinion that the term includes partnerships formed
under the uniform partnership law. The language of Section ~O
of the Act of 1889, as last amended, is that it shall be the duty of
the president, vice-president, secretary or treasurer"of every ........ limited partnership ... . ...... now or
hereafter organized by or under any law of this Commonwealth ........ to make and file the report therein provided."
and certainly such partnerships are within the literal words of
the statute.
It is a well established principle of law that in the absence of
ambiguity no exposition of a statute should be made which is opposed to e:xipress words. The rule is thus stated by Thayer, P . J.
in Reimer Harrow Oo. vs. Rosenberger, 16 Philadelphia 191.
"The general rule is that a verbis legis non est recedendum for nothing can so well explain the meaning of
the mdkers of the act as their own direct words .... . .
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It is dangerous to give scope for making a construction
against the express words where it is not certain that
the meaning of the law makers is not opposed to them."

In Pittsbwrgh v. Kalohthaler, 114 Pa. 541, the Act of March 7,
1846, P. L. 78, authorized councils of the city of Pittsburgh to levy
a tax on goods, etc., sold in the city, and it was held by the lower
court that the act did not apply to a butcher who slaughtered his
own cattle and sold the meat at a stall in a public market on market days. In reversing the court below Mr. Justice Green said :
"We find ourselves unable to ao:ree with this construction. In point of fact the literil. wonis of the Act do
include sales by butchers of fresh meat. This meaning
is conceded in a general sense in the opinion of the
court, but it is thought upon other considerations that
' such a meaning should not be given in this class of
cases. We think it is always unsafe to depart from
the plain and literal meaning of the words contained
in legislative enactments out of deference to some supposed intent, or absence of intent, which would prevent
the application of the words actually used to a given
subject. Such a practice is really substituting the theories of a court, which may, and often do, vary with the
personality of the individuals who compose it, in place
of the express words of the law as enacted by the lawmaking power. It is a practice to be avoided and not
followed. It has been ccwdemned by many text writers
and by many courts. Occasionally it has been departed
from, but the path is a devious and a dangerous one,
which ought never to he trodden, except upon considerations of the most convincing character and the gravest
moment."
There is nothing either in the Revenue Law of 1889, or in the
:Partnership Act of 1919 which discloses any intent to exclude partnerships formed under the latter statute from the provisions of
the former. The fact that the partnership act does not provide for'
the officers named in the revenue statute does not indicate any
such intent. It may well be that the partnership law does not require the existence of such officers so as to enable the partnership
to legally transact business with the public, but the revenue law
requires their existence in order that the capital stock reports may
be filed in the form, manner and at the times specified ; and it becomes incumbent upon the partnership to raise up such officers
if it does not wish to have a settlement estimated against it based
on knowledge independently acquired, and if it desires to escape
the penalty provided by the statute for failure to file such reports.
If the silence of the Act of 1919 is sufficient to take these partnerships out of the revenue law, then limited partnerships formed
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under the act of May 9, 1899, P. L. 261, are beyond the scope of
such law, for it is equally silent as to any such officers, and yet
this class of partnerships is expressly required to pay a bonus upon
its formation and partakes very closely of the nature of a corpora,tion; then limited partnerships form under the act of June 2, 1874,
P. L. 271, may easily evade the law, for no provision is made in
that act for the officers of president or vice-president and it expressly enacts that the officers of secretary and treasurer may be
held by one person; partnerships formed in states having no partnership statute other than the Uniform L"-w, could, while doing
business in this state, abstain from complying with the provisions
of the Act of 1889, notwithstanding that act expressly applies to
such as are formed "under any law of another state"; If such
silence were to control the question, then in the event of all partnerships formed under the Act of 1874, constituting one person as
secretary and treasurer, the extraordinary situation would exist,
where the legislature required reports from and imposed a tax on"every limited partnership formed under any law of this
Commonwealth,"
and yet t\J.e state powerless to invoke the requirement against a
single one. I am unable to infer a legislative intent to create such
situations; the silence of the Act of 1919 on partnership officers,
does not control your question; the partnership to which the revenue law relates are limited partnerships formed under (J/fl,y act of
this Commonwealth or any other state, (J/fl,d riot limited partnerships havilng by express statu·tory creation the officers of president,
'I.lice-president, secreta.ry or treasurer.
As to the certificates of registration required by Section 19 of
the Act of 1889, it is pertinent to observe that the requirement to
file the same is upon the "limited partnership" and not upon any
specified officer thereof.
I am not unaware of the opinion of former Attorney General McCormick (Attorney General's Reports 1895-96, 'I?· 153) that partnerships formed under the Limited Partnership Act qf March 21, 1836,
P. L. 143, are not within the intent of the Act of 1889, nor to the
effect of the Act of 1919 on the statute of 1836, nor to the similarity of partnerships formed under these two laws. I am of the
opinion that Sections 19 and 20, and th~refore Section 21, of the
Act of 1889 were intended to reach those partnerships created by
act Qf the law as contradistinguished from those created by act of
the parties, and that when the legislature intends to confine its
enactments to particular kinds of limited partnerships, it does so
by language, the meaning of wh.ich is un:mistakable, as in the case
of the limited partnership bonus act.
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As to your second inquiry, I beg to advise that the only .statute
subjecting limited partnerships to bonus is the Act of May 8, 1901,
P. L. 149, which by its express terms is confined to limited partnerships formed under the Acts of 1874 and 1899 hereinbefore referred

to.

Specifically answering your inquiries, you are now advised,
First: That limited partnerships formed under the Uniform Limited Partnership Law are required to file the certificate of registration and the capital st.ock reports required by Sections 19 and 20
of the Act of June 1, 1889, P. L. 420;
Second : That partnerships formed under the Uniform Partnership Law are not required to pay a bonus.
Very truly yours,
FRANK M. HUNTER,

De'{YUty A. ttorney General.

WESTERN STATE PENITENTIARY.
The premiums on the bonds of the officers and employes of the Western State
Penitentiary cannot be p aid out of appropriations made to carry into effect the
Act of 1915, P. L. 626.
The term "Insurance'', as used in the Appropriation Act of 1919 P. L. 115,
is broad enough to include the payment of premiums on bonds.

Office of the Attorney General,
Harrisburg, Pa. , September 3, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: I am in receipt of a communication from your Department,
enclosing a requisition from the Western State Penitentfary for
premiums to the American Surety Company on bonds of certain
employes of that Instituation. The persons covered by these bonds
are clerks. bookkeepers, storekeepers, and other similar employes of
the Penitentiary, and also of its 'rreasurer, and the requisition is
drawn chargeable to the item of "Irnmrance" contained in the Act
making an appropriation to the Penitenti~ry (Appropriation Acts,
1919, P. L. 115). You direct attention to the statute of May 28,
1915. P. L. 626, entitled "An Act requiring all State officials and employes who rrceive and disperse public moneys to give bond for
the faithful prrformanrr of their official duties," and to the Act of
April 23, 1919, P. L. 1-lJ, making it the duty of the Board of Public
Grounds and Buildings to procure and pa~- for the various bondH
required by the statute, to he given hy snch offici::ils and employes.
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The statute of 1909, to which you refer, has been repealed by the
Act of June 16, 1919, P. L. 482, creating the Board of Commissioners
of Public Grounds and Buildings, but its provisions have been substantially re-enacted by that Act.
You inquire whether the requisition can be honored, and if so,
the appropriation item against which it should be charged.
In an opinion rendered by former Deputy Attorney General Kun
(Attorney General's Reports 1915-1916, page 601), interpreting the
Act of 1915, it was held the Act comprehends only the bond of the
treasurer of a State institution who receives moneys appropriated by
the Legislature for its use. It was therein further stated :

"It is, of course, entirely proper for your Board of
Trustees to require bonds of such employes and subordinates who, in the judgment of the Trustees hold
such positions of trust which require them to be bonded.
This is a matter as to which the Board of Trustees
must exercise their own sound judgment and discretion .
The premiums for such bonds, however, cannot be paid
out of the special appropriation to the Board of Public
Grounds and Bufldings, as already indicated, but will
_have to be paid out of the appropriation to your Institution."
It follows from this opinion that the officers and employes covered
by the bonds in question, except possibly "Charles A. Rook, Treasurer,'' are not "State officials or employes" within the meaning of
the said Act of 1915, and that the Board of Commissioners of Public Grounds and Buildings would have no authority to pay for the
premiums thereon. Whether .the premium on the bond of the treasurer should be paid depends upon the obligation of that instrument.
If the obligation be solely for the faithful application of State appropriations, the premium should not be paid, as the law contemplates
that the treasurer of this Institution should be bonded for that purpose by the Board of Commissioners of Public Grounds and Buildings; if, however, the obligation be for the faithful application of
mon_eys received from other sources, as for example, from counties
in the Western State Penitentiary District, the premium should be
paid prov_ided there exists an available appropriation.
I am of the opinion that the premiums on these bonds are properly
chargeable to the item "Insurance" contained in the appropriation
made to the Western State Penitentiary by the Act of 1919, bereinfore cited. The law is settled that bonds or contracts of companies
which guarantee the fidelity of employes and which make the business
one for profit, are insurance contracts: Joyce on the Law of Insurance, Vol. 1, Paragraph 339a.
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You are accordingly ad visedFirst-That the p1'€miums on bonds of the officers and em.gloyes
of the Western State Penitentiary cannot be paid out of appropriations made to carry into effect the Act of 1915.
Second-That the term "Insurance" as used in the Appropriation Act of 1919 to the Western State Penitentiary comprehends
premiums on bonds of employes of this Institution. Whether the
premium on the bonds of Charles A. Rook, Treasurer, should be
vaid depends upon the circumstances hereinbefore stated.
In reply to your further inquiry as to what kinds of insurance
the said item comprehends, I have to advise that this Department
will not r_ender opinions on abstract questions, but only on specific
inquiries based upon actual states of facts, and the full import of
the term can therefore only be ascertained as particular cases arise.
I -return your enclosures.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney General.

The Pennsylvania Historical Commission has power to assist in the purchase
of Fort Morris, at Shippensburg, Pa., the title to be in the Borough of Shippensburg.

Office of the Attorney General,
Harrisburg, Pa., September 28, 1920.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 15th inst. relative to the purchase of the site of Fort Norris
with the assistance of the Pennsylvania Historical Commission.
It appears that on June 11, 1920, the Pennsylvania Historical
Commission adopted a Resolution that it pay one-half of the purchase price of the site of Fort Morris, at Shippenburg, to an
amount not exceeding $750.00, the Civic Clu:b of that place to pay
the other half, the title to the land so acqniFed to be vested in
the Borough of Shippenburg, which "shall have care of the property
and maintain it free of taxes forever." The actual amount which
the Commission 'is now called upon to pay on account of the foregoing is th e sum of $53!1.16. You ask to be advised whether the
Commission possesses the authority to make the aforesaid purchase
under the authority bestowed upon it by the Act of Jl.1ly 13, 1913,
P. L. 1265, as amended by the A'Ct of June 22, 1917, P. L. 624.
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Section 4 of said Act reads, in part, as follows:
"The Pennsylvania Historical Com.mission may, upon
its own initiative or upon petition of municipalities or
historical societies, mark by proper monuments, tablets,
or markers, places or buildings,- within . this Commonwealth, where historical events have transpired, and
may arrange for the care and maintenance of such
markers or monuments. It may also undertake, within the means at its command, the preservation or restoration of ancient or historic puhlic buildings, military
works, or monuments connected with _the history of
Pennsylvania; and to this end it may contract with
cities, boroughs, and townships, .for and Qn behalf of
the Commonwealth, or with historical societies or other
associations, with proper bond or security, for the maintenance of such buildings, works and monuments as
a consideration for assistance in their erection, restoration, preservation, or marking by said com.mission."
This statute, creating the Pennsylvania Historical Commission
equipped with power and means to act, has for its end the pro·
motion of an important and beneficial public object and as one
having that character should receive a construction as broad and
liberal as its language in its most extensive signification will permit. Endlich on the Interpretation of Statutes, 107-108.
By virtue of the above quoted provision of Section ·4 of the Act,
the Commission can assist in the preservation or restoration of
any· historic 'b uildings, military works or monuments with an arrangement with the municipality where located for their care and
·maintenance. Tested by what is sought to be accomplished by the
Act, I see no real distinction between that and the rendering of
assistance to acquire and set apart for all time from other uses
the .site where such historic structure had once stood, in order to
perpetuate the memory of its existence and the deeds and events
connected therewith. The express power to do the former may
fairly be construed as implying or including the right to do
the latter so as to more fully effectuate the obvious purposes in
view. This is one way and a most effective one of marking historic
places,
In this present instance the title to the land is to be vested in
the Borough of Shippensburg, which presumably under the condition of the conveyance will be pledged to give this historic site the
contemplated care and maintenance. To deny the Commission the
power to do what is here proposed would, in my opinion, be contrary to the spirit and . true intent of the Act under which. the
proceeding is being had, and put an unfortunate limitation upon
its activities.
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You are therefore advised that the Pennsylvania Historical Com'
'
. .
..
mission has the authority under said Act to assist m ac~mrmg
the site of Fort Morris, at Shippensburg, in accordance with the
above recited Resolution.
Very truly yours,
EMERSON COLLINS,
De{JUty Attorney General.

TAXATION.
The Commonwealth has no right under existing legislation to tax National and
State banks engaged in fiduciary business under authority of the Federal Reserve
Act and the Act of July 17, 1919, P. L. 1032, as trust companies under the Act
of 1907, and impose upon the value of their capital stock a tax of five mills.

Office of the Attorney General,
Harrisburg, Pa., October 6, 1920.
Honorable J. Lord Rigby, Chief, Bureau of Corporations, Auditor
General's Department, Harrisburg, Pa.
Sir: Your request for an opinion as to the right of the Commonwealth to tax State banks that have accepted the provisions
of the Act of July 17, 1919, P. L. 1032, as trust companies under
the Act of June 13, 1907, P. L. 640, instead Of as banks under the
Act of July 15, 1897, P. L. 292, and the right of the Commonwealth
to tax National •banks authorized to act in a :fiduciary capacity by
the Federal Reserve Board under the Act of 1907 instead of under
the Act of 1897, is received by this Department.
The Act of 1919, P. L. i032, a:bove referred to~ provides a method
whereby State banks incorporated under the laws of this Commonwealth may acquire the right to engage in :fiduciary business in
which trust companies organized under the laws of this Commonweal~h have authority and are permitted to act, and the Act of
Congress, known as the Federal Reserve Act, gives to Federal Re·
serve Board the power to authorize National banks to engage in
fiduciary business the same as trust companies are now authorized
to do.
National and State banks are taxed by the Commonwealth by
authority of the Act of July 15, 1897 P. L. 292, entitled "An act to
provide revenue by taxation".
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provides:

"Every bank or savings instttution having capital
stock, incorporated by or under any law of this Commonwealth or under .Jtny law of the United States, and
located within this Commonwealth, shall, on or before
the twentieth day of June in each and every year, make
to the Auditor General a report in writing, verified by
the oath or affirmation of the president, cashier or treasurer, setting forth the full number of shares of the
capital stock subscribed for or issued by such bank
or saving institution, and the actual value thereof,
which shall · be ascertained as hereinbefore provided;
whereupon it shall be the duty of the Auditor General
to assess such shares for taxation at the same rate as
that imposed upon other moneyed capital in the hands
of ii:J.dividual citizens of the State, that is to say,
at the rate of four mills upon each dollar of the actual
value thereof * * * ."
Trust companies are taxed by virtue of the Act of June 13,
1907, P. L. 640, which provides:
"That from and after the passage of this act, every
company incorp-0rated under the provisions of section
twenty-nine of an act, entitled 'An act to provide for
the incorporation and regulation of certain corporations,' approved April twenty-ninth, one thousand eight
hundred and seventy-four, and its supplements; for the
insurance of owners of real estate, mortagages, and
others interested in real estate, from loss by reason
of defective titles, liens, and incumbrances; and every
company entitled to benefits of, and every company having any of the powers of, companies entitled to the
benefits of an act entitled 'An act conferring upon certain fidelity, insurance, safety deposit, trust, and savings companies the powers and privileges of companies
incorporated under the provisions of section twentynine of an act, entitled 'An act to provide for the incorporation and regulation of certain corporations,' ap·
proved April twenty-ninth Anno Domini one thousand
eight hundre~ and seventy-four, and of the supplements
thereto,' approved June twenty-seventh, one thousand
eight hundred and ninety-five, commonly known as title
insurance, or trust, companies, shall, on or before the
twentieth day of June in each and every year, make to
the Auditor General a report in writing, verified by
the oath or affirmation of the president, secretary, or
treasurer, setting forth the full number of shares of the
capital stock subscribed for or issued by such company, and the act1;1al value th~reof, which shall be a~
certained as heremafter provided; and thereupon it
shall be the duty of the Auditor General to assess
such shares for taxation at the rate of five mills upon
each dollar of the actual value thereof * * *."
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-. In my opinion the Commonwealth has no authority to tax State
- and National banks given fiduciary powers by the Act of 1919
or the Federal Eeserve Board as trust companies under the Act
of 1907. The Act of July 15, 1897, P. L. 292, authorizing the
Commonwealth to tax National and State banks provides for a
tax of four mills upon every bank or savings institution having
capital stock incorporated by or under any law of this Commonwealth, or under any law of the United States. The Act of June 13,
1907, imposing a tax of five mills upon the capital stock of trust
companies, authorizes the imposition of that tax only upon those
companies incorporated under the Act of 1874 and the supplement
of 1895.
The distinguishing feature, therefore, seems to be with relation
to the Act under which these various financial institutions are incorporated, and neither the Federal Reserve Act, giving Nation
banks authority to engage in a fiduciary capacity, nor the Act of
191!), P. L. 1032, giving State banks the right to engage in a fiduciary capacity, in any way changes the method of incorporation
of such institutions, nor does it bring them within the provision
of the Act of 1874 and the Act of 189·5, providing for the incorporation of trust companies.
You are, therefore, advised that the Commonwealth has no right
to tax National and State banks engaged in fiduciary business under
authority of the Federal Reserve Act and the Act of 1919, above
referred to, as trust companies under the Act of 1907 and impose
upon the value of their capital stock a tax of five mills. In order
to do so further legislation will be necessary.
Very truly yours,
BERNARD J. MYERS,
Deputy Attorney General.

IN RE LIQUOR LICENSES.
No retail liquor licensed dealer who has failed to make the monthly payments
in advance as required by the Act of February 26, 1919, P. L. 10, can retain
his license by now making the omitted payments, but by the expressed terms of
said Act, the license was terminated when he defaulted.

Office of the Attorney General,
Harrisburg, Pa., N overnber 11, Hl20.
Honorable Charles A. Snyder, Auditor General, Harrisburg, Pa.
Sir: Your request for an opinion from this Department, whether
retail licensed liquor dealers who have not paid up their monthly
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installments of their license fee, could pay up their back payments
and retain their license, duly received. In reply, would say that
by the provisions of the Act of the 26th day of February, 1919, P.
L. 10, Section 8, it is provided in the last dause:
"Provided further, That each person licensed to sell
vinous, spirituous, malt or brewed liquors, or any admixture thereof, under the provisions of this act, may
pay the annual license fees herein provided for and
any additional tax or , license fee now established by
law, in twelve monthly installments. The installment
for the first month shall be paid as now required by
law before a license is issued to the applicant, and
each subsequent installment at any time before the beginning of each succeeding month. Failure to make
any of said monthly payments in advance. shall terminate said license and all rights therein, and the licensee
shall forthwith return the same to the court or authority by which it was issued."
Under this .provision the license is immediately forfeited by failure to malrn the payments.
You are, therefore, advised that no retail licensed dealer who
has failed to make the monthly payments in advance can retain
his license by now making the omitted payments, but by the expressed terms of assembly the license is terminated.

Yours truly,
W. I. SWOOPE,
Deputy Att9rney General.

TRANSFER INHERITANCE TAX-CORPORATIONS-ACT OF JUNE 30,
1919.
Where a decedent is, at the time of his death, the owner of stock of a corporation, and subsequent to his death a stock dividend is declared, no "waiver" is
required for the transfer of the stock represen.ting such dividend, the shares standing in the name of the decedent having been appraised as ·of the time of his
death and the tax paid thereon.
Where a decedent prior to his death and subscribed for stock of a contemplated
corporation, but had not paid for the same, an.d where the stock is subsequently
paid for and a certificate issued in the name,. of the ,e state, a "waiver" is required
before the stock can be transferred out of the estate'.
Where a decedent prior to his death had subscribed for stock of an existent
corporation, but had not paid for the same, and where the stock is subsequently
paid for and a certificate issued in the name of the estate, a "wa,iver" is not required before the stock can be transferred out of the estate, unless th ere be
additional circumstances sufficient to give to such subscriber the status of a
corporate shareholder.
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Office of the Attorney General,
Harrisburg, Pa. N ovemher 11, 1920.
Mr. Christian W. Myers, Chief, County Bureau, Department of
Auditor General, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 19th ultimo requesting an interpretation of the Transfer Inheritance Tax Act approved June 20, 1919, P. L. 521, with respect
to the following:
"First: A decedent is the owner of stock of a corporation at the time of his drnth, and subsequent to his
death, a stock dividend is declared. The stock standing
in his name was, of course, inventoried as of the date
of his death~ and the inheritance tax paid thereon.
"Question: Would a waiver be required for the
transfer of the shares represented by the stock dividend?
"Second: A decedent, prior to his death, had sub~
scribed for some stock of a Corporation, but had not
·paid the same. The stock is subsequently paid for
by the Executor, and a certificate issued in the name
of the Estate.
"Question: Would a waiver be required before this
stock can be transferred out of the Estate?"
Sections 35 and 36, respectively, prohibit personal representatives
and corporations from transferring stock standing in the name·
of a decedent without what is popularly termed a "waiver" being
first secured from the Auditor General. They read as follows:
"Section 35. No executor, administrator, or trustee
of any decedent, resident or non-resident, shall assign
or transfer any stock of any corporation of this Commonwealth or of any national banking association located in this Commonwealth, standing in the name of
such decede'nt, or in the joint names of such decedent
and one or more other persons, or in trust for a decedent, subject to the tax hereinbefore inposed, until
such tax has been paid, unless the Auditor Genera] consents to such transfer prior to such payment in manner
hereinafter provided.
"Section 36. No corporation of this Commonwealth
or national hanking association located in this Commonwealth shall transfer any stock of such corporation
or of such l1ankin g :rnsoeiation, stan ding in the name
of a clecede11t, wh ether resident or non-residen t or in
the_joint names of a decedent and one or more p~rsons,
or rn trust for ~nch decedent, unless the Auditor General has filed with said corporation or national bank-
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ing association a certificate that the tax imposed by
this act on the transfer of such stock has been fully
paid, or otherwise consents thereto in writing, and it
s'hall be lawful for the Auditor General, either personally or by representative, to examine the shares of
stock of such decedent at . the time of such transfer
and also the transfer books of said corporation or association showing such transfer ;c. * * ."

lt is important to observe that the tax contemplated by the
statute is not laid upon the physical act of the corporation in transferring on its hooks the shares of its stock standing in the name
of a decedent, IJut that it is imposEd, by Section one, either upon
that intangible, invisible and incorporal thing, the translation or
passing of the tiiie to, or interest in the shares from one person to
another, described in the Act as a "transfer" and brought about
by will, intestate laws, or by deed, grant, bargain, sale or gift
made in contemplation of the death of the grantor, vendor or donor.,
or intended to take effect in possession or ·enjoyment at or after
such death, or upon the coming into possession or .enjoyment of
a contingent or defeasible estate in expectancy, or of property trans·
ferred pursuant to a power of appointment.
By Section 2 of the Act the tax on the "transfer" is to be co:rnputed on the clear value of the property at the Urn e fff the passing,
while by Section 3 the tax on the contingent or defeasible estate
in expectancy is computable upon its value at the tirne the right uf
possession accrues, or at th e tirne of its act1iat payment, if the person
liable therefor av:ails hinu:;elf of the p·r ivilege of making payment be. fore such accrual.
The prohibition contained in Section 36 is, therefore, not per·
tinent to the imposition of the tax, but was intended to better insure its collection and payment.
The.se preliminary observations afford a clear approach to the
disposition of your specific inquiries. As to the first, it appears
that the shares passed to the person liahle ~or the tax instantly
upon the .decedent's death; that they were appraised as of that.
time; that the tax based upon such Yaluation has been paid, and
mat subsfquently to such death the stock dividend was declared.
If this dividend represented corporate assets, howsoever carried
iu the corporate accounts, existing at the time of the decedent's
drnth, it was reflected in the value of the shares which "passed.''
and upon which the tax has been calculated and paid; if it represented assets received subsequent to such death, it was not, as has
been before pointed out, taxable under the Act. In neither case
therefore is the "waiver" necessary to insure the payment of the
tax, .and ' consc>qnently H is not reqnired by the statute.
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As to your second inquiry, you state that the decedent had prior
to his death "subscrib,ed" for certain shareSI of stock, payment therefor being made by his Executor and the certificates issued in the
latter's name. You do not state when the corportaion was chartered.
This opinion is predicated upon the assumption that it was at or
prior to the time of the subscriber's demise. Is a "waivert• required before this stock can be transferred out of the estate. The
prohibition in both Sections 35 and 36 is expressly confined to
the transfer ''of stock sta.ndin[f in the name of a de'c.edent/P i. e.
standing in such name on the books of the corporation.
The disposition of your second inquiry rests, therefore, upon a
further queston-did the decedent's subscription give him the status
of a holder of "stock" within the meaning of t4e Act, and I am
of the opinion that this depends upon whether the agrrement was
what is technically termed a "subscription agreement," by which
I mean an agreement to buy shares of stock in a contemplated
<"Orporation, or whethfr it was an agreement to buy stock in a
corporation already in existence. If the subscription was for the
purchase of shares in a .contemplated corporation, the decedent had
"stock" standing in his name, within the meaning of the statute and
a "waiver" is required. The nature of such an agreement. and its
difference from the ordinary contract of purchase and sale is clearly
defined in the case of Bole vs. Fulton, 233 Pa. 609. The case arose
on a bill in equity by creditors to compel the payment of a stock
subscr~ption which had b0en executed subsequent to the issuance
of letters patent. The Court said:
"There is a well-recognized distinction between original subscriptions for stock in a corporation to be
formed, and subscriptions for shares in an existing corporation. In the one case the engagement between the
subscribers is created directly by the act of subscription, which, when once the corporation has been created
by letters patent, issued on the strength of the subscription, becomes absolute. not subject to recall, and
?ischargea?le only by actual payment. By the act of
rncorporation, without more, the original subscribers
become members of the corporation, entitled to all the
rights and privileges of membership, including the right
to vote, the right to shnre in the profits, and 'the right
to cori:pel specific performance of the contract of membership: Curry v. Scott. M Pa. 270, Garrett v. Dillsburg, etc., R. R Co. 78 Pa. 465. In the other case the
contract is not between the subscribers, except as it is
shown that the subscriptions were mutual considerations for each other, but between each individual subscriber and the corporation as it exists, and is simply
a contract of purchase and sale * * *.
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"The receiver of the insolvent corporation finding
defendant's name appended to a subscription list included him in his bill among the original and statutory
shareholders who have not paid their subscriptions in
full, and obtained a decree against him as a stockholder. BuJt he never was n stockholder/'

.

The distinction is thus stated by M orarwetz on Private Corporations, Section 46:
"The contract which exists among the members of a
corporation, and which constitutes them a corporate
association, is the contract of membership. Thi.<? contract ,qives the contnwting panties the status of shareholders j it invests them with the continuing :rights of
shareholders, together with the corresponding liabilities and the performance of this contract will always
be specifically miforced, though a failure to perform
rarely presents a ground for an action for damages. On
the other hand, a contract to become a shareholder, or
to subscribe for shares in a company at a future day,
does not give the contracting v'(Jj/-ty the sta,tus of shareholder until after the contract ha,s been fully executed
by ·taking the sha,res O'f actually subscribing upon 'the
books, and, upon failure to perform the contract, the
corporation will be entitled to recover only the damages
suffered,-that is, the difference between the amount
which the defendant agreed to pay or contribute on
acccount of the shares, and the value of an equal number
of shares in the market."

In Baltimore 0-ity Pass. Ry. Go. v. Hambieton, 77 Md. 341, the
Court said, inter alia:
"When the subscription to formative stock precedes
the creation of the body corporate which will ultimately
issue the certificate, there is, of neccesity, at the .time
such subscriptions are entered into, no corporation in
existence with which a contract could be made. The
subscribers as a consequence and for the very purpose of
effecting an organization, become stockholders b.y the
mere act of subscri.bing if there are no conditions precedent preseribed, and they are thereby invested with the
privileges and subjected to the liabilities incident to
that relation * * * But the same reasons do not
apply, and the same conditions do not obtain, in the case
of new or additional stock, authorized to be issued by
an existing and completely organized corporatioi;i. A
subscription to such new stock does not neeiessarily of
itself make the subscriber a stockholder, because, generally ·speaking, it is a mere contract between the sub-
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scriber and the corporation, * * * To constitute
a subscriber for new stock a stockholder, something more
than a mere subscription is requisite j payment is necessary. The subscription is but the contract. Payment
when called by the company, and when made by the
subscriber constitutes him a shareholder, whether a
certificate has been issued or not."
There may be cases where the agreement to purchase shares in
an existing corporation is coupled with additional circumstances
sufficient to constitute the decedent a shareholder e. g. where he had
paid the subscription price before his death, but the certificate had
not yet been issued. Exceptional cases will, howev-er, have to be
met as they arise.
You are accordingly now specifically advised:
First: Where a decedent is, at the time of his death, the owner
of stock of a corporation, and subsequent to his death a sto<;k dividend is declared, no "waiver" is required for the transfer of the stock
representing such dividend, the shares standing in the name of the
decedent having been appraised as of the time of his death and the
tax paid thereon.
Second: Where a decedent prior to his death had subscribed for
stock of a contemplated corporation, b{1t had riot paid for the same,
and where the stock is subsequently paid for and a certificate issued
in th e name of the estate, a "waiver" is required before the stock can
be transferred out of the estate.
Third: 'Vhere a decedent prior to his death had subscribed for
stock of an ea·iRtrmt corvoratio11, bnt had not paid for the same, and
where the stock is subsequently paid for and a certificate issued in
the name of the estate. a "waiver" is not required before the stock
can be transferred' out of the estate, unless there be additional Circumstances sufficient to give to such subscriber the status of a cor·
pon1tp shareholder.
Yours truly,
FRANK M. HUNTER.
Deputy A ttorney General.
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LIMITED PARTNERSHIPS.
A limited partnership formed under the Act of May 9, 1899, P. L. 261, and the
amendments of July 9, 1901, P. L . 625, and April 12, 1917, P. L. 67, must have the
r eceirpt -0f the ·State 'Treasurer for th e bollJUs due under the /Act of May 8, 1901,
P. L. 149, r ecorded in the ·office for th e recording of deeds in the C()lllnty in which
its offic e is situated ·befor e engaging in 1business. This recei'J)'t constitutes a part
of the partnership articles, and must be certified as such before being filed in the
office of the Secretary of the Commonwealth.

Office of the Attorney General,
Harrisburg, Pa. January 6, 1919.
Mr. John F. Whitworth, Corporation Clerk, Office of the Secretary
of Commonwealth, Harl"is'burg, Pa.
Sir: This Department is in receipt of your communicatoin of
the 18th ult. enclosing a partnership agreement dated October 2,
1918, between George Stockburger and Robert J. Wagner, both of
the City of Philadelphia. The articles of agreement contain the
following statement:
'

"Whereas, the aforesaid parties her-eto desire to enter into articles of co-partnership and desire to limit
the liability of all the partners for the debts of the partnership to the amount of capital subscribed by such part·
ners, respectively, in accordance with the Act of As·
sembly of the Commonwealth of Pennsylvania, approved
the ninth day of May, 1899, and the amendments thereto
of the ninth day of July, 1901, and the twelfth day of
April 1917, P. L. 67, the said parties have agreed and .
by these presents do agree to associate themselves in
a partnership with limited li~bility as follows:"
There is also enclosed a receipt for bonus paid by the above partners pursuant to the Act of May 8, 1901, P. L. 120.
You ask whether this bonus receipt should first be recorded in
the office for recording of deeds of Philadelphia County before being filed in your office.
Prior to May 8, 1901, there was no bonus imposed on partnerships
formed under the Act of 1899. The only instrument required to
. be recorded in the office for the recording of deeds, and therefore
(87)
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the only document which could be certified by such recorder to the
office of the Secretary of the Commonwealth, was a copy of the
articles of partnership. Section 1 of the said Act of 1899 provides
as follows:
"A copy of said articles of partnership, and all amendments thereto, duly certified by the recorder of deeds,
shall also be filed, within thirty days after the recording of said articles or amendments in said recorder's
office, in the office of the Secretary of the Commonwealth. The business of the partnership may be commenced after the articles of partnership have been left
for record in the office of the recorder of deeds."
By the Act of May 8, 1901, P. L. 149, '.Partnership associations,
formed under the Act o.f 1899 referred to, were required to pay
to the State Treasurer, for the use of the Commonwealth, a bonus
of one-third of one percentum upon the amount of capital stock
which the partnership has at the time of its formation, and a
like bonus on any subsequent increase thereof. This act, to insure the payment of this bonus, provides, that"no company formed under the provisions of said acts
shall go into operation or exercise any privileges until
said bonus has been paid.
Section i2. No articles of association, forming a partnership association under either of the acts aforesaid,
or any amendment thereto increasing the cap.ital thereof, shall be accepted for record by the recorder of deeds.
in any county in this Co11t11ionwealth unless there be
annexed thereto a receipt of the State Treasurer for the
amount of bonus due under this act, said receipt to be
made a part of the articles of association and recorded
therewith."
It is obvious, therefore, that a partnership formed under the Act
of 1899, and subsequent to the Act of 1901, was required to record
the bonus receipt with the articles of association, and that since
the act made the receipt a part of such articles, a copy of the said
receipt, as _well as the partnership agreement, would have to be certified for filing in the office of the Secretary of the Commonwealth.
It has been submitted to you, however, that "the Uniform Limited
Partnership Act" (1917, P. L. 55), and the Act of April 12, 1917,
P. L. 67, amending the said Act of 1899, changed the procedure insofar as to- render thereafter unnecessary the recording of the bonus
receipt.
I am not in accord with this contention . The Uniform Limited
Partnership Act, while complete on the subject with which it deals,
has no effect whatsoever upon the Partnership Act of 1899 insofar
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as the said Act of 1899 relates to the formation of partnerships
wherein all of the partners have their liability limited. The Uniform Limited Partnership Act contemplates only those partnerships
which have one or more gen eral partners. The Act of April 12,
1917, P. L. 67, amending the Act of 1899, likewise makes no change
in the procedure for the formation of partnerships between two
persons, both of whom are to be limited as to th eir liability. That
amendment was passed pursuant to the approval of the Uniform
Limited Partnership Act and its only purpose was to extract from
the original act all authority for the subsequent formation of partnerships where one or more, but not all, of the members were limited in their liability, and to provide for the pa rtnerships then
existing where the liability of more than one, but not all the partners were limited. This purpose is indicated by the title which:
after reciting the original Act of 1899 and its amendment of July
9, 1901, P. L. 625, proceeds as follows :
"by excepting and excluding all partnerships, hereafter
formed, in which the liability of one or more, but not
all, of the partners is limited to the amount subscribed
by such partners to the common stock, from the benefit
and operation of said act ; and to provide for existing
partnerships where the liability of more than one but ,
not all the partners is limited."
The amendment of 1917 did not ther efore operate to change, in the
slightest, the procedure for the formation of partnerships between
two persons with limited liability in both. Neither was this procedure affected by the prior amendment of 1901, P. L. 625; the sole
purpose of that act as appears from its title being to include hanks
•
and trust companies from the benefit and operation of the original
statute.
As to the contention that the partnership in question was formed under the amendment of 1917 and not nnder the original Act
of 1899, it is sufficient to say that the reference in the Bonus Act
of 1901 to the statute of 1899 included any amendment t o that statute, it being a well settled rule of statutory construction that ·an
amendment is an integral part of the original act; and further; a;s
before stated, the intent of the amendment of 1917 wa s not to ootkorize the formation of wny partnership whatso ffl?'er, but r ather t o
'{YrOhibit the subs equent formati on of certain partner ships under the
provision of the original act.
You are accordingly advised that the partnership in question
must have the receipt for bonus recorded in the office for th e recording of deeds of Philadelphia County, that the r eceipt consti-
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tutes a part of the Articles of Co-Partnership and must be certified as a part of such articles before you can legally receive it for
filing.
I return herewith the Articles of Co-partnership, the Bonus 'fax
Receipt and certain other communications.
Very truly yours,
WM. M. HARGEST,
De{J'Uty Attorney General.

AMENDMENTS TO THE CONSTITUTION-PUBLICATION OF JOINT
RESOLUTION.
The Joint Resolution No. 4 of the legislative session of ;:!_919, proposing an
amendment to Section 1 of Article IX of the Constitution of Pennsylvania, provides that the amendment should be submitted to the electors of the State at large
at the general election to be held on th e Tuesday next following the first Monday
oi November, 1919. As there is no general election in 1919, the resolution falls.

Office of the Attorney General,
Har~isburg, Pa., July 8, 1919.
Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harrisburg, Pa.
Dear Sir: There has been received by this Department your letter
of June 25, inquiring whether the amendment to Section 1 of Article IX of the Con~itution of Pennsylvania, as proposed in Joint
Resolution No. 4 of the Legislative Session of 1919, should be
published this year, or in the year 1920.
Section 1 of Article XVIII of the Constitution expressly provides
that the Secretary of the Commonwealth shall cause such amendments to be published three month before the next general election.
Section 2 of Article VIII provides that the general election shall
be held biennially on the Tuesday next following the first Monday
in November in each even nurnbered year.
Section 3 of Article VIII provides for municipal elections, which
shall be held on the Tuesday next following the first Monday of
November in each odd numbered year.
The pU'blication of an amendment in the manner required by the
Constitution must precede its submission to the voters. The requirement is publication three months before the next general election. While the Constitntion providrs in Section l of Article XVIII
that amendments may be submitted to the electors of the State in
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such manner and at such time, at least three months after being
agreed to by the two Houses as the General Assembly may prescribe,
this provision must be read in conjunction with the provision relative to ·publication, and when so read, the plain meaning of the
whole section is that the Constitution has fixed the earliest day.
at which an amendment may be submitted to the electors at the
general election next succeeding the three months publication, and.
to that extent ·has ~imited the General Assembly in its powers to
prescribe the date of submission.
~easured by this rule, what of the Joint Resolution providing
the amendment in question? Its second sec.t ion prescribes that the
amendment shal,l be submitted to the electors of the State at large .
at the general election to be held on the Tuesday next following
the first Monday of November in the year 1919.
There is no general election to be held in the year 1919. . It follows, therefore, that the publication required by the Constitution
cannot be made before the date fixed in the Resolution for submission to the electors, and that the amendment cannot be submitted upon the day named therein.
The views herein expressed are in accord with the reasoning of
First Deputy Attorney General Keller in ll;n opinion upon a somewhat similar question, under date of July 10, 1917.
You are advised, therefore, that the proposed amendment should
not be published in the year 1919, and that inasmuch as the date
is fixed in the Resolution for submitting the question to the electors,
the.r e will be no reason to publish the amendment after that date;
therefore, the Resolution falls.
Very truly yours,
ROBERT S. GA WTHROP,
First Depiity Attorney General.
SOLDIERS VOTE.
A soldier, sailor or marine who returns home in time to conform with the election laws in order to vote, must do so. The Act No. 382, approved July 15, 1919
is intended to waive every requirement for voting which such soldier, sailor or
marine cannot meet because of his absepce at war.

Office of the Attorney General,
Harrisburg, Pa., August 22, 1919.
Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harrisburg, Pa.
'
Sir: Your favor of the 18 inst., addressed to the Attorney General,
asking for a construction of Act No. 382, approved July 15, 1919,
is at hand.
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The question which you propound is whether soldiers, sailors and
marines who -are discharged before the date on which they may be
enrolled or assessed in order to vote at the Primaries this fall, or
before the da te upon which payment of taxes is required in order
to vote, are entitled to the benefits of this Act of Assembly.
I understand that the Personal Registration days in cities of the
first class are August 26, September 2 and 6; in cities of the second
class September 4-, 9 and 13, and in other cities Angust 28, September
2 and 13; that the days on which persons who are entitled to vote
must be assessed are September 2 and 3, but that taxes may be
paid np to and including October 4, and that the Act of July 25,
1913, P. L. 1043, requires enrollment on the sixty-second or sixtythird day before the Primary. This would be July 16 this year.
The Act of Assembly is entitled:
"An act providing for voting by soldiers, sailors,
and marines, in service or discharged therefrom, returning to their homes, who have been unable to qualify
themselves as electors in accordance with existing law."
The title to this Act is self-explanatory. It does not and is not
intended to apply to voting by all soldiers, sailors and marines, but
only to those who are in the servic<.>, or who have been discharged
and returned to their homes too late "to qualify themselves as electors in accordance with existing law." Section 1 . of the Act provides that any soldier, sailor or marine in service or who has served
in the army or navy of the United States, and who has returned to
his home, shall be entitled to vote in his r espective election district
as a soldier, sailor or marine, notwithstanding that he has not been
assessed and has not paid the nsual taxes, or is not personally registered in the district in which he r esides, but this Act contains the
the following proviso, which is not easily misunderstood.
''Provided, That such election at which he offers to
vote shall occur at such a time as has prevented such
soldier, sailor or marine from being assessed and from
having paid his usual taxes, and, where the same is
necessary, from having been "personally registered, after
his return to his home, as is required in the case of an
elector by the Constitution."
It, therefore, follows that no soldier, sailor or marine who returns home in time to be enrolled or assessed and pay his usual taxes,
and to he registered wh ere personal registration is necessary, is en·
titled to vote as provided by this Act, but only those soldiers~ sailors
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and marines who have been discharged and returned to their homes
too late to qualify themselves as electors are entitled to vote as provided by this law.
I am of the opinion that a soldier, sailor or marine who returns
home after the date for enrollment must, however, comply with
other election laws as to registration and the payment of taxes, if
he returns prior to the days on which registration and payment of
taxes are required. In other words, that the soldiers, . sailors or
marines who return must meet every requirement of the law which
they can meet, but the Act of Assembly is intended to waive every
requirement which such soldiers, sailors and marines cannot meet.
Very truly yours,
WILLIAM M. HARGEST,
Depruty Attorney General.

CLERK OF THE ORPHANS COURT.
The Act of July 8, 1!119, P. L. 736, following the Constitutio;nal rey_uirement,
makes the Register of Wills the Clerk of the Orphans Court in W!lShington. Co~nty,
and the fact that one was voted for artd •r eeeived the highest number of votes cast
for Clerk of the Orphans Court, does not entitle him to that office.

Office of the Attorney General,
Harrisburg, Pa., Novem.be1; 26, 1919.
Honorable Cyrus E. Woods, Sec'retary of the Commonwealth, Harrisburg, Pa.
Sir: This Department is in receipt of your letter of the 18~h
inst., in reference to the Clerk of the Orphans' Court of Washington
County.
The facts I understand to be as follows:
By the Act of July 8, 1919, P. L. 736, a separate Orphans' C(:m~t
was created for Washington County. Section 4 of that Act provides
that '·'the Register of Wills of said county shall be the Clerk of the
said Orphans' Court, and subject to its direction in matters pertaining to his office-"
At the election held in Washington County on the 4th of November, 1!>19, according to the return made by the Prothonotary to the
Secretary of the Commonwealth, E. C. McGregor received the highest
number of votes, as Clerk of the Quarter' Sessions, Clerk of the Oyer
and Terminer and Clerk of the Orphans' Court. John AikPn was
elected Register of Wills.
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You ask to be advised whether Aiken should be bonded and com·
missioned simply as Hegister of Wills or as Register of Wills and
Ex-officio Clerk of . the 'Orphans' Court, and whether McGregor shall
be bonded as Clerk of the Quarter Sessions and Clerk .of the . Court
of Oyer and Terminer.
The General Act of July 2, 18.39, P. L. 559, relating to the election
of prothonotaries, clerks, recorders and registers .provides that in
the County of Washington one person shall be elected "to fill the
offices of clerk of the courts of general quarter sessions, and oyer
and terminer and Orphans' Court; one person to fill the office of
register of wills, etc.
Section 22 of Article V of the Constitution provides, among other
things :
"In any county in which a separate orphans' court
shall be established, the register of wills shall be clerk
of such court, and subject to its direction, in all matters
pertaining to his office."
This constitutional provision has been carried into legislative
enactment by the Act of April 25, 1889, P. L. 52, and by several
other act of Assembly, providing in certain cases, for the appointment of Assistant Clerk of the Orphans' (Jourt.
There can be no doubt that the Act of 1919, foll-0wing the constitutional requirement, makes the Register of Wills the Clerk of
the Orphans' Court of Washington County. The fact that E. 0. McGregor was voted for and received the highest number of votes
cast for Clerk of the Orphans' Court, does not have the effect of
making him such clerk. The Register of Wills is the Ex-officio Clerk
of that Court.
This is in line with the decisions of the Supreme Court in the
case of French vs. the Commonwealth, 78 Pa. 339, and Taylor vs.
the Commonwealth, 103 Pa. 96.
You should, therefore, see that ,John Aiken furnishes a bond as
Register of '?irms and Ex-officio Clerk of the Orphans' Court and
that E. C. MrcGregor furnishes bond as Clerk of the Court of
Quarter Sessions and Clerk of the Court of Oyer and Terminer· of
Washington County.
I herewith enclose the election return filed by the Prothonotary
of Washington County.
Very truly yours,

•

WILLIAM M. HARGEST, ,,
Deputy Attorney Gener<fl.
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IN RE BALLOTS.
The .Act of July 9, 1919, P. L. 829, made a radical change in the method of
voting. at a g~neral or municipal election. Where a ballot marked with a crossmark (X) in the party square also contains a cross-mark opposite the name of
one of ~wo or more candidates on the same party ticket, for the same office, every
candidate of that party will receive one vote, except the candidates for the office
which the voter marked individually. As to that office, only the candidate whose
name was followed by the . cross-mark (X) receives a vote.

Office of the Attorney General,
Harrisburg, Pa., December 15, 1919.
Honorable Cyrus E. Woods, Secretary of the Commonwealth, Harris•burg, Pa.
Sir: There was duly received your communication of the 3rd inst.
inquiring to be advised how a ballot marked as follows should be
counted:
"The voter makes a cross-mark (x) in a P'arty square in the
straight party column on the ballot and also makes a cross-mark
(x) opposite the name of one candidate of the same party for an
office where two are to. be elected."
The answer to the question involves the interpretation of the Elec.tion Law approved July 9, 1919, P. L. 1919, P. L. 829, which is the
last amendment of the twenty-second section .of the Act of
June 10, 1893, P. L. 419. This is the section of our election law
which provide the method of preparing and marking the ballot at the
election, as distinguished from the primary.
Since 1893, the Acts of Assembly have provided two methods of
voting, the one where the voter desired to vote for all the candidates
.of a particular political party; and the other where he desired to
vote for particular candidates. In the first case, the simplest method
of expressing his intention was by marking in the party square; in
tne second case, it is necessary to place the cross-marks after indi.Yidual names. These methods were mutually exclusive. When a
voter had placed a cross in the party square he had exhausted his
privilege of ·voting . See Gearha!rt Township Electioo; 192, Pa. 446;
and Daile'!fs Azipeal_, ~32 Pa. 540. No further marking was allowed
unless the voter wished to mark the names of all his party nominees
;in addition to markil).g in the same ·party square, or unless there were
·two officers to be elected and only one name was printed' in the party
.designation, in which case the voter might vote for the candidate
'Of another party. Pfaff v. Bacon, 249 P(]). 297.
~ . ~>

••

\.
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The Act of 1919 made a radical change in the law by the following
language:

"* * * * Provided That the voter may make a crossmark in the appropriate square, opposite the name of the
party of his choice in the straight p'a rty column on the
left of the ballot, a~d may also make a cross-mark in the
square to the right of any individual candidate whom he
favors. In such case his vote shall be counted for all the
candidates of the party in whose straight party column
on the left of the ballot he placed such cross-mark, except for those offices for which he has indicated his
choice by marking in the squares to the right of individual candidates, and his vote shall be counted for such
individu.a l candidates which he has thus particularly
marked, notwithstanding the fact that he made a mark
in the straight party column on the left of the ballot:
Provided further, That in any case where more than one
candidate is to be elected to any office, the voter shall,
if he desires to divide his vote among candidates of
different parties, make a cross (x) mark in the appropriate square, to the right of each candidate for whom
.he desires to vote, not exceeding the total number to be
elected for such offiee, and no vote shall be counted for
any candidate in such group not individually marked,
notwithstanding the mark in the party square."
The evident purpose and certain effect of this amendment was to
render it easy to cut a straight party ticket by making it possible
for a voter to make a cross-mark in a party square and also to place
cross-marks to the right of the names of any individual candidates
whom he favors. Under this provision of the law, where a crossmark (x) is placed in a party square and an additional cross-mark
(x) is placed in a square to the right of the name of a candidate for
any office on the same or any other party ticket, the latter crossmark (x) eliminates that office from the effect and operation of the
cross-mark (x) in the party square. This is true whether one or
more than one candidate is to be elected to that office and whether
the voter divides his vote between candidates of different parties or
votes for the proper number of candidates of one party or votes for
less than the whole number of candidates for that office for whom
lie is entitled to vote. In every such case, as to the office so eliminated from the effect of the mark in the party square the vote must
be counted only for the candidates opposite whose names the crossmark (x) has been placed, as though there were no mark in the party
square; provided, of course, that the voter has not invalidated his
ballot for that office hy marking more thnn the requisite number of
candidates. As to th<' offiees not thus eliminated from th<' effect oft.he
mark in the party sqnare, that nm i·k casts a vote for each eandidate
of the party in whose party square the cros·s·mark (:x:) was pla:ced.
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Specifically answering your inquiry, therefore, when a voter makes
a cross-mark (x) in a party square in the straight party column on
the ballot and also makes a cross-mark (x) opposite the name of one
candidate of the sam~ party for an office where two are to be elected,
the cross-mark (x) in the party square operates to cast a vote for
every candidate of the party in whose party column it was placed,
except the candidates for the office for which the voter marked individually. As to that office, only the candidate whose name was
followed by the cross-mark (x) receives a vote.
V er.y truly yours,

ROBERT S. GAWTHROP,
Filrst Deputy Attorney General.

CUTSHALL'S CASE.
The manifest purpose of the act of April 26, 1889, P. L . 60, was to prevent
an interregnum in any office pending a contested election, it being against the
public interest that there should be a vacancy therein.
James A. Snodgrass received 51160 votes for the office of sheriff on the Republican ticket, H. B. Cutshall received 4,896 votes on the Democratic ticket and H .
Cutshall received 380 votes on the Prohibition ticket ; pending a petition on behalf
of H. B. Cutshall contesting the election of Snodgrass on the ground that H. B.
Cutshall and H. Cutshall are one an.d the same person, a commission should
issue to the said Snodgrass for sheriff.

Office of the Attorney General,
Harrisburg, Pa., December 31, 1919.
Honorable Cyrus K
Harrisburg, Pa.

Woods, Secretary of the Commonwealth,

Sir: 'fhis Department is in receipt of your communication of the
29th ultimo asking to be advised whether the Governor should issue
a commission to James A. Snodgrass as Sheriff of Crawford County,
pending the decision of the Court In re the contested election of the
said James A. Snodgrass to said office.
From the information before this Department in this matter
it appears that at the election held on November 4, 1919, James
A. Snodgrass received 5160 votes for the office of Shedff on the
Republican ticket; that H. B. Cutshall received 4896 votes on the
Democratic ticket for said office, and H. Gutshall received 380
votes for said office on the Prohibition ticket.
On November 7th the said H . B. Cutshall filed a petition in the
Court of Common Pleas of Crawford County averring, inter alia,
7tt
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that H. B. Cutshall and H. Cutshall are one and the same individual,
and praying the Court "to compute the votes so cast on the Democratic and Prohibition tickets for 'Gutshall' as cast for 'H. B.
Cutshall,'" and to certify that the said H . B. Cutshall receiYed a
majority of all the votes cast for the office of Sheriff of Crawford
County.
In an opinion filed by Judge Prather on December 1, Hl19, the
foregoing petition was quashed on the ground tha:t the Court of
Common Pleas did not have jurisdiction to 'hear and grant the
prayer of the Petitioner, and that the question involved in this
contest properly belonged to a contest.ed election in the Court of
Quarter Sessions. It further appears that the Court of Common
Pleas of said County of Crawford with his assistants, sitting as
a Computing Boa.rd, certified and returned that James A. Snodgrass
was du~y elected to the said office of Sheriff of Crawford County.
On the fourth day of December, 1919, a petition was filed in the
Court of Quarter Sessions of said Oounty, on· behalf of the said H.
B. Cutshall, contesting the election of the said James A. Snodgrass
as Sheriff, and averring, inter a.Jia, that
"On the face of the returns it appearing that James
A. Snodgrass, Republican, received a plurality of the
votes cast at said general election for the office of
Sheriff ·of Crawford County, the Court of Common
Pleas of said County with his assistants sitting as a
computing board certified and returned that James
A. Snodgrass was duly elected to the said office of
Sheriff of Crawford County. * * ->=· *
"That the Court of Common Pleas erred in counting
and certifying the votes cast for H. B. Cutshall, Democrat, and H. Cutshall, Prohibition, separately, but
should ha.ve cumulated the same, and by so doing H.
B. Cutshall would have been duly and regularly elected
to the office of Sheriff of the County of Crawford and
by counting said votes separately for H. B. Cut~hall,
Democrat, and H. Cutshall, Prohibition as two separate and distinct persons H. B. Cutshall was defeated
and denied the right to the office of Sheriff of Crawford
County, to which he is of right justly entitled."
The Court fixed Tuesday, December 23, 1919, as the time for
hearing said petition. So far as this Department is advised, there
has been no determination as yet of the case, but the same remains
penrling.
It also appears that Mr. Snodgrass has filed his bond and recognizance as Sheriff, duly approved by the Judge of the County
and the Governor, in the office of the Secretary of the Common·
wealth.
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The Act of April 26, 1889, P. I ... 60, provides for the issuing of
commissions in cases of contested elections. It is thereby made
·the duty of the Governor in the case of any officer receiving a commission from the Governor

" * * * To issue a commission to such person, notwithstanding that the election of such person to any or
either of said otlices may be contested, in the manner
now provided by law: Provided, That whenever it shall
appear by the decision of the proper tribunal having
jurisdiction of said contested election, that the person
to whom said commission shall have issued, has not
been legally elected to the office for which he has been
commissioned, then a commission shall issue to the
person who shall appear legally elected to said office;
the issuing of which commission shall nullify and make
void the commission already issued, and all power and
authority under said commission first issued, shall
thereupon cease and determine."
The manifest purpose of this Act was to prevent an interregnum
in any ·office pending a contested election, it being against public
interest that there should be a. vacancy therein.
Under the facts in this case and pursuant to the above Act of
Assembly, you are, therefore, advised that a commission should issue
to the said James A. Snodgrass as Sheriff of Crawford County.
Very truly yours,
William I. Schaffer,
~4.ttorney General.

CONSTITUTIONAL AMENDMENT.
A clerical error in the pr.inting of a joint resolution proposing an amendment
to the Constitution, manifest and certain, the Legislative intent being without
doubt, should be corrected in the advertisement of the proposed amendment.

Office of the Attorney General,
Ha.rrisburg, Pa., June 30, Hl20.
Honorable Cyrus E. vVoods, Secretary of the Commonwealth,
Harrisburg, Pa.
Sir: I beg to acknowledge yours of the 24th instant in which we
are informed as follows :
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"Joint Resolution, designated as No. 3 A., propos~
ing an Amendment to Section One of Article Eight
of the Constitntion was erroneously certified in one
particular to this Department by the officers of the
General Assembly
The error coi:°;sists in the retention of the first
'Fourth' Para.graph in the Amended portion of the
·section. The Legislative Journal shows (see page J311
Legislative .Journal of the House, April 22, 1919) that
this first 'Fourth' paragraph was striken out by unanimous consent.
It is the practice in the General Ass·e mbly when a
bill or resolution is amended only by striking out a
portion thereof not to reprint the bill but to cross the
words striken out with red ink and enclose them with
brackets.
In the present instance, through some clerical oversight, this was not done notwithstanding the fact that
the records clearly show the action ()f the General Assembly.
•
Please advise me whether, in the copy of the proposed
Amendment which I furnish to the newspapers for
publication three months immediately preceding the
election, I shall omit or include the first Paragraph
designa.ted as 'Fourth'."
I beg to advise you this firs·t "Fourth" should be ommitted from
the copy of the proposed Amendment which you furnish to the newspapers for publication, as required by .Article XIX of the Constitution.
The error is so manifest and certain, the method by which it
resulted is so plain,and, upon inspection of the Legislative Journal,
the legislative intent so free from doubt, that your duty is clear.
Very truly yours,
Robert S. Gawthrop,
Pirst Deputy Attorn:ey General.
IN RE NON-PARTISAN NOMINATIONS.
The Act of July 9, 19:).?, P. L. 832, r epeals the Act of July 24, 1913, P. L.
1001, rela ting to th e withdrawal of nominees on the Non-Partisan ticket, SQ
that nominees ma y now withdraw th ei r nam es before the ·election.

Office of the Attorney General,
Ha.rrishurg, Pa., July 13, 1920.
Honorable Cyrus E. Wood ~, Secretary of the Commonwealth, Harrisburg, Pa.
Sir: I have yom commnnieation of the 22d ult., requesting an
opinion as to whether a candidate nominated at the Uniform Primary
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Election may withdraw his name from nomination, and if so, when
the withdrawal papers shall be filed.
I understand that your inquiry results from the appa~ent conilict
between Section 3 of the .Act of July 9, A. D. 1919, P. L. 832, which
amended Section 7 of the Act of June 10, A. D. 1893, P. L. 419, and
Section 17 of the Act of July 24, A. D. 1913, P. L. 1001.
Section 3 of the Act of 1919 referred to, provides as follows:
"Any person whose name has .been presented as a candidate for the office of Presidential Elector, Member of
the House of Representatives of the United States, or
for any State office, including those of judges; senators
and representatives, II\ay cause his name to be withd.r awn from nomination by request in writing, signed by
him and acknowledged before an office!'" qualified to take
acknowledgements of deeds, and filed in the office o.f the
Secretary of the Commonwealth at least fifty days previous to the day of the election, and all candidate§ for
other offices, with the county commissioners of the respective counties at least twenty-five days previous to
the day of the election; and no name so withdrawn shall
be printed upon the ballots."
Section 17 of the Act of 1913 referred to, which is entitled "An .Act
to regulate n.ominations and elections for all elective offices of cities
of the second dass, and all offices of Judge of a Court of Record ;
providing for non-partisan nominations and elections for said offices,"
etc., provides as follows:
'
"No candid.ate for any office within the provisi-Ons of
this Act, nominated at or after a primary, may withdraw
his name as candidate for election."
The question arises, therefore, whether th~ above quoted portion
of' Section 17 of the Non-partisan Act of 1913, has been repealed by
the Act of July 9, A. D. 1919, P. I,. s:~2. The latter Act amends
Sections 5, ff and 7 of the Act of 1893, P. L. 419. It is a general
Act or an amendment to a general Act, and contains no repealing
clause.
Does it repeal by implication the provision in the Non-partisan
Act which prohibits withdrawals from nomination by candidates
nominated thereunder? While repeals by implication are not favored
in the law, and this principle applies with particular force when
applied to an implied repeal of a special law by a general law, if
tl1ere be in the later Act something showing that the attention of
the Legislature has been turned to the earlier special Act, and that
it intended to embrace the special cases within the general Act, the
general Act may be construed to constitute a repeal of the special
Act.
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The Courts have held that the intent to repeal may be inferred
from the fact that the provisions of the two Acts are glaringly repngnan t to; and radically irreconcilable with_, each other, so that
it is impossible for both to stand.
An examination of the above quoted inconsistent Sections of the
Acts of 1913 and 1919, makes it reasonably clear that the Legislatm:e
of 1919 had in mind the prohibition against withdrawal from nomination by candidates nominated under the Non-partisan Act of 1913.
The Act of 1919 specifically mentions the office of Judge as one
from which a candidate may withdraw after nomination. It is to
be presumed that the Legislature knew the provisions of prior legil"lation upon the subject. Manifestly the purpose of the Legislature
in passing the later Act, was to .establish again that uniformity in the
Jaw which had existed prior to the passage of the Non-partisan Act,
by prescribing that all persons nom~nated for offices may withdraw
in the manner therein prescribed.
You are, therefore, advised that a person nominated to the offices
named in the third Section of the Act of July 9, 1919, P. L. 832,
may withdraw his name from nomination in the manner therein
prescribed, and that in all cases in which the nominating petition has
been filed in the office of the Secretary of the Commonwealth, the
withdrawal must be filed at least fifty days previous to the day of
the election. In all other cases the withdrawal must -be filed with
the County Commissioners of the proper county, at least twenty-five
<lays previous to the day of the election.
Very truly yours,
ROBERTS. GAWTHROP,
ll'irst Deputy Attorney General.

CHARTERS OF SECOND CLASS.
A proposed charter for a corporation of the second class for the purpose of
"mining, quarrying, excavating and boring for coal, limestone, sandstone, shale,
fire-clay and other minerals and substances incidentally developed; the manufacture of the same into coke, lime, cement, building-stone, bridge-i!tone, foundationstone, brick, etc.," is plural and will not be approved.
Under art. xv.i, § 6, of the Constitution, which provides that "no corporation
shall engage in any business other than that expressly authorized in its charter,"
and the Act of April 29, 1874, § 3, P. L. 73, 74, which provides that the charter of
a corporation of the second class shall set forth the purpose for which it ,jg formed,
the description of the business in which the corporation shall engage, as contained in the "statement of purpose," must be (a) certain and specific, and (b)
describe a single kind of business.
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In framing a statement of purpose, it is not sufficient to confine it within. the
bounds of one of the twenty clauses of section 2 of the Act of 1874, nor is it sufficient to confine the purpose to those set forth in the Acts of April 7, 1849, P. L.
563, and July 19, 1863, P. L. (1864) 1102.
The distinction between the business in which the corporation proposes to
engage and the incidental operations which it may have the power to en.gage in
should .be clearly drawn in the statement of purpose.

Office of the Attorney General,
Harrisburg, Pa., October 19, 1920.
Hon·orable Cyrus E. vYoods, Secretary of the Commonwealth, Harrisburg, Pa.
Sir: This Department is in receipt of your recent communication
requesting an opinion as to wheth~r a Certificate of Incorporation
containing the following statemrnt of purpose should b~ approved:
"Mining, quarrying, excavating and boring for coal, lime-stone,
sand-stone, shale, fire-clay and other minerals and substances incidentally developed: The manufac1mre of the same into coke, lime,
cement, building-stone, bridge-stone, foundation-stone, brick and etc."
I am of the opinion that this statement of purpose embraces a
plurality of "purpoEes" and that the Certificate of Incorporation
should not be approved in this form. I shall at the conclusion of
this opinion suggest an amendment of the ~tafernent of purpose
which will avoid the objections which I find.
To determine the question submitted we must consider (1) the
office or function - of the statement of "purpose" in a Certificate of
Incorporation, and the essentials of singleness and certainty which
are required in it, (2) the criterion according to which singleness of
purpos·e is to be determined, and (3) the application of that criterion to the particular statem_ent Of purpose under consideration.
(1) The Constitution of Pennsylvania, in Section 6 of Article
XVI, provides that "no corporation shall engage in any busin.ess
other than that expressly authorized in its charter", and Section 3
of the Act of April 29, 1874, P. L. 74, provides, inter alia, that in the
formation of .corporations of the second class, "the charter of an intended corporation ...... shall · set forth .... . . (2) the purpose for
which it is formfd, (3) the place or places where its business is to be
transacted ... . .. "
The clrnrter of such a corporation consists of the general laws
under the provisions of which it is organized, together with the Certificate of Incorporation, approved and recorded as required by law. It
is not the function of the "statement of purnose" in the Certificate
to confer powers unoi1 the corporation. McOlurg Gas Constr uction
Oo.) 4 Dist. Rep. 349 (I!Jlld.n , A tt01·n ey General) . Its powers are de-
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rived from the statutes, and no other powers than those prescribed
by the L egislature in the General Corporation Acts can be conferred
by including them in the Certificate. Case of Medical Colle'ge of
Philadelphici, 3 Wharton (Pa.) 444 j Ji'letcher•"s Encyclopedia Pf Corpo·
rations, Vol. l Sections 119, 195, 201. The function of the -"state·
ment of purpose" in the Certificate of a corporation of the second
class is to designate, describe or characterize the business in which
the proposed corporation will mgage. When ,t he Certificate is in
due form of law approved, Letters-Patent issued and the Certificate
recorded, then all the powers, privileges, immunities and franchises
s,et forth in the Act of 1874 and its amendments and supplements,
vest in the corporation to be employed by it in the prosecution of the
f)usin ess which is described in the "Statement of purpose."
It has been uniformly held that the description of· the business
in which the corporation shall .engage, as contained in the "statement of purpose", shall meet two essential requirements: (a) it
must be certain and specific, and (b) it must describe a single kind
of business.
"Under the Constitution of Pennsylvania and the legislation passed to enforce and make effective that instrument, and especially the acts providing for the incorporation and regulation of corporations, it is clear
that the legislative intention was to distinctly define the
object and purposes for which a charter will issue. The
construction of the tax laws and other considerations
strengthen the idea that there should be singleness of
purpose expressed in the application for a grant of letters-patent."

Newton Ha1nilton Oil a~1d GM Co., 10 Pa. C. C. 452,
(Hensel Attorney General, 1891).
"The law contemplates the organization of corporations devoted to a single purpose, and the incorporation
of companies for dual or incongruous purposes shou_ld
not be allowed unless ther-e is a clear warrant in express
language found in the Acts of Assembly conferring the
power and granting corporate franchises. Any o·eneral
expression which may embraGe many different p;rposes,
or kinds of business, is still more obnoxious to this
principle."

Glenwood Coal Co., 6 Pa. C. C. 515, (Kirkpatrick,
Attorney General, 1889).
Since the approval of the Act of April 29, 1874, and the opinion
of Attorney General Lear rendered May 24, 1874, (in re Butchers'
Ice and Coal Co., 2 Chester, 184) the courts, this Department and
the Executive Department, haYe, in an unbroken line of decisions,
opinions and rulings, adhered to the principle that no corporation
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shall be incorporated for the purpose of transacting more than one
kind of business. This prinCiple has found direct legislative expression in the Acts of July 9, 1901, P. L. 624, and June 3, 1911, P.
L. 635, which extended the scope of -the "purposes" for which corpo.rations might be formed so as to include "companies for the transaction of any lawful business not otherwise specifically provided
for by Act of Assembly; Provided, however, that no corporation shall
be chartered under this amendment with the authority to transact
more 'than one kind of business wh~ch must be set forth in its charter."
(2) By what criterion shall singleness of purpose be determined?
Section 2 of the Act of 1874 contains twenty separate clauses in
which are described in outline the various kinds of busin0ss for which
corporations may be formed. -8'6me of these clauses contain the
description of a single business, while others, particularly the seventeenth and eighteenth, describe a large variety of kinds of business.
The fatter clause, by the amendments cited above, has now been extended so as to include "any lawful business". In framing a statement of purpose it is not sufficient to confine it within the bounds
of one of these twenty clauses. New Ga.s Light Compariy, 7 Dist.
Rep. 191; 21 Pa. C. C. 369. Nor is it sufficient to confine the purpose
to those set forth in the Act of April 7, 1849, and July 19, 1863,
which acts are referred to in the eighteenth clause of Section 2 of
the Act of 1874. The fact that the terms, "mining, quarrying, excavating and boring", which are used in the statement of purpose under
consideration, are all of them included within the limits of the eighteenth clause referred to, and are all of them within the limits of
the Act of 1849 and its supplements, is immaterial. Whitworth on
Oredtion of Corporations for Profi1t, pages 114 (1/Y/,d 123.
It is suggested in a letter accompanying your request for an opinion that since there is little or no distinction between the mechanical
processes of mining, quarrying, excavating and boring, that the purpose stated is a i;;ingle one. An examination of .many reported decisions discloses that the term ''mining" is applied to operations
under ground, and "quarrying" to operations upon the surface, and
a like distinction is drawn between "excavating" and "boring". In
my opinion such distinctions are not material in determining whetµer
'.the purpose stated be single or not. An enterprise engaged in producing coal is a coal mining or coal producing company, whether
the coal be takeri from the ground by one or another · of the mechanical processes referred to. An enterprise engaged in producing gold
is a gold mining or gQld producing company, whether it use one or
another of the well-known processes of separating gold. The business of such company would not be changed by a change in the me~h~nical processes emplo:yed. H it were so, the progress of science
0
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and invention, by providing new mechanical processes, might compel
many of our industrial corporations to be re-chartered time and
ag[\in.
In Glenwood Coal Co., 6 Pa. C. C. 515, Kirkpatrick Attorney General, (f889) said, that a charter should not be granted for .the "mining of minerals." His objection was not to the plurality of the
mechanical processes named in this statement of purpose, but to the
plurality and uncertainty of the term "minErals".
I am of the opinion that the character of the business of industrial
corporations (those epgaged in producing_raw materials and -in manufacturing), is to be determined by inquiring what commodities or
articles of trade it produces, and that this is the criterion by which
to judge whether the businesss described in the statement of its corporate purpose is a single business or not. Unless two raw materials
are uniformly and univfl'sally fonnd joined in nature, or two manufactured products have hy the custom of trade and commerce been
uniformly and generally produced by the same business entity,
their production does not constitute a single business.
(3) Applying this test to the statement of purpose submitted, I
cannot avoid the conclusion that it is uncertain and it embraces more
than a single kind of business. If the Certificate applied for be
granted, the corporation might conduct a coal mining business, a
lime-stone quarry business, a fire-brick business, a pressed-brick business and a remfmt business, most of which would not be in any manuer connected with the others. I do not believe that this can be permitted.
It is well settled, 'h owever, that a corporation has power not only
to do the things expressly mentioned in its charter, but also such
things as are incidf'nt thereto and so connected therewith that the
grant of one necessaril~' carries "·ith it the grant of the others. Commonwealth vs. Thackers Manufacturing Co., 156 Pa. 510 _; Malone vs.
Lancaster Gas Light On ., 102 Pa. 309 j Glenwnod Goal Co., 6 Pa. O~
C. 515; 1Va.shi11gton· Mini11,r1 n11d Impro1•ement Co., 9 Pa. G. C. 323;
Fletcher's Encyclopedia of Corporations, Vol. 2_, Sec. 828.
If the business of the proposed c~n·poration be the mining of coal,
it wonld have. as incidental thereto, the power to manufacture the
coal into coke, to remove from the earth any minerals or other vahi·
able substances which were found upon or underneath the land while
the corporation was engaged in the pursuit of its main business and
to mannfactni·p thrm into marketablc> products; and thr corporation
m::iy, if it so desires, meution these incidental "purposes" in its statement of purpose.
'T'h e applicant sl1ould. t'herefore, choOf::e which of the several kinds
nf !:nsiness shall be the h11sim.es .~ nf the proposed corporation and so
.frame its statement of purpose that that business shall constitute
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the business of the corporation, and that the other operations appear
and be authorized only as incident to the conduct of the business.
If it choose the mining of coal, the statement of purpose should
read substantially as follows:
"The mining of coal, and, as incident thereto, the manufacture of
coke and the mining, quarrying, excavating ' and boring for limestone, shale, :fire clay, and other minerals and substances incidentally
developed, and the manufacture thereof into lime, cement, buildings-tone and brick".
The distinction between the business in which the corporat~on proposes to engage, and the incidental operations which it may have
the power to engage in, should be clearly drawn in the statement of
purpose.
Very truly yours,
GEORGE ROSS HULL,
I kjiu ty Attorney General,

OPINIONS TO THE
COMMISSIONER OF BANI(ING

(l09)
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OPINIONS TO THE COMMISSIONER OF BANKING.

COMMISSIONER Of BANKING.
The Act of June 17, 1915, § 2, P. L. 1012 (Loan Shark Act), provides that
"interest shall not be payable in advance an.d shall be chargeable only upon unpaid balances." When a loan, originally made for more than $100 (on which the
interest rate is 2 per cent. per month), has been reduced to $100 or less,, the in.terest charge of 3 per cent. J)€r m.o nth allowed on loans not exceeding $100 cannot
be charged on such balance.
This legislation was not passed in the interest of money lenders, but in aid of
"individuals pressed by lack of funds to meet immediate necessities." The rate of
interest chargeable under the act is clearly fixed according to the amount of the
loan when made, and that rate may not be changed.

Office of the Attorney General,
Harrisburg, Pa., January 14, 1919.
Honorable Daniel F. l,afean, Commissioner of Banking, Harrisburg,
Pa.
Sir: I am in receipt of your recent inquiry, relative to interest
charges collectible under the Act of .Tune 17, 1915, P. L. 1012, known
as the Loan Shark Act.
Section 2 of the Act provides for rates of interest "upon loans not
exceeding .One Hundred Dollars in amount not more than three per
centum per month; upon loans exceeding One Hundred Dollars in
amount, and not exceeding Three Hundred Dollars, not more than
two Jer c>entfam per month" (and in addition, certain fees for inves·
tigation, etc.).
There is also the provision in the same section that "interest shall
not be payable in advance and shall be chargeable only upon unpaid balances."
Certain money lenders have advanced the ingenious contention
that because of this latter provision, when a loan originally made for
more than Oue Hundred Dollars (on which the interest rate is two
per cent per month) has been reduced to One Hundred Dollars, or
less, the interest charge of three per cent per month may be made
on such balance.
The difficulty with this proposition is that the provision as to
charging interest "only upon · unpaid balances" has no reference
whatever to the rate of interest, but is directed to the principal upon
which interest provided by the Act may be charged.
(111)
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This legislation was not passed in the interest of money lenders,
but in aid of "individuals pressed by lack of funds to meet immediate necessities", as stated in Section 2 of the Act. This legisla·
tion must, therefore, be construed most liberally as to them and on
the other hand most strictly as to any claim thereunder to charge
usurious interest not specifically and clearly authorized therein.
The rate of interest chargeable under the Act is clearly fixed according to the amount of the loan when made and there 'is no logical
theory upon which that rate may be changed. There cannot be two
rates of interest on the same loan. Indeed, if there could be any
doubt about that proposition it is removed by the legislative expression in the same Section:

"It shall not be l awful for said lender to .divide or
split up applications for loans, under any pretext whatsoever, so as to require or exact any other or greater
charges than prescribed herein ; or to make any charges
for renewals or extensions, or for any transfers or
changes, of any loan or loans within four months of the
date of the original loan."
You are, therefore, advised that upon loans exceeding One Hundred Dollars in amount and not exceeding Three Hundred Dollars
in amount, not more than two per centum per month may be charged,
and this rate of interest cannot be legally increased to three per
centum per month on any unpaid balance thereof at any time.
Very truly yours,
JOSEPH L. KUN,
DezYUty Attorney General.
STATE BANKS.
Under section 4 of the Act of May 13, U.876, P. L. 161, which requires n.otice of
an intended application for a charter for a state bank to be advertised in two
newspapers printed in the county in which s uch corporate body is intended to be
located at le ast once a week for three months before the application is made, the
advertisement must be continuous for three months and the application made at
the time when the notice indicates that it is to be made; an application made
more than four months after the date fixed in the notice was refused.

Office of the Attorney General,
Harrisburg, Pa. March 4, 1919.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg,
Pa.
Sir: This Department has before it the Articles of Association,
and Certifi_ca te of 1ucorporation, of the Elderton State Bank, for the
approval of the Attorney General.
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The Act of 1876, under which this bank is incorporated, requires
"notices -of such intended application to be advertised
in two new~apers printed in the county in which such
corporate body is intended to be located, at least once
a week for three months before such application shall
be made."
The notices attached to the Certificate of Incorporation say that
application will be made for this charter "October 21, 1918, at 2
o'clock P. M."
The proof of publication in the Kittanning Tribune shows that the
first publication of this notice was July 26th. The three months
from the date of the first notice would be October 26th, so that
three months notice was not given by publication in " The Kittanning
Tribune." The proof of Publication of the notice in the "The Panther Valley Advance" shows that the publications were made .July
10, 17, 24, 31; August 7, 14, 21, 38; September 4; December 18, 25
and. January 1, 8, 1919.
This Publication was not continuous. There was a hiatus of more
than two months when no publication was made. The application
was filed in the Banking Department February 25, 1919.
I think it was the. intention of the Legislature that there should
be a continuous publication of once a week for three months and
that the application should be made at the time when the notice
indicates that it is to be made. This application was made more
·than four months after the date fixed in the notice. If this notice
is sufficient, a notice o.f intended application published for three
months in one year might be sufficient if the application were not
actually made for more than a year afterward. Certainly this would
not be within the Legislative intention. Is four months delay within
such legislative intention? Who shall determine how much delay
there may be in filing the application, if it is not filed at the time
fixed by the notice?
I am, therefore, of opinion that the notice does not comply with
the requirements oif the Act of Assembly, and I herewith return to
you the Certificate of Incorporation and the Articles of Association,
without the approva.l of the Attorney General.
Very truly yours,
WILLIAM M. HARGEST,
De'{YUty Attorney Gen eral.

8tt
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TRUST COMPANIES.
A trust compan.y incorporated under the Acts of April 29, 1874, P. L. 73, and
May 24, 1881, P. L. 22, may lawfully buy first mortgag·es on real estate and issue
to its customers certificates setting forth that the trust company ha.s assigned or
sold part of the bond accompanying any such mortgage to the certificate holder, and
_guaranteed the payment of principal and interest thereon to the holder, less a
charge for the services of the company in guaranteeing and collecting the interest
and paying it over.

Office of the Attorney General,
Harrisburg, Pa., March 11, 1919.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: Your letter of the 27th ultimo, submitting a plan which has
been outlined by a certain 'l'rust Company, of Philadelphia, for the
sale to its customers of an undivided interest in loans secured by
bond and mortgage, and requesting an opinion as to the legality of
this line of business when carried on by a trust company, is recei;ved.
This Trust Company is incorporated under Section 29 of the Genrral Incorporation Act, approved the twenty-ninth day of April,
A. D. 1874, P. L. 73, as supplemented by the Act approved the
twenty-fourth day of May, A. D. 1881, P. L. 22.
The plan, as set forth in the letter of the Treasurer of said Trust
Company to you, is as follows:
· 'fhe Trust Company is to buy first mortgages on real estate, not
over sixty per cent. of the market value, and issue to its customers
certificates setting forth that said Trust Company has assigned or
sold a part of the bond accompanying said mortgage to said customer.
'l'his certificate would guarantee the payment of principal and interest on that portion of the bond and mortgage assigned to the
<'ustomer, less a certain percentage of said interest retained by the
'T'rust Company to pay it for its services in guaranteeing and collect·
ing the interest and paying the same over to the assignee or holder
of the certificate.
I see nothing in the plan, as set fo r th, contrary to the laws relating to trust companies. In fact, trust funds are often invested by trust
companies in large mortgages and certificates issued to fiduciaries,
or usually to the trust company, itself, as fiduciary, for a certain
portion of said mortgage, setting forth the amount of the mortgage
assigned to the particular trust. In this way the funds of a trust
which are in a small amount can be invested in a first class mortg:ige, and, in my opinion, the sale to its customers by a trust com·
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pany of an undivided interest in loans secured by bond and mortgage,
and certificate issued evidencing such sale in the form submitted by
said Trust Company, is not in violation of any law of the Common·
wealth.
• Very truly yours,

B. J. MYERS,
Deputy Attorney Geneml.

TRIPLE SHARES.
Under the act of 1874 the installments on shares in building and loan associations may be paid at such time and place, and the stock paid off and retired, as
the by-laws dir·ect, but periodical payments cannot be provided by the by-laws
to exceed two dollars on each share.
It is illegal to require installments of three or four dollars in order to retire
shares in a shorter time; the limit of periodical payments is two dollars.

Office of the Attorney General,
Harrisburg, Pa., April 10, 1919.
Honorable John W. Morrison, Deputy Commissioner of Banking,
Harrisburg, Pa.
Dear Sir: Your letter of the 3d instant, addressed to the Attorney
General, was duly received.
You desire to know whether ·a building and loan association may
issue triple and quadruple sihares to mature in four and three years
t·espectively, collecting three and four dollars per share, instead of
one dollar.
Clause 2 of Section 37 of the Act of April 29, 1874, P. L. 73, regulates the issuance of the shares of building and loan associations
and provides, among other things,
"that the capital stock may be issued in series, but
no such series shall in any issue exceed in the aggregate
500,000, the installments of which stock are to be paid
at such time and place as the by-laws shall appoint; no
periodical payment of such installments to be made exceeding two dollars on each share and said stock may be
paid off and retired as the by-laws shall direct."
This language seems to be plain. The installments on shares of
building and loan associations may be paid at such time and place,
and the stock paid off and retired, as the by-laws direct, but periodical
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payments cannot be provided by the by-laws to exceed two dollars
on each share. This is a limitation which the building and loan
association cannot exceed.
Therefore, you are advised that it would be illegal to require installments of three or four dollars in order to retire shares in a much
shorter time than would be possible if the periodical payments did
not exceed two dollars.
Very truly yours,
WM. M. HARGEST;

Deputy Attorney General

IN RE PENNSYLVANIA COMPANY FOR INSURANCES ON LIVES, ETC.
A corporation subject to be examined by the bank examiners under the Act of
Feb. 11, 1895, P. L. 4, as amended by the Act: of May 20, 1901, P. L . 345, must pay
the statutory fee for each year, regardless of whether it was actually examined or
not during any year.

Office of the Attorney General,
Harrisburg, Pa., April 10, 1919.
Honorable John vV. Morrison, Deputy Commissioner of Banking,
Harrisburg, Pa.
Dear Sir: Your favor of the 3rd instant, addressed to the Attorney
General, was duly received.
You ask to be advised whether the Pennsylvania Company for
Insurances on Lives and Granting Annuities, should be required to
pay the fees for the year 1918.
It appears that the company paid on May 2, 1918, the sum of
$5,539.56 for fees for the year 1917, but no examinations were made
during the year 1917, and the question now arises whether the company should pay for the year 1918, inasmuch as no examination was
made of that company for the year previous.
The answer to this question depends upon whether or not the fees
required by the 4th section of the Act of February 11, 1895, as
amended by the Act of May 20, 19-01, P. L. 345, are specific fees to
cover the examination of the corporation paying the same, or whether
they are the contributions required by law to cover the general expense of the Banking Department in making the examinations of all
corporations.
If the law requires the Pennsylvania Company for Insurances on
Lives and Granting Annuities to pay for its own examinations, and it
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paid for examinations in 1917, when none were made, it would be
equitable to relieve it from payment in 1918, but if the law requires
the corporation to contribute to the Banking Department its proportion of the expense of making examinations, then the fact that
an examination was not made in any particular year, would not entitle the corporation to pasis the next year without the payment of
its contribution to the expenses of the Banking Department.
The Act of Assembly above referred to, provides, in part, as
follows:

"It shall be the duty of the Commissioner of Banking,
as often as he shall deem proper, to examine or cause to
be examined the books, papers and affairs · of each and
every corporation subject to supervision as aforesaid,
and whenever he shall deem it necessary or proper, he
shall assign a qualified exaiminer or examiners to make
such examinations. *** The compensation of e·x aminers
and expenses of examinations provided for by this Act
shall be paid by warrant drawn by the Auditor General
on the State Treasurer, upon requisition made by the
Oommissioner of Banking, and in order to help pa;y such
ewpen.<Je.<J all corporations subject to the supervi$ion of
the Banking Department, (except building and foan
associations doing business exclusively within this
State) shall annually, upon the first Monday of May,
in each year, pay into the Treasury of the State the
following amounts, in addition to any taxes or fees imposed by existing laws up·o n such corporations, the sum
of twemy-five dbllars ($25) each, and in all cases of
such corporations having capital stock, for each one
hundred thousand dollars ($100,000) of capital stock,
or fractional part thereof, in excess of $100,000 the sum
of $5.00 shall be paid annually at the time aforesaid; and
all such corporations shall pay annually at the time
aforesaid, the sum of two cents for each $1,000 of assets,
and the sum of two cents for each $1,000 of trust funds,
which i! may have."
·
It is apparent that the contributiOn to be paid by corporations
having capital stock under the supervision of the Banking Department, is determined by the amount of the capital stock. The Legislature did not intend that each corporation should pay the exact
amount expended in making the examination of the corporation. It
intended that snch expenses should be covered by general contributions of all corporations under the supervision of the Banking Department, based upon the amount of the capital stock. That being
the scheme adopted, a corporation could not be relieved from paying
its annual contribution merely because no examination of it was
made during the ca1end31" year, It might easily happen that the
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Banking Department should see fit to make an e:xiamination of a
corporation in January, and another in December of the same year,
and not .make any examination during the entire calendar year following . . In such case if the corporation paid its annual contribution
for the year in which it was twice examined, and nothing for the
year in which it was not examined, it would be escaping what it
should equitably be required to pay.
.
I am, therefore, of opinion, and so advise you, that the fact
that the Pennsylvaqia Company for Insurances on Lives and
Granting Annuities must pay the fees provided l;}y law for the
year 1918, notwithstanding there was no examination made of that
company during the year 1917.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

BANKING DEPARTMENT-ACT OF MAY 21, 1919.
There is no such conf!ict between. Sections 9 and 52 of the Act of May 21,
1919, as to invalidate either of them.
The legislature has power to appropriate a sum sufficient to meet the .deficiency
between the cost of the examination of building and loan associations by the
Banking Department and the fees paid by building and· loan associations for such
examination.

Office of the Attorney General,
Harrisburg, Pa., May 26, 1919.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: Your request for an opinion as to whether or not Section 9
of. the Act of May 21, 1919, relating to the organization, maintenance·
and operation of the Banking Department, and Section 52 of the
same Act are in conflict, is received.
Section

!)

(a) of the Act aforesaid provides that

"The expenses of the banking department shall, until
the first day of ,Tune one thousand nine hundred and
nineteen, be paid by the State on requisition of the
Commissioner of Banking and warrant of the Auditor
General out of funds appropriated therefor.
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"From and after the date of the approval of this act
'.ill moneys derived by the banking department from
fees, assessments, charges, penalties and otherwise shall
he paid by the O<?mmissioner of Banking into the State
treasury for safe keeping, and shall by the State Treasurer be placed in a separate fund to be available for
the use of the banking department, upon requisition
of .th~ Commissioner of Banking. All such moneys so
paid rnto the State treasury are hereby specifically appropriated to the banking department for the purpose
of. paying the sall!!'ies of the commissioner, the deputy
commissioners, the examiners and the other employees
of the department, and the expenses of the department
including the rental of such rooms or quarters as th~
Oommissioner of Banking may deem necessary outside
of the capitol.
"The Auditor General shall upon requisition of the
Commissioner of Banking, from time to time, draw warrants upon the State Treasurer for the amounts specified in such requisitions, not exceeding, however the
amount in such fund at the time of the making of any
such · requisitions."
Secti9n 52 provides"This act shall take effect as of May first, nineteen nineteen."
Upon first reading, these sections seem to be in conflict, for Section 9 provides how the expenses of the Banking Department shall
be paid from and after the date of the approval of the Act, and
Section 52 provides that the Act shall go into effect as of May first)
nineteen nineteen, while Section 9 also provides that the expenses of
the Banking Department until the first day of June shall be paid
out of funds appropriated therefor. Upon a careful examination of
the whole Act, howeYer, I am of the opinion that the sections above
quoted do not conflict. The appropriation for the expenses of the
.Sanking Department made by the Legislature of the Session of 1917
continues until the end of the present fiscal year, to-wit, May 31,
1919, and Section 9 of the Act provides that the expenses until the
first day of June shall be paid out of this appropriation. Section 52
provides that the Act shall go into effect as of the first of May.
Then the expenses of the Department from the time the Act goes
into effect; or from the time the Commissioner of Banking starts
to reorganize his Department, up until ·the first of June would be
paid out of this appropriation. In other words, the expenses of the
Banking Departm<:>nt from May 1 to .Tune 1, 1919 shall be paid out
of the appropriation for that Department as heretofore.
The Commissioner, however, is authorized to immediately recognize th~ Banking Department, in accordance with the provisions of
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the Act, and all moneys received from the date of the appro~al of
the Act shall be paid by hi_m into the State treasury to be placed
in a separate fund for the Banking Department. This means that all
funds collected from the date of the approval of the Act shall be
paid by the Commissio'n er into the State treasury.
In the construction of statutes the various sections should be
read that the whole shall stand, if possible, and I am of the opinion
that there is no such conflict between Sections 9 and 52 of this Act
as to invalidate either of them.
You have also requested my opinion on the question whether or
not the I,egislature can make an appropriation to the Banking
Department to cover the defi ciency occasioned by the examination
of building and loan associations.
Section 9 (h) of the Act provides that all the expenses incurred
in the operation of the Banking Department shall be ~harged to,
and paid by, the corporations and persons subject to the supervision
of th e D epartment in equitable proportions: provided, however, that
the charge for the examination of building and loan associations
shall not exceed the sum of five dollars for each one hundred thousand dollars, or fraction thereof, of assets of said building and loan
association, with a minimum charge to said building and loan association of ten dollars. I understand there are about 2,200 building
and loan associations subject to the provisions of this section and
that the fees from said associations for examination will amount to
about ~32,000, which amount will not be sufficient to pay for the
examina tion of said associations. In m,v opinion, there is no legal
reason why the Legislature cannot appropriate a sum sufficient to
meet the defi ciency thus created by the examination of these buildings and loan associations.
Yours very truly,
B. J . MYERS,
Deputy Attorney General.

BANKS AND BANKING.
The Banking Department should render bills to the various banking institutions
'o f the State, for the year 1918, under the Act of February 11, 1895, and Ill.)t
under the Act of May 21, 1919,

Office of the Attorney General,
Harrisburg, Pa., June 5, 191!).
Hon. John S. Fisher, Commissioner of Banking, Harrisburg., Pa.
Sir: I have received the request of your Department under date
of May 29, 19191 for- an opinion as to wbetheJ,' oi: no.t the Banking;
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Department should render bills to the various banking institutions
of the State for the year· 1918 under the Act of February 11, 1895,
and its supplements, or whether the Commissioner of Banking shall
make a levy upon the banking institutions under the Act of May
21, 1919.
'
I understand by the year 1918 ,you mean the year beginning 1\Iay
1, 1918 and ending May 1, 1919.
The Act of May 21, 1919,

pr~ovides

in Section 9 (b )-

"That all expenses of the Banking Department shall
be charged to and paid by the corporations and persons subject to the supervision of the Department in
equitable proportions at such times and in such manner as the Commlissioner of Banking shall by general
rule or regulation annually prescribe."
Section 52 of the same Act provides that the Act shall take
effect as of May 1, 1919.
The services rendered by the Banking Department for the year
1918, for which the collections are about to be made, were certainly
under the provisions of the Act of February 11, 1895, and its
Rupplement, and as they were rendered prior to the approval of
the Act of 1919, to-wit: May 21, 1919, and prior to the time at
which the Act goes into effect in accordance with Section 52, towit: ¥ay 1, Hl19, in my opinion there is no authority conferred
upon the Commissioner by the Ad of May 21, 1919, for the collection
of any fees for the year 1918, and the bills should therefore: go
out as heretofore to the various banking institutions of the State
under the Act of February 11, 1895.
V ecy truly yours,
B. J. 'MYERS,
Deputy Attorney General.
NATIONAL BANKS.
National banks, before doing the business of ·e xecutor, trustee, administrator,
guardian, etc., must comply with regulations relating to trust companies incorporated in Pennsylvania.

Office of the Attorney General,
Harrisburg, Pa., October 14, 1919.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: Your request to be advised whether or not the Department
of Banking shall continue to require National banks before doing
the business of executor, trustee, administrator, etc. to comply
with the opinion of the Attorney General of June 26, 1918, has been
received by this Department.
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You are advised as follows:
On June 26, 191'8, Honorable Francis Shunk Brown, Attorney
General, advised Honorable Daniel F. Lafean, Commissioner of
Hanking of the Commonwealth of Pennsylvania, that National banks
desiring to act as trustee, executor, actministrator or registrar of
stocks and bonds must comply with the statutes of the Commonwealth of Pennsylvania relating to the same subjects, and submit
to examination by the Commissioner of Banking so far as their
trust business is concerned.
In addition the Act of May 21, 1919, being Act No. 130, provides
that the supervision of the Banking Department, its duties and
powers"shall also extend and apply to all national banking associations, located in this State, now or hereafter incorporated undt:>r the laws of the United States,
which shall, in pursnance of Federal law or · regulation, be granted a permit to act or shall act as trustee,
executor, administrator, registrar of stocks and bonds,
guardian of estates, assignee, receiver, committee of
estates of lunatics, or in any other fiduciary capacity."
The opinion of Attorney General Brown, above referred to, quotes
the opinion of Mr. Chief Justice White of the Supreme Court of
the United States in the case of the First National Bank of Bay
City vs. Fellows, 244 U. S. 216, in which the Chief Justice says:
"Of course, as the general subject of regulating the
character of business just referred to is peculiarly
within state administrative control, state regulations
for the conduct of such business, if not discriminatory
or so unreasonable as to justify the conclusion that
· they necessarily would so operate, would be controlling
upon banks, chartered by Congress whrm they came, in
virtue of authorit~· confern~d npon them by Congress, to
exert such particular powers."
The Act of 1919, above referred to, in my opinion is, therefore,
applicable to all National banks who desire to exercise the functions
of executor, administrator, trm;tee, etc. In my opinion the regulations prescribed by the Act of May 21, 1919, above referred to,' are
not discriminatory or so unreasonable as to justify the conclusion
that they necessarily would so operate against National banks.
The Act of July 17, 1919, authorfaing banking companies incorporated and organized under the laws of the Commonwealth, and having capital stock at least equal to the capital stock which trust companies are required by law to haYc to act in any fiduciary capacity,
confers upon banking companies so incorporated, the right to act
h a fiduciary capacity upon complying with the provisions of the
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Act, and subjects them to the same regulations of the Banking
Department as National banks attempting to perform the same
functions.
You are, therefore, advised to continue to require National banks
before doing the business of executor, trustee, administrator, guardian, etc. to comply with the regulations relating to trust companies
incorporated under the laws of this Commonwealth.
Very truly yours,
W. I. SOHAFFER,
Attorney Geneni,l.

SALE OF STEAMSHIP TICKETS.
National Banks, State Banks and Trust Coll)panies are exempt from the provisions of the Act of July 17, 1919.
Notice of application for license to sell steamship tickets should be advertised
once a week for , thirty days.
Where no legal journal is published in the county from which an application
for license to sell steamship tickets is made, nor in any county adjacept thereto,
at such times that the applicant can comply with the requirements of the Act of
July 17, 1919, advertisement fa a legal journ.al will not be required.
An applicant for license to sell steamship tickets must file a bond with two
sufficient sureties, or a surety company. Deposits of collateral in lieu of sureties
cannot be approved.

Office of the Attorney General,
Harrisburg, Pa., October 3-0, 1919.
Honorable .T ohn S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: Your various requests for opinions interpreting certain provisions of Act No. 397, approved the seventeenth day of July, A. D.
1919, entitled "An act requiring licenses to sell steamship tickets
or orders for transportation to or from foreign countries, and providing penalties," have been received by this Department. They are
as follows:
First: Is the last proviso in Section 1, which reads as follows:
"And pr-0vided further, That the provisions of this act
shall not apply to any duly incorporated national hank,
State bank, or trust company.''
intended to e~mpt national banks, ~tate banks, or trust companies
from the necessity of taking out a license under the act?
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Second: Does the provision of the act, .w hich requires the notice
to be adyertised in one daily newspaper of general circulation in
the 'county in which the applicant intends to do business for thirty
days, req1~ire the insertion daily or once a week for four weeks during
the period of thirty da.ys?
Third: The act provides for the publication in a legal journal if
any is published in the county, and if not, then in a legal journal
of the next adjacent county having such journal, for thirty days.
Some legal journals are only issued quarterly or semi-annually.
Fourth: Does the provision of the act, which makes. it the duty
of the Commissioner of Banking to require the applicant for a license
to file with the application a bond in the penal sum of one thousand
dollars, with two or more sufficient sureties, who shall be freeholders
within the Commonwealth of Pennsylvania., or an approved surety
company bond, also authorize the Commissioner of Banking to accept
the applicant's bond without any sureties secured by a deposit of
liberty bonds or other approved securities.
I will answer these queries [n their order:
First: The proviso contained in Section 1, that the provisions
of this act shall not apply to any duly incorporated national bank,
State bank, or trust company, in my opinion was clearly intended
tq exempt national banks, State banks or trust companies from the
necessity of taking out a license under the act, and to exempt such
corporations from all the prm·isions of the act. This is confirmed
by the history of the passage of the Act Jf Assembly through the
Legislature in 1919. The bill was originally introduced on May 5,
1919, by Hon. James A. ·w ·alker, in the House of Representatives and
did not contain the proviso above referred to. It was referred to the
Committee on Banks and Banking and reported from said Committee
of the House, May 6, 1919, without said proviso. It was amended on
second reading in the House of Representatives, May 19, 1919, without said proviso. It was amended on third reading in the Honse of
R.epresentatives, l\lay 27, 1919, and was again amended on third
reading in the Rous~ on June 4, 1919, without the proviso, and the
proviso only appeared in the bill as re-reported from the Committee
·on Banks and Building & Loan Associations in the Senate on June
19, 1919. To my mind this indicates clearly that, upon the consideration of the measure, it was found that it would apply to national
banks, State banks and trust companies, and in order to express the
legislative intention that it should not apply to such banks and trust
companies, the proviso was inserted.
Second: Although the act requires the notice of the application
for license to be advertised in one ;'d aily newspaper of general circu-

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

125

lation in the county in which the applicant intends to do business
.and also in the legal ~ournal of such county, if any there is, and if
not, then in the legal journal of the next adjacent county having such
journal, for thirty days, I tlo not think it was the intention to co·m pel
the advertising in each daily issue of the daily paper for thirty days,
but simply that the application should be advertised as other applications for like purposes are advertised, that is, once a week for
thirty days. You are therefore advised no.t Ito require the advertisement to be inserted daily.
Third: Where no legal journal is printed in the county from
which the application is made, o·r in any county adjacent thereto,
each week,- or at such time that the applicant can comply with the
regulation relating to the _;publication in a legal journal during the
thirty days of his adver·t isement of an application for license, you a.re
advised not to require the applicant to advertise Jin a legal journal.
Fourth: The provision of the act relating to the bond and sureties to be required .~s very clear. It makes it the duty of the Commissioner _of Banking to require the applicant for a license to file
a bond with two or more sufficient rsureties, or surety company. This
leaves no discreation in the Commissioner for approval of· a bond
without sureties where the applicant deposits liberty bonds or other
securities therewith. It is your duty, as Commissioner of Banking,
to require the. applicant to file a bond in .~he manner and form prescribed by the act. If you feel that the sureties on any bond a_re
not sufficient, you may require additional sureties, or corporate surety, but you have no authority to accept liberty bonds or other securities as collateral security therefor.
Very truly yours,
Bernard J. Myers,
Deputy Attorney General.

IN RE DEMAND LIABILITIES.
The words "immediate demand liabilities" in Section Two of the Act of 190'7,
P. L. 189, include bills payable on demand as well as deposits payable on demand
of banks and trust companies, so that in fixing the amount of the reserves of sucb
institutions at fifteen per centum, demand deposits, bills payable on demand and
al! other demand liabilities must be included among the demand ·liabilities.
In fixing the liabilities of banks and trust companies, a distinction should be
made between bills payable on demand and bills payable on time. Bills payable
on time need n.ot be considered in computing the amount of reserve to be carried
for the protection of ..demand deposits; which reserve shall only be fifteen per
centum of demand liabilities.
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Office of the Attorney General,
Harrisburg, Pa., October 30, 1919.
Hon·orable ,John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: There has been received by this Department your request for
an opinion as to whether or not bills payable are to be calculated
among demand liabilities of banks and trust companies incorporated
under the laws of this Commonwealth in fixing the amount of the
reserves of such institutions.
The Act of 1907, P. L. 189, entitled:
"To provide for the creation and maintenance of a
reserve fund in all banks, banldng companies, savings
banks, savings institutions, companies authorized to
execute trusts of any description and to receive deposits
of money, which are now or which may hereafter be incorporated under the laws of this Commonwealth, and
in all trust companies or other companies receiving
deposits of money, which may have been heretofore or
"-·hich may hereafter be incorporated under section
twenty-nine of the act approved Aprii twenty-ninth, one
thousand eight hundred and seventy-four, entitled 'An
act for the creation and regulation of corporations', and
the supplements thereto."
provides that all banks, banking companies, savings banks, savings
institutions, companies authorized to execute trusts of any descrip·
tion and to receive deposits of money incorporated under the laws
of this Commonwealth, and all trust companies or other companies
receiving deposits of money, incorporated under the laws of this
Commonwealth, are required to create and maintain a reserve fund.
Section 2 of the act provides:
"Every such corporation rece1vmg deposits of money
subject to check or payahle on demand shall at all times
have on hand a reserve fund of at least fifteen per cen·
tum of the aggregate of all its immediate demand liabilities."
Section 3 of the act provides:
"Every such corporation receiving deposits of money
payable at some future time shall at all times have on
hand a reserve fund equal to seven and one-half per centum of all its time deposits."
Jn my opinion the v.-ordR in section 2, "immediate demand HabilitieR" hiclnde hills paynhle on 'demand as well as deposits payable on
demand. I think this position is fortified by section 4 of the act
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itself, whiCh indicates the Legislative intention clearly to be to protect the depositors in such institutions by requiring a reserve calculated on .all demand liabilities to be maintained; for section 4 of
the act sets forth that "immediate demand liabilities shall include
all deposits payable on demand, and all items in the nature of
claims payable on demand"; and, "time deposits shall include all
other deposits not payable by the contract of deposit on demand."
The very evident intention of the Legislature was to safeguard the
moneys placed upon deposits with such institutions by depositors
dealing therewith, and it seems to me to be just as important to
maintain a reserve for the protection of depositors against the unlawful or injudicious acts of directors of such corporations in borrowing money on bills payable of the corporations, as it is to pro........ tect them from unlawful and injudicious acts of the directors in
lending money or using money which the depositors deposit with
them.
A careful scrutiny of the definitions in section 4 of the act, to wit,
"immediate demand. liahilities" and "time deposits" will demonstrate that "immediate demand liabilities" unlike "time deposits",
include other than deposits, to wit, "all items in the nature of claims
payable on demand." Items in the nature of claims payable on de·
mand would include bills payable, cashiers' checks, etc., and I am,
therefore, of the opinion that the reserve to be maintained on account of deposits of money subject to check or payable on demand
should be calculated on the basis of fi,fteen per centum of the demand deposits, bills payable on demand and all other demand liabilities.
A distinction should be made between bills payable on demand
and Mlls payable on time. Bills payable on time need not be considered in computing the amount of reserve to be carried for the
protection of de~and deposits : which reserve shall only be fifteen
per centum of demand liabilities.
Yours very truly,
BERNARD J. MYERS,

Deputy Attorney General.
BANKS-LOANS-SECURITY .
. Banks incorporated under the laws of Pennsylvania have n.o authority to loan
their funds on the s ecurity of second mortgages or other liens upon encumbered
real estate.

Office of the Attorney General,
Harrisburg, Pa., December 3; J 919.
HonornhJe .Tohn R. F·ish er, nommissioner of Ranking, Harrisburg, Pa.
Rir: TlwrP has bc<?n receiv<?d at this Department1 yonr rrqnest
for an opinion as to whether or not State banks incorporated under
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the provisions of the Act of 1876 are prohibited from lending money
on promissory notes and accepting as additional collateral security
to said notes mortgages which are second liens on real estate.
The Act of 1876, P. L. 161 , Section 7, provides as follows:
"All associations incorporated under the provisions of
this act shall have the power and may borrow or lend
money for such period as they may deem proper, may
discount bills of exchange, foreign or domestic, promissory notes or other negotiable paper, and the interest
may be received in advance, fLnd shall have the right
to hold in trust or as collateral security for loans, advances or discounts, estate, real, personal or mixed, including the notes, bonds, obligations or accounts of the
United States, individuals or corporations, and to purchase, collect and adjust the same, and to dispose thereof for the benefit of the said corporation or for the
payment of the debts as security for which the same
may be held: Provided, That no interest shall be paid
directly or indirectly for any money deposited with
such association, except foreign correspondents or correspondents in other states on daily balances, and then
at a rate not to exceed three per centum per annum."
The purpose of this Act, as set forth in its title, is to provide "for
the incorporation and regulation of hanks of discount and deposit",
and the Act 11owhere authorizes banks incorporated by authority of
its provisions to lend on the security of mortgages, or invest their
funds in the purchase of mortgages.
The Act of l !)01, P. L. G3!l, authorizes banks chartered under the
laws of the Commonwealth to loan money on the security of bonds
and mortgages on iw incum bered rral estate situa fed in fh!is state,
and to inYest their funds in the purchase of such mortgages. This
latter Act was amended by the Act of 1913, P. L. 972. This amendment, however, only authorized an increase in the amount which
might be loaned or invested by banks in this way.
A careful consideratio11 of these Acts of Assembly leads me to the
conclusion that banks incorporated under the Act of 1876 were
never intended by the Legislature to have authority to loan money
on the secmity of mortgages, nor to invest their funds therein, being
incorpo1·ntf•d, as the title of th e Act shows, as banks of discount and
deposit. The> Ad of lflOl, however, enlarged their powers by giving
them nnthori ly to loan mo1wy on tlw security of mortiages on unincnmbPred real psfate and invest thc>ir funds in the purchase of
snch m_ortgagel-(.
I am, th ('rrfor·(', of tlw opinion that uanks incorporated under the
laws of this 0o'lllmonwen lth lrnvP no authority whatever to loan their
funds on tlil' Re('llrity of IW('O!!ll mortgages or any other li('ns on
i11cum. b cn~ <l real estate.
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A bank that loans money on a promissory note and accepts as
additional collateral security to said note, at the time the loan is
made, a mortgage which is a second lien on real estate practices a
subterfuge to evade the clear and distinct provisions of the law;
and the fact that such banks are nowhere prohibited by Act of
Assembly from loaning money in this way does not empower them to
do so by implication.

Very truly your.s,
BERNARD J. MYERS,

Deputy Attorney General.

BUILDING AND LOAN ASSOCIATIONS.
Building and Loan Associations have the right to charge premiums on loanB
with stock of the association as collateral, provided the loans are made to the
stockholders bidding the highest premium therefore at an open meeting of the
association.

Office of the Attorney General,
HaITisburg, Pa., January 8, 1920.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg,
Pa.
Sir: There has been received by this Department your request
for an opinion as to whether building and loan associationS'-incorporated under the Act of April 29, 1874, P. L. 73, have the right
to charge premiums when loans are made to shareholders who assign
their stock as collateral therefor, without the security of a mortgage.
Section 37 of the Act of April 29, 1874, P. L. 96, incorporating
building and loan associations, provides as follows:
"They shall have the power and franchise of loaning
or advancing to the st-0·ckholders thereof the moneys
accumulated from time to time, and the power and
right to secure the repayment of such moneys, and the
performance of the other conditions upon which the
loans are to be made, by bond and mortgage or other
security * * * ."
Clause 4 of the same section is as follows:
"That the said officers shall hold stated meetings, at
which the money in the treasury, if over the amount
fixed by charter as the full value of a share, shall be
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offered for Joan in open meeting, and the stockholder
who shall bid the highest premium for the preference
or priority of loan, shall be entitlPd to receive a loan
of not more than the amount fixed by charter as the
full value of a share for each share of stock held by
such stockholder * ;(· * ."
You will note that the Act authorizes building and loan associa·
lions not only to loan money on bond and mortgage, but also on
other secnrity. and premiums can be charged thereon, provided
rhe money is loaned in accordance with the provisions of Clause 4
of Section 37, i. e., that the money in the treasury be offered for
loan in open meeting and the stockholders given an opportunity
to bid a premium for the same.
In Stiles' Appeal 95 Pa. 1'£'2, the Supreme Court held that a premium on money in an association could only be charged where the
law relating to the association has been strictly complied ·with.
'l'he association in that case was one ineorporated under the Act
of 1859, which is supplemented by the Act of 1874, and contained
practically the same provision relating to offering the money in
open meeting and loaning it to the stockholder bidding the highest
premium therefor.
In Klein vs. Pennsylvania Savings Fund and Loan Association,
Pittsbii>rgh Legal Journal, Old Series, Vol. 52,, page 109, Judge
Frazer decided the same thing with relation to an association incorporated under the Act of 1874, and quoted Stiles' App~l, supra.
The decisions of the Courts are all to the point that a premium
cnn only be charged where the money is bid for in open meeting,
thus avoiding any semblance of usury.
Inasmuch as the Act authorizes associations incorporated under
its provisions to loan money on other securities, as well as bonds
and mortgages, I am of the opinion that associations have the
right to charge a premium on loans with the stock of the association as collateral, provided the loans are made to the stockholders
bidding the highest premiums therefor at an open meeting of the
association, in accordance with the provisions of the Act of Assembly
hereinbefore quoted.
Very truly yours,

BERNARD J. MYERS,
Deputy Attorney General.,
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BUILDING AND LOAN ASSOCIATIONS.
Unde1· section 1 of the Act of May 14, 1913, P. L. 205, which makes it lawful
for a building and loan. association to set .aside from the net profits a sum, not to
exceed. 5 per cent. th ereof, each year as a r eserve fund for the payment of con·
tingent losses, the directors may not take any sum from the matured value of a
series for this purpose. An association desiring to avail itself of the act should
make the deduction from the profits on all its business for the year and not place
the whole burden on a single .series which happens to mature at the 1•nd of the
year.

Office of the Attorney General,
Harrisburg, Pa., January 22, 1920.
Honorable John W. Morrison, First Deputy Commissioner of Banking, Harrisburg, Pa.
Sir: Your request for an opinion as to whether or not a building
ar.d loan association, whose shares showed a mature value of $201.74,
.was Justified in dedw;:ting $1.7-i from each share and allowing the
shareholder $.200.00, the par value thereof, has been referred to me .
... rhe Act of May 14, 1913, P. L. 205, Section

i,

provides:

"'l'hat it shall be la,vful for any mutual savings fund
or building and loan association, now incorporated o:r
hereafter to be incorporated:
" (a) To set aside from the net profits a sum, not to
exceed five per centum thereof each year, as a _reserve
fund for" the payment of contingent losses, until the
total amount of such fund so set aside shall equal five
per centum of the assets of such association "' * *."
In connection with your request for an opinion on this matter,
you have forwarded a considerable amount -of correspondence and
the Thirteenth Annual Report of the Building and Loan Association
whose directors deducted the sum of $1.74 from tl1e amount paid
the shareholder.
This report for the year ending September 15, 1919, shows the
"present value" of stock of the second series marked "matured" to
be $201.74. If, therefore, that was the matured value of the stock,
the shareholder was Pntitled to receive the matured value and the
directors had no right to deduct from the matured value any sum
to be s~t aside for contingent losses.
The par value of $200.00 had evidently been reached some time
prior to the date of September 15, 1919, at which time it had reached
the value of $201.74. The regular meeting of the Association was the
second Thursday of each month, and the second Thursday of September, Hl19, was on the llth of September. The regular meP-ting
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In order

to bring his share of stock to the value set forth in the report as of
September 15th, it was necessary for the shareholder to pay his
dues at the meeting on the 11th of September and the meeting on
the 14th of August. Presumably the shares matured at a value of
*200.00 some time between the regular meetings for the months of
August and September. "When they matured the shareholder was
•
rntitled to his money; that is, the par value of the shares, and if
the series was continued, anrl he paid in afterward, he was also
c>ntitled to the additional value over and above the par value of the
shares.
If the directors of the Association were disposed to set aside a
certain amount out of the profits of the Association for · the year
to.meet contingent losses, in accordance with the Act of 1913 before
referred to, they could have done so, and they should have done
so . before the stock of a series matured.
This amount should have been deducted from the profits of the
Association on all its business for the yenr and not arbitrarily deducted from a sum which was the value of the shares of a particular
sc>ries at the date of the end of the year, to wit, September 15th.
In my opinion the directors of the Association are not justified
in deducting- the sum of $1.74 from each share under the stated facts,
as submitted in the correspondc:>nce and report hc:>reinbefore referred
fo, and you are therefore so advised.
Yours very truly,
BERNARD J. MYERS,
Deputy Attorney General.

POLISH-AMERICAN STEAMSHIP AGENCY.
The Act of Jun e 19. Hlll, P . L. 1060. regulating the business of receil'ing money
on deposit or for transmi ssion to others, do es not authorize corporations, either
domestic or foreign, to be licens ed to do such business.
Each agent or solicitor of the A steamship a gency, a corporation incorporated
under the laws of anoth er s tate. must be licensed as an individual under the provisions of the Act of 1911. to solicit and receive money to be transmitted to the
steamship agency in such state and by the ag ency to persons in foreign countries.

Office of the Attorney General,
Hn nislmrg, Pa .•Ta11nary 23, 1920.

Honorahle Pl'tl'r C. <'nnwJ"On, St>eond Depnt,v Commissioner of Banking, RarriRbm·g, l':i.
Sir: 'l'hc•re l1rn·; h<~l'11 n·<·<'il'(•cl at thiK Dt>partment your rl.'quest for
a11 upiniu11 al!'\ to wl1etlier or not-
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(1) A foreign corporation can qualify under the Act of June rn,
1911, entitled-''An act to provide for licensing and r egulating private banking in the Commonwealth of Pennsylvania; and providing
penalties for the violation thereof,"' to engage in the business of receiving deposits of money for safe-kEeping or for transmission to
another ; and
(2) Whether such corporation has the right to engage in such
business within this State through the medium of branch agents, or
otherwise, without obtaining
a license.
_,,.
I understand this request for an opinion is based upon a letter to
you from the Polis'h -American Steamship Agency, a corporation incorporated under the laws of the State of New York and duly licensed to engage in the money exchange business by the State of New
York, reqm:sting to be advised under what conditions that Company
can carry on a money exchange business in the State of Pennsylvania, and stating further that in order to do so it may be necessary
to have solicitors in the State of Pennsylvania.
The Act approved the 19th day of June, A. D. 1911, P. L. 1060, "to
provide for licensing and regulating private banking in the Commonwealth of Pennsylvania; and providing penalties for the violation
thereof," sets forth that no individual, partnership or unincorporated
association shall hereafter engage, directly or indirectly, in the business of receiving deposits of money for safe-keeping, or for the purpose of transmission to another, or for any other purpose, without
having first obtained a license to engage in such business.
Section 8 excepts from the provisions of the Act-(1) Banks incorporated by the Commonwealth of P ennsylvania; (2) Hotel Companies; (3) Express companies _ or telegraph companies receiving
nioney for transmission; ( 4) Individuals, partnerships or unincorporated associations who file with the Commissioner of Banking a bond
in the sum of $100,000; or deposit securities with the Commissioner
of Banking ; ( 5) Licensed brokerage :firms ; ( 6) Firms engaged in
private banking for some years prior to the passage of the act.
In my opinion, the Act in no way applies to corporations either
domestic or foreign. It does not authorize such corporations to be
licensed to do such business, and if a domestic corporation cannot
be licensed to engage in the business contemplated by this Act of
Assembly, certainly a foreign corporation cannot be licensed to engage in the same business.
You are, therefore, advised that each agent or solicitor of the
Polish-American Steamship Agency, a corporation incorporated under
the laws of the. State of New York, must be licensed as an indiYidual
under the provisions of the Act of 1911, supra. in order to solicit
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and r ece:ve money to be transmitted to the Polish-American Steamship Agency in New York, and by the Polish-American Steamship
Agen(·.r in New York to pPrRons in foreign countries.
VPry truly yours,
BERNARD J. MYERS,
Deputy Attorney General.
BUILDING AND LOAN ASSOCIATIONS.
NO. 2.
Supplementing opinion of J anuary 8, 1920.

Office of the Attorney General,
Harrisburg, Pa. January 30, 1920.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: I desire to supplement my opinion of January 8, 1920, on
the question as to whether building and loan associations incorporated uuder the Act of April 29, 1874, P. L. 73, have the right to
charge premiums when loans are made to shareholders who assign
their stock as collateral therefor, without the security of a mortgage,
by calling your attention to the Act of May 14, 1913, P. L. 205, which
makes it lawful for building and loan associations to provide in their
by-laws that the loans shall be made first to the members of the
associations, or to persons intending to become members, who shall
bid the highest premiums for the preference or priority in procur·
ing loans, and also maj{es it lawful for the borrowers from such
associations to agree in writing upon a given rate of premiums, not
to exceed two per centum per annum upon the amount of the loan,
without bidding for preference or priority.
You are, therefore, advised that building and loan associations
have the right to charge p1·emiums on loans with the stock of the
associations as collateral, provided the loans are made to the stockholders bidding the highest premiums therPfor at an open meeting
of the association, as set forth in my opinion of January 8, 1920, and
such associations also have the right to charge a premium on loans
with the stock of the associations as collateral, provided the loans
are made to membcrs of th e associations or those intending to be·
come members, upon an agreement in writing signed by the borrowers to pay a given rate of premium not to exceed two per centum
per annum, provided such provision is set forth in the by-laws of the
associations, in accordance with the Act of 1913 above quoted.
Very truly yours,
BERNARD J. MYERS,
Depu!ty Attorney General.
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STATE BANK CASHIER.
The Act of May 13, 1876, § 18, P. L. 161 does not prohibit a cashier of a banking company, org.anized under that act, from performing th e duties of the office of
secretary of a building and loan association. The performance of the duti es of
tlre latter office does not constitute an engaging in another ''profession, occupation
or calling" other than that of cashier, contrary to that act, unless his duti es as
secretary interfere with the performance of his duties as cashier.

Office of the Attorney General,
Harrisburg, Pa., March 25, 1920.
Honorable John W. Morrison, First Deputy Panking Commissioner,
Harrisburg, Pa.
Sir: There has been received at this Department your request
for an opm10n as to whether the cashier of a State Bank, incorporated under the Act of May 13, 1876, can, at the same time, hold
the office of secretary of a building and loan association; and,
whether the former opinion of Hon. William M. Trinkle, given your
Department, June 20, 1912, is reversed by the opinion of the Superior
Court in Solomon vs. Moyer, Superior Co·u rt Report, Vol. 71, page 4.
Section 18 of the Act of May 13, 1876, P. L. 161, provides, that"No cashier of any corporation under this act shall
engage in any other profession, occupation or calling,
either directly or indirectly, than that of the duties appertaining to the office of cashier; * * *"
In his opinion of June 12, 1!)12, Mr. Trinkle finds that this act prohibits a cashier of a banking company, organized under the Act of
1876, from performing the duties of the office of treasurer of a
building and loan association for ·the reason that the performance of
the duties of the latter office constitutes an engaging in another
"profession, occupation or calling", other than that of the duties
appertaining to the office of cashier.

Jn Holom-on vs. Moyer, 71 .S uper. Ct. Rep. 4, Judge Kephart, in
delivering the opinion of the court, said:

"It was not the purpose of this act to prescribe as law
that a cashier engaging in any single transaction would
be brouaht within the terms of the act. It has reference
to a O'e;eral occupation, profession or calling. A single
purchase or business transac!ion such as here ~ade,
nor an incidental employment m some other capacity by
a cashier would not be within the intendment of the
act. The' la11guage has a much wider significance. It
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embraces employment or business by which one usually gets his living. Many cashiers of State banks
have other occupations or employment, as treasurers in
building and loan associations, beneficial organizations
or charitable institutions, where a small compensation
is paid. To sustain the appellant's contention, all of
these acts are unlawful."
It is true the above language of the Court applied to the Act of
March 31, 1860, Section 64, P. L. 399, but the provisions of that
act are practically the same as those of the Act of May 13, 1876,
P. L. 161, and it applies with equal force in the construction of the
latter act.
I appreciate that so far as the practical solution of the problem
in your Department is concerned, it is better that no hard and
fast rule be made which provides that the cashier of a State Bank
either may or may not be the secretary of a building and loan association. In my opinion, however, in the light of ,Judge Kephart's
opinion cited above, the law does not prevent the eashier of a State
Bank from filling the office of secretary of a building and loan association. The application is for you. Jn rural communities the office
of secretary of a building and loan association does not usually engage much of the time of the person filling the office. In large cities,
it may. You have the authority to say to the cashier of a bank that
he must give up the office of secretary of a building and loan association if you find that it is interfering with his duties as cashier.
Yours very truly.
BERN ARD J. MYERS,
Deputy Attorney General.
BUILDING AND LOAN ASSOCIATION INTEREST.
Under the act of April 10, 1879, P. L. 17, when a borrower from a building and
loan association tenders payment of loan with interest and satisfaction fee, it
is the duty of the officers to accept and satisfy the mortgage notwithstanding the
fact that such tender is not made at a regular meeting; interest cannot legally be
collected from the date of tender to the next regular meeting.

Office of the Attorney General,
Harrisburg, Pa., May 5, 19<20.
Honorable John W. Morrison, First Deputy Commissioner of Banking, Harrisburg, Pa.
Sir: There has been rereived by this Department your request for
an opinion as to whether a Building and Loan Association can
legally collect interest from the date a borrower tendered payment
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of a loan until the next regular meeting of the Association, the Association having refused to accept payment of the loan on the date it
was tendered by the borrower.
The Act approved the 10th day of April, A. D. 1879 entitled:
"An Act relating to mutual saving fund, building and
loan associations, r egulating the mode of charging premiums, bonus or interest in advance, of with-drawals, of
repayment and collection of loans, also restricting the
power to levy excessive fines, and defining the rights and
liabilities of married women stockholders, and prescribing the non-application to these associations of the
bonus tax and registry laws for corporations".
provides in Section 4, P. L. 17:
"A borrower may repay a loan at any time * * * "· I am of the
opinion that under the above Section of the Act of 1879, when the
borrower tendered the amount of his loan with interest and satisfaction fee, it was the duty of the officers of the Association to accept it and satisfy the mortgage given by the borrower, notwithstand·
ing the fa~t that such tender was not made. at a regular meeting of
the Association.
The regular meetings of the Association are held for the purpose
of the collection of dues on stock and making loans to those applying therefor. It is not necessary to have such meeting for the purpose of payment of the principal and interest due the Association
on the loan.
In Winn vs. New Southwark Building Association, 20 District
Reporrts, 625, Judge Ferguson, in the Court of Common Pleas No.
3, Philadelphia County, interpreting Section 4 of the Act of 1879
says:
"We are of opinion the proviso in the Act of 1879 was
inserted for the protection of the stockholder, * * * * * * ."
The question there involved was not the same as here, but the
same line of reasoning can be applied to this case, and it seems to me
to be contrary to the spirit of the Act to impose upon the borrower
the payment of additional interest after he is ready to repay his
loan in accordance with the provisions of the Act of 1879, which
gives him the privilege of repaying it at any time . .
You are, therefore, advised that a Building and Loan Association
cannot legally collect interest from the date a borrower tenders
payment of his loan to the next regular meeting of the Association.
Yours very truly,

BERNARD J. MYERS,
Deputy Attorney General.
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IN RE BANK CHARTER.
An application for a charter incorporating a state bank was refused where
the advertis ement n.amed certain persons as the incorporators while the application in fact was made by other persons. This was mis~eading and did not
comply with the law. A charter application for a state bank must be advertised three months not three weeks.

Office of the Attorney General,
Harrisburg, Pa., June 17, 1920.
H~norable .Tohn W. Morrison, First Deputy Banking Oommissioner,
Harrisburg, Pa.

Dear Sir: This Department is in receipt of your recent letter
requesting an opinion as to whether the advertisement for the proposed Arcadia State Bank compiles with the law.
This advertisement gives notice that an application will be made
to the Governor, Attorney Genera] and Commissioner of Banking
"by 0. S. Gorman, J. D. Dunlap, S. McMillen, E. ,J. F 'e rrier, and
G. W. McCullough" for the charter of an intended corporation, to
be called the Arcadia State Bank.
The certificate ·of incorporation and the Articles of Association
presented to the Banking Commissioner . show that 0. S. Gorman,
Theo. Kharas, S. McMillen, E. J. Ferrier, and G. W. McCullough,
are making an application and have associated themselves together
for the purpose of carrying on the banking business under this
corporate name, so that the advertisement is misleading and untrue,
in that it states that together with the others named, J. D. Dunlap,
will make the application for this charter, whereas in his stead Theo.
Kharas is making such application.
It has been the policy of the law to require thorough advertl.se·
rnent before the eharter for a bank can be issued.. Three weeks' advertisement is the nsnal time r<'qnired for other corporations, but in
the case of a charter for a bank the law requires an advertisement
"in two newspapers print<'d in the county in which such corporate
hody is intended to locate, at least once a week for three months
before such application shall he made."
So that it is the policy of the law that the community in which the
intended bank is to he located, shonld be thoroughly ad.vised and
lrnve an opportunity to file any objection thereto.
In this instan ce the 1rnhlic wt>1·e misled. It may be that there
would hP no objection to an application for a charter for the Areadia
Rtate Bank, if made hy the men who were advertised to make it.
On the othe1· hand, it may be that the community would object to thr
incorporation of snch hank if the applicant were made hy Theo.
T\ltaras. It therrfore follows that the advertisement is misleading
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and u:p.true, and the public have not been advised who the real applicants are. If no names had been given in this advertisement the
public would have been put on notice and inquiry, as to who the
applicants were, and would not have been misled.
But when the application names the incorporators, and other perf'Ons in fact apply for the charter, the public has been misled.
I am, therefore, of opinion that this charter can not legally be
granted, pursuant to the published notice that re-advertisement is
uecessary.
\'pr·y tnlly yonrs,

•

WM. M. HARGEST,
Deputy Attorney General.

TRUST COMPANY AGENCY.
A Trust Company cannot be permitted to carry a certain amount of its funds
at an agency established by it. Such an agency can only be operated when all
of the assets of the Company are removed from the agency to the main office of
the Company at the en.d of each day's business.

Office of the Attorney General,
Harrisburg, Pa., July 1, 1920.
Hon. John S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Dear Sir: I have received your request of the twenty-third instant
for an opinion as to whether or not a Trust Company incorporated
nnder the Act of 1874 can open an agency and allow a considerable
amount of funds to remain in such agency, provided the same are
properly housed and safeg-narderl with burglary insurance.
In the opinion of Attorney General Hensel, reported in 4 District
Reports, 5-1 and opinions of the Attorney General for 1893 and 1894,
page 114, that distinguished law officer of the Commonwealth said;
"I am of the opinion that it is against public policy,
against the intent and spirit of the banking laws, and
in direct contravention of the fiftieth section of the
Act ·of 1850 for banks to maintain various branches,
scattered ov~r so wide a territory as the city and county
of Philadelphia. It was held by this Department and
the Auditor GeneraFs Department in a case occurring
at the very outset of my present official term, under
-the Savings Bank Ad of May 20, 18S9, 'that no author·
.. ity exists for banks incorporated under that Act to es·
tablish
offices or agencies.' While. no such ~x. . . branch
'
'

.
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press prohjbition occurs in the Act of 1874, and its
supplements, authorizing an incorporation of trust companies and defining their powers, I am likewise of the
opinion, and advise you, that even a trust company
doing a quasi banking business, such as receiving deposits and paying out moneys, has no right to establish branches within even the municipal limits of a
city and county which it has designated in its charter
as the location of its place of business. For manifest
reasons, the entire business of such companies should
be brought within the whole view and supervision of
the state's offi.cers. If they were permitted to scatter
their branches widely over the entended territory of
a city like Philadelphia, such supervision would be
practically impossible. ~he assets would be scattered
and dispersed, their liabilities be unknown and undefined. I can conceive that certa,i n persons at certailn
places 1night be designated, during certain hours of the
day, to receive and pay out moneys for a trust company
located in wnother part of the same city, provided a full
rcpo1·t of the operations of the day w ere 11Ul·de to the
principal place of business at the close of the day, the
assets transferred thereto, and the liabilities reported,
so that, in effect, the business at the suboffice, or subagency would be actually the b·usiness of the main office transacted, for convenience, at another place, but immediately related to it, just as a messenger, officer or
counsel of trust company m,ight transact certain of its
business outside of its ·m ain office; but whenever such
an 07fi ce became in fact, oi· within the contemplation of
the law, a 'branch' establishment, I am of the opinion
that it oiight not to be permitted."
Following the foregoing opinion Deputy Attorney General Kun,
in an opinion to the Commissioner of Banking on March 22, 1916,
Opinions of the Attorney General for 1915 and 1916, page 281, said:
"You are accordingly advised that trust companies,
incorporated under the general incorporation Act of
1874, and its supplements, may lawfully maintain suboffices or sub-agencies for the restricted purpose of receiving and paying ont moneys, providing a full report
of the operations is made to the principal place of
business at the close of the day, the assets transferred
the~eto. and the liabilities reported; but they may not
ma111ta111 branch offices in the strict sense of the term
for the transaction of thPir ge1wral business."
In an opinion to the Commissioner of Banking, Opinions of the
Attorney General, 1915 and 1916, page 291, Deputy Attorney Gen·
eral Davis, referred to the foregoing opinions of Attorney General
Hensel, and Deputy Attorney General Kun, setting forth that the
legality of such sub-offices is affirmed only when
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"a full report of the operations is made to the principal place of business at the close of the day, the assets
transferred thereto, and the liabilities reported."
Mr. Davis says:
"Neither expediency nor inconvenience can justify a
departure from these .restrictions, and unless they are
adherred to, such trust companies are doing business
in a manner unauthorized and unwarranted by law, and
which, as you state, interfere with a proper and careful
examination by your Department."
You do not state in your letter that the trust company making
the application to open an agency and keep a po.rtion of its assets
there, is incorporated under the A.ct of 1874. I take for granted
that it is.
I appreciate the great danger in transferring the money back and
forth, and also note that it is necessary to have considerable funds at
the agency because large pay-rolls are handled at that point. Nevertheless, I can see no good reason for modifying in any way the rule
laid down by Attorney General Hensel, and followed by this Department to the present tfo1e.
In my opinion the opinions of Attorney General Hensel, and Deputies Attorney Kun and Davis, correctly state the law, and I , therefore, advise you that you cannot permit the carrying of a certain
amount of funds at the offi.ce of the agency of a trust company,
whether the same are properly housed and safeguarded with burglary insurance or not, and such agency can only be maintained when
all the assets of the company are removed from the agency to the
main office of the company at the end of its day's business.
Yours very truly,
BERNARD J. MYERS,
Deputy Attorney General.

RE. LOAN COMPANIES.
A Loan Company licensed under the A.ct of June 17, 1915, as amended by the
Act of 1919, known as the "Loan Shark A.ct" may not be permitted to operate
a mercantile trade acceptance business, a species of banking business.

Office of the Attorney General,
Harrisburg, Pa., July 21, 1920.
Honorable John W. Morrison, First Depu.t y Commissioner of Banking, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your request for an
opinion as to whether or not a Loan Company holding a license is-
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sued under the provisions of the Act of June 17, 1915, as amended
by the Act of June 4, 1919, may be permitted t? operate a mercan·
tile trade acceptance business in connection with the loan business.
I note the letter of the corpora.tion, licensed under the Act known
as the "Loan Shark Act," above referred to, sets forth its plan of
'business as follows:
A dealer in electrical appliances sells an electric washing machine
on the instalment plan, taking a lease or a conditional bill of sale
from the purchaser thereof. This dealer desires to obtain the cash
on the purchase immediately, and therefore; negotiates with the
Loan Company a trade acceptance, which the Company discounts,
taking the lease or conditional bill of sale as security therefor.
In my opinion, there is no authority at law for the Loan -Company
to engage in this kind of business. The Act of 1915, as amended by
the Act of 1919 known a.s the "Loan Shark Act," entitled persons,
partnership.s and associations or corporations who are properly
licensed to loan money in sums of $300 or less, with or without security, to individuals, and to charge the borrowers thereof interest and
fees upon various amounts as set forth in the Act. The Act specifically provides that interest shall not be pa;yable in advance,
The business proposed to be done by the Loan Company is a banking business clearly. While the Loan Company is authorized to lend
money up to $300 in accordance with the provisions of the Act, it
is not authorized to engage in a banking 'bus•iness, or to discount
negotiable instruments, the Act specifically providing that no interest shall be charged in advance.
You are, therefore, advised th at the new branch of .business referred to would violate the provisions of the Act of June 17, 1915, as
amended by the Act of June 4, 191!), and such a businesl!l could not
be considered a part of the Loan business, nor could it b~ conducted
separately and distinctly from such Loan business without the superv.iision of your Department.
Yours very truly,
BERNARD J. MYERS,
Deputy Attorney General.

BANKING.
It is not obligatory, under the provisions of the Act of May 21, 1919, P. L. 209,
upon the Commissioner of Banking to take possession of and liquidate all failing
corporations over which the D epartment has supervision. 'Vhere the Court has
nppointed a Receiver to liquidate, the Commissioner of Banking mny, in his discretion, allow such Receiver to wind up such corporation.
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Office of the Attorney General,
Harrisburg, Pa., August 10, 1920.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg,
Pa.
Sir: There has been received at this Department your request
for an opinion as to whether the Banking Department Act of May
21, 1919, P. L. 209, makes it obligatory upon your Department
to take possession of and liquidate all corporations over which your
Department has supervision.
Section 21 of the Act of May 21, 1919, P. L. 209, provides that"The Commissioner of Baking may, after hearing had
upon notice given, with the approval and consent of the
AttoI<iley General, take posse"sion of the business and
property of any corporation or person subject to the supervision of the Banking · Department, whenever it shall
appear to him that such corporation er person"
has _v iolated the law, the regulatfons of the Department, or is in a
condition forbidden by the Act, as more specifically set forth in
Ec•ction 21.
In my opinion this section of the Act is not mandatory upon the
Commissioner of Banldng in all cases of liquidation. 8£>ction 22
of the Act ·provides that immediately upon taking possession, as
provided ·in Section 21, the Commissioner shall file a certified copy
of the certificate setting forth tha,t he has so tahn pos~esi;;ion in the
Prothonotary~s office, after the filing of such certified copy the
Commissioner shall supersede any receiver previously appointed by,
any Court for, or any assignee or trustee for creditors appointed by,
1mrh corporation or person.
This seems to contemplate the appointment of a receiver by the
Court as heretofore, leaving to the Commissioner of Banking discretion in the matter, and making it optional with him whether
to take possession and supersede the receiver so appointed by the
· Court, as ithe Commissioner sees fit or as he thinks the circumstances of the case warrant. You will note that Section 21 of the
Act uses the word "may" not "shall."
You are, therefore, advised that the Court of Common Pleas
of the proper county may still appoint a receiver, upon proper
application, for a corporation subject to the supervision of the Banking Department, who is authorized and empowered to proceed with
the liquidation of the affairs of such corporation, unless you, as
Commissioner, see 1fit to supersede such receiver and take posses-
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sion of the corporation in accordance with Sections 21 and 22 of
the Act of May 21, 1919, above referred to.
Very truly yours,
BERNARD J. MYERS,

Deputy Attorney General.
IN RE TRUST FUNDS.
A trust company cannot legally invest trust fun.ds in bonds issued by" a private
corporation, the security for which is a mPrtgage covering the nal estate of the
corporation. This is not a legal investment in Pennsylvania an.d is prohibited
by Article III, Section 22, of the Constitution of Pennsylvania.

Office of the Attorney General,
Harrisburg, Pa. August 16, 1920.
Honorable P. G. Cameron, Second Deputy Commissioner of Banking,
Harrisburg, Pa.

•

Sir: Your request for an opinion as to whether or not a trust
company under the supervision of your Department can invest trust
funds in bond!:! issued by a certain hotel company, a private corporation, the security for which is a mortgage covering the hotel property, 'h as been received by this Department.
Section 22 of Article III of the Constitution of Pennsylvania, provides:
"No act of the General Assembly shall authorize the
investment of trust funds by executors, administrators,
guardians or other trustees, in the bonds or stock of ahy
private corporation, and su,ch acts now existing are
avoided saving investments heretofore made."
Section 41 (a) of the Fiduciary Act, approved June 7, 1917, P. L.
447, provides :
"When a fiduciary shall have in his ·h ands any moneys
the principal or capital whereof is to remain for a time
in his possession or under his control, . ..... such fiduciary may invest such moneys in the stock or public debt
of the United States, or in the public debt of this Commonwealth, or in bonds or certificates of debt now created or hereafter to be created and issued according to
law by any of tlw counties, cities, boroughs, townships,
or school districts of this Commonwealth, or in mortgages or ground rents in this Commonwealth ."
In my opinion, Section 22 of Article III of the Constitution above
quoted prohibited the Legislature from authorizing the investment
of trust funds in such securities as you have indicated in your request
for an opinion.
In Commonwealth C.1' rel . t'. lJfcConnell, 226 Pa. 244, it was decided
that this section of the Constitution repealed the Acts of April 1,
1870, P. L. 45 and April 4, 1873, P. L. 59, which authorized trustees
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to invest in the bonds of the Pennsylvania Railroad Company; and
the Act of March 29, 1872, P. L. 31, which authorized investments
in the bonds of the Philadelphia & Reading Railway Company.
There is nothing contrary to this section of the Constitution in the
Act of June 7, 1917, P. L. 447. That act does not authorize :fiduciaries to invest in the bonds or stock of any private corporation.
You are therefore advised that the investment by a trust company
under the supervision of your Department in the bonds issued by a
private corporation, security for which is a mortgage covering the
real estate owned by the private corporation, is not a legal investment
under the Constitution and laws of the Commonwealth.
Very trn ly yours,
BERNARD J. MYERS,
Depwty Attorney Ge.neral.

NATIONAL BANKS ACTING AS FIDUCIARIES.
Under the Act of May 21, 1919, P. L. 209, providing that the supervision of the
Banking Department shall extend to all national banking associations located in
Pennsylvania which shall, in pursuance of Federal law or regulation, be granted a
permit to act, or shall act, as trustee, executor or administrator, etc., national
banks are bound by a rule of the department requiring trust companies to deposit
uninvested trust fnnds, properly ear-marked as such, in some institution other
than their own, notwithstanding the language of the Act of Congress of Sept. 26,
1918, § 11 (k), - Stat. at L. - , amending the Federal Reserve Act, which apparently permits national !ban.ks· to retain trust funds awaiting investment in their ·
own institutions u~der certain restrictions.

Office o.f the Attorney General,
Harrisburg, Pa., August 16, 1920.
Honorable John S. Fisher, Commissioner of Banking, Harrisburg,
Pa.
Sir: Your request for an opinion, as to whether or not national
banks engaged in :fiduciary business under the provisions of the Federal' Reserve Act may deposit uninvested trust funds in their own
·banks, has been received.
In my opinion a national bank, located and doing business in the
State of Pennsylvania, engaged in fiduciary business under a permit
from the Federal Reserve Board by authority of the Federal Reserve
Act, cannot lawfully deposit trust funds in said national bank.
In an opinion to Hon. Daniel F. Lafean, Commissioner of Banking,
on June 26, 1918, Hon. Francis Shunk Brown,, Attorney General,
lOtt
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held that uatioual banks desiring to act as trustee, executor, administrator, registrar of stocks and bonds must comply with the statutes
of the Commonwealth of Penns"ylvania relating to the same subject,
and submit to examination by the Commissioner of Banking so far
as their trust business is concerned.
The Act of May 21, 1919, P. L. 209, provides that the supervision
of the Banking Department, its duties and powers:
"shall also extend and apply to all national banking
associations, located in this State, now or hereafter incorporat€d under the laws of the United States, which
shall, in pursuance of Federal law or regulation, be
granted a permit to act or shall act as trustee, executor,
administrator, registrar of stocks and bonds, guardian
of estates, assignee, receiver, committee of estates of
lunatics, or in any other fiduciary capacity."
In the case of the F'ilrst National Ba,nk of Bay City vs. Fellows, 244
U. S. 216, Mr. Chief Justice White says:

"Of course, as the general subject of regulating the
character of business just referred to is pecularly within
state administrative control. state regulations for the
conduct of such business, if not discriminatory or so unreasonable as to justify the conclusion that they necessarily would so operate, would be controlling upon banks
chartered by Congress when they came, in virtue of au·
thority conferred upon them by Congress, to exert such
particular powers."
In an opinion to you under date of October 14, 1919, Hon. William
I. Schaffer, Attorney General, held, that the Act of Hl19 above re-

ferred to is applicable to all national banks that exercise the func·
tions of executor, administrator, trustee, etc., and that the regula·
tions prescribed by the Act of May 21, 1919, supra are not discriminatory or so unreasonable as to justify the conclusion that
they necessarily would so operate against national banks. That
such regulations are not discriminatory or so unreasonable is clearly
verified by the fact that banking companies incorporated and organ·
ized under the laws of the Commonwealth of Pennsylvania, desiring
to act in a fiduciary capacity, are subject to the same regulations
of th-e Banking Department as trust companies and state banks
attempting to pel"form the same functions. This is by virtue of 'the
Act of .July 17, mm, authorizing banking companies incorporated
and organir,ed under the lmvs of the Commonwealth of Pennsylvania, and having capital stock at least equal to the capital stock
which trust companies are required by law to have, to act in any
fiduciary capacity.
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It is true that the Federal Reserve Act 'has been amended by
the· Act of September 26, 1918, so that Section ~1 (k) reads as
follows:

"Funds deposited or held in trust by the bank awaiting investment shall be carried in a separate account
and shall not be us·ed by the bank in the conduct of
its business unless it shall firio;t set aside in the trust
department United States bonds or other securities
approved by the Federal Reserve Board."
I understand from your communication that certain national
banks take the position that they can deposit uninvested trust funds
in their own institutions by virtue of this amended provision of the
Federal Reserve Act. In my opinion this provision does not apply
to national banks doing a fiduciary business in the State of Pennsylvania. When national banks qualify to do a fiduciary business
in Pennsylvania, they accept the provisions of the Act of May
9, 1889, P. L. 159, which provide, that"The said companies shall keep all trust funds and investments separate and apart from the assets of the
companies, and all investments made by the said companies as fiduciaries shall be so designated as that the
trust to which such investment shall belong shall be
clearly known."
It is a regulation of the Banking Department of the Commonwealth of Pennsylvania, and a well settled practice with relation
to trust funds in this Commonwealth, that all surh funds shall be
absolutely segr€gated; and. uninvested trust funds shall be deposited
in some oth€r institution properly ear-marked as trust funds. This
regulation has been applied indiscriminately to trust companies,
s~ate banks qualified to do a :fiduciary business under the Act of
July 17, 1919, and national banks qualified to engag€ in fiduciary
business under the Federal Reserve Act. While it is true that the
Federal Reserve Act, as amended by the Act of September 26, 1918,
authorizes national banks to carry uninvested trust funds in their
own institutions provided United States bonds or other securitfos
shall be set aside to protect such funds, I do not think that provision applies to the :fiduciary business of national banks in Penn.sylvania, and it seems to me that the policy is conclusively determined by that portion of the opinion of Mr. Chief Justice White of
the Supr€me Court of the United . States in First National B·ank of
Bay City, 244 U. S. 216, above quoted, in which he says that the
general subject of regulating the character of business just r€ferred
to . (:fiduciary business) is pPculiarly within state administrative
lcontrol; and state r€gulations for the conduct of such business, . if
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not discriminatory or so unreasonable as to justify the conclusion
that they necessarily would so operate, would be controlling upon
banks chartered by Congress when they came, by virtue of authority
conferred upon them by Congress, to exert such particular powers.
In the case cited in your communication and request for an opinion, a national bank chartered by Congress is doing a fiduciary
business by virtue of authority conferred upon it by Congress and
thereby exerting particular powers. Such a national bank, under
Mr. Chief Justice White's opinion, clearly comes within State administrative control and State regulations for th~ conduct of such
business are controlling upon such banks. Certainly no one can
contend successfully that the regulations imposed by your Department by virtue of the authority conferred upon it by the several
Acts of Assembly relating thereto are discriminatory or so unreasonable as to justify the conclusion that they necessarily would so
operate, for they apply to trust companies incorporated for the
purpose of engaging in a fiduciary business, to state banks qualified
to engage in a fiduciary business, and to national banks with authority conferred upon them by Congress to engage in :fiduciary
business, in an equal degree.
If, therefore, any national bank refuses to comply with the regulations of your Department relative to fiduciary business, you are
advised to compel such compliance by authority of the power conferred upon you by the Act of Mav 21, 1919, P. L. 209, above referred to; or, by injunction to restrain said national bank from engaging in fiduciary business until it complies with the regulations
of your Department relating to the deposit of uninvested trust funds.
Very truly

your~,

BERNARD .T. MYERS,
Deputy Attorney Genera.l.
NATIONAL BANKS ENGAGING IN A FIDUCIARY BUSINESS.
National Banks which have been granted fiduciary powers by th e Federal
Reserve Board, and who desire to engage in a fiduciary business in Pennsylva ni a,
must accept the provisions of the Act of May 9, 1889, P . L. 159. Any b ank failing to so qualify, should be restrained by injunction in a bill in eqn ity to be
brought by the Commissioner of Banking.

Office of the Attorney General,
Harrisburg, Pa., August 16, 1920.
Honorable John S. Fishc.>r, Bankiiig Commissioner, Harrisbu rg, Pa.
Sir: There has lwrn received at this Department several letters
from the Chairman of the FedPral Heiserve Bank of Philadel phia , tow~ther with your replies thereto relating to national banks within
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the Commonwealth of Pennsylvania which have recently been granted fiduciary powers by the Federal Reserve Board and refuse to file,
with the Secretary of the Commonwealth, acceptance of the Act of
~fay 9, 1889, P. L. 159, with your request to be advised as to whether
these national banks must comply with the provisions of the Act
of 1889, and the method of compelling such compliance.
In an opinion under date of August 16, 1920, I advised you that
national banks) engaging in a fiduciary business, must comply with
the regulatidns of your Department relating to such business, and
deposit uninvested trust funds in institutions other than their own,
notwithstanding the provision of the Federal Reserve Act, as amended by the Act of September 26, 1918. That opinion rules the presrnt
case. Banks incorporated under the laws of the State of Pennsylvania as banking institutions and desiring to engage in a fiduciary
business must accept the provisions of the Act of General Assembly
approved the ninth day of May, 1889, P. L. 159, and in my opinion,
national banks qualified by the Federal Reserve Board under the
Federal Reserve Act to engage in a fiduciary business must also
qualify to engage in such business by accepting the provisions of
the Act of May 9, 1889, P. L. 159, aforesaid.
If any national bank, qualified by the Federal Reserve Boaru by
authority of the Federal Res('rve Act to engage in a fiduciary business, fails or refuses to accept the provisions of the Act of May 9,
1'589, P. L. 159, before referred to, you are advised to file a bill in
equity in the proper court of common pleas having jurisdiction of
such national bank, praying the court to issue an injunction to restrain said national bank from engaging in such fiduciary business
until it complies with the laws of the State of Pennsylvania and
the regulations of your Department relating thereto.
Very truly yours,
BERNARD J . MYERS,
Depiity Attorn:ey General.
SMALL LOANS ACT.
The prothonotary's fee for entry of a judgment on a note given as security for
a loan under the Small Loans Act of June 17, 1915, P. L. 1012, as amended by the
Act of June 4, 1919, P . L. 375, is not within the meaning of section 2 of said Act
so as to prevent a lender from making his reimbursement for the payment thereof
a condition precedent to his participation in the satisfaction of such judgment.

Office of the Attorney General,
Harrisburg, Pa., December 2, 1920.
HonorablP ,Tohn S. Fisher, Commissioner of Banking, Harrisburg, Pa.
Sir: This Department j.s in receipt of your communication of
November 18th. relative to the Small J,oans Act of June 17, 1915,
P, L. 1.012, as ~mended by the Act of June 4, 1919, P. L. 375.
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You state that a licensee nnde1· this law, confessed judgment purRuant to the authority contained in a note given as security for
a loan; and you substantially inquire whether the prothonotaries'
fee for entry of the judgment, is within the prohibition of seetion
two of the Act, so as to prevent the licensee from making his reimbursement for the payment thereof a condition precedent to his participation in the satisfaction of the judgment.
The pertinent provisions of section two are as follow,s:
"Section 2. Any person, persons, co-partnership, association, or corporation who shall obtain a license
in accordance with the provisions of section one of this
act, shall be en titled to Joan money in sums of three
hundred ($300) dollars or less, either with or without security, to individuals pressed by lack 0f funds to
meet immediate necessities, at his, their, or its place of
business, for which said license is issued; and to charge
the borrowers thereof for its use or loan, interest at
a rate not to exceed th rep and one-half (3 %) per rentum nrr month. No fer-:s, fines, or other char.qe.~, either
in a,ddition to or as a part of 1the a,bove speC'ified interest, shall be charged or collected under any pref.ext
whatsoever."
I am of the opinion that the Prothonotaries' entry fee is not within the provision above quote. The "fees, fines, or other chargrs"
contemplated are examination, renewal or transfer fees, fines for
delinquency in interest payments, and other charges designed to
circumvent the usury law, and the proceeds of 1which, belong to the
lender, bnt not court charges incident to reducing a note, given as
f'lecurity, to judgment and in which the lender has no property interest. The prohibition relates to charges of the lender for the
11se o_f the money, not to charges of a public officer, the payment of
which is necessary to perfect the security; it is ancillary to the preceding sentence of the section, and its purpose is to make indubitable
the legislative intent that the pecuniary return to the lender must
not exceed the rate of interest specified in the Act.
You are accordingly now specificaJly advised that the prothonotaries' fee for entry of a judgment on a note given as security for
a loan under the Act of Jnne 17, 1915, P. L. 1012, is not within
the meaning of section two of said Act so as to prevent a licens{'e
from making his reimbursPrnent for the> payment therc>of. a rondition
precedent to his portleipation in thP Ratisfaction of imch judgment.
Very truly yours,
I<'RANK l\f. HUNTER,

J>cputy A ttorn.e v

Gener(f~,
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FOREST FIRES.
M€asures to prevent forest fires are within the police powers of the state, and
to declare a condition which constitutes a special forest fire hazard to be a public
nuisance and compel its abatement is a reasonable exercise of that power.
The Chief Forest Fire Warden, under the general authority of the Commissioner
of Forestry, has power to declare a property to be a public nuisance, where its
condition is such as to render it a special forest fire hazard.

Office of the Attorney General.
Harrisburg, Pa. May 12, 1919 .

.

Honorable Robert S. Conklin, Commissioner of Forestry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 25th ult., in which you ask to be advised as to the power of
the Chief Forest Fire vV arden to declare the following cases to
be public nuisances and compel the abatement thereof-First: Where there is a break in what is known as a "safety
strip" along the right of way of a railroad.
From your communication it appears that, despite the most approved spark arresters with which locomotives may be equipped,
sparks emitted from locomotives along railroads traversing forest
lands continue to be a source of forest fires. To further eliminate
this risk the railroad companies in many places where there is
danger of forest fi:res establishing safety ·strips outside and along
their rights of way by burning over a strip of land from twentyfive to thirty-five feet in width. This work is being done by the
employees and at the expense of the railroads and under the general
supervision of some forest warden, and with the permission of the
owner of the abutting property. In some instances, however, permission to do this is refused by the owner of the property adjoining the railroad's right of way, and in conseqlH~nce thereof
it is further represented in your communication"That the work done upon the property adjoining
those who have refused permission to continue the
safety strip is practically lost and no protection is afforded to the general forest property back of the rightof-way because a sp.ark may fall upon the unburned
(153)
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strip at any time and spread to the property immediately hack of the strip that has been burned. If the
safety strip is to be what it is intended to be, it is
necessary that it be complete from one end of the fire
hazard to the other and if it is to protect the forests
adjoining the right-of-way and extending back probably for miles, it is necessary that the safety strip be
complete."
2. Where lumber slashings are left along and against the lines
of State owned forest lands.
It appears that in some places the owners of land adjoining State
forests have carried on lumber operations and left the slashings
from such operations lying along the adjoining State forests.
The determination of the question submitted depends upon the
construction to be given certain provisions of the Act of June 3,
1915, P. L. 797. That Act established in the Department of Forestry
a Bureau of Forest Protection, and authorized the appointment of a
Chief Forest Fire Warden, who is.charged with the duty and clothed
with power "to take such measures for the prevention, control, and
extinction of fores·t fires as will assure a reasonable protection from
fire to woodlots, forests, and wild lands within the State." Among the
powers given him are those pursuant to sub-sections (n) and (o)
of Section 102, which read as follows:
"(n) He shall have authority to declare a public
nuisance any property which, by reason of its condition
or operation, is a special forest fire hazard, and, as such,
endangers other property or human life.
" ( o) He shall notify the owner of the property or
the person responsible for the condition declared a
public nuisance, and advise him as to the abatement
or removal of snch nuisance. In the case of a railroad,
su~h notice shall be served upon the superintendent of
the division upon · which the nuisance exists."
Section 1004 prescribes penalties for failure to comply with an
order of the Chief Forest Fire Warden for the abatement of a
nuisance.
It is a well settled principle that the Commonwealth may, under
its general police power, declare something to be a public nuisance
which was not suc·h at common law.
In P·i ttsbu.rgh vs. Keech Company, 21 Super. -Ct. 548, it was held:

"It is settled that, within constitutional limits not exactly determined, the legislature may change the common law as to nuisances, and may move the line either
way so as to make things nuisances which were not so,
or to make things lawful which were nuisances although by doing it affects the value or use of prope~ty."
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There is an Pxtensive citation of authorities in point in the case
of Train vs. Boslton Di8iufecting Company, 11 N. E. Rcpt. 929,
(Mas8). In the eonrse of the opinion rendered by Judge Devens,

it was said:
"But there can be no doubt of the .r ight of the legislature to pronounce, under its police power, certain
things .or certain acts nuisances in themselves. Nor
are such laws obnoxious to any constitutional provision,
because they do not provide compensation to the indidual whose liberty to keep or do them is restrained.
It may forbid entirely the exercise of certain noxious
or offensive trades, or trades which it holds to be such,
or only under such safeguards as it may prescribe; it
may forbid certain articles, as gun-powder, to be stored
near habitations; it may regulate the height of buildings; and it may provide that these things may be regulated by ordinance or by-laws of the respective cities
or towns, or controlled by their authorities. It may
determine when that which is otherwise property shall
cease to be such if kept against law. (Citing cases)
Where anything is declared a. nuisance, by legislation,
it is not competent for a party to show that it is not
in fact one."
A measure to prevent forest fires is unquestionably within the
police power of a State, and to declare a condition which constitutes
a special forest fire hazard to be a public nuisance and compel its
abatement is clearly a rrnsonable exercise of that power. The conservation of our forests is a matter of public concern, affecting the
general welfare of the Commonwealth and its people. In recognition
thereof the Commonwealth, itself, has acquired an extensive body
of forest land and is active in promoting and encouraging reforestation.
It is a matter of common knowledge that fires annually ravage our
forest lands inflicting severe loss and incalculable mischief. To
prevent this the Commonwealth is expending large sums, the pur. pose of the foregoing sta tute being to provide effective means and
some efficient instrumentality to safeguard against this recurring
scourge. The Act should be given such a liberal construction and
vigilant administration as will best effectuate its salutary ends.
In the first of the above stated cases, if any break in a safety
strip, as established along railroads, amounts to a condition of
"a special forest fire hazard," the Act, in my opinion, vests in the
Chief Forest Fire Warden, under the general control of the Commi.E-sioner of Forestry, the power to declare it a public nuisance and
comprl its abatement. It would be futile to establish sueh safety
zones and then permit any spot or link therein to remain in a men-
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acing condition, and consequently render, in a large degree, useless
all that had been done elsewhere in that vicinity to vrevent the
outbreak or spread of forest fires. The same is likewise true of
slashings. It scarcely needs to be pointed out that a slashing along
adjacent wood land adds a special fire danger to the latter. We
may well conclude it was. precis·ely to eliminate dangers arising
from just such cases as .t he above and those kindred thereto that
led the Legislature to bestow the foregoing power upon the Chief
Forest Fire \Varden.
No general rule can be laid down as to exactly what condition
amounts to "a special forest fire hazard." That is a fact to be determined and ascertained upon all the conditions of and surrounding each particular case. The duty to find such fact upon a survey
of the whole situation rests w_ith the Chief Forest Fire Warden,
and whenever he finds that a condition is such as to make it a
special hazard, he should proceed promptly to have .t he owner of
the property abate it. It is altogether probable that it will be
found that the owner will voluntarily and readily join in this conservation 'rnrk when the matter is brought to his at.tention by the
Forest Warden. In case of persistent refusal or neglect to remedy
in a reasonable and practicable way the condition complained of,
the Chief Forest Fire vVarden should declare it a public nuisance
in the manner prescribed and proceed to have it abated.
As a general proposition, you are accordingly advised that cases
such as above stated are within the general scope of the power
vested in the Chief Forest Fire Warden, under the general authority
of the Commissioner of Forestry, to declare a property to be a public
nuisance where its condition is, in fact, such as to render it "a
special forest fire hazard."
Very truly yonrs,
EMERSON COLLINS.
Dwputy Attorney General.

STATE FOREST LANDS.
The Act of February 25, 1901, P. L. 11, confers the power to sell and dispose
of timber on state forestry lands, not on the Commissioner of Forestry but on
the Forestry Commission.
The Commissioner of Forestry has no authority to sell timber on state forest
land. Contracts made by him for such sale are void, notwithstanding the fact
that purchasers und er such contracts have entered on state forest lands and incurred expense pursuant thereto.
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Office of the Attorney General,
Harrisburg, Pa., April 19, 1920.
Honorable Gifford Pinchot, Commissioner of Forestry, Harrisburg,
Pa.
Sir: There was duly received your communication of the nineteenth ultimo inquiring as to the validity of certain contracts,
the same being for the sale of timber from some of the State
forest lands, and having been executed on behalf of the State by
your predecessor in office without the consent and approval of the
Forestry Reservation Commission, now the State Forestry Commission.
The sole legal question involved is the authority of the Commissioner of Forestry to sell timber from the State forest lands.
It is a rule of law, universal in its application, that public officers
have no powers other than those conferred by law, and that acts
.done by them without authority so conferred, are void. This rule
applies to the making of contracts, as well as to any other act of
a public officer and is thus stated is 36 Oyc. 873.
"Public officers have and can exercise only such
powers as are conferred upon them by law, and a State
is not bound by contracts made in its behalf by its
officers or agents without previous authority conferred
by statute or the Constitution, unless such authorized
contracts have been afterward ratified by the Legislature; and a State cannot by estoppel become bound
by the unauthorized contracts of its officers:"
The CommissioneP of Forestry is not a Constitutional officer, and
his powers, therefore, are exclusively derived from the Legislature.
The only statute authorizing the ,s ale of forest timber is the Act
of February 25, 1901, P. L. 11, which creates your Department and
generally defines its powers and duties. The first Section of this
Act provides, inter alia, as follows:"Be it enacted, etc., That there be and is hereby established a Department of Forestry, to consist of the Commissioner of Forestry and four other citizens of the
Commonwealth, who together shall constitute the State
Forestry Reservation Commission; each of"whom shall
be appointed and commissioned by the Governor, by
and with the advice and consent of the Senate; the
Commissioner of Forestry for a term of four years, two
of the said citizens for a term of two years and two of
said citizensr for a term of four years; and thereafter
all appointments shall be made by the Governor, by and
with the advice and consent of the Senate for a term
of four years. The persons so appointed, before enter-
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ing upon the discharge of their duties shall each take
and subscribe to the oath of office prescribed by article
seven of the Constitution of Pennsylvania. 1.'he Commissioner of Forestry and the Forestry Reservation
Commission, so appointed, shall be clothed with all the
powers heretofore conferred by law respectively upon
the Commissioner of Forestry and the Forestry Reservation Commission, as far as the same are consistent
with the provisions of this act, and in addition shall
have full power, by and with the consent of the Governor, to purchase any suitable lands in any county of the
Commonwealth that in the judgment of said Commission the State should possess for forest preservation:
Provided, That in no case shall the amount paid for any
tract of land, purchased under the provisions of this
act, exceed the sum of five dollars per acre. Said Commission shall also have full power to manage and . control all the lands which it may purchase under the proYisions of this act, as well as those that have heretofore
been purchased and which are now owned by the State
under existing laws. Said Commission is also empowered to establish such rules and regulations with
reference to control, management and protection of forestry reservations, and all lands that may be acquired,
under the provisions of this act, as in its judgment will
conserve the interests of the Commonwealth; and whereever it shall appear that the welfare of the Commonwealth, with reference to reforestration and the betterment of State Reservations, will be a dvanced by selling
or disposing of any of the timber on forestry lands, the
Commission is hereby empowered to sell such timber
on terms most advantageous to the State."
This Section was amended by the Act Of July 7, 1919, P. L. 727,
but on subjects which have no bearing on the disposition of the
question now under consideration.
It is obvious that the language above quoted confers the powers
to sell and dispose of timber on forestry lands not on the Commissioner of Forestry, but upon the Forestry Commission. By the provisions of the statute the Department is composed of two different
entities; the Commissioner of Forestry, and the Forestry Reservation Commission. Section 1 after continuing the powers which had
been by prior enactment respectively conferred upon the Commissioner and the Co.mmission to such extent as they were consistent
with the later statute, proceeded to define the authority of the
Commission, as contra-distinguished from the Commissioner. Certain ] JO\H'rR an~ confr1-rpd on thr Commission by express terms, and
then the Section continues:"And wh r r ever it shall appear that the welfare of the
Commonwealth, with reference to reforestation and the
betterment of State Reservations will be advanced by

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

159

selling or disposing of any of the timber on forestry
lands, the Commission is hereby empowered to sell such
timber on terms most advantageous to the State."
It is followed by other powers expressly conferred on the Forestry

Commission. "Expressio unius est exclusic alterius" is a rule well
~nown and often applied in statutory construction. It means that
the naming of one person in a statutory provision is an exclusion
of any other. .Its application to the present statute is irresistible.
The Act, having created the office of Commissioner of Forestry and
the separate and distinct Forestry Reservation Commission, the
conclusion must necessarily follow that powers separately coni~~rred on the one were intended by the Legislature to be denied
the other.
This conclusion is further substantiated by a consideration of
the Act of 1901 in its entirety, and other Legislation granting rights
with regard to the State forests and forest lands.
The plan of the Act of 1901 is apparent, and the subjects contained are clearly demarked. The first Section, with the exception
of the clause continuing consistent powers, above quoted, enumerates the authority of the Commission; the third Section contains
all the powers of the Commissioner, while the remaining provisions
deal with the conduct of individuals with regard to State forests
and forest lands, the compensation, expenses and bond of the Commissioner, office supplies, appropriations, and certain details as to
lands acquired under the authority of Section one.
Several other statutes authorize the granting of rights with regard to State forests and forest lands, but none confers the po-w er
on the Commissioner of -Forestry acting alone. Thus the Act
of April 15, 1903, P. L. 200, authorizes the granting of certain priviliges to Street Railways Companies, but the power is jointly conferred on the Commissioner and the Reservation Commission; the
Act of March 27, 1913, P. L. Ji2, authorizes the leasing of portions
of State forests for church, school, health and recreation purposes,
but the power is conferred upon the Department, which means the
Commissioner and the Commission act jointly; the Act of June 4,
1915, P. L. 816, empowers the granting of rights of way to other
State forests, but the authority is likewise conferred on the Department. No statute has been found giving to the Commissioner
the authority to grant privilages in, or to dispose of property connected with, the State forests, which is strongly indicative of a
policy on the part of the Commonwealth that such authority was
jntended to be withheld from this officer.
- From the foregoing, I am of the opinion that the CommissiOner
of Forestry has no authority to sell timber on State forest lands,
and that contracts inade by him for this purpose are absolutely
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void, notwithstanding the party or parties who undertook to thus
purchase the timber have entered on the forest lands and have
incurred expenses pursuant thereto.
I note your statement that the "contractors" have given bonds,
pro·ceeded with their work and have made revenue returns to the
Department, and also that under the provisions of the purported
contracts, which you transmitted with your communication, only
such timber can be cut and removed as shall be marked for destruction by the local forester. Unless it clearly appears that these
alleged contracts were not made in good faith, and unless the facts
disclose it to be absolutely subversive of the welfare of the State,
I am of the opinion that it would be consistent with the digni~
1
of the Commonwealth for the State Forest Commission to enter
into new and valid contract!" with the above parties whereby the
latter may be permitted to cut and remove such timber as your
local forester shall mark, at least to such an amount as may be
necessary to reimburse them for the expenses which they have incurred. Persons who have expended money under an honest belief that the contracts were valid should not be compelled to suffer unless the paramount welfare of the State precludes any relief.
I return the contracts which you submitted.
Yours very truly,
WM. I. SCHAFFER,

Attorney General.
STATE FORESTS.
As an emergency measure, until the legislature has enacted specific provisions
in regard to the disposition of unsnlable timber, the State Forest Commission
may a uthorize the use of the regul ar employes the department to r ender such
timber salabl e, but only after the comm ission has, in good faith, end eavo red to
se ll the timber in the mann er proyid ed by the Act of February 25, 1901, P. L. 11,
as amended by th e Act of July 7, 1919, P. L. 727.
In ascertainin g the net proceeds of th e timber operations carried on by the
State Forest Commission the cost of preparing the timber for market should be
deducted.

Office of the Attorney General,
Harrisburg, Pa., June 16, 1920.
Honorable Gifford Pinchot, Commissioner of Forestry, Harrisburg,
Pa.
.
Sii-: Your ldtel' of May ~..J.th, aKking for an opinion as to whether,
nnder the firi-;t section of the Act of February 25, 1901, P. L. 11, the
t-Hate Forrst Commission is a11thorized to adopt a regulation substantially as follows :
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"Whenever in the opinion of the Commissioner of
Forestry any of the products of the State Forests should
be utilized in connection with operatioILS conducted by
the Department for the management, protection and development of any State Forest, and the Commissioner
cannot find, practicably, private business interests
which will pay a reasonable net amount for the right
to remove and use or enjoy such products, subject to
the conditions required in such operation, the Commissioner i.s hereby authorized to use the regular emp1oyes of the Department to render such products salable, and to that end may procure, use and pay for
such plant and labor as may .be economically necessary
in addition to the regular employes of the Department.
The expense of the removal, utilization and manufacture of said forest products shall be paid from the appropriations of the Department of Forestry, but the
appropriations shall be reimbursed from the gross
amounts paid for the products when sold, to the extent of necessary expenditures over and above the regular employes and equipment of the Department, and the
proceeds or net amounts remaining, if any, after payment of said necessary expenditures, ·shall be paid into
the Trerusury for the benefit of the State School Fund,
as provided by law. Such payments of net proceeds,
if any, shall be made promptly after a;s•c ertainment."
You also ask whether, under such a regulation, the State Forest
Commission would be authorized to carry on logging and primary
manufacturing operations or activities on the forests as the Commissioner of Forestry may deem necessary, and if s·o, can the Commissioner of Forestry use the gross amounts received from operations
by the Department itself to m~cf the expenses of carrying on the
operations, provided that the net proceeds therefrom shall be paid
into the '.L'reasury for the benefit of "The State School Fund of
-':Pennsylvania." You further reques·t an interpretation of Section
2701 of the School Code of 1911, as amended by the Act of June
4, 1915, P. L. 825.
As amended by the Act of July 7, 1919, P. L. 727,. the second clause
of ~ection 1 of the Act of February 25, 1901, P. L. 11, now rea.ds as
follows:
"Whenever it shall appear that the welfare of the
Commonwealth, with reference to refores•t ing and the
betterment of the State forests, with respect to control,
management, protection, and development, will be advanced by selling or disposing of any of the timber on
the State forests, the commission is h~reby empowered
to sell such timber on terms most advantageous to the
~tate."
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"The words 'sell' and 'dispose' are synonomous."
Rutledge v. Crampton, 150 Ala. 275.
"The word 'timber' as a generic term, properly S•ignifies only such trees as are used in buildings either business houses or dwellings. Castilleto v. United States,
67 U. S. ( 2 Black) 281, 17 L. Ed. 360 ; 1 Cra'bb, Real
Prop. Sec. 20; Burri!, Law Diet. tit. 'Timber'. But
its signification is not limited to trees. It applies to
the wood or the particular form which the tree assumes
when no' longer growing or sta.nding in the ground.
It does not include shingles and shingle :bolts. United
States v. Schuler (U. S.) 27 Fed. Oas. 978."
The word "timber" as used in the penal clause of the Act of
February 25, 1901, P. L. 11, is defined in the following case to have
a broader meaning than it formerly had.
·
Commonwealth v. LaBar, reported in 32 Pa. Sup,er. Gt. at page 228.
It would therefore follow that the provision to sell and dispose
of timber on the State Forest Reservations conferred upon the
Commission by the second clause of Section 1 of the Act of February 25, 1901, P . L. 11, as amended by the Act of July 7, 1919, P. L.
727, would authorize the Commission to sell any and all trees, how·ever small, growing upon the Stat e Forest Reservations, when it
should appear to the Commission that the welfare of the Commonwealth with reference to the reforesting and betterment of the
State forests with respect to control, management, protection and
development, would be advanced.
I find that the Attorney General defined the words "to manage"
and "to control" in the Act of February 25, 1901, P. L. 11, in an
opinion rendered the Forestry Oommission on August 7, 1907, as
follows:
.

"The words 'to manage' contained in the statutes defining the powers of the state forestry reservation commission have been held to mean the direction or conducting of its affairs and the words 'to control' as meaning
to subject to authority, direct, regulate and govern.
S~ate Forestry Reservation Commission (No. 1), 17
Dist. 35, 10 Dauphin 154. In this opinion all the acts
are reviewed at length up to and including the Act of
April 14, 1905.
In ~n ?Pinion by the Attorney General the Forestry
Comm1ss10n ·was further advised as follows: The state
forestry legislation does not contemplate the acquisition
of property upon which there are buildings used for resi?ence purposes, and without specific legislative a.uthor1ty no such purchase can .be made. Inhabited Forests,
37 Pa. 0. C. 624, 13 Dauohin 9_2~~
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The Courts have held that where specific provisions are incorporated in an act of assembly relating to a particular subject, they
govern as against any general provisiQns in the same act. Kolb v.
Ohwroh, 18 Pa. ffuper. Ot., page 477.
Under the wider meaning now attached by the decisions of the
Courts above cited to the word "timber," and under the general
power to sell timber conferred on the Commission by the Act of
1901, as amended by the Act of 1919, it would ,seem, that where
the Commission has been unable to sell the gro,wing timber to advantage, that as an emergency measure and for the purpose of advancing the betterment and development of the State forests, the
Commission could, as proposed by you, carry on "such logging
and primary manufacturing operations or activities on the forests
as the Commissioner of Forestry may deem necessary."
The principle upon which we base this opinion is that it is an
emergency measure for the benefit of the State forests until the
next Legislature can, by specific enactment, confer upon the Commission the power to dispose of such timber as they cannot sell to
advantage.
I:n regard to the disposition of the nioneys received from such
operations, Section 9 of the Ad of February 25, 1901, as amended
by the Act of July 7, 1919, P: L. 727, provides:
"The Commissioner of Forestry shall receive the
moneys to which the State may be entitled by virtue
of lthe sale of any timber, or by virtue of any leases or
contracts relating to the disposition of minerals, as
hereinbefore provided, and he shall immediately pay
the same over to the State Treasurer as a part of the
revenue of ·the Commonwealth."
Section 2701 of the. School Code of 1911, as amended by the
Act of 4th of June, 1915, P. L. 825, was construed in an opinion
by the Attorney General's Department, dated January 6, 1913, reported in 22 District Reports at page 242 (State School Fund, 22
DJ.st., Rep. 242, 41 Pa. C. C. 81), in whi~h it was held:
"The phrase '80 per centum,' in section 2701, applies
only to the net receipts and proceeds derived from forest reservations."
"Under the Act of April 15, 1903, P. L. 201, it is
provided that all proceeds derivea from the forest
reservations shall be paid into the State 'rreasury
and there held as a special fund for the purposes of
assisting in defraying the necessary e~penses of protecting and improving forestry reservations, or for th:
purchase of additional land. The amount to be credited to the State School Fund is eig~ty p~r centum of
the 'net receipts and proceeds derived m. an~ way
from. or on acco.UA.t of the fores1l reservations.
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In ascertaining the net receipts and proceeds, there
should be deducted from the gross receipts and proceeds the . costs and expenses of protecting and improving the lands, but not the total expenses of maintaining the Department of Forestry."
Section 27()1 of the Act of May 18, 1911, P. L. 309, was amended
by the Act of June 4, 1915, Section 1, P. L. 825, as follows:
"The receipts and proceeds derived in any way from,
or on account of, the forest reservations, now or hereafter acquired by this commonwealth, together with all
waterpowers and waterrights belongingi to this Commonwealth in the streams, rivers, lakes, or other waters
of this commonwealth., and all real estate owned by this
commonwealth which is nostl used for state or other
public purposes, all escheated estates in this commonwealth, and all other property or money which shall
in any way accrue to such fund, whether by act of
assembly, devise, gift, or otherwise, shall belong to and
constitute a fund, to be known and designated as "J'he
state school fund of Pennsylvania,' which is to be. maintained as herein provided: Provided however, · That
the forest reservations shall continue to be whollv under
the control of the state forest reservation comiliission,
as now provided by law."
But while the receipts and proceeds derived in any way from
the forest reservations shall accrue to the school fund, the principle laid down in the foregoing opinion that this menns only
the net receipts and proceeds derived in any way from the forest
reservations, and in ascertaining the net receipts and proceeds,
there s hould be deducted from the gross receipts and proceeds .
the costs and expenses of protecting and improving the lands, but
not the total expenses of maintaining the Department of Forestry,
applies to the Act as amended.
I am of opinion that in ascertaining the net receipts of the timber operations contemplated by the Oommission, the expenses of
preparing the timber fo.r market should be deducted from the pro·
ceeds, and the balance would constitute the "net proceeds" above
mentioned.
You are therefore advised that, as an emergency measure, and
until the Legislature has enacted specific provisions in regard to
the disposition of unsalable timber on the State forest reservations,
the Commission ·can pr-0ceed in the manner proposed in your let· .
ter, but only after the Commission has, in go-0d faith, endeavored
to sell the timber in the manner provided by the second clause of
Section 1 of the Act of February 25, 1901, P. L. 11, aR amended by
the Act of July 7, 1919, P. L. 727.
Very truly yours,
WILLIAM I SWOOPE,
Deputy A.ttor~1/.· General.
1
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COMMISSIONER OF HEALTH.
The Commissioner of Health does not have statutory authority to create the
office of Deputy Commissioner of Health.

Office of the Attorney General,
Harrisburg, Pa., January 29, 1919.
Colonel Edward Martin, Commissioner of Health, Harrisburg, Pa.
Sir: In reply to your request for an opinion as to whether the
Act of 1905, creating the Department of Health, delegates to the
Commission€r the power to create the office of Deputy Commissioner,
I advise you as follows:
Section 6 of the Act creating the Department of Health and defining its powers and duties, approved the twenty-seventh day of
April, A. D. 1906, provides that:
"The Commissioner of Health may employ such
clerical and other assistants as are necessary for the
proper p€rformance of the work of the department, and
he may distribute appropriate powers and duties to the
employes of the Department of Health, not inconsistent
with the Constitution or laws of this State."
This is the only section of the Act of 1905 conferring upon the
Commissioner of Health the power to appoint assistants, and, in my
opinion, this does not give the Commisioner of Health the power
to appoint a Deputy Commissioner. A Deputy Commissioner of
Health should have the powers of the Commissioner of Health which
are given to Mm by the Act of A.Rsembly aforesaid, creating the
Department; should also have the same qualifications as the Commissioner of Health, and should, therefore, be appointed by the
Governor.
To create the office of Deputy Commissioner of Health it would
therefore, be JJ.ecessary to have passed an Ad of Assembly supplementing the Act of 1905, above referred to, creating the Department.
Very truly yours,
BERNARD J. MEYERS,
Deputy Attorney General.
(167)
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DEPARTMENT OF HEALTH.
i\[on ey r ecei 1·ell by the Department of HeaJth from the ·war Risk Insurance
Bureau of t he l.Tnited States, should be paid into th e State Treasury and not
crc<lited to the State Department of Health.

Office of the Attorney General,
Harrishurg, Pa., May 21, 1919.
Colonel Edward Martin, Com.missioner of Health, Harrisburg, Pa.
Sir: Your letter of the 20th inst. requesting an opinion as to
the proper !disposition of moneys received by you from the War
Risk Insurance Bureau of the United States, for the maintenance
at Mont Alto Sanatorium of discharged soldiers of the United States
Army, is received.
The Act of May 25, 1907, P. L. 259, provides:
"That from and after the beginning of the fiscal year
Commencing June first, one thousand nine hundred and
seven, the -x- * *
Commissioner of Health * * * shall
pay into the State Treasury daily, for the use of the
Commonwealth of Pennsylvania, all fees, licenses, fines,
penalties, com.missions, costs, and all moneys received or
collected, on behalf of the Common wealth, from any
source whatever."
I am, therefore, of the <>pinion that the moneys collected by you
from the War Risk Insurance Bureau, as aforesaid, should be paid
into the State treasury, ·and should not be credited to the 8tate
Department of Health.
Yours very truly,
BERNARD J. MEYERS,
Deput.y Attorney General.
INFECTIOUS DISEASES-VENEREAL INFECTION- QUARANTINE
The Department of H ealth has authorit y to quarantine and detain for examina·
tion persons who by their vocation or habits are reasonably suspected of venereal
infections.

Office of the Attorney General,
Harrisburg, Pa., September 10, 1919.
S. Leon Gans, M:. D., Director G-U Division, Department of Health,
Harrisburg, Pa.
Sir: Your request for an opinion in regard to the legal status
of persons suspected of venereal infection, has been received at this
Department. You ask:
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"What is the legal procedure in the detaining for examination persons who hy their vocation or habits are
reasonably suspected of venereal infection, such as prostitutes? It has been shown that more than 95% of
such persons are infected with venereal diseases."
The Act of the General Assembly approved the 17th day of July,
A. D. 1919, entitled"To safeguard human life and health throughout the
Commonwealth by providing for the reporting, quarantining, and control of diseases declared communicable
•by this ·act and by regulation of the Department of
Health; providing for the prevention of infection therefrom; and prescribing penalties."
being Act No. 400, confers upon the Department of Health, when
the Department deems it necessary to safeguard human life and
health, the power to declare diseases communicable in addition to
those enumerated specifically in the Act. When diseases are declared communica;ble and quarantinable in accordance with the provisions of that Act of Assembly, they are then in the same category
with the diseases specifically set forth in the Act, such as Asiatic
cholera, diphtheria, measles, small-pox, scarlet fever, etc.
As- you set forth in your request for an opinion, the procedure
of the Department of Health with rQgard to persons suspected of
small-pox or other infectious diseases has been to detain the patient
until the diagnosis is confirmed, such detention •b eing hy quarantine
of the suspected person and the premises in which that person is
confined. When certain venereal diseases have been declared communiea;ble and quarantinable by the Department of Health in strict
compliance with the provisions of the Act of Assembly above referred
to, the Department of Health, through its officers, agents and employes, has the same power to detain the person suspected of having
such a disease until a thorough examination discloses whether or
not the person detained is infected with a communicable disease.
This can only •be done, however, upon well founded and reasonably
certain knowledge that the person detained for examination and
quarantine is "infected with the disease.
Your communication sets forth that it is a well known medical
fact that 95% of a11 prostitutes are infected with some form or other
of venereal disease. Tf, therefore, the information is certain that
the person sought to be detained is a prostitute, or if the officer or
agent of the Department has reasonably certain information that
such person is a prostitute, the fact that 95% of such persons are
infected with venereal disease would be such reasonably certain
knowledge as would authorize and empower the officer or agent of
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the Department to quarantine or detain such person for further
examination. Such reasonably certain knowledge and information
might also be gained in various other ways, as for insta:iice,-the
marks of the disease might be plainly visible to a physician or
some one acquainted with the outward signs thereof.
The quarantining of persons suspected of being infected with a
communicable disease should be exercised by the officers and agents
of the Department of Health with th~ greatest care, as the person
detained is deprived of his or her personal liberty.
It is my opiLion, and your are therefore advised, that the Department of Health has the power and authority to quarantine and detain for examination persons who hy their vocation or habits are
reasonably suspected of venereal infection, the words "r<>asonably
suspected" being taken to mean that reasonably certain knowledge
and information has been received by the officer or agent of the
Department that such person is so infected.
Very truly yours,
BERNARID J. MEYERS,

Deput.y Attorney General.

PUBLIC HEALTH.
The Act of May 28, 1915, P. L. 462, forbidding the employment in any public
eating place of a disease carrier does not apply to political or social clubs.

Office of the Attorney G€neral,
Harrisburg, Pa., September 30, 1919.
Colonel Edward Martin, Commissioner of Health, HarriRburg, Pa.
Sir: There 'has been referred to me your communication of the
twenty-fourth instant requesting an opinion as to whether the provisions of the Act of May 28, 1915, P. L. 462 apply to political and
social clubs with a limited membership.
This Act is a police regulation for the protection of public health.
It interdicts the employment or keeping in employment in "any
hotel, restaurant, dining car, or other public eating place in this
Commonwealth" of persons suffering from certain diseases, or the
carriers of typhoid fever. It further prohibits certain practices
relative to eating and toilet facilities in such public eating houses.
A penalty is provided for any vi0lation of the Act.
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This statute being penal in its nature, must be strictly construed.
The word "public'' fixes and determines the character of the place
with respect to which the Act applies. A public eating house is
one open to and usable by all the public at large without restriction as . to individuals or classes. The use of a political or social
club is 6rdinarily limited to the members of the organizations. The
public is not free to resort to it upon the payment of a fixed charge.
If the Legislature had intended to regulate the operation of all
eating places, or even all eating places except strictly private dwelling houses, the word "public" would not have been used. Without
doubt the Act applies only to eating houses of a strictly public
character, and one maintained by a political or social club is not
within its purview. We may remark, however, that if a political
or social club should be a mere subterfuge to evade the law and
should be open to the public generally, it would then constitute a
public eating plare, and be subject to the provisions of the Act.
The conclusions herein are in harmony with the opinion of Hon.
Francis Shunk Brown, Attorney General, rendered to the Director
of Industrial Education on February 29, 1916 in which opinion
it was held that a bowling alley conducted by a Y. M. C. A. was
not a public bowling a11ey as referred to under the Act of May
13, 1916, P. L. 286, known as the "Child Labor Law."
You are advised, ther.efore, that the Act referred to does not
apply to political or social clubs not open to the public, but limited
to the use of their members in the ordinary understanding of such
institutions.
Yours very truly,
Robert S. Gawthrop,
First Deputy Attorney <J,eneral.
The Act of March 16, il870, P . L. 39, prohibits druggists or other persons from
selling, keeping or giving away any secret drug, purporting to be for the use of
females.

Office of the Attorney General.
Harrisburg, Pa., October 22, 1919.

S. Leon Gans, -M. D., Director Genito-Urinary Division, State Department of Health, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
l6tli inst. asking substantially whether any law so operates as to

,prohibit druggists or other persons from selling, keeping or giving
away any secret drug or nostrum purporting to be for the use of
females.
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I am of the opinion that such a sale, possession or gift is directly within the prohibition contained in Section 2 of the Act
of March 16, 1870, P. L. 39, entitled"An Act to prevent and punish the publication of
obscene advertisements and the sale of noxious medicines."
This Section, inter alia, provides as follows:
''That if any person shall print or publish or cause
to be printed or published in any newspaper in this
State any advertisement of any secret drug or nostrum
purporting to be for the use of females; or, if any
druggist or other persons shall sell or keep for ·sale,
or shall give away, any such secret drug or nostrum
purporting to be for the use of females * * * * such
person or persons so violating any provision of this
act shall be deemed guilty of a misdemeanor and shall,
upon conviction thereof, be fined in any sum not exceeding One thousand dollars, or be imprisoned in the
county jail not exceeding six months or both at the
discretion of the court."
You are accordingly specifically advised that a druggist or other
person is prohibited by law, under penalty, from selling, keeping
or giving away any secret drug or nostr_um purporting to be for
the use of females.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney Ge~eraZ.

IN RE VACCINATION.
Osteopaths licensed to practice in Pennsylvania are not "physicians" and have
no right to vaccinate nor issue certificates thereof, nor have they the right to
issue certificates setting forth that a child has been properly vaccinated or vaccinated in accorda'hce with the regulations of the health · department.

Office of the Attorney General,
Harrisburg, Pa. January 16, 1920.
Doctor George K. Strode, Chief, Division of School :aealth, Department of Health, Harrisburg, Pa.
Sir: Your request of the 5th inst., for an opinion as to whether
or not osteopaths licensed under the Act of 1919 have a legal right
to vaccinate and to issue certificates thereof, has been received.
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In my opinion osteopaths have no right to vaccinate nor issue
certificates thereof, nor have they the right to issue certificates
setting forth that a child has been properly vaccinated or vaccinated
in accordance with the regulations of the Department of Health.
The Act of 1919, P. L. 399, provides that children cannot be admitted to school except upon a certificate signed by a physiciwn,
setting forth that such child has been vaccinated and that a subsequent examination reveals a scar indicating a successful vaccination,
or that vaccination has been performed according to the rules and
regulations of the Department of Health. · The word "pfrysician,"
used in the Act, does not include osteop1a ths. Physicians and surgeons are licensed to practice medicine and surgery by one Board
of Examiners and osteopaths are examined by an entirely different
Board, and although repeated efforts have · been made at various
times to accomplish it, no law has ever been passed classifying osteopaths as physicians.

Very truly yours,
BERNARD J. MYERS,
Deputy Attorney General.

PUBLIC ·EATING PLACES.
The law makes it the duty of local boards of health to enforce the laws of
the Commonwealth and the regulations of · the Department of Health.
The proprietor of a public eating place is not required to secure . a health
certificate sho~ing that persons employed by him are free from diseases specified
in the Act of May 28, 1915, P. L. 642. He should, however, make every possible
·effort to a void employing persons afflicted with the diseases named in the act.

Office of the Attorney General,
Harrisburg, Pa., February 11, 1920.
Colonel John D. McLean, Deputy Commissioner of Health, Harrisburg, Pa.
Sir: Your request for an opinion as to whether it is proper and
lawful for the Commissioner of Ht>alth to direct the local boards
~f health to enforce the act approved the twenty-eighth day of May.
A. D. ·1915, P. L. 642, relating to public eating-places·; and whether
the act requires the proprietor of a public eating-place to secure a
health · certificate showing freedom from the diseases specified by
the act in a person before employment, has been received by this
Department.
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First: The law makes it the duty of local boards of health to
enforce the laws of the Commonwealth, and the regulations of the
State Department of Health, and in my opinion it is therefore proper
for the Commissioner of Health to direct local boards of health to
enforce the Act of May twenty-eighth, 1915, P. L. 642, and to require from the local boards of health reports of their activities in
the matter. And, it is not necessary for the Advisory Board of the
State Department of Health to pass a regulation ordering and directing local boards of health to do what the Act of Assembly makes
it their duty to do.
Second: Section 1 of the Act of 1915, P. L. 642, provides, that no
person or persons, firm, corporation or common carrier, operating
or conducting any hotel, restaurant, dining-car, or other public eating-place in this Commonwealth, shall hereafter empioy or keep in
their employ, in certain capacities, persons suffering from certain
diseases. It nowhere states how the proprietor of -such eating-place
shall ascertain whether or not a person is suffering from any of
the diseases specified in the act, and in my opinion, the proprietor
is not required to secure a health certificate showing freedom from
the specified diseases; nor, does he have the right to employ a person and await the next periodical medical examination to determine
freedom from any of the diseases. It is his duty not to employ a person with any of the specified diseases, and it is also his duty to ascertain, in any way possible, whether or not the person has any of
the diseases specified in the act before he employes such person.
The second section of the act, relating to medical inspection, in
my opinion, does not relieve the proprietor of an eating-place from
the obligation not to employ a person suffering from any of the
diseases specified by the act.
Very truly yours,
BERNARD J. MYERS.
De'{YUty Attorney General.
BOARDS OF HEALTH.
Boards of Health of boroughs and first class townships have no power to ar·
rest violators of their rules and regulations, unless such rules and regulations
were duly enacted into ordinances and advertised and promulgated as other
ordinances.

Office of the Attorney General,
Harrisburg, Pa., June 4, 1920.
James F. McCoy, Esq., Executive Secretary, Department of Health,
Harrisburg, Pa.
Sir: The request of Dr. Howard L. Hull, Chit>f Medical Inspector of the Department of Health, for an opinion as 1o wllC'ther or
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not Boards of Health of boroughs and first class townships can
enforce their rules and regulations by fine and imprisonment of
those who violate such rules and regulations without such rules and
Ngulations being enacted into ordinances, has been received by
this Department.
Section 6 of the Act of April 14, 1915, P. L. 115, provides:
"The board shall also have the power to make, enforce, and cause to be published all necessary rules
and regulations for carrying into effect the powers and
functions with which they are invested by law, and the
power and authority relating to the public health conferred on the boroughs and townships of the first class.
Such rules and regulations, when approved by the borough council and burgess or by the township commissioners, as the case may be, and when advertised in the
same manner as other ordinances, shall have the force
of ordinances of the borough or township, respectively;
and all penalities or punishment prescribed for the violation thereof, as well as the expenses actually and necessarily incurred in carrying such rules and regulations into effect, shall be recoverable, for the use of the
borough or township; respectively, in the same manner
as penalties for violation of the ordinances of the boroughs or township, and subject to the like limitations
as to the amount thereof."
While the Act does not specificaJly state that all such rules and
regulations shall be enacted formally as ordinances by the borough
council or township commissioners, it does provide that such regulations shall be approved by the borough council and burgess or
by the township commissioners, and when advertised in the same
manner as other ordinances shall have the force of ordinances of
the borough or township.
I am, therefore, of the opinion that Boards of Health of boroughs and first class townships have no power . to arrest those
violating their rules and regulations and have them punished by
line and imprisonment, unless such rules and regulations are duly
enacted into ordinances and advertised and- promulgated the same
as other ordinances relating to other subjects are approved and
advertised.

Very truly yours,
,,
'

BERNARD J. MYERS,
Dep1dy Attorney Grnaal
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IN RE HEALTH.
A board of health in a borough or township of the first class may, on its
own initiative, order its proper 'officer or employe to institute prosecutions for
the violations of the duly promulgated regulations of the State Department of
Health.
A board of health in a borough or first class township may abate conditions
declared to be nuisances by regulations of the State Department of Health and
recover the cost of such abatement from the owner of the premises in the manner
provided .b y Section 8 of the Act of June 12, 1913, P. L. 471.

-Office of the Attorney General,
Harrisburg, Pa., September, 30, 1920.
Colonel Edward Martin, Commissioner of Health, Harrisburg, P a.
Sir: This Department is in receipt of your communication of the
3d instant, inquiring"1. Can a local Board of Health in a borough or
township of the first class on its own initiative, institute
a prosecution for the violation of a duly promulgated
regulation of the State Department of Health?
"2. Can such a Board of Health abate a condition
declared to be a nuisance by regulation of the State Department of Health, and recover the cost of such abatement from the owner or occupant of the premises on
which the nuisance occurs?"
The violation of a duly promulgated regulation of your Depart·
ment is an indictable offense, Section 16 of the Act of April 27,
1905, P. L. 312, providing as follows:
"Every person who violates any order or regulation
of the Department of Health, ar who resists or interferes with any officer or agent thereof in the performance of his duties in accordance with the regulations
and orders of the Department of Health, shall be deemed
guilty of a misdemeanor, a nd shall, upon conviction
thereof, be punished by a fine of not more than one hundred dolla rs, or by an imprisonment not exceeding one
month, or both, a t the discretion of the Court."
Section 6 of the Act of June 12, 1913, P. L. 471, relating to
Boards of H ealth i11 boroughs a nd townships of t he first class,
amended by th e Act of April 14, 1915, P. L . 114, inter alia, provides
that. "The said B?ard of H ealth shall have the power, and
it shall be their duty, to enforce, the laws of the Commonwealth, the r egulat i ons of the State Depwrtment
of H ealth, and to make and enforce such additional
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rules and regulations to prevent the introduction and
spread of infectious contagious diseases, * * * which
they shall deem prejudicial to the public health; " * * ."
It conclusively follows from the foregoing · that such a local
Board of Health can, acting on its own initiative, order. prosecution for violation of a regulation of the State Department of Health
to be instituted by an officer or member of the Board having knowledge and information of the particular violation.

a

As to your second inquiry, Section 8 of the Act of 1913 pr?vides
that"The Board of Heal th may inspect house drains,
waste and soil-pipes, cesspools, water-closets, slaughter-houses, hog-pens, stables, stable-yards, and any conditions or places whatsoever, in the borough or township of the first class, which may constitute a nuisance
or menace to public health; and whenever any condition
or place in the borough or township of the first class is
found by them to be a nuisance or a menace to the
health of the people of the borough or township of the
first class, they shall issue a written order of ab:atement, directed to the owner, or agent of the owner, of
the premises, stating that the conditions specified therein constitute a nuisance or a menace to health, and
ordering an abatement thereof within such time as
may be specified by them in such order. In case such
order of abatement is not obeyed within the time specified therein, they shall thereu1;>0n issue a further written
order to the health officer, directing him to remove or
abate the same; which order shall be executed by him
and his subordinates and workmen, and the ' expense
thereof shall be recoverable from the owner of the premises upon or from which the nuisance or menace tO
health is abated or removed, in the same manner as
debts of like character are now collected by law; or the
said Board of Health may proceed to enforce such other
remedy, or inflict such penalty, as may by ordinance
of the borough or township of the first class be provided."
I am of the opinion that the term "nuisance" as used in this
section, when construed in the light of Section 6 requiring . sucb
local Boards to enforce the regulations of the State Department of
Health, was intended by the Legislature to include conditions de:
clared to .be nuisances by regulations of such State Departme:nt;.:and
that, therefore, upon failure to comply with the order of the local
Board, the abatement may be made in the manner •provided by the
8th Section of the Act of 1913, and the proct:ldure therein contained,
invoked for the recovery of the expenses occasioned thereby.
,,--
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A method of abatement and recovery of expenses as provided in
Section 9 of the Act of April 27, 1905, P. L. 312, creating the Department oeHealth and defining its powers and duties, and which
is predicted upon an order of removal by the Commissioner of Health.
This is not, however, an exclusive method for the removal of such
nuisances, and there is no inconsistency between this ·procedure and
that contained in the Act of 1913.
I am of the opinion that both are available for the abatement of
naisances of the character indicated by your inquiry.
You are, therefore, specifically advised1. That a local Board of Health in a borough or
township of the first class may ori its own initiative
its proper officer or employe to institute prosecutions
for violations of the duly promulgated regulations of
the State Depal'tment of Health;
2. That such a local Board of Health may abate
conditions declared to be nuisances by regulations of
the State Department of Health, and recover the cost
of such abatement from the owner of the premises in
the manner provided by Section 8 of the said Act of
1913.

Yours very truly,
FRANK M. HUNTER,
Deputy Attorney General.

The Advisory Board of th e D epartment of H ealth ha s power to pass and
the Department of Health to enforce a regulation r ela ting to the sale and test of
clinii;al thermometers.

Office of the Attorney General.
Harrisburg, Pa., October 6, 1920.
Colonel Edward Martin, Commissioner of Health, Harrisburg, Pa.
Sir: Your request to be advised wh ether the Department of Health
has power to enforce a regulation such as that taken from the Sani·
tary Code of New York. relating to the sale and test of clinical
thermometers, has been received by this Department.
In my opinion the Depah ment of Health has power to enforce
such regulation if the same is properly passed and promulgated
by the Commissioner and th e Advisory Board of the Department of
Health in accordance with the statutes relating thereto.

·•
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The act approved the 27th day of April A. D. 1905, entitled, "An
act creating a Department of H ealth, and defining its powers and
duties," in Section 5, provides as follows:

"It shall be the duty of the advisory board to advise the Commissioner on such matters as he may bring
before it, and to draw up such r easonable orders and
regulations as are deemed, by said board necessary for
the prevention of disease and for the protection of the
lives and health of the people of the State, and for the
proper performance of other work- of the Department
of Health."
If therefore the sale and test of clinical thermometers are deemed
by the Advisory Board to be necessary for the protection of the
lives and health of the people of the State of Pennsylvania, the
Advisory Board has power to pass reasonable regulations relating
thereto, and the Department of Health has authority to enforce
such regulations.
I return herewith a copy of New York regulation.

Very truly yours,
BERNARD J. MYERS,
Deputy Attorney General.

EXAMINATION OF NURSES.
The State Board of Examiners for Registration of Nurses may admit to examination applicants who have fulfilled the qualifications prescribed by the Act
of May 1st, 1909, P. L. 321 and its amendments.
Authority is given the Board to refuse examinations to those who have not
so qualified.

Office of the Attorney General.
Harrisburg, Pa. October 12, 1920.
Colonel Edward Martin, Commissioner of Health, Harrisburg, Pa.
Sir: Your request for an opinion relative to the examination of
nurses by the State Board of Examiners for Registration of Nurses
has been received by this Department. Your communication contains
two inquiries:
First: Does the State Board of Examiners for Registration of
Nurses have authority to admit to examination applicants who are
graduates of training schools that are not on the list approved by
the Board as passing the necessary requirements for giving a pnpilnurse a full and adequate course of instruction?
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, Second: What authority does the State Board of Examiners
for Registration of Nurses have to refuse to examine applicants
who luwe not taken the preliminary and professional edueation for
nurses which the Board sets forth as needful?
In answer to your queries you are advised as follows:
First: The Act creating the State Board of Examiners for Registration of Nurses, approyed the firs't day of l\1ay, A. D. 1909, P. L.
321, as· amended by the Act of 1915, P. L. 809, and as amended by
the Act approved the twentieth day of June, A. D. 1919, P. L. 545,
provides that"Every applicant, to be eligible for examination, must
furnish evidence, satisfactory to the board, that he or
ooe is twenty-one years of age or over, is of good moral
character, and has graduated from a training school
for nurses which gives at least a two years course of
instruction, or has received instruction in different
training schools or hospitals for periods of time amounting to at least a two year course, as aforesaid, and
then graduated, and that such appli€ant, during said
perio<i of at least two years, has received practical and
theoretical training in surgieal and medical nursing
* * *;"
The Act further provides:
"That it shall be the duty of the registration board
to prepare and make a report for public distribution,
at intervals regulated by the by-laws. of the said board,
Of all training schools or combinations of training
schools that are approved by the board as possessing
the necessary requirements for giving a pupil-nurse · a
fun ·and adequate course of instruction * * * ."
You will note the Act itself provides that the applicant must
have graduated from a training school fo.r nurses which gives at
least ·a two years course of instruction, or that she has received
instruction in different training schools or hospitals for periods
of tim) amounting to at least a two years course and then grad·
The t fst, therefore, is not whether the applicant has graduated from a training school which is on the list appr.oved by the
State Board of Examiners for Registration of Nurses, but whether
the applicant has graduated from a training school whose course
of imrtruction meets the · requirements of the Act of Assembly.- If
any ,training school in the Commonwealth of Pennsylvania gives a
course. of, instruction that meets the requirements of this. Act of
A~se~1bly, it is the duty of the Board to approve such training school
and pnt it on the approved list.
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If, therefore, the Board performs its duty as required by the
Act and places on the approved list all training schools whose
courses meet the requirements of the Act, no applicant who is a
graduate of any other than a training school on the approved list
would have any standing to apply for examination. If the Board
has failed to perform its full duty and place upon the approved
list all training schools whose courses meet the requirements of
the Act, an applicant who is a graduate of a training school whose
course meets the requirements of the Act, but is not upon the
approved list, is eligible to take the .examination.
Second: Authority to refuse examination to such applicants who
have not taken the preliminary and professional education for nurses
prescribed by the Act of Assembly is conferred upon the Board by
the Act itself, and the Section which I have heretofore quoted pro·
vides that no application for rE'gistration shall be considered unless
accompanied by a fee of ten dollars, and every applicant to be eligible
for examination must furnish satisfactory evidence of her previous
preliminary and professional training.
Very truly yours,
BERNAHD J. MYERS,
Deputy Attorney . General.

OPINIONS TO THE
DEPARTMENT OF PUBLIC INSTRUCTION
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A State Normal School does not have power to engage in the mining and selling of coal to the general public.

Office of the Attorney General,
Harrisburg, Pa., January 29, 1919.
Honorable Nathan C. Schaeffer, State Superintendent of Pnblic In,
struction, Harrisburg, Pa.
.
Sir: In reply to your request for an opinion as to whether a
State normal school can engage in the mining of coal and sell coal
to the general public, where such normal school is a State owned
sch.ool and has coal on the land owned by it, I beg to a<lvise yon
as follows:
Section 2032 of the Act of May 18, 1911, P. L. 409, provides:
"In order that the state normal schools may be owned
and controlled by the Commonwealth, fol,' the better
preparation of teachers, the State board of education is
hereby authorized and empowered to inquire into the
propriety of purchasing any state normal school, and
if it be found that the stockholders, or other owners
thereof, are desirous of selling and conveying the property of any such institution to the Commonwealth, it
shall be the duty of said state board of education to
make the most advantageous arrangements possible for
the purchase of the Rame, and when S'UCh negotiations
have ·been concluded, to enter into an agreement, in
writing, embodying the terms and conditions upon
which the purchase is effected and the property agreed
to be conveyed," etc.
· Section 2034 of same Act provides:
"Upon the payment of the purchase money to the
stockholders of any such state normal school, properly
executed deeds of conveyan1ce for all of its rea~ estate,
together with all of its other property, shall be delivered
to the Commonwealth, and thereafter such state normal
school shall be owned, controlled, and maintained as a
state institution.
(185)
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"The corporation of any state normal school, conveying its property to the Commonwealth as herein provided, shall then be dissolved by the stockholders thereof in the manner provided by law."
'T he stock of the Normal School at Slippery Rock has been purchased by the Commonwealth, in accordance 'vith the Act of May 18,
Hill, P. L. 4'09, and the property is, therefore now owned by the
Commonwealth. The question therefore arises-"Can the Commonwealth engage in the business of mining and 'selling coa1 through
its agency, the Trustees of a State owned normal school?" Ordinarily the Commonwealth .can engage in any business or do anything
not expressly forbidden or prohibited by the constitution, and the
mining and selling of coal is not prohibited by the constitution. It
cannot, ho,vever, engage in this business or delegate its powers to
any agency, except by Act of Assembly, and as there has been no
Act of Assembly passed giving the Trustees of State owned normal
schools the right to engage in the business of mining and selling coal,
or any Act giving the Commonwealth of Pennsylvania, through any
agency whatever, the right to engage in the mining and selling of
coal, the Trusters of the Normal School have no such power.
Very truly yours,
BERNARD J. MYERS,
Deputy Attorney Generril.

PUBLIC SCHOOL EMPLOYIDS' RETIREMENT SYSTEM.
Medical inspectors employed in school work are not within the benefits of the
Public School Retirement System, provided by the Act of ·;ruly 18, 100.7.

Office of the Attorney General,
Harrisburg, Pa., May 21, 1919.
Mr. H . H. Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.
Dear Sir: Your letter of the 12th instant is at hand.
You ask to be advised wh.ether teachers employed in the S.cotland
Orphans' School, Huntingdon Industrial Reformatory or the Penn·
i::ylvania State College, are eligible for membership in the State
School Employes' Retirement Association.
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The Act of May 18, 1917, P . L. 1043, "establishing a public school
cmployes' retirement system," provides:
" 'Public school' shall mean any class, school, high
s.chool, normal school, training school, vocational school,
truant school, parental school, and any or all classes or
schools within the State of Pennsylvania, conducted under the order and superintendence of the Department
of Puhlic Instruction of the Commonwealth of PenJ;lsylvanfa and of a duly elected or appointed Board of
Public Education, Board of Sc;hool Directors or Board
of Trustees., of the Commonwealth, or of any school
district or normal school district thereof. * * • 'Employe' shall mean any teacher, principal, or other person
engaged in any work concerning or relatin~ to the public schools of this Commonwealth, or in connection
therewith."
It is apparent from this language that a school in order to come
within the definition, shall also come under -S,h e supervision and
~mperintendence of the Department of Public Instruction. This is
one of the necessary criteria to determine whether such school is a
public school within the terms of this Act.
The Scotland Soldiers' Orphan School, The Huntingdon Industrial
Reformatory, and the Pennsylvania State College, are not schools
or educational institutions "conducted under the order and superintendence of the Department of Public Instruction."
Therefore, in my opinion, the teachers or employes of these institutions and other similar institutions, are not within the benefits of
the retirement system created by the Act of J"Q.ly 18, 1917.

Very truly yours,
WM. M. HARGEST,
Deputy At"bcwney .General.
PUBLIC SOHOOL EMPLOYES' RETIREMENT SYSTEM.
Medical Inspector employed in school work are not within the benefits of the
Public School Retirement System provided by Act of July 18, 1917, P . L . 1643.

Office of the Attomey G.eMral,
Har.£isburg, Pa., May 21, 1919.
Mr. H. H. Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.
Dear Sir: Your recent favor addressed to the Attorney General
was duly received.
You ask to be advised whether medical inspectors employed in
school 'work are within the benefits of the Public School Employes'
Retirement System.
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The Act of July 18, 1917, P. L. 1043, which creates this system,
provides in paragraph 7, Section 1, in part, as follows:
"No person shall be deemed an employe, within the
meaning of this Act, who is not regularly engaged in
performing one or more of these functions as a full
time occupation, outside of vacation period."
I understand the medical inspectors are employed ·about three
hours daily in the work of school inspection. They devote th,e bal-.
ance of the day to their private practice. The language of this
Act requires persons-to be engaged in school work "as a full time
occupation." These medical inspectors are not so engaged.
Therefore, in our opinion, th·ey are not "employes'' within the
definition of that term as contained in the Act creating the retirement system, and are not eligible to its benefits.

•

Very truly you:rs,
WM. M. HARGEST,
Deputy A ttorn.ey General.

PUBLIC SCHOOL EMPLOYES .
.Under the Act of July 18, 1917, P. L. 1043, creating a Public School Employes'
Retirement System, an employe who has attained the age of seventy years, but
who has had less than ten years service, is not entitled to retirement with allowance on the ground of super-annuation.

Office of the Attorney General,
Harrisburg, Pa., June 10, 1919.
Mr. H. H. Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 29th ult. requesting to be advised whether the Public School
Employes' Retirement Board is vested with the power to retire an
employe for superannuation on a retirement allowanee, who has
attained the age of seventy years, but has had less than ten years
of service.
The Act of July 18, 1917, P. L. 1043, creating a public school em·
ployes' retirement system, establishes two forms of retirement entitling a person to receive an allowance as a beneficiary, namely,
disability retirement and superannuation retirement. One of the
conditions entitling contributor who is an employe to retire upon
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disability, as provided for in Section 13, is "that said contributor
has had ten or more -school years of school service." There 'is no
like express requirement of minimum length of service attached to
retirement for superannuation, as defined and provided for in Section 14. That such minimum term of service is made an express
condition to permit of disability retirement and not of superannua.t ion retirement might, in the absence of other provisions importing
such requirement, lead to the conclusion that it is not nece~sary
in the case of this latter kind of retirement. A careful consideration, howev..er, of all the provisions relative to the superannuation
retirement discloses that this is not the true intent of the Act.
Section 14 dealing with retirement for superannuation provides,
inter alia, as follows :
"On retirement for superannuation, a contributor
who is an employe shall receive a retirement allowance
which shalJ consist of"(a) A teacher's annuity, which shall be the actuarial equivalent of bis or her accumulated deductions;
and
"(b) A State annuity of one one-hundr~d-sixtieth
(1/160) of his or her final salary for each year' of
service prior to the age of sixty-two; and
"In addition thereto, if a present employe, a further
State annuity of one one-hundred-sixtieth (1/160) of
his or her final salary for each year of prior service,
as certified to -s~id present employe in the certificate
issued to him or her bv the retirement board under the
provisions of section ten bf this act; but in no event
shall the total State annuity exceed fifty per centum
of his or her final salary."
It will be seen from the foregoing that the part of the
retirement allowance in case of superannuation, consisting of
the "State annuity" and "further State annuity" as s-uch "State
· annuity" is defined in paragTaph 20 of Section 1, is ·basi>d
upon the "finctl salwry,, of the retiring employe.
The Act
itself fixes the meaning of "final salary" and under a well known
rule in the interpretation of statutes this legisl1J,tive defini.t ion must
govern. It is defined in paragraph 17 of Section 1 as follows:

"'Final Salary' shall mean the average annual salary,
not exceeding two thousand dollars_, earnable by a contributor M an employe for the ten years of service immediately preceding retirement."
By virtue of this provision there cannot be a Hfinal salary'; within
the intendment of the Act unless there has been a service of at least.
ten years. The implication necessarily follo,ws that there must
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be a service of that duration to permit an allowance in case of retirement for superannuation, for the reason that it is essential in
computing what the retirement allowance shall consist of. Without
it the Act cannot be applied.
Other provisions of the statute
strengthen this construction, for example-in paragraph six of
Section 8, relative to "the employes' annuity savings fund", it is
required that the deductions from the salary of employes shall be
sufficient" .... .. To procure for him or her, on superannuation retirement at age sixty.two, an employe's annuity
equal to one one-hundred-sixtieth (1/160) of his or her
final salary for each year of service after the thirtieth
day of June, nineteen hundred nineteen ...... "
The conclusion herein reached is in harmony with the spirit and
purpose of the Act. It seems unlikely that it had in contemplation
a retirement system the benefits of which would extend to those
who served in public school work only for some brief period of
time.
You are, therefore, advised that it would not be lawful to retire for
superannuation with a retirement allowance an employe who has had
less than ten years of service.
Yours very truly,
EMERSON COLLINS,
Deputy Attorney General.

PUBLIC SCHOOL EMPLOYES.
A continuation school teacher who is appointed by the local school board and
who is under the supervision of the local superintendent of schools, but whose
salary is paid by a local manufacturing concern, is not eligible for m.embership
in the State School Employes' R etirement Association.
A Clerk and stenographer to a County Superintendent of Schools, whose salary
is paid by the County Commissioners, is not eligible for membership in the State
School Elmployes' Retirement Association.

Office of the Attorney General,
Harrisburg, Pa., July 1, 1919.•
Mr. H. H. Baish, Secretary, Public School Employes' Retjrement
Boardi Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the ·
14th ult. requesting an opinion upon the following cases:
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First: Is a Continuation School teacher who is appointed b:f the
local school board and who is under the supervision of the local
superintendent of schools, but whose salary is paid by a local tnanu·
facturing company, eligihle for membership in the State School Employes' Retirement Association?
Second: Is a clerk and stenographer to a rounty superintendent
of school"·· whose Rfl.larv is paid by the county commissioners, eligible
for membership in the State School Employes' Retirement Association?
These cases may be considered together, as they involve the same
question arising under the Act of July 18, 1917, P. L. l 043, creating
the Retirement System for public school employes.
In order to entitle any person to membership in the Retirement
Association created by the Art bis employer must be such a one as
thercin defined. It is needless, therefore, to discuss whether the
above employes are so eligible until it has first been rletermined
whether thf' said rPsnective emplo:ver s are to be deemed an "emplov<>r"
within the intent and meaning of the Act. The· deductions which
.. ('mployers are required to make, pursuant to Section 7, from the
payroll- of employes can onJy be enforced against, and applied to
employers within the meaning of the Act. These deductions are essential in providing the fund from which the retirement allowance
is paid. It would be idle to allow membership to an employe in a
rase where the fund out of which the retirement allow~nce is to
be paid could not be provided as prescribed and required. It is
an elementary rule that a statute must ·be construed from a survey
of all its parts.
Paragraph six of Section 1 of the Act, defining the meaning of the
term "Employer", rea~s as follows:
" 'Employer' shall mean the Commonwealth, school
district normal school district, board, or other committee by ·which the employe is paid."
While this definition lacks clearness, it is obvious that neither of
the a:bove mentioned employers answers its description or fulfils its
import. The context plainly shows that it is confined and I'efers
to the Commonwealth a nd its officials and several agencies charged
with the conduct · and management of the schools enumerated in
'.Paragraph ,5, Section 1. In confirmation of this interpretation, H
may further be pointed out 'that under Section 9·, providing for re·
imbursement to the Commonwealth by the employer of certain por·
· · · · · tions of the amount p·a id by the Commonwealth into the funds there·
in specified, there i's clearly contemplated an employer to whom a
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State appropriation has been made for school purposes. Aga.inst
the County Commissioners who may hire a stenographer for a Superintendent of schools, or against a p rivate concern that may employ a teacher for a continuation school, the Commonwealth would
have no such recourse or method of reimbursement.
You are, therefore, advised that the employes in the above stated
cases are not eligible for membership in the said Retirement AR
sociation.
1

Very truly yours,
EMERSON COLLINS,
D.e piity Attorney General.

EMPLOYES OF THE DEPARTMENT QF PUBLIC INSTRUCTION.
An employe of the Department of Public Instruction who cannot come within
the benefits of the Teachers' Retirement System, may be retired as a State employe, under the .A.ct of June 14, 1915.

Office of the Attorney General;
Harrisburg, Pa., August 26, 1919.
Mr. H. H. Baish, Secretary, Public School Employes Retirement
Board, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
l 6th inst. asking to be advised as to whether employes in the State
Department of Public Instruction would come within the retirement
provided for State employes, in case they fail to avail themselves
of the protection afforded by the public school employes retirement
system.
The Act of June 14, 1915, P. L. 973, provided for the retirement
of State empolyes upori. the conditions and in the manner therein
prescribed. Section 1 thereof, as amended by the Act of June 7,
1917, P. L. 559, extends its provisions to State employes "e11Jcept
State employes whose retirement has "been or shall "be otherwise pro,,;ided for."
The Act of July 18, rn11, P. L. 1043, establish "a public school
employes' retirement system." As defined in Paragraph (7) of Section 1 the term "employe", as used therein,
"Shall mean any teacher, principal, supervisor, supervising principal, county superintendent, district superintendent, assistant sunerintendent, any member ,of the .
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staff of the State normal schools, or of the staff of the
State Department of Public Instruction, or of the staff
of the State Board of Education, or any clerk, stenographer, janitor, attendance officer, or other person engaged in any work concerning or relating to the public
schools of this Commonwealth, or in connection therewith, or under contract or engagement to perform one or
more of these functions."
The employes of that Department, who are also State employes,
are consequently thus brought within the scope of the public school
employes' retirement system created by the Act of 1917. Since they
are given a method of retirement by that Act, they are expressly
excluded from the provisions of the Act of 1915, providing for the
retirement of State employes, by virtue of the abcwe quoted provision of the Act of 1915, which excepts from its purview State employes "whose retirement has been or shall be otherwise provided
for."
The purpose of thus excepting from the Act of 1915 those State
employes whose retirement is otherwise provided for is manifest.
The Commonwealth did not contemplate or intend that any of its
employes should enjoy the benefits of two retirement systems, and
thus possibly receive an allowance from both. Furthermore, the
decision as to which he would become the beneficiary of was not
left to the employe's election. When the State has made other provision for the retirement of one of its employes than that pFovided
by the Act of 1915, such an employe must look to such other system
for his protection in this respect, for he is denied that afforded by
the Act of 1915.
In accordance with the foregoing, you are, therefore, advised, as
a general proposition, that any State employe, such as an employe
of the Department of Public Instruction, who is entitled to come
within the provisions of the public school employes' retirement system as established by the Act of 1917, is not eligible to retirement
as a State employe, pursuant to the provisions of the said Act of
1915. Where, however, an employe of the State Department of Public Instruction for any reason, such as age, cannot possibly come
within the benefits of the State teachers' retirement system then in
such case I am of the opinion that he would be entitled to r etirement
as a State employe under the Act of 1915, upon the conditions therein prescribed, since in such instance his retirement would not he
provided for otherwise than in that Act.
Very truly yours,
E.MERSON COLLINS.
Deputy Attorney General.
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PUBLIC SCHOOL EMPLOYES' RETIREMENT BO.A.RD.
By the terms of the .A.ct o( July 18, 1917, P. L. 1043, paragraph 3, of Section
3, a retiring contributor is entitled to the benefits whether the retirement be for
disability or superannuation. The proper rule to follow in computing the State
annuity under clause (b), Paragraph 3 C>f S ection 14 is that the one-one hundred
sixtieths of the final salary is ~or each year of service up to the - age of sixty-two,
but not beyond that.

Office of the Attorney ~neral,
Harrisburg, Pa., November 18, 1919.
M:r. H. H . Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.
Sir : This Department is in receipt of your several communications of the 28th ultimo requesting to be advised relative to certain
provisions of the Public School Employes' Retirement System Act
of July 18, 1917, P. L . 1043. The questions submitted by you may be
stated as follows:
First: Does the retirement of a contributor provided for in the
concluding sentence of Paragraph 3, Section 3, apply to disability
r etirement as well as to superannuation retirement?
Second: In computing the "State annuity" in the case of superannuation retirement is the one one-hundred-sixtieth of the final
salary to be multiplied by the number of years of service of the retiring employe prior to the age of sixty-two, or by all the years of
service at the time of retirement?
Taking these questions up in the foregoing order, you are respectfully advised as follows:
(1) Section 3 of the Act establishes and defines the Employes'
Retirement Association.
Under Paragraph 3 thereof provision is made for the merging into
this Association of other retiremPnt systems, whereupon such other
systems are discontinued and their members become members of the
Association established by this Act, upon the condition~ and in the
mann er therein prPscribed. The concluding sentence of Paragraph
::; of Section 3 reads as fo Hows :
"Upon the retirement of any contributor of the retirement association established hv this act. who has
not received hack any contributio,~s which he or she
made to such discontinued retirement system, there shall
he paid from State annuitv reserve fund number two
into employes' annuity rese~ve fund the amount of such
contributions, and he or she shall r eceive therefor such
annuity or othe1' benefit purchasable therewith as he or
she may elect, in addition to the other benefits provided
by this act."
•
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Your inquiry, in effect, is whether the retirement of a contributor,
pursuant to the above, is restricted to superannuation retirement.
The Act defines "disability rEtirement" and "superannuation retirement", and where the term retirement is used generally, without
any qualification, it is, unless the context is repugnant to such construction, presumably to be taken to inclUde and mean both kinds
ot retirement. I see no reason why this term, as employed in the
above quoted provision, should be limited to superannuation retirement. If it had bten so intended, the intendment doubtless would
have been expressed.
You are, therefore, advised that upon the retirement of a contributor, under the foregoing provision of the Act, such contributor will
be entitled to the benefits therein allowable whether the retirement
be for disability or superannuation.
(2) By virtue of Section 14 an employe may retire for superannuation at the age of Sixty-two, and at the age of seventy is compulsorily retired forthwith by the Board. The question presented
by yon is whether in computing that part of the retirement allowance consisting of the "State annuity" the one one-hundred-sixtieth
of the final salary of an employe shall be multiplied by the number
of years of service prior to the -age of sixty-two or by the total number
of years of service up to the time of his retirement in cases where an
employe may continue in the service after the age of sixty-two.
Paragraph 3 of Section 14 provides as follows:
"On retirement for superannuation, a contributor who
is an employe shall receive a retirement allowance which
shall consist of" (a) A teacher's annuity, which shall be the actuarial
equivalent of his or her accumulated deductions; and
"(b) A State annuity of one one-hundred-sixtieth
(1-160) of his or her final salary for each year of service
· prior to the age of sixty-two; and
" ( c) In addition thereto, if a present employe, a
further State annuity o.f one one-hundred-sixtieth
(l-160) of his or her final salary for each year of prior
service as certified to said present employe in the certificate i~sued to him or her by the retirement board under
the provisions of section ten of this act; but in no event
shall the total State annuity exceed fifty per centum of
of his or her final salary."
The provision ot' Clause (b) of the above is so plain that it would
seem to 1eave no reasonable doubt that in computing the said State
annuity the multiplier is in all cases · only the number of years of
· service of the employe prior to the age of sixty-two. It is contended,
however, that such is not the case, but that by virtue of the provision contained in Section 11 the multiplier is the whole number of
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years of service up to the time of retirement, which retirement, as
above noted, may occur as late as the age of seventy. The provision
in Section 11 cited to sustain this contention reads as follows:
•'In computing the length of service of a contributor
for retirement purposes, undE:r the provisions of this act,
full credit shall be given to each contributor by the retirement board for each school year of service as an employe, as defined in section one, paragraph seven of this
act."

...

In my opinion, the contention that this provision contained in
Section 11 operates to make the multiplier of the one one-hundredsixtieth of the final salary the whole number of years of service up
to the ,t ime of retirement is untenable. Such a construction would
nullify and make meaningless the method of computation as laid
down in Clause (b), ParagTaph 3 of Section 14. I see no warrant for
a departure from the strict letter of that provision.
An examination of Section 11 shows that it relates to "prior
service" as that term is defined by the Act. Under Clause (c) of
Paragraph 3 of Section 14, above quoted, there is to be a further addition to the retirement allowance in the case of a "present employe"
to the amount of one one-hundred-sixtieth of the employe's final
salary for each year of "prior service" as "certified under the provisions of Section 10." This l'eference to Section 10 is clearly an
error, Section 11 being evidently intended. Even if Section 11 does
not exclusively apply to "prior service" but includes service generally
it could not control as to the method of computing the "State annuity" allowable under Clause (b), Paragraph 3 of Section 14 as
against the express provision of this clause.
A careful examination of the ·whole .Act tends to strengthen thifl
conclusion. As hereinbefore pointed out, the compulsory contributions cease at the age of sixty-two, and the State fixes that age as the
limit of service in computing the State annuity under Clause (b),
Paragraph 3 of Section 14. Inasmuch as every employe may exercise
his right to retire for superannuation at the age of sixty-two, the
plan of retirement allowance in connection therewith was manifestly
and necessarily devised to accord with such fact' and meet such a
situation . vVe should avoid any strained construction which may
disturb it.
You are, therefore, advised that the proper rule to follo,\r in computing the "State annuity" under Clause (b), Paragraph 3 of Sec·
tion 14 is that prescribed therein, namely, that the one one-hundredsixtieth of tlw final salary is for each year of service up to the age
of sixty-two, but not bryond that.
Very truly yours,
EMERSON COLLINS,

Deputy Attorney GeneraT..
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PUBLIC SCHOOL EMPLOYES.
Under the Act of July 18, 1917, P. L. 1043, deductions should not be made
from the salary of a person entering upon public school employment at an age
which precludes superannuation retirement.

Office of the Attorney General,
Harrisburg, Pa., December 4, 1919.
Mr. H. H . Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
October 28th asking to be advised as to whether deductions should he
made from the salary of a public school employe, pursuant to the
Public School Employes' Retirement System Act of July 18, 1917,
P. L. 1043, where the employe enters the school service at an age
which will 11reclude a retirement for superannuation.
Under Section 7 of the Art it is made the duty of any employer
"before 'employing any person to whom this Act may apply" to
notify such persons of their duties and obligations thereunder, to
certify their names to the l{.etirement Board, and advise it of withdrawals and removals of employes and changes in their salaries,
and to cause to be deduded from the salary of each contributor-

"* * * For each and every pay-roll period * * *
such percentum of the total amount of salary earnable
by the contributor in such pay-roll period as shall be
certified to said employer by the retirement board as
proper, in accordance with the provisions of this act."
The amount of the deductions as pro,"ided by Paragraph 6• of
Section 8, shall be-

"* * * Such per centum of his or her earnable
salary, not exceeding two th01;isand dollars per annum,
as shall be computed to be sufficient, with regular interest, to procure for him or her, on superatnnuation ret·irement at age sixty-two, an employe's annuity equal to one
one-hundred sixtieth (1/160) of his or her :final salary
for each year of service after the thirtieth day of June,
nineteen hundred nineteen."
with certain exceptions and provisions therein further, set forth.
In paragraph 8 of Section 8 it is provided that these contributions shall not be required to continue after the contributor "!'liall
have become eligible for superannuation retirement," which by Section 14 is fixed at the age of sixty-two and made compulsory at the
age of seventy.
It will ·be noted that the aforesaid provisions contained in Section
7, wherein it is made the duty of the employer, inter alia, to cause
the deductions from the salary of a contributor to be made, are made
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applicable only in case of the employment of a person "to whom
this act may apply." In an opinion of this Department to you,
rendered iby the writer hereof, dated June 10, 1919, it was held
that there must be at least ten years service to entitle a person to ·
retire for superannuation, such retirement, as above stated, being
compulsory at the age of seventy and optional at sixty-two. It will
be seen that only those entering the service after sixty are necessarily prevented hy age from being retired for superannuation. For
disability retirement there is an express requirement of ten years
service. It has been urged, however, that notwithstanding the fact
that a person enters upon school employment at an age which will
necessarily prevent the required ten years service before the age of
compulsory retirement has been reached, yet the deductions from
his salary should, neverthelPss. be made, and he be given the benefit
thereof upon his withdrawal or separation from the service.
After a very careful consideration of this proposition, I.am clearly
led to the conclusion that the Act does not warrant such a procedure.
The plain and express purpose of this measure is to set up wsystem
for the ·retirement of public school employes as the term "retirement" is therein defined, with an accompanying "retirement allowance" for life, this allowance consisting of "state annuity plus the
employes annuity," and the implication necessarily follows that the
Act does not apply to a person whose utmost tenure of service prior
to the age fixed for compulsory r etirement will be too brief to entitle him to such "retirement" and become the beneficiary of the prescribed "retirement allowance" in connection therewith. While it
is true that a contributor upon withdrawal from the service is entitled to receive the benefit of his accumulated deductions in manner
as prescrihed in Section 12, it is not contemplated from the outset
of his employment that this is the sole possible benefit he ma:v receive or the only end to which his contributions may lead. If ·this
were the case, it would not be a retirement system, but merely a
method of saving.
The number affected by this ruling will be few. As above pointed
out, only those entering upon employment after the age of sixty are
necessarily excluded by reason of age from superannuation retirement, and compulsory contributions cease at sixty-two. It would
serve no useful purpose to exact these deductions for this brief period,
and we may safely conclude that the Act does not so intend.
You are, therefore, advised that deductions should not be made
from the salary of a person t>ntering upon public school employment
at an age which precludes a superannuation retirement.
V <'ry truly yours,
EMERSON COLLINS,
De'{YUty Attorney General.
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PUBLIO SCHOOL EMPLOYES-RETIREMENT-ACT OF JULY 18, 1917.
Public School employes, who wer~ such at the date of the passage of the Act
of July 18, 1917,. P. L. 1043, were required by that Act to make application for
membership in Employes' Retirement Association, prior to June 30, 19.19. Application made subsequent to that date cannot be accepted.

Office of the Attorney General,
Harrisburg, Pa., December 17, 1919.
Mr. H. H. Baish, Secretary, Public School Employes' Retirement
Board, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
1st inst. asking to be advised whether applications by school employes for membership in the Retirement Association established by
the Act of July 18, 1917, P. L. 1043, can be accepted after June 30,
1919. This request evidently relates to what are known as present
employes under the Act.
Paragraph ( 8) of Section 1 of the Act defines a "present employe" to mean-

" * * * Any employe, as defined in paragraph seven
of this section, employed in any capacity in connection
with the public schools ·at the time this bill becomes a
law, and any employe who has emp loyed prior to such
time and who shall become a contributor within three
years from the date of expiration of suoeh employment."
Section 3 provides, inter alia, as follows :
"An employe's retirement association is hereby organized, the membership of which shall consist of the following:"1. All present employes, except those specifically
excluded by paragraph three of this section, who by
written ·application to the Superintendent of Public Instruction shall elect, before the first day of Jul){, nineteen hundred nineteen, to be covered by the retirement
system."
In an opinion delivered by First Deputy Attorney General Keller,
under date of March 28, 1918, you were advised that the date distinguishing a "present employe" from a "new entrant" was that of
the approval of the Act, July 18, 1917.
On April 30, 1918 in answer to your inquiry of April 29, 1918,
whether the Retirement Board "can accept an application for membe:r:ship in the Retirement Association from a present employe after
July 1, 1919," First Deputy Attorney General Keller, after first quoting the above quoted portion of Section 3 of the Act, said:
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"This distinctly provides that all present employes,
except those specifically excluded by paragraph three of
the same section, in order to become members of the
Retirement Association, must elect in writing before
July 1, 1919, to be covered by the retirement system. The
language admits of no misunderstanding and excludes
present employes from membership in the Retirement
Association unless they elect to make written application to the Superintendent of Public Instruction before
July 1, 1919, to be covered by the retirement system."
While this latter ruling was not in the form of a formal opinion
it had a like effect as though couched in such form. Its meaning is
clear and gives to the provision of Paragraph 1, Section 3, its literal
effect, namely, that every "present employe", except those excluded
by Paragraph 3, was required to make the prescribed election within
the prescribed time in order to become a member of the Association,
and, as I understand it, your Board has so understood it.
It is now urged, as appears by the communication accompanying
your request, that this ruling or the interpretation thereof to th:e
effect that every ''present employe", "except those specifically excluded by paragraph three" of Section 3, was required to file his
election to be covered by the retirement system before July 1, 1919,
in order to become a member of the Association, should be modified
as to that class of present employes embraced within the second-part
of the definition of the term "present employe", as above quoted and
italicized, so as to allow them to file such application later than
July 1, 1919, at any time within three years from the expiration of
their prior employment.
The difficulty with this proposition is in overlooking that while
this provision in the definition of a present employe permits those
who had been in the service prior to the passage of the Act to be
what is termed a "present employe" upon becoming a contributor
within three years from the expiration of such pri01; employment,
there is nowhere any intendment expressed to relieve them of the
duty imposed as to filing the application prescribed for present em·
ployes electing to be covered by the system. The fact that there was
given to this class of employes the right to attain the status of a
present employe, upon the prescribed conditions, does not imply the
further right to gain membership in the Association contrary to the
requirement contained in Paragraph 1 of Section 3. No such impli·
cation can prevail as against its express terms. New entrants, except "those specifically excluded by paragraph three" of Section 3,
were made members of the Association automatically, but present
employes were required to take certain action to become members,
and the Act has prescribed the method.
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"Where powers or rights are granted, with a direction
that certain regulations or formalities shall be complied
with, it seems neither unjust nor inconvenient to exact
a rigorous observance of them as essential to the acquisition of the right or authority conferred; and it is probable that such was the intention of the Legislature.
***It seems that when a statute confers a right, privilege or immunity, the regulations, forms, or conditions
which it prescribes for its acquisition are imperative,
in the sense that non-observance of any of them is fatal,
(upon the principle, application alike to contracts and
statutes, that a party cannot claim the benefits conferred
and at, the same time repudiate the obligations imposed
by such.)"

Endlich on Interpretation of Statutes, 433-434.
Paragraph 1 of Section 3 makes but one exception from its purview, viz., "those specifically excluded by paragraph three of this
section." This very exception tends to support the construction that
no other exceptions were intended under the well known rule, emplf"essio unius est emclusio alterius. Endlich on Interpretation ofi
Statwtes, 397, 398, 399. The provisions of the Act generally fortify
this view. "Prior Service" is defined as the service "completed not
later than the thirtieth day of June, 1919," such prior service being
made the basis of a "further state annuity", under Clause (c), Paragraph 3, Section 14, to a "present employe" upon superannuation
retirement, and the system itself by Section 2 was established on
July 1, 1919, all harmonious with the requirement that a present em"
ploye desiring to enter the Association and be covered by the system must file his election prior to that date. It would seem strange
if a more liberal rule of admission to membership in the Association had been afforded those out of the service at the time the law
was enact~d than that to those in the service.
Paragraph 2 of Section 12 has been cited to support the above
contention that a full period of three years was allowable in which to
make application for m~mbership in such a case as is here under
consideration, but it is plain that that provision relates to those
who had been in the Association and seek to regain membership and
not to the method of gaining membership originally.
This Department, mindful that a hardship may be visited upon
some deserving employes returning to the service within a time allowable to gain the standing of a present employe, but who failed to
give notice of their election to enter the Association within the time
named in Paragraph 1, Section 3, has given most carefnl consideration to the question here submitted and to the foregoing ruling made
by First Deputy Attorney General Keller, with a view, despite the
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great weight attaching to any conclusion of his, to depart or modify
the same if consistent with a fair interpretation of the Act. Such
consideration, however, has confirmed the opinion that this conclusion was manifestly the correct one, and that it must be adhered to
and followed.
It may be noted that the period allowed by the Act for present employes to enter the Association was not unreasonably short, extending from July 18, 1917 to July 1, 1919, and should have afforded
ample notice to all. Any relief from, any injustice done by the rigid
exaction of Paragraph 1, Section 3, must be sought for in remedial
legislation and not in straining the Act to a construction palpably
at variance with its express terms. It . must be taken as it stands,
not as we may think it ought to be.
Reaffirming the above mentioned ruling, you are advised that by
virtue of Paragraph 1, Section 3, every "present employe", "except
those specifically excluded by Paragraph 3 of this section", in order
to become a member of the Association, was required to make his
election to be covered by the retirement system, in manner prescribed
before July 1, 1919, and that applications therefor cannot be accepted on or after that date.
Very truly yours,
EMERSON COLLINS,
Dep1ity Attorney General.

PENNSYLVANIA SCHOOL CODE.

Under the Act of Congress, 11ppNved March 3, 1919, providin~ for taking the
14th census, the Director of th e Census may officially announce the population of
a city separate from the whole State of Penusylvania for all of its school districts,
and thereupon the State SuperintenJcnt of Public Instruction may act upon such
official an nouncement, as provided by sections 106 and 107 of the School Code of
May 18, 1911, P . L. 309.
If this official report is made in time for the Superintendent of Public Instruction to issue a certificate in th e month of April or May that a district of the third
class has become a district of the second class, the tax levy may be made as provided for a district of the second class.

The school district of a city which is now a district of the third class cannot
anticipate the fact that it will become a district of the second class and levy its
taxes upon the city assessment instead of the county assessment, before an official
announ cement of the population is made, and before the Superintrndent of Public
Instruction issues the necessa ry certifica te, as required by section 107 of tbt>
School Code.
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Office- of the .Attorney General,
Harrisburg, Pa., March 19, 1920.
Dr. J. George Becht, First Deputy Superintendent of Public Instruction, Harrisb.u rg, Pa.
Sir: This Department is in receipt of your request for an opinion
as to whether 'the City of Easton, which now comprises a school
district of the third class, may levy its tax upon the theory that it
will become a school district of the second class under the census of
1920.
I understand the facts upon which you base your request to be as
follows:
I
The City of Easton, having a population between. five thousand
and thirty thousand is, under Section 104 of the Pennsylvania School
Code of 1911, P. L. 310, a school district of the third class. The
census of 1920 will undoubtedly show a population in excess of
thirty thousand.
School districts having a population of between thirty thousand
and five hundred thousand are of the second class (School Code of
1911, P. L. 310). By Section 106 of the School Code of 1911, P. L.
310, it is provided:
''The last United Stat es census, as set fo1rth in the
official report thereof, shall be the basis on which the
population of the several school districts shall be computed, and no change shall be made from one class of
school districts to another except after the taking of a
United States census, showing the population of any
school district to be such as to entitle it to be changed
from one class of school districts to another."
School districts of the third class levy and assess the school tax
upon the property upon which the county taxes are levied and assessed (Section 540, School Code of 1911, P. L. 340). School districts
of the second class levy and assess the school tax upon the real
estate and personal property contained in the assessment made
for city tax purposes (Section 538, School Code of 1911, P. L. 340).
The School Code of 1911, in Section 107, P. L. 310, provides for
changing the classification as follows:
".After the taking of each United States census, the
Superintendent of Public Instruction shall canvass the
same so far as it relates to the population of the several
school districts in this Commonwealth, and if it appears tha t the population · of any schooI district in this
Commonwealth, by such census, is such that it should
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be included in another class of school districts, the
Superintendent of Public Instruction shall issue a
certificate to such district to that effect, and such school
district shall with the beginning of the first school year
after such certificate is issued, become a . school district
of the class to which it properly belongs."
By Section 536 of the School Code of 1911, P. L. 339, the fiscal
year in all school districts of the second, third and fourth classes
begins on the first Monday of July of each year.
In school districts of the second class the city clerk, or other proper offidal, is required to furnish each school district, on or before
the first day of April in each year, the duplicate of the last adjusted
valuation of all real estate, personal property and occupations made
taxable in such district. In school districts of the third and fourth
classes, the county commissioners are required to furnish before the
first day of April of each year the same duplicate.
In districts of the second, third and fourth classes all school taxes
shall be levied during the months of April or May of each year for
the ensuing fiscal year. (Sections 537, 539 and 541, School Code of
1911, P. L. 339 and 340.)
You ask, (1) whether the Superintendent of Public Instruction
may accept a promulgation of the enumeration of such districts
from the United States Census Bureau, in advance of the general
public proclamation regarding the census of 1920, and, (2) whether
a board of school directors may anticipate a new classification by
basing a ta:X levy, r·e quired to be made in April or May, for tlte fiscal
year beginning the first Monday of July, on the city instead of the
county assessment.
The Act of Congress approved March 3, 1919 (Public-No. 32565th Congress), providing for the fourteenth decennial census, provided, among otlier things, in Section 33 :
"That the Director of the Census be, and he is hereby,
authorized, at his discretion, upon the written request
of the Governor of any State or Territory or of a court
of record, to furnish such governor or court of record
with certified copies of so much of the population or
agricultural returns as may be requested * * * ; and
that the Director of th e Census is further authorized,
.in his discretion, to furnish to individuals such data
from the population schedules as mav be desired for
genealogical or other proper purposes· * * *."
I am advised by the Director of the Census that he has construed
Section 33 of the Cen sus Act to apply to special tabulations for
particular information that is not contained in the regular reports,
~nd that it qoes not appl;r to furnishin~ statisttcs of po:pulatj.o:p of
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the character that are contained in the general reports of the census.
He says, however, that they are giving attention to statistics for
various cities, and expect as soon as possible to announce the population of cities.
In .t he case of Lewis V8. Lackawanna Cow1.ty) 200 Pa. 590, where
the question involved rested to some extent upon a press bulletin of
November 19, 1900, announcing the census of Lackawanna County,
the Court said ( 597) :

"* * * The census bureau submitted to Congress on
December 13, 1900, an official bulletin (No:- 20) giving
the population of the States by Counties. But eyen
that was a provisional statement, subject to correction
on final report. In very close cases this feature might
become important. Nevert}:l.eless as an offi,d al act of
the department of the Government, in connection with
Congress, this was probably part of the public history
of which not only the courts but officers of election and
electors are bound to take notice. But that is the earliest date at which the fact of population on which the
status of Lackawanna county was to be changed, can
be considered as legaJly ascertained in the present
case. ~- * *"
Section 30 of the Census Act of March 3, 1899, authorized the
Director of the Census on request to furnish the Governor of a
St1:1.te, or the chief officer of any municipal government with a copy
of the returns of the population of the territory within the jurisdiction of such officer. The Court also said:

"It is probable that in reference to elections the
sheriff would be deemed the chief-officer of his county so
far as to authorize him to procure the information, and
that an offilcial statement of the facts from such certificate in his proclamation for the election, would be
treated as a legal ascertainment of the facts which
would be binding on electors and elected."
I am, therefore, of opinion that if. the Director of the Census
officially announces the population of the City of Easton separate
from, and in advance of, the general promulgation of census statistics for th() whole State of Pennsylvania for all of its school districts that the State Superintendent of Public Instruction may act
'
.
upon such official announcement, as provided by Sections 106 and
107 of the School Code. If :this official report is made in time for
the Superintendent of Public Instruction to issue a certificate that
the City of Easton has become a school district of the second class,
so that the tax levy may be made as provided for a district of the
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second class, no diffkulties will arise. The school district of the
City of Easton, which is now a district of the third class, can not,
however, anticipate the fact that it will become a. district of the
second class and levy its taxes upon the city assessment instead of
the county assessment, before an official announcement of the population is made, and before the Superintendent of Public Instruction
issues the necessary certificate as required by Section 107 of the
School Code.
Very truly yours,
WILLIAM M. HARGF.ST,
Deputy Attorney General.

NORRISTOWN TEACHERS RETIREMENT FVND.
The money which bad accumulated in the Norristown Teachers Retirement
Fund, which merged into the State system, should be transferred to the Stnte
Annuity Reserve Fund Number Two for the uses and purposes provided for by
the Public School Retirement Act of July 16, 1917, P. L. 1043.

Office of the Attorney General,
Harrisburg, Pa., July 19, 1920.
Mr. H. H. Baish, Secretary Retirement Board, Public School Einployes' Retirement System, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your communication of
the 1st inst., relative to the disposition of the fund of The Norristown
Teachers' Retirement Association whose members joined the State
Public School Employes' Retirement System. The question upon
which you ask to be advised is: Should the fund accumulated by
the said local retirement association, which is now discontinued, be
transferred to the State under the provisions of the Public School
Retirement Act of July 18, Hl17, P. L. 1043.
The material facts, as I gather them from your communication
and the correspondence a.ccompanying the same, are as follows:
Under a resolution Of the Board of Director~ of the Norristown
School District and the provisions of the School Code of 1911, the
public school teachers of that town organized a retirement associa·
tion, which organization was in existence at the time the above Act
became a law. To this association the employer, that is the said
school district, contributed the sum of $250.00 and the Board of
Directors further directed that any amount deducted from the
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salary of an absent teacher for whom no substitute .was procured
should go to said fund, the amount added thereto on this account
not appearing. After accumulating a fund of about $8000.00, which
is now in the custody of the said School Board, this local association
merged into the State System, none of the members of this local
association having retired therefrom prior to its discontinuance and
the entrance of its members into the State Association. As shown
by the communication of the Secretary of this former local association to you dated June 29, 1!}20, and accompanying your communication and herewith returned, it is urged that all of the aforesaid fund
should be distributed at once to the teachers to the extent of their
respective contributions thereto and the balance thereof turned over
to the Teachers' Club of that place. As above stated, the question
submitted is whether this is permissible, or should the fund be
turned over to the State.
The Retirement Act of 1917 created a comprehensive system for
the retirement of public school employes applicable throughout the
entire Commonwealth. It became effective as of July 1, 1919. It
was intended to extend its benefits not only to those engaging in
public school service after its passage, ,b ut to ,t hose then. so employed
and to open a way to membership to the members of other ' then
existing retirement systems. Possible membership was accordingly
made to consist of (1) "present employes,'' duly electing to become
members, (2) "new entrants," as both those terms are defined, and
(3) members of certain othe1r· systems. The method by which
this last mentioned class may gain membership is prescribed in
paragraph 3 of Section 3, which reads in part as follows:
"Present employes .who are members, and new entrants
who become members, of a retirement system, maintained under the laws of the Commonwealth from appropriations or contributions made wholly or in part by any
employer, and existing at the time this bill becomes
a law, shall be excluded from membership in this retirement association. But should two-thirds of all the
members participating in any such retirement system
apply for membership in the retirement association,
by a petition duly signed and v~rified, approved by their
employer, and filed· with the retirement board, all the
persons included shall become members of the retirement
system shall become members of the retirement association at such time, within three months after the filing
of such petition, as the retirement board shall designate.
Thereupon the retirement system of which they were
members at the time they were included in the retirement association provi<led by this· act shall be dissolved
and discontinued, as follows:"
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Upon the dissolution of any such retirement system pursuant

to the foregoing, the fund which it had accumulated is to be used
for the payment of the retirement allowa.nces of any of its members
who may have retired before its dissolution, the disposition thereof
being further provided for in the concluding part of paragraph 3,
Section 3, and reading as follows:
"All present assets of such retirement system at the
time of its dis·c ontinuance shall be transferred to the
employer, to be held and invested as a trust fund and
disbul'sed only in payment to the before-mentioned
retired members, except that if the amount of such
present assets exceed the present value of the future
retirement allowances or other benefits of such retired
members, computed on the basis of such tables as the
retirement hoard shall have adopted for similar classes
of annuitants, and of regular interest, the amount of
the excess shall thereupon be transferred to State annuity reserve fund number two. Upon the retirement
of any contribut.or of the retirement association established by this Act, who ha,s not received hack any contributions which he or •s he made to such discontinued
retirement system, there shall be paid from the State
' annuity reserve fund number two into employes' annuity reserve fund the amount Of such contributions, and
he or she shall receive therefor such annuity or other
benefit purchasable therewith as he or she may elect,
in addition to the other benefits provided by this act."
The effect of this provision is both clear in intent a.nd mandatory
in effect. It contemplates and requires that all the assets of any
association which by due proceedings dissolved and whose members
became members of the State Retirement Ass·o ciation, in excess of
the sum needed to meet the obligation of the retirement al!owa:nces
of .its members who had retired before this action had been taken,
shall be transferred to the "State annuity reserve fund number two,"
for the uses and purposes specifically designated in the last above
quoted portion of the Act. As above mentioned, no members had
been retired from the Norristown As·s ociation prior to its dissolution,
and hence, none of its assets are r~quired to ta,ke care of retirement
allowances arising in that Association. 'l'he whole fund in ·s uch case
is, therefore, left for transfer to the State. Contention is made
that the transfer of tl1e fund of the said Norristown Association
is not required for the reason that the employer had not made wy
regular contribution thereto and only a small one of any kind, the
fund being the result chiefly of the contributions of the teachers
and various means employed by them to raise the money therefor.
I am of opinion that this contention is not well founded. By refeT-
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ence to the first part of paragraph 3, Section 3, as above quoted,
it will 1b e seen th.a.t the members· of other systems are entitled, in
manner prescribed, fo become members of the one cre_ated by the Act
of 1917, where such other system was one "maintained under the
laws of the Commonwealth from appropriations or contributions
made wholly <>r in part by any employer." No test is exacted as to
the amount of regularity of the contributions of the employer. If it•
wll!s a system existing at the time of the passage of the Act of 1917 and
was organized under the laws of the Oommonwealth, and to which
the employer gave recognition by any contribution, it fulfills the
requirement permitting its members to come into the State Association in accordanc·e with the provisions of paragraph 3, Section 3.
The Norristown teachers who were members of the local association
and ar.e now members of the State Asis ociation, attained membership
in the latter by virtue of these provisions. They came in as members
of another system, not as "present employes" or "new entrants"
under paragraphs 1 and 2 of said Section. The conclusion follows
that their membership in the State System partakes of any advanta. ges anuring to those thus entering it and that the status of the assets
of the dissolved association is subject to all the conditions imposed
in such case. They cannot enjoy the right of membership in the
State Retirement System on the one hand, and withhold compliance
in strict measure with all the requirements attendant upon and
governing in the exercise of this right.
"When a Statute confers a right, privilege or imunity, the regulations, forms or conditions which it prescribes for its acquisition are imperative, in the sense
that non-observance of any of them is fatal, (upon the
principle, applicable alike to contracts and statutes,
·that a party cannot claim the benefits conferred, and
at the same time repudiate the obligations imp·o·s ed by
such."
Endlich on the Interpretation of Statutes, 434.
It is admitted that the members of the said focal association were
fully advised before voting for a merger with the State Association
that these funds should be turned over to the State. I also understand from your communication that each teacher who was a mem,b er of the local association has been credited with · the contribution
made thereto, and upon retirement from the State System will
receive full credit therefor, and that several already retired are
receiving allowances computed upon that basisi. In view of this and
of the knowledge upon which the members of the local association
acted in joining the State Association, I fail to see any hardship
in the ruling herein laid down. The intendment of the Act of 1917
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wais to erect a harmonious system and for us to permit exceptions
from its provisions not expressly allowed, might and probably would
work an unfortunate derangement of the whole •scheme, and a.n unjust discrimination, either against or in favor of some of its members.
From all the facts before me I can see nothing to warrant an
exception in favor of the case here under consideration taking it
out from the general rule, or relieving it from the literal requirement
of the law, ais to the disposition of the assets of a discontinued retirement system .whose members had duly entered the one created by
the Act of 1917, and you are, therefore, advised that in my opinion
the said moneys which belong to the said Norristown Association
should be transferred to the "State annuity reserve fund number
two" as provided for in said Act for the uses and purposes as therein set forth.

'

Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.

--------------
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SCRANTON ARMORY.
An architect, employed to prepare plans for the repair and preservation of a
State Armory, injured by a cavein, should be paid such sum as the Armory
Board may determine bis services are worth, even though his plan~ are not used.
Such payment is properly made out of appropriation made by the Act of July ·25,
1917, P. L. 1204.

Office of the Attorney General,
Harrisburg, Pa., February 12, 1919.
General F. D. Beary, Adjutant General, Harrisburg, Pa.
Dear General: We have before us your letter of the 3d inst., in
reference to the claim of Frederick L. Brown for services as an
architect in protecting the Scranton Armory from a subsidence.
The facts, as I understand them from your conference and communication, are as follows:
The Scranton Armory was badly damaged by a cave-in of the coal
mines under it, and temporary repairs were immediately required,
and permanent repairs later on mad~.
Colonel Louis A. Watres and Major General C. B. Doughr.rty
employed Frederick L. Brown to estimate the immediate repairs
necessary and also to prepare plans for a complete restoration of
the Armory. Later on they employed .John Nelson as an architect
and practical contractor, who had restored and protected a number
of buildings in Scranton damaged from the same causes. Mr. Nelson
supervised the work of shoring and protecting Scranton Armory
and was paid a per centage upon the cost of the work.
It appears that Mr. Brown made some preliminary examinations
~f the Armory and a sketch, together with several suggested improvements for the complete restoration of the Armory. He prepared some specifications for the repair and reconstruction, but
never prepared complete working drawings. No contract was iet,
nor was any work done which was suggested in the tentative plans
of Mr. Brown.
Mr. Brown submitted a bill for $2305.35, which was based on sixtenths of 7!% on $51,178, which amount he estimated as the cost
of the restoration under the tentative plans prepared by himself.
Later on Mr. Brown submitted a bill for "professional services on
account of 13th Regiment Armory at Scranton, from August 1915
to date, (Dec. l, HH6)-$3,000."
(213)

214

OPINIONS OF THE ATTORNEY GENERAL.

Off. Doc.

You ask to be advised whether it is proper to pay the amount of
.!\fr. Brown's bill or whether some other equitable payment should

he made, and whether such payment could be made from the emergency fund appropriated by the Legislature, and from which fund
1he repairs to the Scranton Armory have been made.
First-As to the payment of Mr. Brown's bill: I am advised
that the usual charge ~mggested by the American Institute of
Architects is n% for preliminary plans and 6% for preparing
detailed working drawings and _specifications, nnd also supervising
the construction. These suggested charges, to a large extent, govern
the practice of architects. Mr. Brown has charged six-tenths of 7i%
on the estimated cost of restoring the Armory. Why six-tenths. was
the fraction he used, or why 7-1% was taken as the basis of a complete charge, is not disclosed.
He subsequently presented a bill for a lump sum of $3,000 instead
of the original bill of $2305.35. Either bill would appear to be
out of proportion to the services rendered, even as gauged by the
suggestions of the American Institute of Architects. I am assuming
that Colonel Watres and General Dougherty had the authority. to
act for the Board in the original employment of Mr. Brown, and
having employed him, he should be paid such sum as the services
which he has performed are reasonably worth. What that sum is,
should be determined by the Armory Board, after taking into consideration all the circumstances of the case and the work performed.
I, therefore, advise you that it is not proper to pay Mr. Brown
either the · amount of $2,305.35, the amount of his first bill, or
$3,000, the amount of his second bill, but he should be paid a sum
which reprer;ients a fair compensation for the services actually performed. The Board should determine this amount.
Second-The Act of July 25, 1917, P. L. 1204, in Section 2 makes
au appropriation
"to replace or repair armory buildings owned by the
Commonwealth of Pennsylvania, and occupied by an
organization or organizations of the Pennsylvania
National Guard, should such armory buildings be destroyed or damaged in whole or in part by fire; flood,
storm, or other nnavoidahle causes."
The Scranton Armory was used by the Pennsylvania National
Guard. The subsidence owing to the mining of coal under it, was
an unavoidable cause. Repair of this Armory comes within the
appropriation in this Act of Assembly. An architect's charge is
an incident to the cost of the repair or restoration of the Armory,
and in Mr. Brown's case, even though the plans prepared were not
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used, still he was employed for this work and such sum as the
Roard after investigation determines should be paid to him, will
he properly paid out of the emergency appropriation contained in
Section 2 of the Act of Assembly above referred to.
Very truly yours,
WM. M. HARGEST,
De'{YUty Attorney General.

STATE ARMORY BOARD.
The Boarrl hnd power to employ and should pay out of the emergeuey fund th e
services of engineers to examine th e mine workings und erneath the Scranton
Armory, so as to protect the surface of the ground which held the armory from
mine caves.

Office of the Attorney General,
Harrisburg, Pa., February 12, 1919.
General F. D. Beary, Adjutant General, Harrisburg, Pa.
Dear General: We are in r eceipt of your letter of the 3d instant
in reference to the payment to Messrs. Robert A. Quinn and William
H. Inglis, for work done as the outcome of the subsidence of the
ground upon which the Scranton Armory is located.
The facts I understand to be as follows:
In order to save the Scranton Armory from further damage because of the subsidence of the surface, the interior working of
several coal veins underlying the Armory had to be supported by
concrete columns and in order to place those concrete columns, a
special and careful inspection of the underground workings of the
coal veins was necessary. Messrs, Quin and Inglis, expert mining
engineers of the Anthracite region, were employed by the advisory
committee of the Armory Board. These men explored the underground workings, at some places crawling on hands and knees, to
reach the point where proper examinations could ·be made, and a
decision as to future repairs arrivec;l at, their undertaking was hazardous, their services were valuable, and their recommendations were
acted upon.
No contract for any specific sum was ·entered into with them, but
the Armory Board feels that they should be reimbursed, and it has
recommended that the sum of ~1 1 500,00 be paid to each for their
services.
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You ask to be advised whether such payment can be made out of
the emergency fund appropriated by the Legislature.
This fund is appropriated by Section 2 of the Act of July 25, 1917,
P. L. 1204. The services of Messrs. Quin and Inglis were made necessary by the subsidence of the surface of the ground which held the
Scranton Armory.
For the reasons given in the opinion this day given to you concerning the claim of Frederick L. Brown, I have to advise you that
the Armory Board are authorized to pay Messrs. Quin and Inglis
such sum as in their opinion the Board thinks should be paid, and
such payment can legally be made out of the appropr:lation contained in Section 2 of said Act of Assembly.
Very truly yours,
WILLIAM M. HARGEST,
Dey:ruty Attorney General.

INSURANCE.
The money received by the Soldiers and S ailors Home from the insurance of
a boat house which was destroyed by fire muRt be paid into the State Treasury
to be applied to the State Insurance Fund.

Office of the Attorney General,
Harrisburg, Pa., March 18, 1919.
Mr. David C. Gotwals, Secretary-Treasurer, Soldiers' and Sailors'
Home, Adjutant General's Department, Harrisburg, Pa.
Dear Sir: We have your favor· of the 10th inst., asking what disposition should be made of the money received from an insurance
policy covering a boat house located on the ground of the Soldiers'
and Sailors' Home.
I understand that a fire occurred November 11, 1918, which destroyed ,the frame boat house and its contents, and that $1965.62 has
been paid for the insurance thereon.
You ask "whether or not there is any objection to having these
funds deposited in the Third National Bank, Philadelphia, with a
view of having the money earn interest", inasmuch as the Board
does not contemplate rebuilding the boat house.
The title to the Soldiers' and Sailors' Home is in the Commonwealth. The Act of May 14, 1915, P. L. 524, which creates an insurance fund for the purpose of insuring all of the property belonging to the Commonwealth, l?rovides, amon~ oth~r thin~s, tha.t "aJl
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payments · hereafter made by any insurance companies on account
of loss or damage to property of the Commonwealth, caused by fire
or other casualty, or on account of the cancellation of existing
policies of insurance", shall be paid into such fund.
The money received from the insurance on the boat house comes
within this description.
It, therefore, must be paid to the State Treasurer and applied by
him to the said insurance fund and cannot be deposited by the Board
of Trustees of the Soldiers' and Sailors' Home at interest.
Very truly yours,
WILLIAM M. HARGEST,
Dep1bty Attorney General.

STATE PROPERTY.
STATE ARMORIES RENTED FOR PUBLIC DANCES-LICENSF..ACT OF MAY 16, H.119.
'State armories, rented out and used as public dance halls, are subject to the
provisions of the Act of May 16, 1919, relative to license.

Office of the Attorney General,
Harrisburg, Pa., October 22, 1919.
Mr. Benjamin W. Demming, Secretary, Armory Board of the State
of Pennsylvania, Harrisburg, Pa.
Sir: This Department is in rfceipt of your communication of the
14th inst., enclosing communication of the treasurer of a local
Armory Board, asking to be advised whether a State armory when
rented for a public dance is subject to the license fee required by the
Act, No. 120, approved May 16, 1919, providing for "the licensing
and regulation of public dance halls" etc. in cities of the first, second
and third classes. Mention is also made of an additional "one dollar
tax assessed against each danc·e given", but the information forwarded relative thereto is insufficient to advise in regard to it, this opinion covering only the above stafrd question as to the liability under
said Act.
It appears from :vour communication that tbe State Armory Board
appoints local Armory Boards who administer the affairs of armories
and rent them for assemblages. the rental derived from such source
being applied to the maintenance of the armory.

218

OPINIONS OP 'l'lIE ATTORNEY GENERAL.

Off. Doc.

The term "dance hall", as used in the foregoing Act, is defined in
Section ~ to include "auy room, place or space, in wh!ich a pubz.ic
dance or publi-c ball'' is given as ''public dance" or "public ball" is
defined in the same section. Pursuant to Section 4 it is made unlawful, after June 1, 1919"To hold or conduct any public dance or public ball,
or to hold or conduct classes iu dancing, or to give iustructions in dancing for hire, in any hall, ball room, or
academy, within the limits of any city of the first,
second, and third class, within this Commonwealth, unless the dance hall or ball room or academy, in which
tlle same may be held, shall have IJeen duly licensed for
such purpose."
The required license is to be issued by the mayor, for which ·an
annual fee of ten dollars is to be paid in case the hall is used for
instruction in dancing, and fifteen dollars in all other cases, this fee
to be paid into the general fund of the city. Subsequent sections
of the Act provide, inter alia, that no license shall issue for any
place unless it "conforms to all laws, ordinances, health and fire
i·egulations, applicable .thereto," and is a safe and proper place in
which to hold a dance or give instruction in dancing. ~:he place is
subject to inspection by the police department of the . city. It is
further IJy Section 10 made unlawful to permit any person under
sixteen years of age to attend or take part in a public dance after
nine o'clock in the evening, and Section 11 provides that all public
dances must discontinue and public dance halls be closed on or before one o'clock in the morning, except where the mayor by special
permission allows a continuance until two o'clock.
It is well settled that State armorfos, being State property, are
not liable to local taxation. In an opinion of this Department, rendered by Deputy Attorney General Hargest to the State Armory
Board, dated December 28, 1910, (Attorney General's Reports 19091910, p. 328) it 1vas held that a dwelling house situated on State
armory land was exempt from borough taxation upon the principle
that-

"It would be an anomaly for a sovereign state to be
required to pay tax on its property to one of its boroughs."

12 Am. 'G Eng. Ency. of Law, page 367-369, and Desty on Taxation
Vol. 1, Seation 16, being cited in support oi that ruling.
An examination of the foregoing Act of 1919, however, plainly
discloses that its primary pmpose is not to raise revenue but to
regulate pnblic dances in the interest of health and good morals.
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It is an exercise of the police power which inheres in the State, and
is an attribute of its sovereignty by virtue of which it enacts,-measmes
promotive of the hr alth, sttfety and welfare of society. This Act
does not impose a tax upon any property or the income therefrom ;
it simply requires a license for which a fee is charged for the privilege to use any place for a certain purpose. There is a well recognized distinction between a tax and a license fee.

"A license is a 'price paid for a privilege.'"
"A tax is 'an enfbrced proportional contribution levied
upon persons, property or income for governmental
needs.'"
Pittsbwrgh Railways Company vs. Pittsburgh,
211 Pa. 479.
In Words and Phrases, Second Series, Vol. 4, pp. 851-8'54, are to be
found tnup.erous cases touching the distinction between a tax and a
license fee among them Town of Phoebus v. Mwnhattan Social Club,
52 S. E. 839, 840, from Which the following on page 852 is quoted:
"Where the fee is imposed for the purpose of regulation, and the statute requires compliance with certain
conditions in addition to the payment of the prescribed
snm, such sum is a license proper, imposrd by virtue
of the police power, but where the fee is exacted solely
for revenue purposes, and payment of such fees give the
right to carry on the business without the perfo1·rnance
of any further conditions, it is a tax."
In Words and Phrases, Second Series, -Vol 3, page 1079, in pointing out the distinction between the taxing power and the police
power, there is cited the case of Robinso% v. City of Norfolk, 60 S. E.
762, in which it is said:
"That the taxing power is exercised for the raising of
revenue and is subject to certain limitations, while the
police p-o wer is exercised only for the purpose of promoting the public welfare, and, though this may be attained by taxing or licensing occupations, yet the object
must always be regulation and not the raising of revenue, and hence the restrictions upon the taming power
do not a'[YPly."
In the light of the manifest object in view in the above Act, and
the principles stated in the above cases, I am of the opinion that
State armories, where used as public "dance halls" for "public
dances" within the definition of those terms as contained in the Act,
are subject to its provisions and must take out the license thereby
required; The use of an armory as a dance hall is not in any way
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connected with, or incident to, the public purpose for which it is
erected. When rented out for such private purposes, it, for the
time being, in effect losses the character of a State building, and
assumes that of other halls of like use. If the regulations prescribed by the Act are essential to safeguard the health and morals
of the community in the case of dance halls in general, it would seem
they are equally necessary when the dance is in an armory. For
example, if it is unsafe for the good of a child under sixteen years
of age to be in attendance at a public dance after nine o'clock, if
held in other places, it is difficult to see why it would not be equally
harmful if held in an armory. The same may be said of the requirement relating to the hour of closing these functions. To exact the
conditions laid down by the statute in all other cases, and relieve
armories therefrom, would measurably defeat the salutary ends
which thi_s law aims to secure. The license fee named is not burdensome or unreasonaple, but presumably only fairly commensurate
with the cost attendant upon issuing the license and affording the
due supervision thereunder.
It may well be presumed that if the Legislature had intended to
exempt armories from the scopes of the Act, such intendment would
have been expressed, and not left to implication. It is no new thing
for the State voluntarily to impose some charge in connection with
its own property, as in the case of forest lands for certain local
needs and uses. Upon principle and reason and in the interest of
the public welfare, State armories where rented out and used as
dance halls should strictly comply with, and conform to, the statutory regulations applying to other places used for the same purpose.
You are, therefore, advised that State armories, when rented out
for, and used as, public dance halls for public dances as such halls
and dances are defined in the Act of ]\fay lG, 1919, are subject to
the provisions of said A ct and must take out the license thereby
prescribed.
Very truly j-qurs,
EMERSON COLLINS,

Deputy Attorney General._

•

:No.

7.

~

I

' '

OPINIONS OF THE ATTORNEY GENERAL.

221

STATE ARMORY BOARD-POWER TO CONDEMN PROPERTY
Where, by reason of restrictions in the line of title, owners of land desired by
the State Armory Board cannot sell it to the Commonwealth for the use for
which it is required, the Board of Public Grounds and Buildings may take such
land by condemnation, under the Act of July 15, 1919, P. L. 976.

Office of the Attorney General,
Harrisburg, Pa., November 18, 1919.
Mr. Benjamin W. Demming, Secretary Armory Board, Harrisburg,

'.Pa.
Dear Sir: This Department is in receipt of your recent request
for an opinion relative to acquiring land in the city of Philadelphia
for the purpose of erecting stables in connection with the Squad,~on
Armory for the use of the Pennsylvania National Guard.
I understand that the State Armory Board desires to acquire a
piece of land facing two hundred feet on Cuthbert Street, and ahout
:fifty feet deep, immediately in the rear of the present Armory owned
by the Commonwealth, at 32d Street and Lancaster Avenue, in the
city of Philadelphia, which additional land is to be used for the
erection of stables in connection with the Squadron Armory.
It appears that in the chain of title to the land which the Armory
desires to acquir.e, there arC' restrictions against · the erection of
stables upon the property, and it has been suggested that the State
condemn the property, in which event it would acquire a complete
title, not bound by any restrictions.
Fortunately, an Act was passed July 15, 1919, No. 386, by which
it is provided :

"That whenever in the judgment of the Board of
Commissioners of Public Grounds and Buildings it becomes necessary to purchase additional land for the purpose of adding the same to any of the public lands,
parks, arsenals, hospitals or other public institutions
of the Commonwealth, * * * or when such purchase
has been authorized by law, and an appropriation has
been made for such purpose, the said Board of Public
Grounds and Buildings shall have the right to purchase or condemn such lands as hereinafter provided."
The Act of Assembly provides the machinery for such condemnation.
The question is whether the State would acquire a title free from
reservations. I am of the opinion that it ·would.
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In J(ernble vs. Railroad Oompwny, 140 Pa. 16, it is held that
"public works authorized by the Legislature cannot be arrested or
prevented because someone has entered a covenant that they shall
not be built."
In Brown vs. Corey, et al, 43 Pa. 504, the court said:

"Nobody "-ill doubt the State might enter and build
a railroad on his land-it is equally clear that the State
might delegate hrr right of eminent domain to a corporation or an individual. But then the entry is under
the State, and in pursuance of public law. No covenants or private contracts between citizens can possibly
be violated in such a case, because none can stand in
the way of State authority. It is a presumption by
the sovereign of a dear right of sovereignty, in .subordination of which the covenants of the deed were
made. Had the parties contracted expressly against
the exercise of this right, they could not have bound
the sovereign-much less can their covenants, made for
other purposes, be permitted to have the effect claimed
for them."
I am, therefore, of opinion that if the Armory Board certifies
to the Board of Commissioners of Public Grounds and Buildings
its desire to acquire the land in quPstion, and that the owners cannot
sell to the Commonwealth for the purposes for which the land is
dPsired because of restrictions in the title, The Board of Public
Grounds and Buildings may under the Act of Assembly above referred to, condemn the property by the method pointed out in said
Act of Assembly.
I return herewith the correspondence submitted.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

NATIONAL GUARD.
Re. administering oaths to recruits by ·'commanding officers," and who may
a<lminister such oaths.

Office of the Attorney General,
Harrisburg, Pa., May 26, 1920.
General F. D. Beary, Adjutant General, Harrisburg, Pa.
Dear Genera):
you ask,

We have your request for an opinion, in which
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(a) Who are the "commanding officers of companies" authoril!<ed to administer oaths to recruits "for their respective organizations."
(b) Whether an officer of a company can be detailed by the
,qpmmanding officer of the company to administer oaths for enlistment purposes.
(c) Whether the Governor may authorize a commissioned officer
to administer oaths for such purpose.
Section 16 of the Act of May 3, 1917, P. L. 113, after providing
that general, field and administrative staff officers are authorized
to administer oaths in all matters perfaining to the National Guard,
provides:
"The comm(1!ndi,ng offioers of companies are authorized and empowered to administer oaths and affirmations in the enlistment of recruits for theilr respective
·Olf'ganizations."
I understand that either the First Lieutenant or the Second
Lieutenant may become the commanding officer of his co~pany, in
the absence of the officer of higher rank.
Section 330 of the National Guard Regulations issued by the
Bureau of the War Department, provides as follows:

~filitia

"An officer ,f or each regiment, or for each battalion,
squadron, company, troop, battery, or detachment stationed separately, shall be detailed by the Commanding officer thereof to enlist for the regiment, battalion,
squadron, company, troop, battery, or detachment."
Section 153 of the National Guard Regulations provides for thE'
recognition of officers who have been appointed by the Governor
pending the organization of the command to which they are attached,
and provides that "any such officer, who, according to State statute,
is authorized to administer oaths, is eligible to administer the oath
of office to officers, as prescribed in Section 73, Act of June 3, 1916,
and the oath of enlistment prescribed in Section 70 idem."
Section 5 of the Act of May 3, 1917, above referred to, author izes the Governor to make certain changes in the National Guard
to conform to the laws of the United States and the rules and regulations promulgated thereunder.
Circular Letter No. 27, from the Ohief of the Militia Bureau of
the ·war Department, to the Adjutant General of the States, rules
that officers of the organized militia appointed by the Governor can
perform their functions before the complete organization of their
commands.
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Answering your inquiry as to whether the Governor has authority,
under Section 5, to confer upon any officer other than those designated in Section 16, the right to administer oaths in the enlistment of recruits, I have to say that the Governor has no · such
-authority. No one can be vested with the right to- administer oaths
except by the Legislature.
Section 153 of th~ :Nationl Guard Regulations provides that those
officers may administer oaths who are so authorized by the laws
of the State, and the question, therefore, is confined to an interpretation of Section 16 of the Act of May 3, 1915, above referred to.
Under that Section, a general, field or administrative staff officer
could administer oaths to recruits for any organization, but when
you come to the class below general, field, or administrative staff
officers, this Section gives authority only to "the commanding offi~ers
of companies"- to administer oaths ((for their respeotive organiza-

tions."
Therefore, I advise you that an officer below the rank of general,
field or administrative staff officer, could not be detailed under
Section 330 of the National Guard Reg11lations to administer the
oaths in the enlistment of recruits for company organizations.
"\Vho, then, are "commanding officers of companies"?
A Second Lientenant may be a commanding officer in the absence
of the First Lieutenant, and Caritain. A First Lieutenant is a
commanding officer in tlw absence of the Captain. , When an oath
is to be adminiRterPd to .a rPcrnit, the officer in command at the
time is the commanding officer.
It is not necessary that all oaths in the enlistment of recruits
for company organizations should be administered by the Captain.
In order that there should be no question as to whether a First or
Second Lieutenant is the commanding officer at the time of administering the oath, I suggest that, when the jurat is signed by a
First or Second Lie11tenant, .in addition to indicating his rank, he
E'hould add the words ''commanding Company F'', etc., as the case
may be.
Very truly yours,
WM. M. HARGEST,
Depiity Attorney General.
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ENLISTMENTS IN THE NATIONAL GUARD.
The Adjutant General is ad~ised as to what constitutes a second or third enlist·
ment, for the purpose of computing the pay of men in the National Guard.

Office of the Attorney General,
Harrisburg, Pa., May 26, i920.
General F. D. Beary, Adjutant General, Harrisburg, Pa.
Dear General: Some time ago you requested an opinion of this
Department as to what constitutes a second or third enlistment for
the purpose of computing the pay of men in the National Guard, and
you presented a typical case, as follows:
Sergeant Al])ert Krauss enlisted fo the Nation,f!.l qJiard Ma_rch 17,
1915, and .served on the M exiean Borde~. -. He w~~ disch~rged from
the National Guard on August 5, 1917; an.d, drafted by _the President
as a National Guards:i;i;ian unde_r th_e _NayoniiJ; .De~~nse Act.
the
ordinary course his . enlistment in tht( .N ational Quard for a~tive
duty would have expired l\!arch 16, 1918, and he would ha,ve been
furloughed to the Reserve for the remai:p.ing three years of his_e_nli!3tment. However, he remaine_d in active service under the Federal
Gcwernment uritil May 20, 1919. In September 1919 he re:enlis~d .in
the National Guard and the question is whether the re-enlist:nient
wili -b~ his second or third enlistment. .
,
,. ··

In

By reason of the war, the National Guard was reorganized in
Pennsylvania under the Act of May 3, 1917, P. L. 113. Section 32
of this Act provides, in part, as follows :
"Each enlisted man who, after having served three
years with the colors, shall continue in service with the
colors, shall be entitled to and receive additional pay,
to the rate heretofore named in this section, of twenty-five cents per day while ser.ving with the colors the balance of his original enlistment, and, a like amount for
the first three ·years. of any re-enlistment."
Section 40 of the Act of April 9, 1915, P. L. 80, which provided
for the organization of the National 9-uard, provided, in part, as
follows:
. ; 'IEach enlisted man, except ,the chief musician, re- .,·.
gimental band, after having served one full term of. _en-" _
listment of three years, and who re-enlists within tkilrty
day.</ from expiration of p:r:eviou-s enlistment, shall be
entitled to and .receive additional pay, at -the rate of
twenty-five -cents per day for his second, and a like
amount for his third, term of consecutive enlistment."
15tt

22(-i

OPINIONS OF 'l'HE ATTORNEY GENERAL.

Off. Doc.

I understand that under the regulations of the Federal Govern·
ment, an enlisted man must re-enlist within thirty days of the expiration of his previous enlistment to get the pay privileges of a
r~-enlistment.

The Act of 1915 was repealed, in terms, by the Act of 1917, above
referred to. Under both the Act of 1915 and the Federal Regulations, it was necessary to enlist within thirty days, in order to secure
re-enlistment privileges, but the Act of 1917 strilies out the requirement for re-enlistment within thirty days, and also the requirement
for a "consecutive enlistment," in order to secure .the additional
pay.
I am, therefore, of opinion that it is not necessary to re-enlist
within thirty days of the expiration of a previous enlistment to
secure re-enlistment privileges.
Sergeant Krauss served "with the colors" his full term of three
years, and also served with the colors so much of the reserve period
of his enlistment as he could. Upon being discharged from the
United States Army, he made an application to re-enlist in the
National Guard. Having served from March 16, 1918, to May 20,
1919, "with the colors," which was a part of the period remaining
to the reserve in his regular enlistment, I am of opinion that such
service should entitle him to the additional pay of twenty-five cents
per day, and that he is entitled to an additional amount of twentyfive cents per day under his present enlistment. In other words,
his present enlistment should be considered his third enlistment.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney Geneml.

IN RE FEDERAL TAX.
A pool table donated by publk-spirited citizens to a state armory which is
supported by funds appropriated by the Commonwealth is exempt from a Federal
tax.

Office of the Attorney General,
Harrisburg, Pa., ,T uly 15, 1920.
Honorable Benjamin ,V. Demming, Secretary State Armory I:oard,
Harrisburg, Pa.
Dear Sir: This Department is in receipt of your communication
of the 13th instant, inquiring whether a tax of ten dollars upon a
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pool table located at the State Armory, at Mount Pleasant, Pa.,
should be paid to the United States Internal Revenue Department.
I understand that public spirited business men of the community
donated a pool table to Company E, Tenth Infantry, Pennsylv.a nia
National Guard, for use by the members of the Company; that the
table is located in the State Armory, at Mount Pleasant, Pa ..• title
to which . Armory is in the Commonwealth of Pennsylvania; that
the Armory Board of Pennsylvania, which is charged by law with
the care and regulation of all State Armories, acts also as Custodian
and Trustee of all furniture and furnishings within them; that the
powers and duties of the Armory Board are exercised and discharged in each locality by and through a local Armory Board; that
the Local Armory Board is authorized to rent the Armory and to
apply the rentals received therefrom, for the purpose of furnishing
and of maintaining the furniture therein, accounting quarterly to
the Armory Board of Pennsylvania for all moneys so received and
disbursed; that moneys for the repa:ir and maintenance of the pool
table in ql.1estion will be provided as and when needed · out of the
excess rentals in the hands of the I~ocal Armory Board; that the
duty of caring for the table is upon the Janitor of the Armory,
whose salar.v is paid out of moneys appropriated by the Legislature
.for repair and maintenance of Armories, suP'plemented, if necessary,
by rentals received by the Local Armory Board.
The Federal Revenue Act of 1918, approved February 24, 1919,
provides in Title X, Section 1001, inter alia, as follows:
"That on and after January 1, 1919, there shall be
levied, collected and paid annually, the following special
taxes ........ (8) Proprietors of bowling alleys and
billiard rooms shall pay. ten dollars for each alley or
table. Every building or place where bowls are thrown
or where games of billiards or pool are played, except
in private homes, shall be regarded as a bowling alley or
a billiard room, respectively."
Regulations No. 59, promulgated and approved by the Commissioner of Internal Revenue on ,January 3, 1920, provide in Article
28, inter alia, as follows:
"Proprietors of bowling alleys and billiard and pool
tables in clubs, Y. M. C. A. buildings, hotels, fraternity
houses . lodge rooms, State armories, fire houses, and
simila~ places, are subject to special tax unless the bowling alley or billiard and pool tables are supported out of
funds contributed by a State or a subdivision of a State
........ The person for the time being in possession or
control of a billiard table or bowling alley is prima
facie the proprietor of the alley or table and liable to
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the special tax even if the property and ultimate control ·
of the table and place where it is located are in someone
else."
·
·
This Regulation expressly exemptS a pool table which is "imp·
ported out of funds contributed by a St~te, or a subdivision of a
State." If the pool table in question is · so supported, . it. is_, by the
terms of the Regulation, exempt from taxa.t ion, and such .exemption
renders unu'ecessary any _consideration of th~ lifilitation of the Fed·
eral taxing power which prevents the Federai goverp.meri.t from lay·
ing taxes upon the property, means, agencies, or instrumen~ap~~es
of a State Government.
·
·
·
The "support" of a poo_l table consist~ in providing !or its repair
and for the replacement of p.ecessary parts or accessories wb.ich ,have
been broken or lost; and in providi~g for the care and ~ttendon
Of a Janitor who shall keep the table covered when not in l,lSe, clean
it, and prevent unauthorized persons .from using it, or malidous
and mischievous persons from damaging or destroying it.
what funds is this "support'; provided in the present ca!;]e?
·
Th~ : title to the Armory at 'M:ount Pleasant fa in the Common·
wealth. 'Its care and management have been committed to · the
Armory Board. The Aet of May il, 1905, P. L. 442, provides: ' ·
"Section 5. That the Armory Board, hereby . appointed, shall also constitute a Board for the general .
management and care of said armo1·ies when established~
and shall have the power to adopt and prescribe rules
and regulations for their management and government,
and formulate such rules, for the guidance of the organi·
zation occupying them, as may be necessary and desir·
able."
Acting under the powers vested in it by the Act just. quoted, the
Armory Board on February 11, Hl16, approved general rules and
regnfations for the . government of State armories, . which . provide,
inter alia, as follows :

:from

"2. The control of armories owned bv the State shall
be entrusted to a Local Armory Board, consisting of the
two senior officers of the troops quartered '· therein,
etc........ . ."
"10. The Local Armory Board in charge of such
armory, subject always to the approval of the command·
ing officer of the Regiment and the Adjutant General,
and under such restrictions as may be prescribed by
the Armory Board, may rent out, or lease, any armory
owned and controlled by the State of Pennsylvania, pro·
viding that such lease or rental shall not in any way
interfere with the military usages of such armory; and
that all moneys received for rentals, and all expendi·
tures made on account of the maintenance of the armory
shall be accounted for quarterly by the Treasurer of the
Local Armory Board in like manner as maintenance
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moneys are accounted for; the account to be on blank
form to be provided by the Armory Board under such
further regulations as the Board may prescribe."
The funds received ~y the Local Armory Board from rentals of
the Armory, are State funds and are under the control of the Armory
Board. Opinions of the Attormy General, 1909-1910, page 304.
Under the law and the rules and practice of the Armory Board
of Pennsylvania, any repairs or replacements to the pool table in
question will be provided for when necessary, out of rentals received
from the Armory. The services of the Janitor who will care for
the table, will be paid out of specific appropriations by the legislature.
It thus appears that the pool table in the State Armory at Mount
Pleasant, Pa., is supported by funds contributed by the Commonwealth of Pennsylvania and you are, therefore, advised that under
the rulings of the United States Internal Revenue Department, no
Federal tax is due or payable thereon.
V Pry truly yours,
GEORGE ROSS HULL,
Deputy Attorney General.

OPINIONS TO THE STATE HIGHWAY
COMMISSIONER

(231)
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OPINIONS TO THE STATE HIGHWAY COMMISSIONER.
ABANDONED RIGHTS OF

W.A.Y.

The_ .A.c.t , of July 18, 1917, P. L . 1040, entitled "An act relating to the asse.ssment
and payment. of damages to owners of property abutting . on State highways in
·certaiI). counties damageµ by a chauge of the existing lines and locati~n of ~uch
State highways," etc., does not apply to the taking over of abandoned ri~hts of way
of canal companies or of railroad or railway companies under the .A.ct df Jult 7,
1913, P. L. 687, as amended by the Act of July 11, i1917, P. L. 811; tbe ·State, and
not the E:Onb.ty, is, th.erefqre, liable for such .damages.

Office of the Attorney General;
Harrisburg, Pa., March 4; 191!1.
Honorable Joseph W. Hup.ter, First Deputy State Highway Commissioner, Harrisburg, Pa.
Sir: There has bee~ received by this Department your _cplllm1~ni
cation of, February 26th, 1919, inquiring whether the provisio:ns .of
the Act of July 18, 1917, P. L. 1040,
·
· -- ·
"Relating tq the as~essment and payment of da~agef'!
to owners of. property abutting on State highways, in
certain comities, damaged by a change of the existing
lines and location of such' State highway; imposing certain powers and duties upon the Highway Commissioner
and the county c.ommissioners; and providing for the
. payment of such damages by such counties."
ilpply to the taking over of the rights of way of canal companies,
'a nd ' of railroad and railway companl.es, that have been aba)\d·oned
or that have not been built upon; for the use of the State Highway
'Department for the purpose of locating and constructing State highways, under the provisions of the Act of July 7, 1913, P. ·L. 687, as
amended by Act of July 11, 1917, P. L. 811, in so far as a county is
liable ·for · the payment of' damages ascertained by condemnation pro·ceedings or otherwise.
- The first section of the Act of July 7, 1913, P. L. 687, authoriZes
the State Highway Commissioner to take over, in his discretion, for
the use of the State Highway Department (1) any abandoned canal,
or any part thereof that is no longer used for the purpose for which
it was intended, except where such abandoned canal is used or occupled -by a railroad or railway in actual operation; or . (2) any
abandoned right of way of a railroad or railway, and rights of way
of railroads that have not been used, occupied or built upon for · a
period of not less than five years; for the purpose of relocating pub.lie highways, constructing tbem as State highways, when such
abandoned canals and rights of way extend in the same general direction as that of the State highway originally projected.
(233)
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The second section of the same Act provides the method of procedure to be followed by the Highway Commissioner when he decides
to exercise the authority vested in him by the first section of the
Act. He must first endeavor to purchase the rights of way by amicable agreement with the owner or owners, and if a fair and reasonable
price, which shall be approved by the Governor, for the right of way
or part thereof can not be agreed upon, he is authorized to proceed
to secure the right or rights of way under the methods provided
for in the ninth section of the Act of May 31, 1911, P. L. 468, as
amended by the Act of June 1, 1915, P. L. 691, to condemn and take
over turnpike roads; toll roads and toll bridges. The Act of July 11,
1917, P. L. 811, merely changes the duration of the abandonment or
non-user, which shall be a prerequisite to the right of the Highway
Commissioner, to take over the canals and rights of way, and has no
bearing upon the question herein involved.
The Act of July 18, 1917, P. L. 1040, makes the proper counties,
instead of the State, liable for damages resulting from construction,
reconstruction or improvement of State highways in cases where a
change of existing lines and location is necessary. Its effect is to
change the law as declared in the sixteenth section of the Act of
May 31, 1911, P. L. 468, popularly known as the "Sproul Act", in so
far as it relates to the payment of damages in counties having a
population of less than eight hundred thousand inhabitants. From
an examination of the Act of July 18, 1917, P. L. 1040, and the sixteenth section of the "Sproul Act", it is obvious that the draftsman
of the former Act had this section before him. It is manifest that the
purpose of the legislation was to change the liability for damages
only in cases within the purview of the sixteenth section of the
"Sproul Act"- If the Legislature had intended to make a more
radical change in the law relating to the payment of damages, and
had intended to impose upon counties liability for damages resulting
from the taking over of abandoned rights of way of railroads, or
canals, it would have said it in language too clear to be misunderstood. The "Sproul Act" established a comprehensive system for
the construction, improvement and repair of State highways. The
sixteenth section of that Act is not the only section which deals
with the subject of damages resulting from the taking or injury of
private property. Its ninth section provides for the taking over of
turnpikes and toll roads, prescribes a method for condemning the
same and imposes liability for payment of the damages upon the
State.
The Act of July 7, 1913, P. L. 687, as amended, providing for the
taking over of the rights of way of abandoned canals and railw_ays,
as well as the "Sproul Act", were · in operation at the time of the
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passage of the Act of July 18, 1917, P. L. 1040. It is significant that
the proeedure for the taking over of rights of way of abandoned
canals and railways is · the same as the procedure for condemning
turnpikes under the "Sproul Act". The procedure for assessing
damages under the Act of July 18, .1917, P . L. 1040, is the same as
that provided in the sixteenth section of the "Sproul Act". _The
necessary conclusion is that the application of the Act of 1917, P.
L. 1040, is limited to cases arising under Section 16 of the "Sproul
Act", and that the Legislature did not intend to extend the liability
of counties for damages beyond cases covered by the sixteenth section of the "Sproul Act".
You are advised, therefore, that the provisions of the Act of July
18, 1917, P. L. 1040, do not apply to the taking over of the rights
of way of canal companies and of railway companies under the ~ct
of July 7, 1913, and its amendment, and that the State and not the
county is liable for damages resulting from the taking over of such
abandoned canals and railways.
Very truly yours,
ROBERT S. GAWTHROP,
First Doputy Attorney General.

STATE HIGHWAY DEPARTMENT.
Money r eceived by the State Highway Department, in the nature . of a refund
in diminution of the original payment made by the department for a specific purpose, is not money collected on behalf of the Commonwealth within the meaning
of the Act of May 25, 1907, P . L. 259. '.rhe fiscal officers should apply money
thus collected to the credit of th e State Highway Departmerut on the books.
If the State Highway Department collects from a wrongdoer the costs of repairing a state highway, made necessary by his acts, the money belongs to the Commonwealth generally.
Money forfeited by a contractor who failed to execute 'a road contract belongs
to the Commonwealth generally, not to the State Highway Department.
If the State Highway Department furnish es labor or materials, or both, to
another rlep artment, it cannot collect the money from the other department and
have it credit ed to the State Highway Department funds. Money paid out ot
the funds of the State Highway Department for labor or materials thus furnishea
is lost to th e department.

Office of the Attorney General,
Harrisburg, Pa., March 19, 1919.
Mr. W. R. Main, Auditor, State Highway Department, Harrisburg,
Pa.
Sir: This Department has received your letter of the 12th instant, asking to be advfaed "whether or not the State Highway De-
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partment is justified in considering cash refunds received by it,
which are in nature credits against a former .payment and not receipts of cash on behalf of the Commonwealth, as a proper deposit
to its advance account and ultimate . expenditure for the purpose for
which originally . appropriated."
,.
As .a basis for this request for an opinion you state the fa,cts in
eight separate cases in which money has been received by the State
Highway Department and paid into the Treasury of the Commonwealth.
Because we entertain the view that the fact in some of these cases
require an opinion which would not be applicable to, or controlling
under, the . facts in the other cases, and in order to enable us to
indicate more clearly the reasons for our conclusions and the. effect
thereof, we briefly state the facts .of each case as follows:
.

:

~1 '

No. 1 was a payment·'of $316.50 by Coxe B.r others and
Company, representing the expense to the State High:
way Department in .repairing a depression in State
Highway Route No. 170; caused by a mining operation
of Coxe Brothers ap_d, Company.
No. 2 was a refund' of.$22.58, representing an overpayment to an employe of your Department.
No. 3 was a refund· of $60.75, representing the value
of certain road Dil:~terials purchased by your Department and lost in railroad transit.
No. 4 was a refiHrd of $103.75, representing an overpayment for road materials which were short in weight.
No. 5 was a refund of $25.00 for demurrage charges
which were paid twice.
No. 6 was a cash receipt of $52.80 from the sale of
empty sacks whi~h had contained cement bought for
road work.
No. 7 was a forfeiture of $2,000.00 received from a
contractor who failed to execute a road contract
a warded to him.
No. 8 was a payment of $453.38 to the State Highway Department by the Board of Commissioners of
Public Grounds and Buildings, representing the cost of
labor and material furnished at the request of said
Board on work which said Board was required to perform on the approaches of an interstate bridge at
Morrisville.
Nos. 2, 3, 4, 5 and 6 are cases in which the money received by your
Department was strictly in the nature of a refund in diminution of
an original payment made by the Department for a specific purpose.
In all of these cases when the money was paid back to the Highway
Department it came back as it went out, as money which jn fact
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never had been used for the purpose for which it was appropriated
to the Department. The transaction in each case involved the repayment, as well as the original payment, and was not completed
uritil the refund was made. Then, only, it was that the actual cost
to· the Commonwealth and the proper charge against the funds of
the D(lpartment could be determined.
When your Department received these refunds the money was
not collected on behalf of the Commonwealth within the meaning of
the Act of May 25, 1907, P. L. 259, entitled:
"An act providing that the Secretary of the Commonwealth, * * * State Highway Commissioner, (and. other
officers) shall pay daily into the State Treasury, for the
use of the Commonwealth, all fees, licenses, fines, penalties, commissions, costs, and all moneys received or collected, on behalf of the Commonwealth, from any source
whatever, and providing for a settlement between each
officer and the Auditor General and State Treasurer in
reference thereto."
·
With no disposition to limit the scope of this most salutary statute,
we are satisfied, }J.owever, that the statute does not apply to the
cases above referred to, and does not operate to make the money refunded into the Highway Department in these cases money of the
Commonwealth generally. This money was received by the Highway
Department and pai,d into the Treasury ear-mark,ed for the definite
purpose for which it was originally appropriated. To hold otherwise would re~ult in depriviBg unjustly the Department of the use
of part of the money appropriated to it.
The Act above referred to was never intended to become the means
of unjustly depleting an appropriation made to any Department or
of cieprivi!lg that .Department of the use of all of the .money appropriated to it. The fi!:'!cal officers shouia therefore apply this, money to
the credit of the State Highway Department on the boo!Fs. Otherwise, by mere bookkeeping the Department will be deprived of what
belongs to it.
..
, This opinion must not be understood as' applying to any cas,e in
which the money receiVed by the Department and pai~ into · the
Treasury is not in the strictest sense a part of an originar payment
which has been returned or refunded to the Department.
The· facts of cases Nos. i, 7 and 8 clearly distinguish these cases
from the others. ·In them the money received by yoUP 'Departhient
and paid into the State Treasury was not parf of the origiual payment which had been returned or refunded. It' was not fo dimimition ·.of an original price or charge;
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In No. 1 the Department performed on a State Highway certain
repair work made necessary by a wrongdoer. It 1s the duty of the
Department to repair the State Highways whenever they require it.
If the Commonwealth has a cause of action against one who causes
damage to a highway and recovers the money, or if the Highway
Department collects it, the money belongs to the Commonwealth
generally. It is in no sense a refund.
In No. 7 where a contractor deposited $2,000.00 with his bid, and
forfeited the same as liquidated damages because of failure to execute
a contract with the Commonwealth, the repayment belongs to the
Commonwealth generally. It never was part of the money appropriated to the Department, is not in diminution of any original payment by the Department, and to ear-mark such money as State Highway money would have the effect of increasing the appropriation to
the Department to the amount of the money thus received.
The facts of case No. 8 bring it clearly within the principle applicable to Nos. 1 and 7. If your Department performs work or
furnishes material, or does both, for another Department, and pays
the bill, it can not collect the money from the other Department and
have it credited by the fiscal officers to the Department funds. There
was no obligation upon your Department to perform this work for
the Board of Commissioners of Public Grounds and Buildings, and if
officers of your Department in their discretion authorized the work,
they should have required the Department for whieh it was done to
pay the cost thereof. Any money paid out of the funds of your Department on account of such work is' lost to the Department, and
upon no principle can the money repaid by the other Department be
credited to your account.
The conclusions thus reached accord with the application of sound
business methods, and a strict interpretation of the Act of 1907,
supra. The effect is that appropriations to a Department shall ll_ot •
be unjustly decreased by mere bookkeeping nor increased by the credit
of payments clearly covered by the Act of 1907. A careful following
of the advice herein contained should enable you to differentiate
·easily cases falling within the two classes of cases of which you
state the facts.
You are advised, therefore, that in cases Nos. 2, 3, 4, 5 and 6 you
are entitled to have the fiscal officers of the Commonwealth give your
Department credit for the moneys paid into the State Treasury;
you are further advised that in cases Nos. 1, 7 and 8 the collections
by your Department and the payments into the State Treasury were
strictly within the letter and spirit of the Act of,1907, that the money
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was collected by your Department on behalf of the Commonwealth,
and on payment over became part of its general funds.
Very truly yours,
ROBERT S. GAWTHROP,
First Derputy Attorney General.

STATID HIGHWAYS.
If the construction of a State Highway, re-located under the Act of May 31,
1911, P. L. 468, requires the removal or demolition of a dwelling house in the
actual occupancy of the owner, the house may be moved or demolished.
If a dwelling house in the actual occupan.cy of the owner is within the lines
c•f a State highway, as re-located, under the Act of 1911, and the construction
of the highway requires its removal, the State Highway Commissioner should give
the owner· reasonable notice of his intention to remove !iJ.1~ emolish the same, and
upon failure of the owner to deliver possession of the house, so that the construction of the highway may proceed, the State Highway Commissioner may remove
or destroy the house.
Tb~ Fower lodged in the head of the Highway Department to exercise, subject
to the approval of the Governor of the Commonwealth, the right of eminent domain
for the Commonwealth is without limitation or condition.

Office of the Attorney General,
Harrisburg, Pa., September . 24, 1919.
Hon. Lewis S. Sadler, State Highway Commissioner, Harrisburg, Pa.
Sir: There was duly received by this Department your communication of the nineteenth instant relative. to the right of the ~hate
Highway Commissioner to remove or demolish a building located
within the lines of a State Highway and occupied by the owner
tlwreof as a dwelling house.
The following facts appear:
The hom;e in question is within the limits of the State Highway
as re-located in accordance with the provisions , of the '8th Section
of the Act of May 31, Hll 1, P . L. 468, and is occupied by the owner
thereof as a dwelling house. The road cannot be constructed in the
new location without destroying or moving the house. The Com·missioners of the County have endeavored to enter into an agreement
\Vith the owner of the property as to the amount of damage to be
paid to :him, and have been unable to make an agreement with him.
'l1he Highway Commissioner has proceeded with the construction of
the .highway, and a contract has been let for the construction of the
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portion within the lines occupied by the house: You ask & be
advised whether you have the legal right to remove the hou~. . .
The answer involves the extent of the sovereign power vested in
the Commonwealth to take private property for public use. The
power of the sovereign to take property under the r~ght of eminent
domain arises from the fact that title . to property is always held
upon the implied condition that it must be surrendered to the government ·when public necessity demands it, of which the government must be the judge. The sovereign may not only exercise the
right itself but may, and sometimes does, confer the rig~ upon
public corporations to be exercised for what constitutes a public
use. When the sovereign grants the right to a corporation organized
for public purposes it may limit the extent of the power or may exempt certain property from being taken. As an example of such exemption, unaer the Act of February 19, 1849, · P. L. 79, a railroad
company cannot take under the right of eminent domain ·a dwelling house in the actual occupancy of the owner without his consent.
But there is no silt~ limitation upon the s0vereign itself.
ln the · abse:p.ce of a limitation of the right in the fundamental
law the Commonwealth may take any private property for its own
use, being responsible only for making just compensation for the
same. As against the Commonwealth there is no exemptioll' of a
dwelling 'house actually in the occupancy of the owner. In the case
of "EXTENSION OF SECOND STREET IN COLUMBIA", 23 Pa.,
346, which was an appeal from the confirmation of a report of a jury
of view, which laid out a public road through a man's dwelling
house, Chief Justice Black said:

"Can a man's house .be demolished merely that the
public may have the benefit of a highway over the
ground? Undoubted)y it may if the road be indispensable and cannot be laid elsewhere. The interests of
individuals must yield to an overruling public necessity."
By the 8th Section of the Act of 1911, above. referred to, the
State Highway Comlllissioner, with the approval of the Governor,
is expressly empowered to divert the direction or course of a State
highway. When the legislature has thus expressly lodged in the
head of the ·Highway Department, subject to the approval of the
Governor of the Commonwealth, the power to exercise for the Commonwealth the right of eminent domain, the authority is without
limitation or condition.
Where by reason of increased business, it becomes necessary for.
a railroad to widen its road-bed for additional tracks, the Oompa:p.y
in building its road may, under the Act of March 17, 18691 P. L.
12, condemn a dwelling 1!.ouse.
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• RAILROAD COMP ANY, 210 Pa., 500.
SNYDER ·vs.
As the discretion vested fh the Board of Directors .of a .Railroad
Company in determining the necessity of locating a branch railroad is absolute, and not the suhject of judicial review by the
Courts,-PRICE VS. RAILROAD COMP ANY, 209 J?a., 81,-so is
the discretion of the State 'Highway Colilm.i ssioner when exercised
for the CommomvPalth under the authoTity of Section 8 of said Act
of ., Assembly · final and conclusive.
,
It follows, therefore, that the change of lines and lpcation of
a State Highway under the provisions of this Section of the Act may
be followed by ·construction of the highway within . the lines as re·
located. If ·the construction requires the removal or demolition of
a dwelling house in the actual occupancy of the owner, the house
may be moved or demolished.
You are advised, therefore, that you should give the owrier of the
house reasonable n9tice of your intention to move or demolish the
same, an.d upon failure of the owner to deliver possessi9n of the
house so that the contemplated construction of the hrighway may
proceed, you may move or destroy the h01;tse.
Yours very truly,
ROBERT S. GAWTHROP,

First Deputy Attorney qeneral.

AUTOMOBILE LIOENSE.
A licens.i to operate automobiles may be issued to a on.e armed ·man, provided
he ·has satisfied the State Highway Commissioner o.f the propri.e ty of g11antin·g
him a license.

Office of the Attorney G~neral,
Harrisburg, Pa., December: 18, 1919.
Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, State Highway Department, Harrisburg, Pa.
Dear Sir: I have your letter of the seventeenth instant asking
to be advised whether or not under Section 10 of Act No.. 283, approved June 30, J9Hl, a person with but <;me arm is .c onstrued· to be
phys~cally incapacitated or whether he can obtain a special license
provided for by tb,e said Section.
This Section of the Act referred to provides that certain persons
shall no~ oper:ate .. auy motor vehicle upon any public highway in
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this Commonwealth. Among the persons so prohibited are those
''physically incapacitated as defined in this Act." The same Section provide further that "any person who has lost the use of one
hand or both ........ shall be considered physically incapacitated."
If the provisions of the Act relatiYe to this character of physical
incapacity had ended at this point, persons who had lost an arm
might not operate motor vehicles upon the public highways of the
Commonwealth. 'T here is in the same section of the Ac:t, however,
g saving clause which is as follows:"Provided, That the State Highway Commissioner
may, at his discretion, issue a special license or permit
to a person who has lost the use of one hand only, upon
the receipt of such evidence or demonstration as shall
satisfy him that such person has had sufficient experience in the operation of a motor vehicle to enable
him to do so without endangering the safety of the
public."
There arises therefore your inquiry whether a special license or
permit may be issued to a person who has lost the use of his arm
as well as the use of his hand.
The physical incapacities defined in the Act are in rdation to
"hands," "feet," "eyesight" and "hearing." The use of these meru·
bers or senses is made necessary to qualify one to operate a motor
vehicle. It is a matter of common knowledge, however, that some
persons who have lost the use of an arm are competent operators
of motor vehicles. 'l'he evident intention of the Legislature was
to make it possible for such persons to continue to operate automobiles on the high"·ays of the Commonwealth, and to that end
that body lodged in the State Highway Commissioner the discretion
of granting a special license or permit to such persons after he has
r-eceived satisfactory evidence that such persons can operate a motor
lehicle without endangering the safety of the public. Jn referring
t.o this character of incapacity, the Act uses the words "lost the use
of one hand" and the word "arm" is nowhere used. There is sound
1·eason for this because the loss of the use of an arm includes the loss
of the use of a hand; and if the Act had used the words "loss of the
use of an arm," the loss of a hand only would not render one incapacitated. The hand is the important part of the arm in the operation of a motor vehicle. 'Vhen its use is lost, the use of the arm is
substantially destroyed. With this in mind, the Legislature used t:tie
word "hand" as including the word "arm" and not as distinguished
from it. A construction of thiR Section of the Act which distinguished between the loss of the use of a hand and the loss of the
use of an arm would be narrow and um·easonable and contrary to
the intent and spirit the1·eof. It would be sticking in the bark to
hold that the proviso above quoted authoriZ€s the State Highway
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Commissioner to issue a special license or permit to one who has
lost his hand at the wrist, but does not permit him to issue such
license or permit to one who has lost his arm at the elbow.
You are advised, therefore, that a license to operate a motor vehicle on the highways of the Commonwealth may be issued to a
person who has lost his arm or a11y part thereof, provided such
person has satisfied the State Highway Commissioner of the propriety of granting him a license.
Yours very truly,
ROBERT S. GA WTHROP,

First Deputy Attornery General.

SPEED WITNESSES.
In proceeding against violators of the speed provisions of the act of 1919, P. L.
678, the testimony of two witnesses is not required, except in cases in which the
.motor vehicle is timed on. a measured stretch of highway.

Office of the Attorney General,
Harrisburg, Pa., February 20, 1920.
Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, State Highway Department, Harrisburg, Pa.
Sir: I have your communication of the 16th instant, asking to
be advised whether, under the Act entitled "An Act relating to and
regulating the use and operation of motor vehicles, etc.," approved
June 30th, 1919, P. L. 678, the testimony of two witnesses is necessary to secure a conviction for the offense of driving a motor vehicle at a rate of speed exceeding that limited by Section 19 of the
Act. You refer me to Section 29 of the Act, and ask whether ~he
.p rovisions thereof apply in every case involving the violation of the
speed regulations of said Section 19.
Section 19 of the Act provides, inter alia, that
"no person shall drive a motor vehicle at a rate of speed
exceeding one mile in two minutes."
It further provides for a slower speed for commercial vehicles of
different classes. Section 29 of the Act provides as follows:"When the rate of speed of any motor ve'hicle is timed
on a measured stretch of any highway for the purpose
of ascertaining whether or not the operator of such
motor vehicle is violating the provisions of this Act,
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such time shall be taken by not less than two (2) persons, one of whom shall have been stationed at each end
of such measured stretch, and no convictions shall be
had upon the unsupported e".idence of one perE;on, and .
no such measured stretch shall be less than one-eighth
(Ys) of a mile in length."
The question arises whether this Section applies in all cases of
viola ti on of the speed provisions of the Act, or only in cases in
which the speed of motor ,-ehicles is timed on a measured stretch of
highway. I am of opinion that it applies only in the latter case.
The provisions must be interpreted in the light of its manifest purpose, which was to require that evidence of violations of the speed
limit upon a stretch of highway measured off for a trap should be
thoroughly reliable and accurate. Doubtless the difficulty, if not
impossibility, of one witness located at one end of a measured stretch
timing with accuracy the speed of a car moving over the same was
apparent to the Legislature. The safeguard found in this section
of the Act was inserted to meet this difficulty and insure that in
such cases convictions should not be secured, except upon the testimony of two witnesses, one of whom was stationed at each end of
the measured stretch. But the provisions of the section do not
apply where the speed is not taken over a measured stretC'h.. The
language thereof is not susceptible of such a construction. It is in
the nature of an exception to or a limitation upon the general authority conferred by the Act to punish those who violate its terms.
Its effect is merely to declare that, in the specific case referred to,
to wit: where speed is timed over a measured stretch, the amount
of evidence ordinarily requirefl to secure conviction shall not be
sufficient. It is to be strictly construed and limited to that which
is fairly within its terms.
This conclusion is consistent with settled principles of construction, and at the same time renders effective the general penal provisions of the Act as they relate to the speed at which motor vehicles
m·ay be operated on the highways. It is only in the more thickly
populated districts of the Commonwealth that it is practicable to
detect violators of the speed limitations of the Act by laying out
a measured course and placing a person at each end thereof. The
result of requiring this in every case would be that in the more remote sections of the Commonwealth motor vehicles could be operated
at an unlawful speed with impunity. There would seem to be no
reason why state or local officers using motorcycles or motor vehicles
equipped with accurate speedometers, should not detect, niake complaints against and secure convictions of violators of the Jaw in this
respect. I am clear that Section 29 does not prevent such a method
of procedure.
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You are advised, therefore, that in proceedings against violators
of the speed provisions of this Act of Assembly, the testimony of
two witnesses is not requirEd, e~cept ·in cases in which the motor
vehicle was timed on a measured stretc'h of highway.
Very truly yours,
ROBERT S. GAWTHROP,
l!'irst Deputy Attorney General.

MOTOR VEHICLES-LICENSE NUMBER-USED MOTOR VEHICLES.
The Automobile Division of the State Highway Department can assign a make.r's
number or an ~ngine number to a motor· vehicle in the hands of a dealer in used
motor vehicles, only when the motor vehicle is r egistered in the owner's name.

Office of the Attorney General,
Harriburg, f>a., February. 19, 1920.
J \ :i

I

:

~

Mr: Benj_ami~ G. Eynon, Register of Motor Yehicles,-: State Highway
Department, Harrisburg, Pa .
. .Sjr: There was duly received your communic::i,tion of the 11th
~n~tant, litSlrlng to be , advised whether,. t}le Automobile Division Of
. the);;ta;te l3Jghway ~epartment can assign a maker's ·number or. an
engine" number to a motor vehicle which is in the ' possession of a
deai~r in used ,motor vehicles without requiring the dealer to register
the motor vehicle in his name.
The answer to your inquiry involves the interpretation of Section
3 of the Act of Assembly approved June 30, 1919, P. L. 678, and
Section 7 of the Act of June 30, 1~19, ~' L. 702.
Section 3 of the former Act, entitled''An Act relating to and regulating the use and operation of motor vehicles" etc.
provides, inter alia, that no motor vehicle on which the manufacturer's number has been omitted, obliterated or defaced shall be registerable without special permit from the State Highway Commis·
sioner, and that before issuing a registration certificate for any such
motor vehicle the Highway Commissioner shall require information
as to the date of the purchase of such vehi~le, and the name and
address of the person fro~ whom .it was purchased, together with
satisfactory evidence that the number was not removed for the purpose of concealing the identity of SUGh vehiGle. It :provides further
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that the Commissioner shall require that a special number
nated by him shall be immediately stamped thereon.

d~sig·

Section 7 of the second Act referred to, and known as the Act regulating the sale and transfer of second-hand motor vehicles, makes
_it unlawful for any person to have in his possession any motor vehicle with the knowledge that any trade-mark, distinguishing or
identification number, manufacturer's number, serial number or mark
has been or is removed, defaced, destroyed or obliterated.
The main purpose of this Act was to break up the business of
trafficing in stolen motor vehicles, and to that end the Legislature
declared an automobile from which the maker's number or identification marks had been removed to the outlawed property, and that
it should not become the subject of barter and sale. This Act, however, makes no provision for remarking or renumbering the motor vehicle. The only authority for assigning a new number to a motor
vehicle is found in the Act first above referred to. It will be noted
that applicants for dealers, licen1'le do not ask for, and do not receive, registrations of particular cars. Their license is one permitting them to operate motor vehicles. The only method provided for
remarking or r·enumbering a motor vehicle is that provided in the
Act first referred to, which involves the registration of the vehicle
and an owner's license therefor.
· Under these circumstances you are hereby advised that your Department may assign a maker's number or an engine number only
in case application is made for the registration of the car under
Section 3 of the Motor Vehicle Act first referred to above. It is
only by pursuing this method that a motor vehicle from which the
numbers have been obliterated can become again the subject of barter
and sale.
Very truly yours,
ROBERTS. GAWTHROP,
First Deputy Attorney General.

AUTOMOBILE DEALERS' LICENSES.
Under section 9 of the Act of June 30, 1919, P. L. 702, a corporation incorporated under the General f'.-0rp~ration Law of Pennsylvania to "buy, sell, handle,
lease, repair, build an.d deal in all kinds of automobiles" is required to take out a
H~ense nn<ler the IA.ct of J 919, notwithstanding rth e purposr, of its incorpo1,ation.
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Office of the Attorney General,
Harrisburg, Pa., February 25, 1920.
Mr. Benjamin G. Eynon, Register of Motor Vehicles, State Highway
Department, Harrisburg, Pa.
Sir: I have your communication of the 20th instant, asking to be
advised whether the Fiat Motor Company is subject to the provisions
of the Act of June 30, A. D. 1919, P. L. 702, entitled "An Act regulating the sale, conveyance, transfer, or disposition of second-hand motor
vehicles", etc.
It appears that the Fiat Motor Company was incorporated under
the General Incorporation Law of this Commonwealth, ;ind that
its charter authorizes it to "buy, sell, handle, lease, repair build and
deal in all kinds of automobiles".

Section 9 of said Act of 1919 provides as follows :
"That after the fir.st day of July, one thousand nine
hundred and nineteen, it shall be unlawful, and it is
hereby forbidden, for any person to carry on or conduct
in this Commonwealth the business of buying, selling,
or dealing in used motor vehicles unless and until he
shall have received a license from the Commissioner
of Highways of the Commonwealth, authorizing the
carrying on or conducting of such, business .. . ...... .
Upon ' making such application the person applying
therefor shall pay to the State High way Commissioner
. a fee of one hundred dollars ($100.00)."
Section 10 of the Act provides that a violation of the provisions
of the said ninth section shall constitute a misdemeanor, punishable
by a fine of not less than three hundred dollars ($300.00), and not
more than one thousand dollars ($1,000.00), or to imprisonment for
not less than one year or more than three years, or both, at the
discretion of the Court.
This Act is an exercise of police power of the State. It regulations are reasonable, and apply uniformly to all persons, whether
natural or artificial, engaged in the business undertaken to be regulated. Corporate charters and franchises are granted and accepted
in subordination to the police power of the State. As against this
power, which finds apprppriate expression in the maxim, salus POP"lli
suprema lex, the doctrine that a corporate charter is a contract, must
give way. Penna. R. R. vs. Braddock Electric Ry., 152 Pa. 116. The
above mentioned corporation took its charter subject to Section 3
of Article XVI of the State Constitution of 1874, which declare!)
that;
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"* ·* * The exercise of the police power of the State
shall never be abridged or so construed as to permit
corporations to conduct their business in such manner
as to infringe the equal rights of individuals or the gen.eral well-being of the State."
Section 10 of Article XVI provides thus:
·"The general Assembly shall have the power to a,lter,
revoke or annul any charter of incorporation now existina-. and revoking at the adoption of this Constitution,
or"'any that may hereafter be created, whenever in their
opinion it may be injurious to the citizens of this Commonwealth, in such manner, however, that no injustice
shall be done to the corporators."
The power to annul a charter of a corporation clearly embraces
the lesser power to regulate the business of such corporation. Persons and property of all kinds are subject to general restraints and
burdens in order to secure the welfare and prosperity of the State
at large. The interests of the few must yield to the wants of the
many.
Commonwealth vs. Ho ck Mutual Beneficial Association, 10
Phi la. 554.
The ·right _to subject private corporations to such new regulations
as the general welfare demands is discussed in an illuminating and
convincing manner in Cooley's Constitutional Limitations, 7th Ed.
page 836 :
"Altho.u gh these charters are to be regarded as contracts, and the rights assured by them are inviol~ble,
it does not follow that these rights are at once, by
force of the charter-con tract, removed from the sphere
of State regulation, and that the charter implies an
undertaking, on the part of the State, that in the same
way in which their exercise is permissible at first, and
under the regulations then existing, and those only,
may the corporators continue to exercise their rights
while the artificial existence continues. * * * * .the
rights and privileges which come into exist~nce under
it are placed upon the sa me footing with other legal
rights and privileges of the citizen, and subject in like
manner to proper rules for their due regulation protec'
·
tion, and enjoyment."
It was held in People, ex rel. Larrabee, vs. MU!lholland, 82 N. Y,
324, that a corporation incorporated under an Act of Assembly was
subject to a municipal ordinance requiring licenses for persons engaged in peddling milk in the city. The Court, in their opinion, say
that the Act of incorporation did not so much give the right or
privHege to sell as it declared .the purpose for which the corpora·
tion was sought, and awarded to it the right to do as a corporation
that which any natural :person might do without it. The mere
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coming together as corporators gave the persons making the association no more right as a corporate body within the bounds of the
city than' every one of them already had as individuals.
In view of the principles and decisions referred to · there can be
no doubt that the Fiat Motor Company, created and formed to
ca:rry cm a business already lawful and proper to be engaged in by
natural person,s, is as. much subject to, and affected by, the aforesaid Act of 1919 as a natural person. This conclusion is in harmony
with the opinion of Deputy Attorney General Collins, rendered February 2, 1916, holding that the Seamen's Boarding House Association of the City of Philadelphia, incorporated by the Act of 1865, P.
L. 613, is subject to the Act of 1915, P. L. 888, regulating the business of employment agents.
You are advised, therefore, that the Fiat Motor Company is not
exempted by its charter from the provisions of the said Act of 1919,
and that your officers should institute proceedings against it if it
continues to refuse to ta}rn out the license .as provided in Section 9
of the Act.
Very truly yours,
ROBERTS. GAWTHROP,
First Deputy Attorney General.

MOTOR . VEHICLES.
Under Section 13 of the Act of June 30, 1919, P. L. 678, the power lodged in
the Commissioner of Highways, to suspend the license of an ow,ner, operator or
paid driver of a motor vehicle, upon the sworn statement of two reputable persons
that such owner, operator or paid driver had been involved in. an accident resulting in injury to person. or property and that such accident had been the result
of recklessness or carelessness on the part of such. licensee, . is discretionary and
should be · exercised with great care.

Office of the Attorney General,
Harrisburg, Pa., June 22, 1920.
~Ii'. Benjamin G. Eynon, Registrar of Motor Vehicles, State High-

way Department, Harrisburg, Pa.
Sir: I am in receipt of your communication of the 16th instant,
asking to be advised whether, under the authority granted to the
State Highway Commissioner under Section 13 of the Act of 1919,
P. L. 678, entitled'·

"An Act relating to and regulating the use and operation of motor vehicles" e;tc.J
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approved the 30th day of June, A. D. 1919, the State Highway
Commissioner is obliged to suspend the license issued to any owner,
operator or paid driver of a motor vehicle, when be bas been furnished with sworn statements of two reputable citizens, reciting that
said owner, operator or paid dri\'.er has been involved in an accicfont resulting in injury to person or property, and that such accident was the result of recklessness or carelessness on the part of
the licensee.
Section 13 of the Act provides as follows:
"The State Highway Commissioner may refuse to
issue a license to any applicant who is shown by proper
evidence to be a reckless or careless operator endangering the safety of the public, or an habitual violator
of the provisions of this act.
"He may also revoke or suspend the license issued
to any such person, upon hearing before the commissioner or his representative, after due notice in writing
of the proposed action and the grounds therefor has
been mailed to the licensee at the address given in his
- application.
"The State Highway Commissioner may, upon investigation, suspend the license of any owner, operator, or
paid driver, who has been involved in an accident re·
sulting in injury to person or property, upon the sworn
statement of two reputable persons that such accident
was the result of recklessness or carelessness on the
part of such licensee, and, after a hearing before the
commissioner or his representative, shall annul the
license issued to such person if the evidence justifies
such action."
In addition to the power to revoke or suspend a license to operate
a motor vehicle after notice had a hearing, the third paragraph .of
the section lodged in the Commissioner the power to suspend, upon
investigation and without a hearing, the license of an owner, operator or paid driver who has in fact been involved in an accident
resulting in injury to person or property, provided there has been
furnished to him sworn statments of two reputable persons that su<:h
accident was the result of recklessness or carelessness on the pa1t
of such licensee.

"While the power to revoke or suspend a license to operate· may be
exercised after notice and a hearing, the power to suspend may,
and under certain circumstances should be exercised without a
'
hearing. It is evident that the words "suspend"
and "revoke" are
used advisedly, and that the word "suspend" does not carry with
it the meaning of the word "revoke". T-o "revoke" is to annul per·

No. 7.

OPINIONS OF 'L'Fi:E NITORNEY GENERAL.

251

manently, to terminate. To "suspend" is to temporarily take away
the right to oper~.te. The greater power of revoking a license may
he exercised only after a hearing. The lesser power of suspending
a license may be exercised after investigation and the furnishing
of the sworn statements, without a hearing.
Specifically answering your question, therefore, you are advised
that the Commissioner is not obliged to suspend the license of any
owner, operator or paid driver, although an accident of the character described has happened and the sworn statements have been
furnished. The power lodged in the Commissioner is a discretionary
nower. Each case should be decided in the lig-ht of its peculiar
facts. Because the action is taken without a hearing, it should be
exercised with great care and result from a careful investigation and
deliberate judgment.
Very truly yours,
ROBERT S. GA WTHROP,
Fifrst Deputy Attorney General.

IN RE SALES OF AUTOMOBILES.
The .A.ct of June 30, 1919, P. L. 70, known as the Automobil•! Act, applies to
sales of cars made by a sheriff in obedience to a writ of execution. In such sales,
the sheriff may m~ke the "vendor's affidavit,"

Office of the Attorney General,
Harrisburg, Pa., September 16, 1920.
Hon. Lewis S. Sadler, State Highway Commissioner, Harrisburg, Pa.
Sir: This Department is in receipt of your letter of recent date
enclosing a communication from the Office of the Sheriff of Philadelphia inquiring whether the provisions of the Act of June 30, 1919,
P. I.... 702, apply to second-hand motor vehicles s·o ld by a sheriff in
obedience to .a writ of execution. The specific case before him is this:
An automobile owned by A was registered in the name of B. C
secured a judgment against A, issued a fi. fa. thereon and directed
the sheriff to levy upon the automobile as the property of A. After
levy and before sale thl! sheriff learned that the car had been registered in the name of B. B has not filed with the sheriff any claim
of property, Both A and B decline to execute the "vendor's affidavit"
required by the Act of Assembly referred to, and 0 is urging the
sheriff to sell.
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The sheriff is of the opinion tha.t the Act should be construed so
as to exclude from its provisions .s ales made hy him in obedience
to a writ of execution, for the following reasons: (1) That he can.not compel either A or B ·to execute the "vendor'·s affidavit," and (2)
that the sheriff cannot make the "vendor's. affidavit." . He adds,
that owing to the fact that the automobile !s registered in the name
of a person other than the judgment debtor, he "cannot comply with
the act without subjecting himself to greater responsibility than the
law should impose upon him.n . .
Notwithstanding these apparent ·difficulties I am of the opinion
that the act applies to execution sales, for four reasons: (1). The
words of the statute are . clear . and leave no ro.om for the creation
of an exception by construction, (2) to except execution sales would
in a measure defeat the purpose of the act and would afford a means
of evading it, (3) the reasons assigned for accepting execution sales
would require the exception of sales by bailees having a lien for
repairs or storage, by receiv·e.rs, by trustees in ~bankruptcy, by
executors and administrators, and (4) the difficulties resulting from
the application of the act to sµch ·s ales are apparent rather than
real.
(1) The words of the statute are clear. Section 2 defines the
transactions to which the act shall apply, in the following words:
"That . . .... it shall he unlawful for any person to
sell, corwey, transfer, or pass title to any used motor
vehicle, unless he shall, a.t or before such sale, conveyance, transfer, or passage of title, deliver to the vendee,
buyer, or transferee thereof, a full description of such
used motor vehicle, in duplicate."
There can be no doubt that the words "unlawful for any person
to sell, convey, transfer, or pass title," in their ordinary meaning
include a sale by a sheriff under a writ of execution, and I am of
the opinion that they should be literally construed. "When words
admit ·of but one meaning, court is not at liberty to speculate upon
the intention of the legislature, or to construe ari act according to
its own notion as to what ought to have been enacted." Endlich on
Interpretation of Statutes, p. 10.
In the application of fi'irst Presbyterian Chwroh, 107 Pa. 543, there
came before the court for the construction of an Act of Assembly
which provided that it shall he lawful for the Court of Common Pleas
to "change the name, style, and title of any corporation within their
respective counties," provided that no proceeding for such ·purpose.
shall be entertained bY the courts until notice of such application is'
given to the Auditor General. l't was contended that this act did not
apply to religious corporations for the reas·on that such corporations
were not, under the existing law, required to register with the Audi·

a
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tor General and were not subject to taxation. To apply the act to
religious ·corporations would require the filing with the Auditor
General of n0<tice of an aniendinent to a charter of the existence of
which he had no previous knowledge. Notwithstanding the apparent
'uselessness of the requirement, the Supreme Court wete of opinfon
that the words "any corporation" inclu.ded religious corporations
·and they declined to create by construction any exception of a class
which cleady fell within the words of the act. Mr. Justice Gordon
speaking for the court said, (p.547)
"Whether wise or unwise, such is the statute, and we
can neither amend nor. disregard it."
In ~ittsburgh v. Kalchtha~er) 114 Pa. 457) the question was raised
whether an act .which a.uthorfaed the city to levy an annual tax upon
_"goods, wares and merchandise and upon all articles of trade and
commerce sold in said city," permitted the imposition of such tax
upon a _b utcher who slaugbtered his own cattle and sold the meat
at a stall in a public market which he rantJ0d at an annual rental
from the ~ity. The court below was of the opinion that the idea
of ip.cluding within the act sales made at such stalls was "so incon,sistent w~th the idea of a public market that it is noit to be presumed
the Legislature so iD;tended." .The Supreme Court, however, differed in
its view. Mr. Justice Green speaking for that court said, (p. 552)

" . . .. we think it is .al ways uns:afe to depart from the
plain and literal meaning of the words · contained in
legislative enactments out of deference to some supposerl
intent, or absence of intent, which would prevent the
application of the words actually used to a given subject. Such a practice is _re3<11Y substituting the theories
of a court, which may, and often do, vary with the per:
sonality of the-- individuals who compose it, in place
of the express words of the la-w as enacted by the lawmaking power. It is a p;ractice to .be av<0ided. and .not
,.~oll<>:we<V' .
"When a statute makes' no exceptibns, the courts 'c an make none."
Endlich on Interpretation of -Sbatutes) p. 23. To the same effect is
, County of Erie v. Commissioner of Wate.r Works, 113 Pa. 36d.
-. .(2) To except execution sales would, in a measure, defeat the
purpose ·Of the act, and would furnish a means whereby its provisions
could be evaded. By this act the legislature intended to require that
a record be made of all sales of used motor vehicles. This record
Wtas designed to prevent thefts by making it more difficult for thieves
to dispose of stolen cars and more easy for owners· to trace and locate their property. To this end the act provides, in Section 2, that
the person transferring title s hall make and deliver to t he trans1
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feree an affidavit in duplicate describing the motor vehicle and'.
stating how he acquired title to it; and in Section 3, that the transferee shall make a similar a.ffidavit in duplicate, shall obtain the
duplicate affidavits made by the transferor, and shall file one copy
of each in the office ·Of the State Highwiay Commissioner and the
other with the Chief of Police or Clerk of the Court of Quarter
Sessions. In addition to recording these affidavits, the State Highway Commissioner is directed to record every report of a stolen
motor vehicle in such manner as will enable him to notify the owner
immediately if application be made for the registration of that
vehicle.
If the act ·be construed so as to exclnde execution sales the rec·o rds
in the State Highway Department will, 'to the extent of such sales,
be incomplete. The very case presented to the sheriff furnishes an
example of the mischief of such a construction. I...et us suppose that ·
A, the judgment debtor, had stolen the car levied upon from B, who
had no knowledge of its whereabouts. If the purchaser at sheriff's
sale is required to file a description of the car, together with a statE>·
ment of the origin of his title, this requirement will probably lead
to the restoration of the property to the rigMful owner and incidently it will lead purchasers, in advance of such sales, to inquire
into the title of the judgment debtor. Both are results which the
legislature desired to accomplish. If on the other hand the purchaser
is not required to comply with the act, its purpose will to that extent be defeated and the judgment debtor will have succeeded in
evading the provisions ·of the act. Such procedure by a thief is
perhaps not probable, but I am of the opinion that the legislature
did not intend that it should be possible.
"An interpretation is never to he adopted that would defeat the
purp·ose of the enactment, if any other construction be found which
its language will fairly bear and this applies to penal as to other
statutes." Endlich on Interpretatfon of Statutes, p. 352. "To carry
out effectually the object of a statute it must be so construed as to
defeat all attempts to do, or avoid in an indirect or drcuitous man11P1', that wh.'.ch it has prohibited or enjoined."
Id. JJ. 192.
(3) The reasons assigned for excluding execution sale's woultl
operate also to exclude sales by bailees for storage or. repairs. These
reas·ons, as presented to us, are that the judgment debtor will not
make the necessary affidavit and that the sheriff cannot. These
same objections apply with equal force to sales by bailees. Suppose
A leaves an automobile a.t the B garage for repairs. With used
cars this is not an infrequent occurrence. Upon presentation of the
bill A is unwilling or nnahle to pay, or perchance he may find that
he will be better off if he foreg·o the pleasure of his automobile than
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if he pay the b'ill. The remedy of the garage keeper is to sell the car.
A may decline to make a vendor's affidavit. Is the garage keeper to
be excepted from the act so that he may sell the car without furnishing the vendee the required affidavit? Snch construction would
certainly invite a confederacy between the auto thief and the unscrupulous garag_e keeper for the purpose of e~ading the r equirements
of the act. Furthermore, if the reasons assigned be valid, they would
also warrant the exception of sales by receivers, trustees in bankruptcy, executors and administriators. Under the authorities cited
and for the reasons given above, I do not believe that the l egislature
intended that such exceptions to the a.c t should be mad e.
(4) The difficulties in applying the act to execution sales are apparent rather than real. I am of the opinion that the Rheriff himself
may make the vendor's affidavit, and that he can furnish all the information required to be stated therein. The act r equires that the
person passing title "Shall ..... . deliver to the vendee, buyer, or transferee
thereof, a full des·cription of such used motor vehicle, in
duplicate. The said description shall include the name
of the manufacturer thereof, the horsepower of such
used motor vehicle, the number under which it was last
registered with the State Highway Department of the
0ommonwealth of Pennsylvania, or, if not so r·egisLered
in this Commonwealth, the name of the State wherein
it is so registered, and the number of the last register
ther~in, together with 1a full a.ceount of any numbers
and marks thereon which may identify or tend to identify the said motor vehicle."
'l'he sheriff having the motor vehicle in his possession can obtain
all this information. The section further provides :
" ... .. . The said duplicate description of such used
motor vehicle shall be accompanied by a written statement, also in duplicate, of the name or names and residence or residences of the bona fide owner or ·owner s of
such used motor vehicles from whom the person transferring the same derived title thereto or ownership
thereof. The residence or residences, so stated, shall be
by city, borough, township, or county, together with the
street and number or post-o·ffice address, if any, of sucli
former owner or owners, or, if there be no such addresses,
then by such description, designa.tion, or information
as may reasona·b ly fix the place or places, residence or
residences, o.f such former owner or owners, or the pla ce
where he, she, or they may be found, with his, her , or
their occupatfon and place of business or employment,
if employed by any other person or persons, and the
name of such employer, and shall also contain the date
a.nd place when and where the, -ownership of the said
n sed motor vehicle by the person transferring the !'lame
began, a.nd whether he acquired title thereto by purchase
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from such last owner, or in what manner he did acqnh:e
such title; such statement sh1all further set forth any
or all changes and alterations in the :finish, design, or
appearance of the said used motor vehicle which had
been made withh1 the knowledge of the person making
the staten1ent, and it shall be verified in duplicate by
his oath or affidavit."
If the words "bona fide owner . ..... from whom the person transferring the same derived title therebo or owne11ship thereof" be
construed to mean the person from whom the judgment debtor
purchased, it would in some cases be difficult for the sheriff to <Ybtain
this information. But we believe that in the case of an execution
sale, "the person transferring the same" may be construed to mea11
the sheriff, and the "bona fide owner" to mean the judgment debtOr.
The sheriff has a title to the goods levied upon. By vlrtue of the
levy he acquires a special property in them. He i•s entitled to exclusive possession and he may maintain tresspass or trover.
Tro,,,"illo v. Tilf01rd, 6 Watt8, 468; Lytle v. Mehaffy, 8 Waitts, '26"1,1
Walsh v. Sell, 32 Pa,. 1'2 ,· Dwncan's Appeal, 37 Pa. 500; Weidensau.l
t>.Reynolds, 49 Pa. 73. This title ts acquired without the consent of
the debtor and by operation of the law, but it is nevertheless derived
from the d~btor. Upon sale the title of the sheriff, together with the
title remaining until that time in the judgment debtor, passes to the
purchaiser, who acquires the abs·olute property in the g-0oilil. Th.is
being true our construction does no violence to the language of the
act and affords a means of compliance with its terms in a class of
cases which, as we have pointed out above, are clearly within its
provisions.
I see no r eason why the judgment debtor should not execute the
"vendor's affidavit" if he be willing to do so, but I am of the opinion
that if for any reason an affidavit is not supplied by him, the sheriff
may execute it, describe the maclline, and name the judgment debtor .
as the person from whom he acquired title. Affidavits so made
should be accepted and filed by the State Highway Department as
a compliance with the act.
The remaining quei::tion suggested by the sheriff was carefully
'COnRidered before arriving at the conclusions ~xpressed herein, but
fo·a smuch as this question pertains solely to the conduct of his office,
this Dep:u·tment should not express any opinion thereon ..
For the re.-'ls·ons given, I am of the opinion (1) that the Act of June
30, 1919, P. L. 70, applies to sales made bv a sheriff in. obedience to
a Writ of execution, and (2) that in the ca.;e of such sales, ·the sheriff
·
may ma.ke the "vendor's affidavit."
Very truly yours,
GEORGE Ross· HULL,

Deznity Attorney General.
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AUTOMOBJLE LICENSES.
Under sec tion 7 of the Act of June 30, 1919, P. L. 678, a dealer may, for the
bona fide purpose of demonstrating to a purchaser or prospecti 1·e purchaser the

qualities and capacity of a motor-truck, lo ad it with merch andis>! and operate it
under the dealer's r egistration plates, either before or after a contract of sale has
been entered in to.

Office of the Attorney General,
Harrisburg; Pa., September 29, 1920.
M.r. Benjamin G. Eynon, Registrar of Motor Vehicles, State Highway Department, Harrisburg, Pa.
Sir: 'l'his Department is in receipt of your letter of recent date
inquirjng whether a dealer, in demonstrating a motor vehicle after
an agreement for its sale has been entered into, may haul a load of
merchandise therein and may operate the truck under dealer's registration plates. This inquiry presents two questions: (1) may a
dealer haul merchandise in demonstrating a motor truck under dealer's plates, and (2) may he make such demonstration after an agreement of sale has been entered into?
Section 7 of the Act of June 30, 191 9, P . L. 678, provides inter
alia, as fo~lows:
'•No person or persons shall use or permit the use of
the plates issued under a dealer's registration on any
• motor vehicle other t han those owned by such dealer and
operated by such dealer or his employes, or for any purpose other than demonstrating said vehicle to a prospective purchaser, or testing, or removing same from storage place, shipping point, or place of delivery, before or
after sale."
For the purpose of demonstrating a motor truck, it is doubtless
cases to demonstrate to the prospective purchaser
desirable in
the capaeity of the truck to haul a load of a certain bulk anc1 weig.ht
under certai~ test conditions. Operating the truck under such cond~tions is the best method of demonstrating it and is the best proof
of its capacity. I do not believe that the Legislature intended to
restrict a dealer to a demonstration of the truck without any load,
nor to require that the load should be composed of any particular
material. Doubtless a purchaser intending .to purchase a truck for
the purpose of hauling ice would like to see it operated with a load
of ice; while another, intending to haul ·f urniture, would be desirous
of : Seeing the truck demonstrated with a load of furn iture. The
portion of the Act quoted ought to be given a reasonable construction, and I am of the opinion that merchandise may be hauled in
a truck while it is being demonstrated to a prospective purchaser.

all
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Upon the second question, it seems that the language of the act
has left no room for doubt. The words are "demonstrating said vehicle * * * be.fore or after sale." A purchaser may enter into a .
contract of sale before 'he has seen any demonstration, or he may have
witnessed the demonstration of another tr·uck of the same make. In
either case, he may reasonably demand a demonstration of the particular truck offered to him before he accepts delivery of it as a performance of the contract by the dealer. If the dealer were not permitted to make this demonstration under his dealer's registration
plates, the truck would be registered by the purchaser who, if the
demonstration were unsuccessful, might never become the owner of
that truck. I am of the opinion that the Legislature did not intend
to forbid the making of such demonstration after sale.
I, therefore, advise you that a dealer, for the bona fide purpose of
demonstrating to a purchaser or prosp€ctive purchaser the qualities
and capacity of a motor truck, may load the same with merchandise
and operate it under dealer's registration plates either before or after
a contract of sale has been entered into.
Very truly yours,
GEORGE ROSS HULL,
Deputy Attorney· General.

IN RE MOTOR VEHICLE FINES,
A justice of the peace having found defendant guilty of violating the Motor
Vehicle Act of June 30, 19!19, P. L. 678, he has no alternative but to impose a fine.
He has no power to remit the fine and collect only his costs.

Office of the Attorney General,
Harrisburg, Pa., September 30, 1920.
Mr. Benjamin G. Eynon, Registrar of Motor Vehicles, State Highway Department, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your recent com·
munication inquiring whether, in a summary conviction for violation
of the provisions of the Act of June 30, 1919, P. L. 678 (Motor Vehicle Act), a Justice of the Peace may remit the fine or penalty prescribed by the Act, and discharge the offender upon payment of the
costs.
If the Justice of the Peace find the defendant guilty of the offense
charged, it is his duty to EmtP.r a conviction against him imposing a
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fine within the limits fixed by the Act with the alternative of imprisonment therein provided. He has no power to remit the fine
and collect only his costs. "A conviction (in a summary proceeding),
is equal to a verdict and judgmen t." Commonwealth v. Irwin, 3 Pa.,
L. J ~ 59; 1 Clark, 408. "The remission of a fine is an act of pardon
which is vested entirely in the Governor, and having once imposed
this penalty, the Magistrate cannot, by any act of 'his, relieve the
defendant from its payment." Hampton L. Carson, Attorney General, Official Opinions 1903"04, 106; 6 J. of P. 97.
Yours very truly,
GEORGE ROSS HULL,
Deputy Attorney General.

AUTOMOBILE LICENSES. No. 2.
Under the A.ct of June 30, 19,1 9, P. L. 678, a duly. authorized agent of an automobile manufacturer, who has been supplied with dies for the purpose of stamping
numbers upon ' motors to be used in automobiles of such manufacturer, may remove
a damaged motor, destroy the same and replace it with a new motor, stamping
thereon the number which appeared upon the old motor, without securing a permit
from the State Highway Commissioner.

Office of the Attorney General,
Harrisburg, Pa., September 30, 1920.
Mr. Benjamin G. JDynon, Registrar of Motor Vehicles, State Highway Department, Harrisburg, Pa.
Sir: This Department is in receipt of your letter of recent date
inquiring whether, under the provisions of the Act of June 30, 1919,
P. L. 678, an authorized agent of an automobile manufacturer, who
has been supplied by such manufacturer with dies for the purpose of
stamping numbers upon motors to be used in automobiles of such
manufacture, may remove a damaged motor, destroy the same, and
i·eplace it with a new one, stamping thereon the number which appeared on the old motor, without securing from the State Highway
Commissioner a permit under Section 3 of the said Act.
The "manufacturer's number" upon a motor vehicle is a mark of
identification. In some cases it is stamped upon a plate attached to
the boi!.y of the car, and is separate and distinct from the number on
the engine or motor. In other cases it is stamped upon the engine
nnrl is the onlv number which appears upon the car. In every case
it is the princfpal mark relied upon by the State Highway Commis-
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sioner to identify each car and distinguish it from others of similar
manufacture. It is highly important that this number shall not
be altered except in the manner provided by law. Accordingly, Section 3 of the Act referred to provides, inter alia, as follows:"No motor vehicle on which the manufacturer's number has been omitted, obliterated, or defaced, shall be
registerable without a special permit from the State
Highway Commissioner.
Before issuing a registration certificate for any such
motor vehicle, the Highway Commissioner shall require
information as to the date of purchase of such vehicle
and the name and address of the person from whom it
was purchased, together with satisfactory evidence that
the number was not removed for the purpose of concealing the identity of such vehicle. He shall require that
a special number designated by him shall be immediately stamped thereon. Such number shall be preceded
by the letter S, and followed by 'Pa.', and the registration will not be valid until this requirement has been
complied with."
Under these provisions, a motor vehicle which bears no manufacturer's number cannot be registered until it has been given a number
designated by the Highway Commissione1; and stamped upon it;
Such number then takes the place of the originai manufacturer's
number as the mark of identification of that particular vehicle. I
am of the opinion that a permit and the designation of a new number are not required in the case which you have before you. In that
case, the manufacturer who originally placed his number upon the
vehicle has authorized his agent, when replacing the particular part
of the machine which hears that number, to stamp the same number
upon the new part. Under such circumstances the number stamped
upon the new part is still the "manufacturer's number." It has not
been omitted, obliterated, nor defaced, nor does it appear that any
useful end would be subserved by requiring that such vehicle should
be given another number by the Highway Commissioner.
I am, therefore, of the opinion that the duly authorized agent of
an automobile manufacturer, who has been supplied with dies for
the purpose of stamping numbers upon motors to be used in automobiles of such manufacture, may remove a damaged motor, destroy
the same, and replace it with a new motor, stamping thereon the
number which appeared upon the old motor, without securing a
permit from the State Highway Commissioner.
Very truly yours,
GEORGE ROSS HULL,

Deputy Attorney General.

OPINIONS TO THE DEPARTMENT OF
AGRICULTURE
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OPINIONS TO THE DEPARTMENT OF AGRICULTURE

PAYMENT FOR ANIMALS DESTROYED TO PREVENT SPREAD OF
DISEASE.
The Livestock Sanitary Board should not pay institutions operated by the
State for cattle belonging to such institutions killed to prevent spread of disease.

Office of the Attorney General,
Harrisburg, Pa., June 11, 1919.
Dr. J. C. Marshal, State Vetuinarian, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your favor of recent
date.
You ask to be advised whether various State institutions should
be paid out of the deficiency appropriations recently made by the
present Legislature for animals which have been killed at the instance
of the State Livestock Sanitary Board to prevent the spread of
tubercu'losis.
I understand that during the year 1918 your Board ordered 174
animals belonging to the State, which were in the custody of various
State institutions, slaughtered to prevent the spread of tuberculosis.
'l'he question now arises as to whether you should pay out of the
deficiency appropriation made by the present Legislature to your institution the value of the animals which wEre killed while in its
custody, as provided by the Act of July 22, 1913; P. L : 92B.
Section 21 of that Act provides :
"Whenever, to prevent the spread of disease, it shall be
deemed necessary by any member, officer, or agent of the
State Livestock Sanitary Board, to cause any domestic
animal to be killed, the State Veterinarian may cause to
be paid to the owner o.f such animal two-thirds of the
fair market value thereof," etc.
The owner of the animals involved in this inquiry is the Commonwealth o.f Pennsylvania. The animals were in the custody of the
.institutions belonging to the State and maintained by the State.
These ~fate institutions are maintained by specific appropriations.
If the money representing the Yalue of these animals were to be
paid to the various State institutions, it would necessarily have to
be returned to the State Treasury. For these reasons it is impracticable to· make a payment out of one fund in the State Treasury into
another fund.
(263)
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I , therefore, a ddse you that payment should not be made by the
Livestock Sanita ry Board to these Yarious institutions owned and
operated by the State for the cattle which were killed at the instance
of the Livestock Sanitary Board.
Very truly yours,
Wl\1. 1\1. HARGEST,
D eputy A.Warney G.eneral .

DESTRUCTION OF .A.NIM.A.LS.
The Livestock Sanitary Board should pay th e Western P enitentiary for animals
which were order ed to be destroyed to prevent the spread of disease.

Office of the Attorney General,
Harrisburg, Pa., July 22, 1919.
Dr. C. J. Marshal, State Veterinarian, Harrisburg, Pa.
Dear Doctor:

Your favor of recent date was duly received.

You ask to be advised whether the Livestock Saniitary Board should
refund to the Western Penitentiary the amount required under the
Act of July 22, 1913, P . L. 928, because of animals ordered to be
killed by that Board, to prevent the spread of disease.
I have to advise you that the opinion of this Department of June
12, 1919, stating that the Livesiock Sanitary Board should nQt reimburse various State institutions which ''"ere exclusively maintained
by the State, applies only to such cases where the owner Qf the animals destroyed is the Commonwealth, and where such institutions
are maintained exclusively by the Commonwealth.
In the letter of Mr. J ames W. Herron, Assistant Superintendent of
Construction, which accompanies your r equest, it is stated:
"I would respectfully call your a ttention to the fact
that the cattle destroyed by the State Livestock Sanitary Board on account of tuberculosis at the New Western Penitentiary farm at Rockview were not purchased
by funds from any appropriation made by the State, and
consequently did not belong to the State; but to the
contrary are the property of the counties of the Western
District of Pennsylvania, having been purchased by the
said counties, and also maintained by them.".
Assuming this to be the fact, the opinion of June 12, 1919 does not
apply to the animals in the custody of the Western Penitentiary,
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which were ordered to be destroyed, and you are justified in paying
to the Western Penitentiary the amount authorized under the Act of
Assembly above, mentioned.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

CO-OPERATIVE AGRICULTURA L ASSOCIATIONS.
Under the Act of June 12, 1919, a co-operative agricultural association cannot
be incorporated ,for the pin·pose of purchasing and distributing electric light to its
members, install_iug and operating a telephone line for the use of its members or
operating a store throu gh which its members can purchase agricultural supplies
and groceries.

Office of the Attorney General,
Harrisburg, Pa., September 10, 1919.
Mr. Guy 0. Smith, Director, Bureau of Markets, Department. of
Agriculture, Harrisburg, Pa.
Sir: This Department is in receipt .of your communication of the
30th ult. wherein you request an opinion as to whether a co-o·p era·

tive agricultural association may be incorporated pursuant to the
provisions of Act No. 238, approved June 12th, 1919, for the following p1;1rposes, namely:
First: To erect poles and wires on the lands of the members of
the association anq by means thereof to distribute to them electric
light and power purchased from a light and power manufacturing
company, and to install and operate a telephone line for the use of
its members.
Second: To operate a store through which the members of the
association can buy agricultural supplies, "and, in addition to these
supplies, groceries."
The aforesaid Act pro'vides for the incorporation and regulation
of co-operative agriculturaLassociations wHhout capirtal stock, and
1o be conducted without profit. The incorporators and members
thereof are restricted to those engaged in "agriculture", as that
term is therein defined. Section 4 requires that the class of services
for which such an association may be incorp·o rated shall be among
those enumerated in Section 3, which reads as follows ':
"An association may, as agent for itS members or
any of them, perform for them services connected with
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the production, preservation, drying, canning, storing,
handling, utilization, marketing, or sale, of agr.icultural products produced by them; and, for \he ;lgricultural purposes of such members, may perform for
them services connected with the purchase or hiring
for use by them of supplies, including livestock, machinery, and equipment, and the hiring of labor, or any
one or more of the kinds of service specified in this
section."
The determination of the question here submitted consequently
depends upon whether 't he above stated proposed purposes for an
association are to be deemed among those enumerated in this Section.
The rule of construction that governs in like questions in the case
of corporations generally is well settled.
" A corporation cannot be organized for a particular
purpose, unless that purpose is authorized by a statute;
and when a corporation attempts to assert an existence
for a certain purpose, it must show that the statute
under which it was organized authorized its creation
for such particular purpose."

Thompson on Corporations, Vol 1, Section 44.
The Court cannot grant a charter "where a particular purpose
not clearly embraced in the general purpose stated in the Act is
specified."

a. a. 576.
a. a. 452, Attorney

The Pennsylvania State Sportsmen's Association., 11
In Newton Hamilton Oil and Gas Company, 10
General Hensel said:

"Under the Constitution of Pennsylvania and the
legislation passed to enforce and make effective that
instrument, and especially the Acts providing for the
incorporation and regulation of ~orporations, it is
clear that the legislative intention was to distinctly
define the objects and purposes for which the charter
shall issue."
In an opinion construing the term "mechanical business", as used
in the Corporation Act of 1874, and holding that it did not include
preparing and mechanically executing designs for decorating and
furnishing buildings, it was said by Attorney General Kirkpatrick:
"It is a well recognized rule of interpretation that
legislative grants or corporate powers are to be liberally construed in favor of the public and strictly
against the grantee. The principle may be regarded
ai;; equally a1?r)ienhl0 to the interpretation of general
statutes prov1dmg for the incorporation of private corporations, such as the Act of 1874 and its suppl~ments.
The statute in question is to be strictly construed, be-
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ing a provision for grants of franchises and privileges to private individuals and therefore in derogation of the prerogatives and sovereignty of the Commonwealth."
A careful consideration of this Act of 1919 leads clearly to the
conclusion that the proposed purposes above stated are not within
the intent and meaning of the services enumerated in Section 3
for which an agricultural co-operative association may be incorporated. The object of the statute is to provide a co-operative
r,gency in corporate form to perform services in the production,
preparation for the markets and marketing of farm products, and
the purchasing or hiring of farm supplies and labor. The scope
of the services contemplated does , not extend beyond purposes
purely agricultural. It would be giving to the provisions of Section
3 a liberality of construction altogether unwarranted to hold that
they include the right of an association to operate electric light
and telephone systems for its members. If light and telephone,
why not water and other kindred services, and thus open up to its
members the whole general domain of the public service utilities
by a method exclusively available to those eligible for membership
in such an association? Only an unmistakable express p1m,vi.sion
eould sustain a construction to that effect.
Upon the question of the power of a co-operative association to
eonduct a store through which its members can buy agricultural
s1nJplies "and, in addition to these supplies, groceries", it must be
kept in view that in dealing in supplies as well as ,}n any other
ser.vices .it renders, the association simply functions as the agent
of its members. It does not buy supplies to sell to its members, but
performs a service for them in connection with their purchase of
supplies. This is not ''storekeeping" in the ordinary sens.e and acceptation of what is meant by storekeeping. Furthermore, the
power to purchase supplies is expressly limited by the provisions
contained in Section 3 reading "for the agricultural purposes of
such members." This denotes a limitation upon the kind of services
hat may be rendered or supplies purchased, confining ithe activities
f the association strictly to agricultural purposes. The supplies
intended by the Act are of the general nature of those enumerated
in Section 3, namely, "livestock, machinery and equipment."
Groceries cannot properly be classed as something peculiarly agricultural. They- are among the common necessities of all classes. It
will readily be seen that if the Act were to permit an association to
run a store and deal in such merchandise as groceries, there would
be practically no limit set upon the mercantile enterprise in which
it might engage. It is not so intended.

268

OPINIONS OF THE ATTORNEY GIDNERAL.

Off. Doc.

In accordance with the foregoing, you are advised that the purposes mentioned in your communication, and as above stated .• would
embrace services not within the purview of those for which an agricultural co-operative association may be incorporated under the
aforesaid Act.
Very truly yours,
EMERSON OOLLINS;
Deputy Attorney General.

COLD STORAGE EGGS.
Cold storage food, which has been withdrawn from <;old storage in Illinois,
shipped into this State, and sold while the product is out of cold storage, cannot
be returned to a cold storage warehouse in this State.

Office of the Attorney General,
Harrisburg, Pa., November 17, 1919.
Honorable James Foust, Director Bureau of Foods, Harrisburg, Pa.
Dear Sir: This Departmen.t is in receipt of your favor of recent
date, propounding this question:
Where the owner of cold storage eggs stored in Chicago withdraws
a car load in his own name, consigns them in his name to Philadelphia, and then sells them to another firm or individual, can the
purchaser place such eggs in cold storage in this State under the
provisions of our cold storage law?
Section 10 of the cold storage Act of June 26, 1919, No. 278, provides as follows:
"It shall be unlawful to return to any cold storage
house an article of food which has been once released
from storage for the purpose of placing it on the market for sale."

The fact that the cold storage goods have actually been sold is very
strong evidence that they were withdrawn from the cold storage ware·
house for the purpose of sale. This Act of Assembly must be interpreted according to its reason and spirit. If, in order to protect the
public health it is found necessary to prohibit the return to any
cold storage warehouse of food which has been released for the purpose of placing it on the market for sale, dt is certainly within the
spirit of the law, that cold storage food which has actually been sold
while out of cold storage cannot be placed in cold storage again.
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I am, -therefore, of opinion that cold storage food which has been
withdrawn from cold storage in Illinois, shipped into this State, and
sold while the product is out of cold storage, cannot be returned to
a cold storage warehouse in this State.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.

VIRGINIA DARE WINE.
This win.e, if it contains any percPntage of alcohol, does not come within th e
Non Alcoholic Drink Act of March 11, 1909, P. L . 15, as amended by the Act of
June 16, 1919, P. L. 480, and is therefore not subject to the supervision of the
Director of the Bureau of Foods, Department of Agriculture.

Office of the Attorney General,
Harrisburg, Pa., January 6, 1920.
Honorable James Foust, Director Bureau of Foods, Harrisburg, Pa.
Sir: You have requested an opinion as to whether the drink
called "Virginia Dare Wine" comes within the Non-alcoholic Drink
Act of March 11, 1909, P. L. 15, 'a s amended by the Act of June 16,
1919, P. L. 480, and therefore subject to your supervision as to adul·
teration and misbranding, as defined by th.a t Act.
The facts upon which your request is based I understand to be as
follows:
The product known as "Virginia Dare Wine" is produced by the
usual process of making wine, and it is subjected to a further
process of extracting the alcohol. In most instances the alcohol is
completely extracted, but it occasionally happens that there is a
trace of alcohol remaining, sometimes as much as three-tenths of one
per cent., and the sample which happened to be purchased by your
Bureau contained that quantity of alcohol.
The chemist's report indicates that this drink "pos:;;~sses the general properties of light colored, unfermented grape juice and is much
superior to some of the beverages which have lately appeared," and
that three-tenths of one per cent. is less alcohol than is sometimes
found in "unfermented fruit juice, such as grape juice, loganberry
juice, apple cider, even when perfectly sweet and put up with the
greatest care."
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The Act of May 13, 1887, P. L. 108, known as the "Brooks · High
License Law," prohibits the sale, without a license, of "spirituous,
vinous, malt and brewed liquors." In construing this Act of Assembly it has been held that if a liquor is vinous or spirituous a conviction may be sustained, even though there was no evidence that the
liquor was intoxicating or had an intoxicating effect, Cowrnonwealth
vs. Reybwrg, 122 Pa. 299; and that if the liquor sold without a license
contained any alcohol such sale violated the law, even th,ough the
percentage of alcohol was slight. Convictions have been sustained
where the drink was admitted to contain 87/100 of one per cent.
Commonwealth vs . Wenzel, 24 Sup. Ct. 467. It has also been held
that it is a violation of this law ~o sell liquor containing two per
cent. of alcohol, even though there be no evidence that the drink was
intoxicating. Hatfield vs . .Oommonwenlth, 120 Pa. 395; Commonwealth vs. Bwrns, 38 Sup. Ct. 514.
The ~ighteenth amendment to the Constitution of the United States
prohibits"The manufacture, sale or transportation of intoxicating liquors within, the importation thereof into, or the
exportation thereof from the United States and all
territory subject to the jurisdiction thereof for beverage purpos.es."
Section 2 of this amendment provides:
"The Congress and the several States shall have concurrent power to enforce this article by appropriate
legislation."
The State of Pennsylvania has not passed any legislation designed
to enforce this constitutional amendment. Congress, however, has
passed the Act of Octob.e r 28, 1919, Public No. 66, 66th Congress,
enforcing the eighteenth amendment.
The question, therefore, to be determined is the effect of this
Congressional legislation upon the Brooks High License Law of May
13, 1887.
The proper interpretation of the words "concurrent power" given
by Section 2 of the amendment to Congress and the several ·States
is involved in this question. I think the words "concurrent power''
are equivalent to "concurrent jurisdiction." If these words mean
that, notwithstanding any legislation of Congress, there must also
be legislation by the States before this amendment to the Constitution is enforceable, then the rule that when Congress legislates upon
a subject within its jurisdiction and covers the field, it supersedes
legislation by the States, is not applicable.
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If) on the other hand, "concurrent power" means that either the
Congress or the States have the power to enforce the amendment,
then ·the question arises as to how far the Act of Congress has superseded the Brooks High License Law.
The cases interpreting "concurrent jurisdiction" are not uniform,
and thls phase is construed with reference to the situation with which
it deals; For instance, concurrent jurisdiction conferred over fishing
in boundary' rivers has been construed to mean that, where there
is a conflict of law, the law of the State which is most restrictive in
its character must prevail. In such cases "concurrent jurisdiction"
is not joint in the sense that only legislative acts adopted by both
States can be effective on boundary waters. State vs. Nielson, 95
Pao. "120, 131 Am. St. Rep. "165; State vs. Moym·s, (Iowa) 136 N. W.
896 41 L. R. A. (N. S.) 366.
It has also been held with reference to the Columbia River that
Oregon can not "enact such criminal statutes as are agreed to or
acquiesced in by the State of Washington, or as are already in force
within its jurisdiction." Ex parte Desjeiro, 152 Fed. 1004.
As applied to Courts, "no one has ever pretended that the exercise
of such jurisdiction by one Court · was dependent upon its concurrent exercise .by any other." Ke.a tor vs. St. Croix Boon Corpor(J}tion,
12 Wis. 62, 38 N. W. 529.
A familiar application of concurrent power, though not applied
at the same time, is the operation of the Acts of Congress on food
products which enter into Interstate Commerce, and the subsequent
operation of the laws of the State upon such food products.
It would render this Article ,of the Constitution ineffective if Congressional action in carrying it into effect had to wait the concurrent legislative action of the several States. National prohibition
would be a farce, and the matter would still remain within the
complete control of the police powe~ of the several States, exercised
through its concurrent legislation.
I am, therefore, of opinion that the words "concurrent power" are
intended to authorize either the State or the Federal government to
carry the eighteenth amendment into effect, and if the State imposes
severer restrictions than those imposed by Congress the State laws
may, within the confines of the State, be enforced.
When the St~te does not legislate on the subject, the Act of Congress has, in my opinion, the effect of superseding prior State legislation which is inconsistent with it.
It is a familiar rule that Acts of Congress only supersede State
Jaws in so far as the latter are in conflict with the paramount
Federal statute. This rule has been applied in our own State to
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the Federal Bankruptcy Acts. Potts vs. Srnith Manufaa,turing Oom-

pooy, 25 Sup. Ct. 206 j Hoover vs. Ober, 42 Sup. Ot. 308.
How does this leave the situation? The Act of Congress has defined intoxicating liquors to be any liquid fit for beverage purposes1
by whatever name called, "containing one-half of one per centum of
alcohol by volume."
If there were nothing els.e in the Act of Congress, the conclusion
would be irresistable that it legislates only as to vinous, spirituous,
malt or brewed liquors which contain more than one-half of one per
centum of alcohol by volume, and that it does not cover such liquors
if they contain less than one-half of one per centum of alcohol.
The Brooks High License Law having been construed to include
liquors containing any percentage of alcohol, and therefore, percentages less than one-half of one per cent. would cover a field that
has not been covered by the Act of Congress. It would follow that
the Act of Congress has not superseded the Brooks High License
Law ~s to such liquors, but in Section 1 of Title II of the Act of
Congress defining "intoxicating liquors" there is this further provision:
"That the foregoing definition shall not extend to
dealcoholized wine nor to any beverage or liquid produced by the process by which beer, ale, porter or wine
is produced, if it contains le~s than one-half of one per
centum of alcohol by volume, and is made as prescribed
in section 37 of this title, and is otherwise denominated
than as beer, ale, or porter, and is contained and sold
in, or from, such sealed and labeled bottles, casks, or
containers as the commissioners may by regulation prescribe."
Section 37 provides that"A manufacturer of any beverage containing less than
one-half of one per centum of alcohol by volume ·may,
on making application and giving such bond as the commissioner shall prescribe, be given a permit to develop
in the manufacture thereof by the usual methods of fermentation and fortification or otherwise a liquid such
as beer, ale, porter, or wine, containing more "than onehalf of one per centum of alcohol by volume, but before
any such liquid is withdrawn from the factory or otherwise disposed of the alcol1 olic contents thereof shall
under such rules and regulations as the commissioner
may prescribe be r educed below such one-half of -0ne
per centum of alcohol."
This section further provides how the alcohol may be extracted
and taxed, and that no tax shall be assessed on dealcoholized wine
containing less than one-half of one per centum of alcohol by volume.
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Does this provision, which covers the manufacture of dealcoholized
wine, so cover its sale as to supersede the Brooks High License Law
regulating beverages containing less than one-half of one per centum
of alcohol by volume? I do not thing it has that effect. The Act of
Congress determines how dealcoholized wine may be made, but it is
not, in my opinion, intended to regulate the sale thereof. The Brooks
High License Law, as interpreted by the Courts, distinctly regulates .
the sale of dealcoholized wine from which all the alcohol has not
been extracted, and prohibits such sale without a license.
I am, therefore, of the opinion that the Act of Congress has ·not
superseded the Brooks High License Law in so far as beverages are
concerned which contain less than one-half of one per centum of
alcohol by volume, and that a license is required to sell such beverages. This conclusion is consistent with that reached by the Court
of Quarter Sessions of Schuylkill County in the matter of the petition
of Wilson G. Freeze for the transfer of a retail liquor license, wherein the Court came to the conclusion that a license was still required
to sell "vinous, spirituous, malt or brewed liquors, or any admixture
thereof" containing less than one-half of one per centum of alcohol
by volume, and that such requirement was not affected by the
National Prohibition Act.
I, therefore, advise you that "Virginia Dare Wine," if it contai.n:s·
any percentage of alcohol, does not come within the Non-alcoholic
Drink Act of March 11, 1909, P. L. 15, as amended by the Act of
June 16, 1919, P. L. 480, and is, therefore not subject to your supervision.
Very truly yours,
WILLIAM I. SCHAFFER,
Attorney Genro-al .

COLD STORAGE BUTTER.
The United States Navy Department cannot legally sell in Penn.sylvania butter
that has been in cold storage more than twelve months.

Office of the Attorney General,
Harrishmg, Pa., January 20, 1920.
Honorable James Foust, Dirrctor, Bureau of Foods, Harrisburg, Pa.
Dear Sir: This :pepartment is in receipt of yonr request of January 15, 1920, enclosing copies of telegrams in reference to the sale
of cold storage butter by the Navy Yard in Philadelp'hia.
, 18tt
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It appears that some of the butter which the Navy Yard proposes
to sell has been in cold storage for more than twelve months.
The telegram from Commander .J. D . Robenett to you indicates that
the butter is of good quality, has passed a chemical test, and compares favorably with first class fresh butter. The Commander says
in his t<::>legram:

"All prospective purchaserr-; of cold storage butter are
informed that thev must conform to the laws of thf'
State in which the}' are l ncnted i~ the sale thereof.''
and also says :
"Wonld a,dvise spee:ial decision by th e A ttoriwy Oeneral allowing the use of this butter in Pennsylvania, if
possible, in order to reduce the high cost of lidng."
Section 8 of the Act of .June :!fl, l 91!3, P. L. G70. provid('s:
"No person, firm, or corporation shall sell, offer, or expose for sale, any of the herein named foods which shall
'h ave been held for a longer period of time than herein
specified in a cold-storage warehouse * ·* \ to wit:
* * * butter, tweln~ (12) months ~- * ·*"
This language is plain. There is no uncertainty about it. I do
not know what was in the mind of Commander R obenett when he
requested a special decision of the Attorne:r Oeneral allowing the
use of this butter. The duty of the Attornf'y General is to interpret
and construe the laws of fhe Commonwealth for the v11riom; Departments of the State whrre th er e is ambiguit~- of langua g(' or doubt
as· to construction, hut th e Attoriwy Ge1wr::il has no rower to set
aside the plain mandate of the law.
We recogni7A> tlrnt it is tlw d11t)· of e\·er)· pnblic official to aid
in every wny po<;<;ihlc in Pnclf'avoring to redncf' tlw hip;h cost of
living, but he can not go to th e e:\trn t of Yiolating the 1:-iw which he
has- sworn to upholrl.
In thr tPlegram ahOY<' referr('d to it if; said:
"All prospective purchasers of cold storage butter are
informed that the:v must conform to the laws of the
State in which they are located."
The Navy Department is in the same position ns any other vendor.
of cold storage butter. lt mu st eonforrn to the laws of the State.
It would be an anomolou s s itnation if the Navy Department sold
cold storage butter, the sn le of wltich was prohibited in this State,
to wholesale dealers, :rnd thf' df'a lers could not in turn sell it.
The cold storngf' laws of Pennsylrnnia are well known. They
have attracted from tim<> to time considerable public attention.
When the Act of mm was j)il SRf'd, after many h<::>arings and discussions, it proYidrd that bnth•r could not be sold in this State if
held in cold storage for a longer period than nine months.
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In 1917 a strrnous effort was made to extend the time limits on
all articlt>s of food to twelve months. This was accomplished by the
Act of 1919.
The ·h igh cost of butter has existed for some time. It does not
appear why the Navy •Department has not offered this cold storage
butter for sale in Pennsylvania within the time limit fixed by the
Pennsylvania law.
The telegram of the Commander says:
''A part of this butter was packed more than a year
ago."
The Navy Department may sell in this State that part of the butter
which it bas on hand which was packed less than a year ago. If
this outlawed bntter which has been in cold storage for more than
twelve months were permitted to be sold by the Navy Department
merely because upon a chrmical test it appears to be good, every
other wholesale dealrr who has bntter in cold storage for. a period
of more than twelve months could claim the same privilege.
There is no exception in the law authorizing tht> sale of any product
which has been in cold storage beyond the limit, if in fact the
product may be found upon analysis to be good. The limit has
been fixed in no uncertain terms and can not be disrt>garded.
When the time limit was nine months, the Act of J 913 was attacked upon the ground that it prohibited the sale of butter which
had been in storage beyond the legal limit, and which was in fact
pure and good, and the Court of Common Pleas of Allegh-eny County
restrained the Dairy and Food Commissioner from interfering with
the sale of such butter, but both the Superior Court and the Supreme
Court reversed the Court of Common Pleas of Allegheny County and
sustained the Act prohibiting the sale of such ·butter, even though
it ma.y be pure in fact~ Nolan vs. Jone s) 263 Pa. 124.
1

If any change is to be made in the law it must be made by the
Legislature, and not by the Attorney General nor by the Director of
the Bureau of Foods.

I therefore advise yon that the Navy Department can not legallj
sell, in this State, butter which has been in cold storage f?r more
than tweh"e months.
Yours very truly,
WM. M. HARGEST,

Deputy Attorney Gieneral.

276

OPINIONS OF THE ATTORNEY UENERAL.

Off. Doc.

MILK AND CREAM TESTS
The Milk and cream tests required by tbe Act of May 23., 1919, P. L. 275, may
be made under the direct supervision of the .-certified tester though all of the tests
are not made physically by him.

Office of the· Attorney General,
Harrisburg, Pa., February 4, 1920.
Honorable Fred Rasmussen, Secretary of Agriculture, Harrisburg,
Pa.
Sir : vVe have your favor of the 29th ultimo, asking for an interpretation of Section 4 of the Act of May 23, 1919, P. L. 275.
The question you propound is whether the tests required by this
Act to be made of milk or cream must be made by the "certified
tester," in person, or whether such tests may be made by other
persons under the immediate supenision of the "certified tester."
Section 4 of that Act provides in part"Every person, association, copartnership, corporation, or agent or sernwt thereof, engaged in the business of receiving or buying milk or cream on the basis
of, or in any way with reference to, the amount of
butterfat contained therein, as determined by the 'Babcock test,' shall lwre the samples taken, and said test
01· tdts made. 011.lf/ by a certified tester, who shall
super,,;ise and b,e ·r esponsible for the sarne. For the purpose of this act, a 'certified tester' is any person who,
having furnished satisfactory evidence of good character, and haYing passed a satisfadory examination in
milk and cream testing conducted by the Dairy Husbandry Department of the Pennsylvania State College,
shall have received a certificate of proficiency from the
said Department."
The language of th e underscored part of this Section is not plain.
In the first part it requires the samples to be taken and the tests
made only by a "c;.•rtified tester," but in the next clause it seems to
indicate a permission for the " tester" to supervise the taking of
such samples a nd the making of the tests.
Effect mu st be givrn to all the language of an Act of Assembly
where it is possiblr so to do. 'l'o hold that the samples must be
taken and th e test mad e by the "certified tester" alone would be to
give no effect io the words "who shall supervise and be J'esponsible
for the same." On tlw other hand, it would seem by construing the
language to permit sa mples to be taken and tests to be made by
other persons nnde1· the supervision of the "certified tester" is not
giving full effect to the language which provides that the tests shall
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be made "only by a 'c.e rtified tester.'" It is easily conceivable that
if a "certified tester" supervises and is responsible for the tests made,
the effect is the same as if the tests were made only by such tester.
I am, therefore, of opinion, in view of the conflicting language,
that it was the intention of the Legislature to permit the tests referred to to be made under the direct supervision of the "certified
tester," even though all of the tests were not physically made . by .
such "tester."
Very truly yours,

.

WM. M. HARGEST,
Deputy Attorney G.eneral.
DOG LICENSE.
The owner or harborer of a dog who neglects to take out a license before
January 15th cannot be compelled to pay the license. fee if the dog be found running at large by the constable, nor if the owner himself kills the unlicensed dog,
subsequent to this date.
The only recourse against the owner or h arborer of the dog is a prosecution
for the failure to comply with the act of 1917 by taking out a license before
January 15th.

Office of the Attorney General,
Harrisburg, Pa., March 10, 1920.
Honorable Fred Rasmussen, Secretary of Agriculture, Harrisburg,
Pa.
Sir: I have your communication of the third instant in which you
substantially inquire whether a person who procured a 1919 dog license and who was assessed in that year as owning a dog, can be
compelled to pay a license fee for the year 1920 if the dog be found
running at large after January 15, 1920 without a license tag for
the year last mentioned, or if the owner, himself, kills the dog after
said 15th day of January.
Section 4 of the Act of July 11, 1917, P. L. 818 substantially provides that on or before the 15th day of January of every year the
owner of a dog six months old or over must apply to the County
Treasurer for a license for each dog owned or kept by him, accompanying such application with a fee, the amount of which is regulated by the Act.
Sectiqn 17 makes it unlawful for any person to own or harbor such
a dog unless it is licensed as aforesaid, and Section 35 imposes a
penalty on persons who fail or refuse to comply with the provisions
of the statute.
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Under the provisions of this Act I am of the opinion that the
owner or harborer of a dog, who fails or neglects to take out a license or on before the 15th day of January, cannot be compelled to
pay the license fee if the dog be found running at large by the constable, or if the owner, himself, kills the unlicensed dog, subsequent to
that date.
I am of the opinion that the only recourse against the owner or
harborer of the dog is a prosecution for the failure or refusal to
comply with the provisions of the Act by taking out a license within
the time therein prescribed, and you are now accordingly so advised.
Yours very truly,
FRANK M. HUNTER.
Deputy Attorney General.

INDIANA COUNTY DOG LICENSES.
Under the Act of July 11, 1917, P. L. 818, the county commissioners are without
power to extend the time fixed by the statute for the payment of dog license taxes.

Office of the Attorney General,
Harrisburg, Pa., March 25, 1920.
Honorable Fred Rasmussen, Secretary of Agriculture, Harrisburg,
Pa.
I have your inquiry of the 24th inst. asking substantially whether
the County Commissioners of Indiana County have the power to extend the time for the payment of the dog license tax until April 1st
of the current year.
The Act of July 11, 1917, P. L. 818, and known as "the Dog Law
of One Thousand Nine Hundred and Seventeen", provides in Section
4 as follows:
"On or before the fifteenth day of January, one thousand nine hundred and eighteen, and on or before the
fifteenth day of January of each year thereafter, the
owner of any dog six m{)nths old or over shall apply to
the county treasurer, either orally or in writing, for a
license for each such dog owned or kept by him."
Section 5 provides, inter alia, that"All licenses shall be void upon the fifteenth day of
January of the following year."
Section 17 of statute substantially enacts that on and after the
fifteenth day of January, 1918, it shall be unlawful for any person
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to own or keep any dog six months old or over unless the dog ii!!
licensed by the treasurer of the county in which the dog is kept.
Section 35 provides that any person violating or refusing to comply with any provisions of the Act shall be guilty of a misdemeanor,
and upon conviction shall be sentenced to pay a fine not exceeding
one hundred dollars, or to undergo an imprisonment not exceeding
three months at the discretion of the Court.
Under the foregoing provisions the owner of a dog six months
old or over must have it continuously licensed. All licenses which
were issued during the year 19Hl became void on the fifteen.th day
of January, 1920. Owners of dogs who failed to take out licenses
subsequent to that date are guilty of a violation of the Act and
subject to prosecution. Neither the County Commissioners nor any
other authority except the Legislature itself has the right to change
the date at which the old licenses expire, and on or before which new
licenses must be obtained. The County Commissioners of Indiana
County should be advised that they have acted without authority of
law in extending the time for license applications to April 1st, 1920, ·
and you should proceed with your enforcement of the statute without regard to their unwarranted action.
Yours very truly,
FRANK M. HUNTER.
Deputy Attorney General.

COUNTY F .A.IR PREMIUM.
.A. sum p.a id by a Oounty .A.gricultul"al Association to induce an exhibitor to
make an exhibit at the Fair canJJot be treated as a "premium" as the term is
used in the .A.ct of July 25, 1917, Section .1, P. L. 1195 .
.A. premium paid to a s(ngle exhibitor is within the said .A.ct of Assembly.

Office of the Attorney General,
Harrisburg, Pa., March 26, 1920.
Honorable Fred Hasmussen, Secretary of Agriculture, Harrisburg,
Pa.
Sir : This Department is in receipt of your favor of the 20th instant, asking for an interpretation of the word "premiums," as used
in Sections 1 and 2 of the Act of July 25, 1917, P. L. 1195.
The facts which make this request necessary I understand to be as
follows:
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Under the Act of July 18, 1919, Appropriation Acts 227, before
any association may receive an appropriation under this Act and
the Act of July 25, 1917, its report must be approved by the Secretary of Agriculture, and transmitted to the Auditor General.
The Act of July 25, 1917, in Section 1, provides, in part, as follows:
"That, for the purpose of encouraging agriculture and
the holding of agricultural exhibitions· of farm products,
an incorporated agricultural association, conforming to
the requirements of this act, is entitled to receive from
the Commonwealth an annual sum, not exceeding one
thousand dollars, equal to the amount paid by such association as premiums for exhibits at its annual exhibition, exclusive of premiums paid on trials of speed,
* * *"

It appears that the Allegheny County Agriculturnl Association
made a report to you, as S rcretary of Agriculture, showing premiums
.paid of $1,061.55, at the exhibition held in Imperia l Pennsylvania,
on October 7, 8 and 9, 1919. Of this amount, $136.50 was disallowed
because the premiums appeared to be paid for art a!!d needle work .
which is not contemplatrd by tlw Act of Assembl:v above referred
to. Upon investigation, it appeared that those in charge of the
Fair, in advance of thr time when it was to be held. made specific
contracts with certain exhibitors to pa:v to those exhibitors specifi·ed
sums of money in order to induce them to pxhibit. and the sums so
paid are reported as premiums. It nlso appears that in one or two
instances there was only one exhibitor in a certain department.
The questions yon proponnd are, first, whether t_he sum of money
paid on a contract made with an intending exhibitor in adnrnce of
the exhibition is to be considered a premium, and, second, whether a
sum of money paid to a single exhibitor whPre there is no contract
in advance can be considered a premium, so as to authorize the payment to the Agricultur:i l Associ:itio11 of the amount of money expended in such premiums, under the Act of HH7 above referred to.
In the ordinary acceptation tlw word " premiums," as used in
connection with fairs, implies a re-..rnrd depending npon competitiO'n.
The ,\et of .Jnly 2'1, 1017 n,;t•<l the• word in its mrnal and ordinarv
nwa ning. "l'remiurn:-;" do not, in au~· ordiwuy acceptation of th.c
t t r m, mrnn snms irni1l Jlll l'Ruaut to eontrncts. lt would do violence
to the language of this A<.:t of A:-;wrnLly to hold that a \\'eak agrieultmal association could l1olstt•r up its 0xh ibits hy going around
antl making contrneis. in adrnnt·t'. with exhibito1·:-; to p:iy such PXhiLitors .for making exhiliit:-;, and then ti-eat the paymenb:; so made
;1 >i premrnmR.
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I, therefore, advise you that any payments made, pursuant to
contracts made with exhibitors to pay such exhibitors for making
exlhibits, can not be treated as premiums, and there is no authority
to reimburse an agricultural associ~tion under the Act of July 25,
1917, for any sum paid out in that way.
The question as to a single exhibitor presents an entirely different
proposition.
If an agricuitural association advertises and promises to pay to
exhibitors certain premiums or prizes for the best exhibit in any
department, and there happens to be but one exhibitor, who has, in
good faith, and upon the strength of the promised premium, made
a meritorious exhibit at the Fair, there is no reason why such exhibitor should not be awarded a proper prize or premium.
I return herewith the corre8pondence and documents snhmitted.
Very truly yours,
WM. M. HARGEST,
Deputy A tif:orn,ey General.

MILK TESTERS.
A certificate of licensure, as a milk tester, issued by another state, pursuant
to examination under its laws, cannot be accepted in this state in. lieu of the
examination, provided by the Act of May 25, 1919, P. L. 275.

Office of the Attorney Gen.eral,
Harrisburg, Pa. , l\;[ay 26, 1920.
Ifonorable Fred Rasmussen, Secretary of Agriculture, Harrisburg,
Pa.
Sir: This bepartment h'I in receipt of yollr communication of
the 14th inst. requesting to he advised as to whether a license as a
milk teRter, under the provisions of the Act of May 23, 1919, P. L .
275, may be issued without an examination to one who had been
duly licensed as such milk tester, after examination, under the laws
of another State.
The said Act sets up a new system in our Commonwealth regulating the weighing and testing of milk and cream, and requiring that
the tests as therei~ prescribed shall be made only by a certified
tester. It is provided in Section 4, ·inter alia, that for the purpose
of the Act"A 'certified tester' is any person who having furnished satisfactory evidence of good character, and having passed a satisfactory emaminatio11. in milk and cream
testing conducted by the Dairy Husbandry Department
1
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. of the Pennsylvania State College, shall have received a
certificate of proficiency from the said department.
Each applicant for such certificate shall pay a fee of
three dollars ($3.00) to said department, in such manner
as its regulations may pfescribe, to defray the cost of
the required examination and of the certificate. * ~· *
This certificate shall be forwarded by the said department to the Secretary of Agriculture, who shall issue a
license to said applicant, good for one calendar year,
on the payment of a fee of two dollars ($2.00) to the
Secretary of Agriculture. This license shall be renewed
annually, without further e.....:amination, at the discretion
of the Secretary of Agriculture, upon the payment of
two dollars."
The Act is silent as to any right to issue such a certificate of
competency or license otherwise than as above stated. It contains
no provision authorizing reciprocal relations between this Commonwealth and other States, and we can not imply the power to establish such. Various laws dealing with the licensing of persons
to practice professions or pursuits in this Commonwealth specifically
provide for reciprocal relations with other States, in the manner
and upon the conditions as set forth in the respective statutes. The
Acts relating to the right to practice medicine, to pharmacy and to
optometry may be cited as instances of this.
We must presume had it been the legislative intent to authorize
this in the case of "certified testers," as provided for by this Act,
that such intendment would likewise have been express. The method
it sets up to determine the competency of an applicant for a license
as such tester and the issuing of a certificate of licensure must be
strictly followed. The provision that there shall be a "satisfactory
('Xamination * * ·x· con.d1lC'fed, by the Dairy Hugbandry Department
of the Pennsylvania State College" is mandatory, and clearly contemplates such an examination as an essential prerequisite entitling
1t person to a license.
I see no valid reason why reciprocal relations with other. States
should not be allowed upon properly guarded conditions, but the law
as it now stands does not so permit, and it will take legislative
action to effect such end.
In accordance with the foregoing, you are, therefore, advised that
a certificate of licensure as a milk tester issued by another State,
pursuant to an examination conducted under its laws, can not be
accepted in this Commonwealth in lieu of the examination prescribed
by the aforesaid Act.
Very truly yours,
EMERSON COLLINS,
Deputy Attorniey General.
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STATE HOSPITAL FOR THE INS.A.NE AT FARVIEW.
The goods and products manufactured by the inmates of the Hospital' cannot
la:wtfally be sold to the public.

Office of the Attorney Gene:ral,
Harrisburg, Pa., August 261 1920;
Honorable Fred Rasmussen, Secretary of Agriculture, Harrisburg,

Pa.
Sir: This Department is in receipt of your letter of recent date
inquiring whether the State Hospital for the Insane at Farvi'eW ma.'Y
engage in the manufacture of tile for drainage purposes and sell the
same to the public for use in draining farm lands. I note that if this
could be done the farmers in the vicinity of this Hospital aould develop lands which would otherwise lie idle becau:se of the prohibitive cost of transporting tile from other manufactories.
The State Hospital for the Insane at Farview is an Institution
maintained wholly or in part by the State. The employment of its
inmates and the sale or exchange of the products of their labor are
regulated by the Act of May i28, 1907, P. L. 290, as amended by the
Act of June 19, 1913, P. L. 530, which provide as follows:
"Section 1. That from and after the passage of this
act, all inmates of any institution or hospital, which
is wh0lly or in part maintained by the State for the
care and treatment of the insane, feeble-minded, and
epileptic persons, may make,, manufacture, or produce
such supplies, manufacteured: articles, goods, and products as may be used in any of the State hospitals or
institutions.
"Section 3. Supplies, manufactured articles, goods,
products, so made, manufactured, or produced, shall
not be sold or exchanged to any person, firm, copa'I'tnership; unincorporated association, or corporation, except
as otherwise herein provided; but the same may be made,
sUcbject to sale or exchange to any institution within the
confines of. the Commonwealth which is maintained by
the State, wholly or in part, wherein the insane, feebleminded, and epileptic persons are confined; and articles
the product of the individual skill and labc:>r of tli'e
inmates of any such institution or hospital, and the
produce of such small individual plots of ground as may
be assigned to such inmates and cultivated by them, may
be sold and the proceeds given to such inmates, or used
for their benefits, or paid at their request to their
f'nmilies."
Section 4 of this Act makes it a misdemeatror for :rny person in
t!ontrol of such an institution to permit any manufact'ured artief'e-s
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to be sold or exchanged in any other manner than is provided in
the Act.
The purpose of the Legislature in restricting the sale of the
products of labor at such institutions is the same as that which
prompted the enactment of the Act of June 1, 1915, P. L. 656, regulating prison labor.
The mandate of these Acts is binding upon the institutions to
which they severally apply. Attorney General Brown having been
asked, during the war, whether the inmates of our correctional institutions might lawfully be employed in the manufacture of supplies for the Federal Government, said (October 25, 1918):
;

"Doubtless it would be a great advantage to enlarge
at this time the scope of the purposes of the employment of inmates of our correctional institutions. It
must be borne in mind, however, that this is a II11atter
that is beyond the authority of the executive officers of
the Commonwealth, who are bound by the legislative
mandate on the subject."
I must, therefore, advise you that the goods and products manu- .
factured by the inmates of the State Hospital for the Insane_ at
Farview could not lawfully be sold to the public.
Very truly yours,
GEORGE ROSS HULL,
D eputy A tt<Yrney General.
PURE FOOD LAW.
Candy is a food, within the meaning of the Act of May 13, 1909, P. L. 520.
Chocolate candy bars that, upon emmination, are found to contain live worms,
hugs and worm dirt and are filthy and contaminated are adulterated, within the
meaning of the Act of May 13, 1909, P . L. 520.
A sale of adulterated food is a violation of the Act of May 13, 1909, P. L. 520,
even though it is made with distinct notice to the purchaser that it is adulterated.
Officers and agents of the United States Government, selling adulterated candy
in Penn.sylvania, in pursuance of orders of their department o.f the Federal Government, are not li able to prosecution for violation of the Pure Food Act of May 13,
1909, P. L . 520, although the sales thus made by them would otherwise constitute
violations of the act.

Office of the Attorney General,
Harrisburg, Pa., October 28, 1920.
Honorable James Foust, Director, Bureau of Foods, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
October 18th containing a statement of the following facts: Army
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officers or civilian agents of the War Department of the United
~tates Government acting under orders from their Department at
Washington, have recently sold a number of tons of chocolate candy
bars packed in two pound boxes. The blank forms of bidders' proposals upon which bids for its purchase were made contained in
capital Jetters the following:
"NOTE: THE ABOVE CHOCOLATE CANDY BARS
HAVE BEEN CONDEMNED BY SURVEY TO Rf<J
UNFIT FOR HUMAN CONSUMPTION.!'
Unscrupulous persons who have purchased this candy have res.old
it at large profits ·t~ retail dealers through whom it has found its way
to the retail market. Upon examination these candy bars have been
found to contain numerous live worms, bugs and worm dirt, and are
filthy and contaminated. You inquire whether under the provisions
of the Act of May 13, 1909, P. L. 520 United States Army officers
may sell this candy by stating to the purchaser that it has been con. demned by survey to be unfit for human consumption ..
Your inquiry presents three questions:
(1) Whether the candy in .question in "adulterated food" within
the meaning of the A ~t cited ; (2) Whether adulterated food may
he sold with a distinct notice to the purchaser that it is not fit for
human consumption; and, ( 3) ·wh.e ther an offi~er or agent of the
United States Government making such sales in pursuance of orders
from his Department of the Federal Government may be prosecuted
for violation of the Act cited.
(1)

Section 2 of the Act . of May 13, 1909, P. L. 520 provides:
"That the term 'food' as used in this Act shall include * * * * every article used for food by man * * *".

and Section 8 of the Act provides :
"That for the purpose of this Act an article of food
shall be deemed to be adulterated, * .,. * *
"Sixth: If it consists of * * * .,. a contaminated,
filthy or decomposed substance, either animal or vegeta-ble."

."

That candy is a "food" within the meaning of that Act has ·been
settled. Oommonwealth vs. Pflaum, 236 Pa. 294. "Filtb,y" is defined
as "foul, dirty, noisome, nasty", Century Dictionary; and "contaminated" is defined as "polluted, defiled, tainted, corrupt"; Id.
There can be no question. that the candy bars 'Yhich you describe
were ·contaminated and filthy, and that they were "adulterated.
food" within the Statutory definitfon.
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(2) May such adulterated food be sold if the purchaser be given
distiftc-t notice that it is not fit for human consumption?

"Pure food laws are enacted as a means of protecting the people against the fraud and imposition of
manufacturers and venders of inferior and unwholesome food and medicinal products. Such Statutes are
of great public interest, and should be so interpreted, if
possible, within sound canons of construction, as to
secure to the public the benefit intended by the Legislature." 11 Riiling Case Lml' 1101.
Of the particular Act under consideration, our Supreme Court in
Commonwealth vs. Pflaum, 236 Pa., 294, said at P. 298:
"The .Statute under consideration is a police regulation. It has to do with the pubilc health, which is one
of the chief objects of government and a proper subject of legislative control. The power of the legislature
to promote the gene;ral welfare is extensive, and it may
exercise a large discretion in determining how that po~er
shall be "employed. What the interests of the public require and what measures are necessary to protect them
are subjects for the exercise of this discretion. Whether
in a given instance the manufacture and sale of an article intended for human consumption is deleterious to
health, and whether the public welfare demands that
such business be prohibited, are questions of fact and
policy exclusively for the determination of the legislature. It is an elementary proposition that all property in this State is held under the implied obligation
that the owner shall not use it to the injury of the community."
Section 1 of the Act provides :
"That it shall be unlawful for any person * * * * to
sell * * ¥.· * any article of food which is adulterated * ·*".
Under the plain words of this enactment, it is the sale which is
interdicted, without regard to the motives or intent of the seller,
the belief of tbe purchaser, or other circumstances attending the
sale. I am of the opinion that this is precisely what the legislature
intended.
If it had been intended to permit the sale of such food upon notice
to the purchaser that it was adulterated, it would have said so.
A reading of Section 5 indicates that contracts for the sale of food
from wholesalers to retailers were the subject of special consideration by the legislature. That section provides that a prosecution
shall not be sustained against a retailer who has received from his
vendor a guaranty that the food is not adulterated. If it had been
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so intended the Legislature would have expressly provided that a
prosecution should not be sustained against a vendor if he P'l'OVe
that he notified the vendee of the adulteration.
Again, if the Legislature had intended to permit the sale of such
food under any circumstances it would doubtiess have prescribed a
method whereby the food should be denatured, as it did by the Act
of May 23, 1919, P. L. 267 relating to the sale of eggs unfit for food.
Furthermore, the protection of the public health against adulterated faod, like the pr?tection against contagio.lj.s diseases, is most .e asily
and effectively accomplished if the centeJ of contagion or .d istribution be restricted. If adulterated food may be sold at will, and tl:i.e
seller render himself immune from prosecution by stating to the
purchaser that the food is adulterated, such food may be spread
broadcast over the State, reach the stores of a thousand dealers, and
be placed in the hands of ten thousand heedless and unsnspecting
children. Not until the last sale in this commercial chain be made,
could a prosecution be begun. To accomplish the purpose of the Act,
the protection of the public health, a thousand investigations and
as many · prosecutions might be necessary. I am advised since the
recPipt of your in<Juiry that ·this js what has actually occurred in
Philadelphia with the candy in question, and that a number of retail
dealers have been prosecuted. The Legislature could not have been
ignorant of the difficulties which would attend tire enforcement of
the Act if a seller were thns permitted to relieve himself from responsibflity.
Considering the purpose of the Act, the evident intent &f the
Legislature and the plain words of the enactment, I am of the opinion
that a sale of adulterated food is a violation of the Act, even though
it be made with distinct notice to the purchaser that the food is
adulterated.
(3) May an officer or agent of the United States Government,
selling adulterated food in pursuance to the order of his Department of the Federal Government be prosecuted for a violation of
this Act?
This must be answered in the negative.
It is a general rule that an officer of the United States Government who, in the strict performance of his official duty, does an
act which constitutes a violation of the law of a State, is not punishable for the commission of such Act.
This rule . has been established and adhered to in a long line Qf
decisions in the Federal Courts, of which the following are selected
as illustrative of the varying circumstances under which it has beeµ
applied.
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In re Thomas, 82 Fed. 304, the Governor of the Central Branch
of the National Military Home for Disabled Volunteer Soldiers at
Dayton, Ohio, served oleomargarine to the soldiers at that home
without complying with the requirements of an Act passed May 16,
1894 entitled:
"An Act to prevent fraud and dec~ption in the manufacture and sale of oleomargarine and promote public
health in the State of Ohio."
On petition to the Circ1W Court of the United States for a writ of
habeas corpus, the petitioner was discharged. Mr. Justice Taft said;
p. 309:
".T he jurisdiction of the State Government in s:uch a
case is excluded * * * * * * because that which is being
done is the business of the United States, and such business is as completely beyond the influence and control
of the State Government as if it were not done within
the territory of the State."
And on p. 310:
"No State can pass a law which shall in any manner
interfere with or prevent the due exercise of its constitutional function by the United States Government
thr.o ugh its officers an.d agents."
On appeal the order of the Circuit Court was affirmed by the Circuit Court of Appeals, 87 Fed. 453, and by the Supreme Court of
the United Slates, 173 U. S. 276; 43 L. Ed. 699. That Court, speaking through Mr. Justice Peckham said (L. ED. 701):
"The government is but claiming that its own officers,
when discharging duties under Federal authority pursuant to and by virtue of valid Federal laws, are not
subject to arrest or other liability under the laws of the
State in which their duties are performed * * * * * ."
"We are of opinion that the governor (of the Soldiers
Home) was not subject to that law, and the Court had
n<> jurisdiction to hear or determine the criminal prosecution in question, because the act complained of was
performed as part of the duty of the governor as a
Federal officer, in and by virtue of valid Federal authority, and in the performance of that duty he was
not subject to the direction or control of the Legislature of Ohio".
·
In re Waite 81 Fed. 359, an agent of the Federal pension department engaged in investigating pension frauds in the State of Iowa
did an act which amounted to a violation of section 3871 of the Code
of Iowa, which provided for the punishment of one who maliciously
threatened to accuse a person <>f a crime in order to compel him to
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do an act against his will. He was tried -and convicted in the State
Court and upon error the Supreme Court of the State affirmed the
judgment (State vs. Waite 70 N. W. 596). Upon petition to the District Court of the United -States for a writ of habeas corpus he was
discharged. Upon . error to the Circuit Court of Appeals (Campbe~l
vs. Waite, 88 Fed. 10'2) this decision was affi,rmed. Mr. Justice
Thayer, speaking for that Court said (pp. 106-7) :

"It was al~o decided in re Neagle, 135 U. S. 1, 75,
10 Sup. Ct. 658 (34 L. Ed. 55, 75), where most of the
foregoing cases were cited and approved, that no act
done in pursuance of a law of the United States lawfully
enacted can be an offense against the laws of a State,
and that an act done in obedience to rules or regulations lawfu,_lly prescribed by one of the executive departments of the government or in obedience to the directions of one of the heads of such departments, acting
within the scope of his authority, is to be regarded as an
act done in pursuance of a law of the United States,
althori.gh no Statute of the United States has in express terms directed the doing of the act."

In Ownningham vs. Neagle, 135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed.
55, Neagle, a special deputy marshal of the United States, while protecting, Mr. Justice Field of the United-States Supreme Court from
a murderous assault by Judge Terry, shot and killed the latter. He
was indicted for murder in the Court of San Joaquin County, California. Upon petition to the United States Circuit Court for writ
of habeas corpus, he was discharged, which actions was affirmed by
the United States Supreme Court. Upon the argument in the latter
Court the At_torney General of California urged "that if. the habeas
corp:us order can deliver the relator from prosecution under the iaws
of California, then it exempts him from all liability to trial anywhere". To this contention Mr. Justice Miller, speakiiig for the
Supreme Court said (p. 75):
"To the objection made in argument, that the prisoner
is discharged by this writ from the power of the State
Court to try him for the whole offense, the reply is, that
if the prisoner is held in the State Court to answer for
an act which he was authorized _to do by the law of
the United States, which it was his duty to do as marshal of the United States, and if in doing that act he
did no more than what was necessary and proper for
him to do, he cannot be guilty of a crime under the
• law of California. When these things are shown, it is
established that he. is innocent of any crime against the
l_aws ,of the State, or of any other authority whatever,
There is no occasion for any further trial in the State
Court, or in any Court."
· ·
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To the same effect are Tennessee vs. Davis, 100 U. S. 257, 25 L. Ed.
648, where an internal revenue officer, while engaged in the course
of his official duty, killed a man; In re Lewis, 83 Fed. 159, where a
marshal was charged with robbery; In re Tiirner, 119 Fed. 231 where
an army offi~er engaged in building a sewer for an army post was
arrested for contempt in violating an injunction issued by a 15tate
Court; and H untw vs. Wood, 209 U. S. 210, 52 L. l»id. 754, where a
ticket agent, acting under authority of the order of a United States
Court charged for a railroad ticket a rate in excess of the rate
established by a State law.
It is true that where -it is claimed by the officer that his act
was performed in the course of his official duties, but it does not
clearly appear that such was the fact, the United States Court may,
in its discretion, refuse to discharge him upon habeas corpus and
allow him to be tried in the State Court and to establish his claim
to immunity before a jury in that Court. Such a case was Castle vs.
Lewis, 254 Fed. 917. Without discussing the facts or the law of this
or other similar cases, it is sufficient to say that the faets which you
present do not make such a case.
The Constitution of the United States, Article I, Sec. 8, provides:
"The Congress shall have power 7.· * ·* * * to declare
war ~- * ·* .,,. to raise and sup}Jort armies * * * * to make
rules for the government and regulation of the land and
naval forces ·•· * ·* ~- and to make all laws which shall be
necessary and proper for carrying into execution the
foregoing powers, and all other powers vested by the
Constitution in the Government of the United States
or in any Department or offi!cer thereof."
Neither the power of Congress to authorize the purchase of supplies for the use of the army, nor the power to authorize the sale of
excess supplies, can be doubted. Congress has enacted many laws
in the exercise of these powers. Perhaps the most recent is the Act
of July 9, 19-18, c. 143, as amended by the Act of Feb. 25, 1919, c. 39,
which authorized the President, through the head of any executive
department to sell, upon such terms as he shall deem expedient, war
supplies, etc. This power and authority existing, I must assume that
the Army officers, concerning whose acts you inquire, were acting
pursuant to it. It follows from what has been said that these offi'Cers
are not answerable for their acts to the laws of the State of Pennsylvania.
I, therefore, advise you that officers or agents of the United St~tes
Government, selling adulterated candy in p11rsuance of orders from
their Department of the Federal Government, are not liable to prosecution for violation of the Pure Food Act of May 13, 1909, P. L.
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520, alt.hough the sales thus made by them would otherwise constitute a violation of the provisions of that Act.
I have written to you at some length believing that if the Department of the Federal Government which directed the sale of this
candy be advised that the acts of its officers constitute a violation
of the State Law, and that prosecution is prevented solely because
of the fact that the acts are done in pursuance of its order it will
.
'
arrange for the disposal of this candy in another manner or in
another place.
Yours very truly,
GEORGE ROSS HULL,
Deputy Attorney General.

IN RE OLEOMARGARINE.
A dealer in oleomargarine h aving warehouses at Altoona, Wilkes-Barre and
Philade1phia, who receives and accepts, at P.biladelphia, all orders from his
salesmen and then directs that the same be filled by setting apart and delivering to the several purchasers oleomargarine from the warehouse nearest the
point of destination, is required, under the Act of May 29, .1901, P. L. 327, to
have each such warehouse licensed.

Office of the Attorney General,
Harrisburg, Pa., December 30, l!J2-0.
Honorable .Tames Foust, Director of the Bureau of Foods, Harrisburg, Pa.
Dear Sir: This Department is in r eceipt of your letter of r ecent
date Sltating the following facts :
A wholesale dealer in oleomargarine carries stocks of that commodity in warehouses at Wilkes-Barre, Altoona and Philadelphia,
Pa. His sa.lesmen solicit orders which are forwarded to Philadelphia
where they are accepted by him. He then directs the orders to be
filled by shipments from the warehouses· nearest to the point of
destination. The warehouses at Altoona and 'Vilkes-Barre are rnaintain.ed in ord.er to expedite deliveries and reduce t ransportation
charges, but no orders are accepted at these p:0ints. You ask whet.her
this dealer is required to secure wholesale license:; for all of his
warehouses, or whether a license for his place of busine'ls at Philadelphia is a sufficient compliance with the oleomargarine Act of May
29, 1901, P . L. 327, as amended hy the Aot of Jnn e r>, 1913, P. L.
412. These Acts provide as follows:
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"That no person, firm or corporation shall ...... sell
...... oleomargarine ...... unless such person, firm or
corporation shall have :first obtained a license ...... as
hereinafter provided."
"Every person, firm or corporation ...... desiring to
. . . . . . sell . . . . . . oleomargarine . . . . . . shall make application for a license so to du . . . . . . which application shall contain an accurate description of the place
where the proposed business is intended to be carried
on."
"Such license shall not authorize the . . • . . . . sale
of ...... oleomargarine ...... at any other place than
that designated in the application and license."
The intent of the J,egislature, as expressed in these provisions, is
that any place where oleomargarine is sold shall be licensed in the
manner provided by the Act. (Opinion of Deputy Attorney General Hargest, February 3, 1916, Official Opinions 1915-1916, page
4n7).

The question you present is whether, under the facts stated, the
i;:ales take place in Philadelphia, where the orders are accepted by
the dealer, or in Wilkes-Barre or Altoona, where the goods are set
apart and marked for delivery to the purchaser, or to a common
carrier for transportation to him.
A complete sale consists of several distinct acts, namely, {l) an
offer to purchase; (2) an acceptance of the offer; (3) a transfer of
property in the goods purchased, and ( 4) payment of the purchas~
price.
These several acts mny be performed successively or contemporaneously. The first nnd last nre the- acts of the purchaser. The
second and third are the acts of the seller. Upon acceptance of the
offer the executory contract of sale is complete. Upon transfer
the property in the goods, the contract is executed by the seller,
and upon payment of the purchase price is executed by the buyer.
At what point does a "sale" take place, within the meaning of the
oleomargarine Act of May 29, 1901?
The Act cited is a police regulation designed to protect the public
health and to prevent fraud and imposition. The Legislature by its
enactment intends to regulate and supervise the transfer of property
in oleomargarine from vendor to vendee; i. e., the executioI). of the.
contract of sale by the vendor; and in my opinion the time when th~ .
sale takes place within the meaning of the Act is the time when the
contract of sale is executed by the vendor.
In Gm·brecht vs. Commonwealth, 96 Pai. 449, it appeared that a .
wholesale Jiquor denler duJy licensed to sell liquor in the city of

of
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Ede sent a salesman into Mercer County. The salesman se<mred
orders for whiskey, ·mailed them to the dealer, who shipped the
whiskey so ordered from his place of business· at Erie to the purchaser by freight or express. The salesman having been indicted
for selling liquor without a license in Mercer County, defended upon
the ground that the sales took place at Erie. This contention was
snstained by the Supreme Court, Mr. Justice Sterrett saying (page
452):
"The place of sale is the point at which goods ordered
or purchased are set apart and delivered to the purchaser, or to a common carrier, who, for the purpose of
delivery represents him."
This ruling was followed in Oommonwealth vs. Flerning, 130 Pa.
138, and Commonwealth vs. Hes.~, .148 Pa. 48. See also Olohessy vs.
Rodelheim, Bing & Go., 99 Pa. 56, Pearlman vs. Sartorius & Oo. 162
Pa. 320, B:raun & Fitts 11s. Ko.ally, 146 Pa,. 519, Lowrey & Oo., vs.
Ulmer, 1 Super. Gt. 425.
In the case •b efore you the goods while stored in the several warehouses are the property of the dealer, and a sale of them takes place
at the warehouse where· the goods ordered are set apart and delivered
to the purchaser or to a common carrier who, for the purposes of
delivery, represents him.

I advise you, therefore, that a dealer in oleomargarine having
warehouses at Altoona, Wilkes-Barre and Philadelphia, who receives
and accepts, at Philadelphia, all orders from his salesmen and then
directs that the same be filled by setting apart and delivering to the
Reveral purchasers oleomargarine from the warehouse nearest the
p<.iint of destination, is required, under the Act of May 29, 1901,
P. L. 327, to have each such warehouse licensed.
Very truly yours,
GEORGE ROSS HULL,
Deputy A.ttorney General.

OPINIONS TO THE DEPARTMENT OF
LABOR AND INDUSTRY
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EMPLOYMENT AGENTS.
The publication of a weekly pamphlet devoted exclusively to advertisements of
employers seeking employes and sale and ren.t advertisements, does not constitute
engaging in the business of an employment agent, within the meaning of the Act
of June 7, 1915, P. L. 888.

Office of the Attorney General,
Harrisburg, Pa., March 11, 1919.
Honorable Walter McNichols, Acting Commissioner of Labor & Industry, Harrisburg, Pa.
Sir: There was duly received your communication of the 5th inst.,
to the Attorney General, requesting an opinion relative to the following stated case:
There is being issued in this Commonwealth, weekly, a certain
publication in pamphlet form under the name or title of "Jobis".
According to the statement of the Director of the Bureau of Employ.
ment and from an examination of the copy of this publication accompanying your communication, it appears to be exclusively an
advertising one, containing, at stipulated rates, advertisements of
\'arious prospective employers advertising for employes and also
for sale and rent advertisements.
The question submitted by you is whether the issuing of this
publication constitutes engaging in the business of an employment
agent -\vithin the meaning of the Act of June 7, 1915, P. L. 888.
Section 2 -0f this Act defines the term "employment agent", as
therein used, to "mean every person, co-partnership, association or
<'Orporation engaged in the business of assisting employers to secure
employes, and persons to secure employment, or of collecting and
furni.~hing . information regarding employers seeking employes, and
pM·:s-ons seeking employment."
·
The •true import of this definition is to be read in th~ light of, and
sought in, the Act taken as a whole. In my opinion, it would be
giving- the above quoted provision an unwarranted construction to
~old that the mere issuing of a publication containing advertisement
of an employer seeking employes, and popularly called "want advertisements" would in itself be deemed the business of an employ(297)
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ment agent. It is a matter of common knowledge and every-day
observation that newspapers carry such advertisements extensively,
and which are for the precise purpose, to use the words of the Act,
"of furnishing information regarding ,employers seeking employes."
'l'his is an important parit of the business of a newspaper. Certainly
it could not be contended that this requires a license as an employ·
ment agent. I see no distinction in principle between the case of a
newspaper carrying advertisements of that class and that of a
publication which is exclusively an advertising medium carrying such.
The fact that in one instance it is only a part of the business and
in the other the whole thereof would not be material in the legal
aspect.
Every advertisement wherever published or however issued having
for its object the bringing together of employers and employes is
furnishing information to those seeking employers or employes, and
might literally be held to fulfill what the Act defines as an "employ·
ment agent", but it is obvious that this is not what is meant by the
term "collecting and furnishing information" as the same is used
therein. While the Legislature may fix its own definition in a
statute, yet it is a settled rule that "general words and phrases, however wide or comprehensive in their literal sense" must be con·
strued as strfotly limited to the object of the Act. E n dlich on the
I11terpretci,.tion of Statutes, 113. The intent is to be followed, although contrary to the letter.
You are therefore advised that the above stated case does not in
itself constitute engaging in the business of an employment agent
under the above cited Act of 1915.
Very truly yours,
EMERSON COLLINS,
Depnty Attorney Ge J;eral.

REHABILITATION .
. Act No. 418, approved July 18, 1919, establishing a Bureau o.f Rehabilitation
in the Department of Labor and Industry applies to those who fulfill its terms,
whether the capacity to earn a living was destroyed or impaired by an industrial
accident occuring prior to or after the passage of the Act.

Office of the Attorney General,
Harrisburg, Pa., November 25, 1919.
Honorable Clifford H. Connelley, Commissioner of Labor '& Indus,try,
Harrisburg, Pa.
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Sir: This. Department is in receipt of your communication of the
11th inst. requesting an opinion as to whether Act No. 418, approved
July 18, 1919, applies to persons injured prior to its enactment.
Thio Act establishes a Bureau of Rehabilitation in the Department of Labor and Industry and bestows certain powers upon the
Commissioner of Labor and Industry to assist in rendering physically handicapped persons fit for remunerative employment. Clause
(c) of Section 1 defines the persons who are within the purview of
1.he Act's benefits, reading as follows:
"The term 'physically handicapped person' or 'persons', wherever u;serl in this act, shall mean any resident
or residents of the Commonwealth of Pennsylvania
whose capacity to earn a living is in any way destroyed
or impaired through industrial accident occurring in
the Commonwealth."
This provision is plain upon the point here in question, there be1ng nothing in its language restricting the application of the Act
alone to persons suffering from industrial accidents that occurred
i;tnbsequent to its enactment. It embraces within its terms any
resident of the Commonwealth whose "capacity to earn a living in
any way" fulfills the definition therein laid down, viz., that it
"is destroyed . or impwir'ed through industrwl acaident occwrring in
the Commonwealth,', regardless of the time when the accident happened causing such incapacity. To extend the contemplated benefits
of the Act to one incapaciated by an injury occurring after its
passage, and to withhold the same from one continuing to suffer incapacity from an injury occurring prior thereto would be a discrimination utterly unfounded in reason. This legislaition is not
directed to the accident causing the injury, but to the relief of any
present or existing e6ndition of destroyed or impaired capacity to
earn a living resulting therefrom. Such broad scope to the benefits
::irising under this statute is in full harmony with its whole spirit and
purpose, as well as warranted by :the letter of its above quoted provision. Being remedial in nature, it should generally be given that
liberal interpretation as will best tend to advance its salutary ends.
I understand from your communication that the construction here
given accords with your own view.
Yon are, therefore, advised that the above Act applies to persons
who otherwise fulfill its terms, whether the capacity to earn a living
was destroyed or impaired by an industrial accident occurring prior
to or after the date of its passage.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.
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MOVING PICTURE MACHINES.
Both the party managing or controlling a moving picture theatre and the
person actually operating the motion picture machine, used in connection therewith,
ar e liable for violations of the Safety Standards governing the operation of motion
picture machines.

Office of the Attorney General,
Harrisburg, Pa., January 19, 1920.
Mr. John H. Walker, Acting Chief, Bureau of Inspection Department
of Labor & Industry, Harrisburg, Pa.
Sir: There was duly received your communication of the 2nd
inst. asking to be advised as to against whom the proceedings should
be instituted for a viOlation of Section 1 of Safety Standards No. 27,
relating to the operation of motion picture machines. Section 1 of
the said Code of Safety Standards, governing the "operation of motion
picture machines using inflammable films", effective on and after
March 1, 1918, reads as follows:
"No motion picture machine using inflammable films
shall be operated at any gathering or assembly of persons in this State unless the operator of the machine is
at least eighteen years of age, and is an operator licensed as hereinafter described in Section 2.
"Any person under eighteen years of age and over
sixteen years of age, who prior to the time of the enactment of this Standard, has been engaged for at least
one year in the projection of motion pictures, shall be
granted an operator's license, if after special inquiry
and examination by the examining committee they are
assured he is entirely compet ent."
Subsequent sections of this Code contain various regulatory provisions. The operator may be Hcensed either by a board or bureau
created by law or ordinance or by the Department of Labor aud Industry. The license is to be displayed prominently in the booth in
which the machine is installed, or in other suitable manner as the
local ordinance shall direct. P ersons under a certain age are forbidden to be in the booth while the pictures are being projected before an audience, and also all other persons excepting those present
for certain mentioned purposes.
Section 5 of the Code enumerates nnmerous rules to be observed
by the operator, inter alia, that"All re!]uil'emenh: of Act No. !lG, approved bv the
Governor on the 10th day of May, mt 7 and commonly
known as the Motion Pict ure Booth A~t shall be com'
plied with."
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The Code also sets forth the rules for the examination of applicants for a license.
The specific question submitted in your inquiry is whether in case
of a violation of Section 1 the proceedings for such violation should
be brought "against the unlicensed operator .or against the proprietor of the theatre for employing an unlicensed operator." ·
By a reference to the provisions of this section it will be seen that
its prohibition is leveled against the operation of a machine by any
one other than a duly licensed operator above a certain age. The
offense arises from the machine being operated in a manner contrary
to that prescribed, and would be chargeable against any one responsible therefor, including not only the operator himself but those in
the management, control and dir~ction of the establishment. The
duty rests upon the party conducting a theatre, and who causes or
procures the machine used in connection therewith to be operated,
to see that the qualifications of its operator conform to the standards
prescribed in the said Code.
The object of this Industrial Board rule is to insure competent
handling of motion picture machines in the interest of safety, and
presumably- is a reasonable and necessary one to effect such purpose.
Those engaged in running moving-picture places have a vital concern in all measures tending to safeguard the patrons aJ:!.d employes
of the place, and should readily zealously lend themselves to a strict
obser_!ance of this rule as promotive of that end.
You are accordingly advised that the party managing or controlling a moving-picture theatre, as well as the person actually operating the motion picture machine used in connection therewith, is subject to the foregoing rule of the Industrial Board prohibiting the
operation of such machines using inflammable films by any pers on
unless above the prescribed age and duly licensed, a nd would be
liable for its violation.
Very truly yours,
EMERSON COLLINS,
1D eputy Attorney General.
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MANUFACTURE OF ETHER.
If any employe of a plant manufacturing ether re.fuses to be searched for matches•
or other flame producing device, in accordance with the ruling of the Industrial
Board, the remedy is discharge, not forcible search.

Office of the Attorney General,
Harrisburg, Pa., January 26, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor & Industry,
_Harrisburg, Pa.
Sir: There was duly received your communication to the Attorney
General of the 14th inst., asking to be ·advised relative to the "Ruling
of Industrial Board on Ether."
It appears that the Industrial Board recently adopted and promulgated a Ruling prohibiting the canying of matches or other flame
producing devices into places where ether is manufactured or handled,
providing, inter alia, as follows:
"No person shall he allowed to carry any match or
other flame producing device into any work room or
other portion of a building wherein people are employed and where ether is manufactured, rectified or
handled daily in quantities exceeding one-half gallon
or more
"A search for matches shall be made by some authorized person at least once a week, at regular intervals.
The finding of a match or other flame producing device
on the person of any employe not authorized to have
matches in his possession, shall be cause for instant dismissal, and the fact shall be reporte·d to the Commissioner of Labor ?-n!i Industry."
It further appears from your communication that a certain plant
manufacturing or handling ether "has raised the question whether
or not they have the legal right to physically search the employe
for matches and express their fear that should they make the attempt
to physically search the emploJ·e, the employe might bring an action
against the plant on the grounds of assault."
An opinion of this Department cannot bind or determine the respective rights of employer and employe in such an action as above
stated. That would be a matter for the Courts. The proper course for
the management of an ether plant t~ follow in regard to the question here raised presents' no real difficulty. The aforesaid Ruling of
the Industrial Board forbids persons to ~arry ma'\ches or the like
into establishments where ether is being manufactured or handled,
and requires a search to be made for its due and .effective enforcement. It makes it not merely a cause for dismissal from service
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where a match or other flame producing device is found on the person of any employe without authority, but, in effect, makes such dismissal a duty. Those operating ether plants should not employ any
person to work therein who is unwilling or refuses to submit to the required search as a condition of his employment. The Ruling requires it
to be made, and no one should be permitted to enter the plant who
dec;!lines to subject himself to its requirement. It would be no defense on the part of an employer for a violation thereof to allege
that an employe refused to undergo the search. The remedy in the
case of an obdurate employe is not to attempt to enforce a search
of his person against his will, to ascertain whether he is <!arrying
the interdicted article, but at once to discharge him from employment if he withholds consent that it be made.
No person, through ignorance, or indifference to the danger which
this Ruling seeks to guard against, or from any motive, should be
allowed to emperil the lives of his fellow employes. It may be confidently believed where employers carefully and intelligently explain
the said Ruling, its mandatory character, its need and purpose, and
apply it reasonably, that employes very generally will gladly lend
themselves voluntarily to its strict observance, and few will be found
to resist it.
You are, therefore, advised that it is incumbent upon those engaged in manufacturing and handling ether in places where people
are employed to comply with the foregoing Ruling of the Industrial
Board to the point of discharging an employe who will not voluntarily and in good faith submit to the search thereby prescribed.
Very truly yours,
.EMERSON COLLINS,
1Deputy Attorney General.

HOSPITAL EXPENSES.
The Commissioner of Labor and Industry should not certify for payi;nent the
bill of a State Hospital for treatment of a State employe, injured in the course
of his employment.

Office of the Attorney General,
Harrisburg, Pa., January 27, 1920.
Hon. Clifford B. Connelley, Comrnissfoner of Labor and Industry,
Harrisburg, Pa.
Sir: I ·a m in receipt of a communication from your Department
stating that a bill has been received from the State Hospital at
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Ashland, Pennsylvania, for hoard and surgical services furnished
to a State employee injured in the performance of his duties, and in
which communication the advice of this ·Department is asked as to
whether you should certify the ,bill for payment.
The State Hospital for Injured Persons of the Anthracite Ooal
Regions ·of Pennsylvania, sometimes called the State Hospital at
Ashland, Pennsylvania, was erected under the authority of the Act
of June 11, 1879, P. L. 157. This hospital is a State inirtitution owned
and wholly supported by the Commonwealth.
The State does not insure its office:r:s and empl·oyes against the
compensation and medical expenses contemplated by the Workmen's
Compensation Law, the policy of the Commonwealth being to appropriate biennially a specific amount for the payment thereof. By act
No. 389A of the Sessions of 1919, the sum of $75,000 was apropriated
for this purpose for the two fiscal years beginning June 1, 1919,
payments to be paid on warrant of the Auditor General and upon
certificates furnished by the Commissioner of Labor and Industry.
Any payment out of this appropriation to the above institution
would but constitute a transfer by the State Treasurer of State
moneys from one account to another, and I am of thei opinion that
this should n<Yt be done.
A similar question was disposed of by Deputy Attorney General
Hargest in an opinion rendered June 11, 1919, wherein it was held
that the State Veterinarian could not ·authiorize the payment of
damages for the destruction of certain diseased livestock owned ·by
a State institution. It was there said "The owner of the animals involved in thi·s inquiry
is the Common.wealth of Pennsylvania. The animals
were in the custody of the institution ,b elonging to the
State and maintained by the State. These State institutions are maintained by specific appropriations.
If the money representing the values of these animals
were to be paid to the various institutions it would
necessarily have to be returned to the State' Treasury.
For these reasons, it is impracticable to make a payment
out of one fund of the State Treasury into another
fund."
You should not, therefore, certify for payment the bill herein·
before referred to, and you are now accordingly so advised.
Very truly y·o urs,
FRANK M. HUNTER,

Deputy .Attorney General,
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REHABILITATION ACT.
Accidents occurring in agriculture are to be deemed industrial accidents within
the intent of the Act of July 18, 1919, P . L . 1045.

Industrial accidents-Persons injured on way to place of employmen.t.
An injury occurring to a person going from bis home to h is place of employment, or returning from his place of employment to his home, is not within the
intent of the act.

Office of the A'ttorney General,
Harrrsburg, Pa., February 17, 1920.
Honorable Clifford B. Connelley, Commissioner of La.bor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 9th illlSt. asking to be advised a:s to the meaning and scope of
the term "industrial accident," as used in the Act of July 18, 1919,
P. L. 1045, providing for the rehabilitation of physically handicapped persons.
The general questions, as I understand from your communieati:on,
upon which you ask to he advised are as follows:
First: Whether accidents occuring in agriculture are to be deemed
industrial accidents within the intent of the Act.
Second: Whether an injury occuring to 1a pers·on enroute from
his home to the pla.ce of employment or vice versa is within the intent
of the Act, the specific cases mentioned in your communication being (a) A young man who lost his leg while attempting to board a
train at hiis home town while on his way to work at a town a number
of miles distant. The victim was a daily commuter to and from his
wiork; but the circumstances of the a.ccident did not entitle him to
workmen's compensation benefits.
(b) A man who, after leaving his employment, on his way home,
lost a leg by being run over by a train, off the premises of his employer, aud under circumstances not entitling him to workmen's compensation benefits.
Paragraph ( c) of Section 1 of the Slaid Act reads as follows:
"The term 'phy:s ically handicapped person' or 'persons/ wherever used in this act, shall mean any resident
or residents of the Oommonw/ealth of Pennsylvania
whose capacity to earn a living iB in any .w ay destroyed
or impaired through industrial accident ·occurring in
the Commonwealth."
The Century Dictionary defines "industrial" as "Pertaining to industry or i't s results; relating to or
connected with productive industry or the manufacture
of commodities,"
20tt
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and "industry" as
"Productive la:bor; specifically, labor employed in
manufacturing."
In the cases cited in Words and, Phrases, Vol. 4, page 3570, it is
said that "The term 'industrial pursuit' is a very broad expression,"
and that acts permitting pers·ons to a.ssociate themselves together in
corporate bodies "for mining, manufacturing and other industrial
pursuits" were held a'S embracing such pursuits as the express
business, mercantile business, etc.
I am of the opinion that it would be giving too narrow a conrstructi:on to the term "industrial accident" to hold that it does not include accidents occurring in agriculture.
While the word "industrial" may be more commonly thought of
as applying to manufacturing, yet as used in this Act, in view of the
remedial purpose sought, it must be given a wide rather than a
restricted a,nd special m'eaning. Mention has been made that the
Workmen's Compensation Laws do not apply to agriculture. Inasmuch, however, as that ,i s by virtue of a specific act to that effect,
it would strengthen the conclusion here reached that agriculture is
within the terms of the Act here under consideration. We must presume that, if it had been the legislative intent to exclude accidents
occurring in agriculture, such intendrnent would have been expressed.
Only in consequence of an unmistakable intent should we withhold
to those engaged in this great industry the benefits of this Act.
You are accordingly advised that accidents occurring in agriculture are within the purview of the Act.
By an "industrial accident," as this term is used in the Act, is
evidently contemplated an accident occurring to one in the work of,
or connected with, his employment in some industry. The test is
not whether it happened to one engaged in industrial pursuits, 'but
whether it happened to him in the operation of the industry in which
he was engaged, 'Or in the line of his work therein or in his furtherance of its activities. A pas·s enger on a railroad train injured in
a wreck of the train would not commonly be spoken of a.s having
sustained an "industrial accident," but a trainman employed on the
train and injured in the wreck would be rSO spoken of. We must
assume that the term as used in the Act was intended to have the
m'eaning and import of its ordinary usage and understanding.
Modern industry is attended with many perils to its operatives, and
the plain purpo se of the Act is to extend the aid provided by it to
those injured in industrial operations, but its relief does not apply
1
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to 1all injuries regardless of wherever or however received. In view
of both the humane a.nd econromic purposes of this statute, it may
well be that there is no such di$tinction in reason between an accident occurring to one in the work of the particular industry in
which he is employed, and one occurring to him in any way, so rus
to allow the benefits of this law to apply to him in the one case and
withhold it in the other, but, if so, the matter is one for legislative
correction.
I am, therefore, of the opinion that the specific oases stated in your
communication are not within the scope of the Act, and that as a
general proposition an ac:cident occurring to a person while going
from his home to his place of work, or returning therefrom to his
home, is not .w ithin its provisions. It may be that the sped.al circumstances of some case might be such as to bring it within the
provisions of the Act, and consequently no general rule ca.n be
safely laid down which will be applicable to every case, as each
must be determined upon its own particular facts.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General,
REHA.BILITA.TION ACT OF JULY 18, 1919, P . L. 1045.
The cost of books or tuition of a physically handicapped person pursuing a course
of training as arranged :flor by the Bureau of Reha:b ilitation. is a maintenance cost
within the meaning of the A.ct.
Maintenance costs may be paid directly to the beneficiary thereof or to the one
furnishing the maintenance.

Office of the Attorney General,
Harrisburg, Pa., March 3, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
1st inst. requesting an opinion upon the hereinafter stated questions
arising under the Rehabilitation Act of July 18, 1919, P. L. 1045.
The questions submitted by you are:
·F irst: Whether the cost of tuition and books is a maintenance
C'ost within the meaning of the Act.
Second: Whether maintenance costs should be paid directly to
the physically handicapped person for the payment of his bills, or
to ·the person to whom such maintenance costs may be owing.
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The Chief of the Bureau of Rehabilitation is vested with extensive powers and duties, to be exercised subject to the approval of
the Commissioner of Labor and Industry, as enumerated in Section
5 of the aforesaid Act, among them being 1:0 "arrange" with the
Superintendent of Public Instruction, educational institutions, pubUc or private organizations, and industrial establishments for
"training courses" for physically handicapped persons registered
with the Bureau.
The intent of this is to secure for those suffering incapacity arising from industrial injuries such special types of training as are
best adapted to help them regain a fitness for some remunerative
employment, and the duty rests with the Chief of the Bureau to
proceed to make arrangements for such courses for such persons
80 registered. Sub-section (i) of Section 5 reads as follows:
"To provide maintenance costs during the prescribed
period of training for physically handicapped persons
registered with the chief of the bureau: Providing,
That when the payment of maintenance costs is authorized by the chief of the bureau, with the approval of
the Governor, it shall not exceed fifteen dollars ($15.00)
per week, and the period during which it is paid shall
not exceed twenty weeks, unless an extension of time
is granted by the commissioner; said payments to be
made by the State Treasurer on the warrant of the
Auditor General on requisition of the Commissioner
of Labor and Industry."
The first question submitted by you, as above stated, turns upon
the point whether the term "maintenance costs" as contained in
this provision warrants the payment of such an item of expense as
tuition and the books used in a school. The word "maintenance"
h; defined by the Century Dictionary as meaning, inter alia, "the act
of maintaining, keeping up, supporting or upholding." In the case
of Patterson vs. Read, 9 Atl . .579, (cited in Words and Phrases, -:F irst
Series, Vol. 5, page 4282) it was held that the words "support and
maintenance" used in a will authorized an expenditure for education
at a private school.
In this present case we must interpret the term in question in the
light of what the Act sets out to accomplish. As said in former rulings construing certain of its provisions, it should generally be given
that liberal construction as best to effectuate its purpose. Its primary object is not to provide subsistence or a livelihood for incapacitated persons during any given period, but to assist and relieve them
by a restoration of their earning capacity. Their schooling in some
suitable and helpful .course of training is of the very essence of its
aim. It would seem strange if it had been intended that these
maintenance costs should extend to the payment of tne tailor or the
boarding-house keeper of some incapacitated person while pursuing
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a course of training as provided and arranged for by the Buri=~au ,
but not to the payment of his :teacher or books, a cost so intimately
connected with, and essential to, his training, or that his boarding
bill at the school wherein such training was being taken might be
paid, but not the tuition. We must presume that the Act does not
contemplate any such groundless distinetion. The reasonable interi}retation is that it was intended that these maintenance costs
may include any expense necessarily incident to, or attendant upon,
the course of training which a physically handicapped person is
pursuing, as pr<YVided and arranged for by the Bureau pursuant to
tl1e Act, as well as his living expenses while so doing.
It is likely that only in exceptional instances will it be found
necessary to pay any tuition costs in this rehabilitation work, this
commonly being had without charge at some public school or institution, or private industrial establishment. In order to make the
fund at its disposal reach as many cases of relief as possible, every
effort should be made by the Bureau to have this help so carried on
in free courses.
You are accordingly advised that the cost of tuition or books of a
physically handicapped person pursuing a course of training as arranged for by the Bureau, pursuant to the provisions of the aforesaid Act, is to be de~med a maintenance cost within its intent and
meaning and may be paid in the amount and manner as therein
prescribed.
Upon the second of the above stated questions it will be noted
that the Act authorizes the Bureau "to provide maintenance costs.''
In the absence of any provision as to whether such costs shall be
paid directly to the beneficiary thereof or to the party furnishing
the maintenance, it is to be prest1med that they inay be paid to
either and you are so advised. If the Rureau made the arrangement with any school or itself in any way contracted with any one
to furnish maintenance, then the payment should unquestionably
be made to such party with whom such arrangement had been made.
In case th~ money is paid to the beneficiary, care should be taken
to see that it is actually and in good faith applied to the proper
purposes. The better method to follow is to pay directly to the
party furnishing the maintenance, and wherever practicable should
be followed. In all cases there should be an itemized bill of the
costs, duly verified by affidavit. As will be further noted, this payment of maintenance costs authorized by the Bureau is to be approved by the Governor and such approval should in all cases be
obtained, and every other requirement of the Act in such disbursement strictly complied with.
Very truly yours,
EMERSON COLLINS,

Deputy Attorney General.
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Off. Doe.

BUREAU OF OCCUPATIONS FOR TRAINED WOMEN.
The Bureau of Occupations for Train ed Wom en of Philadelphia, an unincorporated association which makes no profit from its work, and was organized and is
operated from wholly charitable motives, is required to take out a license as an
employment agency under the Act of June 7, 1915, P . L. 888.

Office of the Attorney General,
Harrisburg, Pa., March 16, 1920.
Hon. Clifford B. Connelley, Commissioner of Labor and Industry,
Harrisburg, Pa.
Sir: I
inquire
Women
of June

have your communication of the ninth instant in which you
as to whether the Bureau of · Occupations for Trained
of Philadelphia is subject to the Employment Agency Law
7, 1915, P. L. 888.

The Bureau filed a license application and a bond and paid the
license fee prescribed by the Statute, under protest, claiming it was
not within the intent of the law and hence, not subject to licensure
under its provisions.
Counsel for the Bureau has presented his contentions orally and by.
written brief. He has pressed the point that the Bureau is com·
posed of many charitably inclined persons of the City of Philadelphia, was not -organized for profit; that its purpose was to aid
trained women in securing positions; that the amount of money
received from the fees has not been sufficient to pay the expenditures of the Bureau; and that the money derived from the dues of
the several classes of members has been necessary to meet the expenses of operation.
Section 1 of the Statute enacts that:
"No employment agent shall hereafter conduct business for profit unless licensed to do so in accordance
with the provisions of this Aet."
And Section 2 provides:
"The term 'employment agent' as used in this Act
shall me~n every person, co-partnership, association or
corporation engaged in the business of assisting employers to se~ure employees and persons to secure
e~ployment. and of collecting and furnishing information rega;rdmg employers seeking employees and persons seekm~ employment; Provided, that no provisions
?f any section of th~s Act shall be construed as applymg to agents procurmg employment for school tea"Chers
e;x:cl.usively; nor to registries or any incorporated association of nurses; nor to departments or bureaus main-
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tained by persons, firms or corporations or associations,
for the purpose of obtaining help for themselves where
no fee is charged the applicants for employment."
The Bureau of Occupations for Trained Women is an unincorporated association, and its objects, according .to its Constitution,
are to "place women with special training in suitable positions"; to
"supply employers with efficient employes" and to "collect informatfon concerning business and professional opportunities; to investigate and develop new occupations for women; to secure accurate
data as to the necessary requirements for various occupations, and
in general to act as a clearing house of vocational informa tion for
schools, colleges, employers an d applicants." The management of
the Bureau is vested in a Board of twenty-five directors. The actual
-::onduct of the business is in charge of a manager who acts in conjunction with an executive committee composed of the Bureau and
the Chairman of the standing committees. According to its pamphlets,
the Bureau undertakes to find employments of a secretarial or clerical character, library, literary, social and economie work, ~pe cialized
teaching, arts and crafts, household economics, including catering,
rest::i,urant and laundry management, business and professions, and
many other kinds of employment.
I am of the opinion that this Bureau is an "employment agency"
and conducts business for profit within the meaning of the Act,
and must, t herefore, be licensed in accordance with its provisions.
The fact that the fees received have not been sufficient in amqunt
t0 meet the operating expenses of the Bureau is immat erial, as it
is quite possible that they may increase over the maintenance expenditures. It has been argued that if any profits be made the
Bnrean will enlarge the scope of its work, and that it is the fotention that no such moneys would be distributed as profits. I
accept this as the intention o.f those governing the operation of the
Bureau, and yet, being an unincorporated association, there is nothing to prevent the members of the Bureau from changing their minds
at any time, or in consuming the excess in salaries and in other ways.
I am of opinion that it is not the intention of the members who at
any particular time are in control, but it is the plan of business
which determines the question as to whether or not any group of
persons is to be deemed an employment agency, and conducting
a business for profit. It is my conclusion that, under the plan of
bnsiness, profits are possible from fees charged to applicants for
employment, nnd that th~t is determinative of the matter and the
association is within the provisions of the statute. Any other inter·
pretation would defeat the purpose of the Act, for it is readily conceivable how persons seeking to evade its regulatory provisions
niight form an organization whereby they could insure profits to
themselves in an indirect way.
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Much stress has been laid upon the personnel of this Bureau and
the cause of public spirit which has characterized those who have
organized and helped direct its activities. As before indicated, the
question must be decided on the possibilities under the plan of business without regard .to the character of membership which controls
iis activities. It has been contended that the Act wais designed
to protect the uneducated, those who are easily misled and most
liable to be imposed upon; that, therefore, the Bureau is not within
the Legislative intendment as it deals with "trained" women, those
possessed of mental qualifications to such a degree that they are able
to look out for theselves and to guard themselves against unfair
bargains and unjust !mpositions. If this were the Legislative pur·
pose, then those agencies which charged no fee to one seeking employment would not be subject to licensure. The contrary has been
expressly ruled by this Department in an opinion rendered by
lJeputy Attorney General Collins under date of December 7, 1915,
wherein it was held that employment agencies which collected nothing from the employe, but looked solely to the employer for compensation were comprehended by the terms of the Act and so subject
to its provisions.
The case of Huntsworth vs. Tanner, Attorney General, 87 Wash.,
G?'O, has been relied upon as ruling this question. That case simply
decided that the term "employment agency" as used in a law somewhat similar to the Pennsylvania statute under consideration was
restricted by a preamble which recited that the impelling necessity
for the passage of the Act was the protection of the "workers" of
the State of Washington from imposition and astortion; that a
worker was a laborer or artificer and that, therefore, an employment
agency which confined its activities to the placing of school teachers
was not within the Act because school teachers were not "workers"
a;:i the term was therein defined.
The distinction between that case and the question at issue is
apparent. The Pennsylvania statute contains no such preamble and
the question is simply whether the plan of business upon whi~h the
Bureau functions makes it a business for profit, and an employment
agency within the Act.
T have expressed my views with some degree of detail, being impelled so to do by the earnestness with which counsel for the Bureau
has pressed his case and the many papers which he has filed substantiating his statements that the Bureau is not making a profit,
does not intend to make a profit and was initiated and operated by
women wholly influenced by altruistic motives. He has considered
the question from the standpoint of this particular institutiqn and
not from the viewpoint of the State at large.
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Specifically answering your inquiry, you are now advised that the
Bureau of Occupations for Trained Women of Philadelphia is an
employment agency within the meaning of the Act approved June
7, 1915, P. L. 888, and is subject to all the provisions of the statute.
Yours very truly,

FRANK M._ HUNTER,
Deputy Attorney General

PUBLICATION OF REPORTS.
DEPARTMENT OF LABOR AND INDUSTRY.
The report of the Bureau of Statisitcs and Information may be summarized and
included in the report to be published by the Bureau in the Department of Internal Affairs.

Office of the Attorney General,
Harrisburg, P.a., March 18, 1920.
Honorable Clifford B. Connelley, Oom:missioner of Labor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of
the 2d instant asking to be advised relative to the publication of a
report of the Bureau of Statistics and Information by the Department of Labor and Industry covering the year 1916.
The Act of June 2, 1913, P. L. 396, creating the Department of
Labor and Industry, -in Section 4 provided for a Bureau of Statistics and Information, and by Section 11 defined the duties thereof,
among them 'b eing
"This Bureau shall also be required to collect, compile, and publish · annually, the productive statistics of
manufacturing, commercial, and other business interests of the State."
The Act of April 18, 1919, P. L. 80, establishes a Bureau of Statistics and Information- in the Department of Internal Affairs, and
repeals the above mentioned provisions contained in the Act of
1913, the effect being to transfer said Bureau from the Department
of Labor and Industry to that of Internal Affairs.
Section 3, of the Act -of 1919, inter alia, makes it the duty of the
Bureau as esta;blished in the Department of Internal Affairs to compile and publish industrial ·and commercial statistics in manner as
therein ·prescribed and directs that
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"All records files work in co~rse of completion ·~ " *
now in the po~sessi~n of the production division of the
Bureau of Statistics and Information in the Department
of Labor and Industry, are hereby transferred to the
.b ureau hereby established,"
to be delivered to the Secretary of Internal Affairs when the Act
went into effect.
It appears from your communication that, owing to delays arising from certain causes therein mentioned, there has n_ot been any
publication of the report required under the Act of 1913 for any year
since 1915; that the printer's copy for the report covering the
year 1916 was placed !in the printer's hands December 31, 1918, but
that the same has not yet been set in type, and will embrace some five
or six hundred pages. It is further stated as being your understanding that the siaid Bureau, as now established in the Department of
Internal Affairs, intends to publish in a single volume a comparative
statement of the productive industries of Pennsylvania for the years
1917, 1918 and 1919, with full details for the year 1919. You further
state as your belief that it .w ould be bette1• that a summary of the
productive details for the year 1916 be included in the said volume
to be issued by the Bureau in the Department of Internal Affairs,
rather than to proceed to have the Deparlment of La.bor and Industry publish the ahove mentioned separa te volume containing the.
statistics in detail.
You ask to be advised whether the order for the publication of
the 1916 production report by your Department may be cancelled
and a summary thereof turned over to the Bureau of Sta.tistics. and
Information in the Department of Internal Affairs, to be used in
a single volume by that Departm.ent.
It will be noted that the length or fullness of the publication of
the productive statistics as directed by the Act of 1913 was within
the discretion and under the supervision of the Commissioner of
Labor a.nd Industry. A summary thereof contaiined in the report
of th e present Bureau, such as proposed would fairly be deemed as
fulfilling the requirement. The continuity of these reports would
thus not be broken. It is altogether probable that the inclusion of such
a summary of the statistics for the year 1916 in the report of the
existing Bureau would be more valuable and afford a better and more
useful source of information tha.n a detailed publication at this
late day of these statistics by your Deparrtment.
In vliew of the ex:pense involved in 'PUbHsbing this elaborate
separate volume, its belated character and that the Bureau of Statistics and Information in the Department of Internal Affairs has now
superseded that formerly in the Department of Labor and Industry
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and will publish statistics pursuant to the duty imposed under Section 3 of the Act of 1919, your proposal to abandon the publication
by the Department of Labor and Industry of the report covering the
year 1916, and tha.t a summary thereof be included in the report to
be published by the Bureau in the Department of Internal Affairs
seem.IS Wlise and expedient. I see no legal obstacle to such a course,
and to the cancelation of the order for the publication of the 1916
production report by your Department.
Very truly yours,
EMERSON COLLINS,
De[IUty Attorney General,
DEPARTMENT OF LABOR AND INDUSTRY.
The wire glass Act of May 20, 1913, P. L. 272, and the fire and panic Act of
May 3, 1909, P. L. 417, as amended, are each in full force and effect, so that a
violation of either may be proceeded against as respectively provided. The De·
partment is justified in taking measures "to enforce either Act.

Office of the Attorney General,
Harrisburg, Pa., April ii, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and Industry, ·Harrisburg, Pa.
Sir: This Department is in ·receipt of your communication of the
19th ult. asking to be advised relative to the Act of May 20, 1913,
P. L. 272, and the Act of May 3, 1909, P. L. 417, as amended. The
specific questions, as stated in your communication, upon which an
opinion is requested are as follows :
"(a) Must the Wire Glass Act of May 20, 1913, be
applied to buildings not covered in the Fire and Panic .
Act, if an external fi're escape be erected on said building?
"(b) Are the Acts (the Fire and Panic Act of May
3, 1909, as amended, and the Wire Glass Act of May 20,
1913) to be read together or as tw<;> distinct Acts, each
carrying its individual application?
" ( c) Is the Department of Labor and Industry justified in assuming the enforcement of this Act, Wire Glass,
as has been the case since 1913 ?"
The aforesaid Act of 1913, known as the Wire-glass Act, regulates
"the openings of buildings, upon, over, or under external fire-escapes .•" Section 1 thereof reads as follows:
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"That all exits to external fire-escapes shall be by
means of doors of fire-proof construction, in which doors
there may be placed wire-glass, if glass is required for
lighting the interior; and all windows, hereafter opening upon, over, or under external fire-escape's, shall be of
fire-proof construction, with wire-glass therein, and with
metal fire-proof frames around the windows."
Section 2 makes a violation of the Act a misdemeanor and contains the proviso that "nothing in this act shall interfere with fireescapes, now in use, approved by the proper authorities."
The aforesaid Act of 1909, known as the Fire and Panic Act, was
amended in its several sections by the Act of July 18, 1917, P. L.
1074, and as to Sections 1 and 2 again amended by the Act of June
7, 1919, P. L. 406. It is an elaborate measure providing for proper
ways of egress for escape from fire, fire-escapes and various preventives of fire in certain buildings, not in cities of the first and second
classes, and vests jurisdiction in the Department of Labor and Industry for its enforcement.
In the case of .Alea;(Jlfl,der vs. P<Yrter, 42 0. 0. 210, the Court, in refusing a mandamus against the Director of Public Safety in the
City of Philadelphia to compel him to issue a fire-escapei permit
which h~d been refused because it showed_a plan failing to comply
with the provisions of the aforesaid Act of 1913, sustained the constitutionality of the Act, Judge Audenreid saying in the course of
the opinion :
"The Act of May 20, 1913, P. L. 272, has reference only
to external fire-escapes. It directs that all doors and
windows opening upon, over or under such fire-escapes ·
shall be of fire-proof construction, and that in all lights
in such doors or windows wire-glass only shall be employed. A penalty is provided for the violation of this
mandate; and the act ends with the proviso that nothing therein 'shall, interfere with fire-escapes now in use,
• approved by the proper authorities.'
"We think that, when this statute is considered as a
whole, it is clear that all the legislature meant to say
was that the windows or doors in proximity to fire-escapes thereafter to be erected or theretofore erected
without the approval of the proper authorities must be
of the fire-proof construction therein · described."
An examination of the foregoing Act of 1913 and that of 1909,
a·s amended, shows that, although they are kindred in purpose and
have the identical object of safeguarding persons from the danger
of fire, they direct and require distinct means and expedients to
promote that end. The one of 1913 prescribes a certain specific type
of door as a means of exit to, and a certain type of window opening
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upon, over or under, external fire-escapes. The requirements extend
to all such door and window openings, upon whatever building such
fire-escape may be erected or wherever the building may be located,
other than fi~e-escapes embraced within the proviso contained in
Section 2 as above quoted.
The said amended Act of 1909 enumerates certain buildings and
classes of buildings subject to its provisions, and provides for and
requires the installation and maintenance therein of ways of egress,
fire-escapes, safeguards against fire and conditions of safety. Only
the buildings and classes of buildings expressly mentioned therein
are Wi~hin :I.ts purview. As above noted, it does not extend to cities
of the first and second classes, while the said Act of 1913 is Statewide in scope.
It is manifest from a comparison of these statutes that the provisions of the one of 1913 may and do apply in some cases to which
the one of 1909 does not apply. Their -requirements are not inconsistent with each other; those of both are in full force and are to be
complied with and may be without conflict with each other. As
above pointed out, the Act of 1913 exacts a specific kind of door as
a means of exit to, and a specific kind of window opening upon, over
or under, external fire-escapes, and is to be deemed 1a nother and
added safeguard in addition to those prescri_bed or required by the
said amended Act of 1909, or other enactment r~lating to this subject of fire protection. Each of these measures is to be enforced according to the methods respectively prescribed. A violation of that
of 1913 is made a misdemeanor and is to be proceeded against accordingly, while a violation of that of 1909 is punishable in a summary criminal proceeding.
You are accordingly advised, in answer to your first and second
·
questions as above stated, ·as follows:
That the said Act _of 1913 regulates and applies to the door and
window openings in connection with external fire-esca~es as therein
mentioned and specified (other than such as are excepted by virtue
of the proviso contained in Section 2), whether the building upon
which the fire-escape is erected is or is not among those within the
purview of the said amended Act of 1909.
That the provisions of the Act of 1913 and of that of 1909, as
amended, are each in full force and effect and to be so complied with
and that a violation of either is to be proceeded against in the
manner therein respectively prescribed.
The Act of 1913 is silent as to whose duty it is to proceed to enforce its provisions. It follows that any one may properly institute
such proceedings. It is to be regretted that it does not expressly place
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this duty somewhere, as laws of this character are apt only to be
enforced by some authority acting in the public interest. Presumably the intention was and it was contemplated that, its enforcement should be exercised by and rest upon the authorities charged
with the duty of seeing that the laws relating to fire-escapes are observed. Inasmuch as the Department of Labor and Industry is such
an authority, you are advised, in answer to your third above stated
question, that it is entirely warranted and justified in having proceeded to enforce this measure and that it should continue to exact
and require compliance with its provisions.
Very truly yours,
EMERSON COLT~INS,
Depu_ty Attorney General.
REHABILITATION
The funds appropriated by Section 7 of the Rehabilitation Act of July 18, 1919
cannot be applied to the payment of costs of therapeutic treatment, transportation .
for such treatment and incidental expenses in connection therewith.

Office of the Attorney General,
Harrisburg, Pa., April 19, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and
Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
fith inst. asking to be advised whether the funds appropriated under
Section 7 of the rehabilitation Act of July 18, 1919, P. L. 1045, can
be applied to pay the costs of therapeutic treatment, transportation
fur such treatment, maintenance during t1rn period of the same or
other incidental expenses in connection therewith.
Under Section 5 of the Act above mentioned the Chief of the
Bureau of Rehabilitati01 with the approval of the Commissioner
of Labor and Industry, is empowered, inter alia1

,

" ( d) 'l'o arrange fo1· such 1lwrapeutic treatment as
may he necessary for the rehabilitation of any physically handicapped persons who have registered with the
chief of the bur·ean ."
Section 7 of the Act appropriates $100,'G'OO, or so mnch thereof as
may ·be necessary, to carry out the purposes of the Act.
The term "arrange", as used in the above quoted provisiou of
Section 5, can not of itself be interpreted as giving to the said Bureau the power to pay for therapeutic treatment and other expenses
incident thereto in the rehabilitation of physically handicapped
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persons. This term as used in reference to various services to be
performed by the Act, pursnant to the provisions contained in Section 5, such as to arrange for courses of training in educational
institutions and industrial establishments, and for certain social
service during the period of treatment ·and training. It is not synonymous with, and in common usage does not import the meaning
of, the word "pay", and we must presume that it was used in the
Act in its ordinary meaning. There is furthermore nowhere in the
Act any express provision vesting the Chief of said Bureau, with
the approval of the Commissioner of Labor and Industry, with the
autho1·ity to pay the costs of such treatment. Costs in connection
with certain other services to be rendered by the Bureau pursuant
to the provisions of Section 5 are expressly allowed to be paid.
In Subsection (i) there is specific authority to provide maintenance costs during the period of training in the courses which are
to be arranged for under Subsections (f), (g) and (h). In Subsection ( e) there is a specific authorization in certain cases to pay
for artificial limbs "and other orthopedic and prosthetic appliances."
We must conclude that if there had been an intention to clothe
ihe Chief of the Bureau, with the approval of the Commissioner,
with the power to pay for therapeutic treatment it would likewise
h:we been bestowed in express terms. The enumeration of certain
things which may be paid for ·presumably excludes the right to do s~
in the case of things not within the enumeration, under a well
k'nown principle in the construction of statutes.
Endlich on Interpretation of Statutes,
Seotions 391, 898.
What was eYidently intended by the provisions of Subsection ( d ).
was that the Chief of the Bureau should make arrangements with
hospitals, physicians and other agencies, ~where and by whom there
may be provided or afforded services specially directed to the work
11f rehabilitation,-to arrange for places and specialists where anrl to
whom the physically handicapped persons seeking rehabilitation may
go for help to that end. It is altogether probable that the Chief
of the Bureau will be able in many cases to secure such services
gratuitously, or at such reasonable cost as to be within the means
of all.
I am, therefore, of the opinion, and :so advise you, that the funds
appropriated under Section 7 ·of the Act can not be used to pay
the expenses of therapeutic treatment, transportation for such treatment, maintenance during the period thereof, or other like expenses
incident thereto.
Very truly yours:
EMERSON COLLINS,
De'[YUty AUorney General.
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REHABILITATION ACT.
· ·
d w h 1"l e ..
at work
An inmate of the Huntingdon Reformatory who was m)ure
under the direction of the Prison Labor Commission is within the provisions of
the Rehab ilitation Act of July 18, 1919, P. L. 1045.

Office of the Attorney General,
Harrisburg, Pa., June 22, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and
Industry, Harrisburg, Pa.
Sir: There was duly received your communication to the Attorney
General of the 9th inst. asking to be advised whether the following
case comes within the provisions of the Rehabilitation Act of ,July
18, 1919, P. I,. 1045. The facts therein appear to be as follows:
B., now a resident of Philadelphia, while an inmate of the Pennsylvania Industrial Reformatory, at Huntingdon, suffered amputation of two fingers and a thumb of his left hand in consequence of
a;1 injury receivl'd while operating a rimming machine making auto·
mobile tags. This work was being done under the direction of the
Prison Labor Qommission, pursuant to the Act of June 11, 1915,
P. L. fi!'i6. He made claim for compensation for this injury under"
the Workmen's Compensation Law, wh!ch after a hearing de 110vo
was disallowed by the Compensation Board in an opinion delivered ·
hy its Chairman, in which it was said:
"Under :rny aspect of the Pennsylvania Compensation
Act of 1915, before the relation of employer and employe
can be established, tlwre mnst be a meeting of minds
in a contract of employment. 1Ve cannot find in the
case at bar any element of contractual relationship between the Prison Labor Commission and the · inmate
who was forced, by correctional methods into an em·
ployment, notwithstanding the fact that a small daily ·
stipend was set apart for his future use.
"Compensation is accordingly disallowed."

Departm ent Reports, Vol. 6, page 1409.
He has now made application for the benefits of the Rehabilitation.
Act as a physically handicapped person within its definition. The prin·
ciple governing in the rejection of his .claim for compensation under
the V\Torkmen's Compensation Law does not rule the question here submitted. Its answer turns upon the point ·whether the accident wl1ich
hefell the rlnimant is to be deemed an "industrial accident" within
1lw intent of the Rehabilitation Act of 1919. By virtue of subsection
( c) of Sertio11 1 t~e.reof,. its benefits extend to physically handiC'apped persons resHhng m I'eimsylvania "whose capacity to earn
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a living is in any way destroyed or impaired throt1gh industrial acddent occurring in the Commonwealtmh."
~t will be seen that of these requisites the only one in the claimant's case about which there could be a possible question is as to its
being an "industrial accident", and I am of the opinion that it also
fulfills that criterion. Although his status was nut that of an emrloye within the intendment of th"' ·workmen's Compensation Law,
his work was industrial in nature. It was being performed under
the provisions of tbe Prison btbor Commjssion Act of 1915, pursnant to which, under the supervision of the said Commission, industries may he carded on in certain penal institutions, using the
labor of the inmates of thesf> instib1tions, who
credited with some
wages therefor in mannl:'r prescribed by that Act. In accordance
v:ith this authority there was being carried on the manufacture of
automobile tags at the Huntingdon ReformatoTy. It was an in<lustrial operation in which the claimant was an operative. That
he was required to do this without his own option as part of the
correctional discipline and instruction used by the Reformatory for
his reformation did not alter the character of tlw work being done
by him in which he received his injury, and its character fixes that
of the accident.

are

It would be a harsh rule to hold that while the Reformatory
where he was confined .c ould and rightly did for his own betterment
set him at this work, yet the State should deny to him the assist·
ance to render him again fit for a remunerative occupation from an
injury suffered by him while so working, which it would afford to
anotlier likewise injured while engaged at precisely the same kind of
work 0~1tside its walls. The purpose of the Rehabilitation Act was
to train those incapacitated by industrial accident to a self-supporting condition, and both its spirit and letter are consonant with the
conclusion that such a case as is here under consideration is not
outside its benefits.

You are, therefore, advised that the said party is entitled to receive
the benl:'fits of the said Act of 1919 as a physically handicapped
person, in consequence of the injury sustained by him while an
inmate of the Pennsylvania Industrial Reformatory.
Very truly yours,
EMERSON COLLINS,
Deputy A.tPorney General.
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CHILD LABOR-STRIPPING TOBACCO.
Under the Child Labor Act of May 13, 1915, P. L. 286, it is unlawful for a
minor under the age of sixteen years to be employed or permitted to work in
stripping tobacco, whether the work be done i-n a tobacco factory or in the minor's
home.

Office of the Attorney General,
Harrisburg, Pa., June 22, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
24th ult. requesting an opinion in interpretation of the hereinafter
mentioned provision of the Child Labor Law. The precise question
submitted, as I understand it, may be stated as follows:
Can a minor under sixteen years of age be lawfully employed in
"stripping" tobacco where the work is not done in a tobacco factory,
but the tobacco is given the minor to take home and the work done
there?
Section 1 of the Child Labor Act of May 13, 1915, P. L. 286, defines an establishment within its meaning as-

"Any place within this Commonwealth where work is
done for compensation of any kind, to whomever payable: Provided, That this act ~hall not apply to children employed on the farm, or in domestic service in
private homes."
By virtue of Section 2 minors under fourteen years of age can
not be employed or permitted to work in any establishment or in
connection therewith. Section 5 further forbids the employment of
minors of given ages in various occup!ltions. The fi-r st paragraph
thereof contains an extensive enumeration of occupations in which
no minor under sixteen years of age shall be "employed or permitted
to work", among them being "stripping, assorting, or manufacM.uring
tobacco". The purpose of this interdiction of these several employments to minors of said age is to safeguard them against the harmful
effects attendant upon, or the dangers incident to, such wo'l'k when
performed by those of immature years.
In the case of Commonwealth vs. lVormser, wherein the constitutionality of this Act was sustained by the Superior Court and on
appeal therefrom by the Supreme Court, Judge Henderson in delivering the opinion for the Superior Court said:
"The statute in question was enacted under the .,.eneral police power of the Commonwealth. Its object is
declared to he 'to provide for the health, safety and welfare of minors' and it is too clear for discussion that
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this is an appropriate subject for legislative action not
only in the exercise by the Commonwealth of its authority as parens patriae brnt also of the inalienable
power to enact such laws as promote the health, morals
and general welfare of the people. * * * In Crouse Case,
4 Whar. 9, the court held that the right of parental contr6l was a natural but not an inalienable one; that the
public had a paramount Interest in the virtue and knowledge of its citizens and that of strict right the business
of education belongs to it. This doctrine has not ~een
departed from as is abundantly shown in the numerous
statutes affecting the status not only of children but of
adults with respect to hours of labor, the character of
the employment and the education of the youth of the
Commonwealth."

Commonwealth vs. Wormser, 6"1 Super. Ot. 444, Idem

~60

Pa. 44.

The provision here in question forbidding the employment of
minors under sixteen years of age in stripping tobacco manifestly
does not refer to the work of the grower of the article, in harvesting
or putting it in shape for marketing, but to the process after it has
left his hands to which it is subjected in the course of its preparation and manufacture for its final usable forms. Although, as I
understand, this .s tripping is largely done in tobacco factories, it is
also to a considerable amount done at the homes of persons employed
for that purp~se. It will be noted that this inhibitiQJ:J. against employing or permitting minors under said age to strip tobacco is not
limited in its application or scope to any particular place, and consequently it applies to any and every place. The danger against
which it was leveled and from which it seeks to protect the child is
evidently not something arising from the place where the work is
to be carried on, but against the danger to the health of the young
inherent in the nature of this occupation. It is quite likely that the
sanitary conditions surrounding this employment in tobacco factorie~
are in some cases superior to those at the homes of operatives engaged thereat. To afford the safeguard of the law in one place and
withhold it at another is something we may surely conclude is contrary to. its contemplation. The enactment has in view not merely
the welfare of some of the minors of the Commonwealth under the
prescribed age, but that of all of them.
In an opinion rendered by First Deputy Attorney General Keller
to the Commissioner of Labor and Industry, dated October 27, 1915,
(Attorney General's Reports 1915-1916, page 347) it was held to
be contrary to the letter and spirit of the Female Labor Law of 1913
for an establishment to give its female employes additional work to
be done at home where they had already worked the full time allowable under the law, the permissible hours of employment not being

324

OPINIONS OF 'l'HE ATTORNEY GENERAL.

Off. Doc.

enlarged by the work being done at the home. The principle there
stated is analogous to the one governing in this present case, an
interdiction upon so.me particular employment not being escaped
merely by having the minor take the work to the home to do instead
of at a factory. While it has been held in former opinions of this
Department that the Child Labor Act of 1915 is to be given a strict
construction in respect to what occupations are within the intendment of some interdicted class, yet, on the other hand, as to any restriction or condition pertaining to an employment clearly within
its intent it must be given such liberal interpretation as will most
fully effectuate its salutary ends. Stripping toba<'.co is explicitly forbidden to minors under a certain age and the provision relative
thereto is to be given a force and effect to the extent of its literal
terms, such liberal construction furthermore being in complete harmony with the spirit and purpose of this law.
For the reasons above stated, I am of the opinion and so ad~ise
you that it is unlawful for a minor under sixteen years of age to be
employed or permitted to work in stripping tobacco whether it be
done at a tobacco factory or the tobacco be taken to the home of the
minor and the stripping done there.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.
REHABILITATION.
The extension of time for the payment of maintenance costs heyon.d the period
of twenty weeks does not r equ ire the approval of the Governor, but is subject solely to the approval of the Commissioner of Labor and Industry.

Office of the Attorney General,
Harrisburg, Pa., June 22, 1920.
Honorable Clifford B. Connelly, Commissioner of Labor and Industry, Harrisblli'g, Pa.
Rir: This Department is in receipt of your communication of
the 21st ultimo, asldng to be adYiRed whether an extension of the
time of the payment of maintenance costs in rehabilitati,on cases is
subject to the approval of the Governor.
Subsection (1) of Secti-on 5 of the Rehabilitation Act of July 18,
1919, page 1045, authorizes the payment of the cost -0f maintaining
physically handicapped persons during their training to th1e extent •
and in manner as follows:
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"Providing, That when the payment of maintenance
costs is authorized by the chief of the bureau, with the
approval of the Governor, it ·s hall not exceed fifteen
dollars ($15.00) per week, and the period during which
it is paid shall not exceed twenty week•s, unless an extension of time is granted by the commissioner ; said
payments to be made by the State Treasurer on the
warrant of the Auditor General on requisition of the
Commissioner of Labor and Industry."
Pursuant to this provision the approval of the Governor is required in every authorization to pay the cost o.f maintaining a physirally handicapped per~on during his training. Whether any case
shall be entitled to recefre this benefit is thereby made dependent
upon his determination. Subject to and with such approval the
Chief of the Bureau of Rehabilitation can authorize, wrl.th the approval of the Commissioner of Labor and Industry, the payme:p.t
of maintenance costs, but only for a. period not to exceed twenty
weews, unless the Oommissioner grants an extension of time therefor.
The Act recognizes that this period may be insufficient to carry
out the work of rehabilitation, of whlich fact the Commisslioner is
made the sole judge by clothing him with the power to extend the
time during which maintenance costs .may be paid. His authority
in this respect is unrestricted since, as will be noted, no limit is
set upon the duration of the extension. I am of the opinion that it
is .·the intent of the Act that once the Governor has placed the stamp
of his approvel upon an· authorization to pay· maintenance costs in
any case then an extension of the period during which the same
may be paid beyond the twenty weeks is wholly within the control
of the OommiSJsioner of Dabor and Industry.
In accordance with the foregoing, you are, therefore, advised that
an extension of time for the payment of maintenance costs beyond
the period of twenty weeks, pursuant to the above quoted provision
of said Act, does not require the approval of the Governor, •s uch extension being subject solely to the approval of the OolllD1issioner
of Labor and Industry.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General,
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REHABILITATION.
An injury caused while picking fruit is n.ot an industrial accident entitling the
injured person to the benefits of the rehabilitation Act of July 18, 1919, P . L.
1045.

Office of the Attorney General,
Harrisburg, Ba. July 12, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and
Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
29th ultimo, asking to be advised whether the following stated case
comes within the purview of the Re-habilitation Act of July 18, 1919,
P. L . 1045:
.
M, a resident of Pennsylvania, employea as a GOachm:an and gardener, while picking fruit for his employer received an injury which
resulted in an amputation of his leg.
By virtue ·of sub-section ( c) of Section 1 of said Act a physically
handica.pped person entitled to receive the aid thereunder is defined
as one residing in Pennsylvania, whose capacity to earn a living
is in any way destroyed or impaired thl"ough "industrial accident
occurring in the Commonwealth."
In a. former opinion of this Department, rendered to you by the
writer hereof, construing this Act, it was said:
"By an 'industrial a.ccident,' a;s this term is used in
the Act, is evidently contemplated an accident occurring
to one in the work of, or connected with, his employment in some industry."
The work in which the above mentioned person was engaged when
injured is malllifestly of a domestic nature. The injury was not
received while he was working in an industry, as that term is commonly understood, or in the furtherence of an industrial operation.
It consequently follows that the accident in question cannot be
deemed an industrial one, within the intent of the Act. We have,
in the several opinions rendered touching the aforesaid A.ct, given
it the most liberal interpretation consistent with its ter:ms in order
to extend its benefits wherever possible, but it would be giving it
an altogether unwarranted construction to hold that an injury sustained while doing .w ork such as this person was doing when injured
is an "industrial acciden,rt."
In accordance with the foregoing, you are advised that the afore·
said injury does not render the said person eligible to the benefits
of the said Act.
Very truly yours,
EMERSON COLLINS,
no/YMl1+111

A .,..,._l'MMMDA• n ....-,,,_.,.,
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FEMALE LABOR.

The Female Labor Law of Pennsylvania does not apply to postal clerks.

Office of the Attorney General,
Harrisburg, Pa., August 30, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
26th ult., requesting an opinion as to whether the Female Labor Law
applies to railway postal clerks. It appears from your communication that a complaint had been made relative to the working hours
of railway postal clerks employed at a certain Philadelphia Terminal,
and that upon investigation the point was raised by those in charge
of these employes as to whether your Department "had any jurisdiction over employes of the Federal Government."
The Act of July 25, 1913, P. L. 1024, commonly known as the
Female Labor Law, regulates the employment of females in any establishment, which is defined as any place in this Commonwealth
where work is done for compensation of any sort, to whomever payable, excepting work in private homes and farming. It is an enactment under the police power of the State.
In an opinion by Attorney General Brown to the Commissioner
of Labor and Industry of December 11, 1918, 28 District Re]Jorts
356, it was held that it applies to women engaged in Interstate Commerce, upon the well known principle that until 9ongress assumes
the exclusive regulation of the subject, in such a case, a State statute,
enacted under the police power, may apply. It is too plain, however,
to re.quire elaborate discussion that a State statute can not interfere
with the a,gencie~ and instrumentalities of the 1<,ederal Government
acting within the scope of its constitutional authority. For example,
since M'Oulloch vs. State of Maryland, 4 Wheaton, 316, it has been
definitely settled that a State government has no right to tax any
of the constitutional means employed by the Government of the
United States to exercise its constitutional powers.
The Constitution of the United States confers upon the Feqeral
Government the function of establishing and operating a postal
system. It is the sovereign in that domain. The power of Congress
over the post offices embraces the regulation of the entire postal
system. U. S. vs. Loring, 91 Federal Reporter, 881. "In respect of
the mails the United States is certainly not a common carrier; it is
pursuing a high governmental duty." Masses Publishing Co. vs.
Patten, '245 Federal Reporter, 10'2; Searight vs. Stokes, 3 Howard,
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151. There is vested in the Federal Government the exclusive power
to prescribe the conditions of employmeI;lt of its agents, servants
and employes engaged in the postal service, and it consequently follows that the Pennsylvania Female Labor Law does not apply to
them.
In cases where Federal postal officials, employes or instrumentalities employ wholly on their own account and at their own expense
other persons to assist them in the furtherance of their work in the
postal service, the employment of such latter persons may come
within the scope of said Act upon the ground that they are not the
employes of the United States, but simply the servants of its servants over whom it exercises no control and for whose employment
or the conditions thereof it is not responsible. Before any attempt is
made to enforce the A<:t in this respect care should be taken to see
that the person in whose behalf it is invoked is in no sense a Federal
employe.
I understand from your communication that, acting under the
counsel of the former special attorney of your Department, the said
Act has been administered heretofore along the lines of the ruling
herein laid down, and you are hereby advised to continue to so
administer it.

Very truly yours,
EMERSON COLLINS,
Dep'l))ty Attorney General.

REHABILITATION.
An injury to a State policeman while in the performance of his duty is bot an
industrial accident within the meaning of the R ehabilitation Act of 1919.

Office of the Attorney General,
Harrisburg, Pa., September 1, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor and Industry, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
24th ult., asking t.o be advised whether the following stated case
comes within the Rehabilitation Act of July 18, 1919, P. L. 1045.
C. a State policeman, while on motor-cycle patrol was injured by
the collision of his car with another car, resulting in the amputation
of his foot.

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

829

The benefits of the aforesaid Act extend to physically handicapped
persons as that term is defined in Subsection ( c), Section 1, of the
Act, which reads as follows :
"The term 'physically handicapped person' or 'persons', wherever used in this act, shall mean any resident
or residents of the Commonwealth of Pennsylvania
whose capacity to earn a living is in any way de·stroyed
or impaired through industrial accident occurring in
the Commonwealth."
By virtue of this provision, the incapacity for which a person is
entitled to the aid provided for by the Act must have been caused by
an industrial accident. That is an essential test in every instance.
As pointed out in former opinions rendered by this Department construing this stature, an "industrial accident", within its intent and
contemplation, is one occurring in connection with the work or
operation of some induistry. In view of the remedial nature of this
measure, we P,ave given, and should continually give, the word "industrial", as here used, its most liberal and widest possible meaning.
It is obvious, however, that the accident causing the injury in the
above stated case does not fulfill the requirement of the Act in this
respect. It was a casualty sustained in the course of the performance
of his duty as a policeman, and can not in any sense of the term
be deemed or classed as an industrial accident.
You are accordingly advised that an injury to a State policeman
occurring in the line and performance of his duty does not constitute
an industrial accident so as to bring him within the definition of a
physically handicapped person under the Rehabilitation Act of 1919,
and consequently no power is vested in the Bureau created by it to
extend its benefits in relief of an incapacity so incurred.
It is to be regretted that the rehabilitation service afforded by the
State under the aforesaid Act does not reach a case so altogether
worthy as the one here under consideration, but it is too clearly outside its plain purview as it now reads to make this possible. It remains for the Legislature by appropriate amendment to so broaden
its scope as to bring within its provisions persons injured in accidents of this class. We can not do this by mere construction of the
existing law, however meritorious the case.

Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.
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IN RE REHABILATION.
Tb.e Rehabilitation Act of July 18, 1919, P. L. 1045, does not apply to depen·
dents of those injured in. industrial accidents. Only persons actually injured can
receive any benefit from the act.

Office of the Attorney General,
Harrisburg, Pa., October 6, 1920.
Honorable Clifford B. Connelley, Commissioner of Labor & Industry,
Harrisburg, Pa.
Sir: This Department is in receipt of your communication requestino·b a rulino-b as to whether the hereinafter stated cases come withiP
the Rehabilitation Act of July 18, 1919, P. L. 10~5.
L's brother and B's father were killed in industrial accidents.
Neither L. nor B. personally suffered any incapacity to earn a liviI;ig
by reason of industrial accident, but upon the assumption that,
as dependents of their said relatives who were so killed, they would
have received assistance from them in their education can they now
be afforded the educational assistance provided in Subsection (1)
of Section 5 of the Act.
Only persons who are "physically handicapped", as that term is
defined by the Act, are within its relief. In Subsection (c) of Section 1 this is defined to be one "whose capacity to earn a living is
in any way destroyed or impaired through industrial accident occurl"ing in the Commonwealth." Its purpose is to restore to such per-.
sons a capacity to earn a livelihood. While it is no doubt true
that the rehabilitation contemplated rendering persons again fit for
remunerative employment would be beneficial to those dependent
upon them, and that this was among the ends in view in the enactment of this measure, we can not imply therefrom any authority for
the Bureau of Rehabilitation to assist such dependents directly, by
affording to them the educational advantages provided by the Act,
or to assist the dependents of those killed in industrial accidents.
The relief and assistance allowable ran be made only to the person
to whom tl1e accident actually befell, for the purpose of rehabilitating him from the injury sustained in consequence thereof.
You are, therefore, advised that the Bureau of Rehabilitation has
no authority to extend the benefits of said Act to cases such as
above stated.
Very truly yours,
EMERSON COLLINS ,
Deputy Attorney General.
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EMPLOYMENT AGENCY.
An advertising service company which writes letters for an applicant for employment, setting forth his fitness and qualifications for the employment he seeks,
distributes same for the applicant, and collects and furnishes a list of names for
such letters makes the company an employment agency within the meaning of the
Act of June 7, 1915, P. L. 888, and is required to take out a license as prescribed
by that Act.

Office o.f the Attorney General,
Harrisburg, Pa., October 12, 1920.
Mr .•Jacob Lightner, Chief, Division of Licensed Agencies, Bureau
Of Employment, Department of Labor and Industry, Harrisburg,
Pa.
Sir: This Department duly received your communication of the
5th inst. asking to be advised whether a business conducted in the
manner hereinafter stated would constitute -that of an employment
agent within the meaning of the Act of June 7, 19'15, P. L. 888, regulating the business of employment agents.
The facts, as I gather them from the communication accompanying yours., in the special case occasioning your inquiry may be stated
as follows :
·
A certain advertising service company write letters for any person .seeking employment and "get up a list of concerns in his particular line and sell . him the clerical service necessary to put these
letters in the hands ·Of ... * * * prospective employers." Usually the
latter is directed to communicate with the applicant, but in some
instances the service agency "put the concern interested in touch
with the applicant-merely handing the worth while letters over to
him as they came in." It is further stated that no fees have been
collected "for actually getting a man a position."
Section 2 of the said Act defines the term "employment agent", as
nsed therein, to mean "every person, copartnership, association or
corporation engaged in the business of assisting employers to secure
employes, and persons to secure employment, or of collecting and
fnrrnishing information regarding e'm ployers seeking employes, and
persons s~eking employment,'' with c<:>rtain exceptions therefrom not
pertinent to the question here under consideration.
I am of the opinion that a business carried on in the manner above
stated is within the meaning and intent of this definition of an
"employment agent". l\ferely to write letters for persons seeking
employment and supply the clerical services to send out or distribute the same would not, standing alone or of itself, be sufficient
to. bring the case within the Act. This would be, on the part of one
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desiring to secure employment, simply the hiring of an expert to
write a letter for him describing his fitness for the kind of work
he seeks to obtain, in order that it might be couched in a style and
form most likely to bring a favorable response, and the hi:dng of
clerical help to put in shape and send it out. But in the above stated
case something essentially different from that is done in addition
thereto by the service company. The company got up a list of
prospective employers in the particular line of employment sought
by the applicant, and it is to this list that the letter so prepared is
sent. This is fai°rly to be deemed collecting and furnishrinrg information relative to employers seeking employes within the plain spirit
and intent of the law. It is information of a very definite and
valuable character, providing the one desiring employment with the
precise knowledge where his peculiar kind of ability' may be wanted,
and points to the places where his application may be most hopefully or successfully made, and thus becomes assistance in obtaining employment of a most useful and effective nature, and au important part of the whole transaction. It is obvious that the possession or collection of such a list by the service company would
in many cases be the chief inducing cause leading an applicant
for a position to resort to their services.
Furthermore, while it appears that in most instances the prospective employer communicates directly with the applicant for employment, yet in some instances the agency will "put the conaern
interested in touch with ihP applicant,-merely handing the worth
while letters over to him". In such cases it would seem that the
letters describing the applicant's merits go directly from the agency
to the prospective employer, the agency receiving and passing upon
ihe rPplies, passing the ones worthy of consideration on to the ap·
plicant. 'l'his is so clearly rendering assistance in getting employment as to need no comment, and hence expressly within the Act.
The fact that no additional charge is made for this is immaterial;
it is in connection with a transaction for which a consideration was
paid. The fact that thiR additional service was o•ffered to be
i·endered hy the company may have led the applicant to accept their
terms and services.
You are, therefore, advised that to write letters for an applicant
for employment setting forth his fitness or qualifications for the
position or work he seeks to obtain, and to supply the clerical help
required to put such letter in proper shape and distribute the same
for the applicant and collect and furnish, in addition thereto, a list
of prospective employers to whom such letter would be sent or for
an agency to send out from itself such letter, receiving and 'passing
upon the replies thereto in the manner as set forth in the above
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mentioned case, would bring the case within the Act and render it
encumbent upon any one so conducting a business to take out a
license as such in accordance with its provisions.
Very truly yours,
EMERSON OOLLINS,
Deptitty Attorney General.

IN RE REHABILITATION.
A girl residing in this Commonwealth, who is now 16 years of age, while
working on her father's farm in the hay field about four years ago had her
leg cut off by a mowing machine, is entitled to compensation under the Rehabilitation Act of July 18, 19il9, P . L. 1045.

Office of the Attorney General,
Harrisburg, Pa., November 23, 1920.
Honorable Clifford B. Connelley, Oommtssioner of La.bor and
Industry, Harrisburg, Pa.
Sir:· This Department is in rec·e ipt of your communication of
the 16th inst. asking to be advised whether the following stated
case is within the benefits provided in the Rehabilitation Act approved July 18, 1919, P. L. 1045. The facts, as they appear from the
dupliea;te record/s accompanying your communication and which
are retained with our files, are as follows:
A girl residing in this Commonwealth, who is now sixteen years
of age, while working on her father's farm in the ha,y-field had her
leg cut ·off by a mowing machine, the accident occurring in this
Commonwealth about four yeavs ago.
The Adjuster of the Bureau of Rehabilitation who investigated
the facts in this case recommends that the Bureau pay the entire cost
of a.n artificial limb for her.
A physically handicapped person, as defined in Sub,section ( c)
of Section 1 of the Act, is one "whose capacity to earn a living is
in any way destroyed or impaired through industriJal accident occurring in the Commonwealth." Pursuant to the provisions of Subsection ( e) of Section 5 the entire cost of an artificial limb for a
physically handicapped person may be paid out of the funds appropriated for rehabilitation purposes.
In an opinion of this Department to you, under date of November
25, 1919, it wais held that the Act applies to accidents o<:curring prior
to its passage as well as to those occurring thereafter. In an opinion
under date of February 17, 1920, it was further ruled that accidents
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happening in connection with farm labor are to be considered afl
"industrial accidents" within the intent of the law.
It will be seen, therefore, as a general principle, that an accident
of the character and occurring as of the time of that above stated
brings one whose capacity to earn a living has been thereby destroyed
or impaired within the definition of a physically handicapped person,
and consequently entitled to receive the assistance provided in
Sub-section (e) of Section 5. Under the facts as given in the particular case here in question, I see nothing which would take it out of
the general rule. The immature years of this girl at the time she sustained the injury would not operate to deprive her of the aid afforded
by the Act, if in fact 'She was actually engaged in farm labor when
injured and the accident occurred in connection therewith. We have
uniformly rnled that in view of the remedial ends which this measure
has for its object it should be given a liberal construction.
You are, therefore, advised that the aforesaid case is within the
purview of the Rehabilitation Act of 1919, and that the aid provfrled
under Sub-section ( e) of Section 5 thereof may be allowed therein.
Very truly yours,

EMERSON COLLINS,

Deputy Attorney General,

OPINIONS TO THE DEPARTMENT OF MINES
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MINES.

The Bituminous Mine Code, of June 9, 1911, P. L . 756, must be enforced, without regard to difficulties existing in particular localities.

Office of the Attorney General,
Harrisburg, Pa., March 5, 1919.
Honorable Seward · E. Button, Chief of Department of Mines,
Harrisburg, Pa.
Sir: Your favor of the 26th ult., is at hand.
You ask whether the opinion of this Department given August 29,
1916, in reference to the application of Section 14 of Article 4 of
the Bituminous Mine Code of June 9, 1911, P. L. 756, may be modified so as to hold tha\ this section shonld apply only to mines that
are gaseous in character.
In support of your request yon quote the letter of Inspector T. A.
Mather, 'vhich indicates that it is difficult to enforce the provisions of
this Section of the law in mines in the Broadtop Coal Field which
are not gaseous. The opinion to which you refer was prepared and
promulgated after careful consideration by this Department.
We cannot recede from the views therein expressed. It often happens that legislation, general in its character, may work hardship
in particular instances, and that its enforcement in special cases is
difficult and impracticable. The remedy for such a situation is with
the Legislature. The courts cannot construe legislation so as to
make it applicable or inapplicable, according to t}J.e ease or difficulty
with which it may be enforced, and the .Attorney General is bolllnd by
the same rules of construction that apply to the courts.
I am, therefore, compelled to advise you that notwithstanding
the abnormal conditions in the Broadtop Coal Field, and the difficulty of enforcing the provisions of the law as heretofore construed,
this Department is unable to place any other construction upon it
than that indicated in the opinion of Deputy Attorney General
0ollins, dated August 29, 1916.
Very truly yours,
WM. M. HARGEST,
Deputy A.ttorney Genern,l.
(337)
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MINES AND MINING-HOISTING MACHINERY.
It is not necessary for a mining company to keep an engineer constantly in
charge of the hoisting machinery when the regular mine labor is suspended.

Office of the Attorney General,
Harrisburg, Pa., May 9, 1919.
Honorable Seward E. Button, Chief of Department of Mines,
Harrisburg, Pa.
Dear Sir: This Department is in receipt of your recent letter
and accompanying correspondence, with reference to a complaint
that an engineer has not been kepi in constant charge of the hoisting machinery of No. 16 Slope of the Beavei· Brook Colliery,
Charles M. Dodson & Company.
The facts, as I understand them to be, are as follows:
That prior to March 15, 1919, the company had three engineers
at No. 16 Slope, but at that time the working at the Slope was
suspended and there are only two pumpmen on duty at a time, during the period of suspension, working in two shifts of eight hours
each, the third shift being dropped completely; that on idle days
there is only one shift of engineers at No. 16 Slope. The pumpmen on the day shift are let down and the pumpmen on the night
shift hoisted up at that slope, but the day pumpman on idle days
walks to No. 11 Slope to be hoisted, and the night pumprnan is let
down at No. 11 Slope; that it would be necessary for these men to
walk the same distance between No. 11 and No. 16 Slope on the
surface if they did not walk in the mines. All other men on certain
days are hoisted up and let down at No. 16 Slope during the time
when the one shift of engineers is at work in the usual way.
'l'he rule upon this subject is Rule 20, Article XII of the Act of
June 2, 1891, P. L. 197.
It provides, in part:
"An engineer who has charge of the hoisting machinery by which persons are lowered or hoisted in a mine
shall be in constant attendance for that purpose during
the whole time any person or persons are below ground."
Attorney General Brown, in an opinion to your predecessor,
dated April 12, 1915, said:
"I. cannot construe the said Hule 20 literally so as to
require the company to maintain an engineer in constant ~harge of the hoisting machinery when the regular mme labor is suspended. It would be unreasonab~e ~o requir~ an engineer to remain in charge of the
ho1~tmg machrn~ry, through the entire working day,
durmg a suspens1011 of labor and when no coal is being
hoisted to the surface.
'
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The few officials and employes, whose presence is required in the mine during a temporary suspension of
labor in order to inspect the workings and to make necessary repairs, can and should use the traveling way,
which is in daily use during working hours for the ingress and egress of employes. This way affords a safe
and convenient entrance to and exit from the mine.
I therefore construe the words 'engineer who has
charge of the hoisting machinery' to mean the engineer
who, during the regular hours of labor and while the
mine is in regular operation, has been placed in charge
of the hoisting machinery, and by the terms of the said
Rule he is required not only to be in constant attendance, but he should not allow any person, except such
as are d~puted by the owner or operator, to handle or
meddle with the engine or machinery in his charge."
After further consideration; we find no reason to change the conclusion arrived at in this opinion, and therefore advise you that
under i:he facts as we understand them, it is not necessary to keep
an engineer at No. 16 Slope of the Beaver Brook Colliery of
Charles M. Dodson Company, when the regular mine labor thereat
is suspended.
Very truly yours,
WM. M. HARGEST.
Deputy Attorney General.

MINES AND MINING-FIRIDBOSS.
A man who came to this country with his parents while he was a minor, whose
father died and whose mother married a citizen of the United States, while he was a
minor is a citizen of the United States and is eligible for a certificate as mine
'
'
fireboss.

Office of the Attorney General,
Harrisburg, Pa., June 4, 1919.
Honorable Seward E. Button, Chief of Department of Mines, Harrisburg, Pa.
Sir: We have your letter of the 16th inst., enclosing the letters
of Mine Inspector Bell of the 22nd Bituminous District, dated May
8, and 13, which letters are herewith returned.
You ask to be advised whether Horace Brown, who iEl an applicant
for a :fireboss certificate is a citizen.
I understand that Horace Brown came to this country with his
parents. His father having died, his ,mother married an American
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citizen while he was still under the age of twenty-one years. There
seems to be no doubt that this makes him a citizen of the United
States without naturalization.
The leading case on this subject is that of Un#ed States vs. Keller,
13 Fed. Rep. 82. Justice Harlan of the Supreme Court of the United
States wrote the opinion, in which it was held:
"Upon the marriage of a resident alien woman with a
naturalized citizen, she, as well as her infant, so dwelling in this country, become citizens of the United States
as fully , as if they had become such in the special mode
prescribed by the naturalization laws."
In Kreitz vs. Behre(fl,8 and Myers, 17 N. E. 232, it is held:
"Minor children of foreign parents whose mother,
after the death of the father, remarries a citizen, become
citizens."
There are many other cases to the same effect.
I therefore advise you that Horace Brown is a citizen of the
United States.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorri,ey General.

MINES AND MINING-BARRIER PILLARS.
The Attorney General is not vested with any authority to determine whether
a barrier pillar is necessary in a coal mine. T.he determination of that que!ltion
rests with the tribunal created by the Act of June 8, 1891, P. L. 176.

Office of the Attorney General,
Harrisburg, Pa., July 21, 1919.
'.Honorable Seward E. Button, Chief of Department of Min~s, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
7th inst. asking to be advised whether a barrier pillar can be demanded between the property of Mary H. Ayers and the property
of the Lehigh & Wilkes-Barre Coal Company, pursuant to the Act
of June 2, 1891, P. L. 176, providing for the safety of persons employed in anthracite mines. Section 10, Article III, of the Act reads
as follows:
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"It shall be obligatory on the owners of a djoining
properties to leave, or cause to be left, a pillar of
coal jn each seam 01· vrin of coal worked by thi>m, ~long
the line of adjoining property, of such width, that taken
in connection with the pillar to be left by tb e adjoining p:rwperty owner, will be a sufficient barrier for the
~afety of the employes of either mine .in case the othrr
should be abandoned and allowed to fill with water;
such width of pillar to be determined by the engineers
of the adjoining property owners together with the
inspector of the district in which the mine is situated,
and the surveys of the face of the workings along such
pillar shall be made in duplicate and must practically
agree. A copy of such duplicate surveys, certified to,
must be filed with the owners of the adjoining properties
and with the inspector of the district in which the mine
or property is situated."
C·O.a l

As shown by the correspondence accompanying your communication, the said Mary M. Ayers on June 17, 1919, notified Mr. Thomas
J. Williams, Mine Inspector of the Eleventh District, in writing, that
she is the owner of four and one-half acres of coal located in the
City of :Wilkes-Barre, and that as the owner thereof she requested
that a barrier pillar be established between this property and that
of the Le~igh & Wilkes-Barre Coal Company surrounding it, as provided in the above Act, and that she had given notice to that effect
"to the said Company and asked for a meeting, of which time and place
she would notify her Engineer. In response thereto, on June 24th,
1919, the said Company advised the said Inspector that it felt"No obligation to act in this matter for the reason
that the statute providing for barrier pillars was passed
as a protection to men working in an adjacent mine.
There is no mine on Mrs. Ayer's property, nor is it possible to open a mine on a tract less than 5 acres in extent and on which the upper vein is 500 feet or more below the surface."

In passing upon the question of leaving barrier pillars for the
mutual protection of adjoining coal properties, as required by the
above quoted provision of the Act of 1891, Deputy Attorney Ge:r;ieral
Elkin in an opinion dated April 15, 1897, said:
(Attorney General's Report 1897., page 19)
"The language of this section is mandatory and requires the owners of adjoining coal properties to leave
or cause to be left a pillar of coal in e:;i.ch seam or vein
of coal worked by them aloug the line of the adjoining
property. This mandate of the law must be obeyed
whether the coal in the adjoining property is worked a t
the same time or at a later date. As the insp ector of
the district you are required, under the provisions of
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the law to aid in the determination of the width of the
pillars le.ft for the mutual protection of the adjoining
property owners."
The question as to who is charged with the duty to determine the
necessity for a barrier pillar between adjoining coal properties has
been the subject of judicial construction in many cases and may now
be regarded as definitely settled.
In Curran vs. rIJelano, 235 Pa. 478, the Supreme Court, speaking
through Mr. ,Justice Mestrezat, in construing the above quoted Section of the said Act, says :
"The statute, ther<pfore, not only makes it obligatory
upon the owners of the adjoining properties to leave a
boundary pillar, but provides the tribunal by which
the width of the pillar is to be determined. The jurisdiction of that tribunal is exclusive, and the court is
without authority to determine the question. It is
settled both at common law and under our act of March
21, 1806, 4 Sm. Laws 326, 1 Purd. 271, that where a
statute creates a right or liabilHy or imposes a duty,
and prescribes a particular r emedy for its enforcement,
such remedy is exclusive and must be strictly pursued. * .,. * The purpose of the act was not only to require the owners of adjacent collieries to leave a boundary pillar, if necessary, but also to create a tribunal
for the purpose of determining the necessity of the pillar and the width thereof-:-"
In Mill Oreek Ooal Oompany vs. Ourran, 244 Pa. page 496, it is
further said upon this point"At all events, the legislature had the power and
authority to provide for determining the width of the
pillar, and having done so, the courts must recognize
the tribunal and enforce its findings. The authority to
fix the width of the pillar necessarily includes the authority to determine whether the safety of the employees
in the mine required a pillar of any width. If in the
judgment of the inspector and engineers no pillar was
needed, it would be idle, as suggested in Commonwealth
vs. Plymouth Coal Company, 232 P a . 141, for them to
fix the width of the pillar at, say, on e foot, for the sake,
merely, of literal compliance with the statutory obligation of leaving a pillar of some width."
It will be seen from the foregoing that the Attorney General is
not vested with any authority to decide whether a barrier pillar in
any given case is needed, the determination of that question resting
with the tribunal created by law for that purpose. It was the evident
intent that its members, composed of experts, after due considera-
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tion and with full knowledge of the physical situation of the property and all relevant facts in connection therewith, are best fitted
to reach the right conclusion.
In the case of Sterriak Creek Coal Comp(J;Y/,y vs. The Dolph Ooal
Company, Ltd., 11 Lackawanna Jurist '219, it was held that the duty
of enforcing the provision of the Mine Law relating to barrier pillars rests .in the first instance upon the mine inspector of the proper
district; but if the mine inspector fails for one reason or another
to proceed in the premises as provided by the Act of Assembly,
either adjacent mine owner may appeal to a court of equity for relief.
Inasmuch as one of the above named owners of adjoining coal land
has requested that steps be taken to establish a barrier pillar between her property and that of the adjoining owner, it will be proper
for your Department to institute the proceedings contemplated by
the Act to ascertain the nec.essity for such a pillar.
You are, therefore, advised that the Inspector of the district
should give notice to the respective owners of the aforesaid properties
of a meeting to be held, at some appointed time and place, by him
with the Engineers for the owners of the properties, to determine
whether a barrier pillar is necessary and, if so, the proper width
thereof.

,,

Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.
MINE INSPECTOR.
It is a necessary qualification for a candidate for mine inspector to have
a certificate of a successful examination. under the A.ct of June 1, 1901, P. L. 535,
and an old certificate, or one used for the purpose of qualifying at a previous
election is not sufficient.

Office of the Attorney General,
Harrisburg, Pa., April 20, 1920.
Honorable Seward E. Button, Chief, Department of Mines, Harrisburg, Pa.
Sir: · This Department is in receipt of your recent letter, asking for
an opinion 'as to whether one can be a candidate for the election of
Mine Inspector, unless he has taken an examination within four
years.
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I understand that some persons who have taken the examination
years ago intend to become candidates this year without taking the
examination.
The term of Mine Inspectors was fixed by Section 11 of the Act
of June 8, 1901, P. L. 535, at three years, but upon the amendment
of the Constitution in 1909, the general Act of March 2, 1911, P. L.
8, extended the terms of all public officers fixed at an odd J;l.Umber of
years, one year, so that now Mine Inspectors are elected for a
term of four years.
The Act of June 8, 1901, P.
1891. ·Section 5 of Article II
that notice of examinations of
spector shall be published, that

L. 535, amended the Act of June 2,
of the first mentioned Act provides
candidates for the office of Mine lnexaminers shall be sworn, and that-

"at least four of them shall sign a certificate, setting
forth the fact of the applicants having pnssed a successful examination, and who have answered n inFty per
centum of the questions; -x- * -:• and shall give S'.'Ch certificate to only such applicant as · has paseed . the required examination."
Section 8 of Article II of the Act of ll)Ol provides that"Candida tes for the office of ~line Inspector shall file
with the county commissioners a certificate from the
1nine c.rami11ing board, as :1 hove set forth, before their
names shall be allowed to go upon thl' bn llot * * * the
name of no person shall be placed npon the official ballot except such as has filf"l the certificate as herein required; · and no persons shall bt> qnalifi ed to act as such
Mine Inspector unless such certificate has been previously flkrl with the con:nty commi:,;si011er:; of his
conn ty."
The Act of 1901 has been variously amended, bnt no amendment
fias made any change in the qualification of candidates for Mine
Inspectors nor in the character of the examination nor the certificate required to be given to the successful applicants.
In the case of M oorc et aI. rs. Durkin, in the Court of Common
Pleas of LackawanPa County, No. 1, November Term, 1911, the pre·
cise question which you present was before the Court. It arose on
a motion for an injunction to restrain the County Commissioners
from furnishing ballots for the election containing the name of one
Evan C. Davis, for the office of Mine Inspector for the Second District. Davis had passed tl1e 0xaminations in April and May, 1902,
and in the Fall of 1911 pPtitioned the County Commissioners to have
the name placed upon the primary ballot as a candidate for the
office of Mine Inspector without having pasRed an examination other
than the one nine yearR before. The Court, on October 18, 1911, after
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hearing, continued the preliminary injunction. Davis, apparently,
acquiesced in the decision because the ·c ase was not proceeded with
further and is not listed.
I find no reported case upon this question, but Attorney General
Carson, in an opinion dated February 13, 1903, reported in 12 Dist.
Rep. 320, held that under the Act of 1901, supra, a Mine Inspector,
in order to succeed himself, must be elected at the November election
µreceding the expiration of his term, and must qualify for such
election by again passing the examination required by the Act.
Attorney General Carson therein said:

"* * * You were elected for a definite term, and the
term expires by its own limitation. The examination
by which you were qnalified for your place relates
solely to that term and to no other. The vacancy that
will occur through the expiration of your term must be
filled by election as prescribed in the Act of June 8,
1901, P. L. 535. A candidate must qualify in the manner prescribed by the Act. 1'he fact that you were
qualified as a candidate for your present term does not
dispense with the necessity of qualifying in like manner
for a new election. A successful examination does not
qualify for all time or for as many times as the successful incumbent sees fit to announce himself as a candidate. The emam"'i,nation in each case is only for the term
then to be filled, and its efficacy emtends no further."
We adopt the conclusion of Attorney General Carson, and advise
you that it is a necessary qualification for a candidate to have a
certificate of a successful examination under the provisions of the
Act of June 1, 1901, P. L. 535, and that an old certificate, or one
used for the purpose of qualifying aR a candidate at a previous
election, is not sufficient to entitle the holder to become a candidate
for the office this year.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

MINES AND MINING.
Mining laws are violated when one persnn unlawfully mines the .coal of another.
The state is entitled to the same protection as any other owner of coal in place.
Mine inspectors, acting under the authority of the Chief of Department of
Mines, have full authority to determine whether a mining company is encroaching
upon the property of the Commonwealth.
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Office of the Attorney General,
Harrisburg, Pa., April 21, 1920.
Ron. Seward F. Button, Chief of Department of Mines, Harrisburg,
Pa.
Sir: Thii;i Department is in receipt of your favor asking the ex·
tent of your authority when advised that there is a probability,
through oversight or error, of mining coal under the property of the
C'ommonwealth.
The facts which call forth this request, I understand, to be as
follows:
The Commonwealth owns forest lands in Tioga County. In the
neighborhood thereof, the Fall Brook Coal Company owns coal in
place and the right of mining the same. You have been advised .by
the Department of Forestry that"At present the Coal Company is actively mining coal
and is driving towards the State land. The belief is
that there are workable coal veins under the State land
and that by error or oversight the foregoing might result in a trespass on State holdings and the removal
therefrom of valuable coal deposits."
The Department of Forestry, therefore, requested your co-operation to protect the interests of the Commonwealth.
Section 2, Article II of the Act of June 9, 1911, P. L. 7·56, 758,
provides, in part"When the workings of a mine are within three hundred feet of the boundary lines between such mine and
any adjoining mine or mines, application shall be made
by the operator . or the superintendent to the inspector
for information as to the proximity of the workings of
such adjoining mine or mines, and if the workings of
such adjoining mine or mines are, at their nearest point,
within three hundred feet of such boundary li.ne, the inspector shall so notify the said operator or the said
superintendent, who shall have such portion of the
workings of said adjoining mine or mines surveyed
and shown on the map of the mine first mentioned. For
the purpose of making only the survey herein required,
the engineer or surveyor of any mine shall have the
right of entry into any adjoining mine, on the written
authority of the inspector."
Section 3 provides, in part, that" A true copy of the said map shall be kept in the
mine office at the mine, for the use of the mine officials
and the inspector."
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Section 4 provides, in .Part, that"At least once every six months the operator or the
_superintendent of every mine ·shall cause to be shown
accurately on the original map of said ,mine, and on the
copy or the map in the mine office, all the excavations
made therein during the time that has elapsed since
such excavations were last shown thereon."
Section 5 of said Act of Assembly provides, in part"The operator or the superintendent of every mine
shall furnish the inspector of the district with a true
and correct copy of the aforesaid original map of S'iid
mine, on tracing cloth, and at the end of every six
months thereafter the inspector shall return said copy
tg !he operator or the superintendent, who shall place
or cause to be placed thereon all the extensions made,
and all portions of the mine worked out or abandoned,
during the preceding six months, as provided for in section four of this article, and shall forward the map to
the inspector within thirty days from the. time of receiving if * ... * The copies of the maps of the several
mines, as hereinbefore' required to be furnished to the
inspector, shall remain i'n the care of the inspector of
the district in which said mines are situated, as official
records pertaining strietly to the office of said inspector, etc.,"
Section II of Article XIX provides, in part, at page :312, with reference to the inspector"lt shall be his duty to thoroughly examine each mine
in his district as often as possible (but at least once
every four months), * * .,. and to see that all the provisions of this :ict are observed and strictly carried
out. * * *"
The Department of Mines was established by the Act of April 14,
1903. It provides, in Section 4, that-

"It shall be the duty of the Chief of the Department

* * * to see that the mining laws of the State are faith-

fully executed; and for this purpose he is hereby invested with the same power and authority as the mine
inspectors, to enter, inspect and examine any mine or
colliery within the State."
The Mining Laws are violated when one person unlawfully mines
the coal of another. The State is like any other owner and is entitled to the same protection as any other owner of coal in place.
In my opinion, you have the right to examine and determine
whether mining operations are trespassing upon the property of an·
other, even though there is no mining in the property supposed to
be trespassed upon.
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I therefore advise you that you and the inspectors under your
direction have full authority to determine whether the Fall Brook
Coal Company is, in fact, encroaching upon the property_ of the
Commonwealth.
·
The letter of your Inspector which accompanies your request says
that he will have to have higher authority than a Forestry Inspector
to give him the information upon which to act. 'l'he Commissioner
of Forestry is the custodian of the State lands and the Commissioner
of Forestry stands in the place of the Commonwealth. When the
complaint ·was brouight to your inspector's attention, through you,
it was complete so far as the preliminary steps were concerned, and
it the duty of the inspector to act upon such complaint.
1

Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

OPINIONS TO THE GAME COMMISSION
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GAME PROTECTORS AND DEPUTY GAME PROTECTORS.
A game protector cannot collect witness fees in prosecutions instigated or instituted by him for violation of the game laws, either for"himself or for the use of the
Commonwealth, as the conduct of such prosecutions is within his statutory duties,
for the performance of which he receives, under the Act of May 21, 1901, P . L. 266,
a fixed compensation or salary; on the other hand, a deputy game protector, under
the Act of April 11, 1903, P. L. 163, is paid for his services by fees, and is,
therefore, entitled to collect witness fees in such prosecutions as his personal
property.

Office of the Attorney General,
Harrisburg, Penn'a. January 13, 1919.
Dr. J ·oseph Kalbfus, Secretary of Game Commission, Harrisburg, Pa.
Sir: This Department is in receipt of your recent communication,
relative ilo the right of a game protector, or deputy game protector,
to receive witness fees in prosecutions instituted by such protectors
for violation of the game laws. Separate consideration as to each
officer is necessary because the provisions of law differ.
The office of game protector was created by Section 3 of the Act.
of June 25, 1895, P. L. 273, which, as amended by t4e Act of April
22, 1915, P. L. 168, provides for the appointment of sixty competent men to be known as game protectors. They are empowered to enforce the game laws of the State; to execute all warrants
and search warrants issued for the vrolation of the game law; to
serve subpoenaes issued for the examination, investigation or trial
of all offenses against such faws, and by the ACt of May 21, 1901,
P. t. 266, are empowered to make certain searches and examinations witbout warrants; and to se'ize game hunting appliances for the
purpose of securing convictions. By the fifth section of the Act of
1901, it is provided that .
"the game protectors, so appointed, shall receive salary or pay per day, as may be agreed upon by the Game
Commission, with expenses not to exceed two dollars per
day outside of tr.aveling ~xpenses; said expense account
to be itemized and presented under oath. All moneys
coming to any game protector as his part of any fine or
penalty, under existing law, wherein he is the prose-.
cuter, shall belong to the Game Commission and shall
be surrendered by said protector to the secretary of the
said commission for its use.''
(stil)
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and by the Act of .July 25, 1917, (app. Acts page 194) the legislature
appropriated a specific amount for the payment of their salaries.
It being the duty of the game protectors, as employes of the Game
Commission, to prosecute persons violating the game laws, and to
this end to secure evidence to sustain a conviction, and these protectors receiving a stipulated salary, or compensation for the performance of these duties, I am of the opinion that they cannot collect
witness fees in those prosecutions instituted! ·or instigated by them,
either for 't heir own use or for the use of the Game Commission.
This question was directly ruled in Walsh v. Luzerne County, 36 Pa.
Super. Ct. 425. While the officer, in that case, was a member of the
State Police, the rule laid down is equally applicable to a game pro~
tector. Under that decision, the game protector cannot recover the
witness fee for himself, because he receives a salary or fixed compensation for the very duties for which AAJ1ch a fee would be paid; and he
cannot receive the fee for the m:;e of the Commonwealth, because there
erists no statute which authorizes the prortector to collect such
fees for the use of the State, and this power cannot be implied as,
in the absence ,of such a statu'te, the rights of the Commonwealth to
the fee, rise no higher than that of the protector.
As to a deputy game protector, the situa tion is somewhat different.
This office was created by the Act of April 11, 1903, P. L. 163, which
enacted as follows, that
"The Board of Game Commissioners shall have the
power and authority to appqint one competent man in
each and every county of the Commonwealth of Pennsylvania, to be called and designated as a deputy game'
protector, who shall have the same power and perform
the same duties as the presell't game protectors, authorized by law, now have and perform. and receive the
same compen~ation that co,n stables now receive fo!T'
similar ser';'l.:tice."
The compensation allo,wed constables for enforcing the game iaw
was prescribed by the Act of March 22, 1899, P. L. 17, which, after
making such consitables ex-officio fire, game and fish wardens, provided in Section 4 as follows:
"-!1-ny constable or warden , upon the arrest and prosecution of any offender to conviction under the provisions
of this act, shall, in addition to the fees to wMoh he
may be entitled under existing lmws, be paid for his
services the sum of ten dollars· on a warrant drawn by
the county commissioners on the countv treaisurer onehalf of said reward shall be paid by the' State Trea'.surer
in:to the treas~ry of said county, out of moneys not otherw'ise a.pp:ropriated, upon warrant from the Auditor
General, etc."
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Under the foregoing section, it is clear that the corupcnsation of
a constable for enforcing the game law consists of the fees which
he might collect, and in addition, the sum: of Ten dollars, if the
prosecution instituted by him resulted in a conviction. The Act of
July 14, 1897, P. L. 266, entitled
"An Act to regulate the remuneration of policemen
and constables employed as policemen throughout the
Commonwealth of Pennsylvania, and prohibiting them
from charging or , ~ccepting ·any fee or other compensa-.
tion, in addition ' to their salary, except as public rewards and mileage for 'traveling expenses."
has no application because constables acting as game wardens a rP
not "employed as policemen" within the meaning of that statut.These fees are not collected for the use of the Commonwealth,
but as before stated, belong to the Deputy Game Protector as pa1·t
of his remuneration in prosecutions leading fo .conviction, and hi~
whole compensation for prosecutions which do not result in conviction
You a.re accordingly advised that
First - A game protector cannot collect witness fees in prosecutiont<
instigated or_ instituted by him for violation of the game lawt-1
either for himself or for the use of the Commonwealth.
Second A deputy game protector may collect fees as a witne1-11'1
in such prosecution, which fees are not collected for the use of thl'
Commonwealth but constitute a personal property of such deputy
game protector.
Very truly yours,
WM. M. HARGEST,

Deputy Attorney General,
ALIEN _S OLDIERS.
Within six ·m onths after an a:lien is honorably discharged from the United Statc>s
Army, he may file his declaration and petition and be immediately naturali!lled, but.
until he .h-as done this, he is still an unnatura)ized foreign-born resident, and is
prohibited by the Act of May 8, 1909, P. L. 466, ·from carrying a shot gun or
a rifle.

Office of the Attorney General,
Harrisburg, Pa., February 12, 1919.
Honorable Joseph Kalbfus, Secretary of the Game Commission,
Harrisburg, Pa.
Sir: Your letter of the 10th inst., in regard to a gun belonging
to an unnaturalized ~lien, cUscbii.l'ged soldier, duly received.
~~
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In .reply .to your inquiry, as to the status of the unnaturalized discharged soldier, would say that the Statutes of the United States,
S.ec<tion 4 of the Act of Congress of May 5, 1918, provide that within
six months after an .alien is honorably discharged from the U. S.
Army, he may file his declaration and petition, and may be immediately naturalized. But until he has done that, by the plain
meaning .of the Act of Congress, he is still a.n unnaturalized, foreignborn resident, and therefore is prohibited by the Act o.f May 8, 1909,
P. L. 466, Section 1, from carrying a shot-gun or rifle.
Very truly yours,
WILLIAM I. SWOOPE,
Deputy A ttorne.y Gene.rnl.
GAME LAW-SPECIAL AND LOCAL LAWS-REPEAL.
The local Act of March 16, 1872, P. L. 417, r egulating the disposition of fines
in Monroe County is not repealed by later general statutes.

Office of the Attorney General,
Harrisburg, Pa., May 19, 1919.
Dr. ·Joseph Kalbfus, Secretary, Board of Game Commissioners,
Harrisburg, Pa.
Sir: Your letter enclosing one of the District Attorney of Monroe County asking for the opinion of the Attorney General as to
whether the local law of March 16, 1872, P. L. 417, regarding the payment of fines in Monroe County was repealed by any of the later
statutes, duly received.
In reply would say that the local law of March 16, 1872, P. L. 417,
Section 1, provides :
"That all fines, amercements and penalties imposed
by the courts .of Monroe County, and all recognizances
. ..dfcla:red forfeited by said courts, which under the exist,
i.q.g laws are not payable to the commonwealth of Pennsy:lvania for its own use, are hereby directed to be paid
to the committee hereinafter named for the establish. ment and maintenance of a law lib{·ary, to be kept in
. the court house or other county house of said county,
for the use of the court and bar thereof .... "
Und~r Section 5 of the Act of May 21, 1901, P. L. 266,,, •• 1

'

.

"All moneys coming to any game protector as his
pa.r_t of any fine or penalty, under Pwistiny law, wherein
·'.!.::: ;_._
;.-.-.J:i,e is ·tbe prosecutor, shall belong to the Game Commis.
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The atnendment to the Game Law of April 17, 1913, enacted on
July 1-1, 1917, P. L. 796, as to the disposition of fines and penalties,
does not mention the bounty law of April 15, P. L. 12U.
Section 7 of the bounty law of April 15, 1915, P. L. 126, as to
fines and penalties, provides as follows :
"Each and every person who shall wilfully or fraudulently collect, or attempt to collect, any reward or bounty
provided for by this act, to which he or they are not
legally entitled under the provisions of this act; or
shall aid or abet or assist in any capacity, official or
otherwise, in an attempt to defraud the 8tate through
the collection or payment of any reward or bounty p'ro, vided for by this act, shall be guilty of a misdemeanor,
and, upon conviction thereof, shall, in addition to the
penalty that may be imposed for perjury where a false
affidavit is made, be sentenced to pay to the Commonwealth of Pennsylvania a fine of not less than one hundred dollars or more than five htrndred dollars; or, in
default of the payment thereof, with costs, shall suffer
an imprisonment in the common jail of the county in
which the affidavit is made, for a period of one day in
jail for each dollar of fine imposed and unpaid."
This Act does not state that the fines and penalties collected for
the violation of its provisions are to be payable to the Game Commission.
It has been decided by our Supreme Court that a local or special
act is not repealed by implication by a subsequent general statute
containing inconsistent provisions on the same subject, in the absence of a clear and manifest legislative intent disclosed by the
general act to repeal the local act.

Parkiooy Opening, 249 Pa. 367.
"A local law is presumably passed to meet local and
exceptional conditions, and a general statute is passed
to meet general conditions, but this does not imply that
the local conditions are cl).anged, or that the legislature
intended to change the law previously deemed necessary
or appropriate to such local conditions."

Cornmonwealth vs. Brown, 210 Pa. 29.
"Where a prior law is local and particular, and the
later law is general, there is no presumption of intention to repeal the prior law by the later one, but, on
the contrary, this is a very strong presumption that no
such intent existed."

Commonwealth vs. Brown, 25 Super. Ct. 269.
"A general repealing clause is not to be interpreted,
when standing alone, as evidence of any intention to re-
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peal prior local laws, unless there is something else in
the act to evidence such intention."

Starr vs. Oaldwell, 17 Dist. Ropt. 669.
"A local statute is not repealed or affected by a subsequent general ·act, where neither interferes with the
other and both may be enforced."

Pittsburgh Legal Jounial vs. B1ritff, 19 Dist. Rept. 591.
As the Act of July 11, 1917, P. L. 796, under which the fines and
penalties collected for violation of the game laws are payable to
the Game Oommission, does not mention the bounty law of April
15, 1915, P. L. 126, and there is no provision in the bounty law for
the payment of the fines and penalties collected thereunder to the
Game Commission, we advise you that fines collected for the violation of the bounty law are payable as in other cases of misdemeanor.
Therefore, as there is nothing in the Acts quoted to repeal the .special
law of March 16, 1872, P. L. 417, Section 1, in. regard to the payment of fines and amercements in Monroe County to the law library
therein, it follows that the District Attomey of Monroe County is
correct in his decision that fines collected for violation of the bounty
law of 1915 in Monroe County are payable to the ,Jaw library and
not to the Game Commission.
Yours respectfully,
WILLIAM I. SWOOPE,
Deputy A ttomey Genf»'al.

IN RE BOUNTIES.
Fines coll~cted under the Bounty Acts of 1915 and l9l9 must be paid to the
county in which the offense is committed. The Grune Commission is not entitled
to receive them.

Office of the Attorney General,
Harrisburg, Pa., July 9, 191!).
Dr..Toseph Kalbfus, Secretary, Game Commission, Harrisburg, Pa.
Sir: Your letter of July 2d, asking for an opinion from the Attorney Gen<?ral as to the disposition of fines collected undei· the
Bounty Acts of 1915 and 1919, has been referred to me.

In reply would say that the Bounty Act of April 15, 1915, P. L.
126, provides in the last part of Section 7-
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"Each and every person who shall wilfully or fraudulently collect, or attempt to collect, any reward or
bounty provided for by this act, to which he or they are
not legally entitled under the provisions of this act or
shall aid or abet or assist in any capacity, official 01·
otherwise, in an attempt to defraud the State through
the collection or payment of any reward or bounty provided for by this act, shall be guilty of a misdemeanor,
and, upon conviction thereof, shall, in addition to the
penalty that may be imposed for perjury where a false
affidavit is made, be sentenced to pay to the Commonwealth of Pennsylvania a fine of not less than one hundred dollars or more than five hundred dollars * * *,"
and this provision is re-enacted in the Act of the 23d of May, 1919,
Rection 7, which provides as follows:
"Every person who shall wilfuilly or fraudulently collect, or attempt to collect, any reward or bounty provided for by this act, to which he or they are not legally
entitled under the provisions of this act; or shall aid or
abet or assist, in any capacity, official or otherwise, in
any attempt to defraud the State through the collection
or payment of any reward or bounty provided for by
this act, shall be guilty of a misdemeanor, and, upon
conviction thereof, shall, in addition to the penalty that
may be imposed for perjury where a false affidavit is
made, be sentenced to pay to the Commonwealth of
Pennsylvania a fine of not less than one hundred dollars or more than five hundred dollars * «- * ."
Neither of these Acts states that the fines or penalties collected
thereunder are to be paid over to the Game Commission. It would.
therefore, follow that the fines and penalties collected for the violation of these Acts are to be disposed of as in other cases of misdemeanor.
By Section 78 of the Act of March 31, 1860, P. L. 427"All fines imposed upon any party, by any court of
criminal jurisdiction, shall be decreed to be paid to the
Commonwealth; but the same shall be collected and re,eeivea, f.or the use of the respective counties in which
such fines shall have been imposed as aforesaid, as is
now directed by law."
Under this provision of the Criminal Code, the fines collected for
violation of these two Bounty laws must be paid to the county in
which the offense is committed. The Game Commission is, therefore,
not entitled to receive them.
Yours very truly,
WILLIAM I. SWOOPE,

Deptu,ty Attorney General.
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INCOMPATIBLE OFFICES.
The office of member of the Legislature and a clerkship in the Board of Game
Commissfoners is not incompatible.

Office of the Attorney General,
Harrisburg, Pa., October 29, 1919.
Mr. Seth E. Gordon, Acting Secretary, Game Oommission, Harrisburg, Pa.
Sir: I have your communication of the 28th inst. stating that on
the 15th inst., W. 0. Bowman, of Lemoyne, Penna. was appointed
by the Board of Game Commissioners to a clerical position, at a
salary of $150 per month; that Mr. Bowman's duties consist of
handling correspondence, checking up records, and other purely
clerical work. It appears that the Auditor General has not honored
the requisition of your Department for the payment of Mr. Bowman's
salary for the last half of October. It appears further that l\'Ir.
Bowman was elected a member of the Legislature from Cumberland
County at the General election in November 19'1'8, for two. years,
and was duly qualified and is still holding sruch office. You ask to be
advised whether there is any legal objection to the appointment of
Mr. Bowman and the payment of his salary.
Doubtless the Auditor General was prompted to withhold payment
of Mr. Bowman's salary in view of Section 6 Article II of the Constitution, which provides:
"No Senator or Representative shall, during the time
for which he shall have been elected, be appointed to
any civil office under this Commonwealth", etc.
and in view of Section 15 of the Act of May 15, 1874, P. L. 186, which
incorporates the above constitutional provision relative to the appointment of Senators or Representatives to any civil office in the
Commonwealth, and adds the following:
"They shall receive no other compensation, fees or
perquisites of office for their services from any source,
nor hold any other office of profit under the United
States, this state or any other state."
There is a well recognized difference betwee:i;i an "offieer'' and a
mere clerk or employee. Said thP Superior Court in Ritchie vs.
Philadelphia, 37 Superior Court 19{}:

"It is no doubt true that there are many persons engaged in the public service in subordinate positions exercising functions of such an inferior character that
they could not be p11operly considered public officers
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within the meaning of the constitution. * * *· Where,
how~ver, the officer exercises important public duties
and has delegated to him some of the functions of gov~
ernrilent and his office is for a fixed term and the
powers, duties and emoluments become vested in a successor when the office becomes vacant such an offidal
may properly be called a public officer. The p-0wers and
duties attached to the position ma1'.i fest its character."
The matter has been the subject of discussion and definition in the
following opinions of this Department: Opinion of Attorney General Carson, rendered July 31, 1903, and reported in 12 District
Reports ·587; opinion of Attorney General Bell, rendered December
13, 1911, and reported in the Official Opinions of the Attorney
General for 1911-1912, page 195, and opinion of Deputy Attorney
General Collins, rendered May 17, 1917, and reported in 20 Dauphin
Uounty Reporter 161.
Concurring in the views expressed in these bpinions, elabor:ati.on
is unnecessary. It is common knowledge! that members of. the Legislature are appointed to various positions which do not arise t.o the
dignity of civil offi~ers. This has been done from time immemorial.

vs.

See Oommonwea.zth ex rel.
Binns, 17 S. & R 219.
·Believing that the constitutional prohibition above. quoted, and the
Acts of Assembly upon the subject of incompatible offices. do not
apply to the case of Mr. Bowman, you are advised that there is no
legal reason why his compensation for the services he is performing
!!hould not be paid.
.

Very truly yours,
ROBERTS. Gi\.WTHROP,
First Deputy Attorney General.

LA.ND PURCHASED BY GAME COMMISSION.
Under the Act of June 20, 1919, P. L. 533, only general warranty deeds, in fee,
without conditions or restrictions should be accepted for lands purchas,ed by the
Game Commission.

Office of the Attorney General,
Harrisburg, Pa., May 5, 1920.
Honorable Seth E. Gordon, Secretary, Game Commission, Harrisburg, ·Pa.
Sir: Your letter of the 27th instant, requesting that this Department advise you as to the form of deed 1for lands purchased by the
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Game Commission under the Act of June 20, 1919, P. L. 533, has
been referred to me.
In reply would say that Section 3 of the Act of June 20, 1919, P.
L. 533, provides as follows:
"The title to any such land shall be taken by the
Board of Game Commissioners or the Conservation Commission in the name of the Commonwealth. * * * "
Section 5 of the said Act provides:
"Any land, when so acquired, shall be used for the
purpose of creating, protecting, and maintaining perpetually a game-preserve. * * * "
The uniform practice of the Commonwealth has been to accept
only deeds in fee without any restrictions or conditions. It is provided in the last clause of Section 1 of this Act that the Commonwealth can accept a deed containing a mineral reservation. The provision is in these words :
"The land which may be purchased hereunder shall
include land from which under~ying minerals are excepted or have been excepted or conveyed, and land subject to the right to mine such minerals."
Section 5 of this Act provides that the land purchased shall be
used perpetually for a game-preserve, and lands purchased under
this Act can not be used for any other purpose.
It is not possible to anticipate what a future Legislature may do,
and no provision of the deed should restrict its action.

You are, therefore, advised that under this Act of Assembly you
should accept only general warranty deeds in fee without restric·
tions or conditions therein.
The title, under Section 3 of the Act, should be made to the Com·
monwealth of Pennsylvania, its successors and assigns. The ordinary form of warranty deed used in the purchase of forestry reservation lands prepared by the same company whom you have employed
to examine your titles for the lands to be purchased under this Act
would be the form of the deed to be made to the Commonwealth for
such lands.
Very truly yours,
WILLIAM I. SWOOPE,
Deputy Attorney GentN"al.
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FOX BOUNTY.
The act of May l, 1913, P. L. 131, which protects foxes in Delaware county,
is to be read as if the amendment of 1919, P. L. 793, which adds Chester and Montgomery counties, had always been in, and the exception in § 3 of the act of 1913
applies to foxes killed in all three counties.
When the secretary of the Game Commission is satisfied that tlie foxes killed
in any of said three counties have been destroying the property of the person
who shoots them and that they were shot when destroying the property ; the person
shooting them is entitled to the bounty under §1 of the general act of 1919, P. L.
270.

Office of the Attorney General,
Harrisburg, Pa., July 7, 1920.
Honoralile Seth E. Gordon, Secretary of the Game Commission,
Harrisburg, Pa.
Sir: Your communication of the 3d instant, asking an opinion
as to the payment of bounties onJoxes that may be killed in Chester,
Delaware or Montgomery counties, in which counties foxes are protected by the Act of May 1, '1913, P. L. 131, as amended by the Act
of July 9, 1919, P. L. 793, duly received.
The general bounty law of May 23, 1913, P. L. 270, in Section 1,
provides that a bounty of twwiollars shall be paid by the Commonwealth for t_he killing of foxes and the other animals therein enumerated.
But the Legislature of 1913 enacted a law protecting foxes in Delaware County, {Act of May 1, 1913, P. L. 131) which reads as follows:
"Section 1. That it shall be ,unlawful for any person to shoot or trap or snare or poison any fox within
the limits of Delaware County.
Section 2.
Section 3. Provided, however, that noth~ng in this
Act shall be construed to prevent any person or persons from shooting a fox, or foxes, destroying their
property."
This Act was amended by the Act of July 9, 1919, P. L. 793, the
title of which states that it is to extend )the provisions of the Act
of May 1, 1913, to Chester and Montgomery Counties. It cites Section 1 to be amended, and makes Section 1 read as follows :
"Section 1. Be it enacted, etc., That it shall be unlawful for any person to shoot or trap or snare or poison
any fox within the limits of Delaware County, Chester
County, or Montgomery County."
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The title of this amendatory Act shows that it was the intention
of the :Legislature to extend all the provisions of the Act of May 1,
1913, P, L. 131, to Chester and Montgomery counties, and to prohibit
the 'killing of foxes in those counties by shooting, trapping, snaring
or poisoni~g the same. While only the first Section is cited ·for
amendment, the title of the amendatory Act shows plainly the intention of the Legislature.
"If an Act does not change the original Act, but
merely adds something, it does not repeal it."
Breitung vs. Lindauer, 31 Mich. 217.
"The statute which has been amended, is to be contrued as if the amendments had always been there."
Endlich on the I ntwpretaMon of Statutes, Sec. 294.
"The Act is merged in the amendments."
Ibid Sec. 196.

Applying these principles to the two Acts in que.s tion, we read the
Act of 1913 as if the amendment of 1919 had always been in, and the
exception in Section 3 of the Act of 1913 applies to foxes killed in
Chester and Montgomery counties, as well as to those killed in Delaware County.
The exception in Section 3 of the Act of May 1, 1913, provides
that nothing in this Act shall be construed to prevent any person
or persons from shooting a fox, or joxes, destroying their property.
Therefore, when you are satisfied by sufficient evidence that the
foxes killed in Delaware, Chester or Montgomery Counties, have been
destroying the property of the person who shoots them, and that
they were shot when they were destroying the property, the person
shooting them would be entitled to the bounty under Section 1 of the
general Act of May 23, 1919, P. L. 270.
Very truly yours,
WILLIAM I. SWOOPE,

Deputy Attorney General.
WEASEL SKINS.
The Secretary of the Game Commission is advised as to the disposition of weasel
skins sent in for the claim of bounty, under the provisions of the Act of May 23,
1919, P. L. 270.

Office of the Attorney General,
Harrisburg, Pa., August 17, 1920.
Honorable Seth E. Gordon, Secretary, Game Commission, Harrisburg, Pa,

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

363

Sir:

Your letter of the 17th inst. requesting an opinion from this
as to the disposal of weasel skins left in your hands
after the payment of the bounty under the Act of May 23, 1919, P. L.
270, was duly received.
Depart~ent

Section 3 of the Act of May 23, 1919, P. L. 270, provides as follows:
"Upon the receipt of such affidavit and skins or pelts
in proper form, the Secretary of the Board of Game
Co~iissioners,

being .satisfied that the skin:s or pelts
presented to him are the -skins or pelts of animals for
the killing of which a bounty is offered by this act, and
that such claims are in all respects legitimate, shall
split the face of the skin from between the eyes through
the end of the nose; and shall as quickly as may be,
forward his check to the claimant for the amount found
to be due, and shall return all such skins or pelts, at the
expense of the bounty fund, to such address as the
owner may direct; and shall, at least once a month,
render an accounting to the Auditor General, in such
form as he may prescribe, of all claims paid, giving the
narrie and address of the payee, the number of the check
given, and the amount so paid."

Under this Section the duty of your J)epartment is to return such
skins or pelts at the expense of the bounty fund to such address as
the owner may direct. Where the owner has not directed the return
of the skins or pelts, and where you are satisfied that he does not
wish them r eturned by his own direction to that effect, the skins or
pelts would become the property of the Board of Game Commissioners and could be disposed of in the manner most advantageous
for the interests of your Department. You are, therefore, ad"'i&ed
that where you are satisfied the skins or pelts are not to be returned
to the person sending them in, you could salvage them in the manner
suggested in your letter of August 17 and dispose of them to the
best advantage.
,..Under Section 5 of the said Act 'of 1919 all funds realized in the
enforcement of the Bounty Act shall be disposed of in the manner
11ointed out in that Act, iu which it is provided that the office expenses, clerk hire, postage, etc., necessary for the performance of the
extra duties imposed by this Act upon the Board of Game Oommissioners shall be a charge against the fund created by this Act.
Very truly yours,
WILLIAM I. SWOOPE,
Deputy Attorney General.
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BANDING BIRDS.
The Board of Game Commissioners
under the provisions of Sections 3 and
only to residents of Pennsylvania, or
Pennsylvania for the purpose specified

can grant ordinary and special certi:ficateH
4 of the Act of Jun.e 7th, ,1917, P. L. 57:.!
to ag·e nts of a public museum located in
in the Act.

Office of the Attorney General,
Harrisburg, Pa., October 12, 1920.
Hon. Seth E. Gordon.• Secretary, Game Commission, Harrisburg, Pa.
Sir: Your letter of the 7th of October, 1920, asking for an opinion
from this Department, as to whether or not under the provisions
of Sections 3 and 4 of the Act of June 7, 1917, P. L. 572, the Board
of Game Commissioners may authorize agents of the Biological
Survey, Department of Agriculture at Washington, D. 0., to capture
and band birds in Pennsylvania for educational purposes, duly received.
The provisions of the Act of Assembly provide, inter alia:
"Section 3. The game .laws of this Commonwealth
shall not be construed to apply to any public zoological
garden of the State, or to any public institution of the
State wherein animals or birds may be maintained alive,
for educational purposes or for the purpose of scientific
study or experiment."
This provision by its express terms applies only to institutions
located within the State of Pennsylvania.
The next clause of this Section is in these words:
"or to the Board of Game Oommissioners, or to its duly
authorized agent acting for the State; and no law shall
be held to prevent the Board of Ga me Commissioners,
through its duly authorized agent, from destroying
birds or animals destructive to game, in such manner
as they may direct."
This provision permits the Board of Game Commissioners only to
destroy birds and animals destructive to game, and not t-0i take such
birds or animals alive.
The provisions in regard to certificates are cunfined to persons
who are residents of the ~ommonwealth of Pennsylvania, or who
are agents of a public museum located within the Commonwealth.
These provisions cannot apply to agents of any institution located
beyond the boundaries of the Commonwealth of Pennsylvania.
You are, therefore, advised that the Board of Game Commissioners
can grant ordinary and special certificates1 under the provisions of
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SectiOns 3 and 4 of the Act of the 7th of June, 1917, P. L. 572, only
to residents of the Commonwealth of Pennsylvania, or to agents of
a public museum located within the said Commonwealth for the
purpose specified in the Act.
Very truly yours,
WILLIAM I. SWOOPE,
Deputy Attorney General.

BANDING OF BIRDS.
The Board of G3.Ille Commissioners can appoint and authorize agents to band
birds for scientific purposes, provided such birds are not to be kept. in captivity
or injured.

Office of the Attorney General,
Harrisburg, Pa., November 17, 1920.
Honorable Seth E. Gordon, Secretary, Game Commission, Harrisburg, Pa.
Sir: Your request for an opinion from this Department as to
whether the Board of Game Commissioners can authorize agents
acting for· the State to band birds for scientific purposes, under the
third clause of Section 3 of the Act of June 7, 1917, P. L. 572, duly
received.
The third clause of Section 3 of the Game Law of 1917 reads as
follows:
"The Game Laws of this Commonwealth shall not
be eonstrued to apply .... to the Board of Game Commissioners, or to its duly authorized agents acting for
the State."
I understand that birds are banded for scientists, and marked
in a way not injurious to the birds, stating the day and place where
found, and then let go for the purpose -of determining the extent of
their annual migrations. The birds so marked are not maintained or
kept in c_a pitivity but immediately liberated after being marked.
Under the above clause of the Act of June 7, 1917, P . L. 572, Section 3, the Board of Game Commissioners are empowered to appoint
agents to act for the State, and such agents when duly authorized
by the Board of Game Commissioners are not subject to the provisions of the Game Laws.
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You are, therefore, advised that the Board of Game Commissioners
can appoint and authorize agents to act for the State to band birds
for scientific purposes, provided that such birds are not to be kept
in capitivity or injured.
Very truly yours,

WILLIAM I. SWOOPE,

Deputy Attorney General.

OPINIONS .TO COMMISSIONER OF FISHERIES
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PAYMENT OF FINES AND COSTS.
By the provisions of the Act of May 17, 1917, P. L. 199, an alderman may allow
of a fine or costs by instalments; this justifies him in granting leave to
pay both fine and costs in that manner. But he is without authority to deduct his
whole costs from any one or more instalments before remitting the payments to
the officer entitled to them. He is limited in his deductions to a proportionate part
of his costs only, viz., such proportion of the costs as the total amount of the payments bears to the total fine and costs imposed.

paymen~

Office of the Attorney General,
Harrisburg, Pa., January 13, 1919.
Honorable Nathan R. Buller, Commissioner of Fisheries, Harrisburg, Pa.
Sir: This Department is in receipt of your recent Communication enclosing a transeript of the Alderman's docket in the case of
Commonwealth vs. Peter Gineko, Casimer Lift Chels and Walter
Neubedaski. These defendants were found guilty of a violation of
the Fish laws, and, as appears from the Alderman's docket,
"each is sentenced to pay a fine of $20.00 and cost of
prosecuition or in default twenty days in jail, defendants being unable to pay fines are released on their
own recognizance each in the sum of $200.00 and promise to pay $5!00 each pay day until the whole amount
be paid."
A,fter paying on three different occasio:µs sums aggregating Eleven
Dollars ($11.00), Neubedaski disappeared. The Alderman remitted
to you the balante, after deducting all the costs from the amount
paid by the said Neubedaski.
Upon the foregoing facts you ~sk to be advised whether the Alderman was authorized to deduct the whole amount of the costs imposed on Neubedaski or only such proportion thereof as tlie amount
paid by Neubedaski bore to the whole amount.
By the provisions of the Act of May 17, 1917, P. L. 199, an alderman may grant ·leave to pay a fine or costs by instalments, which
in my opinion, justifies leave to pay both fine and costs in that
manner.
Section 2 of this Act provides as follows :
''In giving leave under the foregoing section, the
sentencing authority shall fix the amount of each instalment and the dates of payment; but no ·order giving
(369)
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such leave shall prescribe a period longer than twelve
months for the completion of payment of the entire fine
or costs."
The terms of the sentence entered by the Alderman in this particular case indicate that he granted leave to pay by instalments
not only the amount of the fine but" the costs of the prosecution. This
being the case, the Alderman is without authority to deduct his
whole costs from anyone or more instalments. He is limited 'in his
deductions to a proportionate part of his costs only, and you are
therefore accordingly advised.
Very truly yours,
WILLIAM M. HARGEST,
Deputy A.tt<>rneg General.

POLLUTION OF STREAMS.
The Commissioner of Fisheries cannot take any action to restrict the operation
of coal .operators so as to avoid the pollution of streams, unless expressly authorized
so to do by the legislature.
Under the Act of July 26, 1917, the Commissioner of Fisheries has the right
to notify mining companies to take any reasonable and practicable means to
prev·e nt the pollution of streams.

Office of the Attorney General,
Harrisburg, Pa., February 12, 1919.
Honorable Nathan R. Buller, Commissioner of Fisheries, Harrisburg, Pa.
Sir: This Department is in receipt of your letter of February 3d,
1919, inquiring as to the method of procedure to follow to prevent the
pollution of Scar Run in Sullivan Cou.nty by water from a coal
mine thereon.
On July 14, 1892 Deputy Attorney General Stranahan rendered an
opinion that the Commissioner of Fisheries cannot take any action
to restrict the operations of coal operators as to avoid the pollution
of streams, unless expressly authorized so to do by legislation.
The late Act of July 26, 1917 prohibits the pollution of streams
in these words; Section 100 : ''No person shall put or place in any waters of this
Commonwealth any electricity, explosives, or any poisonous substance whatsoever, for the purpose of catch~
ing, injuring, or killing fish. No person shall allow any
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substance of any kind or character, deleterious destruc. or poisonous
.
tive
to fish, to be turned into, or' allowed
to run, flow, wash, or be emptied into, any waters within this Commonwealth, unless it be shown to the satisfaction of the Commissioner of Fisheries or to the
proper Court that every reasonable and practicable
means has been used to abate and prevent the pollution
of waters in question by the escape of deleterious substances."
Under the second clause in this Section, the Depa!'tment suggested
that you send an investigator to investigate the facts in relation to
this matter. The report made has been received and by it we find
that no sulphur water is discharged from the mine on Scar Run,
and the water coming from the mine has been discharged through a
two inch pipe and has been used in the boilers for the past two years.
These boilers are cleaned twice a year and no residue is found therein.
Under the third clause of this Section, you have the right' to notify
the Mining Company to take any reasonable and practicable means
to prevent the pollution of the stream, and this you have done by
notifying it to install a filter plant before enlarging its operations.
You are therefore advised that no further procedure is necessary
at this time or until you have information that the stream will be
polluted.
Very truly yours,
WI:i;,LIAM I. SWOOPE,

Deputy Attorney General.
FISHING LAWS--ALIENS-ACT OF APRIL 21, 1915.
A 'f oreign-born resident of Pennsylvania who has taken out his first papers,
but has not been naturalized, is prohibited by the Act of April 21, 1915, P. L.
160, from fishing in this State, and from being employed by another to fish in this

State.

Office of the Attorney General,
Harrisburg, Pa., July 23, 1919.
Honorable Nathan R. Buller, Oommissioner of Fisheries, Harrisburg, Pa.
Dear Sir: In answer to your request of this date, asking this
Department if an alien who has declared his intention of beco:mil1g
a citizen by filing what are known ·a s his fir•st papers, but who has
not yet been naturalized, can fish in Pennsylvania or be employed
by another
fish in this State, would say that. a man who has

to
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taken out his first papers, but has not yet been regularly naturalized,
is still an unnaturalized foreign born resident, under the laws of
the Up.ited States and the State of Pennsylvania.
By the Act of April 21, 1915, P. L. 160, Section 1, it is provided
as follows:
"That from and after the passage of this act, it shall
be unlawful for any unnaturalized foreign-born resident
to go fishing for, or capture or kill, in this Commonwealth, any fish of any description. Each and · every
person violating any provisions of this ,section shall,
upon conviction thereof, be sentenced to pay a penalty
of twenty dollars for each offense, or undergo imprison·
ment in the common jail of the county for the period
of one day for each dollar of penalty imposed."
It therefore follows that :no person who has not yet been naturalfaed by a court having jurisdiction, is entitled to fish in the State
of Pennsylvania, or to be employed by any other to fish in this State.

Very truly yours,
WILLIAM I. SWOOPE,
Deputy Attorney General.
APPEALS FROM JUSTICES OF THE PEACE.
Under the Constitution, art. v. § 14, and the Acts of April 17, 1876, P. L. 29,
and July 11, 1917, P. L. 771, jn cases where there has been a full hearing before
a justice of the peace, and the defendant has been acquitted and discharged, the
case is ended and the Common~ealth has no appeal.
A prosecution for violation of the Act of July 28, 1917, § 100, P. L. 1213, forbidding the pollution of streams, is a criminal proceeding and governed by the
Acts of April 17, 1876, P. L. 29, and July 11, 1917, P. L. 771.
In a prosecution before a justice of the peace for a violation of the Act of
July 28, 1917, § 100, P. L. 1213, if the justice finds from the evidence that every
reasonable and practicable means has been used to prevent the pollution of the
waters in. q!lestion, he has a right to discharge the defendant.

Office of the Attorney General,
Harrisb~rg, Pa., July 28, :t.920.
Honorable Nathan R. Buller, Commissioner of Fisheries, Harrisburg, Pa.
Dear Sir: Your letter of the 23d instant, asking to be advised
as to whether the Commonwealth can appeal from the acquittal
of the defendant in a prosecution before a Justice of the Peace, for'
pollution of waters, under Section 100 of the Act of July 28, 1917,
P. L. 1215, duly received.
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In .r eply would say that Judge Broman, in the case of Oonimonwealt.h vs. Mitchell, 23 Dist. Rep. 496, stated the principles applicable to appeals from summary proceedings before justices of the
peace, as follows:
·
"Where an act of assembly provides a fine or penalty
for the violation of it, to be collected as fines and penalties are now collected by law, it is a criminal proceeding
and not a civil one; Com. v. Peaco, 19 Dist. R. 880, per
Hassler, J.
The third reason presents a question of more difficulty. Can the Commonwealth appeal from an acquittal of the defendant? Art. V. § 14, of the Constitution
declares : 'In all cases of summary conviction in this
Commonwealth, or of judgment in a suit for penalty
before a magistrate or court not of record, either party·
may appeal to such court of record as may be prescribea
by law, upon allowance of the appropriate court or a
judge thereof upon cause shown'. The Act of April
17, 1876, P. L. 29, was passed for the purpose of prescribing the court to which appeals shall be had. It
could not enlarge or restrict the right of appeal as described in the Constitution. It must be construed in
- harmony with 'the Oonstitution. It says: 'In all cases
of summary conviction . ... either party may, within five
days after such conviction, appeal .... and either party
may also appeal from the judgment of a magistrate
.... in a suit for a penalty.' In the Constitution the
words summary conviction are used to designate by
definition a class of cases, and as to such class either
party is given a right of appeal. In the act a literal
reading gives to the words 'summary conviction' the
restricted sense . of those cases wherein a convidion
takes place. This is not in harmony' with the Constitution. A liberal reading gives to the words summary conviction the .signification of defining a class, and to the
words 'after such convictions' the meaning after the
question of such conviction has been determined. This
is in harmony with the Constitution. This liberal interpretation was adopted by Judge Biddle in Com. v. Messinger 13 Dist. R. 621. The same conclusion was
reached by' Judge McClure in Com. v. Jolly, 15 Dist. R.
305. A different conclusion moved Judge Patton in
deciding Com. v. Hudson, 17 Dist. R. 1013, who held
that no appeal lies from acquittal in summary conviction proceedings."
Sections 147 and .148 of the Act of July 28, 1917, P. J,, 1215, provide
for prosecutions for the violation of the different provisions of this
Act, including Section 100, for polluting streams. The parts of these
sections applicable to the questions submitted are as follows:
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"Sec. 147. Any alderman, magistrate, or· justice of
the peace, upon informa tion or complaint, made to him
by affidavit of one or more persons, charging any person
with having violated any of the PJ'OVisions of this act,
or any of the rules and regulations adopted and
promulgated by the Commissioner of Fisheries pursuant
to this act, is hereby authorized and required to issue
his warrant. . ...... .
Sec. 148. If convicted, such person shall be sentenced
to pay the fine provided in this act for such violation,
together with the costs of suit. The person so convicted
shall, on failure to pay such fine, be sentenced by such
alderman, magistrate, or justice of the peace, to undergo
imprisonment in the county jail of the county in which
such conviotion' takes place, for a period of one day for
each dollar of fine so imposed, unless the person so
. convicted shall give notice of an intention to procure
a writ of certiorari or appeal; .... .. "
These provisions of the Act of 1917 make the proceeding a criminal
one, and it is subject to the general rules of criminal law. Further,
a new law was passed by the Legislature of 1917, approved July 11,
P. L. 771, in reference to appeals in cases of summary proceedings
before a Justice of the Peace, which is in these words (Sec. 1):
"That in all cases of summary conviction in this Commonwealth, before a magistrate or court not of record,
either party may within five days after s11ch conv iction,
appeal to the court of quarter sessions of the county
in which such magistrate shall reside or court not of
record sh~ll be held, upon allowance of the said court
of quarter sessions, or any judge thereof, upon cause
shown; and either party may also appeal from the judgment of a magistrate or a court not of record, in a suit
for a penalty, to the court of common pleas of the
county in which said judgment shall be rendered, upon
allowance of said court, or any judge thereof, upon
cause shown'', etc.
·
This section gives an appeal to either party from the conviction
of the defendant before the Justice of the Peace.
Where the case has been fully heard by the Justice and witnesses
examined, and after full hearing the Justice of the Peace has acquitted the defendant and discharged him, the Commonwealth, under
the Act just cited, has no appeal.

In the case in which you raise this question, it would appear that
witnesses were examined and the Justice decided that "every reasona'bile and practicable means ha d been used to prevent and abate the
JJbllution" of the waters in question. Under Section 100 of the Act
of July 28, 1917, P. L. 1215, it is provided that it shall be a defense

No. 7.

OPINIONS OF THE A'.1.'TORNEY GENERAL.

375

"if it be shown to the satisfaction of the Commissioner of Fisheries

or to the prO[Jer cowrt that every reasonable and practicable means
has been used, etc."
In the case you mention, the Justice of the Peace was "the proper
court" and if he was satisfied that every reasonable and practicable
,means to abate the pollution had been used by"the defendant, he had
a right to discharge him.
You are, therefore, advised that in cases where there has been a
full hearing before the Justice of the Peace, and the defendant ha:::
been acquitted and discharged, the case is ended and the Common·
wealth has no appea].
Very truly yours,
WILLIAM I. SWOOPE,
De'{YUty .Attorney General.

OPINIONS TO BOARD OF COMMISSIONERS OF
PUBLIC GROUNDS AND BUILDINGS
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OPINIONS TO BOARD OF COMMISSIONERS OF
PUBLIC GROUNDS AND BUILDINGS.

The State Workmen's Insurance Fund is not required by law to r equisition or
procure its supplies, or rent the offices it may need, through the Board of Public
Grounds and Buildings, or its Superintendent.

Office of the Attorney General,
Harrisburg, Pa., January 30, 1919.
Honorable George A. Shreiner, Superintendent Board of Public
Grounds and Buildings, Harrisburg, Pa.
Sir: There was duly received your communication of the 15th inst.,
to the Attorm'!y General, requesting an opinion upon the following
. questions, viz :
Whether the State Workmen's Insurance Fund is required under
the law to procure or requisition its supplies, and to rent such offices
as it may need, through the Board of Public Grounds and Buildings,
or the Superintendent of said Board, pursuant to the Act of March
2G, 1895, P. L. 22, and the Act of June 7, 1911, P. L. 700.
The said Act of 1895 vested in said Board authority to contract
for all the supplies needed by the several departments, boards and
commissions of the State government. It has been supplemented
and amended, but it is not necessary to "review or discuss this in
connection with the question here under consideration. The said
Act of 1911 vested said Board with the authority to rent such offices
as any of the aforesaid governmental departments, b-0ards or commissions may need for their accommodation outside the Capitol
Buildings. The question here submitted consequently turns upon the
point whether the State Workmen's Insurance Fund is to be deemed
such a department, board or commission of the State government,
within the intent of the Act creating it, as to bring it within the
purview of the aforesaid Acts in the matter -0f such supplies, or
offices. as it may need.
The Act of June 2, 1915, creating the State Workmen's Insurance
Fund and therein called the "Fund", provided that the expenses
of its organization and administration until July 1, 1919, should
be_paid out of an appropriation of $300,000 thereby made for that
purpose. This appropriation was supplemented by another of
$200;000 made by the Act o.f July 25, 1917. (Appropriation Acts
1917, page 193). The Act -0f July 210, 1917, P. L. 1139, amended the
said Act of 1915 to the effect that the expenses of the Fund might
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be paid out of the receipts from the subscribers thereto, after January
1, 1918, whenever there were sufficient funds from that source avail-

able for that purpose. In Section 3 of the said Act of 1915 it was
provided, inter alia, as follows:
"Such Fund shall be administered by the Board,
without liability on the part of the State, except as
hereinafter provided, beyond the amount thereof, and
shall be applied to the payment of such compensation."
In an opinion by Deputy Attorney General Hargest to the State
Treasurer, dated December 9, 1915, it was held that-"No part of
the Fund belongs to the State." Report of Attorney General, 1915lfH6, page 189. In an opinion of this Department, rendered by the
writer hereof, to Mr. William J. Roney, Manager of said Fund, under
elate of October 23, 1918, it was held that the said Fund, should
carry its own insurance on its furniture, supplies and equipment
against loss by fire, and that in case of such loss it could not look
for replacement to the State Fire Fund under the Act of May 14,
HJ15. In the course of this latter opinion it was said:

"Since the Fund is not State money, the conclusion
follows that any office furniture or other equipment purchased therefrom, and used in the administration there·of, would not be the property of the State, but that of
the Fund. * * * * It rests with the Fund to supply, replace and maintain whatever furniture or other office
equipment it may require in its administration, being a
part of the expenses thereof. It can not look to the
State therefor beyond that provided out of said appropriations."
I see no reason to depart from the principle laid down in the above
cited rulings of this Department, and it clearly governs this present
case. It is unnecessary to restate at length the reasons in support
thereof. The said Fund was established by the State as an instI'llmentality to further its system of Workmen's Compensation. It is
intended to be wholly self-supporting, and, as above pointed out, its
receipts are not public funds, but are for the uses and purposes set
forth in the said Act creating it, and to be distributed in the manner
therein prescribed. Expenditures for supplies and rents are administrative expenses, to be paid from the receipts of its subscribers
and in their benefit. Under the provision of Section 3, above quoted,
tlie State expressly exempts itself from liability on account of said
Fund other than that provided in the Act. There is no provision
whatever in it directing that its supplies or equipment be req uisitioned for or supplied through the Board of Public Grounds and
Buildings or its Superintendent, or that it shall rent the offices
it may need through that medium. We can not imply such require-
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ment against the plain intention that it be a self-supporting and
self-administering agency.
In accordance with the foregoing, you are therefore advised that
the State Workmen's Insurance Fund is not required to requisition
or procure its supplies, or rent the offices it may neea, through the
Board of -Public Grounds and Buildings, or the Superintendent of
that Board, pursuant to the aforesaid Act of 1895, or its supplements and amendments, and the said Act of 19il.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.

INSURANCE ON STATE BUILDINGS.
As to any property owned by the state at the Valley Forge Park, at the date
of the approval of the Act of May 14, 1915, on. which insurance was then carried,
insurance may now be taken out, not to extend beyond December 31, 1920, and
in an amount to conform to the requirements of the Act.
· Neither the Board of Public Grounds and Buildings nor the Valley Forge
Park Commission can place any outside insur'a nce on any buildings or property
which the state owns in connection with the Valley Forge Park, where no insurance was carried thereon at the date of the passage of the Act of May 14
1915, nor upon any buildings or property acquired since that date.

Office of the Attorney General,
Harrisburg, Pa., March 12, 1919.
Hon. George A. Shreiner, Superintendent of Publk Grounds &
Buildings, Harrisburg, Pa.
·
Sir: There was duly received your communication of the 1st inst.
to the Attorney General, asking to be advised whether outside insurance could lawfully be procured on the buildings owned by the Commonwealth located on the lands of the Valley Forge Park, and if so,
Whether any part of the cost of SU!Ch fasurance can be paid from
the funds appropriated to the Board of Public Grounds and Buildings for insurance purposes. From a communication to you of Mr.
J<>hn W. Jordan, Secretary of th_e Valley Forge Park Commission .
<lated the 7th inst., and transmitted to this Department in your farther communication of the 10th inst., I unrlerstand that certain oi
these buildings have been acquired by the State since the passage of
the hereinafter mentioned act of assembly, and that insurance was
carried on those then owned by the State, but which irnmrance has
since lapsed, there being no insurance on any of them at the present
time.
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[ The Act of May 14, 1915, P. L. 524, created an Insurance Fund
and establishes a comprehensive system providing for the payment
therefrom of the cost of rebuilding, restoring, or replacing any property of the Commonwealth damaged or destroyed by fire or other ,
casualty. Its purpose is to have the State carry its own insurance.
'rhe property owned by the Commonwealth in connection with the-"
Valley Forge Park, is within the purview ·Of this Act, and hence
subject to its limitations in the matter· of insurance and entitled to its:
benefits in the event of any los8 thereto caused by ft.re or other
cnsualty. Section 7 of the Act provide:-: as follows:
"That, from and after the adoption and approval of
this act, it shall be unlawful for any department, bureau, commission, or other branch of the State Government; or any board of trustees, overseers, managers, or
other person or persons, or custodians of State property; to purchase, secrnre, or obtain any policy of insurance on any property owned by the Commonwealth,
the term of which policy of insurance shall extend beyond the thirty-first da~' of December, Anno Domini one
thousand nine hundred and twenty; or to purchase,
obtain, or secure any such policy of insurance for any
amount in excess of the amount of insurance outstanding at the date of the approval of this act, after deducting from such amount twenty per centum thereof for
each calendar year which shall have elapsed from and
after the thirty-first day of December, Anno Domini one
thousand nine hundred and fifteen, to the date of purchasing, securing, or obtaining such policy of insurance."
By virtue ()f the above provisious no insurance can lawfully be
placed upon ai1Y State-owned property for a term extending bey1•nd
December 31, 1920, nor in an amount in excess of the amount thereon at the time of the approval of the above Act, less the reductions
thereby specifically required. The continuance of insurance is permissible only in cases where there was "outstanding inswrwnce at the
date of the approval" of the Act, and upon the prescribed diminish·
ing scale which will operate to effect its complete expiration not
later than December 31, 1920.
In an opinion of this Department rendered by Deputy Attorney
General Hargest, dated June 14, 19Hi, to the Superintendent of the
Board of Public Grounds and Buildings, it was said-"no provision is made for insuring new buildings erected since the passage of
the Act." Attorney General's R eports 1915-1916, page 459. The
further conclusion follows that no insurance can be taken out on
any property acquired by the Commonwealth snbsequent to that date.
The general rule would therefore be that where no insurance was
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carried on State-owned property at the time of the approval of this
Act, none could thereafter be placed thereon, and none can be placed
on property acquired by the State after that time.
In accordance with the foreg·oing, you are therefore advised as
follows:
First-As to any property owned by the State at the Valley Forge
Park at the date of the approval of the above Act, namely: May 14,
191<5, on which insurance was then carried, insurance may now be
taken out on said property not to ext.end beyond December 31, 1920,
and in an amount as will conform to the requirement of the Act.
Since three full calendar years have elapsed since the thirty-first
day of December, 1915, it will be seen that the amount of insurance
that now could he taken out in such case must be 60% less than the
amount carried at the time of the passage of the Act. If taken out,
the cost thereof must be borne by the Valley Forge Park Commission
out of any funds it may have available for such purpose. This cost
eannot be paid by the Board of Public Grounds and Buildings out
(If the funds appropriated to it by the General Appropriation Act
of 1917, since the appropriation to it for insurance purposes was
limited to insurance upon State property "which may be properly
nnder the control and supervision" of said Board. (Appropriation
Acts 1917, p. 57)_
Second'-Neither the Board of Public Grounds and Buildings nor
the Valley Forge Park Commissiop can lawfully place any outside
insurance ·Oil any buildings or property which the State owns in
connection with the Valley Forge Park where no insurance was
carried -thereon at the time of the passage of the above cited Act,
or upon any buildings or other property there acquired by the State
since that time, protection against loss by fire or other casualty
being afforded pursuant to the provisions of said Act.
Very truly yours,
EMERSON OOLLINS,

Deputy Attorney Genera.l.

HEPA.IRS TO BUILDINGS LEA.SED TO COMMONWEA.LTH.
The lessor of a building leased to the Commonwealth is not bound to make repairs unless he specifically !!Ovenants to do so.

Office of -the Attorney General,
Harrisburg, Pa., August 14, 1919.
Honorable Thomas W. Templeton, Superintendent of Public Grounds
and Buildmgs, Harris1Yurg 1 Pa,,

384

OPINIONS OF THE ATTORNEY GENERAL.

UII. LJOC.

Sir: I am in receipt of your letter of the 4th instant, requesting
an opinion as to whether the lessor or lessee of a building is liable
for repairs to the exterior of the building, or to the interior that
has been damaged by water on account of a roof that leaks.
The circumstances which prompt your inquiry I understand to be
as follows:
The Commonwealth of Pennsylvania has rented from Norman .D.
Gray the property, located at the corner of Second and Chestnut
Streets, Harrisburg. The roof of the building is in a bad condition,
and the question arises whether the lessor, or the Commonwealth of
Pennsylvania, the lessee, is liable for the cost of repairing the roof.
I have examined the lease, and also the authority to sublet given
by the owner of the building to . the lessor, and :fi;'nd that they contain no covenant or stipulation with reg.ard to the cost of repairs
or the liability for such costs, which would take the present case out
of the operation of the general rule of law governing the subject.
The Courts of this State have uniformly held that the landlord is
not liable for repairs unless he specifically covenants to make the
same. The decisions are numerous.
In Moore vs. Weber, 11 Pa. 429, Justice Sharswood held that-

"·* * * In the absence of an express agreement there is
no implied obligation on the landlord to repair demised
premises, nor does he impliedly undertake that they are
fit for the purposes for which they are rented-that they
are tenantable or shall continue so. If they burn down
he is not bound to rebuild. The rule here, as in other
cases, is caveat emptor. The lessee's eyes are his bargain. He is bound to examine the premises he rents,
and secure himself by covenants, to repair and rebuild."
In H ollidaysbwrg Seminary Oompany vs. GrO!]J, 45 Superior Ot.
426, it was held thai>-

"Where a lease contains no specific covenant on the
part of the landlord to repair the roof of the building
leased, the landlord will not be liable for such repairs."
In Levine vs. McClerrutthan, 246 Pa. 314, Justice Elkin said:

"* ~ * The tenant takes the property as it is and he
must be the judge of its tenantable condition. If the
te~ant wants the landlord to make repairs, he must require such a covenant to be inserted in the lease· and
failure to so provide by a covenant in the lease, reiieves
the landlord from any such duty. * * * there can be no
recovery against the landlord if the damage resulted
from failure to make repairs, or because of the untenantable condition of the demised premises. The tenant
took the premises as they were and is bound by his bargain."
·
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A recent case to the same ,effect is that of Oessa vs. Rozzi, Appellant, in 68 Superior Ot. 593.
If the Com'.Qlonwealth of Pennsylvania desires to be relieved from
the cost of making repairs to buildings which it leases, it will be
necessary to change the present form of lease and insert a covenant
whereby the lessor shall be required to make all necessary repairs
and keep the property in a tenantable condition.
I am, therefore, of the opinion that inasmuch as Mr. Gray, the
lessor, occupying the position of landlord to the Commonwealth, did
not specifically covenant to make repairs in the lease jointly executed
by him and the Commonwealth, he is not liable for the cost of repairing the roof of the building in question.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorne;y General.

LICENSE '.rO PRACTICE MEDICINE. ·
The Bureau of Medical Education and Licensure has no authority to ·re-license
a physician who has already been licensed to practice medicine in this state, unless
he complies with · all the requirements of the Board as at present promulgated.
Persons who served in the army or navy of the United States may euter the
examinations ·for license to practice medicine, if they take a license under the
Act of Assembly authorizing them to take such license without examination.

Office of the Attorney General,
Harrisburg, Pa., August 14, 1919.
Dr. J. M. Baldy, President, Bureau of · Medical EUucation and Li\
censure, Philadelphia, Pa.
Sir: Your request for an opinion as to whether the Bureau of
Medical Education and Licensure may re-license a physician who
has already been licensed to practice medicine in this Commonwealth has been received by this Department.
In my opinion, the Bureau of Medical Education and ,Licensure
has no authority to re-license a physician who has already been licensed to practice medicine in this Commonwealth, unless such
physician complies with all the requirements of the Board as at
present promulgated. It is true that certain physicians have· been
licensed many years ago when the preliminaries and the medical
education were not those required by the Bureau at the present date.
Such physicians can be re-licensed by the Bureau of Medical Educa-
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tion and Licensure by complying with the requirements as laid
down by the Bureau at the present time and b-y passing ,the examination. Their former licenses need not ·be revoked, · and if they -fail to
pass the examination, they are still licensed physicians for the pur. poses as contained in the original Act, under which they were licensed,.
You also ask whether persons licensed und-er the· recent Act of
Assembly, "providing for the granting of certificates of licensure to
practice medicine and, surgery to certain persons who served in the
army or navy .of the United States or . any branch or unit' thereof",
may in future enter the Pennsylvania examinations if they now take
a license under this Act without an examination.
You are advised that there is nothing in the recent Act to· pre·
vent persons who secure this privilege of licensure; by reason of the
fact that they have served in the Army or Navy of the United States,
from entering the examinations in the future; and you are further
advised that it is the duty of your Bureau, .having issued a license
without an examination under that Act of Assembly, to admit such
licensee to an examination subsequently upon his application therefor.
Yours very truly,
BERNARD J. MYERS,
Deputy · Attorney General.

DESTRUCTION OF NOXIOUS ANIMALS.
Only_ additional office expenses, clerk hire and postage, made necessary by
the Act of May 23, 1919, are chargeable to the fund for the payment of bounties.
Telephone tolls and . extra telephone r entals made necessary by the Act of
May 29, 1919, are office expenses within its meaning.

Office of the Attorney General,
Harrisburg, Pa., August 7, 1919.
Honorable T. W. Templeton, Superint~ndent Public Grounds a~d
Buildings, Harrisburg, Pa.
Dear Sir : Your favor ·of recent date askin I:>a- for a construction of
Act No. 44, approved May 23, i919, is at hand.
You ask whether the telephone r entals and other matters necessary
for compliance · with this Act should be charged to the Fund ·created
~~
'
This Act of Assembly creates a reward or bounty for the destruction of noxious animals killed within this Commonwealth and pro·
vides a method for the payment of such rewards or bounties.
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· Section 5 of this law provides that there shall be a fund designated
a:nd known as the "Fund for the Payment of Bounties", to be made
up of one-half of the hunters' license fees, .fines, and penalties, provided, by the Act of April 17, 1913, P. L. 85, arid of all other fines
and penalties set apart under any other laws of the Commonwealth
for the payment of bounties.
This Section provides, among other things :
"That the office expenses, clerk hire, postage, etc.,
. necessary to the performance of the extra duties imposed by this Act upon the Board of Game Commissioners, shall be a charge against the fund created by
this Act, and shall be paid upon requisition of the Secretary of said Board,· and in the same form and manner
as requisitions for bounty are paid."
It is plain from this provision that any additional office expenses,
clerk hire and postage which are made necessary in carrying out this
Act of Assembly are chargeable to, and should be paid out of, the
"Fund for the Payment of Bounties." Telephone tolls and extra
· telephone rentals required by this Act, are "office expenses", within
the meaning of the language above quoted.
The ''ordin'a ry office expenses, clerk hire, postage, telephone tolls
and rental necessary in performing the ordinary duties of the Board
·of ·Game Commissioners are not chargeable to this Fund, but only
those additional expenses, telephone tolls, rentals, clerk hire and
postage which are made necessary by performing the duties imposed
under this Statute.

Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.
PURCHASE OF SUPPLIES.
The , Department of Agriculture ·should purchase the material necessary for
.scientific investigations which was not in the schedule of materials provided by
the Board of Public Grounds and Buildings,

Office of the Attorney General,
Harrisburg, Pa., August 21, 1919.
·Hoiiorable Thomas W. Templeton, Superintendent, Board of Public
Grounds and Buildings, Harrisburg, JSa.
Sir: This Department is in receipt of your favor of recent date
'asking to be advise<l whether the SU1perintendent of the Board of
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Public Grounds and Buildings is required to furnish photograph
material, books and other articles, equipment anrl supplies for use
of the Bureau of Plant Industry of the Department of Agriculture,
which are used in scientific investigations.
Your inquiry is prompted by Section 13 of the Act of May 8, 1919,
reorganizing the Department of Agriculture. This section provides
in part:

"It shall be the duty of the Board of Public Grounds
and Buildings to furnish all supplies and equipment
necessary to carry out the work of the said department
and its bureaus."
The Board of Public Grounds and Buildings furnishes the usual
and ordinary supplies for all of the departments of the State government. This rule, however, does not apply where the departments are
supplied with a specific appropriation of the purchase of equipment and supplies. In order to enable the Board of Public Grounds
and Buildings to carry out its duty in this respect, the several departments are required to indicate to that Board what articles they
may require, so as to enable the Board to prepare a proper schedule
upon which to obtain bids, and it would seem that under the duty
imposed by Section 13 of the Act reorganizing the Department of
Agriculture the Board of Public Grounds and Buildings should
supply all of the necessary supplies and equipment required by the
Department of Agriculture and its bureaus, unless there is a specific
appropriation made to that Department for this purpose.
In the General Appropriation Bill of 1919 is found this item:

"F·or the payment of supplies, including scientific apparatus, chemicals, books, postage and other materials
not obtainable otherwise, including maintenance of field
laboratories of the Bureau of Plant Industry of the
Department of Agriculture, for two years, the sum of
ten thousand dollars ($10,000)."

It, therefore, appears that there is a specific appropriation for the
p11rchase of "scientific apparatus, chemicals, books, postage and other
materials not obtainable otherwise." I am of the opinion that the
words "not obtainable otherwise" must be held to mean through the
ordinary requisition upon the Board of Public Grounds and Buildings, in other words, that if "scientific apparatus, chemicals, books,
postage and other materials'' are on the schedule for which bids have
been received and contracts let they are obtainable by requisition
through the Board of Public Grounds and Buildings, but if such
"scientific apparatus, cMmicals, books, postage and other materials''
are not obtainable from a subcontractor with the State, but must
be purchased rspecially by the Board of Public Grounds and Build·
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ings, instead of having the Board of Public Grounds and Buildings
purchase such apparatus and supplies they should be purchased
directly by the Bureau of Plant Industry out of this appropriation.
A similar question arose in 1913, when your Department was advised• that "drugs, chemicals and scie:ati'lic instruments" for the
Chemical Laboratory of the Agricultural Department should be purchased out of a specific appropriation therefor, and should not be
furnished by the Board of Public Grounds and Buildings. We adhere to that opinion and advise you that the Bureau of Plant Industry of the Department of Agricultu;re must purchase any "scientific apparatus, chemicals, books, postage and other materials" which
are not on . your schedule, and for the furnishing of which no contracts are let, but you are to furnish such scientific apparatus, books
and other materials which have been provided for in the schedule,
and for the furnishing of which contracts have already been made.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.

BOARD OF PUBLIC GlWUNDS. AND BUILDINGS.
The Board of Public Grounds and Buildings is not required to contract for
the rent of rooms outside of the capitol building, for the meetings of the Trustees
of the Soldi~rs' and. Sailors' Home at Erie.

Office of the Attorney General,
Harrisburg, Pa., September 23, 1919.
Honorable T. W. Templeton, Superintendent, Board -of Public
Grounds and Buildings, Ha.rrishurg, Pa.
Sir: This Dep,a rtment is in receipt of your c01mmunication of
the 2nd inst. inquiring whether the Board of Commissioners of Public Grounds and B·uildings is compelled to pay for the rental of
office room.S outside of the Capitol Building for holding meetings
of the Trustees of the Soldiers' and Sailors' Home at Ertie, Pennsylv.ania.
Your inquiry, I apprehend, is occasioned by Section 41 of the Act
appvoved June 16, 1919, No. 243, which provides:
"In all cases where it ha-s become or may become
necessary for the proper discharge of the duties of any
department board, bureau, division, or commission, to_
occupy offides or roo.ms (excepting rooms or buildings
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used as dispensaries for the treatment of indigent tuberculosi,s persons under the supervision of the State Department of Health) in any city or places other than
where the Capitol is located, the said board may contract
in writing for the rent of all such offices, rooms, and •
aceommoda.tions. It shall be unlawful for any department, board, bureau, division or commi.s sion, other than
the Board of Commissioners of Grounds and Buildings,
to enter into any such contracts."
, .
The Soldiers' and Sailors' Home at Erie, Pennsylvania, was established under authority of the Act of June 3, 1885, P. L, 62. By
its first section the Governor, State Treasurer, Auditor General, ,
certain representatives of the General Assembly, and a .committee
of honorably 'discharged soldier·s were constituted a commission to
locate and establish this Home, and by section 7 of the act the commission and their successors was constituted a board of trustees to
manage and govern the institution, to employ the necessary officers
and employees and to formulate rules for the admission of disabled
and indigent soldiers.
In the absence of clear legislative authority to the contrary, the
proper place for the Board of Trustees of the Soldiers' and Sailors'
Home at Erie, to meet, is at the institution itself, the place concerning which the duties of the Board exclusively relate. Meetings
outside the Home cannot, therefore, be necessitruted by the character
of the business to be transacted.
I am of the opinion that ·the Board may meet in the Capitol
Building at Harrisbu!l'g or elsewhere in cases where the nature of
the business to be transacted does not necessitate the presence of
the trumees at the institution. Such meetings, however, could only
be occa;sioned by a des.i re to serve the convenience of the members of
the Board, and the C'Ommonwealth cannot be put to the additional
expense of renting a room for this purpose.
You are, therefore, specifically adv:iised that the Board of Commissioners of Public Grounds and Buildings is not required to
contract for the rent of rooms outside the capitol building for the
meetings of the Board of Trustees of the Soldie11s' and Sailors' Home
at Erie, Pennsylvania.
Very truly yours,
FRANK M. HUNTER,
De'[>'Uty Attorney General,
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BRIDGES.
The Cowanesque 'River bridge, · n.ear Knoxville, 'Pa.; was destroyed within the
meaning of the Act of April 28, 1903, and. its. supplements, so as to reqi:tire rebuilding by the Commonwealth.

Office of the ·Attorne;y General,
·. Harrisburg, Pa., October 16, 1919.
~ -

;

,.

'

,.
'

I·

)

Honorable Thomas W. Templeton, . Superintendent, P1;1.'blfo G_rounds
and Buildings/ Harr1Sburg, Pa.
Sir: We have your request, dated 00tober 9, 1919, for an opinion as to whether the bridge over th~ Oowanesque river near Knoxville, Tioga Oou,:r;i,ty; '. was ''des·t royed" by the flood of May 6, 1919,
so .as :tc>.:require it to Jbe rebuilt at tl)e expehse of .the Sta:te:
1

It appears that a bridge · across this rii:ver .at this precise point
was destroyed by flood and high water on or about June 17, 1916,
and, pursuant to proceedings for . the purpose, it :a.e, rebuilt at the
C'ost of the State. -

it

no~ appears that tnete was a tfoo'd in the river on May 6,· 1919;
the result of which was to undermine and completely destroy the
south abutment and one of the wingwall\S thereof .
.

•

-,

The r~port of Charles ' E. -Covert, who made an examination . at
your instarrce, says :

.-

',' The east wingwpll is si;ill standing ~ut . th~ west
wingwall and face wall have failed completely. The
cqncrete footing :Us ' cracked and 'broken, 'showing the
·· heads o.f the timber ·piles in sevePal places. The bottom
of this foe>ting is fnst .at the level of the water, which. fa:i 6-· to ·8 feet deep , at this point. The .east truss of the
south span is ·s till in place bll't is badly warped ::i,nd ~ent.
The south end of the wesrt truss has dropped several
feet and re8ts on the debns of tlie' a.butment. Most of
the members of thiR trus·s afe badly bent, the end mem, bers being severely damaged. The concrete :floor is broken at the first panel point and rests partly 'o n the dam- ,
aged steel work-aud-partly on the abutment. T_h e b<ridge
is Closed 'to traffic, except pedestri~ns." _
Mr.

O~yert's _~~m<;lusi~:r;is ,

are:

"It-would :rio-t be advisable to att¢mpt 'to make use of
the 'pr~seiit 'd.arq.i'ged span~ except; p_erhaps, some ?f the
floor ·i;;tri11ger~, J;>ecause of the twisting and _bendmg of
the members wb:eJl the west truss fell. While 'some of
the members could probably be straightened it would
not
be safe- to t~ly' on :tJieir
strength
.
.
.... in a hew structure."
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Mr. Willis Wblited, the Bridge Engineer of the State Highway
Department, in his report, says:
"The west truss of the south span is considerably damaged, the steel work in the floor is only slightly damaged, the ea.st trus·s is almost intact and the floor sl_ab
is badly crocked. . . . . . It will be necessary to rebmld
the south abutment completely and also the floor of
the bridge and repair whatever damage has been done
to the steel work in doing so ...... In the meantime
the bridge is absoluitely imprussable to vehJi.cles and
with difficulty eYen by foot passengers."
The river curves where this bridge crosses it, and the current, in
normal stages of the water, passes close to the south abutment. The
high water, with the ·current carrying it in that direction and against
the abutment, caused its undermining. This is the same calliSe which
destroyed the bridge at the same place in 1916.
At that tim~a question arose whether ~is bridge was actually destroyed. Upon exceptions to the report of the viewers, that
question wa:s passed upon by Judge McCarrell. In re Bridge over

Cowanesque River in N clson Township, Tfoga Oo., 20 Da;u. Oo. Rep.
305.
The condition of the bridge as it .was left l;iy the flood of June 17,
1916, as described by Judge McOarrell in the cruse just cited, does
not sho.w any greater destruction than that caused by the flood of
May 6, 1919. It is apparent that thi·s structure cannot now be used
as a bridge and in view of the reports above referred to, it is doubtful whether any portion of one span can be utilized.
In the case of the rebuilding of the Catawissa River Bridge ovet·
the Susquehwnna Rfaier, 7 Dwu,,. Oo. Rep. 25S, the flood carried away
two spans in the center, somewhat damaged the abutments and
moved the remaining two spans out of alignment. It also· forced
one pier bodily down the stream a distance of about 5 feet. The
Court held thrat the bridge was destroyed.
In that case Judge Kunkle said:
"To hold that there must be a total carrying away or
a total desitruction of the bridge would be in effect to
nullify the Act.
On the other hand the county claims that the bridge
is destroyed within the meaning of the act when it is so
damaged by the flood or storm as to be rendered unfit
for use. We cannot adopt this view of the act. If the
flooring of the bridge is carried away, or so affected by
the flood or storm as to make it unsafe for use or anv
other part of the bridge is so damaged that th~ bridge
cannot be used, we do not think that the bridge could
necessarily be said to be destroyed ................. .
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The true interpretation of the act we think is to be
found between these two extreme views ........ ~ .
When interpreted in the light of their association
with the word rebuild the true meaning of the w-ords
'carried away or destroyed' is ascertained. Thus iruterpreted we are of the ·opinion that a bridge may be said
to be carried away or destroyed within the meaning
of the act when the effect of the flood or storm upon
it is such a.s to require or necei;;1slitate practically a rebuilding or reconstruction as distinguished from repairs."
It seeim.1s apparent that about one-half of this bridge .w ill have to
be rebuilt, and in order to build any bridge which will stand, the
south abU'tment will have to be placed about thirty-five feet back of
the one destroyed .
. I am, therefore, of opinion that the bridge is des1tr-oyed within the
meanJng of the act of April 2s; 1903, a.nd its supplements, so as to
require its rebuilding at the cost of the .Commonwealth.

Very truly yours,
WM. M. HARGEST,
Deruty Attorney General_,

WAPASEENING CREEK BRIDGE.
In letting the contract for the bridge, the Board of Public Grounds and Buildings should avoid the typ·e of construction which is presumably covered by the
Luten patents, and which would invite litigation.

Office of the Attorney General,
Harrisburg, Pa., December 2, 1919.
Honorable T. W. Templeton, Superintendent Publk Grounds and
Buildings, Harrisburg, Pa.
Dear Sir: Some time ago you advised this Department that · the
Board of Public Grounds and Buildings had awarded a contract for
building a bridge over the Wapaseening Creek, on the William Penn
Hi11:hway, ~oute· No. 15, in Windham Township, Bradford County,
to Messrs. Whitaker & Diehl, Manufacturers, Harrisburg, Pa., who
were the low bidders.
I.t appears that in submitting their proposition there were two
kinds ot construction, one plan being the standard type of conerete
·construction, and the other known as the Luten Patent.
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You state that "in !)rder to use the cyp·e of construction known
as the Luten Pa.t ent, a roya~ty must be paid by tli(Contractor to the
Patentee, of ten per cent of the contract pr.i ce." .
, . '·
I understand the Contractor agrees to furnish ·either tJP!:l· to the
Commonwealth at the same price, and ·you desire to. be.. ad:vised as
to whether 't he Board can inake a contract to buiid the bridge· under
the Luten Pate~t without inyoiying the Co'm'f nonwealth' .~1?- ·any legal
entanglements over patent rights.
· ·· ·
We have delayed answering your communication in order to get
some inf~rmation concerning the S·O-called I.uten Patent which we
nnderstoo·d was available.
'
.
'
.
.
It appears that Daniel R Luten has, from time to 'time, obta:ined
approximately fifty patents covering reinforced concrete arches for
hridg~ construction. Many of these patents have covered featui·es
which have been used in brick and sto-n e' arches for bridge constructiDn for very many years, and many of said patents cover ·features
which are merely the ordinary application of simple mechanical
skill which any mechanic would employ.
Luten has been bringing suits against contractors since 1911 for
the purpose ·of co1lecting royalties. His suits have practically
amoi.mted to a· legal scandal; so much so, that at the meeting of the
Association of Attorneys-General in Chicago, in 1914, this scandal
'vas made the subject of a paper prepared and read to that association by the Assistant Attorney General of Iowa. Many of his
suits have been settled out of Court. Many of them are against small
contractors who are finandally unable to fight a protracted infringement suit and who preferred to pay Mr. Luten money rather· .~han pay
the great expense of expert witnesses, and lawyers, which are necessary in patent cases. In F;ome cases, where the defendant showed a
disposition to contest the case, Luten did not pursue his claims.
I am advised that the railroads, and some State Highway Departments, and large contractors, are now apparently ignoring all of
the Luten patents under the advice of counsel.
In order that the Board of Public Grounds and Builpings may
have something of the history of Luten's methods, I will refer to
some ·Of these suits .
Do1~e~ Oonstnwtion Comp/ui;y, 189 Fed.
. In the case of lAit'en
Rep. 405, decided May 1, 1911, Luten' br.o.u ght a suit for royalty growhig out of the construction. of a concrete bridge :I.ti. Dover, Dela,\rare,
an<l claimed an infringement of fi,;e different patents, but the va:Iidity
·
' '
of the patents were not involved in that case.
Tn the case of L11ten vs. Rhoads · & Kr/i[sely, 194 Fed. Rep. '169,
J,uten brought suit against contractors for a royalt)' upon a patent
growing out of the construction of a bridge in Centre Connfy, Penn·
sylvania.

vs.
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Jn the case of Lu.t en v.~. Sharp_. et al, 200 Ji' ed. Rep. 151; 217 Fed.
Rep. 76, and 2,414 Fed. Rep. 880, Luten claimed that the contractor
had infringed nine different patents by the construction of a bridge
iu Kansas. After fighting the case through the Oourt of Appeals,
it was dismissed by the Court and Luten was not permitted to recover.
The case of Luten vs. Bearce, 219 Fed. Rep. 237; ·229 Fed. Rep.
391, illustrates Luten's methods. The contractor built a bridge under
a-contract which provided that he was to pay Luten a roya~ty on the
completion of the work, but Luten brought suit for infringement
before the work was completed.
In the case ·Of Luten vs. Carnp, 221 Fed. Rep. 424, suit was brought
against the contractor for the infringement of a patent. The case
w.ent off on a demurrer and the validity of the patent was not considered.
•
. In the ic ase of L'1Mte11, vs. Whittier, 251 Fed. Rep. 590, suit was
brought for infringement and the Court held that the patent which
Jjuten claimed :was infringed, was void for I.a.ck of invention.
In the case of In re Luten, 32 D. C. Rep. 599, the Court expressed
doubt as to the patent ability of Luten's claims, but the case went
off on other grounds.
In the cas~ of In re Luten, 37 D. C. Rep. 319, it was held that
what Luten clai_med to be an infringement of his patent was a construction by the exercise of the simplest mechanical skill and was
the performance of functions long known and anticipated by prior
. patents.
In In re Luten vs. Washbiwn, 253 Fed. Rep. 950, which was a suit
for infringement, a number of Lnten's patents were declared invalid.
The Court said :

"All that appellant did was to put together by the
exercise of the simplest mechanical skill things old in
art to perform functions long known in a manner antidpated in prior patents .... we can see no invention
in the case in suit."
In Luten V8. Allen, 2.i4 Fed. Rep. 581, a suit for infringement was
defended by the Attorney General of Kansas and one of Luten's
patents was held v-0id for lack of invention. The Court said:

"Any mechanic of ordinary skill in the doing of the
work, would have developed the method employed from
his understanding of such matters and in dealing with
them."
In Luten vs. Wilson Reinforced Concrete Company, 254 Fed. Rep·.
101, the suit was defended by the Attorney General of Nebraska
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and several of Luten's patents relating to concrete arch bridges were
declared void for lack of invention.
In the case of Luten vs. Y{)IU;ng, 254 Fed. Rep. 591, the suit was
defended by the Attorney General of Kansas, and one- of Luten's
patents held void for lack of invention.
In the case of Luten vs. March, 254 Fed. Rep. 701, the case was
defended by the Attorney General of Iowa and several of Luten's
patent's held void for lack of invention.
I have not attempted to refer to all of the litigation which Mr.
Luten has brought, but I have referred to enough to indicate that
he brings sliit upon the slighest provocation, and that to make a
contract involving ai1y of his so-called patents, whether valid or not,
would be inviting litigation.
I am, therefore, of opinion that no agencies of the Commonwealth
of P~nsylyania shouJd have anything to do with any construction
which involves any of these alleged patents, and that in letting the
contract for the bridge to which you refer, the Board of Public
Grounds and Buildings should avoid the constructjon presumably
covered by the r,uten patents.
Very truly yours,
WM. I. SCHAFFER,
Attorney General

AUTOMOBILE INSURANCE.
No insurance, outside of that covered by the State Insurance Fund, should be
placed upon State owned cars.

Office of the Attorney General,
Harrisburg, Pa., December 3, 1919.
Honorable T. vV. Templeton, Superintendent of Public Grounds and
Buildings, Harrisburg, Pa.
Sir: This Department received vour communication of October
30, mm, asking to be advised as to ,;just what specific insurance may
he placed on automobiles outside the State Fire Insurance Fund."
In answer to the above stated inquiry an opinion was rendered to
you by the writer hereof, dated November 18, 1919, which was recalled by letter to you dated November 25, 1919, and which opinion
is superseded an.d overruled by the one hereby rendered . .
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The Act of May 14, 1915, P. L. 524, creates a fund"For the rebuilding, restoring, and replacing buildings,. structures, equipment, or other property of the
Commonwealth of Pennsylvania, damaged or destroyed
by fire or other casualty."

In an opinion of this Department to the Highway Commissioner,
rendered by Ffrst Deputy Attorney General Keller, under date of
October 4, 1916, h'Olding that "theft" of an automobile is not a
"casua~ty" within the intent of the Act, it was said:
"The Act applies to the State Highway Department
and covers all property of the Commonwealth. This
includes automobiles and trucks purchasd for the use
of your Department. 'fhe fund is intended to cover the
replacement of such property damaged or destroyed by
any casualty, such as fire, explosion, etc. If an automobile or truck belonging to the Commonwealth, in the
control or custody of the State Highway Department is
damaged or destroyed by fire, explosion, collision, or
other accident or casualty, you will be entitled to have
it replaced out of the insurance fund created by the
Act of 1915, by complying with its provisions. If you
deem it necessary to provide against theft of such automobiles and trucks, you will have to take out a special
policy of insurance covering . such risks, the prohibition in th~ Act of 1915 against obtaining a policy of insurance being necessarily limited to the kinds of insurance provided for by the fund which it is created."
Attorney General's Reports, 19.15-1916, page 268.
In an opinion of this Department to the Superintendent of Public
Grounds and Buildings, dated August 5, 1918, rendered by Deputy
Attorney General Hargest, it was ruled that damage to 'a building
caused by boiler explosion, even though unaccompanied by fire, is
covered by the State Fund.
The principle stated in the foregoing opinions governs in the determination of the question submitted by you, and it is unnecessary
to restate the same at length. The State Fund cornrs all damage
or loss to State owned automobiles resulting from fire or any other
casualty. It does not relate to or cover damage done by State owned
and operated automobiles to persons or non-state owned property.
Iuasmuch, however, as the State is not liable for the tQrts or negligent acts of its servants and employes, no insurance should be taken
out or carried to cover the! casualty or insure against the damag~ to
persons or non-state owned property caused or occasioned by State
owned and operated automobiles. As previously ruled, outside insurance may be taken out to in~ure State owned automoblies against
theft.
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You are accordingly advised that casualties to Stat.e owned automobiles whether from fire or any other cause, are covered by the
'
.
State Insurance Fund, and loss by reas-0n of such casualty is replaced
from said Fund, and consequently that no outside insurance against
such casualty should be placed, and further that no insurance should
be taken out against casualties or damage to persons or non-state
owned property caused by State owned and operated automobiles.
Very truly yours,
EMERSON COLLINS, .
Deputy Attorney General.

COMMISSION ON CONSTITUTION REVISION-SUPPLIES.
Supplies for the Commission on Constitutional Amendment and Revision
should be paid for out of the appropriation made by Section 7, of the Act of
June 4, 119, P. L. 388.

Office of the Attorney General,
Harrisburg, Pa., January 27, 1920.
IIon. Thomas W. Templeton, S~1pt. Board of Commissioners, Public
Grounds .a nd Buildings, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
thirteenth instant asking whether you are required to furnish supplies to the Commission on Constitutional Amendment and Revision,
created by the Act of June 4, 1919, P. L. 388. I understand your
inquiry is prompted by the receipt of a requisition for certain
leathei." binders to be used for holding the proceedings of the Commission, and on the outside of which binders is printed the title of the
Commission and the nature of the material, to be, from time to time,
fJ.led therein.
I am of the opinion that these binders and other supplies of the
Commission should be paid for out of the appropriation made by Section 7 of the Act referred to.
The preceding section r equires your Board to provide suitable
quarters at the State Capitol for thP use of the Commission and its
r.mployes; and the fifth section makes it the duty of all Departments,
Boards and Commissions to cooperate with the Commission, but I
nm of the opinion that these sections do not contemplate that your
Board should furnish and pay for the supplies requested by the Commission.
•
·
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You should cooperate with it as far as possible, and lend it such
things of a permanent character, such as desks, typewriters, etc., as
you are able to do, without interfering with the work of the Several
Departments and Bureaus of the State. Where, however, it is necessary to purchase suq:>plies for the Commission, the same should be
paid for out of the moneys specifically appropriated to its use, and
you are now accordingly so advised.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney General.

OPINIONS TO THE DEPARTMENT OF STATE
POLICE

(401)
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OPINIONS TO THE DEPARTMENT OF STATE POLICE.

EM-PLOYES RETURNING FROM WAR.
The Acting Superintendent of , Police is informed that t)lose in the employ
the State who have gone to war, should have the right to return to the
positions which they held in the State Government when they are mustered out
of the United States service, provided such return. be made within a reasonable
time.

of

~ffice

of the Attorney General,
Harrisburg, Pa.,, May 16, 1919.

Captain George F. Lumb, Acting Superintendent of State · Police,
Harrisburg, Pa.
Dear Sir: Youir f.avor of the 9th inst., addressed to the Attorney
General, was duly received.
I will answer your questions seriatum:

1. You ask what the status of the Acting Superintendent will be
·
upon the conclusion ·o f the war.
The war will not be concluded until the peace treaty is approved and the President formally promulgates the fact. Those in the
service of the United Sfates will have the right to retur~ 'to the
positions which they hold in the State Government when they' are
mustered out of the .service o.f the United States, provided such
return be made within a reasonable ,time. The war may ·be concluded while some -o.f the employees o.f the State or of your Department are still in France. As to su'ch persons, they should have
an opportunity to resume their positions when they are ,m ustered
out of the Federal service. .
This applies to the Superintendent, as w,ell as
the other officers
and employees, and the return of the Superintendent will, of course,
determin_e the status of the Acting Superintend.e nt.

to

2. The , Acting ,S uperintendent and other employees of your
Department who are .filling the positions of persons in the Federal
. service, 'will continue to draw their salaries until those persons
return.
3. In the event that an officer should be mustered out of the
Federal serv:ice and does not return to your Department, the position should not · be held open .beyond a reasonable time. In that
event you will' be justified in giving si1ch officer notice thait unless
(403)
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he returns to the service of the State within ten days after the receipt of notice, his position will not he held open for him.
Very truly yours,
WM. M. HARGEST,

Deputy Attorney Geri:eral.

ARRESTED CARS.
An officer who seizes a motor vehicle- under § 7 of the act of June 30, 1919,
P. L. 702, must himself keep possession of the machine until the true owner
is ascertained in the proceedings in the criminal court.
If such officer wishes to relieve himself of the care of the machine he should
store it in the nearest garage and secure a nonnegotiable warehouse receipt for
the same under the act of March 11, 1909, P . L. 19.
As the act of 1919 gives such officer the right to seize the motor vehicle he
becomes by act of the law the agent of the owner and therefore can 1.1.ct for the
owner in making a proper disposition of the machine.

Office of the Attorney General,
Harrisburg, Pa., Februaxy 28, 1920,
Captain William E, Mair, Department of State Police, Harrisburg,
Pa.
Sir: Your letter of the 18th instant, requesting an opinion from
this Department "in regard to who is the proper authority and the
procedure to dispose of a motor vehicle 1seized by police under the
provisions of Section 7, Act 284, P. L. 1919," has been refe!rred to
me.
In reply would say that the Act of the 30th of June, 1919, P. L.
702, (Act No. 284) Section 7, provides as follows:
"Section 7. That it shall be unlawful, and it is hereby prohibited, for any pers·on to have in his possession
any motor vehicle, or any part or parts thereof, 'vith
~he k.11f>wl~dge that any trademarks, distinguiishing or
identification number, manufacturer's number, serial
number, or mark has befm or is removed defaced de.
' be conceal'
stroyed , or ob1iterated,
or so covered as to
ed, or where such trademark, di.stinguiishing or identification number, ma nufactnrer'·s number, serial number,
or mark has been or is altered or changed in any manner whatsoeve~· · Any person having in his possrl.ssion
any motor vehicle, or part or parts thereof, from whkh
such trade-marks, distinguishing or identification number, manufacturer's number, serial number, or mark
has been so removed, defaced, destroyed, or obliterated,
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covered -altered, or changed, shall be prima facie presumed to have knowledge thereof, and the burden of
proof shall rest upon such person to show that he had
no such knowledge.
-"It shall be the duty of every sheriff, deputy sheriff,
constable, or police officer, having knowledge of any
motor vehicle on which the manufacturer's number or
identification mark has been defaced, altered or obliterated, to seize and take possession of the sa~e, and to
arrest the owner or custodian thereof, and make in:llormation against him for violation of this act, and to
notify immediately the State Highway Commissioner."
Under the latter provision of this act, the officer has the right and
must seize and take into his possesis ion any motor vehicle on which
the manufacturer's number or identification mark has been defaced,
altered, or obliterated and make information before a Justice of the
Peace against the person having the .s ame in hi.s possession. This
procedure does not in any W~'.Y divest the legal title of the true owner.
"In the absence 'Of facts tending to estop the true
owner from as·serti.ng his righ1Js, no title is acquired
by one who p,u rchases in good faith from a mere bailee,
or from a thief, borrower, or finder."
Rapp v. Palmer, 3 Watts, 17'8.
Hegem(J,lfl, v. McCall, 1 Ph'iladclpkia, 529.
McMahom v. Sloan, 12 Pa. 229.
Hcs<11ck v. Weat'er, ~ Yeates, 478.
Under these decisions, therefore, th'is seizure by the officer of the
motor vehiclei under Section 7 of the Act of June 30th, 1919, P. L.
702, in no way prevents the true owner from as·s erting his title to it
in any legal matter. But this act unfortunately does not provide
any method or procedure by which the true owner of the motor vehicle can recover possession thereof. When seized by the officer under this Section of the Act, the motor vehicle is in custodia legis
and is therefore not subject to be replevied. In the c:vse of Cunningham v. Wil11i.erding Boiro. 38 P. Superior Gt. at page 20, Judge Rice
said:
"The Act of April 3, 1779, Sm. L. 470, provides as
follows: 'That all writs of replevin g·ra.nted o;r issued
for any owner or owners ·of any goods or chattels,
levied seized or taken in execution, or by distres s or
other~ise by any sheriff, naval officer, lieutenant or
sub-lieute~ant of the city of Philadelphia or of any constable collector of public taxes; or other officer ra cting
in their several offices under the mtthority 'Of the State,
are irregular, erroneous and void; and that all such
1
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writ-s · may and shall, at any time after the service, be
quashed (u_pon motion) by the court to which they are
returnable, the said court being ascertained of the truth
of the fact, by affidavit, or otherwise.' As 1shown by
the preamble, the purpose of the act was to remedy
an abuse .which had prevailed in granting wr.i ts of replevin for goods and chattles taken in execution, and
for fines and penalties due the Commonwealth, to the
delay of publi'c justice and to the great vexation of the
officers concerned in taking or levying the same. 'The
least reflection will serve to show the mischief to which
such a practice . must . necessarily lead; so much so,
that :iJt is impossible to fo:rsee the extent to which a
creditor may be delayed in his just demands, by a litigious and fraudulent debtor.. An execution, which is
i!b.e end of the law, would be only the commencement
of a ne.w lawsuit, and so, toties quoties, as his goods
were taken in execution by a public officer:' ShG!W v.
Lecy, 17S. &; R. 99. See also Taylor v. Ellis, 200 Pa. 191,
where the purpose of the act is very fully discussed by
Mr. Justice Brown. 'fhe statu)te being remedial is
to be cons;trued liberally: Pott v. Old/wine, 7 Watts,
173. Accordingly, it was held in that case that property ·taken by distreSIS for non-payment of a militia
fine could not be replevied by the alleged delinquent.
So in McJwnkin v. Math&rs, 158 Pw. 137, it was held
that a constable who, in obedience to a borough ordinance, impounded cattle found straying in the streets,
was, in respect of such act, an officer .acting under the
authority of the State within the meaning of the act of
1779, and therefore replevin would nort lie by their owner agairusrt the conli'Jtable fio.r the cattle so impounded.
Upon the same principle it . was held in Elkins v. Orie8emer, 2 Pe·wny. 5il, that an inRpector of oils ap1)oi1ited
nnder the act of 1874, .who seized oils as being below
the fire test, was therein an officer acting und~r the ·
authority of the State, and therefore the oils were not
repleviable by the owner. But on the other hand Judge
Pearson in a well-considered opinion refused to quash.
a writ of replevin under the act of 1779 for goods that
were levied on for school taxes by a· constable acting
under a warrant from the tax collector, such warrant
being issued without authority, and the constable not ·
being a regu1arly appoinrted depu1ty collector: Shoemaker v. Swil·er, 2 Pears. 114. This decision is not in
conflict with the other decisions a.bove cited. It is not
,sufficient that the goods fo.r which the replevin issues
were seized by an~ are in the custody of an officer of
the law. He must in seizing and holdincr them ibe acting ~nder the authority of the Sfate. If he has no pro~es~ is~u~d by s~m,e court, magistra.te or tribunal having
JU1;1Jsdrnt10n to issue such pl'Ocess', he must be able · to
pomt to some law of lawful ordinance authorizing him
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to seize private property without process, and hold it
for a particular lawful purpo1se, and must satisfy the
court that he seized and held it for that purpose."
On the termination of th~ prosecution begun by the officer under
Section 7 of the Act of June 30th, 1919, P. L. 702, it would likely
appear in the proceeding·s who is the true owner of the seized motor vehicle. In such case, if the officer was satisfied, he might deliver the motor vehicle to the true owner. Moreover, the evidence
in the prosecution for the violation of this law of 1919, might justify
the prosecution of the wrong-doer disclosed by such evidence for
larceny or receiving ~tolen goods, and in case of conviction the
court could, under Section 179 of the Oriminal Code of Mar.ch 31st,
1860, sentence the defendant to make restitution to the true owner
of the motor vehicle. , Mr. Justice Trunkey in Huntzinger v. Oommmiwealth, 97 Pa. pa!fe 336, ·s aid:
"The 179th ·s ection of the Crimes• Act of 1860 is very
broad, requiring in almost every criminal offence, in.duding in its perpetration the obtaining of money or
other valuable thing, in addition to the prescribed punishment, that the defendant shall be adjudged .to re:
store to the owner such money or property, or pay him
the value thereof. But the indictment must show that
property was taken or obtained. It does this, of course,
in robbery, larceny, false pretences and other crimes,
which are not committed unless property be taken."
As regiards the powers of the DiS1trict .Atto·r ney in the premises,
which your subordinate officer.s inquires about, wouJd say that I
canuort find. any Act of Assembly conferring upon a District Attorney the right to pwss upon the title of property seized by an officer
undel'. author!ty of the law of 1919. The officer, however, who
seizes a mlotor vehicle under this Act should, of course, be guided
by the advice of the· District Ailtorrney iin prosecuting the wrongdoer.
But, while there seems to be no law providing a merthod by which
the officer seizing · a motor vehicle under the Act of 1919 can relieve
himself of the responsibility therefor, there is a practical way by
which the officer can place the motor vehicle in a place where it
can be secure and under a law which affords a method by which the
rights of all the claimants thereto can be legally ascertained. This
la.w is what is known as the W•a rehouse Law of the 11th of March,
1909, P. L. 19, and its supplements. To invoke the protection of
this law, the officer, who hlVS seized a motor vehicle under the Act
of 1919, should take it to the nearest relialble garage, and leave "it
.there fo!r storage·. And under Section 5 of the said Act of 1919,
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he should take from the person in charge of the garage, what is
styled in said Act a non-negotiable warehouse receipt, stating that
the motor vehicle shall be delivered only to the person who shall
estrrblish his right to the same by a judgment of a court having
jurisdiction. In cruse the officer does thi!S, the true owner and all
other c1aimlants of the mO'tor. vehide could assert their rights under
Sections 20 and 21 of the Act of 1909. •
While it has, been held by the Superior Oourt in a late case that
a warehous.e man has no lien for s·t orage charges as agains t the real
owner of goods deposikd by the stranger without the owner's consent, (WUliams v. Miller, 69 Superia1r Ct. 551), the same court has
a1so held in a. later case that one who· receives, stores and repairs
autos is an agent of the owner.
&xton v. Gemehl, '/'2 Super. Cit. 177.
At'i the Act of 1919 gives the officer the right to seize the motor
vehicle, he becomes by act of the law the agent of the owner, and,
therefore, can act for the owner in making a proper disposition of
the machine.
You are therefore advised that an officer who seizes a motor
vehicle under Section 7 of the Act of June 30th, Hl19, P. L. 702,
must himself keep possession of the ma.chine until the true owner
is ascertained in the proceedings in the Criminal Court, above mentioned, or, if he wishes to relieve himself of the care of the machine,
he should store it in the nearest reliable garage and secure a nonnegotiable warehouse receipt for the same under the Act of the 11th
of March, 1909, P. L. 19.
'
1

Yours truly,
WILLIAM I. SWOOPE,
Dep·uty Attorney General.
FIRE PROTECTION.
The Bureau of Fire Protection may adopt and enforce rules and regulations
in r egard to the transportation of gasoline, naptha, blasting powder, dynamite
and other combustibles, such regulations not to conflict or interfere with those o.f
Allegheny County or of any City or County where by law the position and duties
of a fire marshal are provided for.

Office of the Attorney General,
Harrisburg, Pa., August 25, 1920.
Mr. C. 1\1. Wilhelm, Chief, BUl'eau of Fire Protection, Department
of State Police, Harrisburg, Pa.
Sir: Your letter of August 21, 1920, reques.t ing an opinion from
ihis Department as to whether Section 1 of the Act of July 1, 1919,
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adoption of regulations governing explosives and combustible materials, the transportation thereof, particularly with reference to
regulating the transportation of such materials upon motor trucks
and other vehicles through congested or built up sectfons of cities and
boroughs, duly received.
In reply would say that the fourth paragraph of Section 1 of the
Act of July 1, 1919, P. L. 710, provides as follows:
"The department may adopt and enforce rules and
regulations governing the having, using, storage, sale,
and keeping of gasoline, naphtha, kerosene, or other
substance of like character, blasting powder, gun-powder, dynamite, or any other inflammable or combustible chemical products or substances or materials.
The department may also adopt and enf9rce rules and
regulations requiring the placing of fire-extinguishers
in buildings."
This provision of the Act is subject to the exceptions provided
in Section 15, which reads as follows:
"Section 15. This act shall not be construed to repeal an act of the General Assembly, entitled 'An act
to provide for the appointment of a fire marshal for
Allegheny County,' approyed the eighteenth day of
A!)ril, Anno Domini one thousand eight hundred and
sixty-four (Pamphlet Laws, four hundred and sixtyfive). It is further hereby declared to be the true intent and meaning of this act that the same shall not
apply or be op~rative in any city or county of this Commonwealth where, under existing laws, whether special
or general, the position and duties of a fire marshal are
provided for."
The former Act of June 3, 1911, P. L. 658, in Section 5, provided
that when the Fire Marshal shall find in any building combustible
or explosive matter, etc., he shall order them removed. Under this
provision of the Act of 1911, it would certainly follow that the Fire
J\larshal could prescribe the manner in which these explosives wertto be removed.
The words used in the Act of July 1, 1919,-"having", "using",
"~torage", "sale", and keeping of the explosives therein mentioned,
have well defined meanings. The word "have", according to the
Century Dictionary, is one of the synonyms of "possess" and may
apply to a temporary or to a permanent :rossession of a thing:
State v. Lowry, 77 N. E. paga 728, and the Supreme Court of Maine
has held in A.nderson v~ Parlcer~ 101 Maine, page 416, that
"In a vote of a municipality by which those voting
decided 'to have' a townhall, the term 'to have' was a
comprehensive term, including, not only the meaning_ of
the phrase 'to build', but any other method which
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might have been proposed for the establishment of a
townhouse."
In the Century Dictionary, the word "have" is defined-"To l\old
for use or disposal, actually or potentially; hold the control over or
right to."
It would seem from these definitions that the words used in the
Act of July 1, 1919, are sufficiently broad to cover tlie transportation
of the explosives therein mentioned, and that under the authority
conferred by this Act, your Department may adopt and enforce
rules and regulations governing the "having" of the explosives
therein mentioned for the purpose of transporting the same.
But under the exception in Section 15 of the Act, such regulations would not apply to transportation through Allegheny Connty
or through any city or county of the Commonwealth where, under
existing laws the position and duties of a fire marshal are provided
for.
You are therefore advised that your Department may adopt and
enforce rules and regulations governing the transportation ~f gasoline, naphtha, kerosene, or other substance of like character, blasting powder, gun-powder, dynamite, or any other inflammable or
combustible materials, such regulations not to conflict or interfere
with the regulations adopted in Allegheny County under the Act of
April 18, 1'864, or with the regulations adopted in any city or county
nf this Commonwealth where, under existing laws, whether special
t>r general, the position and duties of a fire marsb,al are provided for.
Yours respectfully,
WILLIAM I. SWOOPE,
Deputy Attorney General.

FIRE PROTECTION.
No municipality can legally pass ordinances providing inconsistent . or l~ stringent regulations than those provided by the Bureau of Fire Protection, governing
the storage and .handling of volatile infla=ahle liquids.

Office of the Attorney General,
Harrisburg, Pa., July
1920.

rn;

llonorable Lynn G. Adams, Superintendent of State Police, Harris~ _
burg, Pa.
Sir: This Department is in receipt of an inquiry of the Ohief of
the Bureal of Fire Protection, enclosing a copy of regulations promulgated by your Department governing the storage and- handling
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of volatile inflammable liquiids, and asking ·substantially whether
-a municipality may legally pass ordinances containing regulatory
provisions on the same subject. It is implied that some of thes~
ordinances are more stringent than your regulations, while other
ordinances are less exacting.
·
The power of your Department to pass such regulations is contained in Section 1 of the Act of July 1, 1919, P. L. 710, inter alia
providing as follows ;
"The department may adopt and enforce rules and
regulations governing the having, using, storage, sale
and keeping of gasoline, naphtha, kerosene, or other substance of like character, blasting powder, gunpowder,
dynamite, or any other inflammable or combustible
chemical products or substances or materials."
Regulations promulgated urider the authority of this Section have
the force of a law, and no municipality can legally pass ordinances
providing inconsistent or less stringent regulations. Whether a
municipality can require compliance with regulations additional to,
but not inconsistent with those adopted by your Department, is a
matter with which your Department .need not concern · itself. You
should see that your regulations are fully complied with, and leave
the q'n estion of the right of the municipality to impose additional
regulations for the determination of a court on an issue between
the municipality and the company subjected to the particular ordiance.
Very truly

your~.

FRANK M. HUNTER,

Deputy Attorney General.

OPINIONS TO THE DEPARTMENT OF
PUBLIC PRINTING AND BINDING
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ST.A.TE PRINTING.
P!J.per supplied by the Commonwealth to .the State Prin.ter, and which represents the difference betwe!!n the spoilage allowance and the paper actually spoiled,
belongs to the State and not to the State Printer.

Offilce of the Attorney General, •
Harrisburg, Pa., July 24, 1919.
Honorable R. C. Miller, Superintendent of Public Printing and Binding, Harrisburg, Pa.
Sir: The press of certain matters incident to the Session of the
Legislature just closed has occasioned some delay in answering
your communication of the 25th ultimo.
From your letter and from certain conversations which I have
had with you, it appears that in an adjustment now pending between W. S. Ray, the former State Printer, and your Department,
Mr. Ray asserts a right to balance certain claims admittedly due
by him to th'e Commonwealth, with the value of the paper which
was deposited with him by the State, and which represents the
difference between the amount allowed by law for spoilage and the
quantity which was actually spoiled. You inquire whether the right
thus asserted has the sanction of law.
Mr. Ray's contention is not sound. It is based upon the erroneous
supposition that in depositing paper with the printer for the doing
of State work, including the spoilage allowance, the Commonwealth
parts not only with the possession of the paper but also the legal
title thereto.
The Act of February 7, 1905, P. L. 3, amended by the Act of May
11, 1911, P. L. 210, regulates the public printing and binding for the
Commonwealth. The statute contemplates in the main two· separate and distinct contracts, one for the purchase of paper and supplies and the other for the State printing on the paper so purchased
and for binding. Section 10 of the Act expressly provides that-

"* * * The Commonwealth shall supply all paper re, quired for such work, and, when the superintendent
makes an order on the contractor or contractors for
any work, he shall at the same time make a requisitton
on the person or persons to whom the contract for fur(415)
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'
nishinct the Commonwealth with
paper and other supplies sliall be awarded, as hereinafter provided, for tl~e
amount and quality of paper necessary for the said
work."
This does not mean that the State relinquishes its legal title to
the paper so supplied; that it sells the paper which it has purchased to the printer, who, after the necessary printing, sells it
back to the Commonwealth plus his contract charge for such printing. It does not contemplate that paper supplied for any particular
work beyond the actual requirements therefor belongs to the printer.
Tlj.e word "supply", as used in the Section, means "provide", and
the legislative intent is clear that the Commonwealth, in providing
the printer with paper, parts with nothing other than the possessfon,
and this only temporarily, and for a particular purpose.
Viewed in this light, Section 23 of the statute, upon which Mr.
Ray supports his contention, is free from confusion. It provides
that when the Superintendent of Public Printing and Binding makes
an order on the State Printer, he shall at the same time make an
order on the person who has contracted to furnish the State paper
for an amount required for each order of printing, including"five per centum in excess of the amount actually required for runs of firn thousand or less, and three per
centum for rnns exceeding five thousand; said per centum to be allowed the contractor or contractors for
spoiled sheets. Where paper is to be ruled, two per
centum additional to above is to be allowed for spoiled
sheets."
The relation of the printer with regard to this percentage for
spoilage is precisely the same as his relation to any other paper
supplied by the State. His right thereto is one of possession only
and for a particular purpose. He may spoil the entire allowance in
the execution of any piece of work because the possession was vested
in him with that intent, but that portion of the allowance which is
not so spoiled remains as much the property of the State after the
completion of the work as immediately before such work was commenced. At no time does the right of the printer rise to the right ·
of o>vnership.
This conclusion is not affected by the practice of depositing paper
in car-load lots with the person having the contract for the State
printing and which seems to be jnstified under certain other provisions of Section 23 of the Act of 1905.
Specifically answering your inquiry, you are now advised that
paper supplied by the Commonwealth to the State Printer and· which
represents the difference between the spoilage allowance and the
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paper actually spoiled, belongs to the State, and that its value can
not be set off by the printer against other claims of the Commonwealth against him, and which he admits to be due.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney General.

IN RE PRINTING.
The Act of February .1, 1905, P. L. 1, as amended by the Act -of May 11,
1911, P. L. 210, deals with technical printing terms, so that their proper interpretation is for those skilled in the printer's trade. It may be stated, however,
as applicable to printing done by the State that all printing which is not bound
and covered as a book, except legislative bills, calendars, reports, blank books,
data and food bulletins . without covers, and books, pamphlets and bulletins with
covers, journals, official documents, Smull's Hand Books, and lithographic work,
should be included in the term ''miscellaneous printing."

O.tlite of the Attorney General,
Harrisburg, Pa., August 1, 1919.
Honorable Robert C. Miller, Superintendent of the Department of
Public Printing and Binding, Harrisburg, Pa.
Dear Sir: We have your favor of the 17th inst., enclosing the
letter of John L. L. Kuhn, State Printer, upon which you request
an opinion.
The questions submitted, as I understand them, are .;a s follows:
1. Are the "Digest of the Mining Laws", Legislative Directories,
and other printed work, samples of which you submit, miscellaneous
work or book composition, within the meaning of the Act of February
1, 1905, P. L.1, as amended by the Act of May 11, 1911, P. L. 210?
2·. Is the list of banks, trust companies and savings institutions,
samples of which you submit, a blank book within the meaning of
said law?
I

I understand that all of the printed matter, such as the Digest of
the Game, Fish and Forestry Laws, the Legislative Directories,
etc., involved in the first question just stated, are publications
which have been printed from time to time in the same form for
a number of years.
The present State Printer, John L. L. Kuhn, whose present contract began on July 1, 1917, was the State Printer for four years,
(,.',

27tt
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up to July 1, 1913. Mr. W. S. Ray was State Printer from July 1,
1913, to July 1, 1917. In an opinion given to your predecessor, February 28, 1918, it was said:
"This act of Assembly deals with technical printing
terms, but its application to what is included in book
composition or in the term 'miscellaneous printing' is
so doubtful, that those who are skilled in the use of
such terms, like yourself and the State Printer, seemunable to construe it. Since the construction of- the
act is doubtful, the course of conduct and the. interpretation which has heretofore been put upon it, should
be controlling. The State Printer submitted his bid in
view of the interpretation which he put upon it, under
his former contract, and under the contract in force at
the time his bid was presented."
In this opinion we came to the conclusion that:
"All printing which is not bound and covered as a
book, except legislative bills, calendars, reports, blank
books, data and food bulletins without covers, and books,
pamphlets and bulletins with covers, journals, official
documents, Smull's Hand Books, and lithographic work,
should be included in the term 'miscellaneous printing.'"
We see no reason to change this conclusion. I think the law should
be interpreted under this contract as it has heretofore been interpreted, and the printing paid for under that interpretation.
2. The list of banks, trust companies and savings institutions,
samples of which is submitted, is bound in flexible leather. It contains six names equally spaced, on the left page. The right page is
blank and ruled, so that memoranda may be made opposite each name.
A blank book, as the term is generally understood, is a book in
which the caption or headings of the pages are identical and the blank
spaces left below. The book in question is printed on one page,
with the blanks on the opposite page and the printing is not identical. It consists of the lists of banking institutions in the State.
I am, therefore, of opinion that it is not a blank book. It could
hardly be considered miscellaneous printing, and inasmuch as there
has been but one list heretofore printed, there has been no course
~f conduct or no interpretation of the contract under which the
State Printer is acting, established with reference to this work. It
should be considered as special work and a price agreed upon in
keeping with the character of the work.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attcmiey General.

OPINIONS TO THE BOARD OF OPTOMETRICAL
EDUCATION EXAMINATION AND LICENSURE
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IN RE OPTOMETRY.
July 1, 1918, was the last date upon which a person was entitled to take a
limited examination to practice optometry pursuant to the provisions of the Act
of March 30, 1917, P. L. 21.

Office of the Attorney General,
Harrisburg, Pa., January 29, 1919.
Mr. Chester H. Johnson, Secretary, Board of Optometrical Education, Examination and Licensure, York, Pa.
Sir: There was duly receiv.e d your communication of the 14th
inst., to the Attorney General, asking to be advised as to whether
a person is entitled to take a "limited examination" for a license to
practice optometry on or after January, 1919.
The Act of March 30, 1917, P. L. 21, relating to optometry, provides for two classes of examinations, namely limited examinations
and standard examinations
Pursuant to Section 5 a "limited examination" may be taken by"Any person who has been engaged in the practice
of optometry in this Commonwealth for two full years
prior to the passage of this act, or, for one year in lhis,
and for the year preceding it in another, State, aml h;
of good character, shall be en tilJed to take a limited
examination covering the following only."
Section 6 provides, inter alia:
"In case of failure at any limited examination, the
applicant shall have the privilege of continuing the practice of optometry, and of taking a second examination
without the payment of an additional fee. But, in the
event of his failure to pass the second examination on 0tr
before July first, one tho·usand nine hundred and eighteen, he ·shall thereafter cease to practice optornetry in
this Commonwealth."
·
The plain purpose of a limited examination was to afford to persons who had had, prior to the passage of the Act, at least two years
,experience in the actual practice of optometry, as .defined by the Act,
the right to continue such practice without being subject to the
more rigid requirements of a standard examination. It was not in(421)
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tended that it should be a continuing method to obtain a license,
but only one for such a r easonable period of time as would give fair
opportunity to all who wished to avail themselves of it.
As appears from the above quoted provision of Section 6, one who
took a limited examination and failed to pass the same was given
the right to take a second examina tion, if taken on or before July
1, 1918. Since one who had promptly and diligently taken a first
examination, in which he failed , was only given until July 1, 1918
a chance to take a second examination, it could not be well contended
that one who had failed or neglect ed to take any examination whatever should be vouchsafed a longer time in which to exercise the
privilege of such limited examination. The clear conclusion follows
from the above provision of Section 6 that the Act contemplated
that all limited examinations should be taken not later than July
1st, 1918. This construction accords al'ike with the manifest intent
of the aforesaid provision of the Act, and !with the \Whole spirit of
the entire enactment.
You are therefor.e advised that July 1, 1918 was the last date upon
which a person was entitled to take a limited examination to practice optometry, pursuant to the provisions of the aforesaid Act of
March 30, 1917.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.

PRAC'l' I CE OF OPTOMETRY.
Optometrists from other States, applying for li cense to practice optometry in
Pennsylvan ia since July 1, 1918, must take th e standard examination unless they
can pr€sent a certificate of licensure from another state as r equired by the Act
of March 30, 1917, P. L. 21.

Office of the Attorney General,
H arrisburg, Pa., November 6, 1919.
lVJr. Chester H. Johnson, Secretary, Board of Optometrical Education, Examina tion and Licensure, York, Pa.
Sir: Your letter of the 30th ult., addressed to
eral, asking to be adYised as to whether or not
other Sta tes now a pplyin g for examination can
examination" as prnvided in Section 5 of the Act
P. L. 21, was duly r eceived.

the Attorney Genoptometrists from
take the "limited
of March 30, 1917,
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In reply would say that this Department, under date of Ja11uary 29, 1919, in an opinion rendc>red bv Emerson Collins, Deputy
Attorney General, advised you as follow~:

"The Act of March 30, 1917., P. L , 21, relating to
optometry, provides for two classes of examinations
namely, limited examinations and standard examina'.
tions.
Pursuant to Section 5 a "limited examination" may
be taken by'Any person who has been engaged in the practice
of optometry in this Oommonwealth for two full years
prior to the passage of this act, or, for one year in this,
and for the year preceding it in another, State, and is
of good character, shall be entitled to take a limited examination covering the following only.'
Section 6 provides, inter alia:
'In case of failure at any limited examination, the
applicant shall have the privilege of continuing the
practice of optometry, and of taking a second examination without the payment of an additional fee.
But, in the eve nt of his fwilure to pas-s the second emamina.tion on or befo-re July first, one thousand nine
hundred and eighteen, he shall thereafter cease to practice op-tometry in this Commonwealth.'
The clear conclusion follows from the above provi·
sion of Section 6 that the act contemplated that all limited examinations should be .taken not later than July
1st, 1918. This construction accords alike with the manifest intent of the aforesaid provision of the act, and
with the whole spirit of the entire enactment.
You are therefore advised that July 1, 1918, was the
last date upon which a person was entitled to take a
limited examination to practice optometry, pursuant
to the provisions of the aforesaid Act of March 30,
1917."
It is plainly the purpose of the Act of March 30, 1917, to confer
upon all persons who were practicing optometry at the date of the
approval of the act, viz: March 30, 19'17, a special privilege of taking less severe examinations providing they applied for them before
July 1, 1918, as provided in Section 6 of said act. This privilege
was conferred by the act upon all persons practicing optometry
whether or not they were residents of the State of Pennsylvania.
'11he limitation also applies to all persons whether ·they reside in
this Commonwealth or in some other State.
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It follows, therefore, and we so advise you that optometrists from
another State who now apply for examination must take the standard examination required by Section 5 of the act, unless such applicant for licensure can present the certificate of licensure by the
State Board of Optometrical Examiners of anther State as required
by Section 10 of the Act of March 30, 1917, P. L. 21, which provides as follows :

"An applicant for a certificate of licensure who has
been examined by the State Board of Optometrical Examiners of another State, which through reciprocity similarly accredits the holder of a certificate issued by the
Board of Optometrical Education, Examination, and
Licensure of this Commonwealth to the full privileges
or practice within such State, shall, on the payment
of a fee of twenty-five dollars to the said board, and
on filing in the office of the board a true and attested
copy of the said license, certified by the president or
secretary of the State board issuing the same, and
showing that the standard of requkements adopted and
enforced by said board is equal to that provided for by
this act, shall, without further examination, receive
a certificate of licensure: Provided, That such applicant has not previously failed at an examination held
by the Board of Optometrical Education, Examination,
and Licensure of this Oommonwealth."
Very truily yours,
WILLIAM I. SWOOPE,
Deputy AttOlf"ney General. ,
OPTOMETRY.
The Proviso at the end of Section 5 of the Act of 30th of March 1917, P. L.
21 does not apply to those from other States, who were not practicing optometry
in this Commonwealth on March 30, 1917.

Office of the Attorney General,
Harrisburg, Pa., November 22, 1919.
Mr. Cheste; H. Johnson, Secretary, York, Pa.
Dear Sir: Your letter of November 20th, 1919, requesting an
opinion from this Department as to the meaning and effect of the
proviso at the end of Section 5 of the Act of the 3-0th of March, ·
1917, P. L. 21, and desiring to know:
"Whether this proviso entitles a person to take the
standard examination at any time merely upon proof
that he was practicing Optometry prior to the passage
of this Act,"
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has been referred to me.
In reply would say that the Pl'Oviso in Section 5 of the Act of
30th of March, 1917, P. J,. 21, is in these words:
"That any person, not less than twenty-one years
of age,, who is· actually engaged in the practice of optometry at the time of the passage of this act, shall
be entitled to take the standard examination, merely
upon proof to the board that he is of good moral character and is not addicted to the intemperate use of
alcohol or narcotic drugs."
Further, Section 6 provides as follows:
"In case of failure at any stl}.ndard examination, the
applicant, after the expiration of six months and within , two years, shall have the privilege of a second examination ·by the board, without the payment of an
additional fee. In case of failure at any limited examination, the applicant shall have the privilege of continuing the practice of optometry, and of taking a second examination without the payment of an additional
fee. But, in the event of his failure to pass the second
examination on or before July first, one thousand nine
hundred and eighteen, he shall thereafter cease to practice optometry in this Oommonwealth."
This Act was approved on the 30th day of March, 1917, and was
binding on all persons practicing or who wished to practice optometry in the Commonwealth of Pennsylvania at the date of its approval. 1The intent of the Legislature is to be gathered from the
whole Act.

"It is a fundamental rule of statutory construction
that courts in seeking for the legislative intent must
find it in the statute itself; that unless good grounds
can be found in the statute for restraining or enlarging
the meaning of its words, the court cannot subtract
. therefrom or add thereto. "\Vb.ere the words of ~
statute are plain and clearly define its scope and limit,
construction cannot extend it."
Grayson vs. Aima1i, M2 Pa. 461.
"The language of any portion of a statute must be
understood in the light of the whole of it, giving due
effect to every portion, and by reference from one to
the other, explaining, and, if need be, restraining the
generality of one so as not to conflfct with the other,
thus harmonizdng all and assigning to each its 'J)roper
m~ning and legitimate field of operation."
· O<>mmonwealth vs. Marks, 248 P(/). 518, affirming 7 Berks, 116.
"The title of an act is part of it, and a guide to its
construction."
·
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B'ushong vs. WyO!frdssing Boro., 8 Berks 41, 30 York
86, 25 District 690.
Applying these principles of construction to the statute in question, we find that the title of the Act states its purpose to be:
"Defining optometry; and relating to the right to
practice optometry fa the Commonwealth of Pennsylvania, and making certain exceptions."
The intent of the Act was to regulate the practice of optometry
in the Commonwealth of Pennsylvania and all exceptions and provisos in the Act took effect at the date of its approval, to-wit,
March 30th, 1917. The Act specifically requires l:l11 persons who wish
to practice optometry in the •Commonwealth of Pennsylvania to
apply for the standard examina tions and to set forth that they
have the qualifications required in the second paragraph of Section 5, unless they come under the exceptions in the first paragraph
of Section 5, or were engaged in the actual practice of optometry in
the Commonwealth of Pennsylvania at the time of the passage of
this Act. It, therefore, follows that the requirements of this proviso apply only to persons "Tl10 were practicing optometry in the
Commonwealth of Pennsylvania at the date of the approval of the
Act, to-wit, March 30, 1917. Consequently, persons from other
!'it.ates, who, subsequent to March 30, 1917, apply for license to practice optometry in this Commonwealth mnst set forth the qualifications required in the second paragraph of Section 5, or bring themselves within the provisions of Seetion 10 of this Act, which applies
to those holding cert:i:ficates issued by other states of the Union.
The Act requires all persons after March 30, 1917, who wished
to begin or continue the practice of optometry in Pennsylvania
immediately to apply for a Standard or a Limited examination. If
they failed to pass the first Standard examination they could apply
again within two years. But tho!'ie who now apply to practice
Gptometry after the date of this Act can secure a license only by
setting forth all the requirements of the second paragraph of Section 5 or the certificate required by Section 10. The proviso at the
md of Section 5 does not apply to those from other states, who
were not practicing optometry in this Commonwealth on March 30,
1917.
Yours truly,
WILLIAM I. SWOOPE,
Deputy Attorney General.
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OPTICAL ESTABLISHMENTS.
The A.ct of March 30, 1917, P. L. 21, does not require an advertisement that the
practice of optometry is being carried on in a store or other establishment to
con.tain the name of the optometPist employed therein to do the work.

Office of the Attorney General,
Harrisburg, Pa., March 1, 1920.
Mr. Chester H. Johnson, Secretary, Board of Optometrical Education, Examination and Licensure, York, Pa.
Sir: · This Department is in receipt of your communication of the
21st inst., asking to be advised whether "it is lawful for the owner
of a store to establish an optical department, and although he employs licensed optometrists, he is not licensed himself but ·advertises
the business under his own name," and whether in such a case the
law requires that "the name of the optometrist be given in the advertising."
The Act of March 30, 1917, P. h 21, defining and regulating the
practice of optometry, by Section 2 thereof makes it unlawful"For any person in this Commonweatlh to engage in
the pr:actice of optometry or to hold himself out as a
practitioner of optometry, or to attempt 'to determine
by an examination of the eye the kind of glasses needed
· by any person, or to hold himself out as a licensed optometrist when not so licensed, or to hold himself out as
· able to examine the eyes of any person for the purpose
of fitting the same with glasses, excepting those hereinafter exempted, unless he has first fulfilled the requirements of this act, and has received a certificate of
licensure from the Board of Optometrical Education,
E:¥:amination and Licensure created by this act."
It will be seen from the foregoing that it would not only be unlawful for one to engage in the practice of optometry, but ~ikewise td
hold himself out as such practitioner unless first duly licensed in accordance with said Act. The mere maintenance, however, by a person
of a store or establishment, or department thereof, wherein the practice of optometry is carried on by an employe who had been duly licensed as an optometrist, would not of itself constitute an offense,
although the business be conducted and advertised alone under the
name of the unlicensed proprietor. This would not amount on the
part of the proprietor to holding himself out as a licensed optometrist.
There is nothing in the Act which would compel an advertisement
of the business to contain or show the name of the optometrist so
employed. This employe would, of course, be subject in all respects
to the Act7 and be guilty of its violation if he failed to conform to

428

OPINIONS OF THE ATTORNEY GENERAL.

Off. Doc.

its requirements. Pursuant to Section 6 each person to whom a
certificate of licensure is granted is obliged to keep the same conspicuously displayed "in the office or place of business wherein said
person shall practice optometry." This provision is mandatory and
must be :rligidly followed, and in such a case as is here under consideration would afford any one seeking optometrical service in the
store or establishment in question the actual notice of and the means
to know precisely who the optometrist is who is practicing therein.
Inasmuch as the declared purpose of the Act is to safeguard the
public against incompetent optometrists, it would be commendable
and apparently to the advantage of any business place wherein the
practice of optometry is carried on to give all reasonable publicity
of the name of the regularly licensed optometrist employed ,t herein,
' but we can exact nothing in this respect beyond what is specifically
provided in the IAct.
In accordance with the foregoing, you are advised that the law
does not require that an advertisement that the practice of optometry
is being carried on in a store or other establishment must contain
or set forth 'the name of the optometrist. employed therein to do:
this work.
Very truly yours,
EMERSON COLLINS,

Deputy Attorney Genm-al.
DISPLAY OF OPTOMETRIST CERTIFICATE.
Where an optometrist has more than one office, the Board of Examination
and Licensure should issue a certified copy of the certificate of licensure for
display in the additional office.
•

Office of the Attorney General,
Harrisburg, Pa., March 15, 1920.
Mr. Ohester N. Johnson, Secretary, Board of Optometrical Education, Examination and Li censure, York, Pa.
Sir: Your communication of the 6th inst., to the Attorney General, was received, in which you ask to be advised as to the proper
practice to be followed in regard to 'd isplaying the certjficate of licensure issued an optometrist in cases where he maintains more
than one office.
It is provided, inter alia, in Section 6 of the Act of March 30 1917,
1
P. L. 24, relating to optometry, as follows;
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"Each person to whom a certificate shall be issued by
said board shall keep said certificate displayed, in a
conspicuous place, in the office -0r place of business
wherein said person shall practice optometry, together
with a photograph of said person attached to the lower
right-hand corner of said ·c ertificate, and shall whenever
required exhibit the ·s aid certificate to any member or
agent of the said board. * * * * VVhenever any person
shall practice optometry outside, or away from his offilce
or place of business, he shall deliver to each person fitted
with glasses by him a c!ertificate, signed by him, wherein
he shall set forth the amount charged, his post-office address, and the number of his certificate."
The manifest purpose of the requirements of the foregoing provisions is to afford to any one being served by an optometrist definite
information that the optometrist has been duly licensed according to
law. <·~he intent is that every person who is fitted with glasses by
an optometrist shall thus have ready means of ascertaining the competency of the practitioner and guarding against deception by an
unlicensed one. The above mentioned certificate to be given by the
optometrist .h imself where the practice is carried on by him away
from his office or place of business would not apply as to practice
carried on in a branch offi;ce.
The obvious method to pursue in cases where more than one office
is maintained is for the Board to issue to the practitioner a certified copy of the certificate of licensure, and for him to display such a
copy in each branch office or place of business. This is the practical
way to effect the object of the above provision requiring the display
of the certificate of licensure, and would be a substantial compliance
·therewith.
Very truly yours,
EMERSON COLLINS,
Deputy A ttorrney General.
OPTOMETRISTS.
The year of study in the office of a licensed optometrist, requi.!red by th·e Act.
of May 30, .1917, P . L. 24, may be pursued with an optometrist licensed under
the laws of another state, whose standard of qu alifications for the practice of op•ometry jg equal to the standard in Pennsylvania.

Office of the A:ttorney General,
Harrisburg, Pa.; May 14, 1920.
Mr. Chester H. Johnson, Secretary,_ Board of Optometrical Education, Examination and Licensure, York, Pa.
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Sir: This Department is in receipt of your communication of the
4th inst., and that of the 10th inst. supplemental thereto, a-sking to be
advised upon the question which may !Je stated as follows:
Whether the year's study in a licensed optometrist's office as one
of the prerequisites to the taking of a standard examination for
a certificate of licensure to practice opt.ometry must be with an
optometrist licernied under the Pei~nsylvania Act, or may be with
optometrist licensed under the laws of another State.
The Act of May 30, Hll 7, P. L. 24, regulating the practice of
optometry in this Commonwealth, in Section 5 thereof, prescribes
the qualifications entitling a person to take what is known as the
standard examination, among which are that the applicant has
graduated fr,om a school or college of optometry maintaining a two
years course and approved by the Board of Optometr'ical Education,
Examination and Licensure, "and has afterward studied optometry
for at least one year in a licensed optometrist's office."
The object of this last mentioned requirement, being the one
nnder consideration, is to exact a certain amount of prac.tical train·
ing in and applied knowledge of the subject. This provision is
neither, on the one hand, to be so loosely construed as in any degree
to defeat this end, nor, on the other h<md, so strictly as to work
liardship or needlessly deny to any one the right to take an examination ·where this contemplated office preparation essentially measm·es up to that which the Act has in view as one of the conditions
of such right. The Act does not expressly say that the licensee in
whose office the required study is carried on must be one licensed
thereunder ,and I am of the opinion that it would be an interpreta1ion too narrow and pointless to hold that this is implied, and
consequently that this year's work must in all cases be taken with
an optometrist holding a Pennsylvania certificate of licensure. The
school or college of optometry of which the applicant must be a
graduate is not limited to a Pennsylvania institution, and T under·
stand that the Board has approved a number .of such located in
other States. Why should the yea.r's post-graduate course necessarily be here? Tl!ere 1s nothing in the knowledge or practice of
optometry peculiar or appertaining to any particular locality. It
ran be gained as amply and readily in <0ne place as anotl~er and then
r:pplied elsewhere.
·we must assurnp that the Act did not intend to impose a vain con·
dition, but rather that its only concern was to require the applicant
to bring to the examination a certain modicum of preparation. We
are aided in arriving at a conclusion in this question by turning to
the provisions of Section 10. It allows a licensed optometrist of an·
o1her State with which onrs has reciprocal relations in this respect,
and in which the sfandard of requirement to get a license is equal to
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and in which the stand"ard of requirement to get a license is equal
t~fe ~~~nd~d o.fthis State, to receive a certificate of lie.e nsure in this
SJ.:;ite wit,hout any examination in the manner therein provided. In
such case the certificate of the home State is deemed the sufficient
credential of fitness. It would be unreasonable to admit to practice
here, without examination, an optometrist of another State, because
the standard by which his competency had there been tested out
was as high as that set up by our law, and yet say that to study optoII).etry in such a foreign licensee's office for a year did not meet the
requirement of our Act sufficiently to allow the student to take an examination merely to test out his qualifications. As the purpose of
the year's .s tudy is to· afford the opportulllity to acquire a practical
working knowledge of optometry, so the requirement that it be with a
licensed optometrist is to assure the competency of this office in~tructor, and, in the absence of express· words to the contrary, we
may fairly presume it; was intended that this is met by one whose
license in another State is recognized as full evidence of his qualification for admission to practice here.
While, for the reasons above stated, I am of the opinion that the
year's sttj.dy as required by the above provision of the said Act may
be ca.r ried on with a licensed optometrist of another State, it is, as
above .indicated, upon the strict proviso that such optometrist must
be one :whose license was regularly obtainf'd pursuant to a standard
equal to that existing in Pennsylvania.. It would be violative of the
spirit of the Act to permit this office instruction to be taken with
one whose license bad been issued under a requirement substantially
lower than that prevailing in our own State, and wbich might, in
such instance, create a discrimination favorable · to an applicant for
examination from another State.
You are accordingly advised that the year's study in the office of

a licensed optometrist, as constituting ·one of the prerequisites to take
a standard examination for a certificate of licensure to practice optometry, is not absolutely limited to study with one licensed under
the Pennsylvania Act, but may be pursued with one duly licensed
under the laws of another State: in which the Board has ascertained
the stan.d ard of requirement by which a license may be obtained
is equal to ours, and of which fact, and that the applicant has studied
in the office .the required time, there has been furnished to the Board
satisfactory proof.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General;
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OPTOMETRY.
As a general rule, a holder of a certificate of licensure to practice optometry
in another State is entitled to the benefits of Section 10, only, ill the Act of
March 30, 1917, P. L. 21.
Persons who passed a limited examination. in another State equal in requirement to the Pennsylvania Act, may come within the terms of Section 10 thereof,
where the prerequisite practice of two years was had prior to the date of the
passage of the Act, but not where based upon any practice thereafter.

Office of the Attorney General,
Harrisbu1rg, Pa., September 22, 192-0.
Mr. Chester H. ,T ohnson, Seceretary, Board of Optometrical Education, Examination and Licensure, York, Pa.
Sir : This Department is in receipt of your communication of the
14th inst. asking to be advised upon the fol!owing questions arising
under the Act of March 30, Hl17, P. L. 21, regulating the practice
of optometry in tl1is Commonwealth, viz.:
Is a holder of a certificate of licensure to practice optometry issued by another State entitled to the reciprocal right provided in
the Act, where he had taken what is known as a "standard examination", but "was not obliged to give proof that he had attended high
school O•r optometrical college" ?
Does the reciprocal right of the Act extend to those who had taken
what is known as a "limited examination"?
The answers to ' these questions involve substantially the same
principle and will be considered together.
Section 10 of the Act dealing with the subject of reciprocal relations ·between this and other States reads as follows:
"An applicant for a certificate of licensure who has
been examined by the State Board of Optometrical Examiners of another State, which through reciprocity
similarly accredits the holder of a certificate issued by
the Board of Optometrical Education, Examination and
Licensure of this Commonwealth to the full privileges
or prr'actice within such State, shall on the payment of a
fee of twenty-five dollars to the said board, and on filing
in the office of the board a true and attested copy of the
said license, certified by the president or secretary of
the State Board issuing the same, and showing that
the standard of requirements adopted and enforced by
said board is equal to that provided for by this act,
shall, without further examination, receive a certificate
of licensure : Provided, .That such applicant has not
previously failed at an examination held by the Board
of Optometrical Education, l~xamination and Licensure
of this Commonwealth."
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These provisions must be given a strict construction. 'l'he Board
has no power to widen their scope or to grant a license thereunder
unless all the requisites are met. Among these is one to the effect
that the standard of requirement in the State where the examination
was held must be equal to that under our Act. This provision, although not doubtful as to meaning, presents some difficulties in its
practical application for the reason that the Act provides several
ldnds of requirements. Pursuant to Section 5 there are what are
called a "limited examination" and a "standard examination", with
different requisites therefor, the requisite for a standard examination being further of twofold character. Persons who had practiced
optometry for two years in this Commonwealth or one· year here and
the preceding year in another State prior to the passage of the Act
were made eligible to take the limited examination. For the standard examination the applicant must have had certain high school
education or its equivalent, and be a graduate of an optometrical
school or college maintaining a two years course, excepting that,
by virtue of-the proviso in the concluding paragraph of Section 5,
those "actually engaged in the practice of optometry at the time of
the passage of this Ad" could take a standard examfriation without
the aforesaid prescl'ibed preliminary training.
It will thus be seen that the right to take a limited examination
was restricted to a certain definite class, and likewise the right to
take a standard examination without the prescribed preparatory
education. There can be no additions to these classes beyond those
existing at the time of the passage of the Act, and consequently the
requirements applying to them were essentially of a temporary nature exhausting their force with the classes to which they alone were
applicable. A careful consideration of the Act clearly shqws that
it contemplates a "standard examination" with the prescribed schooling and collegiate course as prerequisites therefor as the continuing
and general requirement for a person to practice optometry in this
Commonwealth,-a "limited examination", and a "standar<l examination'', without the aforesaid preparatory course of study, substantially amounting only to exceptions of a temporary nature,-and, as
above noted, applicable alone to such as had had two years practice
before the. passage of the Act or were actually engaged therein at
that time, and hence passing with the passing of these classes.
It follows as a general rule that a person who took , in another
State, what is known as a standard examination is only entitled to
be licensed in this State without examination under the provif;ions
ot' Section 10, if there had been required as :i prerequisite to such
examination a preparatory course in school and college equal to
what is here exacted as a condition to take this examination, and
all tliis must be shown and appear in connection with the applica28tt
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tion for the license here. Inasmuch, however, as persons who were
engaged in the actual practice of optometry at the time of the passage of our Act were here allowed to taJrn a standard examination
without any prescribed p:revious training. I am of the opinion that
any person who at that time was i:;o engaged in any other State and
took a standard examination would be entitled to come within the
provisions of Section 10 ·w ithout showing or having had such prior
preparation. But this right only extends to those in actual p:ractice
at the time of the enactment of our law.
In analogy to this last stated rule, I am further of the opinion
that one who had taken in another State a limited examination
such as pres{'ribed in our Act comes within the provisions of Section
10, provided such examination was based upon a prerequisite practice of two years, which had all been had prior to the date of the
passage of our Act, but not, where such examination is based upon
a practice occurring thereafter. To hold that a standard examination in another State without an equal preliminary course to that
prescribed by our Act in the case of all who were not engaged in
the practice of optometry at the time of its enactment, or that a
limited examination based upon a practice pursued subsequent to
that date, entitles the holder of a certificate of licensure issued pursuant to such examination to be licensed in this State without examination would be to continue indefinitely a standMd of requirement for those coming here foom elsewhere which terminated, as
above noted, for any taking an examination under our Act with certain classes existing at the time it was enacted and to whose ranks
there could be no recruits thereafter. Such a construction would
manifestly be contrary to the spi·r it of the Act and the intent of the
provision relating to reciprocal privileges which contemplates a complete equality of requirement for those examined elsewhere and those
examined here.
Specifically answering your several questions, you are, therefore,
advised as follows:
1. That as a general rule a holder of a certificate of licensure to
pra ctice optometry issued by another State, who had there taken a
standard examination, is only entitled to the benefits of Section 10
of the said Act, if a school preparation and college course were required ai:; prerequisities for such examination equal to what is required under this Act as a requisite therefor, and all this must be
shown in connection ·with the application for a license here, excepting, however, that any who were actually engaged in the practice oif
optometry at the date of the passage of the Act and who took the
prescribed standard examina.t ion need not show that they had such
previous school and college training.
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2. That persons who passed a limited examination in another
State equal in requirement to that under the aforesaid Act may come
within the terms of Section 10 thereof in cases where the examination was based upon a prerequisite practice of two years had prior
to the date of the passage of the Act, but not where based upon any
practice thereafter.
The Board should be vigilant to see that the reciprocal privileges
provided in Section 10 should only be allowed' where clearly shown
to exist, as it was not intended that the licenses of other States
should be afforded the right to practice optometry here without examination, unless all the requirements pursuant to which they had
been issued licenses in such other States measure up in all respects
to those imposed by the Penrisylvania statute.
V ecy truly yourf'I,
EMERSON COLLINS,
DezJUt.y Attorney General.

OPTOMETRY.
Where a person has passed the limited examination prescribed by the Act
of March 30, 1917, P: L. 21, and bolds a certificate of licensure duly issued pursuant thereto, the Board of Optometrical Elducation, Examination and Licensure,
. has no authority to examine him for a standard examination.

Office of the Attorney General, _
Harrisburg, Pa., October 19, 1920.
Mr. Chester H. Johnson, Secretary, Board of Optometrical Education, Examination and Licensure, York, Pa.
Sir: This Department Ls in receipt of your communication of the
12th inst. requesting an opinion upon the following question arising
under the Act of March 30, 1917, P. L. 21, regulating the practice of
optometry in this Commonwealth, viz.:
·whether a person who had taken a limited examination and been
licensed pursuant thereto may now take a standard examination.
It appears that certain persons who had taken a limited examina·tion under the Act have been refused reciprocal privileges by other
States for the reason that a standard examination therein is the
only .b asis upon which such pr.ivileges. will be allowed.
· The power ,o f the Board to examine applicants for a license to
.p ractice optometry is only such as was given to it by the Act, which
i)ower so .delegated is to be given a strict construction. Endlich on
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the interpretation of Statitte.~, 3.52. 'l'he Act vests no express power
in the Board to do what is here proposed to be done, and its prov'isions, in my opinion, can not be construed so as ,'to imply such authority. The implication is cleary the other way. Section 5 provides
that"Every person desiring to commence the practice of
optometry, or,, if now in practice, too continue the practice thereof after January first, one thousand nine hundred and eighteen, ex(:ept as herein otherwise provided,
shall take the examination provided in this act, and
satisfy the other requirements hereof as here provided."
and prescribe the requisites entitling any one to take a limited or
standard examination. It is provided in Section 6 that"Every person desiring to be licensed, as in this act
provided, shall file with the Secretary of said board,
upon appropriate blank to be furnished by said secretary, an application, verified by oath, setting forth the
facts which entitle the applicant to examination and licensure under the provisions of this act."
These provisions contemplate an examination for a person not yet
licensed but des~ring so to be, wnd not for one already holding a certificate of Ucensure under an examination duly taken in manner
prescribed by the Act. Other provisions confirm this conclusion. It
is made the duty of the Board to issue a certificate of licensure to
any one passing either a limited or standard examination and otherwise complying with the Act's provisions. This certificate is to be
kept posted !i n the offiice where the practice is carried on, and recorded in the office of the prothonotary of each county where the optometrist proposes to practice. If a person already holding a certificate consequent upon an examination duly taken before the Board
were to take another examination and another certificate were to
issue in pursuance of this second examination, we would have the
anomalous situation of such per.son holding two licenses to do the
same thing. The Board has the power to revoke a license for the
causes enumerated in the Act, but not simply for the purpose of
issuing a new one. Having conducted an examination in any case in
compliance with the requirements of the Act and regularly )issued
a certificate of licensure thereupon, the Boa.rd has performed its
function in this respect and ii.ts authority relative thereto is exhausted.
The only conceivable purpose of allowing a (present holder of a
certificate of licensure under a limited examination to now take a
standard examination would be to enable such licensee to come within the reciprocal requirements of some other State. The Board has,
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however, no direct concern with that, its :duty being to examine those
desiring to practice here, not to examine any one for the mere purpose of aiding him to obtain a license elsewhere. This ruling can
work no real hardship ,s ince we may assume that a person who
could successfully pass the standard examination in this State could
likewise pass it in any other State with which we may enjoy recip·
rocal relations.
You are, therefore, advised that where a person pas sed the limited
examination in this Commonwealth, as prescribed by the said Act,
and holds a certificate of licensure duly issue<l pursuant thereto,
the Board of Optometrical Education, ·E xamination and Licensure
has no ~uthority to examine him for a .s tandard examination. The
examination is open for those desiring to become licensed under the
Act, not for those who are already so licensed.
1

Very truly · yours,
EMERSON COLLINS,
Deputy Attorney General.

OPINIONS TO PENITENTIARIES AND
REFORMATORIES
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AUDIT WESTERN PENITENTIARY.
Unless there are unusual circumstances, such as a defalcation, or an exigency
of that kind, which might: require an immedi ate or special audit, to be performed by auditors employed by the Board of Inspectors of the Western Penitentiary, the Board is protected by r elying upon the audit made by the Auditor
General.

Office of the Attorney General,
Harrisburg, Pa., February 1, 1919.
Mr. John Francies, Warden, Western Penitentiary, Pittsburgh, Pa.
Dear Mr. Francies: Your favor of the 27th ult., addres,sed to the
Attorney General, was duly received.
You state that the Board of Inspectors of the Western Penitentiary
has bee~ requested. to propound to the Attorney General the following question:
"Is the audit made by the Auditor General's Department of the expenditures of moneys appropriated to the
penitentiary sufficient, and has the Board authority to
employ outside auditors at the expense of the State to
audit the accounts?"
This inquiry, as I am advised, is prompted by a desire on the part
of the Board of Inspectors to know whether the Board is discharging
its full duty and is fully protected in accepting the audit made by
the Auditor General, or whether there is any duty on the part of
the Board to have a further audit made of the accounts of the penitentiary.
The Auditor General,• as his title indicates, is the auditing officer
of the Commonwealth. It is his duty to audit the accounts of the
various agencies to which the State funds are appropriated. When
:the Auditor General performs that duty, it is performed in the only
way, and by the only official, contemplated under the laws of the
Commonwealth for its performance. It must be assumed that it is
correctly performed.
There is, therefore, no obligation on the part of the Inspectors
of the Western Penitentiary, to require any other ·a udit than that
made by the Auditor General, to ascertain the proper application of
the moneys appropriated to the Western Penitentiary by the State
of Pennsylvania.
(441)
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There may be unusual circumstances, such as a defalcation, or an
exigency of that kind, which might require an immediate or a special
audit, and if such a situation arose, the Board of Inspectors would
have authority to employ auditors for that purpose; otherwise, the
Board is abundantly protected by relying upon the audit made by
the Auditor General.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney General.

INSURANCE.
The Warden of the Western Penitentiary is advised as to the a.mounts of Insi;.rance to carry under the terms of the Act of 1915, P. L. 524, Seventh Section.

Office of the Attorney General,
Harrisburg, Pa., April S, 1919.
John Francies, Esq., ·western Penitentiary, Pittsburgh, Pa.
Sir: Receipt is acknowledged of your letter -0f March 29th, 1919,
in which you request an opinion as to whether your estimates for an

appropriation to cover insurance of the Western Penitentiary property for the appropriation period from .Tune 1st, 1919 to June 1st,
1921, should be based upon a reduction of sixty per cent. in valuation
for the period from July 1st, 1919: to July 1st, 1920, and a reduction
of eighty per cent. in valuation for the period from July 1st, 192-0 to
December 31st, 1921().
This question is governed by the seventh section of the Act of
1915, P. L. 524, which reads as follows:
"That, from and after the adoption and approval of
this act, it shall be unlawful for any department, bureau, commission, or other branch of the State Government; or any board of trustees, overseers, managers, or
other person or persons, ·o r custodians of State property; to purchase, secure, or obtain any p·o licy of insurance on any property owned by the Commonwealth, the
term of which policy of insurance shall extend beyond
the thirty-first day of December, Anno Domini one
th?usand nine hundred and twenty; or to purchase, obtam, or .secure any such policy of insurance for any
amount m ex:cess of the amount of insurance outstanding at the date of the approval of this act, after deducting from such amount twenty per centum. thereof for
each calendar year which shall have elapsed from and
after the thirty-first day of December, Anno Domini one
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thousand nine hundred and fifteen, to the date of purchasing, securing, or -0btaining such policy of insurance."
You will notice that the Act plainly states that the deductions contemplated by the Act shall be f.or each "calendar" year elapsing
after December 31st, 1915. Accordingly; irrespective of the fiscal
year of your institution, it will be necessary in arriving at your
estimates to contemplate the renewal for the year 1919 of lrnt forty
per cent. of such insurance as was in f.orce on May 14, 1915; and
the renewal for the year 1920 of but twenty per cent. of such insurance as was in force on May 14, 1915, As you state that all your
insurance expires July first 1919, it wlll be necessary for you to renew twenty per cent. · of the amount in force on May 14th, rn15 for
a term of eighteen months, elapsing December 31st, 1920; and to
renew twenty per cent. of the amount in force on May 14th, 1915 for
a term of six months, elapsing December 31st, 1919. This course of
procedure will strictly accord with the provisions of the Act of 1915.
With reference to the question raised at the meeting of the com·
mittee of the Board of Inspecto·rs, namely that the Act of 1915, in
providing for reductions of twenty per cent. per year in the amount
of insurance between the dates December ;n, 1915 and December 31st,
1!)20, would necessarily provide for no reduction at all in the calendar· year 1916; or no insurance at all in the calendar year 1920.
This result must :necessarily follow, as a process of simple arithmetic.
A careful examination of the wording of the section above quoted
discloses however that there is no inconsistency in the- act. The
1wenty per cent. deductions are to begin for each calendar year which
''shall have elapsed from and after the thirty-first day of December,
Anno Pomini one thousand nine hundred and fifteen." As to the
period up to December 31st, 1916, n-0 calendar year did in fact
"elapse" after December 31st, 1915, and consequently a renewal for
the year 1916 of the full amount of insurance carried on May 14th,
1915 would have been proper.
Yours truly,
EDMUND K. TRENT,
Deputy Attorney General.

'l'be provisions of Section 3, of the Act of March 30, 1911, P. L . 32, r equiring
the Governor's approval to the action of the Board of Inspectors of the Western
Pentten.tiary in :fixing the co~pensation of persons employed, or making contracts
for the construction of buildings provided for under said Act, is not affected or
repealed by Act No. 67 of April 18, ,1919.
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Office of the Attorney General,
Harrisburg, Pa., September 26, 1919.
Mr. John Francies, Warden, Western Penitentiary, Pittsburgh, Pa.
Sir: This Department is in receipt of your communication of the
17th inst., asking to be advised ~s to the effect of Act No. 67, ap'
proved April 18, 1919, defining the duties of the Governor with regard to the approval of warrants, etc., upon Section 3 of the Act of
March 30, 1911, P. L. 32, providing for the erection of buildings for
the Western Penitentiary.
Section 3 of the Act of 1911 reads as follows:
"A superintendent of construction for the building of
said penitentiary shall be appointed by the Governor,
and the Board may employ such other persons as they
may deem necessary to secure the speedy and economical construction of the buildings; but, so far as practicable, the work shall be performed by the inmates of the
Western Penitentiary. The compensation of the said
superintendent of construction, as well as of such other
persons as may be employed by the Board, shall be fixed
by the Board, subject to the approval of the Governor.
All contracts for material, as well as contracts for
such portions of the work as cannot be done by the
said inmates, shall be made by the Board, subject to
approval by the Governor and the Attorney General;
and any contract involving an expenditure of more than
five hundred dollars shall only be made after advertisement and competitive bidding."
Section 1 of the Act of 1919 reads as follows:
"That hereafter the Governor of the Commonwealth
shall not be required to approve any warrant v·o ucher,
or claim, for the expenditure of public moneys; nor
shall he be required to approve any account, agreement,
or contract, to which the Commonwealth is a party,
except such contracts as require, ·his approval under
section twelve, article three of the Constitution."

It is clear that the Act of 1919 does not operate to relieve the
Board of Inspectors of the Western Penitenrf:iary from the duty of
submitting to the Governor for his approval the fixing of the compensation of the persons employed in connection with the construction of the buildings provided for in said Act of 1911, as required
in Section 3 thereof.
The only possib1e question as to the effect of the said Act of 1919
upon said section of the Act of 1911 is as to whether the contracts
made by the Board of Inspectors shall continue to be "subject to
approval by the Governor'', as required by the Act of 1911, or whether
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that is no longer necessary in consequence and by virtue of the provision contained in t.he Act of 1919 that the Governor need not approve a "contract to which the Commonwealth is a party." The
question, therefore, turns upon the point whether a contract made
by the Board of Inspectors of the Western Penitentiary is to be
deemed a contract to which the Commonwealth is a party within
the intent of the Act Of 1919.
This Department has consistently and steadily ruled that the employees of the Western Penitentiary and kindred institutions are
not State employees, and has pointed out the distinction betw~n
the government of such institutions as agencies ·of the State, and
that of the Commonwealth proper.
In an opinion of First Deputy Attorney General Keller to the
Chairman of the State Workmen's Insurance Board, dated December
9, 1915, in interpretation of Section 103 of the Workmen's Compensation Act of June 2, 1915, P. L. 736, it was pointed out that there
had been a statutory recognition of the distinction between "the
Commonwealth and governmental agencies created by the Commonwealth."
In an opinion by Deputy Attorney General Davis, dated March 9,
1917, to the Governor, it was held that the term "State employee",
as used in the Act of June 14, 1915, P. L. 973, providing for the
retirement of State employees, did not include the employees of the .
-W estern Penitentiary and other like State agencies.
In an opinion rendered by the writer hereof to the Secretary of the
Western Penitentiary, dated November 28, 1917; reported in 27 District Reports, 137, it was ruled that the Act of June 7, 1917, P. L.
600, relating to State officers and employees entering the military
service, did not apply to the employees of penitentiaries and other
institutions similarly operated by the Commonwealth.
In the case of the law relating to the retirement of State employees the Legislature by the Act of June 7, 1917, P. L. 559, extended
its scope to include the employees of "reformatories and other institutions operated by the Commonwealth," thus evidencing a like construction of the general rule.
The principle followed in the foregoing rulings of this Department
is, in my opfoion, decisive of the question here under consideration.
While the Act of 1919 is to be given a liberal construction as tending to relieve the Governor from an 'lmnecessary burden, I am of
the opinion that a contract made by the Board of Inspectors of the
W.estern Penitentiary cannot be regarded as one to which the Commonwealth, in the strict sense, is a party.
You are, therefore, advised that the provisions of Section 3 of the
Act of 1911 requiring the Governor's approval of the action of the
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Board of Inspectors of the Western Penitentiary in fixing the compensation of persons employed, or making c-ontracts in connection
·w ith the construction of buildings provided for under said Act are
not affected or repealed by the said Act of 1919, but continue to
remain in full force and effect.
Very truly yours,
EMERSON COLLINS,

Deputy Attorney General.
PAROLE.
The Board of Inspectors Eastern Penitentiary is informed that a prisoner who
has been paroled, and while on parole commits a crime outside of Pennsylvania,
and has been returned to the penitentiary may not be re-paroled.

Office of the Attorney General,
Harrisburg, Pa., October 1, 1919.
Mr. I. J. Horstmann, Secretary Board of Inspectors Eaistern State
Penitentiary, Philadelphia, Pa.
Dear Sir: This Department is in receipt of your favor of the 5th
inst., in which you request an opinion as to whether a prisoner who
is convicted of a crime outside of Pennsylvania, while on parole
may be re-paroled.
The facts which give i"ise to your request I under.s tand to be
as follows:
One Grant Stupp was sentenced January 9, 1911, from Berks
County, charged with forgery, to a term not less than two years an_d
six months and not more than ten year-s. He was released on July
9, 1913. On December 29, 1913, he was sentenced from Chester
County for a term of not less than five or more than ten years, for
forgery of a bank check. He was pardoned for the second crime
and pursuant to said pardon, paroled on June 6, 1916. On December
5, 1916, he was received at the Ohio State Penitentiary under an
indeterminate sentence of not less than one year nor more than
twenty years for forgery committed in that State. He was confined
in the Ohio State Penitentiary until July 25, 1918, on which date
an officer from the Eastern State Penitentiary took him into custody and returned him to your institution, where he has since been
confined. The prisoner wrote to the Attorney General's Department
some time ago and under a misapprehension of the facts he wais
advised that hi·s case was one for the consideration of the prison
inspectors and the Board of Pardons.
The Act providing for the release of prisonevs upon parole, approved the 19th day of June, 1911. P. L. 1055, was in force when the
crime was committed, for which this prisoner is now held.
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Section 10 provides:
1'If any convict released on parole as provided for
in this Act; shall, during the period of parole be con·
victed of any crime punishable by imprisonme~t under
the laws of this Commonwealth, such convict shall in
addition to the penalty imposed for such crime cotninitted during the said period, and after the expiration
Of the same, be compelled by detainer and remand as
for an escape, to serve in the penitentiary to which said
convict had been originally committed the remainder of
the term without aomm.u tation, which such convict
would have been compelled to serve but for the commutation authorizing said parole."

The precise question is whether the words "convicted of any
crime punishable by imprisonment under the laws of this Commonwealth" mean crimes committed and punishable in this Commonwealth or crimes, such as if committed in the Commonwealth, would
be punishable under the laws thereof. It certainly could not have
been the intention of the Legisfature that a convict released on
parole if he committed an offense of forgery in Philadelphia, should
be required to serve the unexpired part of his maximum sentence,
but if he went across the river to Camden and committed the same
crime, he could not be required to serve out the balance of his term.
I am of opinion that the language of the ~ct requires any convict to serve the balance of an unexpired term, if he has been convicted outside of Pennsylvania of any crime of a grade which, if committed in Pennsylvania, would be punishable under the laws of this
Commonwealth. The section requires such convict to serve the remainder of .s uch term "without commutation", and therefore there
is no power in the 'B oard of Inspectors to re-parole a prisoner who
has been convicted of a crime outside of Pennsylvania and subsequently returned to the penitentiary.
I am not unmindful that Section 14 of the Act of June 19, 1911,
P. L. 1055, above referred to, provides for the return of a convict
"for breach of parole", and requires the convict to serve the unexpired maximum sentence "unless sooner released on parole or pardon", but this Section plainly applies when construed with Section
10, to a convict who has violated his parole in s·ome other manner
than by committing a crime punishable under the laws of this Commonwealth, and the words "unless sooner releas,e d on parole or pardon", ais found in Section 14, do not apply to a convict who has,
while on parole, committed such offense.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney General.
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JUVENILE COURTS-POWERS-COMMITMENT TO HUNTINGDON
REFORMATORY.
The Board of Managers of the Pennsylvania Industrial Reformatory at Huntingdon, cannot receive persons committed by the Juvenile Courts for any offense
whatever.

Office of the Attorney General,
Harrisburg, Pa., October 6, 1919.
Mr. John D. Dorris, President, Board of Managers, Pennsylvania
Industrial Reformatory, Huntingdon, Pa.
Sir: This Department is in receipt of your communication asking
to be advised whether a Juvenile Court has power to commit to the
Pennsylvania Industrial · Reformatory, at Huntingdon, a boy over
fifteen years of age "guilty of the crimes of arson and larceny."
This question has been before this Department at various times.
In construing the Juvenile Court Act of May 21, 1901, P. L. 279,
(declared unconstitutional in Mansfield's Oase, 22 Superior Court,
224, and expressly repealed by the Act of April 23, 1903, P. L. 274)
Attorney General Elkin advised that the Juvenile Courts created
by said Act "may sentence male children over the age of fifteen
years to custody" in the Pennsylvania Indus,t rial Reformatory, at
Huntingdon, (Attorney General's Reports 1902, page 37). That Act,
huwever, specifically nu.mf'd that Reformatory as a place to which
commitments might be made by the Juvenile Courts created by the
Act.
In an opinion rendered by Attorney General Todd to the President
of the Board. of Managers of the Pennsylvania Industrial Reformatory, dated December 5, 1907, and reported in 34 County Court Reports, 288, it was held that the Juvenile Courts created by the Act
of 1903 could not commit a pers·on to that institution where the
offense charged was not one punishable under existing laws jn a
State prison.
It appears from a· certain communication of the Superintendent
of the Reformatory to Attorney General Brown that, acting under
the aforesaid opinion of Attorney General Todd, the Board of Managers had "declined to rece':ive on several occasions prisoners who were
committed from the ,Tuvenile Courts." In a letter dated March 5,
1918, in reply thereto, the Attorney General construed 'the above
opinion of Attorney General Todd as ruling that "the Pennsylvania
1 ndustrial Reformatory cannot under the law receive commitments
fi:'om the Juvenile Courts," basing this construction further upon his
understanding that such interpretation has been theretofore followed
by the· said institution, and advising that it should so continue to
be followed until otherwise decided by the Com-ts, a test case being
suggested.
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This construction of Attorney General Todd's opinion goes beyond
what was decided therein, and gives to it too ·wide an effect. What
was, in fact, decided in that ruling was that the particular case
t.here in question was one in which the commitment to the Reformatory could not be made for the reason that the offense charged was
not punishable in a State prison, and wa.s not based upon the broad
gl'ound that the Juvenile Courts can in no case commit to that institution. The ·opinion seems to recognize that if the offense had
been one of the prescribed grade for reception at the Reformatory
such commitment might be made.
'
In none of the foregoing opinions, as I read them, or in any other
case which I have been able to find, has the question been so definitely ruled as to constitute a controlling ruling. Let us turn to the
respective legislation pursuant to which inmates are received by the
Pennsylva.nia Industrial Reformatory, and the Juvenile Courts make
commitments.
Section 4 of the Act of April 28, 1887, P. L. 63, "in relation to
the imprisonment, government and release of convicts in the Pennsylvania Industrial Reformatory at Huntingdon, provides as follows:
"Any cou:rt in this Commonwealth, exercising criminal jurisdiction, may sentence to the said reformatory
any male criminal, between the ages of fifteen and
twenty-five years and not known to have been previously sentenced to a State prison in this or any other
State or country, upon the conviction in such court of
such male person of a crime punishable under existing
laws in a State prison. And the said board of managers
shall receive and take into said reformatory · all male
prisoners of the class aforesaid, who shall be legally
sentenced on conviction as aforesaid; and all existing
laws requiring the courts of this Commonwealth to· sen ·
tence to the State prison male prisoners convicted of
any criminal offense between the ages of fifteen and
twenty-five Jears, and not known to have been previously sentenced to a State prison in this Commonwealth,
or any other State or country, shall be applicable to
the said reformatory, so far as to enable courts t? sentence the class of prisoners so last defined to said reformatory, and not to a State prison."
To these provisions the Board of Managers of the Reformatory
must look for guidance in admitting inmates to the Reformatory, ancl
none can be received unless all of the conditions measure up to the
prerequisites therein prescribed.
The Juvenile Courts were created by the Act of April 23, 1903,
P. L. 274, and in it, as supplemented and amended from time to time,
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are to be found the powers for the commitment of the children coming within the jurisdiction of these Courts. Section 1 vests the
Court of Quarter Sessions with "full jurisdiction in all proceedings
which may be brought before them affecting the treatment and control of dependent, neglected, incorrigible and delinquent children.
under the age of sixteen years," as the terms "dependent child",
"neglect.ed child", "incorrigible child" and "delinquent child" are
therein defined.
"The words 'delinquent child' shall mean any child,
including such as have heretofore been designated 'incorrigible children', who may be charged with the violation of anv law of this Commonwealth, or the ordinance of any city, borough or township."
Section 4, as amended by the Act of .June 15, 1911, P. L. 959, authorizes the Judge at the hearing, after inquiry into the facts; to
. determine--''What order for the commitment and custody and
care of the child, the child's own good and the best interests of the State may require; and may commit suclt
child to the care of its parents, subject to the supervision of a probation officer, or to some suitable institution, or the care of some reputable citizen of good moral
character, ·Or to the care of some training school, or to
an industrial school, or to the care of some association
willing to receive it; and, in either case, it shall be within the power of the court to make an order upon the
parent or parents of any such child to contribute to the
support of the child such sum as the court may determine."
Section 6, as finally amended by Act No. 221, approved June 12,
1919, provides, inter alia:
·
"In the case of a delinquent, dependent, neglected, or
incorrigible child, the court may continue 'the hearing
from time to time, and may commit the child to • • • •
a Ruitable institution for the care of delinquent chil·
dren."
Section 8 of the Act, as amended by the Act of April 22,
P. L. 120, provides, inter alia, as follows:
.
"All orders which may hereafter be made by the several courts of quarter sessions of the peace of this Commonwealth, respecting the commitment to institutions
o~ other judicial disposal, of minors, under the age of
sixteen years, by virtue of the several provisions of
this act or any of them, shall be subject to amendment,
change or extension by the judges thereof sitting in
juvenile court, upon motion of the district attorney

1909~
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or chief probation officer, or upon petitfon of any other
person or persons in interest, after at least five (5)
day's written notice both to the distr-ict attorney and
the chief probation officer, up to the time when such
minors shall have attained the age of twenty-one years."

In

th~

above cited opinion of Attorney General Todd it is said:

"When the circumstances of the case warrant it, and
the efforts at reformation, through placing the child
in the care of probation officers, etc., have failed, the
juvenile court is authorized to commit a delinquent
child to a 'reformatory institution', or 'a suitable institution for the care of delinquent children'; but nowhere is express authority found in the act for the
commitment of any child to the Pennsylvania Industrial Reform~tory at Huntingdon."
A careful consideration of the several statutes governing admission and detention at the Huntingdon Reformatory, and of the
powers vested in the Juvenile Courts for the commitment of children
within their jurisdiction leads me to the further conclusion that not
only is there no express authority for the commitment of a child
to the said Reformatory by the Juvenile Courts, but that no such
authority can be implied. It Will be noted that under Section 4 of
the ~aid Act of 1887, g·overning the reception of inmates by the
Reformatory, among the prerequisites are that the person shall be
"legally sentenced" thereto "on conviction" of crimes of a certain
character. The inmates in that institution are denominated "prisoners", and are there confined pursuant to a sentence duly imposed
after conviction. The determination of a Juvenile Court as to what
commitment of a child is for the child's good and the State's best
interests cannot fairly be deemed a conviction in the sense and
meaning imported by the term "conviction" as used in the foregoing
statutory provision relating to the sentencing of persons to, and the
receiving of them as inmates by, the Reformatory. The word
<:sentence" is nowhere employed in the Juvenile Act. By reference
to the fourth paragr;:iph of Section 2 of the Act of 1903 it will be
seen that "upon the trial of any indictment of such delinquent child,"
the action of the J urveniJe Court in exercising jurisdiction is based
upon the opinion of the Court "that the good of the child and
.the interests of the State do not require a conviction under the criminal laws of this Commonwealth.
Although, as above stated, the Oourts, so far as my search has been
able to disclose, have nowhere decided this precise question, yet
litterances in certain cases strongly tend to support the conclusion
here reached.
, In the case of Jumenile Court No. 7943, U District Reports, 535,
Judge Staake, who in a number of cases has extensively construed·
the Juvenile Court Law, says:
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"The court recognized the right of the management
of the Glen Mills Schools to exercise a discretion as to
the reception of children, who have been duly convicted
of crimes and misdemeanors, but the children committed by the Juvenile Court were not convicted of
crimes and misdemeanors, but were delinquents or incorrigibles, whose status was fixed by the provisions
of the Act of April 23, 1903, P. L. 274, and its supplements. Such children, when adjudged, after a proper
hearing, as delinquents or incorrigibles, become wards
of the court subject to its jurisdictional care until they
become twenty-one years of age, unless prevfously discharged by the court in due process of the law."
In Commonwealth vs. Fisher, 213 Pa. 48, in which the constitutionality of the Juvenile Act of 1903 was upheld, Justice Brown,
speaking for the Oourt, says:
"The last reason to be noticed why the act should be
declared unconstitutional is that it denies the appellant
a trial by jury. Here again is the fallacy, that he was
tried by the court for any offense. 'The right of trial
by jury shall remain inviola te,' are the words of the bill
of rights and no act of the legislature can deny this
right to any citizen, young or old, minor or adult, if
he is to be tried for a crime against the Commonwealth.
But there was no trial for any crime here, and the act
is operative only when there is to be no trial. The very
purpose of the act is to prevent a trial, though, if the
welfare of the public require that the minor should
be tried, power to try it is not taken away from the
court of quarter sessions, for the eleventh section expressly provides that nothing in the preceding sections
"shall be in derogation of the powers of the courts of
quarter sessions and oyer and terminer to try, upon an
indictment, any delinquent child, who, in due course,
may be brought to trial.' This section was entirely unnecessary, for without it a delinquent child can be tried
only by a jury for a crime charged; but, as already
stated, the act is not for the trial of a child charged
with a crime, but is mercifully to save it from such an
ordeal, with the prison or penitentiary in its wake, if
the child's own good and the best interests of the state
justify such salvation."
Not only would a commitment by the Juvenile <Jourt of a de·
Unquent child to the Huntingdon Reformatory be outside any statu·
1ory provision expressly naming that institution as a place to which
Emch commitments might be made, but it would, in my opinion,
clearly offend against the spirit and purpose of the Juvenile Court
Act. The status of a child committed by that Court, after due
hearing, for the furthera nce ·Of the child's good and the best interests
of the Commonwealth, is manifestly not that contemplated for those

sentenced to the Reformatory.
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It w'a s said in Wolfs Gase, 58 Superior Court, 1260:
"As shown by its provisions, as well as by its preamble, the broad general purpose the legislature had in
view was to guard children from association and contact with crime and criminals, to subject children lacking proper parental care or guardianship to a wise care,
treatment, and control that their evil tendencies may
be checked and their better instincts may be strengthened, and, to that end, to clearly distinguish the powers
of the courts in respect to the care, treatment, and
control over the classes of children mentioned, from the
powers exercised in the administration of the criminal
law."
Section 6 of r1he Act of 1887 put in the power of the Board of
Managers of the Huntingdon Reformatory the duration of confinement of inmates thereat, not to exceed the maximum term for the
crime for which the prisoner was convicted and sentenced. It has
been held by this Department that by virtue of this provision the
Courts are without power to parole from the Reformatory.
Sec1lion of the Juvenile Act, as amended by the Act of 1909 above
quoted, subjects all orders respecting the· commitments by the Juven,He Courts to "amendment, change or extension by the judges thereof
sitting in juvenile court." This is plainly inconsistent with the
·authority expressly vested in the Board of Managers of the Penn:
sylvania Industrial Reformatory to fix the duration of confinement
. thereat, pursuant to Section 6 of the Act of 1887.
Under Seetion 10 of the Act of 1887 the Board of Managers of the
iteformatory has the power to transfer incorrigible inmates to the
State prison. To hold that the Juvenile Oourts may commit to the
Reformatory would thus, in this way, open the door to the incarceration at the penitentiary of a delinquent child committed to the
Reformatory, and by it in turn _transferred to the Penitentiary as
incorrigible. Surely our system ·o f criminal jurisprudence does not
contemplate such a method of imprisonment.
That the Huntingdon Reformatory is an institution where a
delinquent child would be vouchsafed treatment tending to the
child's good is true. That institution in manifold ways has long
and well demonstrated the splendid service -it can render, and the
many benefits it affords. Its design, however, is for another class
than the children over whom the Juvep.ile Courts exercise jurisdiction.

You are, therefore, advised that the Board of Managers of the
Pennsylvania Industrial Reformatory, at Huntingdon, cann·o t receive
persons committed by the Juvenile Oourts for any offense whatever.
Very truly yours,
EMERSON COLLINS,
Deputy A. ttorney General.
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HUNTINGDON REFORMATORY-GRATUITIES TO PAROLED OR DISCHARGED INMATES.
The purpose of the gratuity paid to' paroled and discharged inmates of the
Huntingdon Reformatory is to provide them with means to go to their homes.
The word " residence" as used in the Act of July 16, 1919, is to be interpreted
in the light of that purpose.
When the residence of a discharged inmate of the Huntingdon. Reformatory
is known that must govern the amount of the gratuity paid. When the actual
residence cannot be ascertained, the county from which such discharged inmate
was sentenced determines the gratuity paid.
In the case of a paroled inmate of the Huntingdon Reformatory, the place to
which he goes under his parole is his residence within. the intent of the law.

Office of the Attorney General,
Harrisburg, Pa., October 7, 1919.

Mr. T. B. Patton, General Superintendent, Pennsylvania Industrial
Reformatory, Huntingdon, Pa.
Sir: This Department is in receipt of your communication of the
25th ultimo relative to the gratuities paid di·s charged or paroled
:inmates of the Pennsylvania Industrial Reformatory. This gratuity
is paid by virtue of the provisions of an appropriation as contained
and made in Act No. 59-A, approved 1J uly 16, 1919, making an appropriation to the said Reformatory, reading as follows:
"For each discharged or paroled inmate whose residence is within fifty miles of Huntingdon Five (5) Dollars, and for each discharged or paroled inmate whose
residence is more than fifty miles from Huntingdon
the sum of Ten (10) Dollars ; the total amount not to
exceed in the aggregate the sum of Ten Thousand
(10,000) Dollars."
The specific qu~stion submitted, as I understand it, upon which
an opinion is requested is whether the quarterly requisition upon
the Auditor General for the payment to the Reformatory of the
amount of these gratuities paid to discharged and paroled inmates,
in accordance with the foregoing provision, should be supplemented
with a list of the counties from which the said inmates had been received, as showing their residence upon the basis of which the re·
spective gratuities had been computed.
It would be difficult to lay down any single rule definitely applicable to every case in the determination of what constitutes the
residence of a discharged or paroled inmate. The county in which he
was convicted and from which he was sentenced to the Reformatory
would afford no conclusive guide. The Act allows the gratuity in accordance with the distance from Huntingdon of the residence of the
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. inmates, not the place of conviction. It is obvious that many tried
in, and received from, <!ounties which are not their legal places of
residence. The place where the crime was committed, not the place of
residence, fixes the trial county.
The purpose of this gratuity is manifestly to provide an inmate,
upon his release, with means to go to his home. The term "residence",
as used in the Act, is to be interpreted in the light of that purpose.
Where the residence of a discharged inmate is known that t '1st
govern in the amount paid him. Where the actual residencr oi a discharged inmate cannot, however, be ascertained, after du~ inquiry,
I am of the opinion that the county in which the conviction was had,
and from which he was sentenced, is the one on which to base the
amount of gratuity to be paid. In the absence of information to the
contrary, or satisfactory proof otherwise, that is to be taken as the
place of residence for the purpose of this provision of the Act.
In the case of a paroled inmate, I am of the opinion that the
place to which he goes under his parole and where pursuant thereto
he enters upon employment is to be deemed his residence within the
intent of the law. I understand from your communication that such
is the l'ule that has b.een followed.
You are, therefore, advised that the county in which an inmate
of the Pennsylvania Industrial Reformatory may have been convicted, and froon which he was sentenced to that Institution, does
not necessarily determine his "residence" within the meaning of the
foregoing provision of the Act of 1919, according to which the gratuity there provided is to be paid him upon his discharge or parole,
but that the fact of residence should be ascertained and determined,
and payment of the gratuity on account thereof made in accordance
with the general rules as above stated. It will be proper to supplement the gratuity requisition upon the Auditor General with a list
s~owing the residences of the discharged ,or paroled inmates as so
ascertained or determined.
Very truly yours, .
EMERSON COLLINS,
Deputy Attorney Gen&'al.
PAROLE.
A prisoner paroled £rom his sentence for second degree murdE>.r, while on
parole committed larceny in Indiana. is convicted, sentenced and pardoned for
that offense and returned to the Penitentiary in Pennsylvania to complete his
unexpired. ~ntence for murder. Held that the 1pardon reaches not only the con·
sl!quences of the criminal act, but the conviction itself, that in contemplation of
]aw, the Pi'isoner committed no (crime in Indiana, and' is therefore now eligible
for parole in Pennsylvania.
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Office of the Attorney Gener~l,
Harrisburg, Pa., April 8, 1920.
Mr. John W. McKenty, Parole Officer, Eastern State Penitentiary,
Philadelphia, Pa.
Sir: This Department is in receipt of your communication of the
25th ult. relative to Joseph Ryan, alias Thoma,s McCluska, B3133.
I understand the facts to be as follows :
He was convicted of the crime of Murder in the Second Degree
and sentenced on March 5, 1906, to undergo imprisonment in your
institution for a term of nineteen years. On June 19, 1914, he was
paroled. Some time subsequent 'thereto, he left the State of Pennsylvania and went to Indiana where he was convicted of the crime
of Petit Larceny and confined in one of the penal institutions of
that State. On October 30, 1916, the Governor of Indiana pardoned
Ryan, alias McCluska, "upon condition that he be delivered into
the custody of the proper offibals of said Eastern State Penitentiary
of Philadelphia, Penna., and. in the event said penitentiary does not
come fol'. him, he is to serve his term of sixty days:, together with
fine and costs, in said Indiana State Farm, until released as provided by law." In accordance with this pardon, he was returned to
your institution and is now confined therein. You now inquire
whether he can be again released on parole.
1

The conditions upon which the pardon was granted have been met
and the pardon is in effect a full pardon. As held by former Attorney
General Brown, in an opinion dated June 6, 1918, such a pardon
reaches not only the consequences of the criminal act but the conviction itself; so that in contemplation of law, Ryan committed no
crime while he was in the State of Indiana. To the same effect are
Diehl et a.l. v. Rogers et al., 169 Pa. 316 j and E. Parle Garlom,d,, 71
u. s. 333_
Section 10 of the Parole Act of June 19, 1911, P. L. 1055, as
amended by the Act of June 3, 1915, f. L. 788, substantially providing that. if a convict, released on parole, is convicted of any crime
punJi.shabJ by imprisonment under the laws of this Commonwealth,
he must : -i\. , rve out the rema:inder of his term without commutation,
has no application. You are therefore detaining this convict not on
account of what he did in Indiana, but because he violated his parole
by leaving the State of Pennsylvania without permission of your
Board of Inspector:s . The present status of the prisoner, so far as
his eligibility to parole, therefore, is governed by Section 14 of the
Act of 1911, as amended by the said Act of 1915, which- reads as
follows:
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"Whenever it shall appear to the Board of Inspectors
a penitentiary that a person who has been sentenced
thereto under this ad, and released on parole by commutation containing a condition that the convict shall
be subject to this act, has violated the terms of his or
her parole, the secretary of said Board of Inspectors
may issue a warrant for the arrest of said person, in the
same manner as in the case of an escaped convict. Upon
said convict being returned to the penitentiary, he or
she shall be given an opportunity to appear before its
Board of Inspectors, and, if said board shall find that
said parole has not been broken, the prisoner shall be
released, and continue subject to the terms of said
parole; but, if it be found that said parole has been
broken, said board shall dedare 1such convict delinquent; after which a full r eport of the said case shall
be forwarded immediately to the Governor, who thereupon may issue his mandate, reciting the date of commutation, for the recommitment of such couvict for
breach of parole, to the penitentiary of original commitment, to be imprisoned in said penitentiary f.or the
remainder of a period equal to the unexpired maximum
term of such prisoner as originally sentenced ( computing the ;same from the date of arrest for breach of
parole), wiless sooner releasexl on parole or pardoned;
but, if the Governor shall disapprove the finding of the
Board of Inspectors, the said prisoner shall be released
upon the conditions of his original parole."
~f

The clear implication of this section is that where the parole has
been broken by some act or omission not comprehended by Section
10, the convict is not required by the statute to serve the remainder
of his term without commutation, but may be again released on
parole by the Governor, upon the recommendation of the Board of
Inspectors of your institution.
Specifically answering your inquiry, I beg to advise that Joseph
Ryan, a:Vas Thomas McCluska, B3133, a convict in the Eastern State
Penitentiary, may now be legally recommended by your Board of
Inspectors for. release on parole.
Very truly yours,

FRANK M. HUNTER,
Deputy Attorney General.

HUNTINGDON REFORMATORY.
The contractor for furnishing uniforms for the officers of the Reformatory must
bear the loss which accrued on the contract price.

458

OPINIONS OF THE .ATTORNEY GENERAL.

Off.

Boe.

Office of the Attorney General,
Harrisburg, Pa. April H, 1920.
2\Ir. 'l'. R. Patton, General Superintendent. Pennsylvania Industrial
Heformatory, Huntingdon, Pa.

Sir: Yours of April 12th, asking an opmion as to whether, in
view of the fact that your officers reimburse the 'State •fOT all expenditures made for their uniforms, and an increased ·price might
not be .considered a gratuity payment by the State, your Board
would be jootified in facreasing the allowance to be made for the
uniforms furnished you, hais been referTed to me.
In reply would say, as I undierSJtand, the circumstances which
raised these questions, are a:s follows:
1

"The Pennsylvania Industrial Reformatory receives
bids which are dated from July 15th of each year
for a period of one year for the furnfa~hing of the uniforms of the officers of the Heformatory, which uniforms
are paid for by the officers who reimburse the Heformatory for the payments made the party furni-shing the
same.
In July, 1919, the award for furnishing these uniforms
w&s made to the firm of S. M. Meyers & Company of
Lancaster, on the bids which they submitted. Some nyo
months ago, or thereabouts, Meyers & Company addressed the Board of Managers requesting that they
might be allowed an advance for the furnishing of the
uniforms, giving as, a reason that the largely increased
cost for material a's well as the advance in wages 'hail
resulted in their furnishing t he uniforms at a loss to
themselves which they did not feel justified in standing.
The Board did not accede to their request, but Meyers
& Company have made another appeal, asking fiM,
what seems to be a reasonable increase for the furnishing of the uniforms."
·
In an opinion rendered by this Department on January 23,
you were advised that:

191~,

"any additioual sum paid over and above the contract price would amount to a gratuity out of State
moneys, and would be without legal warrant or authority."
The fact that the officers reimburse the State for the money expended
for their uniforms does not, in our opinion, r ender the contract any
less binding on the parties thereto. Both your Board "and the Con·
tractors are bound by the terms of the contract, and, if loss falls
upon the contractors because of increased costs, they are compeH.ed
to pay, under the law, they are bound to bear it.
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You are advised, rtherefor'e, that under the circumstances detailed above, you do not have the authority to increase the allowance for uniforms to-be paid to the contra.ct.ors.
Yours very truly,
W. I. SWbOPE,
Dieputy Attorney General.
ESCAPED CONVICTS.
A reward offered by the Western Penitentiary for information leading to the
arrest of an escaped ·convict, is payable to a person in. Canada who gave information which led to the arrest of the convict there.

Office of the Attorney General,
Harrisburg, Pa. April 28, 1920.
Horrorable J ohn I<'r,amcies, Warden W"estern Penitentiary, iPittsbUJI'gh, Pa.
1

Dear Sir: Some time ago you requested the opinion of this
Department as to whether the reward offered by the Western Penitentiary for the arrest of Robert Kenney, was payable to Madame
l\L A. Leblanc.
The facts . I understand to be rus follows:
Roberti Kenney, alias Robert Harding, escaped from the W~stern
Peniteuti,ary September 10, 1919. The Board of Inspectors offered
a reward of $250.00 "for information leading to the arrest of this
fugitive." Circulars containing ·s aid offer were issued. On December 5, 1919, Madame Leblanc telephoned to the police in Ottawa,
Ontaria, that there was a ma.n boarding at her house whom she believed to be a burglar. The boarder, when arrested, was identified
'by the Ottawa police ,a s the fugitive.
An investigation developed that he and several accomplices had
committed a series of burglaries in and about Ottawa. He was
.· tried, convicted and sentenced to undergo an imprisonment of five
years in the penitentiary at Kingston, Ontaria. It is probable that
he will not be returned to the custody of the Western Penitentiary
until he has served his sentence in Canada.
When Madame Leblanc gave the information to the police she
had no knowledge of the reward offered for Kenney's arrest. She
gave no · information to. the Western Penitentiary. On the other
hand, it is through no fault of hers that he was no,t immediately
turned over to the Penitentiary and the Chief Constable of Ottawa,
lanada, has advised you that no menilber of the Police Department
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will claim the reward, inasmuch as the information which led to
the al'.rest was furni,s hed by Madame Leblanc.
Under these facts, I am of opinion that she has complied with the
terms of the reward. She has given iml"orma.tion which led to the
arrest of this fugitive. It would be too narrow a construction i:Jo
hold that the. information must have been giv~ to the. Western
Penitentiary, or must have been given with knowledge of the reward
and for the purpose of claiming tt.
I am also of opinion that the reward is immediately payable.
The fugitive was arrested pursuant to the information which Madame
Leblanc gave, and will be, unles'S some circumstance over which
she has no control, intervenes, turned over in due time to serve out
bis sentence in the Western Penitentiary.
I therefore advise you that the reward of $250.00 is properly
payable to Madame M. A. Leblanc.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attorney General.
'

IN RE ADVERTISEMENTS.
1

An advertisement does .not fall within any legal definition of "Supplies," so
that the Act of April 23, 1903, prohibiting any officer or member of the board
.of managers of a state institution being connected with the sale, either directly
or indirectly, of suppli es to such institution. does not apply to one who was a
stockholder in u newspaper which printed notice of a final dis.charge from parole
of convicts, and this would not be a bar to his acting as a member of the board
of prison. inspectors of a penitentiary.

Office of the Attorney General,
Harrisburg, Pa., June 8, 1920.
Mr. John lVI. Eg,a;n, Parole Officer, Western Penitentiary, Pittsburgh,
Pa.
Sir: Your letter of the third of June, 1920, asking for an opinion
from this Department as to .whether adverti1sements, pertaiilling to
the fina.l discharge from parole of co'n victs, can be published in a
newspaper which is owned by a corporation of which a member and
officer of the Board o.f Inspectors of the Western Penitentiary is
an officer, duly received.
In reply would say that the first section of the Act of April 23,
1903, declares that:
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"It shall not be lawful for any officer or member of
the board of managers of an institution, at a time
when saiid institution is receiving .state money's from
legislative appropdations, to furnish supplies to such
institution, either by direct sale or sale through an
agent or firm, or to act as an agent for another in so
furnishing supplies."
./'

The Supreme Oourt has held that this is a penal statute and must
be strictly construed. Trainer v. Wolfe, 140 Pa. 279. The question
which you raise is whether an advertisement, required to be made
by the officers of the Western Penitentiary, comes under "supplies"
prohibited under this Act of April 23, 1903.
The word "supplies" was generally supposed to mean sustenance,
which is food, fuel, bedding or articles of daily necessity, but now
has a broader meaning. The Century Dicti-0nary defines it to mean
''the act of supplying what is .w anted or that which is supplied; ....
a quantity of something supplied or on hand."
In the following case it was held that the word "supplies" means
that township supervisors are not permitted to employ their own
teams or minor children upon the township roads. In re Hazle
Township) 6 Kulp, 491.
The word "supplies" has been defined to be "any substance, the
use of which might reasonably tend to the working .or development
of a mine." <h"ants Pass Trust Co. v. Enterprise Mine Co., 113 Pac.
859.

As advertisements do not fall within any of the legal definations
of "supplies", you are therefore advised that the law does not prohibit the insertion of the advertisements pertaining to the final
discharge from paxole of convicts from the Western Penitentiary in
a paper published by a corporation of which a memlber of the Board
is a Director.
Very truly yours,
WILLIAM I. SWOOPE,
Dep'tf,ty Attorney General.

PAROLE OF PRISONERS.
A prisoner sentenced under the indeterminate sentence Act of May 10, 1909,
P. L. 495, released on parole, and who was convicted of a second offense before
the expiration .of his parole, must serve the full unexpired term of his first
offense, namely, from the date _of his release on parole until th e expiration of
his original maximum sentence.
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Office of the Attorney General,
Harrisburg, Pa., August 10, 1920.
Mr. John W. McKenty, Pa.role Officer, Eastern State Penitentiary,
Philadelphia, Pa.
Sir: Your letter of August 6, 1!)20, requesting an opinion from
this Departni.ent as to whether you shall give a prisoner, senltenced
under the Indeterminate Sentence Act of lVIay 10, 1909, P. L. 495,
and released on parole, and who was convicted of a second felony
before the expil'ution of his parole and sentenced to another term
and returned to your institution, credit for the time that he faith·
fully reported on the parole frorn his Jirst sentence, or should he
be made to serve the full unexpired term, viz: from the date of his
release on parole until the expiration of his ociginal maximum
sentence, duly received.
You were advised IJy this Department on March 15, 1911, that
the "unexpired lll(a.ximum terlln" used in the Act of May 10, 1909,
I'. L. 495,
" ...... refers to the term ·of sentence and does not
refer to the time passed on parole. To construe the
words 'unexpired maximum term' to give credit to the
prisoner for the time passed on parole, as you point out,
would permit a prisoner who had committed a crime to
take advantage of the time in which he had succeeded in
evading arrest. My opinion, therefore, is that when a
prisoner is arrested a.nd returned, he must serve the
amount of his sentence which had not expired at the
date of his release on parole."
On April 9, 1914, this Department . advis'ed you that where a
prisoner is sentenced for an indeterminate term and is released
on parole before the expiration of the maximum sentence and sub·
sequently is returned to serve a new sentence for a new indeterminate term and on a new charge, he must serve the new term first
and after its expirati·on be held for the unexpired maximum term
of his first sentence.
Judge Mcfarlane of Allegheny County, in construing the Act of
May .10, 1909, P. L. 495, said:
"The only logical result of the relator's non-performance of the conditions of his parole is that he is in the
same state in which he was ait the time of his release."
And it wais decided in th:i:s case, Gonimorvw ealth ex rel. v. Fra·n·
oies, 63 P. L. ,T. 41, that under the Act of May 10,. 1909, providing
for an indefinite sentence, a prisoner who i:s paroled under the provisions of the act and subsequently remanded to custody by reason
1
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of a breach of parole, must' serve the !balance of the maximum term
of sentence dating from the time he was released on parole. The
time the prisoner is out on parole is not to be included in determining the time of the maximum sentence.
In accordance with these decisions, yo~ are therefore a.dvised that
the prisoner will have to serve the full unexpired term of his first
sentence, namely, from the date of his relea.se on pia.rol~ until the
expiration of his original maximum sentence. The time he passed
on pia.role cannot be considered part of the term of his sentence.
The phrase "unexpired maximum term" refers to the term of sentence and not to the time passed on parole.
Very truly yours,
WILLIAM I. SWOOPE,
Depu.ty Attorney General.
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OPINIONS TO HOSPITALS.

STATE HOSPITAL FOR CRIMIN/AL INSANE AT FARVIEW.
The planl;l and specifications for an additional ward to the hospital for criminal
illl;lane at Farview, must be revised so ·as to bring the cost of the structure
within the appropriation made by the legislature at the session. of 1919.

Office of the Atllorney General,
Harrisburg, Pa. November 26, 1919.
G. von Phul Jones, Esq., 818 Real Estate Trust Bld'g., Philadelphia,
Pa.
Dear Sir: We have yom favor of recent date in behalf of- the
Trustees of the State Hospital for the Criminal Insane a:t Farview.
The facts upon which you request an opinion are as follows:
The last session of the Legislature m~:de certain aipp:vopriations
to this institution, among them the following:
"For erecting and constructing an additional ward,
the sum of one hundred thousand dollars ($100,000),
or so much thereof as may be necessary."
The Act making these appropriatiorus also provides:
"It is further provided that by reason of the fact
that the land contains building 'stone, brick clay, and
brick plant and lumlber, the said board of trustees may
and are hereby authorized and empowered to construct
and erect building's, roads, walks, fences, pipe-lines,
conduits, dµcts, mains, reservoirs, dams and greenhouses
sewage-disposal plant and the work of clearing land
and grading, in whole or in part, as they may deem advisable by the employment of such inmate labor as is advisable, and employ such other labor, skilled and unskilled, as may be necessary.'?
The drawings and specifications prepared for the ward to be
erected out. of the appropriation above referred to, were made some
years ago, and when bids were received it was found that the completed building as now planned will cost $209,239 . .
You ask whether, in vfow of the language of this approP.riation,
this ward can be- constructed as far as the appropriation is available, ~ whether the Board of Trustees must revise the plan in
such a way as to cut down the size of the building without disturbing the general scheme of construction originally adopted.
(467)
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I ·have no difficulty in advising you that the latter plan must be
carnied out. The Legi,s lature did n ot appropriate $100,000 to build
an additional ward according to the plans and specifications which
the trustees had theretofore adopted. The appropriatiion was made
entirely foll' the purpose of erecting '~an additional ward" without
reference to the character or style thereof.
lt must be presumed that in appropriating ~100,000 the I,egislature was aware of the then existing conditions as to the increased
cost of labor and materials. If the Legislature had intended the
$100,000 to be appropriated toward the building of a ward, it could
have said so. The plain. meaning of the appropriation is that a
ward should be built; that is to say, ready for occupancy, to cost not
exceeding $100,000.
1

The language of the last paragraph does not authorize a different construction to be put upon this appropriation.
That paragraph of the Act a,uthorizes the trustees to employ the
inmates, as far as they may deem it advisable to employ them, in
the work of constru'Cting buildings or other improvements. It also
authorizes the employment of other labor, skilled and unskilled,
for such purposes, and the reason given for such authority is that
the land contains raw material for building. The trustees in building the additional ward may employ such inmate labor as they deem
advisable and spend $100,000 in addition to the employment of such
labor, !but there is nothing in the Act which authorizes the trustees
to use the $100,000 appropriated for the purpose of "erecting and
constructing an additional ward," for the erection and construction
of a part of a ,w ard, oc a half-finished ward.
I am, therefore, of opinion, and so advise you, that the trustees
must revise the plan so as to cut down the building to a size that
can be built within the appropriation of $100,000, which revision
of course would be made so as not to disturb the general scheme of
construction already adopted.
Very truly yours,
WILLIAM M. HARGEST,

Deputy Attorney General.

WORKMEN'S COMPENSATION.
Re. amounts to be collected by the Shamokin Hospital for treatment of injured
in certain cases.

employe~
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Office of the Attorney General,
Harrisburg, Pa., Mar ch 5, 1920.
Dr. George W. Reese, Surgeon in Chief and Superintendent of State
Hospital of the Treverton, Shamokin and Mount .Carmel Coal
Fields, Shamokin, Pa.
Sir: This Department is in receipt of your communication of the
16th ultimo relative to. the liability of an employer of his insurer,
under the Workmen's Compensation Law of June 2, 1915, P. L. 736,
for hospital services· rendered an injured employe.
' You enclose certain letters from an Insurance Company in which
it denies its liability to your Institution for services rendered an
employe who died within fourteen days after his injury and as a ·
result thereof. You refer to a ruling that prohibits you from recovering from an employer or his insurer where a major operation
has been performed and where the employe dies within fourteen days
after the injury, and you now inquire:
First: Whether you can recover under the original provisions of
the Compensation Act where a major operation has not been performed and where the employe dies within the fourteen day period;
and
.
Second: As to your rights as against an employer or his insurer
under the Worktnen'.s Compensation amendment approved June 20,
1919, P. L. 643, the amendment applying to injuries sustained at
midnight on the thirty-first day of December, one thousand nine hundred and nineteen, or subsequent thereto.
Your first inquiry is ruled by a decision of the Workmen's Compensation Board in the case of Hughes vs. S1JJ~que1u1!1ina Brewing
Company, ~ Department Reports, 1796. It was there held that
where death resulted within fourteen days from the injury, the liability of the employer for medical expenses was defined by Section
307 of the Act, and that Section 306 did not apply ; that the employer was only required to pay the sum of $100 to the dependents,
or to the personal representatives where there were no dependents,
and that an award of $25 for medical services, in addition to .the
$100 aforesaid, was erroneous.
The test of the liability of the employer and hence of his insurer•
to pay hospital services is not the performance or non-performance ·
of a major operation. The determining factor is whether the employe died within the fourteen day period as a result of the injury.
If an injured employe i~ received by your Institution and survives
the fourteen day period, Section 306 of the tA.ct governs and you
are entitled to recover from the employer or his insurer the cost
of hospital . services for so much of that' period as the employe was
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under your care, not exceeding of course, the maximum amounts
specified in this section. Under this Section you can ' recover even
though the employe should subsequently die as a result of the injury
within or after the expiration of the compensation period (Steinhart vs. Wert, .3 Department Reports, 261).
In accordance with the foregoing, the eontention of the Insurance
Company, as expressed in the communications which you have enclosed, denying their lia'b ility to your Institution for hospital services by reason of the fact that the employe diM within the fourteen
day period, is correct.
As to your second question, the amendment of 1919 shortens the
interval between the time of the happening of the -injury and the
beginning of compensation from fourteen day.s' to ten days and
lengthens the period during which the employer is required to furnish medical, surgical and hospital services and supplies from fourteen days to thirty days. This lengthened period necessitated a
change in the maximum cost of such services and supplies. The
Legislature, therefore, abandoned the performance of a major surgical operation as the principle upon which to base the maximum
costs· of such services and substantially provided that during the
thirty day period the employer must furnish reasonable surgical and
medical services, medicines and supplies not exceeding $100, and that
in addition he must furnish for that period ''hospital treatment, services and .supplies", the cost not to exceed the prevailing charge in
the hospital for lik,e services to other individuals.
The criterion to determine your right to recovery against the employer or his insurer is the same under the amendment as under the
original provisions of the Act, i. e., whether the employe survived
the interim between the time of the injury and the time when_ compensation begins. If the employe dies within ten days after the injury and as a result thereof, you cannot recover from the employer,
as his liability for the cost of the employe's last sickness is .governed
by Section 307 and is directly to the dependents or, in the event
there be no dependents, to the personal representatives. If the employe survives the ten day period, a liability exists on the part of
the employer, within the statutory maximum, direetly to your Institution, even though the employe should die as a result of the injury before his full compensation period expires.
I return the correspondence you enclosed.
Very truly yours,
FRANK M. HUNTER,

Deputy Attorney General.

or
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RE .EIOSRITAL EX!PENSES.

Under the Workmen's Compensation Act of 1915, if medical sel'Vices and
supplies f?rni8hed by a physician amoun.t to less than $100 and the .injured empfoye is then transferred to a hospital, it can recover the difference between
the previous .e;iq1enses and $100 dµri;ng a 30-day period. The compensation for
services during .t hat -period are limited in all cases to $100.

Office -of the ·A ttorney General,
Harrisburg, Pa., April 12, 1920.
Doctor George ,V. Reese, Surgeon-in-Chief and >Superfotendent of
State Hospital of •the Treverton, Shamokin and Mount Carmel
Coal Fields, . Shamokin, Pa.
Sir: There was duly received your communieation of the 22nd
:inquiring as follows:

ul~o,

"When a patient has been treated in another 'ho~pital,
or 'by surgeons or physidans for a number of days and
said p3!rty is paid $100. for their service, then for various reasons the patient is transferred to the Shamokin
S~te ,1-_J:ospital; can we cha~ge .and collect for the re,maining _number of days .specified by law?"
T assume you mean your rights as ag·ainst the employer or ·his
insurer.
Yo\lr inquiry is pertinent only where the injured employe survives the ten day waiting period, this Department having advised
you on March ·5, 1920, that there is no liability on the part of the
employer or his inSJUi'er to your Institution where <leath results
within ten da.ys after the accident.
Section 306 of the Wo·r kmen's Compensation Law of June 2, 1915,
P. L. 786, aH amended -by the Act of June 20, 1919, P. L. 643, provides, inter alia, as follows:
'~During the first thirty days after disability ·begins,
the em:ployeir shall furnish reasonable !Surgical and
medical services, medicines, and supplies, as and whe.n
neederl, nnless thC' emp1oye refuses to allow them to be
furnish£>d hy the emplover. The cost of such service.<;l,
mediCines, ~nd supplies shall no.t exceed one hundred
dollan;i. ff the employer shall, upon application made
to him, refuse to furnish such services, medicines, and
supplies, the cmploye may procure the same, and shall
receive from thP employer the reasonable cost thereof
within the above limitations. In addition to the above
services, medicines, and supplies, hospital treatment,
services, and supplies shall be furnished by the employer for the said period of thirty days. The cost for
such hospital treatment, service, and supplies shall not
in any case exceed the prevailing charge in the hospital
for like services to other individuals."
·
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On Novemher 14, 1919, the Workmen's Compensation Board adop:f;ed the following rule :
"The accidents happening on or after January 1,
1920, where there are both medical and hoS1pital charges,
or hospital charges alone, the Board will rule one hundred dollar.s as a maximum charge for the Jatter."
Under the foregoing provisions your rights against the employer
or his insurer, are clear. If medical services medicines a.nd suppiies
are furnished by a physician to the value of $100. or less, and the
employe is then received by your Institution, you can recover the
~"aJue of services, medicines and supplies furnished dm·ing the thirty
day period not exceeding the sum of $100. If meuical serviees.
medic-ines and supplies are furnished by tile n·o spital. the pP.cuniary
value of which is less than $100. and the employe is .t hen transferred
to your Institution, you can recover for services, medicines and
supplies the difference between $100. and the pecuniary value of the
services, medicines and supplies furnished by the hos:pital from which
the employ.:> was transferred. If the co.st of the services, medicines
and supplies in the hos.p ita! which first received the employe equals
or exceeds the sum of :j;lOO., you can reeover nothing under the Workmen's Compensation Law from the emplo·y er or his insurer.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney General.

COMPENSATION.
A nurs e in the State Hospita l for th e Insane at Danville, who was injured
by an assault made by another nurse, should file a workmen'; compensation
claim petition, so that the matter of compensation for the injury may be adjudicated.

Office of the Attorney General,
Harrisburg, Pa., July 16, 1920.
J. Allen .Ta.ckson, M. D., Supe1·intendeut, The State Hospital for the
Insane, Danville, Pa.

Sir: Your communication of the 6th inSltant was duly received.
You state that on lWay 21.s t a nurse in yonr employ, assigned to
day duty, was injured in an assault madt' upon him by a night nul'se,
who had been as~igned lly the Hospita.l to call the day nurse for
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duty; that the injury resulted in concussion of the brain, the man
being as yet unable to returrn to work, and that·his salary ·as a mwse
is $83.00 per month, with full board and lodging. Upon these facts
you inquire whether or not this man is eligible for workmen's comp1'nsation.
The legal qlH~stfon involved is whether the injury occurred in the
coul'se of employment. Thi!:; is a queS!tion upon which this Depal:'tment will abstain from giving its advice. The workmen's Compensation Law has established in the Heferees and Oompensation Board
a special tribunal for the determina:tion of questions of thts character. For this Department to give its advice on such a question
would, to sa.y the least, prove in many cases most embarrassing in
the event that the Referee or the Board was inclined to a contrary
view.
The injured employe should consult fhe person with whom you
carry workmen's compensation insura~ce, and, in the event that
he fails to aid>juS!t the matter to his satisfaction, file a Workmen's
Oompensation Claim Petition, and pmsue such other course · as
the Workmen's Oompensa.tion Law requires.
Very tr:uly yours,
FRANK M. HUNTER,
Deputy Attorney General.

STATE HOSPITAL.
A sum of money paid by an injured miner for treatment in the State Hospital
for Injur~d Persons at Shamokin should be '_returned to him.
'

Office of the Attorney General,
Harrisburg, Pa., August 27,. 1920.
Hon. W. C. McConnell, President State Hospital for Injured Persons
of the Treverton, Shamokin and Mount Carmel Coal Fields,
Shamokin, Pa.
Sir:

This Department is iu receipt of your letter of recent date
~tating that a man injured in the Scott Colliery of the Susquehanna
Oollieries Qompany was a.dmitted to your hospital o~ the date of his
injury, February 27, 1919, and discharged therefrom July 19, 1919.
Within two w1~eks after his admission he paid to the hospital the
sum of $75.0Q for his treatment. On April 23, 1919, his employer,
in accordance with the provisions of the Workmen's Compensation
Act, paid to the hospital the sum of $75.00 for his treatment during
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the period prescribed by that Act. The patient has asked
amount which he paid be returned to hlm and you inquire
this should be done.
The Act of June 13, 1907, P. L. 699, providing for the
and management of yiour hospital provides, inter alia, as
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whether
erection
follows:

"Section 9. That this hospital shall be specially devoted to the reception, care, and treatment of persons
injured in . and about the mines, workshops, and railroads, and - all other laboring men: Provided, however,
That no person shall !be admitted for treatment to said
hospital, to the exclusion of the classes herein stated,
and who has not contracted injuries in or at the coal
mines1 railroaos, or workshops rmbracPd within the
limits of the aforesaid coal fields.
"Section 10. The trustees of the said hospital may,
from time to time, charge any patient, other than the
classes named in section nine of this act, ai; amount
sufticitnt to cover the cost of treatment."
The Act of June 14, 1887, P. L. 399, provided for the erection and
man.1gement of a State Hospital fOl' Injured Persons of the ]\fiddle
Ooal Field. In c:onstruing Sections 9 and 10 of that act, which are
identical 'vith the Sections of the Act of 1907 which I have quoted1
Attorney General Ilrown said:
"Within the excepted c1asses (i.e. the classes named
in section 9) services rendered following his injury must

be given free."
Opinion!:i uf Attorne.v Gener:ll 1!115-16, 575.
\Ve agree "\\ith this interpretation. In the case which you have
,;ubmitted it seems apparent tjlat the patient did not intend"to make
a contribution to the hospital, as he might have done under Section
l 1 of the Act of 1907, but intended to pay for the service which had
been rendered to him, and I therefore advise you that you should
return to him the sum of $75.00 which he has paid.
Very truly yours,
GEORGE ROSS BUI,L,

Deputy Attorney General.
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STATE HOSPITAL FOR THE INSANE AT DANVILLE.
The Treasurer of the Hospital may be a member of the Board of Trustees.

Office of the Attorney General,
Harrisburg, Pa., September 22, 1920.
Mr. Hi. T. Hecht, Secretary1 BoaJ.•d -of Trustees of the State Hospital
for the Insane, Danville, Pa.
Dear Sir: This Department is in receipt of your communication
of the 15th irn;tant, asking to tie advised whether the office of the
'Ireasurer of the State Hospital for the Insane at Danville may be
filled hy a member of- the Board.
There is no general n,ct covering the question submitted by you.
Whether an officer of a State institution may be one who is at the
&ame time a member of the Board of Trustees ·o r Managers, depends
upon the terms of the statute creating the institution, and providing
for its government and admfoistration.
The Act of March 27, 1873, P. L. 54, as amended by the Act of
June 7, 1913, P. L. 460, entitled "An Act to organize the State Hospital forr the Insane at Danville, and providing for the government
and management of the same," provides in Section 1 thereof, inter
alia, 3JS follows :
"That the Governor shall nominate and, by and with
the consent of the Senate, appoiut nine persons to be
rtrustees of the said institution, who shall be a body
politic or corporate by the name and style of the Trust·
ees of the State Hospital for the Insane, at Danville,
Pennsylvania', and shall manage and direct the concerns
of the institution, and make a.11 necessary by-lams and
regulations not inconsistent with the constitution and
laws of the Commonwrealth ... . .. imd shall serve without compensation ...... Said trustees shall have entire
charge of the management, . government, and control of
the institution; ...... The trnstees shall als·o appoint a
treasurer, who shall give bonds to the Commonwealth
for the faithful di:;;charge of his duties; they shall determine his eompensatiQn for services, also the salaries of
othn otlicers nnrl assistants "'110 may be necessar~y for
the just and economical arlministra:t.ion of the alfairs
of said hospital."
A careful cc•mdderation of the above provision leads me to the
conclusion that there is nothing therein which must necessarily be
co~strued as inhibiting the Board from selecting one of their own
number as Treasurer, and who could continue to act in both capacities. In my opinion, it is a matter within the sound discretion of
the Board. We must presume that for the Treasurer to be also a
mmnber of the Board would not be contrary to the puhlc policy,
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for the reason that the statutes relating to the creation and management of various State institutions in some instances expressly direct
that the Treasurer shall be a member of the Board charged with the
management thereof.
A recent instance of thiR is seen in the Act of July 25, 1913i P . L.
1311, estahlishing the State lndustrial Home for Women.
SpPcifically a nswering your question, you are, therefore, advi!:;ed
that the Treas urer of the State Hospital for the lnsane at Danville
,may be a member of the Board of Trustees.
Very truly yours,
EMERSON COLLINS,
De[>Uty Attoniey General.
STATE HOSPITAL FOR THE CRIMINAL INSANE AT FARVIEW.
The Hospital is without authority to sell brick produced by its inmates to the
.l)Jast Stroudsburg HospitaJ.

Office of the Attorney General,
Harrisburg, Pa., November 23, 1920.
Honorable Henry F. Walton, Chairman, Board of Trustees, State
Hospital for the Criminal Insane, Farview, Pa.
Sir: The question has been submitted to the Attorney General
whether the State Hospital for the Criminal Insane, at Farview, may
lawfully sell brick manufactured by its inmates to the East Stroudsburg Hospital.
The powers of the said State Hospital for the Criminal Insane at
Farview to sell the products of its inmates are such as arises from
the Act of May 28, 1907, P. L. 290, as a mended by the Act of June
19, 1913, P. L. 530. Section 3 thereof, as amended, reads· as follows:
"Supplies, manufactured articles, goods and products,
so made, manufactured, or produced, shall not be sold
or exchanged to any person, firm, copartnership, unincorporated association, or corporation, except as otherwise herein provided; JJut the same may be made subject to sale or exchange to any institution within the
confines of the Commonwealth which is maintained by
the State, wholly or in part, wherein the insane feebleminded, and epileptic persons are confined; and 'articles
the product of t he individual skill a nd labor of the inmates of any such institution or hospital, and the produce of such small individual plots of ground as may be
assigned to such inmates and cultivated by them, may
JJe sold and the prnc0eds given to such inmates or used
for their benefit, or paid at their request 'to their
families."
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·It will be seen that by virtue of the foregoing provision an institution to which the products· of the Farview Hospital may be sold or
exchanged is one "maintained by the State, wholly or in part, wherein the. insane, feeble-m}im,ded, and epileptic persons ptre confined."
The 1Stroudsburg Hospital manifestiy does not fulfill this requirement, notwithstanding the fact that it may receive State aid.
It is not to be deemed one wherein the "insane, feeble·minded and
epileptic persons are confined" within the intent and requirement of
the Act. It is ·a Hospital supported by public contributions, aided
by State appropriations, operating without profit, and rendering the
usual work of a general hospital.
The clear intent of the above quoted provision of the said Act of
1907, as amended 'b y the said Act of 1913, is that the products of
insane asylums may only be sold to or exchanged with other like
institutions.
In an opinion by Deputy Attorney General Hull to the Secretary
of Agriculture, under date of August 26, 1920, holding that the Farview Hospital could not sell tile to farmers, it is pointed out that
the purpose of the Legislature in restricting the sale of the products
of insane asylums was kindred to a corresponding restriction in the
Prison Labor Act of 1915, and that the principle laid down by Attorney General Brown in construing the Act of 1915, holding that,
however great 'the advantages might be to enlarge the scope of the
same, it must be kept within the legislative mandate, applies in the
case of the Act relating to the employment of inmates of insane
asylums.
I am, therefore, led to the conclusion, and so advise, that the State
Hospital for the Criminal Insane at Farview is without authority to
sell brick produced by its inmates to the 'East Stroudsburg Hospital.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.

MISCELLANEOUS OPINIONS
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MOTHERS' PENSIONS.
The requirement of the proviso of section 2 of the Mother's Pension State Allotment Act of June 18, 1915, P. L. 1038, that counties desiring to avail themselves
of the benefit of the system must make their appropriations within a period of one
year after the approval of the bill, was a condition attached to the appropriation
and not to the system, and was repealed by the Act of June 29, 1917, P. L. 664,
which omitted this requirement.

Office of the Attorney General,
Harrisburg, Pa., January 3, 1919.
Miss l\fary Rogne, State ~uperviso1, Mothers' Assistance !i'nnd,
Harrisburg, Pa.
.Madam: Tlds Depm·tm11nt is in r11ceipt of yonr communication of
the 25th nltimo, nsking snhstantially whether a county can now come
into the system provirleil by the Act of April 2!), 1913, P. L. 118,
rntitled:

"An act applicah]e to all counties of this Common. wealth, to provide monthly payments, as approved by
the trnstl'es, to inrliirent, wMowed, or abandonPCI
mothers. for T;'artfal support of their children in their
own homes. The manner of appointment of the trustees;
the administration of the trust; amount of appropriations, proportioning appropriatiom, co-ordinate appropriations; amounts to be paid, form of records, eligibility, penalties, arid reports, as set forth."
·
as nmended, and rec11iYe a proportionate share of the appropriation
mad.e for the pmposes of that statute, by the Act of June 29, 1917,
P. L. 664.
The system whereby State moneys was apnropriated to inifigent.
widowed or ahandoned mothers for the partial support of their children in their o\vn homes. originated in this State by the Act of
l 913 above referred to. The sys/tern was based upon county units,
and by Section 2 there was appropriated the sum of two hundred
. thouc;;and dollars to be apportioned to the wunties arc-0rding to their
: respective populationl'i; the State Treasurer being required to place
the proportionate amount of the entire appropriation to the various
'. C'Ounties to the credit of the trustees. The section further provided
as follows:
(481)
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"Provided, however, That no cou.n ty, through their
trustees or otherwise, shall receive their allotment of
the State's appropriation unless an equal amount h?s
been provided by the government of such county desiring the benefits under this act."
Under the above provision, any county could come into the syi;~.em
by approprinting. from the county's funrls, an amount e<]n:il ~o the
Flllm allotted to it hy the State Trcnsurer, and this could be done
at rr.ny time, for there was no expresi: ; restriction; and the 1.itle to the
art exprf,~1<1y. FJtnte<l it was applicHhle "to an counties of the Commonwealth ."
'l'he ori!.!ina l statute was extemdvely amended by the Aet of Jime
18, 1915, P. I~. 1038. By Section 2 of this latter act, amending Sec- ,
tion 2 of the original law, a new appropriation was m~1il<' of onr
hundred thousand dollars, and one hundred and fifty thornmnd dollars of the unexpended balance of the appropriation made for thii;
purpose in 1913, was reappropriated. This section provided that.:_
"The moneys hereby appropit'iated and reappropriated
shall be paid to and apportioned among the counties of
the Commonwealth according to the following claFJsii.fication :" (Then follows a <livisio,n of th e <>ounties of the
State into six classes based up·on population.)
And after providing, as in the original act, that the State 'l'reasurer
should place the proportionate amount of the entire appropriation
to the various counties, enacted as follows:
"Provided, howe,·er, That no county, through its
trustees or otherwise, shall receive its allotment of the
State's appropriation unless an equal amount has been
provided by the government. of such county desiring the
benefits under this act, within a period of one year after
pa8sage and approval of this bill."
There can be no doubt that, under this language, counties desiring

to participate in the appropriation of 1915 must have availed themselves of it within the time indicated in the amendment.
In 1917, By the Act of June 29, P. L. 664, a new appropriation of
Four hundred thousand dollars was made to carry out the provisi.ons of the Act of 1913, as amended, and Section 3 of this Act of
1917, like that of the original act, contained the provision that"~ o ~ounty, through its tn1stees or otherwise, shall
receive its allotment of the State's appropriation unless
~n equal amount has been provided by the county desirmg the benefits under this act."

No one year limitation, as contained in the Act of 1915, appears
in thii:; latter statute; nor doe$ the Act of 19l 7 undertake to enlarge
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(Ir restrict the operation of the limitation period incorporated by the
Act of 1915. As the title of the Act of 1917 indicates, the statute
undertakes to do nothing more than to make an appropriation and
to create the additional offices of Assistant State Supervisors. The
disposition of your inquiry, therefore, resolves itself into a construction of the foregoing provision of the Act of 1915. Is that provision a continuing enactment, intended to be permanently operative
as part of the system, or was it a condition attached to the appro·
priation which ended with it?
I am of the opinion that this one year limitation, contained in the
Act of 1915, was a condition attached to the appropriation, and that
it ceased to exist on June 29, 1917, when the Legislature intended
the unexpended balance of the l!ll5 appropriation to lapse and the
1917 appropriation to take its place.
If this provision were to be construed as a part of the continuing
provision of tlw statnte, and a permanent element of the mothers'
assistaric(' system, then a conclusive intent must be imputed to the
Lt>gislature, that it wished to exclude eYery county in the Common-wealth, permanently, from coming into the system unless it would
so come in before the expiration of one year after the passage of
the Act of 1915. This, to my mind, is not a reasonahle imputation.
The act was intended for the ben('fit of the whol(' State and so the
title of the original statnte expressly provided; and no good reason
can be found w:bich would justify the LPgislature in permanently
excluding all counties which did not come in within a certain li11lited
time. Moreover, by the amendment of 1915, it was expressly provided that the general field organizer shall"visit the o·flicer of those counties who do not avail
themselves, in behalf of their counties, of the funds appropriated under this act, for the purpose of explaining
the provisions of this act to those concerned, in counties
which have not taken advantage of the act; and asSisrt
the county commissioners, upon the ac<:eptance by them
of the provisions of this act, in the organizati._on of
mothers' assistance boards."
Ce.rtainly the Legislature did not mean that these activities of
the general field organizer should continue only for the term of one
year after the act was passed. Many reasons might exist which
would render it unwise for a county to appcropriate a sufficient
amount to enable them to come into the system within a year after
the Act of 1915. ·what reason. can justify an imputation that, under
Ruch circumstances, the indigent, widows and mothers living in such
counties should never be permitte,d to participate in the financial re·
lief provided by the statute. It is more consonant with r eason to
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confine the limitation to its strictest bounds, ap.d to give the benefits
providerl hy the statute the widesrt application possible.
That this provision of the Act of 1915 is a limitation on the appropriation, and not an integral and permanent i;iart of the system, is
further evidenced by the wording of the section itself. It appropriates a certain amount of money and provides that the money
thereby appropriated shall be paid to and apportioned among the
(·otmties of the Oommonweialth "according to the following classificntion," as there stated. Certainly no one would seriously contend
that this classification was anything other than a condition attached
to the appr9priation and existing only so long as the appropriation
Pxisted, and this waR the construction which the Legislature in 1917
gave the provision, because they expressly provided th•at the money
appropriated in 1917 should he apportioned·
"according to the classification contained in Section two
of the act approved the eighteenth day of June, one thousand nine hnndred and fifteen."
In other words, they re-enacted the classification and continued it
a:-; a condition of the appr.opria.tion of HH 7. And just so is the
paragraph which follows the cJassification attached to the approtion.
A comparison of the sections of the Acts of 1913, 1915 and 1917
conclusively shows, fo. my mind, that the conditions precedent to
counrtiPs wif'hing to aYail themselves of the State appr:opria.tion we.re
conditions atfached to and co-existing with the appropriation itself.
In Section 2 of the original act the condition that counties shall receive their allotment upon an appropriation made by them equal in
amount to such allotment is contained in a proviso to the sentence
which appropriates the State fnnd, and it is a rule long settled in the
interpretation of' statutes that a proviso will not, in the absence of a
clear intent to the contrary. he construed aR hroader in snhstance or
durai·ion than the provi&ion to which it is attached.
In 2 Lewis'
8u.thcrlci11d Strrtutory Oon8tru,otion, p. 673, para. 35'2"The natural :md nppropriate office of the proviso being to restrain or qualify some preceding matter. it
shonld be confined to what precedes 'it unless it clearly
appears to have been intended to apply to some othPr
matter. «· * -x- It slwuld be constrneil with reference to
the immediately TffPceding parts of the clause to which
it is attached. In other words, the proviso will be so
restricted in the ahRence of a11ything in its terms, or
~he snhject it deals with, evincing an intention to give
it a broader effect."
Likewise, in the Act of 1917, the limitation is in the form of a
proviso to a clause dealing with a pirurticular appropriation, and
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under the rule above cited, a proviso, in the absence of a clear intent, cannot have a duration longer than the provision to which it is
a lim:i:tation; and certainly the Legislature, in 1917, considered the
proviso as attached to the particular appropriation, for the titfo of
the act states their intent to do nothing o1:her than make an appropriation and to create the offi.ces of assistant supervisors, and, obviously, the proviso could not ·be to the latter proposition.
Every doubt should be resolved in favor of the broad application
of the act, and I am ·of the opinion that the provision of the Act of
HJUi, providing that counties musrt come into the sysltem within one
year after the passage of that act, ce11sed to exist upon the approval
of the Act of 1917, and is therefore not operative at the present
ti.me.
You are acc0irdingly advised that a county can, at this time, come
into the syste-m provided for the relief of indigent widowerl mothers,
.or those indigent mothers whose husbands are insane, and avail itself of the State appropriation.
Very truly yours,
JOSEPH L. KUN,
Deputy Attorney General.

PER DIEM COMPENSATION.
Officers and Employes of the General Assembly, chosen at the 1917 . Session
who are unable to return at the beginning of the 1919 Session, by reason of
their service in the Army and Navy of the United States are entitled to their
per diem .compensation as returning officers and employes of the 1919 Session for
ten days, or until their successors are chosen and qualified, but are not entitled
to mileage.

Office of the Attorney General,
Harrisburg, iPa., January 17, 1919.
Mr. W. Harry Baker, Secretary, Senate of Pennsylvania, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your communication
of the 10th inst. asking whether those officers and employes of the
General Assemblv, who were elected and employed during the Session
of 1917, and wh~ are now unable to return for the performan ce of
their duties during the Session of 1919 because they are engaged
in the military or naval service, are entitled as returning officers to
the per diem compensation and mileage prescribed by law.
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Legislative officers and employes are chosen, and their compensation and mileage prescribed, by the Act of June 17, 1915, P. L. 1021.
Section 2 of that statute provides, inter alia, as follows:
"All officers and employes of the General Assen;ibly
shall be elected or appointed in the odd-numbered years,
at the opening of each regular biennial session, and
shall serve until ten days after the opening of the next
General Assembly, or until their successors are selected
and have qualified."
Section 3 provides a per diem compensation for each offiicer or employe; and Sections 4 and 5, respectively, enact as follows:
"Section 4. All the officers and employes provided
for in this act shall return, as such, to the next regular
biennial session of the Legislature following that for
which they were elected or appointed ; and those who
shall not be re-elected or re-appointed, or elected or appointed to some other office in the Legislature, -shall be
allowed their r egular per diem compensation,- except
the assistant clerks, assistant librarian, assistant
resident clerk, journal clerks, assistant journal clerk,
reading clerks, assistant reading clerk, executive clerk,
desk clerk, and message clerks, who shall each receive
ten dollars per diem, and the clerk and the stenographer
to the President, who shall each receive seven dollars
per diem, for ten days, or until their successors are duly
elected or appointed and have qualified.
Section 5. That each of the officers and employes authorized by this act shall be entitled to mileage for each
regular biennial, special, or extraordinary session of the
Legislature, and as returning officers, at the rate of ten
cents per mile to and from their homes, to be computed
by the ordinary mail-route between their homes and the
State Capitol."
It therefore appears that the officers and employes of the General
Assembly ·are chosen for a definite term which, under Section 8, was
to commence on the day when said officers or employes were sworn,
and actually entered upon the duties of their employment, and to
expire ten days after the opening of the General 1Assembly next
following that at which they were chosen; or, until their successors
are selected and have qualified.
In an opinion of Attorney General Carson, dated April 7, 1909,
(Attorney General's Reports 1909, 1910, page 62) he held, construing
a similar statute, that the compensation of the legislative employes
did not provide for the payment of a per diem for each day's service,
but a per diem for each session.
Deputy Attorney General Trinkle held (Attorney General's Reports
1911-1912, page 313), that where an officer was duly appointed and
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qualified according to law and invested de jure with the title to such
office, he was entitled to the compensation provided by law during his
continuance in office notwithstanding he was incapable of perform'
ing his official duties by reason of involuntary disability, and that
in cases where there exists no law or regulation authorizing the discontinuance of the statutory compensation during disability, the
only remedy is removal or dismissal of the officer, according to law.
I am of the opinion that the reasoning in that case applies iin the
present instance alike to ~fficers as well as employes of the General
Assembly who are required to return to the session of 1919. ·They
were chosen for a term which was not to expire until ten days after
the session at which they were chosen, or until their successors qualified; and, their compensation was not predicated upon actual service, but upon the time for which they were selected. In case of
their favoluntary disability, by reason of absence or otherwise, to
perform their duties, they are still entitled to their compensation,
and this continues until they :have been dismissed or removed according to law, or until their successors have been duly chosen and
qualified.
,
As to their mileage, however, a different situation· is presented.
Mileage presumes an actual expenditure by the officer or employe,
the term is thus defined in Bouvier's Law Dictionary as follows:
"A compensation allowed by law to officers for their
trouble and ezjlenses in traveling on public business". '"
In United States vs. Smith, 158 U. S. 346, 39 L. Ed. 1011, it was
stated as simply "a reimbursement for traveling expenses". The term
implies a reimbursement for an actual pecuniary expenditure on the
part of the offilcer or employe. If no such expenditure has been made
by such person, there is nothing for which reimbursement can be
made.
I have, therefore, to advise you that the officers and employes of
the General Assembly chosen at its session of one thousand nine hundred and seventeen, who are unable to return at the beginning of the
session of one thousand nine hundred and nineteen, by reason of their
service in the Army and Navy of the United States, are entitled to
. their per diem compensation as returning officers and employes· for
the ten days during the session of one thousand nine hundred and
nineteen, or Ullltil their successors are chosen and qualified. Such
officers however, are not entitled to mileage.
Very truly yours,
WILLIAM M. HARGEST,
De'JYUtY Att<>rney General,
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SALARIES.
The Resident Clerk of the House of Representatives is paid a yearly salary,
and the salary of a retiring Clerk is computed on a monthly basis to the date
of his retirement and the salary of bis successor is computed upon the same
basis from the date be qualifies.

Office of the Attorney General,
Harrisburg, Pa., January 29, 1919.
Thomas H. Garvin, Esq., Chief Clerk, House of Representatives,
Harrisburg, Pa.
, Dear Sir: This Department is in receipt of your letter of the 28th
inst., stating that the successor to William S. Leib, Resident Clerk
of the House of H.epresentatives, was appointed on January 2?, 1919.
You ask what pay Mr. Leib is entitled to, and when the pay of his
successor should begin.
The Act of June 7, 1915, P. L. 1021, creates, among other positions,
that of Resident Clerk in the House of Representatives. Section 2
of that Act provides:
"All officers and employes of the General Assembly
shall be elected or appointed in the odd numbered years,
at the opening of each r egular biennial session, and
shall serve until ten days after th e opening of the nemt
General Assernbly, or itntil their successors are selected
and have qua'/Jified."
I am of opinion that, under the provisions of the Act of Assembly
just quoted, the salary of Mr. Leib should end with the 27th day of
January, 1919, and that lie should be paid up to that time.
I assume that Mr. Leib has been paid by the calendar month, and
in that event he would be entitled to twenty-seven thirtieths of the
monthly salary for the month of January.
I am of opinion that the pay of the successor to Mr. Leib should
be computed from the time he is selected and qualified. In coming
to this conclusion I am not unmindful of the opinions of this Department in which we have held that the per diem compensation to certain officers and employees was a per diem for the session, and did
not depend upon the time when the officer or employe entered upon
his duties.
The situation with reference to the Resident Clerk is different.
He is not paid a per diem. He is paid a yearly salary. The Legisla~
ture has appropriated $7200 for the two years beginning June 1, one
thousand nine hundred seventeen. If Mr. Leib's compensation were
to end January 27th, the day when his successor was selected and
qualified, and the successor's compensation were to begin January
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6, the appropriation of $7200 would not he sufficient to pay for the
overlapping time.
To further illustrate, suppose the successor to Mr. Leib should
serve one month and resign. His successor would then be elected.
Suppose that encumbent should die before the end of the session
and another Resident Clerk be elected, there might be three persons
acting as Resident Clerk during the same session, and if the rule
obtained that the salary for each began at the beginning of the
session, there would be an overlapping three times from the beginning of the session until each person was actually qualified.
The salary is attached to the office and not to the incumbent of
the office; and therefore I am of opinion that it begins when the incumbent qualifies.
Very truly yours,
WILI,IAM M. HARGES·T,
Deputy Att<Yrney Gen~al .

•

APPROPRIATIONS-LAPSE.

Where the state _by a formal contract has committed itself to the payment of
moneys out of an apropriation within the two fiscal years for which the appropriation was made, so much of the appropriation as ·is necessary to carry out
the contract does not lapse at the end of two years, even though it has been
found inadvisable to begin the work until after the expiration of the two fiscal
years for which the appropriation was made.

Office of the Attorney .General,
Harrisburg, Pa., February 14, 1919.
Secretary Public Service Commission, Harrisburg,
Dear Sir: Your favor of the 6th inst., addressed to the Attorney
General is at hand.
You ;lsk whether '80 much of the appropriation made under the
Act of July 25, 1917 (Appropriation Acts 293) which covers a contract made prior to June 1, 1919, will lapse if it be specified that
the work eliminating such grade crossings shall not be commenced
during the war, or at a date prior to June 1, 1919.
This Department has held that if "a contract be let within the
period for which the appropriation is made, although the work be
not completed within that period, the money appropriated is available to carry out such contract." (Opinions of Attorney Generai
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1913-1914, page 348). In another case it was held that an appropriation to the Gettysburg Memorial Commission would not lapse
where the Commission made a contract for the building of a memorial prior to- May 31, 1909, but was not able to make a contract for
the bronze tablets .to be placed on said memorial prior to that date.
It was held that the Commission could retain a sufficient sum for the
purpose of supplying the bronze tablets, even after the two fiscal
years expired.
I am of op_inion that where the State by a formal contract has
committed itself to the payment of moneys out of an appr_opriation
within the two fiscal years for which the appropriation has been
made,' so much of the appropriation as is necessary to carry out the
contract does not lapse at the end of the two fiscal years, even
though, under the exigencies of the case it has been found inadvisible to begin the work until after the expiration of the two fiscal
yt>ars for which _the appropriation was made.
I therefore advise you that if the Public Service Commission
enters into a specific contract for payment out of the appropriation
for $200,000 for the elimination of grade crossings and provides
that the work shall not be begun during the war, or at a date prV>r
to June 1, 1919, so much of said appropriation as is necessary to
carry out sa,id contract :will not lapse but will be available after
the two fiscal years have expired.
Very truly yours,
WILLIAM M. H.AlWE;ST,
Deputy Attorney General.

STATE BOARD OF FILM CENSORS.
The State Board of Motion Picture Censors is not required by the prt'visions of
the Act of May 15, 11915, § 26, P . L. 534, to grant a re-examination of a film on
the application of any person other than the original applicant.
However, the discretion of the board is wide, and they may recall their approval
of the film and grant a re-ex~mination at the request of the present owner.

Office of the .Attorney General,
Harrislmrg, Pa.. , February 26, l 919.
Frank R.. Shattuck, Esq., Ohairman State Board of Censors, 1025
Cherry StreP.t, Phil[ldelphi~ , .Pa.
Rir: Yours, submitting to the consideration of the Attorney
General the application of John McAleer, Manager of the Universal
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Inco:rporated, of Pittsburgh, Pa., for a third review

by your Board of moving picture film entitled, "The Heart of

Humanity", duly received.
I understand the facts in this case to be that this film, "The Heart
nf Humanity", was reviewed lb~ the Board of Censovs on the application of the Interstate Films Company, 1304 Vine Street, Philadelphia, Ba., V. R. Carrick, Manager, and approved on co~dition that
certain eliminations were made. This order was made on the seventeenth of January, 1919.
On· the tenth of February, 1919 a ,r e-review wias granted on the
:1pplication of the same pe11s on and certain eliminati'Ons were ordered
u.nd agreed to in writing by V. R. Carrick, Manager of the Interstate
l~ilms Company, Incorporated, and that the picture has been so
exhibited and shown ,as "Approved by the Pennsylvania State Board
of Censors."
On February 19, 1919 the present applicatiOOl! for a third review ot
this film, "The Heart of Humanity," wais presented to the State
Board of Censws, by John McAleer, Manager of the Univer.s al Film
Exch'anges, having h1:>adquarters a.t '938-940 Peim Avenue: Pittsburgh, Pa., a:n entirely different person and representing an entire( ifferen.t corporation than the one who firat submitted the picture
estion for the approval of the Board.
questfon you sulbmit to this Department is whether under the
isions of the Act of May 15, 1915, creating the State Board of
;ensors and defining their powers' and duties, you are required in this
case to re-open y!our a[~proval and · findings ais rto the film, "The
Heart of Hul:nanity," and grant a third hearing on the appliarution
:yf a person who was a stra:nger to the two predom; applica.tions for
1111proval of this film.
The Section of the Act of May 15, 1915 as 'to re-examination
:rnd .appeals, Section 26, is in these wo·rd!s:
1

"If any elimination or d1sapp•r 'ovaJ of a fi1m, reel
or view is ordered by the Board, the person sulbmitting such film, reel or view for examinia;tion wilJ re
ceive immediate notice of •mch elimination or disapproval, and, if appealed flrom, such film, reel or view
will be promptly ~&examined, in the pi'eRence of such
person; by two ·Or more members of the Board, and
the same finally approved or disapproved after such
re-examination, with the right of appeal fro:i;n the decision of the Board to the Court of Common Pleas of
the proper County."

In this section it is expressly provided that the re-examination shall
be in the presence of the person who made the original application.
This would imply · that the application for .re-examination must be
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made by the per.son who fil'Slt subm:iitted the particular film in
question.
You are, therefore, a.dvised that the State Hoa,rd of C.ensors is
not required by the provisioilJs of the Act of May 15, 1915 to grant
a third examinaition of thi1s film, "'])he HeJar1t of Hu;Illaillity," on the
application of John McAleer, who was not a party to the original
application.
But as you w:ere adv.iised by this Department on July 25, 1917, the
discretion of the State Bo,a.rd ·Of Censors i.S1 widie. In that opinion
you were advised that although the Act wias silent on the subject,
you could recall your approval of a film.
I quote the followtl.ng from ·t he opinion :
"UndPr Hection 26 of the Act a film disapp~·oyed ·b~
thP B<1ard musrt be re-examined, if the request be made,
and certainly the Board at ifa o'vn insfance, could do
that which it might be compeJled to perform; but if the
Board may rPconsider its dis1approval, why not its apprnV'ltl? It mn.y err in the one iusta.nce as well as in the
other and the harm which may ensue an approval may
be infinitc>ly greater than that which would result from
an c>rronpous disapproval. In the first eru;;e the fodivicl11al mav be harmed hut in the latter instan~e it is the
pul1lic that would suffer.
Statutes al'e to bP construed so as to advance the result sought to 1be attaiI!_ed and no irutent is to be imputed
to the Legislature hostile to the purpose for which the
Act was designed. Unless rights have accrued or intervened following such approval, which a recall would disturrb, your authority is clear.
The rule of law stated in Throop on ·Public Officere,
Section 564, is in point. It is there said :

'It has beell! held, in several cases, that where a quasi
judicial power has been exercised, upon which a private
individual has acquired rightJS, the rule is the same, _a s
where a judgment has been rendered by a court of inferior and limited jurisdiction; that is that the officer
or body can exercise the power only once, and cannot
afterwards alter his or its decision.'
It follows that a dedsiou may be altered when no
such rights have been acquired."
It would seem, therefore, in the present case that while the State
Board of Censors cannot be compelled to grant a third examination
of this film, "The Heart of Humanity," they have the po.wer to do
so in the exercise of the discretion c-onferred upon them. This di&
cretion has been held by the Supreme Court in the following cas~
to be wide and the State Roard of Censo,r s is lialble only for aibuses
of the same.
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Buffalo Br(J/Y/,ch Mutual F'ilm Gorp. v. Breitinger, 250
Pa._. p. 225.
In the matter of the F'ranklin F'ilm Mfg. Corp., 253 Pa.,

p. 423.
I encl0tse the three applications and the findings of the Board, and
letter you left with me.

Very truly yours,

•

WILLIAM I. SWOOPE,
Deputy Attorney General.

PRACTICE OF DENTISTRY.
Unless prohibited by the rules of the Den.ta! Council, the State Board of Dental
Examiners may hold special examinations.

Office of the Attorney General,
Harrisburg, Pa., February 27, 1919.
Dl'. Alexander H. Reynolds, Secretary, State Board of Dental Examiners, Philadelphia, Pa.
Sir: There has been received by this Department your letter of
the 25th instant, requesting 'a n opinion as to whether your Board
may give a special examination to an applicant for a license to practice dentistry.
'rhe first section of the Act of May 7, 1907, P. L. 161, regulating
and defining the powers ,a nd duties of the Dental Council and the
State Board of Dental Examiners, provides that the Dental Council
shall supervise and provide rules in conformity with the provisions
of this Act for the examination of all applicants for license to practice dentistry in this Commonwealth.
The second section of this Act, as amended by the Act of May 3,
1915, P. L. 219, provides that the Dental Council may authorize the
State Board of Dental Examiners to examine any person who has
made application to the Dental Council for a license, 'paid the proper
fee, submitted proofs as to age and moral character, and presented
a diploma from 3, reputable educational institution maintaining a
three-years' course in dentistry.
The iliird section provides that the Board ·of Dental E xaminers
may make all necessary rules, regulations and by-laws concerning
the transaction of its business, subject to the approval of the Dental

Council.

,·
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The fourth section provides that for the purpose of examining
applicants for license special meetings of the State Board of Dental
Examiners may be held, th~ time and place to be fixed by the Board.
y;ou are adyi~;ed that the Act of 1907, as amended by the Act of
19Hi, exprm;sly authorizes the State Board of Dental T<Jxaminers to
hold speciial examinations. You are further advised, however, that
1t.e State Board of Dental Examiners is subject to the rules of the
Dental Oouncil providing for the examination of applicants to practice dentistry. Unless the rules of the Dental Oouncil prohibit it,
there is no objection whatever to your Board holding such special
examination.
Yours very truly,
ROBERT 8. GAWTHROP,
First Deputy Attorney General.

WASHINGTON CROSSING PARK PROPERTY INSURANCE.
The Washington Crossing Park Commission cannot take over policies of insur·
ance carried by former owners of property which has been acquired by the Com·
mission for the State.

Office of the Attorney General,
Harrisburg, Pa., March 13, 1919.
Mr.•T. Edward Moon, Secretary of the Washington Crossing Park
Commission, Morrisville, Pa.
Sir: There was duly received your communication of the 11th
inst. to the Atto,r ney General, asking to be advised relative to the
insurance on the property acquired by the Commonwealth at. the
·washington Crossing Parle It appears from your communication ·
ihat certain of this property had fire insurance policies thereon at
the lime of its acquisition by the State.
The Act of May 14, 1915, P. L. 524, provides for the creation of an
Insurance Fund and for the payment therefrom of the cosit of replacing, restoring, or rebuilding any property owned by the State,
damaged or destroyed by fire or other casualty. Under Section 7
it is made unlawful to place any insurance on State-owned property,
the term of which will extend beyond December 31, 1920, and that
only in such diminiRhing amounts ai;i is therein prescribed.
The property owned by the Commonwealth at the Washington
Crossing Park comes within the terms of this Act. In an opini<>n
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of this Department to the Superintendent of Public Grounds and
Buildings, of the 12ith inst., rendered by the writer hereof, it was
pointed out and held that by virtue of the provisions of this Act, no
outside insurance whatever can be carried by the State Oil any property which it acquired subsequent to the date of its approval. · It
follows from that ruling that the State, or the said Washington
Crossing Park Oommission acting for it, cannot take over the policies
of insurance which the former owners of the property may have had
thereon at the time of the transfer ~f the property to the Commonwealth. That; in effect, would plainly be "to purchase, obtain or
secure" insurance on property acquired ·by the State after the passage of the said Act, which as held in the above cited opinion, is inhibited under Section 7 thereof.
You are therefore advised that the Commission canno.t take over
for the Oommonwealth, o;r for its use, the policies of insurance
carried by the former owners of the property which ·has been acq11ired by the State at the Washii:igton Crossing Park, protection
thereon against loss by fire being now such as is provided pursuant
to the foregoing Act.
Yours very truly,
EMERSON COLLINS,
Deputy Attorn13y Gen.eml. '
HUNTINGDON REFORMATORY.
The Act of June 19, 1911, P. L. 1059, pertaining to paroles by courts from
jails and workhouses, does not apply to the Pennsylvania Industrial Reformatory
at Huntingdon, or authorize paroles therefrom pursuant to its provisions.

Office of the Attorney General,
Harrisburg, Pa., April 21, 1919.
John D. Dorris, Esq., President Board of Managers, Pennsylvania
Industrial Reformatory, Huntingdon, Pa.
Sir: There was duly received your communication of the 10th
inst., to the Attorney General, requesting an opinion as to whether
the courts have power under the Act of June 19, 1911, P. L. 1059, to
grant paroles from the Pennsylvania Industrial Reformatory at
Huntingdon. The said Act authorizes the Judges of the Courts ~f
Quarter Sessions and the Courts of Oyer and Terminer of the
,several judicial dUitricts of the Commonwealth
"to release on parole any convict confined in the county
jail or workhouse of their respective districts- and ,place
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him or her in charge of and under the supervision of
a designated probation officer."
They are further empowered to recommit to the jail or workhouse
any convict violating his parole, and to reparole and again recommit.
The Act, however, provides relative to recommital, that
"this power shall not extend beyond the limit of the
sentence which shall have been first imposed upon the
prisoner."
A eareful consideration of the Act of 1911, together with the Act
of April 28, 1887, P. L. 63, providing for the establishment of the
Pennsylvania Industrial Reformatory and the method of imprisonment thereat, leads to the conclusions that the Act of 1911 does not
extend or its provisions apply to that Institution. This Institution
is not a jail, neither is it a "workhouse" within the co~on usage
and meaning of the term workhouse. Its primary purpose is reformatory, not punitive, since it seeks to reform rather than to
punish. The senten<:e of persons convicted of crime and sent to it
are for an indeterminate period. The Act of April 28, 1887, establishing it, specifically inhibits the courts from fixing or limiting
the duration of confinement thereat. The term . of imprisonment is
placed within the control of the Board of Managers of the Reformatory in the prescribed manner, being limited to the maximum length
thereof provided by law: for the particular offense for whose conviction the party is sentenced.
Pursuant to the powers vested in it, the Reformatory has its own
parole system, and it is a safe presumption that it was not the legislative intent to modify or interfere with this by the Act of 1911.
We may fairly assume that if it had been intended to do so, such
intention would have been expressed by apt language and not left
to a mere implication. In arriving at the proper construction of the
Act of 1911, we are not wholly left, however, to presumption or implication. It will be noted that the power it bestows upon the courts
to recominit a convict to a jail or workhouse for a violation of :a
parole, is •specifically restricted to "the lilrnit of the senten9e whwh
,<Jhall hav'e been first imposed upon the prisoner." This provision
unquestionably denotes that the Act applies only to prisoners who
have been sentenced for some fixed period, and consequently negative
any proposition that it exten<ls to penmns sentenced to the Reformatory. As above pointed out, the courts cannot fix the term of a sen·
tence to that Institution, the duration of detention therein being a
matter placed under the control of the Board of Managers, within
the limits of the maximum sentence provided by law for the crime,
for the commission of which the person has been sentenced.

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

497

I have not overlooked the opinion of Attorney General Bell, dated
March 12, 1912, and reported in 21 Dist. Reports, page 574, in which
he advised that the Act of 1911 extends to said Reformatory. That
ruling followed upon an order of the Court of Quarter Sessions of
Philadelphia, releasing a prisoner from the Reformatory on parole,
pursuant to the provisions of that Act. In the case of Oommonu'ealth
vs. Yehle, No. 558 June Sessions 1918, Allegheny County, (Judges
Carpenter and Swearingen), it was held that the Court did not have
power under that Act to order such paroXe. In the course of the
opinion (a copy of which was forwarded with your communication),
rendered by Judge Swearingen, it was said"Before the legislation relating to parole was
enacted, there was no way of shortening a term in a
workhouse except by executive clemency. The purpose
of this legislation was to release prisoners in places of
punishment from further imprisonment where the circumstances warranted such action; and there was no intention to provide for ·release of persons from this
Reformatory, where a system in the nature of parole
already existed. The legislature did not contemplate
that there should be two systems of parole applicable
to the Huntingdon Reformatory, a procedure which
might seriously interfere with the discipline of the institution. We are therefore obliged to hold that the
Pennsylvania Industrial Reformatory at Huntingdon is
not a workhouse within the meaning of the Act of 1911.
Consequently, this Court is without power to grant the
parole for which the petitioner prays."
The interpretation pf the Act of 1911 reached in that decision
harmonizes 'with the purposes of the Industrial Reformatory and
wisely leaves to those charged with its management, the parole of
the inmates thereof. The Board of Manager;;; have first hand and
abundant opportunity to know the individual record of each inmate, in condu<~"t, work and ·s tudy, and from a careful consideration
thereof, and of his progress in the way of reformation, are best able
to determine when, for his own welfare, he should be granted the
freedom of 1a parole. A comprehensive plan with even and exact
justice to all may tl.tus be pursued which might, in a meaisure, be
defeated -if paroles are to be granted by the courts with varying
views and policies in regard thereto.
For the foregoing reasons and in accordance therewith, you are
therefore advised that the Act of June 19, 1911, P. L. 1059, pertaining to paroles by the courts from jails and workhouses, dorts not
apply to the Pennsylvania Industrial Reformatory at Huntingdon,
or authorize paroles therefrom pursuant to its provisions.
Very truly yours,
EMERSON COLLINS,
Deputy A,rttorney General.

32tt

498

OPINIONS OF THE ATTORNEY GENERAL.

vn: • .LJOC.

INSURACE COMPANIES-CHANGE OF NAME.
The Secretary of the Commonwealt h has a right to use his discretion in the
matter of changing the name of an insurance company.

Office of the Attorney General,
Harrisburg, Pa., April 23, 1919.
Honorable Thomas B. Donaldson, Insurance Commissioner, Harrisburg, Pa.
Sir: We have your favor asking to be advised as to whether you
have discretion in approving the change of name to be secured by an
amendment to the charter of a domestic insurance company.
Section 2 of the Act of June 1, 1911, P. L. 559, relating to the
incorporation of fire and marine insurance ·c ompanies provides, in

part:
"Any name not previously in use by any existing company may be adopted, but such name must dearly designate the objects and puI"poses of the company. The
Insurance Commissioner may reject any name or title
when in his judgment it too closely resembles that of
any existing company or is likely to confuse or mislead
the public."
The Insurance Commissioner, therefore, undoubtedly has the power
to pass upon the name of any proposed insurance company and to
reject a name which too closely resembles that of any other existing
company, whether it be foreign or domestic.
The law providing for the change of the name of an in_surance company is in the Act of April 2, 1903, P. L. 251. It relates to all corporations and provides that any corporation may change its corporatP tit le by a r esolution of its Board of Directors adopted by <l
two-third vote and approved at an annual or special meeting by a
two-third vote. Upon the approval of the stockholders, the president
is required to file in the office of the Secretary of the Commonwealth
a certificate setting forth, among other things, the name which the
corporation desires to adopt.
"The Secretary of the Commonwealth shall examine
the records in his office, and, if he find the name desired
by said corporation does not conflict with the name of
any corporation appearing upon said records, he shall
r equire th e said certificate to be recorded, and shall
issue to th e said corporation a certificate, under his hand
and seal of his office granting to said corporation the
use of the said new corporate title."
The Secretary of the Commonwealth would find nothing by an
examination of the records of his office. He would do the most ob-
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vious thing in order to practically carry out the provisions of this
Act when an application for the change of a name of an insurance
company is presented to him, namely confer with the Insurance Commissioner for the purpose of ascertaining whether the records of the
Insurance Commissioner contain any name which conflicts with the
name proposed.
The law requires the Secretary of the Commonwealth to determine whether the new name conflicts with the name of any other
corporation.
I, therefore, advise you, that the Secretary of the Commonwealth
has the right to use his discretion which undoubtedly would be exercised only after conference with the Insurance Commissioner in the
matter of changing the names of insurance companies.
Very truly yours,
WIJ.,LIAM M. HARGEST,
De'{YUty A,ttornery General.

REGISTRATION OF NURSES-TRAINING SCHOOLS.
In preparing a list of accredited training schools for nurses, the State Board of
Examiners for Registration of Nurses' may include such information as it may
deem necessary.
In refusing to app·rove a training school for nurses, the State Board of Examiners for Registration e>f Nurses, should spread upon its minutes its action
and the reasons therefor.
The State Board of Ex~miners for Registration of Nurses is not authorized to
exclude from examinati-On a pupil nurse merely because her .course of instruction
had not been pursued at a training school approved by the board.

Office of the Attorney General,
Harrisburg, Pa., April 28, 1919.
Dr. Albert E. Blackburn, Pennsylvania State Board of Examiners
for Registration of Nurses, Philadelphia, Pa.
Dear Doctor: Your letter of recent date was duly received.
The questions which you ask I will endeavor to answer in their
order.
1. You desire to know whether the Board of E::mminers ·for the
Registration of Nurses in publishing what you call the "accredited
list of tvaining schools" may include in such list such information
"as will give the public, the superintendents of training schools and
the prospective applicantsi as pupil-nurses, the necessary info-r mation
that would enable them to have a comprehensive knowledge of the
several training schools." ·
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Section 7 of the Act of May 1, 1909, P. L. 321, as amended by the
Act of June 4, 1915, P. L. 809, provides, among other things:

"* * * That it shall be the duty of the said registration board to prepare and make a report for public
distribution, at intervals regulated by the by-laws of
the said board, of all training schools or combinations
of training schools that are approved by the board as
possessing the necessary requirements for giving a
pupil-nurse a full and adequate course of instruction."
In directing the Board to p;r epare and distribute such a list, the
Legislature intended that it should be a useful and beneficial list.
A list containing the mere name of a training school gives some information. If to the name were added the address of the school,
such list would furnish more info:rmati()n; and if, in connection with
each school, other prominent facts and information were given, it
follows that the list would be still more valuable. There is nothing
in this provision of the law which confines the Board of Examiners
to making just a list of names. In fact, the thing which the law
requires is not a list, but "a report." A report implies something
more than a mere list.
I therefore advise you that in ·c ompiling what you call the "accredited list of tminirng schools'', the Board is authorized to include
!'lUCh information which it deems necessary.
2. You ask whether, when the .Board determines not to approve
a training school, the reasons therefor should be recorded in the
minutes.
The action of the Board in refusing to approve a training school
is a serious matter for the school. The Board should not refuse to
approve unless there are good and sufficient reasons therefore, and
when the Board has such reasons, it should have them spread at
length on the minutes of the Board, together with the action which
the Board takes. This should be d:one in order to protect the Board
against litigation. Where the Board acts deliberately, with careful
consideration and in good faith, its action would not be reviewed or
reversed by a court. It would be only in the event that the Board
acted ,a rbitrarily and without the exercise of proper discretion, that
its decision in any case would be subject to review.
3. You also ask: "Would a pupil-nurse entering a training schr ol
while that training school was on the accredited list be eligible for
examination when she graduated, provided that the training school
" ·as not on the accredited list at the time of graduation?"
"Reversely, a pupil-nurse entering a training school that was not
on the accredited list when she entered, and gmduating when the
training school was on the accredited list, should this applicant he
r.dmitted to examination?"
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' The same section of the Act of Assembly above referred to proYides, in part:
'

"* * * Every applicant to be eligible for examination
must furnish evidence, satisfactory to the board that
he or she is twenty-one years of age or, over, is of good
moral character, and has graduated from a training
sc~ool for nurses which gives at least a two years'
course of instruction, or has received instruction in
different training schools or hospitals for periods of
time amounting to iat least a two years' course, as aforesaid, and then graduated, and that ·s uch applicant, during said period of at least two years, has received practical and theoretical training in surgical and medical
nursing."
The report showing training schools approved by the Boar·d will
necessarily be construed as a recommendation of such schools. There
is nothing in the statute which authorizes the Board of Examiners
to examine only those pupils who have pursued a course in, or
graduated from, the "appl'loved schools".
The law provide~ that every applicant shall be examined who has
the other requirements and who has "graduated from a training
school for nurses which gives at least a two years~ course of iI).strncHon, or has received instruction in different training sc'hoGls Gr hospitals for periods of time, amounting to at least a two years' course,
and * * * * during said period Gf at least two years, has received
practical and theoretical training in surgical and medical nursing."
The Board is not authorized to exclude from examination a pupil·
nurse who has filled all of the requirements of the law merely bee:au'Se the course of instruction was pursued at a training school
which has not been approved by the Board. The Act of Assembly
is crudely drawn ·a nd I suggest that if the experience of the Board
indicates that it should have the right to decline to examine pupils
'"ho pursu~ their course of instruction in school,<;; that have not been
approved by the Board, the law should be amended to so prGvide.
Very truly yours,

WM. M. HARGEST,
Deputy Attorney General.
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PRISON LABOR.
Brooms and brushes made by prison labor cannot be sold in the open market.

Office of the Attorney General,
Harrisburg, Pa., May 9, 1919.
1\-lr. G. J. Rafferty, Secretary and Treasurer, Prison Labor Commission, Philadelphia, Pa.
Dear Sir : '.rhis Department is in receipt of your letter of recent
date, asking whether you can sell certain merchandise.
The facts, as I unders,tn nd them to be, are as follows:
The Prison Labor Commission has on hand a miscellaneous lot of
underwear and hosiery, which are imperfect, and a lot of brooms
and brushes which cannot now be disposed of as required<by the A.ct
of June 1, 1915, P. L. 65·6. The brooms and brushes are deteriorating
and unless· permitted to dispose of the stock it' would be a total loss.
The Emergency A.id of Pennsylvania will agree to purchase the
lrnsiery and undenvear, and you d1::sire to sell the brooms and brushes
in the open market.
The A.ct of Assembly above referred to provides a system of employment for inmates of penal institutions.
Section 4 of that Act provides:
"The Prison Labor Commission shall arrange for the
sale of the materials produced by the prisoners, to the
Commonwealth, or to any county thereof, or to any public institution owned, managed and controlled by the
Oommowealth."
The eVident purpose of this s1e ction was to prevent the prison l::ib ,,.
from coming into · active competition with merchants and manufacturers doing bu8iness in the State.
The Emergency A.id of Pennsylvania is a charitable or.g anizati9n
working along the same lines as the Red Cross.
I am of the opinion that the spirit of Section 4 of this A.ct of
Assembly would not prevent the Prison Labor Commission from disposing of its imperfect lot of hosiery and underwear to the Emergency A.id, to be used for charita ble purposes, but such conclusion
does not apply to brooms and brushes to be sold in the open market.
Such sales would bring the prison labor into competition with merchants and manufacturers, and in my opinion would be contrary to
the spirit and intent of the Act of Assembly.
Very truly yours,
WM. M. HARGEST,

Deputy Attorney General.
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PRISON LABOR-EMPLOYMENT OF CONVICTS.
The Prison Labor Commission has no authority to employ inmates of the Eastern
Penitentiary in cutting and sewing rag rug stock for private concerns.

Office of the Attorney General,
Harrisburg, Pa., June 5, 1919.
Mr. E. J. Lafferty, Secretary and Treasurer, Prison Labor Commil!lsion, Philadelphia, Pa.
Sir: This Department isi in receipt of your communication of the
27th ult. requesting an opinion upon the following question, namely,
wliether the Prison Labor Commission has the power to provide for
the employment of inmates of the Easitern State Penitentiary "in
the cutting and sewing of rag rug stock" for a private concern.
The powers and duties of the Prison Labor COmmistsion are such
as are created and imp·osed by the Act of June 1, 1915, P. L. 656,
providing a system of employment and compensation for the inmates
of the Eastern Penitentiary, Wes"tern Penitentia.ry and other correctional institutions.
The character of the labor at which the inmates of the foregoing
institutions may be employed, pursuant to the pr,ovisions of the Act,
is ' fixed by Section 1 thereof a;s follows:
"Such labor shall be for the purpose of the manufacture and production of supplies for said institutions,
or for the Oommonwealth or for any county thereof, or
for any public institution owned, managed, and controlled by the Oommonwealth, or for the prep aration
and manufacture of building material for the construction or repair of any State institution, or in the work of
such construction or repair, or for the purpose of industrial training or instruction, or partly for one and
partly for the other of such purposes, or in the manufacture and production of crushed stone, brick, tile, and
culvert pipe, or other material suitable for dl'aining
roads of the State, or in the preparntion of road building and ballasting material."
1

In an opinion of this Department rendered by Attorney General
Brown to the President of the Board of Inspectors of the Eastern
State Penitentiary, dated October 25, 1918, in passing upon the right
of the Eastern State Penitentiary to contract with the United States
government for war wo:rk by the inmates of that institution, there
was an extensive review of the law relative to· the subject of the employment of convict labor in this Commonwealth. It was there held,
following former rulings of this Department-
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"That it was the intendment of the Prison Labor
Act of 1915 t.o delegate the entire matter of the supervision and compensation of the inmates in the said
State Institution, to the Prison Labor Commission and
that the officials of thesie institutions have no further
authority or jurisdiction in the premises. * * * If there
is any authority to employ the inmates of that or any
other State correctional institution in such work, it
would have to be exercised by and through the Prison
Labor Commission."
It was further held in the said opinion that"The purposes for which convict labor in the State
correctional institutions in this State may be engaged
is defined by Section 1 of the Act of 1915 above quoted,
limiting the same to the manufacture and production of
supplies for 'said institutions or for the Commonwealth
or for any county thereof, or for any publie institution,
owned, managed and controlled by the Oommonwealth.'"
It was consequently held that the Easrtern State Penitentiary was
without authority to contract with the United States government for
its inmates to do war work.
In an opinion of this Department to Mr. John E. Hanifen, Chairman of the Prison Labor Commission, dated June 17, 1916, (Attorney General's Reports 1915-1916, page 534) rendered by Deputy
Attorney General Kun, in answer to an inquiry of said Commission
whether pursuant to said Act it might manufacture supplies for
troops of foreign countries, and holding that the Commission was
without power to do so, it was said:

"However beneficial the doing of other work might
be in the way of preventing idlenes·s and increasing the
funds of your Commission, there is no legal authority to
employ the prisoners except as specificlly authorized by
the Act above quoted."
The principle stated in the above cases was followed in a ruling

to you, in an opinion rendered by Deputy Attorney General Hargest
on May 9, 1919, ruling that the sale of "materials produced by inmates of such institutions was limited to the pl'ovisions of Section 4
of the Act."
The foregoing citations carry the clear conclusion that the Prison
Labor Commission cannot lawfully employ the inmates of the
Eastern State P enitentiary or other like institutions at labor such
as that mentioned in your above communication.
Yours very truly,
EMERSON COLLINS,
De'{>'Uty Attorney General.
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IN RE CHARITABLE INSTITUTIONS.
Any institution such as a hospital or home which serves the community in.
which it is located, whether there be one or more of such institutions in the
municipality, is a community organization within the meaning of the 14th section. of the Act of Jun.e 20, 1919, relating to the solicitation of moneys and
property for charitable and patriotic purposes, and therefore exempt from its
operation.

Office of the Attorney General,
Harrisburg, Pa., July 29, 1919.
Bromley Wharton, Esq., General Agent and Secretary Board of
Public Charities, Philadelphia, Pa.
Dear Sir: Your favor of the 17th inst., was duly received.
You ask to be advised whether certain homes· and hospitals are
within Act No. 248, approved June 20, 1919, entitled "An Act relating to and regulating the solicitation of moneys and property for
charitable and patriotic purposes."
Section 14 of this Act provides :
"This act shall not apply to any fraternal organization incorporated under the laws of the Commonwealth,
nor to any religious organization, or any college, school
or university located within the Commonwealth, nor to
any labor union or municipality, or municipal subdivision or community organization of the Commonwealth."
The principal question is whether the homes and hospitals to
which you refer are "community organizations" within the meaning
of this Act.
You state that there are a number of "homeS'" in Pennsylvania
for the care of children, or of tp.e aged, and hospitals for the treatment and care of the sick and injured, and that all of these institutions were founded by the efforts of persons resident in the communities in which they are respectively located, and they are maintained
for the benefit of the residents of such communities.
I am advised that in large cities there are several institutions engaged in the same general character of charity, and all of them
serve the whole municipality generally, while specially administering to the immediate neighborhood. To illustrate: A hospital may
r•eceive cases sent to it from any part of a large city but the majority
of its patients come from the section immediately surrounding the
hospital.
You ask whether suich homes and hospitals are "community organizations" within the meaning of this Act, and therefore exempt
from its operation. .
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This question must be answered by determining the meaning of
"community organizations" as used in the Act. A community means
the people who reside in one locality or ~ society having common
interests and privileges. It is also defined to be a village, township
or municipality.
Community is described to be a "number of per.s ons having a common interest." March's Thesawrus.
,
"A number of people associated together by the fact of res·idence
in the same locality or of subjection to the same local ,laws and
regulations." Century Dictionary.
"The people who reside 'in one locality and are subject to the
same laws."
"A society having _common interests, privileges, etc., or sharing
Jllany or all things in common." Standard Dfotionary.
If there were but one volunteer fire company in a borough, it unquestionably would be a community organization. If there were ten
fire companies in a city who respondent to alarms in any portion of
the city when required, but who served principally their immediate
Jocalities, they would be no less community organizations and so I
think that a hospital opened to receive the sick and injured of a city,
although the majority of its patients may com.e from the territory
adjacent to the hospital itself, would be a community organization.
A home for the care of children or of the aged, whether there were
one or more in a municipality, who served the people generally in
that municipality, would undoubtedly be a community organization.
I am, therefore, of opinion that any institution such as a hospital
or home which serves .the community in which it is located, where
there ·b e one or more of such institutions in the municipality, is a
community organization within the meaning of the 14th Section of
this Act of Assembly and therefore exempt from its operation.
You ask whether associations organized for general charitable
purposes, whether confined in their operations to small communities,
or extending over a larger portion of the State, are community organizations.
I shall have to know the exact facts before being able fo answer
this portion of your inquiry.
Very truly yours,
WILLIAM M. HARGEST,
Deputy Attornery General.
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BUREAU OF MEDICAL EDUCATION AND LICENSURE.
The Bureau has no authority to relicense u ph ysician who has already been
licensed to practice medicine in this State unless such physl.cian complies with all
the requirements of the Bureau, at present constituted.
Persons licensed under the Act of Assembly providing for the granting of
certificates of licensure to certain persons who served in the army or navy of the
United States may enter the examinations in the future.

Office of the Attorney General,
Harrisburg, Pa., August 14, 1919.
Dr. J. M. Baldy, President, Bureau of MeQ.ical Education and Licensure, Philadelphia, Pa.

Sir: Your request for an opm10n as to whether the Bureau of
Medical Education and Licensure may re-license a physician who has
already been licensed to practice medicine in this Commonwealth
has ·been received by this Department.
In my opinfon, the Bureau of Medical Eiducation and Licensure
has no authority to re-license a physician who has already been
licensed to practice medicine in this Commonwealth, unless such
physician complies with all the requirements of the BQard as at present promulgated. It is tru:e that certain physicians have been licensed many years ago when the preliminaries and the medical
education were not those required by the Bureau at the present
date. Such physicians can be re-licensed by the Bureau of Medical
Education and Licensure by complying with the requirements as laid
down by the Bureau at the present time and by passing the examination. Their former licenses need not be revoked, and if they fail to
pass the examination, they are still licensed physicians for the purposes as contained in the original Act, under which they were licensed.
You also ask whether persons licensed under the recent Act of
Assembly, "providing for the granting of certificates of licensure to
practice medicine and surgery to certain persons who served in the
army or navy of the United States or any branch or unit thereof",
may in future enter the Pennsylvania examinations if they now take
a license under this Act without an examination.
You are advised that there is nothing in the recent Act to prevent
persons who secure this privilege of licensure, by reason of the fact
that they have served in the Army or Navy of the United States, from
entering the examination in the future; and you are further advised
that it is the duty of your Bureau, having issued a license without an
examination under that Act of Assembly, to admit such licensee to
~n examination subsequently upon his application therefor.
Yours very truly,
BERNARD J . MYERS,
Deputy AJtt<>rney General.
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PRACTICE OF MEDICINE.
The Bureau of Medical Education and Licensure has no autherity to re-establish
a license once revoked. It may remove the suspension of a license.

Office of the Attorney General,
Harrisburg, Pa., August 14, 19-l!J.
Mr.•T. ~L Bi!ldy, Pr~sident, Bureau of Medical Education and
Licensure, Philaflelphia, Pa.
Sir: There hn!'1 been received at this Department your requests
for an opinion upon the following questions:
1. Has the Bureau of Medical Education and Li.censure, under
the Act of 1911 and subsequerut amendments, the right to re-establish
a license once revoked by them fur any of the causes specilied in
Section 12 of that Act?
2. Does the word "suspension" as used in the third paragraph of
Section 12 carry with it also the meaning of "revoke"?
These two questions are so closely linked that they can be answer'~d together. The Legislature evidently used the words ''revoke" and
"suspend" advisedly, in order that the Bureau of Medical Education and Licensure should have the power to revoke a license to
pr.actie:e me<licine, when the Members of that Bureau were conduced that a physician had violated the provisions of the Act in such
a manner that he should suffer the extreme penalty for such violation, which extreme penalty was the revocation of his license to
practice. 'I'he Bnre.a.u was further given the power and authority,
however, to suspend the license of any person to practice medicine
and surgery under CPrtain conditions, and further to remove such
suspension when certain conditions set forth in the Act have been
complied with, thereby giving the Bureau of Medicai Education and
Licensure discretion, so that in certain cruses the extreme penalty
of the revocation of a license need not be imposed.
The word "suspension" as used in the third paragraph of Section
12 does not carry with it the meaning of "revoke". This follows
from the definitions of the words themselves. The word "suspend"
is defined "to delay, to hang", and the word "suspension" is the act of
suspending. The word "revoke" is defined "to rescind". That is,
the pliysidan's right to practice medicine and surgery is hanging in
the balance, and that right may be resci.nded, .u nless he complies with
the conditions set forth in the Act.
In my opinion, the Bureau of Medi'Cal Education and Licensure
has no authority to re-establish a license once revoked, although it
may remove the suspension of a license.
Yours very truly,
BERNARD J. MYER.S,

Deputy Attorney General.
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PUBLIC CHARITIES-ACT OF JUNE 20, 1919.
So long as the Public Charities Association of Pennsylvania is supported by
voluntary contributions and does not undertake to raise money for charitable and
patriotic purposes it is not required to comply with the provisions of the Act of
June 20, .1919.

Office of the Attorney General,
Harrisburg, Pa., September 3, 1919,
Mr. Bl'omley Whal"ton, General Agent and Secretary, Board of
Public Charities, 714-716 Bulletin Building, Philadelphia, Pa.
Sir: This Department has received your communication of the
20th ult. r~uesting an opiniorru as to whether the Public Charities
Association of Pennsylvania i's subject to the provisions of the Act
approved ,June 20, 1919, entitled "An Act relating to and regulating
the solicitation of moneys and property for charitable and patriotic
pnl"poses." Your communication is accompanied by letter from the
Secretary of tl1e '.Public Charities Association to yiou, and from this
letter I take the facts on which the answer to your inquiry is based.
The purpose of the I'nblic Charities Association ais expressed in
it.<1 charter, is as follo.w.si:
"To study the condition and needs of the charitable,
correcth:mal . and reformatory institutions within the
State of Pennsylvania; to inform the public of these
conditions and needs by co;rrespondence, publications
and public meetings, and to better the conditions and
and meet the needs, by advocating the passage of appropriate legislatioin and the adoption of improved methods of administration."
The Association is supported by voluntary coilltributions of its
membel'IS, who are residents of m0re than fifty couI11ties oif the Sta.te.
The Act of .Assembly referred to subjects to its pro·vi~ri.ons all persons, co-partnerships, associations or corporations, except fraternal
organizations incorporated und0l" the laws of the Oommonwealth,
religious organizations, cqlleges; schools, or universities located
within the Commonwealth, labor unions, municipal subdivisions,
The Public
or community orga.nizatiions of the Commonwealth
Charities Assodation of Pennsylvania does nrort: fall wiJthin any 01'
these exeeptioms, and is subject to the proviJSlions of the albove mentioned Act of Assembly if it undertakes
"to sell or offer for sale to the public anything or ob·
ject whatever to raise money, or to secure or attempt to
secure money or donations or other property by promoting any public bazaar, sale, entertainment, or exhibition,
or by any similar means, for any charitable, b~n~vol~nt,
or patriotic purpose, or for the purpose of mm1stermg

0
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to the material or spiritual needs of human beings either
in the United States or elsewhere, or of relieving suffering of animals, or of inculcating patriotism."

It is the solicitatioo to secure oc a.tteunp•t to secure money or other
things for charitable and patriotic purposes which subjects persons
or associations to the provisions of the A.ct. So long as the Public
Charities Association of P ennsylvania is supporled by voluntary
coD!tributions and doesi not undertake to raise m:oney for charitable
and patriotic purposes, it is not required to comply with the provisions of this Act of Assembly relative to registration imd making
repor1Js.
Very truly yours,
ROBERTS. GAWTHROP,
First Deputy Attorney General.
OLD ECONOMY PARK.
The Act of July 21, 1919, docs not transfer the title to the Old Economy Park
from the Commonwealth to the Pennsylvania Historical Commission. Possession
of the property for the purposes stated in the Act is all that is transferred.

Office of the Attorney General,
Harrisburg, Pa., September 9, 1919.
Mr. George P. Donehoo, Secretary, Pennyslvania Historical Commission, Coudersport, Pa.
Sir: This Department is in receipt of your communication of tht•
30th ultimo relative to Act No. 444 of the Session of 1919, imposing
certain duties on the Commission with regard to the lands and buildings formerly owned by the Harmony Society, at or near Ambridge,
Pa.
You state that by the Act of Assembly the property of this Society
"has been transferred from the State. to the Pennsylvania Historical
Commission", and you ask for information "as to the method by
which this transfer can be made to the Commission, and any other
matters relative to this property so. that the Commission may at
once take steps to carry out the provisions o.f the Act."
I have to advise you that you are wrong in your pre:r;nise. The Act
does not "transfer" the property from the Commonwealth to your
Commission; the title remains in the Commonwealth after the enactment of this statute as fully as before its passage. Your duties with
respect to this property are prescribed by Section 2; the pertinent
part of which is as follows:

No. 7.

OPINIONS OF THE ATTORNEY GENERAL.

511

"That the preservation, restoration, custody and maintenance of said Old Economy P ark and Memorial is
delegated hereby to the P ennsylvania · Historical Commission in conformity with the provisions of the Act
approved the twenty-fifth day of July, one thousand nine
hund.r ed and nineteen, entitled, 'An Act providing fo r,
, the establishment of the Pennsylvania Historical Com-mission; defining its powers and duties and making arr
appropriation for its work', and the amendments and
supplements thereto, subj ect to the powers of the said
Pennsylvania Historical Commission t o contract for the
maintenance thereof, as provided in said last mentioned
Act."
This provision of the statute is self-executing. It constitutes a
direct grant of authority from the Legislature to your Commission
to preserve, restore, take custody of and maintain Old Economy Park
as a memorial, without the necessity of any action upon the part
of any State official. The term "custody", as used in the foregoing
provision, is sufficient to vest your Commission with the possession
of this property for the purpose named in the statute as completely
as if the legal title were vested in you, but, as before stated, the Ad:
contemplates that the legal title shall remain in the CommonwealthIn the exercise of your powers you may invoke the authority
granted to you by the Act of July 25, 1913, establishing your Commission, and may do all things necessary to the maintenance, preservation and restoration of this land and the buildings thereon. You
should proceed immediately to carry out the duties with regard to
this property. You now have all the authority which anyone can
give you except the Legislature itself.
Very truly yours,
FRANK M. HUNTER,
Deputy Attorney General.

PRISON LABOR.
The prison Labor Commission should n.ot act as agent for. a corporation in
placing its product in State and County Institutions.

Office of the Attorney General,
Harrisburg, Pa., September, 22, 1919.
CJe~r
. eta
..rv,
Mr. E . J . , L. a fferty r fg
_
r , .e,v . rison Labor Commission, Philadel-

phia, Pa.
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Sir: This Department is in receipt of your communication of the
2d instant, in which you state that on account of the high price
of leather you have introduced the Keystone Solether Corporation's
product in the manufacture of shoes in the Th.stern Penitentiary,·
and that, on account of being in constant communication with
various State and County Institutions, the above named corporation
offered its product at jobbers' prices, provided you would act as
agent for them in placing its product in these institutions. You
state that a considerable sum of money would be saved the State by
this arrangement, and you inquire whether the Commission may
legally so act.
The Prison Labor Commission was created by the A.ct of June 1st,
rn15, P. L. 656. Its powers and duties are expressly prescribed by
statute, and being an instrument of the State government the
character of its authority is necessarily and exclusively public. It
is obvious that if the arrangement suggested were consummated,
your Commission, in advocating the sale of the corporation's product, would be acting not in a public character, but in a wholly
private capacity. I am of the opinion that you cannot so act, as it
is well settled, on the grounds of public policy, that any promises by
a public servant, as such, to do what the law does not- expressly or
by necessary implication authorize is void.
No State commission or department can use its official position
to further the financial interests of a private business. Public policy
forbids such an undertaking, even though it be based upon consideration and be without personal gain to those constituting such
commi.ssion or department.
From the standpoint of expediency, your Commission should abstain from entering into such an arrangement. If for any reason the
product should prove other than. represented, or become unsatisfactory to the institutions using it, reproach and distrust might be
directed against you; and, in the event of litigation between the company and the purchasing institution, your situation might become
exceedingly embarrassing.
Specifically answering your inquiry, your are now advised that
you have no authority to act as agent for the Keystone Solether
Corporation in placing its product in State and County Institutions
of this Commonwealth.
Very truly yours,
FRANK M. HUNTER,
Deputy A.tt<>rney General.
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WEIGHTS AND MEASURES.
The Act of July 24, 1913, P. L. 960, authorizes inspectors of .;.,,eights and measures to test weights, measures and devices used in selling commodities. It dces
not apply to weights and meansures used in laundries and wash eries.

Office of the -Attorney General,
Harrisburg, Pa., October 14, 1919.
Honorable James Woodward, Secretary of Internal Affairs, Harrisburg, Pa.
Dear Sir: This Department is in receipt of your communication
asking whether Section 2 of the Act of July 24, 1913, P. L. 960,
fluthorize the county and city inspectors of weight~ and measures
to test scales used in laundries and washeries. The applicable provision of that Act is as follows:
'" Inspectors shall take charge of and safely keep the
proper standards. Tlwy shall be furnished by the Chief
of the Bureau of Standards of this Commonwealth, with
full specifica tiorn; of tolerances !lllfl alJo-wances to be
m:ied by them in the pe1·formance of their duties. Each
inspector shall have power, within his respective jmrisdiction, to test all instruments and devices used in
weighing or m easuring anything sold or to be sold, and
seal the same, if found to be correct. Such test shall include all appliances connected or used with such instruments or devices. For the purpose of making such,
test each inspector at any reasonable time ana without
formal warrant, may enter up·on ·any pr,e mises; and
may, on any public highway, stfJ}J any vendor or dealer,
or the agent or servant of suoh vendor or d!.ealer, and
stop any vehicle used in serving an y commodity which
is weighed ~r measured as delivered."
·
The Act also provides that when any instrument or device is
seized, the inspector may retain it for use as evidence in any prosecution "under the laws of this Commonwealth relating to weights
or measures, or to the sale of commodities."
I assume that weights and measures used in laundrieis and
washeries are used for the purpose of measuring by weight the
clothes which have been laundered. They are, therefore, not "used
in weighing or measuring anything s,o ld or to be sold."
It is apparent that this Act of Assembly was intended to authorize the inspectors to test the weights, measures and devices used
in selling commodities'! am, therefore, of opinion that it cannot be extended to cover
inspection of weights and measures in laundries and washeries
Very truly yours,
WM. M. H ARGEST,
Deputy Attorney Gcnrwal.
33tt
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STATE INSTITUTION FOR INEBRIATES.
Proof of loss of a building purchased for the State Institution for Inebriates
which was destroyed by fire should be made by the chairman of the Commission
to construct the Institution, and the check for the insurance should be payable
to the State Treasurer and be deposii:~d to the credit of the State Insurance fund.

Office of the Attorney General,
Harrisburg, Pa., October 16, 191!J.
Honorable 1£wis S. Sadler, Carlisle, Pa.
Dear Sir: I have your letter of the 13th instant.

•

You ask to be advised to whom the !):2,500.00 insurance is to be
paid, which covered a barn on the prop1~rty of the Commonwealth
purchased for the State Institution for Inebriat es, and also whether
this insurance money can be used for the purpose of erecting temporary sheds for the housing of the tenants' stock and crops.
I have to advise you that the Proof of J,oss should be executed
by the Chairman of the Commission to Construct a State Institution
for lnebriates.
The Act of May 14, l!:l15, which create:;; a State Insurance Fund,
provides for the creation of the fund from certain revenues, among
which are the following:
"All payments hereafter made by insurance companies on account of loss or damage to property of the
Commonwealth, caused by fire or other casualty, or on
account of the cancellation of existing policies of insurance."
•
This unquestionably covers, and was intended to cover, the prpperty of the Commonwealth administered by the various commissions.
1 t follows that the check should be made payable to the Commonwealth and it should be deposited in the State Treasury to the
credit of the State Insurance Fund.
It, therefore, necessarily follows, ahm, that the Commission cannot use the money for the purpose of erecting temporary sheds for
housing of the tenants' stock and crops.
I return to you the form of Proof of Loss.
Very truly yom·s,
'VM. M. HARGEST,
Deputy Attorney General.
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STATE INSTITUTION FOR FEEBLE MINDED, PENNHURST. PA.
Since the passage of the Act of June 12, 1913, P. L . 494, the committal to
and dismissal from this institution is controlled by the Court, but ·those inmates
who were admitted prior to the Act of 1913 do not come within the t erms of that
Act. Where an application of a p·a rent or gu ardian of an inma te who was admitted prioc to the Act of 1913, is made, and such inmate can be dismissed with
safety to the public, he should be dismissed into the custody of such parent or
guardian. Where such a patient h as been dismissed, the Board of Trustees cannot require his return to the Institution, if the parent or guardian r efuses to
return him, without an order of Court.

Office of the Attorney General,
Harrisburg, P a ., October 23, H>19.
Iionorable Oscar J<J. Thompson, Superintendent State Institution
f.or Feeble 1\fihded, Pennhurst, Pa.
Dear Sir: This Department is in receipt of your letter of the
8th inst., asking,
First: ''Thether the r oard of Trustees of the Institution. has the
authority to r etain· or dismiss patients who have been admitted to
the institution prfor to the Act app r oved .June 12, 1913, P. L. 494,
which amends the Act ·of May 15, 1903, P. L. 446, creating the institution, when an application for dismissal has been made by a
parent, guardian or other proper custodian.
Second: ·whether the Board of Trustees has authority to require
the return of patients who have been granted a vacation for a fixed
period when the parent, guardian or ot her custodian refuses to return them.
The scheme for the admission of children provided by the Act of
HlG3, was based 'ttpon requests made by parents or guardians. Section 11 of that Act provided for ai!rnission to the institution upon
application made in the form pr escribed by th e Board o.f Trustees.
Section 12 provided :
"That any parent or guardian who may wish to have
a child admitted to said in stitutions f:or treatment,
culture or improvement, and pay all expenses of such
care, may do so under t erms, rules and regulations p.rescribed by the superintendent and approved by the
trustees."
·
Section 13 provided that the inst itution should r eceiYe as inmates
"feeble minded children", residents of this 8tate, under the age of
twenty years, who shall be incapable of receiving instruction in the
common schools of the State."
But the Act of 1913 changed the scheme for the admission of in·
mates and providfld that they should be admitted upon the commitment thereto by the courts of quarter sessions of certain countiel!
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upon the petition of the husband, wife, parent, guardian or other
persons standing in loco parentis, the next of kin, the county commissioners or overseers of the poor, the managers of trustees of any
institution having such person in charge, or the district attorney of
the county.

It therefore appears that under the original Act the parent, or
guardian, had the final say as to whether a child should be admitted
to the institution, pr.oYidecl the institution would accepit him, but
since the Act of 1913 both the committal and dismissal is under
the control of the court. 'l'hose inmates who were admitted prior
to the Act of 1913, upon the application of the parent or guardian,
do not come within t11e terms of that Act. ·w hen an application of
a parent or guardian or other person standing in loco parentis,
is made to your institution for the return of any inmate who was
admitted_prior to the Act of Hll3, and such inmate can be returned
with safety to the public ; that is to say, where the irumate has n<Yt
a tendency to violence, he should be dismissed into the custody of
the parent, guardian or proper custodian.
From what has been said, it also follows that the Board of Trustees cannot require the return of those patients admitted prior to
the Act of 1913 who have been granted a vacation for a fixed period,
if the parent, guardia n or proper custodian refuses to return them.
Very truly yours,
WM. l\1. HARGEST,
Deputy A.ttorney General.

FEEBLE MINDED WOMEN-ADMISSION TO VILLAGE FOR FEEBLE
MINDED WOMEN-AGE. ,
Th e age at which women are a dmitted to a village for feeble minded women is
a question for the court of quarter sessions of the proper Count~· . The board
of managers of the institution has no discretion. in the matter.

Office of the Attorney General,
Hanisburg, Pa., October 30, 1919.
Miss Kona P . Brown, President, Board of J\fanagers, Pennsylvania
Village for Peeble-Minded Women, Laurelton, Pa.
Dear Madam: Your request for an opinion, as to the age for ad·
mission of idiotic, imbecile or feeble-minded women to your Institu·
tion, is recehred at this Department.
·
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The original Act of July 25, Ul13, P. L. 1319, provided"That a State village for feeble-minded women for the
care of feeble-minded women between the ages
sixteen
and forty-five, is hereby constituted and established the
ground and buildings for which are hereby direc~d to
be selected and constructed, which village shall be gove::ned and maintained in the manner hereinafter provided, and s~all he known as the Pennsylvania Village
for Feeble-Mmded Women. That this institution shall
be entirely and specially devoted to the reception, segregation, detention, ea.re and trainin,g of feeble-lninded
~women of ~hil_d-bearing age; and shall be so planned,
m the hegrnnmg and construction, as shall providr>
separate classification of the numerous groups embraced nuder the terms 'idiotic,' 'imbecile,' or 'feebleminded.' * * * * *"

ot'

This section was amended by the Act of July 5, 1917, P. L . 69,8,
to read·
"That a State Village for Feeble-Minded "\Vomen, for
'the care of Feeble minded women, is her1e by oonstituted
and established, the grounds, and buildings for which
are hereby directed to be se·l ected and constructed,
which village shall be governed and maintained in the
manner hereinafter provided, and shall be known as the
Pennsylvania Village for Feeble-Minded ·women. That
this institution shall be entirely and specially devoted
to the reception, segregation, detention, care, and training of feeble-minded women; and sfiall be so planned in
the beginning and construction as shall provide separate classification of the numerous gvoups embraced
under the termR 'idiotic,' 'imbecile,' or 'feeble-minded.'*""
You will notice that in the section as amended the words "between
the ages of simteen and forty-fi1;e'' and "of child-bearing age", are
omitted so that there are no restrictions upon admission· to the Institution so far as the age of the woman is concerned under the
Amendment of 1917.
Section 10 of the Act of July 25, 1913, P. L. 1319, relates to the
admission of inmates to said village, and provides as follows:
"The said board of trustees shall receive and care for,
as inmates of said village, such idiotic and feeble-mincfod
women, between the age of siwtee-n and forty-five, as
may be committed thereto by any of the courts of
quarter ·s essions of the counties of the Commonwealth,
as hereinafter p11ovided ; * * * *"
This section was amended by the. Act of July 5, 1917, P. L. 698,

to read-
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"The said board of trustees shall receive and care for,
as inmates of said village, such idiotic and feebleminded women as may be committed thereto by any of
jurisdiction in such cases, as hereinafter provided; ~- .·"·"

the courts of the count fr 8 of the Comnioriwealth, having
The Act of ml 7 therefore eliminated all reference to the age of
the women to be admitted to the Institution.
Section 10 of the Act of 1913, as amended by the Act of 1917, was
again amended by Act No. 388, approved the sixteenth day of July,
A. D. 1919, to read as follows:
"The said board of managers shall receive and care
for, as inmates of. said village, such idiotic, .imbecile .or
the court of qu(//rter sessions of the respectwe counties
feeble-minded women as may be committed thereto by
·o f the Commonwealth, as hereinafter provided. * ·* *"
The section then prescribes the form of procedure in the court of
quarter sessions in the matter of an application to said court for
commitment of au idiotic, imbecile, or feeble-minded woman to the
village.
Your communication says that-the State Hoard of Charities and
Commission on Lunacy has a,dvised you that the status of the word
"woman" in the act should be more clearly defined. It seems to me,
from a careful reading of the sections of the Act of Assembly, and
especially Section 10 as amended by the Act of 1919, that it is not
the function of the managers of your Institution to pass upon this
question, nor have you the right to fix any age limit as a prerequisite
for admission to your Institution; and, therefore the Attorney_General's interpretation of the subject and his definite statement of the
age of admission to the institution would mean nothing. Section
10 of the a~t above quoted provides, that"The said board of managers shall receive and care
for, as inmates of said village, such idiotic, imbecile
or feeble-minded women as may be committed thereto
by the court of q1.ui1rter sessions of the respectiv'e counties of the Commonwealth. * ·* ·x·"
In my opinion this leaves no discretion in the board of managers
of the Ius.t itution with regard to the age at which the women are
to be admitted. This question is one only for the courts of quarter
s<"ssions of the respective counties of the Commonwealth. If an
application is made in proper form to the court of quarter sessions
of any county in the Commonwealth for the commitment of a woman
fo your Institution, it is for that court to determine whether or not
the person is such an idiotic, imbecile or feeble-minded woman as is
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contemplated by the Act of Assembly; and where the proceedings ,
in the court of quarter sessions are regular, the application is in
proper form, and the commitment by the court in proper form, the
managers of the institution have no discretion to receive or refuse
the admission of the person, for the act prov'des that the board of
managers shall receive and c11;re for, as inmates of said, village, such
idiotic, imbecile or feeble-minded women as may be committed thereto
by the courts' of quarter sessions of the respective counties of the
Oommonwealth.
In view of this interpretatioJJ of the act, it is not necessary for
this Department to define the word "woman" as used in the act.
'.l'he word "woman" is generally defined in law to be any female of
child-bearing age. That, however, is a ques.tion for the respective
courts of quarter sessii.ons to determine upon the application for commitment of a person to your Institution in accordance with the provisions of the Act of July 16, 1919.
Very truly yours,
BERNARD J. MYERS,
Deputy Attorney General.

CHARITY-SOLIOIATION~

FOR DONATIONS.

The Child Federation of Philadelphia is a "Community organization" within
the Act of June 20, 1919.

Office of the Attorney General,
·Harrisburg, Pa., November 7, 1919.
Bromley Wharton, Esq., General Agent and Secretary Board of Public Charities, Philadelphia, Pa.
Dear Sir: This Department is in receipt of your recent letter
asking to be advis·e d as to whether the Child Federation of Philadelphia is within the Act of June 20, 1919, No. 248.
This Act of Assembly is entitled: "An act relating to and regulating the solicitation of moneys and property for charitable and
patriotic purposes."
It makes it unlawful for persons or corporations to appeal to the
public for donations or -subscriptions in money or property, unless
an application is made to, and a certificate issued by, the Board of
Public Charities, authorizing such solicitation.
Section 14: provides that "this Act shall not apply to any ****
community organizations of this Commonwealth."-
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The Child Federation, as appears by its charter submitted with
your letter, is formed "to conduct active measures and make research
affecting the best interests of babies and children", and the charter
provides that the business of managing the affairs of the corporation is to be conducted in the city and county of Philadelphia. It
appears that the subscribers to the charter. and the officers and directors are all residents of Philadelphia.
It also appears that one of its chief activities at the present time,
is to act as a co-ordinating agency for more than forty other agencies
in a large area of the city. There is nothing, however, in the charter
which limits the activities of this federation to the city of Philadelphia, but it appears that up to this time they have been so limited.
The question, therefore, arises as to whether the words "community organization" are to be determined by the charter powers or
by the active operations of the organization which intends to appeal
for donations.
In my opinion it was the intention of the Legislature to provide
against promiscuous solicitation throughout the ComJmonwe~th,
and in exempting "community organizations" from the provisions
of this Act it intended to r~lieve from its provisions those organizations whose benefactions are confined to a community and where
the solicitation for such community organizations is made in the
community benefited.
I do not think it was the intention of the Legis'1ature to require
an organization whose charter gives it authority to operate beyond
the community, to secure a certificate where in fact the corporation
has not exercised such authority.
I am, therefore, of opinion that the Child Federation of Philadelphia, which ha·s up to this time confined its activities to the
city of Philadelphia, is a "community organization" within the provisions of Section 14 of this Act of Assembly and is, therefore, not
.required to comply with the terms of this statute.
Very truly yours,
WM. M:. HARGEST,
Deputy Attorney General.

CHILDREN'S AID SOCIETY.
The Children's Aid Society, a charitable organization which has resident agents
and visitors in several counties in the Commonwealth and is authorized by its
charter to extend its work throughout the State, is within the provisions of the
Act of June 20, 19'19, P. L. 505, r equiring charitable organizations seeking subscriptions to register with the Board of Charities.
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Office of the Attorney General,
Harrisburg, Pa., November 14, 1919.
Bromley Wharton, E sq., General Agent and Secretary Board of
Public Charities, 714 Bulletin Building, Philadelphia, Pa.
Dear Sir: We have your letter of the 6th inst., addressed to the
Attorney General, asking whether the Children's Aid Society comes
within the provisions of the Act of June 20, 1919, No. 248.
The purpose of this society as stated in its charter are:
"To provide for any destitute child that may come
under its control; to establish and maintain for the
public a bureau of indormation in regard to children's
charities; to aid and cooperate in the protection of
children from cruelty."
I find !from the letter of the General Secretary which you also
enclose, that the .society operates principally in Philadelphia, but
also operates in the eastern counties of the State, and is supported
· by contributions and bequests. The annual report submitted shows
that it has resident agents and visitors in Columbia, · Lancaster,
Chester, Bradford and Lehigh Comities.
This Act of Assembly provides in Section 14:
"This act shall not apply to any fraternal organization incorporated under the laws of this Commonwealth, nor to any religious organization or any college,
school or university, located within the Commonwealth,
nor to any labor union or municipality or municipal subdivision or community organization of the Commonwealth."
The only question is whether this society is a community organization within the meaning of this statute.
We have heretofore advised you what is a community organization and in an opinion concerning the application of the act to the
C'hild Federation of Philadelphia, we have held that. even though the
charter authorizes the organization to operate in more than one community, if in fact its operations are confined to one community and
if the solicitation is limited to the community benefited, such an
organization is a community organization, within the meaning of
the act.
But it appears in this case that the charter of the society authorizes it to extend throughout the State, and it is in fact operating
in a number of counties. I am, therefore, of opinion that the Children's Aid Society is within the provisions of the Act of Assembly
above referred td.
·
I return you herewith the letter o.f the General Secretary and the
report of the society.
Very truly yours,
WM. M. HARGEST,

Deputy Attorn.e1J General.
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BOY SCOUTS.
The Boy Scout Council of Delaware and Montgomery Counties must coeiply
with the terms of the Act of June 20, 1919, P. L. 505.

Office of the Attorney General,
Harrisburg, Pa., December 1, 1919.
Bromley Wharton, Esq., General Agent and Secretary Board of
Public Charities, 714 Bulletin Building, Philadelphia, Pa .

.

Dear Sir: This Department is in receipt of your letter of the 24th
inst. enclosing the letter of Mr. Isaac C. Sutton and the Constitu·
tion and By-Laws '!)f the Boy Scouts of America.
You ask whether this organization is within the provisions of the
Act of June 20, 1919, P. L1. 505. I gather from Mr. Sutton's letter
that he thinks the organization is• not within the provisions of this
Act because it is an educational organization.
The boy ,scout organization is certainly not a community organization. It is incorporated by Act of Congress, and the purpose of the
solicitation which the -Council of Delaware and Montgomery CounCounties now desires to undertake, is to raise funds for the better
equipment of the boy scouts camp, to accommodate the scouts of
Delaware and Montgomery Counties, and also to enable the · Council
to make a contribution to the national work of the boy scouts.
Section 14 of this Act of Ass€mbly does not exempt educational
9rganizations. It exempts fraternal and religious organizations, as
such, and "any college, school or university located within the Commonwealth." It does not exempt educational organizations other than
colleges, schools and universities.
I am, therefore, of opinion that the Boy Scout Council of Delaware and Montgomer.y Counties must comply with\ .the Act of
Assembly.
I return you herewith Mr. Sutton's letter and the copy of the
Constitution.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.
VALLEY FORGE PARK COMMISSION.
Ordinarily the Cornmon:wealth does not pay interest upon awards against her,
but in cas·e of an award ~p·pToved by the Cburt, from which no appeal was itnken,
and a delay occurs in payment through no fault of the person to whom the award
was made, or by reason of the transmission of the matter through the usual course
in the offices of the Auditor General and State Treasurer, then interest is collectible,
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Office of the Attorney General,
Harrisburg, Pa., December 18, 1919.
J.P. Hale Jenkins, Esq., Attorney at Law, Norristown, Pa.
Dear Sir: I have your favor of the 11th instant in reference to the
expenses for acquiring land for the Valley Forge Park Commission. You ask whether the bills for witness fees, stenographers'
costs, and counsel fees are properly chargeable to, and payable out
of, the appropriation for acquiring the land.
Heretofore this question has arisen as to the cost and expense of
examining or insuring titles, and we have uniformly held that such
expenses, are properly payable out of the appropriation for the payment of land because they are incident to the purchase.
Where the land has been taken under condemnation proceedings,
and the costs of such proceedings, including witness fees and stenographers' costs', attach to the award, I am of opinion that those
items are also properly chargeable to, and payable out of, the appropriation for the land.
I also think that the fees for counsel and representing the Commonwealth j.n such condemnation proceedings are incident to the
purchase of the property, and therefore payable out of such appropriation.
You also state that in certain cases, verdicts have been taken
against the Commonwealth, and ask whether interest is properly
chargeable against the Commonwealth from the date when such
verdicts are taken, and also from the date of the approval of the
repori of the Jury of View in cases where no appeal has been taken.
It is true, as a general proposition, that the Commonwealth does
not pay interest, but when the Commonwealth becomes a suitor in
one of its Courts of Justice, and a verdict is obtained against it,
the same incidents attach to that verdict as would attach in the case
of other suitors. One of these· incidents is that the verdict bears
interest from its date, and I am of opinion that a verdict against
the Commonwealth carries interest with it as in the case of a verdict 'a gainst, an individual.
I do not understand how the question of interest can arise in a
case where the Court has, approved the report of the Jury of View,
and where there has been no appeal therefrom. In such a case a
requisition should be promptly presented to the accounting officers
of the Commonwealth for payment and no interest would accrue.
The Commonwealth should not pay interest where the payment is
deferred only for such a time as is necessary to pass the settlements
and requisitions through the Accounting Department in the ordinary
course of business. If, however, a case arises where there has been
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an award approved by the Court from which no appeal has been
taken, and the delay is· not caused through any fault of the pe~son
to whom the award has been made, or by reason of the transmission of the matter through the usual course in the offices of · the
Auditor General and State Treasurer, then I am of opinion that
the Commonwealth is also liable for interest in such a case.
Very truly yours,
WM. M. HARGES.T,

Deputy Attorney General.
PHYSICIANS.
The Bureau of Medical Education and Licensure has no power to revoke the
license of a physician who has been convicted of a crime involving moral turpitude
until final affirmance of the judgment against him.

Office of the Attorney General,
Harrisburg, Pa., December 30, 1919.
Dr. J. M. Baldy, President, Bureau of Medical Education and Licensure, Philadelphia, Pa.
Sir: Your request at the end of your letter of December 13th for
an opinion as to the advisability of revoking the license of a physician, who has been convicted of abortion, sentenced to the penitentiary, taken an appeal, and is out on hail pending the appeal, but who
has been accused of repeated offenses and has escaped previous convictions by legal technicalities, is duly received.
In reply would say that you are advised in an opinion of this date
that under the 12th Section of the Act of June 3, 1911, P. L. 639,
as amended by the Act of May 24, 1917, P. L. 271, the Bureau of
Medical Education and Licensure has no power to revoke the license
of a physician who has been convicted of abortion, or "of a crime
involving moral turpitude", and sentenced to the penitentiary but
who has taken an appeal to the Superior Court and has given bail
pending the appeal, until the proceedings on the appeal are terminated and the sentence is affirmed.
The fact that the physician you refer to has previously been often
accused of the same offense, but not convicted, can not add to or
alter the requirements of the Act of Assembly above referred to. It
has been nn'iformly held in this State that penal statutes of all kinds
are strictly construed, and their provisions can not be extended beyond the plain meaning of the words used in the Act. Oommonwealth
t's. Laver'!/, 247 Pa. 139,
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You are therefore advised that the Bureau of Medical Education
and Licens·u re has no power to revoke the license of any physician
until he has been. duly convicted of one of the crimes mentioned in
the Acts above referred to, and after hearing the Bureau finds that
he has been so convicted, or is habitually intemperate "in the use of
ardent spirits or stimulants, narcotics, or any other substance which
impairs intellect and judgment to such an extep.t as to incapacitate
for the pe!'formance of professional duties", as provided in the above
mentioned Act.
Very truly yours,
WILLIAM I. SWOOPE,
lJeputy Attorney General.

Office of the Attorney General,
Harrisburg, Pa., December 30, 1919-.
Dr. J. M. Baldy, President, Bureau of Medical Education and .Licensure, Philadelphia, Pa.
Sir: Your letter of December 13th, requesting to be advised as
to whether or not the Bureau of Medical Education and Licensure
has the power, under Section 12 of the Act of June 3, 1911, P. L.
639, 1:1,s amended by the Act of May 24, 1917, P. D. 271, to revoke
µie license of a physician who has been convicted of abortion and
sentenced to the penitentiary, but who has taken an appeal to the
Superior Court and has given bail pending the appeal, has been
referred to me.
Se.,:!tion 12 of the Act of June 3, 1911, P. L. 639, a s amended by the
Act of May 24, 1917, P. L. 271, provides as follows:
"The Bureau of Medical Education and Licensure shall
refuse to grant a license, to practice medicine and surgery, to an applicant upon the presentation to said
Bureau of Medical Education and Licensure of a cwurt
record showing the conviction, in due course of law, of
said person for pr oducing, or aiding or abetting in producing a criminal abortion or miscarriage, by any
means 'whatsoever; and, further, the Bureau of Medical
Education and Licensure, upon such evidence and proof,
-shall cause the name of any physician licensed to practice medicine and surgery, in the Commonwealth of
Pennsy1va nia, to be r emoved from ~he r ecord .in the
office of the Superintendent of Public Instruction.

526

OPINIONS OF THE ATTORNEY GENERAL.

Off. Doc.

"The Bureau of Medical Education and Licensure may
refuse, revoke, or suspend the right to practice medicine
and surgery, in this State for any or all of the following reasons; to wit, The conviction of a crime involving moral turpitude, habitual intemperance in the use
of ardent spirits or stimulants, narcotics, or any other
substance which impairs intellect and judgment to such
an extent as to incapacitate for the performance of
professional duties."
In an opinion rendered to you by this Department under date of
August 21, 1918, you were advised that the Bureau had power to
revoke the license of a physician licensed prior to January 1, 1912,
when, after hearing, you found he had been convicted of abortion.
The meaning of the word "conviction" in the Acts of 1911 and
1917, above referred to, has not yet been construed by the Courts
so far as these Acts are concerned, but the Courts of Pennsylvania.
have decided that the word "conviction" in other Acts of Assembly
means a judgment and not merely a verdict, which in common parlance is called a "conviction".
·

Smith v. Cowmonwealth,

14 S.

& R. 69.

This decision was followed by the Supreme Court in the late cases
of-

Commonwealth v. Minnick, 250 p ,a. 363.
Commonwealth v. Vitale, 250 Pa. 548.
But our Courts, so far as I have been able to find, have not yet
directly decided what effect, so far as to statutory disabilities and
disqualifications, an appeal from the sentence of the trial Court in
a criminal case has.
In the case of Shields v. West1noreland County, 253 Pa. 271, the
Supreme Court held that after Sheriff Shields had begun to serve
his term in the penitentiary the constitutional provision at once
ousted him from office and he was· not after that date entitled to
any salary, but in that case they were not called upon to pass on
the effect of the appeal on the sentence or judgment of the trial
Court, as the plaintiff was paid his salary up to the time that the
sentence was affirmed by the Supreme Court.
, The appellate Courts of the other States are in hopeless conflict
on this question. It has been held that the pendency of an appeal
or other proceeding in suspension of judgment does not operate to
prevent a prior establishment of guilt from constituting a conviction as the term is used in some contexts.
Hack~tt

v. Freerna1~, 103 Ia. 296; 72 N. W. 528. (Right
to mterrogate witness as to previous conviction of
crime.)
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State v. Morrill, 105 Me. 207 j 73 Atl. 1091. (Right to
impose sentence.)
Com t'. Lockwood, .10[1 1Vfo 8s. 3:Z3 ; .12 Am.. ReJJ. 099.
(Grant of pardon.)
Ritter v. D emocratic Press Co ., 68 Mo . .458. (Disqualification of witness.)
State v. Alexander, 76 N. C. 231,· 22 .11m. Rep. 675.
Gilmore v. State, 3 Okln. Crim. 639 j 108 Pac. 416, followed by Chapman V'; State, 3 Okla. Crim. 643. (Right
to pardon.)
In re Kirby~ 10 S. D. 322 j 73 N. W. 92.
In re KiJrby, 10 S. D. 414j 73 N. W. 907. (Disbarment
proceedings.)
Buciley v. Schwartz, 83 Wis. 304 j 53 N. W. 511. (Effect
of arrest of judgment on right to fees for convictions.)
On the other hand, it has been held in many cases that the pendency of an · appeal or other proceeding in suspension of judgment
operates to prevent an adjudication of guilt from constituting a
"conviction" as the term is used in some statutes.
Rea: v. Twrne1r, 15 East (Eng.) 570. (No right to conviction fees where judgment was arrested.)
Card v. Foot, 57 Conn. 431. (Attacking credibility of
witness pending appeal).
Vinsant v. Vtinsant, 49 Ia. 639. (Right to divorce for
conviction of felony.)
Rivers v. R ivers, 60 Ia. 380 j 14 N. W. 774. (RJi.ght to
divorce for conviction of felony.)
Rivers v. Rivers, 65 I a. 569 j 22 N. W. 679.
State, v. Volrner, 6 !Ian. 379. (Prior record inadmissible in prosecution for second offense.)
Dial ·v . Com., 142 Ky. 32. (Witness not disqualified
where judgment was set as·i de.)
Baker v. Modern Woodmen of America, 140 Mo. App.
619. (Right to recover insurance forfeited by conviction where insured died during pendency of appeal
from conviction.)
Pee>ple v. Van Zile, 80 Mies. 329. (Impeachment of witness.)
See also White v . C01n., 79 Va. 611j State v. Pishtnl'r,
W. Va., 81 S. E. 1046.
In this connection it has been said:

"Probably, in a prosecution alleging a former conviction, and where tlie statute imposes· an increased
penalty for each succeeding offense, and when the alleged prior conviction and judgment thereon is held for
review on writ of error in the court of last resort, it
would be safer and more in consonance with a liberal
and just view of the rights of the ci~ir.~n t? hold ..... .
that pending the alleged former conv1ct10n m the appellate tribunal there is wanting that final judicial sentence essential to constitu~e conviction. In such case it is
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apparent that if the judgment of the appellate court
should be one of reversal nothing would be left as the
basis of a second prosecution alleging a former conviction."

Whit.e v. Com., '79 Va. 611.
In the following case, it was held that the suspension of the civil
rights of a person sentenced to the penitentiary begins at the date
of his imprisonment undeF the sentence. In this case the Court said:
"A sentence to the penitentiary does not make . void
a deed executed by the convict after sentence, but while
he is out pending appeal to the Supreme Court."
Harmon v. Bowersn 18 Kan. 135.
And in the following case, it was held that a person whose sentence
has been suspended is not "convicted" so as to deprive him of his
right to yote in New York. In this case Mr. Justice Bartlett said:
"Where disabilities, disqualifications, and forfeitures
are to followed upon a conviction, in the eye of the
law, it is that condition which is evidenced by sentence
and judgment; and that, where sentence is suspended
and so the direct consequences of fine and imprisonment
are suspended or postponed temporarily or indefinitely,
so also the indirect consequences are likewise postponed."
People v. Fabian, 192 N. Y. 443.
Chief Justice Smith in the following case also said :
"To authorize the loss of personal privileges ..... .
there must be administered the appropriate punishment due to crime .... and thil' from the benignant rule
adopted in the construction of penal statutes of doubtful import, which interprets them favorably to the accused."

State v. Houston, 103 N. 0. 383.
In accordance with these latter authorities, you are, therefore,
advised that the Bureau of Medical Education and Licensure has
no power under the twelfth Section of ihe Act of June 3, 19U, P .
L . .639, as amended by the Act of May 24, 1917, P. L. 271, to revoke
the license of a physician who has been convicted of abortion, or
· "of a crime involving moral turpitude", and sentenced to the penitentiary but who has taken an appeal to the Superior Court and
has given bail pending the appeal, until the termination of the
proceedings by affirmance of the judgment.
Yours very truly,
WILLIAM I. SWOOPE,
Deputy Attorney General.
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DRUGS-ADULTERATION.
T,11e sale of a medicine containing three per cent. iodine amt ninety-seven per
cent. alcohol as "Alcoholic Iodine," a prepHration which should contain seven per
cent. iodine and ninety-three per cent. alcohol, is a violation of the Act of June 7,
1917, P. L. 564.

Office of the Attorney General,
Harrisburg, Pa., January 15, 1920.
Doctor Thomas Blair, Chief of Drug Control Division, 206 Walnut
St., Harrisburg, Pa.
Sir: You submitted to me some time ago, a bottle of medicine
marked "ALCOHOLIC IODINE, 3% Iodine 97% Alcohol, for External Use Only", and requested an opinion as to whether this preparation was a violation of the A.ct regulating the sale of drugs. In
reply, would say that the third section of the Act of May 8, 190.9,
P. L. 470, amended by the second section of the Act of June 7, 1917,
P. L. 564, provides as follows :
"Section 3. That for the purpose of this act an article
shall be deemed to be adulterated:
FIRST. If a drug is sold under or by any name recognized by the ninth revision of the Pharmacopoeia of
the United States, the fourth edition of the National
Formulary, or the American Homeopathic Pharmacopoeia, it differs from the standard of strength, quality,
or purity as determined by the test or formula laid
down in the ninth revision of the Pharmacopoeia of
the United States, the fourth edition of the National
Formulary, or the American Homeopathic Pha:rmacopoeia: Provided, That no drug defined in the ninth revision of the Pharmacopoeia of the United States, the
fourth edition of the National Formulary, or the American Homeopathic Pharmacopoeia, except offiCial preparations of opium, iodine, peppermint, camphor, ginger,
and ethyl nitrit, shall be deemed to be adulterated, under
this provisfon, if the standard of strength, quality, or
purity be plainly stated, in juxtaposition with the official standard of strength, quality, and purity, upon the
bottle, box, or other container thereof, although the
standard may differ from that determined by the test or
formula laid down by the ninth revision of the Phar·macopoeia of the United States, the fourth edition of
the National Formulary, or the American Homeopathic
Pharmacopoeia.
Second. If its strength or purity fall below the professed standard or quality under whkh it is sold."
You stated to me that the official preparation of Alcoholic Iodine
should contain 7% Iodine and 93% ~1cohol. It seems plain, therefore, that this preparation sold under the above label does not con-
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tain the official amount of Iodine, and that on the label of the bottle
submitted to me, as required by the Act, the standard of strength,
quality, or purity was not stated, in juxtaposition with the official
standard of strength, quality, and purity, upon the bottle. This
seems to me plainly a violatiol\ of this provision of the Act of 1909,
as amended by the Act of 1917, and subjects those selling the preparation of the penalties provided in the Act.
Very truly yours,
WILLIAM I. SWOOPE,
Dep'IJ,ty Attorney General.

STATE ART COMMISSION.
Act of May 1, 1919, P. L. 103.
The Commission has no power to adopt a regulation providing that payments
on account of contracts for work, the design of which must be approved by the
Commission, shall not become due under the contract until the Commission shall
certify the contract is substantially completed, in accordance with the design.

Office of the Attorney General,
Harrisburg, Pa., January 27, 1920.
Mr. C. C. Zantzinger, President, State Art Commission, 112 S. 16th
Street, Philadelphia, Pa.
Sir: Your communication of the 2d instant addressed to the
Attorney General has been referred to rue. You inquire whether
your Commission bas authority to adopt a regulation substantially
providing that no final payment shall become due and payable under
a contract to erect or construct any work, the design of which must
be first approved by the Commission, unless and until your Commission shall certify that such work has bel'n executed in substantial
accordance with the design approved.
I am of the opinion that the Act of May 1, 1919, P. L. 103, which
ueates your Commission and defines its powers, contains no authority for the adoption of such regulation. The act expressly provides
that the design for structures of a certain character must be approved by your Commission, and that no work can be commenced
until such approval has heen obtained. It implies that the work
must be done in accordance with the design approved, for it is well
settled that whenever the provisions of a statute is general, everything \Yhich is necessary to make such provision effective is Slllpplied
LJT the common law and by implication (2 Lewis' Sutherland Stat.
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Construction, Sec. 50-4 A): and further, that whatever is implied in
a stafote, whether in the way of a grant or a restriction, or of a
condition, is as much a part of the enactment as what is expressed
therein (Endlich on Interpretation of Statutes, Section 417).
The State or municipal agency liable for the cost of any such
structul"('s should satisfy itself that the work has been done in accordance ''vith the approved design before making payments therefor.
The act does not, however, constitute your Commission as the judge
0f whether such design has b<>en in fact followed. There may be
some adv_antage of having the approval o·f your Board before final
payments arc due or can be made, but this is a matter to be submitted to the Legislature.
You a'Fe now specifically advised therefore that your Commission
has no power to adopt a regulation substantially providing that
payments on contracts for work, the design of which must be approved by the Commission, shall not become due or payable under
the contra.c t unless and imtil your Commission shall certify that the
work has been executed in substantial accordance with the design
so approved.
Very truly yours,
FRANK M:. HUNTER,
Deputy Attorney Generral .

•

MOVING PICTURES.

The Act of April 13, 19.1l, P . L. 64, regul ating amusements, was not repealed,
as to moving pictures, by the Act of May 15, 1915 P. L. 534.

Ofiice of the Attorue;r Gene1·al,
Harrslmrg, Pa., February -i , 1930.
Dr. Ellis P. Oberholtzer, Secretary, Pennsylvania State Board of
Censors, 1025 Cherry Street, Philadelphia, Pa.
Sir:

Your letter of January 29th, 1H20, askln:; to be arlvised as

t.o whether the Act of April 13, 1911, P. L. 61, r<:'gnhttiug ammemeruts, was repealed so far as moving pictu1'es are conccrne<l hy the
Act of May Hi, 1915, P. L. 534, was duly received.
Tn reply wou1d s:iy thn t Section 1 of the Act of April 13, 1911, P.
L. 64, providC's as follows:
"Tha.t it shall be unlawful for any person or person~
io give or participa.te in, or for the O"\~ner or owners of
any building, tent~ tents_, or any prennses, lot, park, or
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common, or any one having control thereof, to permit
within said building, tent, or tents, or any premises,
lot, park or common, any dramatic, theatrical, operatic,
or vaudeville exhibition, or the exhibitions of any fixed
or moving pictures, of a lacivions, sacrilegious, obscene,
indecent, or of an immoral nature and character, or sµch
as might tend to -corrupt morals."
Th~s is the act regulating all kinds of public exihib:iltion and anim'lements, including moving pictures, and providing for a criminal
prosecution for .showing immoral shows. It doe1c; no•t conflict in
any way with the Act o.f May 15, 1915, P. L. 534-, establishing tile
Pennsylvania State Bo~wd of Oenso·r s, a11d giving them the power to
censor moving pie<tures. Further, the same l.Rf,ii.iSlature in 1911, by
the Act of June l!l, 1911, P. L. 10()7, which was the first act in this
State estalblishing a Board of Cem;or's Df Moving Pictures, showed
its intention that both acts were to be enforeed. In case a picture
lrns been approved by the P€'nnsylvania State Board of Censons,
it would cel'tainly rai~e a presumption that the same was not an
imm01•al pic1nre, hut I do not think that the two acts ai·e inconsistent, or the latter act would repeal by implicati!on the Act of April
13, 1911.
You a.re therefore advis0d that there is nothing in i.he Act of !\fay
15, 191.5, P. L. 53i, to prevent a criminal prosecution for showing
an immoral picture under the Act ·of Apl'il 13, 1911, e. L. M.

Very truly yours,
WILLI~M I.

SWOOPE,
Deputy Attorney General.

STATE BOARD OF EXAMINERS OF ARCHITECTS.
An ·architect who has been in practice in Pennsylvania more than one year
prior to the passage of the Act of July 12, 1919 P. L. 933, and who desires a
certificate of qualification and to register as provided in the Act, must satisfy the
Board as to his competency, qualifications and character.
Section 13 of said Act applies only to those who on or after July 1, 1919 enter
upon. th e practice of architecture in this State.

Office of the Attorney f+eJJeral,
Harrisburg, Pa., March 5, HJ20.
Mr. M. I. Kast, Secretary, State Board of Examiners of Architects,
Harrisburg, Pa.
Dear Sir: We have your letter of the 1st instant, asking for a
coDS1tiruction of the Act of .Jnly I~. 1919, P. L. 933, crea.t!ng the
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State Board of Examinem of Architects, and defining its powers
and duties.
The first question you propose is whetherr the Boai~d may refuse
to grant a certificate of regh;itration to any person who has been
engaged in the practice of architecture for at least one year prior
to the passage of this Act, if the Board deem such person not properly qualified.
Section 6 of this Act p1'ovides in part:

"* * * Any properly qualified pe1•son who shall have
been engaged in the prrac•t ice of architecture under the
title of 'architect' for at leaist one year p1r.iJor to the dwte
of the approval of this act may secure such certificate
and be registered in the ma.1t!ller provided by this act."
Subdiv.iJsiun "C" of Section 7 pl"ovides:
"The Board of Examiners may grant a certificate o.f
qualifica:tion to and register without examiIIation any
one who hrus !been engaged in the practice of architecture in this State for at least one year prior to the date
of approval of this act a.s a member of a reputable firm
of architects or under his or her own Illa.me, or to any
one who has been engaged in the practice of architect·
ure as an employe for at lea~ five years prior to the
date of app·r oval of this act: Provided, That applicants
under this subdivision shall present satisfactory proof
of competency and qualifications and evidence as to
character: And prodded, 'rlia.t the application for i;mch
certificate ~hall be made within two years after the date
of approval of this act."
The certifica.te to be issued is called a "certificate of qualification."
Section 6 provides that it may be issued to "any properly qualified
person", who, as provided in Section 7, "shall present satisfactory
proof of competency and qualifications and evidence of character".
The State Board of Examiners necessarily must be the judges as
to w'hetger a person is "properly qualified" and has presented "satisfactory proof of competency and qualifications and evidence as to
character."
If an applicant who has been ''engaged in the practice of architecture under the title of 'architect' for at least one year prior to the
date of the approval of this act" does1 not satisfy the Staite Board
of Examiners that he ilis a "properly qualified person", or does not
submit proof that :iis saiti1sfaotory to .the Board of Examiners of his
"competency aind qualifications and evidence as to character'', the
Board may refuse to grant such an applicant a certificate or to regis1~r him as provided by the Act of Assembly.
1

I
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'l'his applies to perr.sons who havei been in practice more than one
year prior to the pas.s age of the Act, who· desri.re to secure a certificate and to be registered.
The Act, however, a1so provides that any person who has been
engaged in the practice of architecture under the title "architect"
for a period of more than one year prrior to the approval of the Act
may eontinue to do so without n, certificate or registration, provided
he file an affidavit setting forth the facts with the Eoard of Examiners within five years afterr- the da.te of the approval of the Act.
The second question you ask is ,w hether a person who hll!s been
engaged in the practice of architecture foir a period of one year
prior to the approval of this Act of Assembly comes within the
provisions of Section 13.
Section 13 provides:
"On and after July first, one thousand nine hundred
nineteen, it shall ibe unlawful for any person in the State
of Pennsylvania to enter up on the practice of architecture in the State of PenDJsylvania, or to hold himself
or herself forth as an architect or as a 'registered architect', or to use any word or any letters or figures indicating or intended to imply that the person using the
same is• a 'registered axchitect,' unless he or she has com- .
plied with the provisions of this act and is the holder of
a certificate oi qualification to practice architecture issued or renewed and registered under the provisions of
this act."
- It is very plain that thi1s section applies only to thoise who on and
after July 1, 1919, enter upon the practice of architecture in the
State. It does not apply to those persons who have been practicing
architecture prior to the pa.sisiage of the Act.

Very truly yours,
Wl\I. M. HARGEST,
D eputy Attorney General.

CARRYING CONCEALED DEADLY WEAPONS.
There is no auth ority to nuthorizc or permit the carrying of concealed deadly
weapons. A direction by the Postmaster General that rural mail Carriers carry
a weapon should r ebut the statutory prcs_umption of unlawful intent.
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Office of the Attr)l'ney General,
Harrisburg, Pa., l\.f arch 30, 1920.
Hon. James I. Rlakslee, F'onrth Assisit ant Postma,ster General, Post
Offke Departm1_,•nt, Washington, D. C.
Sir: Your letter of the 26th inst. reque·s ting that this Department
advise you whether or not under the laws, of the State of Pennsylvania, any objection will be made to the carrying of concealed deadly
weapO'I1s by driver1s in the rural mO>tior truck ·service while actually
in charge of the United States mails in-this State, has boon referred to
me.
In reply, would say that the Act of March 18, 1875, P. L. 33,
Section 1, provides as follows:
"That any per1s on within this Commonwealth who shall
carry fire-arms, slung-shot, handy-billy, dirk-knife, razor
or any other deadly weapon, co·n cealed upon his per·son,
wtith the intent therewith unlawfully and maliciously
to do injury to any other person, shall be deemed guilty
of a misdemeanor, and upon the conviction thereof,
shall be sc>ntenced to pay a fine not exceeding five hundred dollars and undergo an imprisonment hy separate
or solitary confinement not exceeding one year, or either
or both, at tl1e discretion of the court, and the jury tryin~ the ea.se may infer such intent as aforesaid, from
the fa.ct of i.he snid <lefendant carrying such weapons
in the manner as aforesaid."
Un<ler this Act, the~ Snj'ierior Court has held that a pTosecution
cannot bf' sustain<>d nnles.s it is shown that the person carrying the
weapon had a malkiomi intent to do injury.
Corntmonwealth vs. Gallagher, 9 Pa. Supfffor Ct., 100.
Judge Endlich in the following ca.se, says:
"The constitution, in art. I, Sec. 22, declares the right
of citizens (see Com. v. Papsonr., 44 Pa. Sup. Ct. 128,
affirmed 231 Pa. 1J6) to bear arms in defence of themselves. With this declaration the Act of 1875 is not in
conflict, under the ruling in Wright v. Cq11i., 77 Pa. 470.
But its consistcncv with the same is to be predicated accordin""0 to that decision, not only upon the concealment
of fhe weapon, but also the intent, by the use of it
unlawfullv and maliciously to do injury to another; and
whilst th~ statute authori~es a presumption of such intent from the mere fact of defondant's carrying the
weapon concealed upon his person, that presumptioD; is
liable to be rebutted by proof: Com. v llfcNulty, 8 Phila.
6.10. Such proof, of course, may be direct by evidence
of the party himself as to bi~ reason f?r carryiI;g the
weapon; and it may also b_e circumstantial, by evidence
of facts negativing the ex1stance of any wrongful purpose on his part, or raising a presumption to the contrary."
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Commonwealth rii. Sweifa•er, '21 Dist. Rep. 8'07.
But it has been held jn the following case that a policeman may be
convic.t ed of carrying concealed weapons:
"The defendant herein, who had recently been acquitted of the charge of murder, was tried for assault and
l)attery 'dth intent to kill, and carrying a concealed
deadly weapon. In support of the latter charge, it was
shown that the defendant, a police officer, having been
relieved from duty, went to the lronse of the prosecutors,
and in the course of a personal altercation, drew· from
beneath his coat a pistol. with "·hich he heat them. His
counsel C'Ontended that there could be no conviction
on this indictment, because the defendant was armed
by the rrnhlir, as a conservatm_· of the peace, and wais
required by his office to earry the weapon.
'rhe court held that the offence of carrying .a concealed
deadly weapon could he co!lllmitted by a police officer,
as well ns hy a prirnte citizen; the difference being,
that a private person was presumed to carry it for an
unlawful pm·pose, while a.n ·officer was presumed to have
it fo1· a lawfnl purpo~e, either presumption being liable to be rebutted by proof."

Convmonwealth v·s. MaNulty, 8 Phila., 610.
The rule established by 1Jhei aho,·e cited authorities is that, while
the law of Pennsylvania forbids any perison to carry a concealed
deadly weapon with malicious intent, aml the intent can be inferred
Ly the jury by the possession of the weapon, if the defendant ca;n shivw
tha.t he had a lawfol purp,ose in carrying the weapon and did no't
intend to use it for any malicious purpose, he would be entitled to
be acquitted of the offense.
There is no authority in Pennsylvania that can authorize or permit any one to carry a conceialed deadly ~''en:pon. Every pe;rson
carrying one must, nnder the abov·e law, assume the burden of proving that he carries the same for n p1'oper purpose. 1Ve might sugg~st, however, that your Depm fauent could direct that the rural mail
carriers carry a weapon, and tha.1 such direction could, in case the'
mail carrier was arrested, under this 11a w rbe shown bv him to rebut
the statutory presumption of h1s unlawfu~ intent.
•
V e ·v truly yours,
1

WILLIAM I. SWOOPE,
Deputy Attorney General.
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STATE BOARD OF DENTAL EXAMINERS.
Re. R evocation of license of a pra cticing dentist .

Office of the Attorney General,
Hlarrisburg, Pa., April 8, 1920.
Dr. Alexander H. Reynolds, Secretary, Sitate Board of Dental
Examinoos; Philadelphia, Pa.
Sir: I run in receipt io:f1 your favor of March 30, 1920, enclosing
a letter of D1r. Blair, Chieif of the Bureau of Drug Oou'tr'ol, to the
Directoir of the Dental Council, asking the Denta.l Council to revoke
a license under the following fact s:
The p€rson complained against has been practicing denistry iu
l~enns~rlvanh1 for a period of twen ty-tbree yf!ars.
He was a practitioner at the time the laws went effect requiring dentists to secure
a lice.use befort• bl'ing anthorized to practice that profession, and,
therefore, he holds no license, either from the State Board of Dental
Examiners or the Dental Conncil. He ha,s become addicted to narcotic drugs.
The question :Us whrther the Dental Oouucil can prohibit him from
practicing denistry.
The. Act of May 7, 1907, P . L. 161, regulating and defining the
powers and duties of the Dental Council and the State Board of
Dental Ex aiminer1s, as amended by the Act of May 3, 1915, P. L. 219,
does not authorize the Dental Council to revoke the licenses of, or
to prescribe penalties against, persoins addicted to the use of narcotics.
'11he only provisions in reference to this ma:tter js found in the Act
of July 11, 1917, P. L. 758, known a,s the Drug Dontrol Act. This
Act provides that: ·
1

"No perison shall use, take, or administer to his person, or cause to be administererl to his person, or administtr to any other person, or cause to be adminfo;rtered
to apy other person",
morphine (,w hich is the drug in q11efltion),
''('Xce'P't undf'r the advice i:tnd direction, and with the
consent, of a regularly practicing and duly licensed
physician or dentist."
Section 14 of this Act

of Assembly provide~:

"Any license heretofore issued to any physician,
den f-i8t, ve,t erina ria.n, pharmaci st, druggist, or r egister -

ed nurise may he either revoked 0r suspended by t he
proper officers o·r bo~rds having power to issu~ licenst;s
to nny of the foregorng, npon proof that the licensee is
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::idclktf>'d to the use of anv of sai<l drugs, after gi~·ing

such licensee reaRonable 11otice aud opportunity to he
heard."
St:ctinn ] 5 prol'ides; in part:
"The term 'license', as used in sections fourteen and
fifteen of this act, shall be construed to include all licenses heretofore issued to any physician, dentist, veterinarian, pharmacist, druggist, or registered nurse, whether
said license was issued by the officers or boards at present having power to i's sue the ,same, or whet!ier granted
under previous aurtlhorirty."
It will be noted that the Dental Council, "having power to issue

licenses", has the power to revoke a license issued to any dentist
either by the Dental Council or by previous authority.
But there 'l S no authiorrity in this Act to revoke the right to practice
unless that right is based upon a license. The Act does not include
the taking away of the rilght to practice a profession which was secured prior to the granting of the license, but is limited to the revocation or ,suspensrion of a license.
I, therefore, am compelled to advise you that you can not revoke
the license in the case heretofore mentioned, because no license has
been gra.iJ:ted, and you C'an not reyoke the right to practice denistry
been given to the Dental Council. I
because that power has n·ot >
think the law should be amended so as to authorize the proper officers
or bourds to rcv0ke the right to practice whether based on a license
or not.
Very truly yours,
WM. M. HARGEST,

Deputy Attorney General.
BOARD OF EXAMINERS OF ARCHITECTS.
The fee charged by the Board for examination or certificate of qualification and
registration should not be returned to the applicant in the event he is found nn.fit
for registration.

Office of the Attorney General,
Harrisburg, Pa., April 13, 1920.
Mr. M. I. Kast, Secretary, State Board of Examiners of Architects,
Harrisburg, Pa.
Dear Sir: This Department is in receipt of your communication,
asking whether the fee paid by an applicant can be returned to the
applicant when the Board has found him unfit for registration ..
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The Act of July 12, 1919, P. L. 933, provides for a State Board of
Examiners of Architects, who conduct examinations, and issue certificates of qualifications to persons desiring to practice architecture in 'this Commonwealth. The Act also provides for the registration of persons to whom certificates have been issued.
Section 7 of this Act provides:
"Every person applying for examination or certificate of qualification and registration under this act
shall pay a fee of twenty-five dollars to the s'ecr:eta:ry of
the board of examiners."
'
Each member of the Boa rd of Examiners is paid ten dollars per
diem while actually engaged in attendance at meetings, or in conducting examinations, and also his actual traveling, hotel, clerical
and other expenses incurred in the performance of the duties imposed by this Act of Assembly. '];he Board is authorized to pay a
secretary at a salary which shall not exceed five hundred · dollars
per annum.
Section 4 of this Act of Assembly also provides, in part:
"All fees provided for by this act shall be paid to
and receipted for by the secretary of the board, and
shall be paid by him monthly into the State Treasury."
Where one applies to this Board for a certificate of any character,
it imposes the necessity upon the Board to make a suffcient examination into the qualifications of the applicant. The expense of this
examination is met, at least in part, by the fee which the applicant
is required to pay. When an applicant has imposed upon the Board
the duty of run.king ouch exami~ation, it would be unreasonable to
r.e turn to the applicant the fee which he has paid, merely because tha
applicant has made an application to practice a profession fer
which the Board finds him unfit.
Morever, this Act of Assembly provides for the payment of the
fees into the State Treasury. After they are paid into the State
Treasury there is no way of getting them out except by an appropriation.
It is, therefore, apparent that it was not the intention of the
Legislature that the fee for examination or certificate of qualification, and registration, should be returned to the applicant in the
event that he is found unfit for registration.;
Very truly yours,
WM. M . H ARGEST,
iJeputy Attorney General.
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MEASURES.
In measuring dry goods, the use of a yard measured upon the counter and indicated, with its fraction.al parts, by tacks driven into the counter, does not violate the Act of July 24, 1913, P. L. 965.

Office of the Attorney General,
Harrisburg, Pa., May 6, 1920.
Honorable James Sweeney, Chief, Bureau of Standards; Harrisburg,
Pa.
Dear Sir: This Department is in receipt of your recent communication asking for a construction of the Act of July 24, 1913, P. L.
965.
I understand that there is a practice in dry goods stores· of measuring a yard, or the fraction of a yard, along the edge of a c°'unter,
and driving tracks therein so as to have a permanent measure before
clerks, and that such measures are used for the purpose of selling
dry-goods·.
You ask whether the Act of Assembly above referred to prohibits
the measuring of cloth and other similar goods in this way.
This Act of Assembly is entitled:
"An Act defining commodities; regulating the sale
thereof and providing penalties for violation hereof."
Section 1 of this Act provides "that the word 'commodity', as used
in this Act, shall be taken to mean any tangible, personal property,
sold or offered for sale".
Section 2 provides, in part, that "all dry commodities, when sold
in bulk or from hulk, iShall be sold by weight, dry measure or
numerical count".
The Act of Assembly then deals with measures and containers and
fixes the weight which a bushel of various agricultural commodities
shall contain. It also provides for the marking of packages.
There is a serious question whether this Act of Assembly was· intended to deal with such dry commodities as are sold in a dry-goods
store even though the definitions are broad enough to cover them.
Assuming, however, that such commodities are within the purview
of the Act, the Act then provides that such dry goods shall be sold
by "dry measure". The dry measure applicable to such dry commodities, would be the yardstick, and the question is whether tacks
inserted on a counter can be substituted for a yardstick. If a yardstick were glued to the counter, it would be no less a yardstick; if,
instead of gluing a yardstick to the counter the various subdivisions
of it were carved thereon, that would be no less a dry measure; and
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if, instead of carving the measure thereon, tacks· were used to indicate the subdivisions, this device would certainly be quite as rnneh
a dry measure as a loose yardstick.
I, .therefore, advise you that the use of such a substitute does not
in any way offend against the Act of Assembly above r.eferred to.
Very truly yours,
WM. M. HARGEST,
Deputy Attorney General.

INDUSTRIAL HOME FOR WOMEN.
A person cannot, at the same time, be Superintendent of the Industrial Home
for Women and a members crf its board of managers.
Furniture and equipment for the Industrial Home for Women can be lawfully
purchased only after competitive bidding upon due advertisement.

Office of the Attorney General,
Harrisburg, Pa., May 11, 1920.
Mr. William F. Brittain, Chairman, Furniture Committee, State
Industrial Ho.me for Women, Muncy, Pa.
Sir: This Department is in receipt of your communication of the
1st inst., asking to be advised upon the following questions:
First: Whether a member of the Board of Managers of the State
Industrial Home for Women, at M1;mcy, Pa., is eligible for the
position of Superintendent or Secretary of the Board.
Second: Whether it is required that the bids for the entire furniture equipment be advertised, or whether certain of the furniture
for which there is urgent need may be purchased without advertisement.
In reply to the foregoing you are respectfully advised as· follows:

The Industrial Home for Women was created by the Act of July
25, 1913, P. Ii. 1311. Pursuant to its provisions its Board of Managers consists of nine members, at least three of whom shall at all
times be women.
Section 7 provides, inter a) ia as follows:
''The Board of Managers shall elect annually from
its members a president and a treasurer, and shall appoint a women superintendent, who shall be under Hs
direction and control and who shall hold office dur ing
the pleasure of the board. The superi?tendent shall have
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authority to make t emporary appointments and to suspend any employe, subject to ratification by the board
at it;: next meeting."
It is the unmistakable intent of this provision that the Superip.tendent shall not be a member of the Board. This official exercises her
dnties under and subject to its direction and control, and the Act
clearly contemplates that this supervisory control and direction
shall be that of the entire Board, which would not, in effect, be the
case if the Superintendent were one of its members. In such case it
would merely be eight of its members exercising authority over the
Superintendent, while the intent of the law is that this authority
should flow from the deliberations and thought of a body with a
membership as thereby constituted.
This conclusion is supported 'b y various provisions of the Act,
all tending to show that the functions of the position of Superintendent are such as to render that place incompatible or inconsistent
with membership on the Board.
The Act expressly directs the selection of a president and treasurer, but nowhere specifically authorizes the selection of a secretary. The need of such official is appa.rent, however, and the right
of the Board to select one is to be presumed. ?!forever, in Section 19
it is provided that the statement relative to the discharge -0f an
inmate "shall be signed by the board's president or secretary." It
will be noted that it is mandatory that the president ·and treasurer
be members of the Board, and since the Act is silent as to the selec:
tion of a secretary, we may conclude that it is optional with the
Board whether to select its secretary from its membership or not.
In answer to your first above stated question you are, therefore,
advised that a person cannot at the same time be Superintendent
and a member of the Board of Manager s of the said State Industrial
Home for Women, and that the secretary of the Board of Managers
may or may not be a member of th e Board as it may decide.
In regard to the method of the purchase of the equipment for the
building, the Act is· so explicit as to leave nothing to construction.
Section 7 reads as follows :

"All contracts for the equipment of said buildings
shall be entered into only a fter competitive bidding and
upon the contractor executing a bond to the Commonwealth of Pernrn:rlvania in a n amount, and with surety
or sureties, to be apprm·ecl by the Board of Managers,
conditioned fo 1: the faithful performance of the terms
of the contract."
It plainly follows from this r equirement that furniture equipment
cannot be purchased otherwise than after competitirn bidding, upon
due advertisement. It rr:ust in all cases, in whatever amount and to
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whatever extent, be rmrchased in strict conformity to this mandate,
which accords with sound public policy in all purchases for State
institutions.
You are, therefore, advise·d that the furniture equipment in question can only lawfully be purchased after competitive bidding upon
due advertisement.
Very truly yours,
EMERSON COLLINS,
Deputy Attorney General.

MOVING-PICTURE CENSORS.
The Act of May 15, 1915, §17, P. L. 534, as amended by the Act of June 12,
1919, P. L. 475, provides that each film, reel or set of views of 1200 feet or less
shall be examined, and approved or disapproved, by the Board of Censors ; and if
approved, shall have the approval seal attached th ereon, and displayed. This
applies to short films or reels known in the moving-picture trade as "trailers',"
which average about 150 feet in length.
.

Office of the Attorney General,
Harrisburg, Pa., August 10, 1920.
Mr. Joseph A: Berrier, Executive Clerk, Pennsylvania State Board of
Censors, Harrisburg, Pa.
Sir: Your request for an opinion from this Department as to
whether "trailers", which, I understand, are· short films averaging
about one hundred anq fifty feet in length, are required to be censored under the Act of May 15, 1915, P. L. 534, and to have an approval seal thereon, duly received.
In rep'ly would say that Section 17 of the Act of 1915, as· amended
by the Act of June 12, 1919, P. L. 475, provides as follows:
"For the examination of each film, reel, or set of
views of one thousand two hundred lineal feet, or less,
the Board shall receive, in advance, a fee of two dollars, and two dollars for each duplicate or print thereof, which must be, applied for at the same time and by
the same person."
In this section there is no exception of what are known as short
films or reels, but every film or reel is to be examined, censored and
approved ·or disapproved by the Board. The words of the Act are
that each film reel, or set of views of one thousand two hundred lineal
.
'
feet, or less, shall be examined, approved or disapproved, and if ap~:proved, shall have the approval Seal attached thereon and displayed.
,.
<::.
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You are therefore advised that short films or reels known in the
moving picture trade as "trailers", must be examined by the Board,
approved or disapproved, and if approved, shall be shown with the
approval seal.
Very truly yours,
WILLIAM I. SWOOPE,
.D eputy Attorney General.

PURCHASE OF SCHOOL BONDS BY RETIREMENT BOARD.
The retirement Board under the terms of the Act of July 18, 1917, P. L. 1043
may bid for a proposed issue of s.chool bonds for the pur.pose of investing the
funds created by the Retirement Act of 1917.

Office of the Attorney General,
Harrisburg, Pa., September 10, 1920.
Honorable Harmon M. Kephart, State 'l'reasurer, Harrisburg, Pa.
Sir: This Department is in receipt of your communication of the
24th ult., asking to be advised relative to the purchase of an issue
tof school bonds by the Retirement Board of which you are a member.
The precise question, as I understand, upon which an opinion is
requested is:
Whether the Retirement Board, under its powers pursuant to the
'l'e.achers' Retirement Act of l!Jl 7, may bid for proposed issues of
honds in any case for the purpose of investing the funds created by
said Act, and under the management of said Board.
Section 6 of the Public School Employes' Retirement System Act
of July 18, 1917, P . L. 1043, dealing with the management of the
funds created by the Act, provides, inter alia, as follows:
1

"The members of the retirement board shall be the
trustees of the several fnnds ereated by this aet, and
shall han• exclusive control and management of the
said funds and full power to invest the same; $ubject,
liowever, to all the terms, conditions, limitations, and
restrictions imposed by this act upon the making of investments ; and subject, also, to the terms, conditions,
~imitations and restrictions imposed by law upon savmgs bauks in the making and disposing of their investments; an<l , subj ect to likP terms, conditions, lfu:nitations, and rrstrictions, said trustees shall have full
power to hold, purchase, srll, assign, transfer, or dispose
of any of the securities and investments in which any
of the funds created by this act shall have b<~n in1
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vested, as well as of the proceeds of said investments
and of any moneys belonging to said funds."
. The word "invest" 'is defined by the Century Dictionary as meaning:

"To employ for some profitable use; convert into
some other form of wealth, usually ·Of a more or less
permanent nature, as in the purchase of property or
shares, or in loans secured by mortgages, etc. : said of
money or capital; followed bv in: as, to invest one's
means in lands or houses, ·or in bank-stock, government
bonds, etc.; to invest large sums in books."
In Words & Phrases, vol. 2, Second Series, page 1189, is found the
following citation defining the term "inves.t ment":
"The accepted definiHons of that term, as vvell as its
derivations, involve the idea of tlw clothing or investiture of the funds with new and different attributes. It is
defined 'to convert into some other form of wealth, usually of a more or less permanent nature.' and 'to be tl1e
laying out of money in the purchase of some species of
property, especially a source of income or profit,' and
-giving money for some othe1' ru·o:perty, or the laying
out of money in such manner that it may produce a revenue. Fidelity & Deposit Co. of Maryland vs. Freud,
SO Atl. 603, 605, 115 Md. 2!"!."
As stated above, the ·s9le question here pasis ed upon iis whether
the Retirement Board, within the lawful scope of its poweTs to invest the funds with the management of which it is .charged, can
hid for a proposed issue of bonds. It hi needless to consider \vhether,
as a general proposition, a power "to invest" carries with it the right
to bid for a prospective issue of securities permissible for the investment in question, since after careful consideration of the spirit
and intent of the authority bestowed by the aforesaid Act upon the
Retirement Board to invest the said funds I am clearly of the opinion
that it would be an improper exercise of that authority for it to
purchase bonds in that manner in any case. The provision clorthing
the Board with the power to invest is to be given a very strict construction, and we must presume that nothing was intended which
might operate detrimentally to the wises). management of tllese funds.
~or the Board to bid for bonds not yet issued, and whose market
value is still uncertain or speculatfre, would conceivably, in <;Orne
instances and in some measure, result in giving to such ·prospective
issue a selling price higher than it might otherwise enjoy, the Board
as the highest bidder becoming the pnr·chaser at such price. It is
manifestly nnwiRe and contrar;v to snund policy to invest pnhlic
funds in this manner. No possi ble advantage to the manwcement
of. ihe said funds can be seen, from pursuing such a procedure in
35tt
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making investments, while the possible disadvantages are patent.
If the Board were to enter the field of competitive bidding for new

bond issues, it would certainly invite appeals, importun~ties and
pressure from various quarters for it to become a bidder for some
proposed issue. It is too apparent to require comment that this
might become misclh ievous and certainly would commonly be vexatious.
The s·ole concern of the Board in this matter of making investments is to make the same upon the most advantageous terms in
l'onformity with the conditions for these investments as prescribed
lJy the Act, and not in any degree to assist any one in the flotation
of a bond issue, however sound or meritorious such issue might be.
There is no need, in order to carry out the duty with ·which the
Board is charged, to go into the domain of future issues and bid
for bonds for tlrn reason that there is at present a most abundant
opportunity to invest said funds in seasoned securities permissible
for their investment at prices unprecedently favorable. Where it
is desired to purchase bonds, allowable as an investment for said
fnnds in accordance with the provisions of the Act, the proper course
is to go into the open market and purchase. them at the current
price thne prevailing. In that way t!here can be no question that
the inve3tment has been made upon the best available terms, at a
price everywhere recognized as the safest a_n d best standard of value.
As stated above, I am of the opinion that to bid for proposed new
issues of bonds is contrary to the best management of the said funds
and hence to the spirit and strict intent of the Act, .and inimical
to sound public policy. This ruling confirms one already informally
made to you up.on this question by Deputy Attorney General Hunter.
In accordance with the foregoing, you are, therefore, advised that
the Retirement Board in no case should bid for a proposed issue of
honds for the purpose of investing the funds created by the Retire·
ment Act of 1917.
Y ery truly yours,
EMERSON COLLINS,
Deputy Attorney General.
IN RE DRUGGISTS.
"Medicine store" has the same meaning as "drug store," and its use is prohibited, un.less the provisions of the .A.ct of May 17, 1917, P . L. 208, are complied
with.
Medicine is defined to be a substance used as a remedy for disease, a sub·
stance having, or supposed to have, curative properties. "Drug" is defined as
an y vegetable, animal or mineral substance used in· the composition or prepara·
tiou of medicine.
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Office of the Attorney General,
Harrisburg, Pa., September 27, 1920.
Honorable Lucius L. Walton, Secretary, Pennsylvania Board of
Pharmacy, Williamsport, Pa.
Dear Sir: Your ·r equest for an opinion as to whether certain unregistered persons, employing the title "medicine store" for a place
of business, who do not employ or have a registered pharmacist in
charge thereof, are doing so in violation of the Act of May· 17,
1917, P. L. 208, entitled: "An Act to regulate the practice of pharmacy and sale of poisons and drugs", etc., has been received.
Section 15 of the Act provides as follows:
"That it shall be unlawful for any person, firm , or
corporation to · use the title : 'pharmacist,' 'assistant
pharmacist', 'druggist', or 'apothecary', except as authorized under this act of Assembly. It shall fuirther
be unlawful to use the title: 'drug-store' or 'pharinacif,
or <JIY/;y title having the same m eaning, for a place where
drugs are sold at retail except by persons registere.d as
pharmacists under the p1rovisions of this act: Provided, however, It shall not be unlawful for the owner
of -a pharmacy, who is not registered under this act as
a pharmacist, to employ such titles when his pharmacy
is conducted by a pharmac.ist duly registered under this
act. Any person violating this section of this act of
Assembly shall be guilty of a mis·demeanor, and upon
conviction shall be sentenced to pay a fine of not less
than fifty dollars ($50.00) and the costs of prosecution."
_The question which arises here, therefore, is whether the title
"medic_ine store" has the same meaning as "drug-store" or "pharmacy". "l\fedicine" is defined to be a substance used as a remedy
for disease, a substance having, or supposed to have, curative properties. "Drug" is defined as any vegetable, animal or mineral substance used in the composition or preparation of medicine.
While medicines are compounded or . prepared from drugs, this
distinction is not oridinarily recognized and it seems to me that the ·
title "medicine store" is used by persons not registered as pharmacists for the purpose of inducing others to believe that the ordinary
drug store is therein conducted.
The Act provides that it shall be unlawful for any person other
than a _registered pharmacist to use the title "drug store" or any
title having 'the same meaning.
In my opinion the title "medicine store" has the same meaning as
"drug store", and its use, therefore, prohibited by Section 15 of th e
Act of May 17, 1917.
Very truly yours,
BERNA.RD J. MYERS,
Deputy Attorney General.
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RESERVOIR.

It was not the intention of the Legislature that the appropriation of 19.19 for
$400,000 should be available only if all the real estate in Pennsylvania necessary
for the project could be purchased for that amount.
The appropriation is immediately available, and is not held in abeyance until
consents of Ohio property holders waiving damages are bad.
A title and trust Compan_y may be employed to procure options on lands and
insure titles, and the cost thereof may be paid from the appropriation.

Office of th_e Attorney General,
Harrisburg, Pa., November 4, 1920.
Mr. T. J. Lynch, Secretary, Water Supply Commission, Harrisburg,
Pa.
Sir: There has been received your communication of the 29th ult.,
relative to the establishment of a reservoir at Pymatuning Swamp
in Crawford County. You state that the cost of acquiring land in
Pennsylvania for the project will approximate $1,200,000, and you
inquire substantially as follows:
First: Is the availability of the appropriation of $40Q,OOO made
by the Act of July 18, 1919, Appropriation Acts No. 247, conditioned
upon the procuring of all the necessary land in the State of Pennsylvania for the sum appropriated; or, is this amount available for
a partial acquisition of such real estate.
8econd: If the appropriation is not so conditioned, whether it
is available at the present time; or, whether its expenditure must be
held in abeyance until waiver of damage consents have been procured
from the owners of all those properties in Ohio whose lands would be
submerged by the creation of the reservoir.
Third: If the money be available at present, whether you are
authorized to contract for the services of the Potter Title & Trust
Company to examine titl~s and acquire purchase options.
Fourth: If you may so contract, whether the company can be paid
out of the appropriation made by the foregoing act.
Answering these inquiries seriatim, I am of the opinion that ,the
Legislature, in appropriating the sum of $400,000 by the Act of 1919
above referred to, did not intend that it should be available only if
all the real estate in Pennsylvania necessary for the project could
be purchased for that amount. T1Jis is evident from the history of
the legislation on this subject. Pursuant to the Act of June 14, 1911,
Appropriation Acts ~88, prodding for a Sl'irvey of Pymaituning
Swamp, and an examination into th e feasibility of constructing a
reservoir therein to conserve the waters draining into said swamp,
your Commission made a report to the General Assembly at the
I
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Session of 1913, wherein it was stated that the estimated cost of acquiring the land and buildings based upon values existing at that
time was $657,700, and that the total cost of the dam, reservoir, land
and buildings, clearing of woods and shore treatment, and re-building and re-locating roads, railroads and bridges, was estimated at
$1,556,400 . .As a result of that report, the General Assembly passed
the Act of July 25, 1913, P. L. 1270, providing for the erection of the
dam and the establi'shment of the reservoir, and for the acquisition
of lands and materials necessary thereto. By Section 8, $400,000
was appropriated for the purchase of said lands and for otherwise
carrying out the purposes of the act. It is obvious from the preamble
to this act that it was predicated upon the report referred to and
the conclusion in light of this report is irresistible that the Legislature did not intend that amount as sufficient to acquire all the land
necessary to the creation of the dam and the reservoir. This appropriation was approved in the sum of $10Q,OOO. At its session of 1915,
the Legislature passed a bill re-appropriating the unexpended balance
of the 1913 appropriation, amounting to $65,000, and in addition
thereto appropriated $1,500,000 for the purposes enumerated in the
said Act of 1913. The bill was approved June 18, 1915, Appropriation Acts 196, in the sum of $65,000, but approval was withheld from
the additional appropria!tion item. Then followed the Act of July
25, 1917, Appropriation Acts 191, which originally ~propriated
$100,000 but was reduced by the Governor to $400,000
"fo11 the purpose of continuing the work upon the Pymatu,ning Swamp Reservoir",
which was in turn followed by the Act of July 18, 191~, Appropriation Acts 247, re-appropriating this sum of $400, 000 for the same purpose. The history .of the legislation on this subject and the sums
appropriated from time to time for its consummation clearly disclose an intent that the amount re-appropriated by the Act of 1919
was not considered as sufficient to acquire all the land necessary for
the reservoir, but that it was intended that it should be available
for the partial acquisition of land necessary for the project.
This money is available to your Commis·s ion now, and is not held
in abeyance until consents of Ohio property owners waiving damages
are had. The procurement of these waivers was expressly made a
condition precedent to the appropriation of 1913. The appropriation
of 1917 was conditioned upon a transfer of legal title of all Ohio
land likely to be submerged to the Commonwealth of Pennsylvania.
No such condition, however, is contained in the Act of 1919. There
is to the contrary therein expressly enacted that the
1

"money hereby appropriated be, and the same is, made
available for the use of the Water Supply Commission
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of PennsylYania in the acquisition of lands in the Commonwealth of Pennsylvania necessary for the maintenance and operation of said reservoir, immediately
upon the approval of this act."
It is therefore clear that the full amount of the appropriation is

available at the present time.
I am further of the opinion that your right to acquire land by
purchase implies your authority to procure the services of a Title
Company to procure options and to_ examine and to insure titles;
that the reasonabJe cost incident thereto is a part of the cost
of the acquisition of the land as well as a part of the proper performance of your duties in the creation of the reservoir; and, that
the appropriation of $400,000 made by the Act of 1919 is available
for the cost of such services as determined by a contract properly
executed by your Commission and the Title and Trust Company.
The foregoing conclusions render it unnecessary at this time to
discuss certain other questions raised in your communication 7 You
are in consonance with the above now specifically advised:
First: That the appropriation of $400,000 contained in the Act
of June 18, 1915, Appropriation Acts 196, for the erection of a dam
at Pymatu};)jng Swamp and the establishment of a reservoir to conserve the water thereof, was not predicated upon the condition that
it could only be expended if all the land in Pennsylvania necessary
for the project could be acquired for that sum.
Second: That the said appropriation is now available to your
Commission for the purposes contained in the Act of 1913, above
referred to.
Third: That under the provisions of the Act of 1913, authorizing
the work, you are empowered to contract for the services of the
Potter Title and Trust Company looking to the procurement of options on land in Pennsylvania, or the actual purchase of said lands,
and for the insurance of the legal titles thereto.
Fourth: That the appropriation made by the Act of 1919 is available to pay such reasonable cost of such service as is evidenced by
a contract duly executed by your Commission and the Trust Company.
Very truly yours,

FRANK M. HUNTER,
Deputy Attorney General.
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APPROPRIATION-WATER SUPPLY COMMISSION.
T.he appropriation in the .A.ct of July 18, 1919, P. L. 247 is in addition to
that of the .A.ct
1917,. P. L. 1191, and may be expended for any of th e purpose~
provided for in the Act of 1917.

of

Office · of the Attorney General,
Harrisburg, Pa., November 17, 1920.
Thomas J. Lynch, Esq., Secretary, Water Supply Commission,
Harrisburg, Pa.
Sir: Your communication of October 27th, 1920, asking an opinion
from this Department as to whether the appropriation· contained in
the Act of 1919, Appropriation Acts page 247, is in addition to the
appropriation made under the provisions of the Act of 1917, P. L.
1191, duly received.

In reply would say that the Act of July 25, 1917, P. L. 1191, in
Section 7 appropriates the ,s um of $25,000, or so much thereof as
may be necessary, to the Water Supply Commission of Pennsylvania
for carrying out the purp·oses of this Act, which provides for the
deepening, widening, and improvement of French Creek, in Crawford County. The Appropriation Act of July 18, 1919, Appropriation
Acts page 247, provides another appropriation of $25,000, or so much
thereof as may be necessary, to the Water Supply Commission for
the purpose of continuing the work of deepening, widening, and improving French Creek, in Crawford County, commenced under the
Act approved the twenty-fifth day of July, 1917, P. L. 1191, and in
Section 2 the Act provides that the moneys therein appropriated
shall be available for expenditure for any of the purposes · provided
for in the said Act. This Aet is, in effect, a supplement to the Act
of July 25, 1917, and the money appropriated by this Act of July
18, 1919 is in addition to the sum appropriated by the Act of July
25, 1917.
· You are, therefore, advised that this money is to be expended by
tl).e Water Sup-ply Commission -for any of the purposes provided for
in the Act of July 25, 1917.
Very truly yours,
WILLIAM I. SWOOPE,
Deputy Attorney General.
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STATE BOARD OF EXAMINERS OF ARCHITECTS.
A person, who, for the period of one yeur prior to the approval of the Act of
July 12, 1919, P. L. 933 was not engaged in the practice of architecture within the
State of Pennsylvania under the title of "architect" cannot qualify himself to
prnctice in this Stnte by filing an affidavit as prescribed by the last sentence of
Section 6 of th is Act.

Offi!ce of the Attorney General,
Harrisburg, Pa., December 1, 1920.
Mr. M. I. Kast, Secretary, State Board of Examiners of Architects,
Harrisburg, Pa.
Sir: This Department is in receipt of your recent communication
inquiring whether, under the provisions of the Act of July 12, 1D19,
P. L. 933, a person, who, for the period of one year prior to the approval of the Act, was engaged in the practice of architecture under
the title of Architect outside of the State of Pennsylvania, may file
with your Board an affidavit as prescribed in Section 6 of said .Act
and thereby qualify himself to practice under the title of Architect
in this State.
Section 6 of the Act referred to is as follows:
'"A.ny person residing in or ha ving a place of business
in this State who upon the date of the approval of this
act is not engaged in the practice of architecture in the
State of Pennsylvania llhd er the title of 'architect' shall,
before engaging in the practice of architecture or being
styled or known as an architect, secure from said board
of examiners a certificah' of his or her qualifi<;'.ations
to practice under the title of 'architect', and be duly
registered with said board as provides by this act. Any
properly qualified person who shall haYe been engaged
in the practice of architecture under the title of 'architect' for at least one year prior to the date 1of the approval of this act may secure such certificate and be
registered in the manner provided by 'this act. Any person holding a certificate and being duly registered pursuant to this act may be styled or known as a registered
architect. No other person shall assume such title or
use the abbreviation R. A., or any other words, letters,
or figures, to indicate that he or she is a registered
architect. Any person who shall have been engaged in
the practice of architecture under the title of 'architect'
for a period of one YP·ar prior to the approval of this act
mciy conthme so to do ~vithout a certificate or registration, provided that an affidadt setting forth these facts
be filed with the board of examiners within five years
from the date of approval of this act, but such pe-ri;ions
shall not be styled or known as a registered architect."
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The words which I have ~nderscored are significant. The use of
these words and a careful examination of the entire statute lead to
the conclusion that the Legislature intended that the la:,;t sentence
of Section 6 should apply only to those who hav.e b~en engaged
in the State of Pentnsylvan!ia in the iPractice of architecture under
the title "architect" for a period of one year prior to the approval
of this Act.
I, therefore, advise you that a person. \vho, for the period of one
year prior to the date of the approval of the Act of July 12, 1919,
P. L. 933, was not engaged in the practice of architecture within the
State of Pennsylvania under the title of "architect", cannot qualify
himself to practice in this State by filing an affirdavit such as is pro/
vided for by the last sentence of Section 6 of that Act.
Very truly yours,
GEORGE ROSS HULL,
Deputy Attorney General.
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The general escheat Act of 1889, P. L. 6fl, as amended by Act of 1911,
P. L. 281, applying to unclaimed moneys in the possession of fiduciary,
is repealed by Act of 1919, P. L. 169, . . . . . . . . . . . . . . . . . . . . . . . . . . . .

54

FEES.

Liquor License. Paid under Acts Nos. 6 anrl 7, approved February 26,
1919, cannot be refunded, if the license becomes ineffective by the
operation of Federal laws or regulations,

43

Notary. A Notary Public must keep an accurate account of all fees
received which he was authorized by law to charge. The Commonwealth has an interest in same when uhey Pxceed the sum of $1500
and cannot be deprived of its percentage by the failure of the Notary
to charge according to the Act of- 1919, P. L. 903, . . . . . . . . . . . . . . . .

52

FORT MORRIS.

The Pennsylvania Historical Commission has power to assist in the
purchase of. Tbe title to be vested in the B01'ough of Shippensburg, Pa., ... . .. ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

74

INSURANCE.

Boiler. Insurance on boilers at a State Hospital for the Insane, subject
to provisions o.f the Act of 1915, P. L. 524. This Act does not relieve
from the necessity of having boilers inspected, ....... ... . ........ .
State Property. It is not lawful for any Department of the State
Government to place outside insurance against loss by fire or other
casualty on property acquired since tJhe approval of the Act of 1915,
P. L. 524. Insurance against ·theft may be carried on automobiles
owned by the Commonwealth, ........... ..... .. ...... . .. . ... .. .•

41

39
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AUDITOR GENERAL--00NTINUED.
JUDGES, SALARY OF.

Increase in the salary of judges due to increase in population of their
districts, as shown by the census of 1920, becomes effective as of the
date of the legal ascertainment an.a official announcement of such
increase, and not as of January 1, 1920, ..................... ·. •.

57

LICENSES.

Brewer's. .A. brewer making malt or brewed liquors with any per cent
of alcohol content, must pay the gn~d uated license fees provided in
the Act of 1907, P. L. 464, .... .. . ....... ......... ...... .. ... : . .
Distilling companies. .A. company which did not distill during the year
1918, and desires a state license to sell its product on hand from previous years, should pay license fee of one hundred dollars, under the
.A.ct of 1897, P. L. 464, ... .... . ..... ....... : . . . . . . . . . . . . . . . . . . .
Liquor. No retail li<J,uor licensed dealer failing to make the monthly
payments in advance, can retain his license by now making the omitted
payments. The license was termin ated when he defaulted, . . . . . . . .
LIMITED

65

65

78

p .ARTNERSHIPS.

Formed under the Uniform Limited Partnership Law are required to file
certificates of registration and capital stock reports, but are not required to pay a bonus upon their capital stock, . . . . . . . . . . . . . . . . . . . .

67

TAXATION.

Inheritance Trnnfer.

·wh en waiver required,

~

....... ........ .......

79

Liens etc. A scire facias upon a commonwealth lien is taxable and a
scire facias to revive a judgment is not taxable under the .A.ct of
1830, P. L. 272. There is nothing in the act taxing appeals of any
character as such, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

62

Mercantile License. Merchandise Broker. A giving B order for merchandise, pays the merchant and is subsequently r epaid by B plus 10 per
cent. is not liable for mercantile license tax, but is liable for tax as merchandise broker under .A.ct of 1907, P. L. 175, . . . . . . . . . . . . . . . . . . . . . .

59

Stock transfer. Certificates of stock from a corporation to a trustee.
and the retransfer from. the trustees back to the corporation are taxable both upon the transfer to the trustee and the transfer from the
trustee to lhe corporation, . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . .
Transfer of shares of the stock of a corporation to a voting trustee,
is subject to the tax imposed by Act of 1915, P. L. 821, . . . . . . . . . . . .
The Commonwealth h as no right to tax National and State banks engaged in fiduciary business under authority of the Federal Reserve
.A.ct and the .A.ct of 1919, P. L . 1032, as trust companies under the
Act of 190\, and impose upon the value of their capital stock a tax
of five mills, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The balance of an insurance policy due on the policy of a soldier who
was insured in the vVar Risk Insurance, passes to the heirs of the
soldier and is not subject to taxation in Pennsylvania, . . . . . . . . . . . . . .

44
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76
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TRUST COMPANIES.

Act of 1907, P. L. 640 provides for the taxation of. A trust compa 11 yis not required to .report m11.ler tJhe Act of 1889 on the forms prescribed for taxation of its capital stock, . . . . . . . . . . . . . . . . . . . . . . . . .

56

WRITS.

Original writs issued out of the County Court of, Allegheny Comity,
subject to tax of fifty cents, imposed _ by Section 3, Act of 1830,
P. L. 272, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

35

B.
BALLOT.
Marking of, provided by Act of 1919, P. L. 829,

95

'
BANKS AND BANKING.
Department of. Obligation t o t ake possession of and liquidate corp0rations over which it has supervision, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

142

DEPOSITS.

Tax on, is not authorized upon the deposit of a non-resident decede111
in a bank in P ennsylvania, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

46

BANKS.

Fee for examination, must be paid each year, . . . . . . . . . . . . . . . . . . . . . . . .
May n-0t loan funds on second mortg.iges, . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Act ·of 1919, i'e. sale of steamship tickets, construed, . . . . . . . . . . . . . . . .

llli

127
123

BANKING INSTITUTIONS.

Bills to, rendered by Banking department under Act of February
11, 1895, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
120
125
D_e mand Liabilities. Act of 1907, P . . L. 189, construed, . . . . . . . . . . . . . .
Loan company. May not operate trade acceptance business, . . . . . . . . . .
141
National, engaged in fiduciary busfoess cannot lawful1 y deposit trust
funds in, ...... ... ... ... ............... . ... .. ... .. ..... . ... . '. .145-148
National Banks must comply to regulations r elating to trust comp anies
121
before acting as executor, etc., ....... . : . . . . . . . . . . . . . . . . . . . . . . . . .
National and State, working under authority of Federal Reser ve .Act
and Act of July 17, 1919, as trust companies under Act of 1907, are
not taxable on capital stock, . . . . ... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
76
State Banks. Cashier of may act as secretary of building and loall association, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
135
Steamship Agency. Each agent of, must be licensed as individual, . . . .
Trust companies. Act of 1919, re-sale of steamship tickets, construed, . .

132
123
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BANKING, COMMISSIONER OF.
BANKING DEPARTMENT.

Operation of. Act of May 21, 1919, constru ed, . . . . . . . . . . . . . . . . . . . . . .
Should render hills to banking institutions for the year 1918,. under Act
of February 11, 1895, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

118

120

BANKS .

112

Charter. Intended application for , to be advertised, . . . . . . . . . . . . . . . .
May not lo an their funds on second mortgages or other liens upon encumbered real estate, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
National. Before acting as executor, etc., must comply with regulations
relating to trust companie3, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Engaged in fiduciary busin ess, cannot lawfully deposit trust funds in, . . 145,

121
148

State. Application for charter must be advertised three months, . . . . . .
Cashier of, may act as secretary of building and loan association, . ; . . .

138
135

BUILDING

AND

LOAN

127

ASSOCIATIONS.

Loans. Ri ght to charge premiums on, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Loan and interest, to be accepted by, wh en tendered, . . . . . . . . . . . . . . . .
Opinion uf January 8, 1920, supplementing, . . . . . . . . . . . . . . . . . . . . . . . .
R esene fund. 'l'o be L1ken fr om profits on all its busin ess for the year,
Stock. Periodical paymen ts cannot be pro1·ided by by-laws to exceed two
dollars 011 each s-ha r e,

129
136
134
131
116

CORPORATIONS.

Subject to examination, must pay s tatutory fee for each year, wh!'ther
examined or not, ....... .. .. . ............. .. ....... .. ........ ..

116

DEMAND LIABILITIES.

Act of 1907, P. L. 189, construed,

125

INTEREST . .

Act of :fone, 1D15, P . L. 1012, (Lo ~ n Shark Act) rate of, fixed by, . . . .

111

LO AN COMPANY.

May not oiwrate trade ncceptan<"e busin ess, . . . . . . . . . . . . . . . . . . . . . . . .

141

PROTHONOTA.RY.

Fee.

Act of 1915, P. L. 1012, construed, . . . . . . . . . . . . . . . . . . . . . . . . . .

149
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BANKING, COMMISSIJ:ONER OF.-CONTINUED.

561
Page

.STEAMSHIP AGENCY.

Each agent of, must be licensed as individual, . . . . . . . . . . . . . . . . . . . . . .

132

STEAMSHIP TICKETS.

Sale of, Banks and Trust companies exempt from prov1s10ns of Act
of 1919, .... . ..... . . ... .......... : ................ : ....... , . . . .

123

TRUST COMPANIES.

Funds -0f, cannot be invested in bonds of private corpovation, . . . . . . . . . .
Funds may not be carried at agency established by, . . . . . . . . ... . . . . . . . .
May lawfully buy and issue guaranteed first mortgage bonds, . . . . . . . . . .

144
139
114

"BEN FRANKLIN INC."
Application for charter under name of, refused, . . . . . . . . . . . . . . . . . . . . . .

28

BIRDS.
Banding of. G.ame Commission can grant certificates for, . . . . . . . . . . . .
Game Commission can appoint agents for, . . . . . . . . . . . . . . . . . . . . . .

364
365

BITUMINOUS MINE CODE.
Must be enforced, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

337

BOILERS.
Insurance on, at a State Hospital for the Insane, subject to prov1s10ns
of Act of May 14, 1915, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

41

BONDS.
Ti:ust compani~. Guaranteed first mortgage, may be bought and issued
by, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

114

BOUNTIES.
Acts of 1915, 1919. Fines collected under, must be paid to county in
which offence is committed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Re Fox skins, ..... ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Re W ,e asel skins, ....... . ..... '. . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . .

356
361
362

BONUS.
Limited partnerships are not required to pay a bonus upon their
capital stock, ........... · · · · · · · · · · · · · · · · · · · · · · · · · · · · . · · ....... .

67

BOY SCOUTS.
Council of D elaware and Montgomery .counties. Must comply with
Act of 1919, P . L. · 505, ............................... ...... . . .

36.

S.6tt

522
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BREWERS.
LICENSES.

A brewer making malt or brewed liquors with any per cent. of alcohol
content must pay the graduated license fees, . . . . . . . . . . . . . . . . . . . . . .

65

BRIDGES.
Board of Public Grounds and Bui,ldings to avoid type covered by Luten
patents, when letting contracts for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Commonwealth required to rebuild, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

393
391

BROKERS.
Merchandise--Tax. Liability for under Act of 1907, P. L. 175,

59

BUILDING AND LOAN ASSOCIATIONS.
Loans. Right to charge premiums on, ............... : . . . . . . . . . . . . . .
Loan and Interest. To be accepted when tendered, . . . . . . . . . . . . .. . . . . .
Opinion of January 8, 1920, supplementing, . . . . . . . . . . . . . . . . . . . . . . . .
Reserve Fund. To be taken from profits on all business, . . . . . . . . . . . . . .
Secretary of. Cashier of bank may act as, . . . . . . . . . . . . . . . . . . . . . . . .. . .
Stock, Periodical payments on, not to exceed two dollars on each share,

129
136
134
131 ·
135
116

BUREAU OF FIRE PROTECTION.
Transportation of gasoline etc. May regulate, . . . . . . . . . . . . . . . . . . . . . .
Re. storage and handling of volatile inflammable liquids, . . . . . . . . . . . . . .

408
410

BUREAU OF FOODS.
Virginia Dare Wine.

Not subject to supervision of,

269

BURJDAU OF STATISTICS AND INFORMATION.
Department of Labor and Industry.

Report of, ...... . : . . . . . . . . . . . .

313

The Pennsylvania State Oral School for the Deaf at Scranton, not within
the prohibition of the act forbidding in certain cases the use of, . . . . . .

49

BUTTER SUBSTITUTES.

c.
CAPITAL S'l'OCK.
Bonris. .L imited partnerships not required to pay upon their capital
stock, ····.···· ... ....................... .. ... . .. ... ..... ..· ... . .

67

CHARTERS, see CORPORATIONS.
CHILD LABOR AC'J'.
Unlawfui for minor under sixteen to work in strippfog tobacco,

322

INDEX

563

CHARITABLE INSTiTUTIONS.

Page.

Ohild Federation of Philadelphia. A "Community organization" within
the Act of 1919, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Children's Aid Society. Must register with Board of Charities, . . . . . .
Public Charities Association of Pennsylvania. Need not comply with
provision of Act of 1919, so long as supported by voluntary contributions, ....... . ................. . ... .·. . . . . . . . . . . . . . . . . . . . . . . . . .
Right to solicit money and property for charitable and patriotic purposes under Act No. 248 of 1919, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Shamokin Hospital. Workmen's Compensation. Amounts to be collected
by, for treatmem of injured employes, . . . . . . . . . . . . . . . . . . . . . . . . . . .
State Hospital for Criminal Insane at Farview. Additional ward.
Specification for, must be revised to br).ng cost within appropriation,..
Without authority .to sell brick produced by inmates, to East Stroudsburg Hospital, .. ;. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .
Goods and products manufactured by inmates of, cannot be sold,' .. ·..
State Hospital for the Insane at. Danville. Nurse assaulted by another nurse should file workmen's compensation claim, . . . . . . . . . . . . . .
Treasurer of, may be member of Board of Trustees, . . . . . . . . . . . . . .
State Institution for Inebriates. Fire loss. Insurance to be paid 1Jo
State Treasurer, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State Hospital of Treverton, Shamokin and Mount Carmel Coal Fields.
Hospital expenses, ....... ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Amounts paid by injured miner for treatment in, should be returned to
him, ....................... . ........ .. ...... . ...... ·.........
State Institution for Feeble Minded; at Penhurst. Act of 1913, P. L. 494,
construed,
CLAYTON, A. HARRY,
America, vs.

519
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467
476

283
472

475
514
4 71
473

515

County Treasurer, . et. al., United States of

See Special Cases,

, .......... . ..... . XXVI

CLYDE STEAMSHIP. CO.
See Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XVI

COLD STORAGE.
Food withdrawn from, in another State, and sold while ~ out of, cannot
be returned to, in this State, ............................ · · · · · · · ·
U. S. Navy cannot sell butter which has been in, more than twelve
months, in this State, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

268
273

COLLEGE OF DENTAL PROSTHESIS, THE:
Cannot be incorporated under the general incorporation act, but must
make application to the College and University Council, . . . . . . . . . . . .

22

COLLINS, IDA vs. Commonwealth of Pennsylvania.
See Special Cases, •.....•.•.......................... .... . .. ....• VIII

564
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COLLINS, WILLIS, vs. Chas. A. Snyder, Auditor General, Harmon M.
Kephart, State Treasurer and Du Bois Hospital et al.
See Special Cases, .... ........ .............. ...... .. . ........... .. XXIV
COLUMBIA NATIONAL BANK, UNION TRUST CO., GERMANTOWN
TRUST CO. vs. Powell, Auditor General.

x

See Special Cases,
COMMISSIONS.
CONSTITUTIONAL AMENDMENT AND REVISION.

Supplies for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

398

FORESTRY.

Power to sell timber on State forest lands, . . . . . . . . . . . . . . . . . . . . . . . . . .
Powers of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

156
160

PRISON LABOR.

Should not act as. agent for a corporation in placing its product in state
and county institutions, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

511

STATE ART.

Act of 1919, P. L . 103 construed,

530

WASHINGTON CROSSING p ARK.

Cannot take over policies of insurance ·c arried by former owners of
property, . . . .... ........ ". . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

494

WATER SUPPLY.

Appropriations to,

551

COMMONVi' EALTH.
Claims Against. ·when interest collectible,

522

COMMONWEALTH; SECRETARY OF.
BALLOTS.

Act of July 1919, P. L. 829 provides marking of,

95

CONSTITUTIONAL AMENDMENT.

Clerical error in printing · of joint resolution should be corrected in advertisement of proposed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
CORPORATIONS-CHARTERS-

Requisites of,

STATEMENT

OF

99

PURPOSE.

.... ........ .. ....... .... ............ .... ··· ···· ····

102

INDEX
COMMONWEALTH, SECRETARY OF.-Continued.
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CORPORATIONS, SECOND CLASS.
Statement of purpose construed,

102

COURT, ORPHANS.
Act of July 1919, P. L. 736, makes register of wills the clerk of, in
Washington County, ....... . . ....... . .. .......... . .........·.....

93

ELECTION, CONTESTED.
Governor should issue commission to James A. Snodgrass as Sheriff of
Crawford County, pending decision of Court in re, . . . . . . . . . . . . . . . . . .

97

J!)INT RESOLUTION.
Session of 1919 proposing constitutional amendment, falls, . . . . . . . . . . . .

90

LIMITED p ARTNERSHIPS.
Must have receipt of State Treasurer for bonus due under Act of 1901,
P. L. 149, recorded in office of recorder of deeds of the county its office is situated, before engaging in business, ......... . ... ·. . . . . . . . . .

87

NOMINATIONS, NON-PARTISAN.
Act of July 1919, P. L . 832 repeals Act of 1913, P. L. 1001, relating to
withdrawal of nominees on ticket,

100

SOLDIERS VOTE.
Soldier, sailor or marine who returns home in time to conform with
the electi<>n laws in order to vote, must do so, . . . . . . . . . . . . . . . . . . . . . .

91

CONSTITUTIONAL LAW.
AMENDMENT.
Clerical error in joint resolution proposing, should be corrected, before
advertising, ............. .... .............................. .... .

99

CORPORATIONS.
BANKS, EXAMINATION OF.
Must pay fee each year, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

116

CHARTER.
Application for, under name of "Ben Franklin Inc., refused, . . . . . . . . . .
28
Application for, under name of " J acobs" should be refused, . . . . . . . . . .
27
Application for, by The College of Dental Prost•hesis, must be submitted
to the College and University Council, . .. . .............. .. ... ·. ·
22
Application for, under the name of "Hershey Brothers," refused, . . . . .
11
Dentistry. A charter .cannot be granted to practice, . . . . . . . . . . . . . . . .
20
Intended application for, to be advertised, . ·. .... .. ... ·....... .. .... .. 112-138
Statement of Purpose, requisites of . . .. ................... . . , . . . . . .
102
POLICEMEN.
Appointment of for express companies not authorized, ... .. ....... . · ..

3
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CORPORATIONS-Continued.
PRIVATE.
~rust

company funds cannot be invested in, . . . . . . . . . . . . . . . . . . . . . . . . .

144

STOCK TRANSFER.
Certificates of stock from a corporation to trustee and retransfer back
to corporation, are taxable upon both transactions, . . . . . . . . . . . . . . . .
Transfer of shares of stock of a corporation to a voting trustee subject
to tax, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

44
50

TRANSFER INHERITANCE TAX.
When waiver required,

79

COUNTY FAIR.
PREMIUM.
Act of July, 1917 P. L. 1195, construed,

279

COUNTY OFFICERS.
COMMISSIONERS.
Without power to extend time for payment of dog license,

278

' PROTHONOTARY.
Fees of. Act of 1915, P. L . 1012, construed, . . . . . . . . . . . . . . . . . . . . . . .
REGISTER OF WILLS.
Made Olerk -of Orphans Court. Washington County. Act orf 1919,
P. L. 736, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . .

149

·93

D.
DEADLY WEAPONS.
RURAL MAIL' CARRIERS .
Right to carry by direction of Postmaster General,

534

DELAWARE COUNTY.
PRISON.
Special act to, repealed by general act of June 19, 1913, . . . . . . . . . . . . . .

14

DENTAL EXAMINERS, Board of
License, Revocation of, . ........ .. . ........, . . . . . . . . . . . . . . . . . . . . . . . .
May hold special exa mination if within rules of D ental Council, . . . . . .

537
493

DENTISTRY.
CHARTER.
Cannot be granted to practice,

....... ... .. ............. ······ .....

20

INDEX

DEPUTY SUPERINTENDENTS OF PUBLIC INSTRUCTION.
Either of the two may perform duties of the Superintendent, pending
a vacancy, ...... ..... ... ..... ........ .................. ... ... .

567
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38

DRUGS.
ADULTERATION.

Act of 1917, P. L. 564, construed,

...... .. . ... ...... .. ......... .....

529

DU BOIS HOSPITAL, et al., Willis Qollins, vs.
See Special Cases, ............. . ................... . ... . .. .. ...... XXIV

E.
EASTERN PENITENTIARY.

See PEN.AL INSTITUTIONS.

ELECTIONS.
CONTESTED.

Commission should issue pending decision of court in,

97

SOLDIER VOTE.

Requirements for, . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . .

91

EMPLOYMENT .AGENCY.
.Act of 1915, P. L. 888, construed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
.Advertising service company writing letters for an applicant for employment, is required to take out license as, . . . . . . . . . . . . . . . . . . . . . . . . . .
Bureau of Occupations of Philadelphia, required to take out license as,

297
331
310

ESCHEATS.
Act of May 2, 1889, as amended by .Act of May 11, 1911, applying to
unclaimed moneys in the possession of fiduciary, is repealed by Act
of May 16, 1919, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

54

EXAMI:l'.':l"ERS OF ARCHITECTS, Board of.
ABCHITECTS.

Certificate ·of qualification, ... ....... . ..... ... ................ ... 532-552
Examination fee should not be returned. if applicant is found unfit for
538
registration, ......... ...... ............. .... ........ ......... .
EXAMINERS FOR RE GIS'.rRATION OF NURSES, Board of.
, Retraining schools, ...... · · · · .. · · · · · · . · · · · · · · · · ........ · . . ... · · · · ·
EXECUTIVE, see GOVERNOR.

499

568

INDEX
Page.

EXTRADITION.
Lunatic, not subject to, until his disability is r emoved by proper court
proceedings, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
P ennsylvania will neither grant nor honor requisition for, in cases of
fornication and bastardy, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

8
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F.
FEES.
LIQUOR LICENSE.

Cannot be refunded if license becomes in.effective by operation of Federal
laws or regulations, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

43

NOTARY.

Must keep an accurate account of all fees received, .... , . . . . . . . . . . . . .

52

FEMALE LABOR LA.W.
POSTAL CLERKS.

Does not apply to,

327

FISHERIES, COMMISSIONER OF.
FINES AND COSTS.

A.ct of 1917, P. L. 190 construed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

369

FISHING LAWS.

Re aliens,

371

POLLUTION OF STREAMS.

Duties of Commissioner r e coal minin g companies,
Re-appeal from decision of Justice of the P ~ace,

370
372

FORES'l'RY, COMMISSIONER OF.
FORESTRY COMMISSION.

Powers of, .. .............. .. .. . . . ... . ... .. .. .. . / . . . . . . . . . . . . . . . .

160

FOREST FmE vVARDEN.

H as power to declare property a public nuisance,

153

STATE FOREST LANDS.

No authority to sell timb er on,

156

FOR'.r MORRIS.
The Pennsylvania Historical Co.mmission has power to assist in purchase of, . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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G.
GAME COMMISSION.
BANDING BIRDS.
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Commission can grant ordinary and special certificates for purpose of,
Commission can appoint agents for purpose of, . .... '. . . . . . . . . . . . . . . . .

364
365

BOUNTIES.
Fines collected under Acts of 1915 and 1919 must be paid to the county
in which the offence is committed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Re fox skins, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Re weasel skins, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

356
361
362

"GAME LAW.
The local Act of 1872, P. L: 417, regulating dispo3ition of fines in Monroe
county is not repealed,

354

GAME PROTECTORS.
351

Salary and fees of,
GUNS.
When alien soldiers may carry, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

353

. INCOMPATIBLE OFFICES.
Office of member of Legislature and clerkship in Board of Game Commissioners is not incompatible,

358

LANDS PURCHASED BY.
Only general warranty deeds, in fee, without conditions shonhl be nccepted for,

359

GLOBE INDEMNITY CO., H. I:I. Robertson Co., rn.
See Special Cases, ..... . . .... . ...... . ... . ...... . .. . ........ . .. . .. . .
GOLDWYN DISTRIBUTING CORPORATION,
See Special Cases,

.......... . ......... . ... . . . ...... . ........ .. ... XXII

GOVERNOR.
APPROPRIATIONS.
,,-App11opriation to Emergency Public vVorks Fund did not lapse into the
general fund in the State Treasury, on May 31, 1919, . . . . . . . . . . . . . .

6

CHARTERS
Application for charter under the name of " Hershey Brothers" refus ed,
Application for charter for a general or department store under th e nam e
of "Ben Franklin, Inc.", refused, ....................... ... ..... .
4.pplication of Samuel Shuman, under the name of "Jacobs" s hould
be refused, .. .. · . · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · . . · · · · · · · · · · · · ·
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The College of D ental Prosthesis cannot be incorporated under the general incorporation Act of _\pril 2f:l, l87J. A pplicatiun for its incorporation must be submitted to th e Coll ege and Universicy Counci l, - . . . . .

Page.

22

CORPORATION POLICE. '
The Act of 1865, P . L. 225, does not authorize the appointment of policemen for express companies, - . - . - . - . - - - . . - - . - - - - . - - - . - .. .. - - - . . .

3

DELAWARE COUNTY.
Special Act of 1871, P. L. 436, relative to the De laware County Prison,
repealed by general Act of 1913, P. L . 528. . . . . . . . . . . . . . . . . . . . . . . . .

14

DENTISTRY.
A charter cannot be grauted to practice dentistry, . ..... - ... ... .. - .. - .

20

EXTRADITION OF LUNATIC.
A p erson judicially determin ed to be a lunatic is not subject to requisition proceedings from anoth er State, un ti! his disability. is remon•d
by proper court proceedings,

8

LICENS'ES, AUCTIONEER'S.
Must be issued by the county treasurer and not by the <;oyernor. _ . . . . .

fl

LICENSES, MARRIAGE.
A Nota ry Public of on e county h as no authority to take th e affidavits
of applicants fo r marriage licenses to be issued by the clerk of th e
Orphan's Court of another couu_ty,

12

MAGISTRATES IN PHILADELPHIA.
In filling vacancy caused by death the Go·;ernor should commission a
person of th e same political party as th e dec·e.1s ed, . . . . . . . . . . . . . . . .

17

REQUISITIONS FROM OTHER STATES.
P ennsylvania will neith er grant nor honor requisitions for extradition
in cases of fornication and bas tardy, . ... .. __ , .. , , , . . . , . . .... _ . _,. _

5

RETIREMENT ACT.
A clerk appointed by the Auditor General to assist the Register of Wills
of Allegheny County in the coll ection of inheritance tax, is a State
employee, , . , . .. , , , - , . - . - . , - - . - . " . - .... - , , . , , _ , , , , , . . . , , . . ____ . .

16

THE 19TH AMENDMENT.
Under existing laws, the right to vote is vested in all women of the
State, who possess th e necessa ry qualifications, . __ .. ,, _. . .. .... . ...

23

WOMEN OFFICE HOLDERS.
Women are now eligible to hold public office in Pennsylvania, . . . . . . . .

29
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H.
HAND, HOW ARD S.
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See Special Cases,

XI

HANNIS DISTILLING CO.
See Special Oases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . VIII
HEALTH.
Advisory Board of Department of, power to pass r egulation s relating
to clinical thermom eters, ... . ·- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Boards of. Duties, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
No power to arrest unless rules and regulations are enacted into
ordinances,
Department of.
Power to enforce regulations relating to clinical
thermometers, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . .
Right to quarantine, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
_Disease carriE"r. Act of May 1915, P. L. 462 does not app ly to political
or social clubs, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...
Drugs. Sale of, for use or females ·prohibited, . . . . . . . . . . . . . . . . . . . . . .
Osteopaths. No right to vaccinate nor. issue certificate thereof, . . . . . . . .
Public Eating Places. Proprietors of, duties, .. ~ . . . . . . . . . . . . . . . . . . .
~EALTH,
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168
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COMMISSIONER OF.

Authority to quarantine persons suspected of veneral infections, . . . . . .
Deputy commissioner. Has no authority to create office of, . . . . . . . . . .
Drugs. Sale of, for usf! of females prohibited, .. ·· .... .. . . . . ..........
Health. Act of May 1915, P. L . 462, does not apply to political or
social clubs, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Advisory Board of Department of, has no power to pass regulation relating to sale of clinical thermometers, .. .. ..... .. . .. . . .... . . ... .. .
Boards of. "No power to arrest, unless rules and regulations are enacted into ordinances, ... .. ..... .... .. ............. ......... .. . .
Duties of, .................................... · · · · · · · · · · · · · · · · · · ·
Department of. Has no power to enforce regulation relating to clinical
thermometers, ............ . ·..................................... .
Public Eating Places. Proprietor of, duties of, ..................... .
State Board of Examiners for Registration of Nurses. Powers of, . . . .
Vaccination. Osteopaths have no right to vaccinate nor issue certificates
thereaf,

................. · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·
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HIGHWAY COMMISSIONER.
HIGHWAY DEPARTMENT.

Act of 1907, P. L. 259, construed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

MOTOR

235

VEHICLES.

Agent of manufacturer may stamp on new motor, number used on old
motor destroyed, without securing permit, .. ·..... . ........ . ..... ·..
Automobile Division can assign maker's and engine number to, wh en m
hands of dealer of used cars, when registered in owners n ame, · · . · · ·

258
245
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HIGHWAY COMMISS IONER-Continu ed.

l>a'ge.

Dealer's Licenses. Act of 1919, P . L . 702, c•ms trned , . . . . . . . . . . . . . . . .
Fine must be imposed for viola tion of Act relating to . May not be
r emitted, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
License, (dealer's) plates may be used on loa ded truck when used for
demonstration purposes, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Li cense. May issue to one arm ed man, . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Suspend license to opera t e. Act of 1919, P. L. 678, construed, . . . . . . . .
Sale of by sheriff, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Violators of speed laws. Proceeding against, two witnesses not r equired,
except when a s tretch of highway is measured, . . . . . . . . . . . . . . . . . . . .

246
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241
249
251
243

H IGHWAYS.
Righ ts of Way. Abandoned. State liable for da mages from t ak ing over
of, ...... ... ...... .... ..... ...... ........ . ..... . . .... . .... ... , .
R emoval of hous e for constru cti on of, ow ner mus t be giv en r easonable
notice,

233
239

HOSTETTER ESTATE,
See Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . XIII
HOUSE OF REPRESEN'l'A'l'IVES.
R esident Clerk of.

Salary of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

488

IIU NTIN GDON REFORMATOR Y.
Cannot receive persons comm itted by Juyenile Courts. . . . . . . . . . . . . . . . .
Gr a tuities to paroled or discharged inm ates, . . . . . . . . . . . . . . . . . . . . . . . .
Officers of. Uniforms. Contractor for .furnishing, must bea r loss accrued
in contract price, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Paroles. Act of 1911, P. L. 1059, pertainin g to, does n ot a ppl y to,

448
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I.

INCOMPATIBLE OFFICES.
Member of Legislature and clerkship in Game Commissi.on, not incompatible, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

358

INDUSTRIAL BOARD.
R egulations of, r egarding manufacturing of ether, . . . . . . . . . . . . . . . . . . . .

302

INDUSTRI AL HOME FOR WOMEN.
Superintendent of. Cannot be a member of Board of M a nagers.
Furniture a nd equ ipment fo r,

541

INSURANCE.
AUTOMOBILE.
Outside of that carried by State Insu ran ce Fund, none should be placed
on State owned cars, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Theft ins urance may be carried on State owned cars, . . . . . . . . . . . . . . . .

396
39
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INSURANCE--Con tinued.
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;BOILER.
Insurance on, at a State Hospital for the Insane, subject to provisions
of A.ct of May 14, 1915. Boilers must be inspected, . . . . . . . . . . . . . .
COMPANY. Change of name, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

41
498

STATE PROPERTY.
Unlawful for any Department to place outside insurance . against loss
by fire or other casualty on property acquired since approval of Act of
May 14, 1915. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

39

INTEREST.
Rate of. Fixed by Act of June 1915, P. L. 1012, (Small Loan Act), . . . .

111

INTERNAL AFFAIRS, SECRETARY OF.
Weights and Measures.
apply to laundries,

Act of 1913 P. L. 960, pertaining to, does not
513

J.
JOINT RESOLUTION.
Session of 1919 proposing constitutional amendment, falls, ..... : . . . . . .

90

J'ONES et al., Nolan vs.
See Special Cases,

IX

JUDGES.
Salaries. Increases in, due to increase in population, becomes effe ctive
as _of the date of legal ascertainment and official announcement, . . . .

57

K.
KEPHART, HARMON M. State Treasurer, et al. , \Villis Collins, rn.
See Special Cases, ...... . .................. . ...................... XXIV

L.
LABOR AND INDUSTRY, COMMISSIONER OF
Act of 1913, P. L. 272, and Act of 1909 P. L. 417, construed, . . . . . . . . . .
Duties of, re Hospital ex pens es of injured emp loyL" ..... . . .. .. ... : . . .

315
303

CHILD LABOR ACT.
· Unlawful for minor under sixteen to work in stripping tobacco, . . . . . . . .

322

EMPLOYMENT AGENCY.
Act of 1915, P. L. 888, construed, ...... ......... ........ .... .. . ... .
Advertising service company writing letters for an applicant for emp loyment, is required .to take out liceilse as , .. ... ... ..... ............ .
Bureau of Occupations of Philadelphia, re.:iuired to take out licen se as,

2!J7
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310
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LABOR AND' INDUSTRY, COMMISSIONER OF-Continued.
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FEMALE LABOR LAW.
Does not apply to postal clerks,

327

INDUSTRIAL BOARD.
Regulations of, regarding manufacture of ether, . . . . . . . . . . . . . . . . . . . .

302

REHABILITATION.
Act of 1919, re. payment of costs of therapeutic treatment, . . . . . . . . . .
Bureau of. Act of 1919, No. 418 establishing, . . . . . . . . . . . . . . . . . . . . . .
Cost of books or tuition, a maintenance cost, . . . . . . . . . . . . . . . . . .

318
298
307

REHABILITATION ACT.
Farm employe now sixteen years of age, injured four years ago, entitled
to compensation under,
Injury to State Policeman, not within meaning of, . . . . . . . . . . . . . . . . . .
Inmate of Huntingdon Reformatory injured, under provisions of, . . . . . .
Payment of maintenance costs subject to approval of, . . . . . . . . . . . . . . . .
Only persons actually injtired can receive any benefit from, . . . . . . . . . . . .
Persons injured going to or from place of employment not within intent
of, ........................................................... ~
Persons. injured while picking fruit, not entitled to benefits of, . . . . . . . .
SAFETY STANDARDS. Violation of. Manager of moving picture theatre and
operator of machine, both liable for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
STATISTICS AND INFORMATION. Bureau of. Report of, . . . . . . . . . . . . . . . .

333
328

320
324

330
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313

LANCASTER ELECTRIC LIGHT, HEAT and POWER CO.,
See Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XV

LANDS.
Purchased by Game Commission. Only general warranty deeds, in fee,
without conditions should be accepted for, . . . . . . . . . . . . . . . . . . . . . . . .

359

LEHIGH & NEW ENGLAND RAILROAD CO ., Commonwealth vs.
See Special Cases,. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XIV

LEHIGH VALLEY COAL CO., Trustees of State Hospital of Middle
Coal Field of Pennsylvania, vs.
See Special Oases,

xv

LICENSES.
Auctioneers'. Must he granted by county treasurer and not by the
Governor, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Brewers'. A brewer making mult or brewed liquors with any per cent. of
alcohol content. mu st pay the graduated license fees providetl in the
Act of July 30, 1907, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Distillers'. A company which did not distill during the year 1918, and
desires a state license to sell its product on hand from previous years,
should pay a license frP, . ...••........... . .... . .... , ..... .. .. , . .
Dog. Act of 1917, construcll, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •

9

65

36
277
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.Dog. County Commissioners without power to extend time for payment of,
Liquor. A licensed dealer failing to make the monthly payments in advance, cannot r etain his license by now making omitted payments.
The license was terminated when he defaulted, . _. . . . . . . . . . . . . . . . . .
Marriage. Notary Public of one county bas no authority to take affidavits of applicants for, to be issued by clerk of Orphan's Court,
of another county, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Mercantile-Tax. Not liable for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Milk tester. Issued ·by another State cannot be accepted by this State, .
Physician. Convicted of crime. No power to revoke until final affirmance
of judgment, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

278

78
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59
281
524

LIENS.
Appropriations. Lien on an appropriation covers the building erected
by the money appropriated and necessary appurtenances thereto, . . .
Tax on. . A scire facias upon a commonwealth lien is taxable and a
scire facias to r evive a judgment is not taxable, . . . . . . . . . . . . . . . .

48
62

LIMITED PARTNERSHIPS.
Secretary of Commonwealth. Receipt for bonus due, part of partnership
articles and must be certified as su0h befo re being filed in office of,

87

LIVESTOCK SANITARY BOARD.
Diseased Cattle, owned by State institutions, should not pay for, killed
to prevent spread of disease, . . ... . .. , . . . . . . . . . . . . . . . . . . . . . . . . .
Western State Penitentiary. -Should be paid for cattle killed by,

263
264

M.

MAGISTRATES.
Philadelphia. In :filling vacancy caused by death, the Governor sl1ould
commission person of same political party as deceased, . . . . . . . . . . . .

17

MEDICAL EDUCATION AND LICENTURE, BUREAU OJ!'.
Authority to . re-license ph ysician who h as already been licensed to
practice, . .......... , ............. · .. · · · · · · · · · · · · · · · · · · · · · · · · · ·
385
Authority to re-establish a license once revoked, . . . . . . . . . . . . . . . . . . . .
508
Physicians. Re-licensing of, .. ........ ... . .. .. .. ....... · : · · · ·. · · · ·
507
Physicians License. Has no power to r evoke for conviction of crime
· until final affirmance of judgment against him, . . .......... ... ..... 524-525
Service in Army and Navy in United States, effect of, as to future
385
examination, ..... · · · · · · · · · · · · · · · · · · · · · · · · · · · ' · · · · · · · · · · · · · · · · · ·
MINES, DEPARTMENT OF
Barrier Pillars. Attorney General nor vested with authority to determine if n ecessary, ... · · · · · · · · · · · · · · · · · · · · · · · . .... ............ . . .
Bituminous Mine Code. Must be enforced, ................. .. .. . . .. .
Fireboss.

Re citizenship of, · · · · · · · · · · · · · · • · · · · · · · · · · · · · · · · · · · · · · ·

340
337
339
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MINES, DEPARTMENT OF-Continued.
Hoisting Machinery. Not necessary to keep engineer constantly in
charge of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
·Mine Inspectors. Have full authority to determine whether a mining
company encroaches upon the property of Commonwealth, . . . . . . . . . .
Qualifications of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
MOONEY, JAMES E., M ercantile Appraiser, et a l.
America. vs.,

338

345
343

United States of

See Special Cases, ..... .. . ...... .. .. . . . . . .. ..................... . . XXVI
MO'l'HERS' PENSIONS .
Act of 1915, P. L. 1038 pertaining to, r epea led by Act of 1917, P. L . 664,

481

MOTION PICTURE CENSORS, BOARD OF.
Act of 1911, P. L . 64, not r epea led, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Films. Re-examination of. Not required to grant on application of
other than original applicant, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Shall be examined and approved or disapproved hy, . . . . . . . . . . . . . .

531
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543

MOTOR VEHICLES.
Agent of manufacturer of, may s t amp on n ew motor, number on old
motor destroyed, without securing permit, . . . . . . . . . . . . . . . . . . . . . . . •
Automobile Division. Can assign maker's and engin e numbers when
in hand s of dealer in used cars, when registered in owner's· nam e, . . . .

245

Sale of, by sheriff, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

251

258

LICENSES.
Licenses. Power of Commission er of Highways to suspend. Act of
1919 P. L. 678 construed, ... ....._. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dealers'. Act of 1919, ·P. L. 702, construed, . . . . . . . . . . . . . . . . . . . . . . . .
Dealer's plates may be used on lo aded truck when used fo 1· demonstrating
purposes, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
May be issued to one armed man, . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . .
SPEED LAWS. Violators of. Proceedi1<g against, two witnesses not reqn ir ed, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
VIOLATION OF ACT RELATING TO. Fine must be imposed a nd may not be
remittell,

2±9
2±6
257
2±1

243
258

MURPIIY, WILLIAM II .. Deputy County 'f reasurcr, ct al., United States
of America \· ~.,
See S11ecinl Cases, ... ... .. .. ....... . .. ..... . .. ... . . .... ...... . .... XX\' I

l\Ic.
l\IcGLINN, .JUEN, D l~ TILLING CO., Commonwealth vs.
See Special Cnses,

... .. ... ... ... .......... ..... ...... ... .. .. ... .. .
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N.
NATIONAL GUARD.

Page.

Enlistments. ·what constitutes second an d third, . . . . . . . . . . . . . . . . . . . .
Recruits. Who may administer oaths,

225
222

NINETEENTH AMENDMENT, THE
Under existing laws, the right to vote is vested in all women of the
State, who possess the necessary qualifications, . . . . . . . . . . . . . . . . . . . .

23

NOMINEES.
Non-Partisan.

May withdra'Y names before the .election,

100

NOLAN vs. Jones et al.
See Special Cases,

IX

NORMAL SCHOOLS.
No power to mine and sell coal to general public, . . . . . . . . . . . . . . . . . . . .

185

NORTH PENN BANK.
See Special Cases,

.......... . ................ . . : ................ XXIII

NOTARY P'~BLIC.
Of one county has no authority to take affidavits of ar1plica11ts for marriage license to be issued by clerk of Orphan's Court of ano ther
county,

12

FEES.

An accurate account of all fees received authorized by law, must be
kept; . . .......... .'.............. . .. ....... ... ...... ... . ..... ...
The Commonwealth has an interest in, when th ey exceed the sum of
$1500 and cannot be deprived of its percentages br .failure of notary
to charge according to th e Act of May 10, 1919, . . . . . . . . . . . . . . . . . .

52

52

0.
OLEbMARGARINE.
Dealer in, having various warehouses, to have each warehollSC licensed,

291

OPTOMETRICAL EDUCATION, BOARD OF.
0l'TOME1'RY.

Department in store.

Name of optometrist employed need not be ad-

427

vertised, ... ...... · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · · ·
July 1, 1918 last date a person was entitled to take limited examination
421
to practice, ....... · · · · .. . · · · · · · · · · · · c •• • • •••. · · • • • • • • · · • • · · • • · ·
Limited examination. Persons having passed', need not take standard
examination, ·r:a·c.t1:c·e·, ............................. .. ..... .... ... ~22-424
435
Re license to P
· · · · · · · · · · · · · · · · · · · · · · · .. · · · · · · · · · · · · · · · · ·

37.

37tt
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OPTOMETRICAL EDUCATION, BOARD OF-Co.ntinued.
OPTOMETRIST.
Certificate. Where more uhan one office is operated, a copy of should be
1~sued for each office, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Licensed in another state. Req.uirements of, . . . . . . . . . . . . . . . . . . . . . .
Study in office of may be pursued with, licensed by another state, if
equal to standard in Pennsylvania, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

428
432
429

OSTEOPATHS.
Vaccination.

No right to, nor issue certificates,

172

P.
PENAL INSTITUTIONS.
Employment of convicts,
EASTERN PENITENTIARY.
Parole of prisoners, .... .. ... ... .... . .. .... ...-: . . . . . . . . . . . . . . . . . . .

503
462

HUNTINGDON REFORMATORY.
Cannot receive persons committed hy Juvenile Courts, : . . . . . . . . . . . . . .
Gratuities to paroled or discharged inmates, . . . . . . . . . . . . . . . . . . . . . . . .
Officers of. Uniforms. Contractor for furni shing must bear loss which
accrued in contract price,
PAROLE.

448
454
457

,

A prisoner who has· been paroled a_nd commits crime outside of State,
may not be re-paroled, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Prison er while on parole having committed crime in unother state for
which he was pardoned, eligible for, upou return to this State, . . . . . .
Prisoner having been convicted of second offence while 011 parole must
serve ori ginal maximum sentence for first offense, . . . . . . . . . . . . . . . . . .

446
455
461

PRISON LABOR.
Brooms and brushes made by, can11ot be sold in open market,

502

IVESTERN PENITENTIARY.
Advertisements p ertaining to parole can be published in n ewspaper of
which a member of Board of I11spectors is nn officer, . . . . . . . . . . . . . .
Board of Inspectors of, may rely on audit made by Auditor General,
u11less there are un11s11al circumstances, . . . . . . . . . . . . . . . . . . . . . . . .
Compensation of persons employed, subject to Gover11or's a]J[>rov nl, . . . .
Escaped co11vict. Reward offered for, payable to pe1'son who gave information, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Officers and employes. Premiums on bouds of, cannot be paid out of
appropriations made by rhe Act of 1915, . . . . . . . . . . . . . . . . . . . . . . . .
vVarden of, mll·ised as t o amotrnt of insurapce to carry, . . . . . . . . . . . .

460
441
443
459
72
442

PENNSYLVANIA HIS'l'ORICAL -COMMISSION.
Has power to assist in the purchase of Fort Morris, . . . . . . . . . . . . . . . .
Transfer of property to. Act of July 1919, construed, . . . . . . . . . . . . . .

74
510
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DEAF,

Butter substitutes. Not within the . prohibition of the act forbidding
in certain cases the use of, . . . . . . . . . . . . . .. . . . . . . . . . . . .. . . . . . . . . . . . .

49

PENNSYLVAXL\ WATER & POWER CO.
See Sveciul Oases, _. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . XVII
PHARMACY, BOARD OF.
"1\Ielliciuc store'' lias sa1ne n1eauiug a8 "drug· store 0

,
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l'lllLADELPHIA.
Magistrates. In filling vacancy caused by death, the Governor should
commission a person of the same political party as deceased, . . . . . . . .

17

PHILADELPHIA, COUNTY .OF, vs. Commonwealth of Pennsylvania.
See Special Cases, . ........ . . ..... ... .... .......... .. .. ... ....... XVIII
POLICE.
Corporation. The Act of 1865, does not authorize the appointment of
polkemen for express companies, ...... ... .... .. ........ ·. . . . . . . . . . . . . . .

3

STATE.

Employes. Returning_ from war should have right to return to fo~·mer
positions held in State Government, . .. . .............. : . . . . . . . . . . .
Re. arrested cars, . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Bureau of Fire Protection. May regulate transportation of gaso)f~e,.
etc., where regulations do not conflict with duties of Fire Marshal, . .
Re. storage and handling of volatile inflammable liquids, . . . . . . . . . . . . .

403
404
408
410

POLLUTION OF STREAMS.
By Coal Mining companies. Duties of Commissioner of Fisheries,
Re. appeal from decision of Justices of the Peace, . . . . . . . . . . . . . . . .

:no
372

PUBLIC GROUNDS AND BUILDINGS, BOARD OF
ARMORY BOARD.

May condemn property, desired by, . . . . . . . ... . . . . . . . . . . . . . . . . . . . . . . .

221

AUTOMOBILE INSURANCE

Outside of that covered by State Insurance Fund, none should be placed
on State owned cars, ....................... ... . .............. . . .

39(;

BRIDGES.

Commonwealth required' to rebuild, . .... . ..... ... . ... .. .. .. ... . ... .
In letting contract for, Board to avoid tyrie covered by Luten patt• 11 ts, · ·

38tt

391
393
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Expenses cha rgeable to frµid for payment of bounties, . . . . . . . . . . . . . . . .
Insurance on State buildings. Re. Valley Forge Park, . . . . . . . . . . . . . .
Repairs. The lessor of a building leased to, is not bound to make, . . . .
Schedule of Materials. Departmei1t of Agriculture s.h ould purchase
necessary material for scientific investigations, not in, . . . . . . . . . . . .
Soldiers and Sailors llom e at Erie. Board not r equired to rent rooms
for, outside of capitol building, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
State Workmen 's Insurance Fund, not required to requisition for sup·plies or rent offices, through, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Supplies for Commission on. Constitutional Amendment and Revision
to be paid out of appropriation Act of 1919, P. L. 388, . . . . . . . . . . . .

386
381
383
387
.389
379
398

PUBLIC INSTRUCTION, DEPARTMENT OF.
Employe of. May be retired as a State employe, . . . . . . . . . . . . . . . . . . . .
Normal Schools. No power to mine and sell coal to general public, . . . .
Korristowu Tcnehers Retirement Fund. Money accumulated in, should
be transferred to State Annuity Reserve Fund Number Two, .... . · ..
Public School. Employes, retirement of, . . . . . . . . . . . . . . . . . . . . . . . . . .

192
185
206
188

SCHOOL EMPLOYE'S RETIREMENT SYSTEM.
Medical inspectors employed in school work, not within benefits provided
by, ................................. . ........................ . 186-187
School Code. Act of May 1911, P. L. 309, construed, . . • . . . . . . . . . . . . .
202
School Employes' Retirement Board. Act of 1917, P. L . 1043, construed , .... ......... . .. . ............. ......... ........... ... 194-197-199
Eligible for membership in, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
190
May bid for proposed issue of school bonds for investment purposes,
544
PUBLIC PRINTING.
Paper. Adjustment of spoilage allowan ce with State Printer, . . . . . . . .
Printing, miscellaneous, defined,· .......... ... ........ . ... .. .. . . : . . . .

415
417

PURE FOOD LAW.

284

Act of 1909, P. L. 520, construed,
PREMIUM ON BONDS.
The term "Insurance" as used in appropriation act of 1919, is broad
enough to include payment of; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •

72

PRISON.
Delaware County.
June 19, 1913,

Special act relative to, repealed by general Act of

..... .. ......... ........... .... .... .......... .
~ -

14

PYMATUNING SWAMP.
Reservoir.

Appropriation for, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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R.
REHABILITATION.
Bureau of. Cost of books and tuition a maintenance cost, . . . . . . . . . . . .
Act o!' 1919, No. 418, establishing, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Commissioner of Labor and Industry. Payment of maintenance costs
subject to approval of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

307
298

324

REHABILITATION ACT.

Farm employe, injured four years ago, entitled to compensation under,
Huntingdon Refo1·matory. Inmate of, injured, under provisions of,
Only persons actually injured can receive benefit from, . . . . . . . . . . . . . . . .
Persons injured going to and from place of employment, not within
intent of, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Persons injured while picking fruit, not entitled to benefits of, . . . . . . . .
Re. payment of costs for therapeutic treatment, . . . . . . . . . . . . . . . . . . . .
State Policemen: Injury to, not within meaning of, . . . . . . . . . . . . . . . . . .

333.
320
330
305
326
318
328

REQUISITIONS.
Pennsylvania will neither grant nor honor requisitions from other
states for extraditions in cases of fornication and bastardy, . . . . . . . .

5

RETIREMENT ACT.
A clerk appointed by the Auditor General to assist. the Register of Wills
of Allegheny County in the collection of inheritance tax, is a State
employe, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

16

ROBERTSON, H. H. CO., vs. Globe Indemnity Co.

xxv

See Special Cases,
ROXFORD KNITTING CO.

XIV

See Special Cases,

' s.
SALARIES.
Judges. Increase, due to increase of population, effective as of date of
legal ascertainment and official announcement of census, . . . . . . . . . . . .

57

SAFETY STANDARDS.
Violations of. Manager of moving picture theatre and operator of
machine, liable for, ......... . . . .... .... · · · · . · . · · · · · · · · · · · · · · · · ·

300

SCHOOL DIRECTORS, Mill Creek Township, Erie County .
See Special Cases, . . . . . . . . . . . : .............. . ... . ... .. ... . ...... XXVII
SCHOOL EMPLOYES RETIREMENT SYSTEM.
See PUBLIC INSTRUCTION, DEPARTMENT OF.

SENA'l'E OF PENNSYLYANIA.
Office rs and employes of.

In senice of Army or Navy, status of, . . . . . .

Page.
485

SHENANGO FURNACE CO.
XIII

S ee Special Cases,
SNYDER, CHARLES A. , Auditor Gener a l, et al. Willis Collins, vs.
See Special Cases,

.... "" ..... ... ...... . . ...... . .. . .. .... . .. ..... XXIV

United States of America, vs.
See Special Cases .. . . . .. ... . .. . .. . . ... ........ ........ . ... .. .... . XX,-I
SOLDIER.
Vote of.

R equirements for, .. .. .. .. . .. .. .. .. .. .. ... .. .. .. .. .. .. .. .

_91

SOLDIERS AND SAILORS HOME.
Money receiv ed by, from fir e insurance, must be paid into State
Treasury, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Board of Public Grounds and Buildings, not r equired to rent rooms for,
outside of capitol,

216

389

SPECIAL CASES.
Hannis Dis tilling Co., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . VIII
Id a Collins rn. Commonwealth of P ennsylvania, . . . . . . . . . . . . . . . . . . . . VIII
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Nolan vs. Jon es et a l., . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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Sta te Highway Route No. 72, npp eal pf Ellen K. " 'atson, et al., ... .
XI
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XI
Atla ntic R efining Co. vs. F . A . Va,n Yalkenburg, et al., Board of Merca ntile Appraisers for Philadelphia County, .. . . .. .. ..... . . . ..... . XII
XII
Henry G. 'Vasson vs. Cy rus E. W"oods, Secretary of the Commonwealth,
Sh enango Furnace Co., .. ....... .... . .... .... . .. . .. ..... ... ..... . XIII
Hostetter Estatf', .............. ... .. .. ... ... . . . . . ... .. ....... . .. . XIII
Roxford !\:nitting Co., .... . .... ...... .... .... .... . ... ........ . ... . XIV
L ehigh and New England Railroad Co., .. .. ....... . Xff
Com monwealth
Lan caster Electric Light, Heat & Power Co., ....... .. .. .......... .
xv
Trustees of State H ospital of th e Middle Coal Fil'ld YS. L ehigh Valley
Coal Co., . . ....... . .. ... . ... ... .... ............. ... ..... . .. ... .
xv
Clyde Steamship Co.. . .. . ..... ... ..... . .......... . ... . .... . ..... . XVI
Commo11wealth \'S . 'l'hol'Jlc, N eale & Co., Jue ., ...... . ... .. .. ....... . XVI
Pennsylvania \Y ater & Power Co., . .. ............ .. ..... ... ....... XVII
Commonwealth Ys. 'l'on.v \'igliotti and Rosie Vigliotti, . ........... .. . XVIIl
County of Philadelphia ' ' · Commonw ea lth of Pennsylvania, .. .. . ..... XVIII
'l'he Telephone R ate Case8 in th e State and Federa l Courts, . . . . . . . . . . XIX
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SPECIAL CASES-Continued.
Commonwealth of Pennsylva nia vs. State of vVest Virginia, . . . . . . . . XXI
Goldwyn Distributing· Cqrporatici11, .. . ... . .... . . ... .. . .. . ·.. . .... . .. XXII
North Penn Bank, . ... ..... ... .... ......... ............... ..... ... XXIII
Willis Coll\_ns, vs. Chas. A. Snyder, Auditor General, Harmon M. Kep:
hart, State Treasurer, and l)u Bois Hospital, et al., ... ... ... . ..... XXIY
H. H. Robertson Co., vs. Globe Indemnity Co., ... ... . ..... .. ..... . XX\.
United States of America, vs. James E. Mooney, Mercantile Appraiser,
A. Harry Clayton, County Treasurer, William H. Murphy, Deputy
County Treasurer, and Charles A. Snyder, Auditor General of Pennsylvania, ......... .... .......... .. ................... . ......... XXVI
Paul C. Wolff vs. State Highway Commissioner, .. .......... ...... XXVII
M. T. Wilkins ct al., School Directors, Mill Creek '.rownship, Erie
County, .......... . ........ .. . .. ........ . .. .. ........ .......... XX VII
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STANDARDS, BUREAU OF.
Dry . Goods.

Measuring,

540

STA'rE BOARD OF EXAMINERS FOR REGISTRATION OF NURSES
Powers of, .... ..... ......... . . . .-. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

179

STATE BUILDINGS.
Insurance on.

Valley Forge Park,

..............................

381

STATE HIGHWAY COMMISSIONER, see HlGHWAY COMMISSIONER
STATE HIGHW.ip: COMMISSIONER, Paul. C. Wolff, vs.,
See Special Cases, ... . ................... ... . ..... . ...... .. ... .. XXVII
STATE HIGHWAY ROUTE NO. 72.
See Speciitl Cases, .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XI

SHUMAN, SAMUEL.
Application of for charter und er the name "Jacobs", shoulcl be refu sed,

27

STATE WORKMEN'S INSURANCE FUND.
Supplies and office rent. Not require<l to r equisition for, thl'Ough Board
of Public Grounds and Buildings, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

379

STOCK 'l'RANSFER.
TAX.

Certificates of stock from a corporation to a trustee and th e r e transfer
baak to the corporation are taxable upon both tran sactions, . . . . . . . .
Transfer of shares of stock of a corporati<m to a voting trustee, is subject to the tax imposed by Act of June 4, 19'15, . . . . . . . . . . . . . . . . . .
SUMMARY OF BUSINESS .. . ... · · ......... · . .. .. ... .. . . .. .... · . . . . .

44
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SWIFT, HARRY C. vs. Commonwealth of Pennsylvania.
See Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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VIII

T.
TAXATION.
BANK DEPOSITS.

The Act of June 20 1919, does not authorize a tax upon the deposit
of a non-resident decedent in a bank in Pennsylvania, . . . . . . . . . . . .

46

LIENS.

A scire facias upon a Commonwealth lien is taxable_ and a scire facias
to revive a judgment is not taxable,

.

62

.

NATIONAL AND STATE BANKS .

Engaged in fidnciRry business under authority of Federal Reserve Act
and Act of July 17, 1919, as trust companies under Act of 1907, the
Commonwealth has no right to tax, . . . . . . . . . . . . . . . . . . . . . . . . . . . .

76

STOCK TRANSFER.

Certificates of stock from a corporation to a trustee and the retransfer
back to the corporation are taxable upon both transactions, . . . . . . . .

44

TRANSFER INHERITANCE.

When waivm· required,
TRUST COMPANIES.

Act of June 13, 1907 provides for. Not requir'ed to report under the
Act of 1889, . .... . .... ... ........... ·. . . . . . . . . . . . . . . . . . . . . . . . . . .

56

WAR RISK INSURANCE.

Balance of policy of soldier insured in, not subject to taxation in
Pennsylvania,

60

WRIT&.

Original issued out of County Court of

All~gheny

County, subject to tax,

35

TELEPHONE RATE CASES IN STATE AND FEDERAL COURTS.
See Special Cases,

XIX

THORNE, NEALE & CO., INC., Commonwealth, vs.
See Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XVI

TRUST COMPANIES.
Funds of, may not be carried at agency established by, ....... : . . . . . . . .
Cannot be invested in bonds of private corporations, . . . . . . . . . . . . . . . .
May lawfully buy and issue guaranteed first mortgage bonds, . . . . . . . . . .

139
144
114
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Not ' required to report under the Act of 1889 on the forms . prescribed
for the taxation of its capital stock, . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Taxation of, provided by the Act of June 13, 1907, .. . . . . . . . . . . . . . . . . .

56
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•rRU STEES OF STATE HOSPITAL OF MIDDLE COAL FIELD OF
PENNA. vs. Lehigh Val!ey Coal Co.
;see Special Cases, . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

XV
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UNI F ORM LIMITED PARTNERSHIP LAW.
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Limited partnerships formed under, are required to fil e certificates of
registration and capital stock reports, . ..... . .' . . . . . . . . . . . . . . . . . .
llNITED STA'L'ES OF Al\IERIC'A.
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YS.
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James E. Mooney, et al.
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