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OFFICIAL DOCUMENT, No. 23.

REPORT OF THE ATTORNEY GENERAL

FOR THE

Two Years Ending December 31, 1914.

Office of the Attorney General,
Harrisburg, Pa., January 1, 1915.

To the Benate and House of Representatives of the Commonwealth of
Pennsylvania:

I have the honor to submit a summary and report of the official
business transacted by the Attorney General during the two years
ending December 31st, 1914.

A report was submitted January 1, 1913, to the Legislature and
this report is supplementary thereto, showing the summary of the
activities of the Attorney General’s Department under my adminis-
tration since that date.

I have retained in their several positions the entire office staff ex-
cept Hon. Wm. N. Trinkle, Third Deputy Attorney General, who
resigned August 5, 1913, to become counsel to the Public Service
Commission, Hon. Morris Wolf was appointed his successor, and was
commissioned September 23, 1913.

SUMMARY OF THE BUSINESS OF THE ATTORNEY GEN-
ERAL’S DEPARTMENT FROM JANUARY 1, 1913,
TO DECEMBER 31, 1914,

Quo warranto proceedings in Common Pleas of Dauphin

COUDLY, . vvveeteneiiiiiiietnaecaaaaaetenaianinaaasss 14
Equity proceedings in Common Pleas of Dauphm County, 15
In all other counties, ...........coviiiiiieiiinnn, 3 18

Actions in assumpsit instituted by the Commonwealth in the
Common Pleas of Dauphin County, ........... oo, 94

(1)
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Actions in assumpsit brought by the Commonwealth against
Boroughs to recover Penalties imposed for violation of the

decrees of State Department of Health, .................. 2
Actions in assumpsit brought against the Commonwealth of

Pennsylvania, defendant, ............... .o ienian.n 4
Actions in trepass brought against the Commonwealth of Penn-

sylvania, defendant, ........ ...t 2
Cases stated for the determination of the Court, .......... 1
Orders to show cause, etc., against insolvent companies and as-

SOCIAtIons, ...l 19
Mandamus proceedings in Common Pleas of Dauphin County, 9
Cases argued in the Supreme Court of Pennsylvania, ...... 28
Cases argued in the Superior Court of Pennsylvania, ..... . 1
Cases argued in the Supreme Court of the United States, .... 2
Tax Appeals in the Common Pleas of Dauphin County, ...... 245
Bridge proceedings under the Act of June 3, 1895, (P. L. 130),

and supplements, .........oiiiiiiiii e e 5
Insurance charters approved by the Attorney General,........ 5
Bank charters approved by the Attorney General, .......... 21
Applications for sewerage approved by the Attorney General, 163
Formal opinions rendered in writing, .......... ... ... . .. 148
Cases now pending in the Supreme Court of Pennsylvania,. ... 5
Cases pending in the Superior Court of Pennsylvania, ........ 2
Cases pending in the Supreme Court of the United States, 3

FORMAL HEARINGS BEFORE THE ATTORNEY GENERAL.

5
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Proceeding under Act of May 7, 1887, (P. L. 94), ............ 1
Proceedings under Act of May 23, 1895, (P. L. 114), ........ 4
Proceedings under Act of June 9, 1891, (P. L. 256),.......... 1
Collections for 1913, ............ciiiiiiinnaan.. $4,583,166.34
Collections for 1914, ...... ... ... .. coiiisiiiineann.n, 742,909.25
-_

I T $2,326,075.59
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Pursuant to the authority vested in me, and for which an appro-
priation was made by the General Appropriation Act of 1913, (P. L.
761), I appointed Paxson Deeter and John Hyatt Naylor, Esquires,
special attorneys to collect the amounts due the Commonwealth for
the support and maintenance of the insane, confined as indigents
in various asylums of the Commonwealth, but who in fact have es-
tates sufficient to pay in whole or in part, for their maintenance
therein. This is the first systematic effort made to recover these
sums and it promises much. A summary of the services performed
by these gentlemen, is submitted herewith.

SUMMARY OF THE COLLECTION OF AMOUNTS DUE THE
COMMONWEALTH FOR THE SUPPORT AND MAIN-
TENANCE OF INSANE.

Investigations concerning estates of lunatics have been made in
forty-four counties of the Commonwealth and collections have been
made in twenty-two counties. Additional collections are pending in
all these counties and in many of the other counties throughout the
State.

From the reports made to me, I am of opinion that there iy recover-
able for maintenance of insane persons due the Commmonwealth, up to
January 1, 1915, not less than $500,000.00. Perhaps the sum would
largely exceed that amount, and'in the future, from the efforts hereto-
fore made and those that are now in progress, there will be a probable
annual return of not less than $100,000.00. Whatever is collected
from this source will largely depend upon the amount of the appro-
priation made by the Legislature. The $5,000 appropriated by the
last Legislature has long since been exhausted, but the attorneys
employed have continued their efforts, depending upon the Legislature
for a deficiency appropriation to reimburse them.

The work of these attorneys not only consists in the collection of the
amount due, but also in ferreting out the information concerning the
estates of the inmates of the various asylums who are presumed to
be indigent. The appropriation of $5,000 made by the last Legislature
was entirely inadequate and I therefore recommend that an appro-
priation for this purpose of $20,000, for the next two fiscal years, be
made.

Amount collected up to Janurary 1, 1915, in sixty-nine

CASEE, .« evvvverreonannnenineeesonnsnottsaaaiiaen, $24,105.86
Average collection in each case, ................... 349.34
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SPECIAL CASES

Attention is called to a few of the cases involving important ques-
tions in which the Attorney General’s Department was concerned.

Provident Life & Trust Company vs. Blakely D. McCaughn, et al.

This was a bill in equity filed by the Provident Life & Trust Com-
pany to restrain the assessment of a tax upon $59,999,086.39 of the
assets of that company. The Provident Life & Trust Company oper-
ates in the dual capacity of a trust and insurance company, and
under the provisions of its charter “all the net profits to be derived
from the business of life insurance after deducting the expenses of
the company shall be divided pro rata among the holders of policies
of such life insurance, equitably and ratably as the directors of said
company shall and may from time to time ascertain, determine
and report the same for division.” The $59,999,086.39 are insurance
assets of which $8,070,812.81 were undivided profits.

The Act of Assembly of June 7, 1911, (P. L. 673), introduced a
provision into the law taxing personal property, which provided that
only those corporations, limited partnerships, joint stock associa-
tions, which are liable to capital stock tax, should be exempt from
the payment of any further tax on mortgages, bonds and other se-
curities owned by them, where the *whole body of stockholders or
members as such have the entire equitable interest in remainder,” in
such mortgages, bonds and securities. The Assessors and Board of
Revision of Taxes for the city and county of Philadelphia, demanded
a return of the insurance assets of the Provident Life & Trust Com-
pany of Philadelphia, for the purpose of taxing the same, and a bill
in equity was filed by the company, enjoining them from levying such
tax.

The Court of Common Pleas No. 2 of Philadelphia decided against
the Commonwealth, upon the ground that such insurance assets are
gecurities “in which the whole body of stockholders or members as
such have the equitable interest in remainder” and are therefore not
taxable. ’

Upon appeal, the Supreme Court unanimously reversed the Court
of Common Pleas No. 2 of Philadelphia County, (245 Pa., 370), dis-
missed the bill and sustained the contention of the Commonwealth,

When this case was decided two years’ taxes had accrued, and for
those two years alone, $566,734.55 has been added to the revenues of
the State.
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Commonwealth vs. Equitable Life Assurance Association of the
United States.

The Supreme Court of Pennsylvania reversed the Court of Common
Pleas of Dauphin County and sustained the contention of the Com-
monwealth. (239 Pa., 288.) It involves the question whether the State
has the power to impose tax on premiums of foreign insurance com-
panies received from residents of the State but paid to agents outside
the State or to the home office of the company, that is to say, whether
as to such payments the company is doing business in Pennsylvania.

An appeal, however, has been taken to the Supreme Court of the
United States.

Commonwealth vs. Joseph Patsone.

This case involves the constitutionality of the Act of May 8, 1909,
R 1. 466, which prohibits unnaturalized foreign born residents from
owning or being in possession of, a shot gun or rifle.

The defendant was convicted in the Court of Quarter Sessions of
Allegheny County, and appealed to the Superior Court, alleging that
the act was unconstitutional. The Superior Court, sustained its
constitutionality (44 Pa. Super. Ct. 128) and the Supreme Court
affirmed the Superior Court (231 Pa., 46).

This case not only involved important questions of the exercise of
the police power of the State, but also involved the interpretation of
rights of person and of property of Italians under the treaty between
the United States and the Kingdom of Italy. An appeal was taken
to the Supreme Court of the United States and that Court sustained
the Supreme Court of Pennsylvania and the contention of the Com-
monwealth, (The case is reported in 232 U. 8., 138.)

Commonwealth, ex rel., vs. Hyneman, et al.

This case was an amicable action of quo warranto brought directly
in the Supreme Court of Pennsylvania at Philadelphia, to test the
constitutionality of the Act of March 29, 1913, P. L. 20, providing
additional judges in the courts of common pleas of Philadelphia
County. Similar cases were brought against each of the other judges,
viz: Thomas D. Finletter, Wm. M. Stewart, Jr., Joseph P. McCullen,
D. Webster Dougherty.

This Act of Assembly provided for the appointment of an addi-
tional judge in each of the five courts of Philadelphia County. It was
attacked upon the ground that when three or more judges were ap-
pointed, a new court must be organized, as provided by the constitu-
tion. The Supreme Court, by a divided court, declared the act un-
constitutional. (242 Pa., 244.)
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Pennsylvania Railroad Company, Appellant, vs. Nathaniel Bwing, et
al., Constituting State Railroad Commission.

At the time the last report was made by me to the Legislature, this
case was pending in the Supreme Court of Pennsylvania. It was an
attack upon the constitutionality of the Act of June 19, 1911, P. L.
1053, which is known as the “Full Crew Law.” This attack was in a
concerted effort by a bill in equity instituted in the Dauphin County
Court by the Pennsylvania Railroad Company, the Philadelphia and
Reading Railway Company, the Delaware, Lackawanna and Western
Railroad Company, The Delaware and Hudson Company, and the Le-
high Valley Railroad Company.

The Dauphin County Court sustained the constitutionality of. the
Act in every particular. The case was argued in the Supreme Court
of Pennsylvania October 27, 1912, and a re-argument- was ordered
by the Court, which was held May 5, 1913. .

The Supreme Court sustained the Court of Common Pleas of
Dauphin County and. the Constitutionality of the law. The case was
reported in 241 Pa., 581.

Commonwealth vs. Thomas W. McComb.

This case arose in Delaware County. The defendant was charged
with violating the provisions of the Act of May 31, 1907, P. L. 329,
which prohibits the use of automatic guns for killing game and wild
birds. The act was attacked as unconstitutional and as a unreason-
able exercise of the police power. The Court of Quarter Sessions of
Delaware County declared the act unconstitutional. The Superior
Court (39 Pa. Super. Ct., 411) reversed the Court of Quarter Sessions
of Delaware County. An appeal was taken to the Supreme Court
which sustained the Superior Court (227 Pa. 377), and an appeal is
now pending in the Supreme Court of the United States.

Plymouth Coal Company vs. Commonwealth of Pennsylvania.

This case raised the constitutionality of Section 10 of Article ITI
of the Act of June 2, 1891, P. L. 176, known as the “Anthracite Mine
Code.” The law made it obligatory on owners of adjoining coal prop-
erties to leave a pillar of coal in each seam or vein of coal along
the line of the adjoining property, of sufficient width to be a sufficient
barrier for the safety of the employees in either mine. The Inspector
of Mines of the district filed in Luzerne County a bill in equity to re-
strain the Plymouth Coal Company from mining out the coal neces-
sary for such a barrier pillar. The act was attacked as violating
both the State and the Federal constitutions. The Court of Common
Pleas of Luzerne County, sustained it. The Supreme Court in turn
sustained the Court of Common Pleas of Luzerne County (232 Pa.

4
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141). An appeal was taken to the Supreme Court of the United
States and the constitutionality of the law was sustained in every
respect. (232 U. 8. 531.)

Commonwealth, ex rel. Attorney General, vs. A. W. Powell, Auditor
General, and Robert K. Young, State Treasurer.

This litigation involved the constitutionality of Section 10 of the
Act of July 7, 1913, P. L. 672, which provides that the moneys derived
from registrations and from lieense fees should be paid. into the State
Treasury, and are specifically appropriated to the use of the State
Highway Departmerit. The Section was attacked as unconstitutional
in that it was not a proper appropriation and that it was reversing
the method of payment of moneys which had heretofore been es-
tablished and adopted. After many legal skirmishes the case was
finally decided by the Court of Common Pleas of Dauphin County
sustaining in every respect the constitutionality of the section. An
appeal has been taken by the Auditor General and State Treasurer
which is now pending in the Supreme Court.

State Highway Commissioner vs. Chambersbury & Bedford Turnpike
Road Co.

This case arose on proceedings to condemn a turnpike road by the
State Highway Commissioner, and the Act of May 381, 1911, P. L. 468,
which is known as the “Sproul Law” establishing the highway system
of the State, was attacked as unconstitutional. The Court of Quarter
Sessions of Fulton County sustained the law and the Supreme Court
in turn upheld the lower court. (242 Pa. 171.)

Commonwealth vs. C. W. Burtnett.

This case arose in the Court of Quarter Sessions of Dauphin
County, upon an indictment for violating the Act of 1901, P. L. 275,
and the question was whether it was a violation of law to add water
to vinegar in the process of its manufacture. The Court of Common
Pleas of Dauphin County sustained the construction of the Act put
upon it by the Dairy & Food Department and sustained the convic-
tion of the defendant. An appeal was taken to the Superior Court
which has been argued, but not yet decided.

Commonwealth vs. Fidelity and Deposit Co. of Maryland.

This case arose in the Court of Common Pleas of Dauphin County
apon an appeal from the settlement of tax on premiums against the
defenda‘nt, a foreign corporation. It was contended that the Com-



8 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

monwealth of Penngylvania could not impdse a tax upon the pre-
mijums received by the defendant upon bonds given by the United
States government officials for the faithful performance of their duties
because the tax thereon would be taxing the agencies of the Federal
Government. The Court of Common Pleas of Dauphin County sus-
tained the contention of the Commonwealth in its effort to collect the
tax and was affirmed by the Supreme Court of Pennsylvania (244
Pa, 67). An appeal, however, has been taken to the Supreme Court
of the United States, and has not yet been argued.

Commonwealth vs. Barrett Manufacturing Company. .

This case involves the duty imposed by law upon foreign corpora-
tions in the collection of tax on loans. In the case of Commonwealth
vs. Welsbach Company, the Court of Common Pleas of Dauphin
County decided that the treasurer of a foreign corporation who lived
in the State was required, when paying interest in the State, to
deduct the tax due the Commonwealth from individual residents of
Pennsylvania. This case was not appealed.

The Barrett Manufacturing Company pays the interest in the
State, but its Treasurer does not live in Pennsylvania and it con-
tended that the State could not impose upon its non-resident treasur-
er, the duty of deducting the tax, when paying the interest to in-
dividual residents of Pennsylvania. The Court of Common Pleas of
Dauphin County sustained this contention and was affirmed by the
Supreme Court of Pennsylvania. (The case was reported in 246 Pa.;
301.)

Commonavealth vs. Lehigh Valley Railroad Company.

This is a very important case construing the taxing statutes of the
Commonwealth. It involved the question as to whether the bonds
and other obligations of corporations owned by savings institutions
having no capital stock, exempted the corporations, issuing the bonds,
from the payment of the tax thereon. The Court of Common Pleas of
Dauphin County sustained the contention of the Commonwealth, and
it was affirmed by the Supreme Court. (244 Pa., 241.) This case
resulted largely in increasing the revenues of the Commonwealih.

Tax on Anthracite Coal.

By the Act of June 27, 1913, P. L. 639, a tax of 2} per cent. was
imposed upon all anthracite coal mined in Pennsylvania, when pre-
pared for market. Immediately after its passage, a concerted attack
was made by the coal operators upon this legislation. A bill in equity
was filed by the Peoples Coal Company to prevent the Auditor General
from settling the tax, which was heard in the Court of Common Pleas
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of Dauphin County, but before it was decided, settlements were made
by the Auditor General and State Treasurer against various oper-
ators, and numerous appeals were taken to the Court of Common
Pleas of Dauphin County. Three test cases, viz: Commonwealth vs.
Adlen Coal Company, Commonwealth vs. St. Clair Coal Company,
Commonwealth vs. Plymouth Coal Company, were heard and fully
argued, but have not yet been decided.

Winston, Appellant, vs. Moore, et al., County Commissioners.

This was a case stated between certain tax payers of the city of
Philadelphia and the County Commissioners for the City of Philadel-
phia, in which the Commonwealth of Pennsylvania intervened. It
involved the constitutionality of the nomn-partisan ballot law of
July 24, 1913, P. L. 1001. The Court of Common Pleas No. 1 of
Philadelphia, sustained the law and it was affirmed by the Supreme
Court. (244 Pa., 447.)

Henry Gerlach vs. Robert J. Moore, et al., Commissioners for the
County of Philadelphia, Defendants, and the Commonwealth
of Pennsylvania, Intervening Defendant.

Henry Gerlach, a tax payer, filed a bill in equity in Common Pleas
No. 4 of Philadelphia County, restraining the County Commissioners
from expending funds of the county to make provision for the holding
of the municipal court in Philadelphia County.

It involved the constitutionality of the Act of July 12, 1913, P. L.
711, establishing the municipal court of Philadelphia. The Court sus-
tained the validity of the Act, and the Supreme Court affirmed it, in
an opinion reported in 243 Pa., 603.

Commonwealth, ex rel., vs. City of Pottsville.

Since the last session of the Legislature, the Attorney General’s
Department has authorized the institution of proceedings in two
cases involving the validity of the charters of cities of the third class,
viz: the cities of Pottsville and South Bethlehem.

In the former case the validity of the charter of the city of Potts-
ville was attacked on the ground that the election upon the question of
becoming a city of the third class had been ordered by the Court
of Quarter Sessions of Schuylkill County, under the Act of April 15,
1907, P. L. 66, rather than by the Borough Council, under the Act of
May 28, 1907, P. L. 268. Quo warranto proceedings were instituted in
the Court of Common Pleas of Dauphin County at No. 2 C. D. 1914,
and it was held by that Court that the Act of May 28, 1907, P. L. 268,
was not inconsistent with and did not repeal the Act of April 15,
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1907, P. L. 66, but that both acts were to be considered as amend-
ments by the Legislature of 1907 of existing legislation providing for
the incorporation and government of cities of the third class.
Judgment was entered against the Commonwealth and in favor of
the city and its officers. Upon appeal by the Commonwealth to the
Supreme Court, the judgment of the Court of Common Pleas of
Dauphin County was affirmed in an opinion reported in 246 Pa., 468.

Commonweglth, ex rel., vs. City of South Bethlehem.

Quo warranto proceedings, at the relation of the Attorney General,
were instituted in the Court of Common Pleas of Northampton
County, at No. 28, February Term, 1914, requiring the city of South
Bethlehem to show by what authority it claims to be a city of the
third class and why its charter should not be vacated. This charter
was attacked on the ground that the election by the electors of the
former borough of South Bethlehem upon the question of becoming
a city of the third class, was a special election held on the 22nd day
of August, 1913, pursuant to the provisions of the Act of July 17,
1913, P. L. 694, providing that cities of the third class may be char-
tered whenever a majority of the electors of any borough having at
least 10,000 inhabitants, shall vote at any special election in favor
of the same. The constitutionality of this act was challenged upon
the ground that it violated Section 1 of Article 15 of the Constitu-
tion providing that “cities may be chartered whénever a majority
of the electors of any town or borough having a population of at least
10,000 shall vote at any general election in favor of the same.” The
case was so proceeded in, in the Court of Common Pleas of North-
ampton County, that a judgment in favor of the Commonwealth,
non obstante veredicto, was entered; the said special election decreed
to be null and void, and a judgment of ouster pronounced against the
said city and its officers. An appeal from this judgment was taken
by the city of South Bethlehem and is now pending in the Supreme
Court.

Commonwealth, ex rel., Attorney General, vs. Neva R. Deardorff, No.
6, 0. D. 1914, Common Pleas of Dauphin County.

This was a quo warranto proceeding in which the principal ques-
tion involved was whether the Commissioner of Health of the Com-
monwealth of Pennsylvania has authority to appoint a local regis-
trar of vital statistics for the city of Philadelphia, or whether that
city was, at the date of the approval of the vital statistics Act of
1905, within one of the provisos of that act, to the effect that in cities
where health officers or secretaries of local boards of health were
officiating as registrars of births and deaths under local ordinances,
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such officers should be continued as registrars of vital statistices in
and for such cities. It was held by the Court of Common Pleas of
,Dauphln County that the city of Phlladelphla was within the terms
of said proviso. From this decision the Commonwealth appealed,
and this appeal is now pending in the Supreme Court.

Alexander Martin, et al., vs. Bureou of Medical Education and
Licensure.

This was a bill in equity filed in the Court of Common Pleas No. 4
of Philadelphia County, at June Term No. 4163, 1914, praying for
an injunction to restrain the Bureau of Medical Education and Li-
censure from enforcing certain rules adopted by it for the purpose of
regulating the practice of optometry in Pennsylvania. The main ques-
tion involved was whether optometry is a branch of medicine and
surgery. The said Court of Common Pleas No. 4 of Philadelphia
County, held that practitioners of optometry were not practicing
medicine or surgery, and granted the injunction prayed for. Irom
this decision the Commonwealth has appealed and the appeal is now
pending in the Supreme Court.

Commonwealth vs. Isadore 8. Grossman and Joseph H. Reich.

In this case judgment was entered at No. 788, October Term 1913,
in the Court of Common Pleas of Allegheny County, against the de-
fendants, as sureties upon a bond given by Louis Amshel, under the
private banking act of June 19, 1911, P. L. 1060. Amshel having been )
licensed as a private banker under the terms of said act, became insol-
vent and at the instance of the Commissioner of Banking judgment
was entered in the sum of. $15,000 agamst the above mentioned de-
fendants, as sureties, upon his bond. Application was made by the
defendants to the Court of Common Pleas of Allegheny County to
strike off the judgment upon the ground that the private banklng act
of 1911 was unconstitutional. The rule granted by said court to
show cause why said judgment should not be siricken off was, after
argument, discharged in an opinion holding the said private banking
act constitutional and deciding also that the defendants having taken
advantage of the privileges of the act, would not be permitted to
question its constitutionality. From the judgment of the Court of
Common Pleas of Allegheny County, discharging the rule to strike
off the judgment, the defendants appealed to the Supreme Court,
which court in an opinion not yet reported, declared the act con-

| stitutional and affirmed the judgment of the court below.
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Pennsylvania Cold Storage and Market Company, et al., vs. N. B.
Critchfield, et al.

This case originated in a bill in equity filed in the Court of Common
Pleas of Dauphin -County, to restrain the Secretary of Agriculture
and the Dairy and Food Commissioner from enforcing the Act of
May 16, 1913, P. L. 216, known as the “Cold Storage Law.” The
defendants attacked the law as unconstitutional, for various reasons.
The case has been argued in the Court of Common Pleas of Dauphin
County, but not yet decided.

Respectfully submitted,

JOHN C. BELL,
Attorney General.
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OFFICIAL DOCUMENT, No. 23.

OPINIONS TO THE GOVERNOR.

SPECIAL POLICEMEN.

The Governor does not have power to appoint special officers or policemen for
8. church or other religious institution.

Office of the Attorney General,
Harrisburg, Pa., January 12, 1915.

Hon. John K. Tener, Governor of Pennsylvania, Harrisburg, Pa.

Sir: I have before me the petition of the Pastor of St. Joseph’s
Roman Catholic Church, of Everson, Fayette County, Pennsylvania,
asking for the appointment of two special officers as policemen, under
the Act of June 25, 1885, P. L. 16T7.

This Act of Assembly is entitled:

“An act empowering the Governor of this Common-
wealth to appoint special officers, or policemen for in-
corporated or unincorporated associations, heretofore
or hereafter organized, for any charitable purpose.”

and the first section provides:

“That, whenever any incorporated or unincorporated
association, heretofore or hereafter organized in this
Commonwealth, for any charitable purpose, shall apply,”
ete,,

The Constitution and the laws of Pennsylvania do not use the
terms “charitable” and “religious” interchangeably. When the Leg-
islature has had occasion to legislate for religious corporations or
institutions it has done so in plain terms. When the legislation has
referred to purely charitable institutions it has also used the ap-
propriate language.

I am, therefore, of opinion that the power given to the Governor
to appoint policemen for associations, organized “for any charitable
purpose” does not include the power to appoint special officers or
policemen for a church or other religious institution.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
(17)
2—23—1915 ‘
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OPINIONS TO THE AUDITOR GENERAL.

INSPECTION OF DOCUMENTS IN AUDITOR GENERAL'S DEPARTMENT.

Any person has a right to inspect the records and documents in the Auditor
General’s Department with relation to the expenditure of State moneys, at such
reasonable times and under such reasonable regulations as the Auditor General
may prescribe.

Office of the Attorney General,
Harrisburg, Pa., January 8th, 1913,
Hon. A. E. Sisson, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your communication, under
date of Janunary 6th, stating that a representative of the North Ameri-
can, a newspaper published in the City of Philadelphia, has made
application to you as Auditor General for permission to go over the
vouchers filed in your Department by the State Highway Department,
with a view of securing information in relation to the expenditures
of money by that Department, under and pursuant to the provisions
of the Act of May 31st, 1911, P. L. 568, providing for the establish-
ment of the said State Highway Department, and for the mainte-.
nance, repair and construction of the State Highways and State-Aid
Highways in said Act described. $4,000,000 is specifically appro-
priated for these purposes by the Act, which further provides, in sub-
stance and effect, that the expenditures for the aforesaid purposes
shall be properly certified by the State Highway Commissioner and
audited by the Auditor General; and when so audited and allowed,
shall be paid out of said appropriation by warrants drawn by the
Auditor General upon the State Treasurer.

Tt is your duty, as Auditor General, to keep an account and publish
a report of the expenditures of public moneys made by warrants
drawn by you upon the State Treasurer. The records of your De-
partment showing in what sums, to whom and for what purposes you
have authorized payments of public moneys to be made by the State
Treasurer are public records.

Two views as to the right of inspection of public records have been
held and expressed by the courts of this State; ome to the effect
that before an applicant is entitled to inspect a public record he must
show that he has an interest in the record or-document sought to
be inspected and that the application is for a legitimate purpose

(21) *
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(In re Marriage License Docket No. 2, 4 Pa. Dist. Rep. 284); the
other, that a public record is accessible to all (In re Marriage Li-
cense Docket, 4 Pa. Dist. Rep. 162). These cases raised the specific
question as to the right of representatives of newspapers to inspect
the marriage license dockets required to be kept under the Act of
June 23rd, 1885, P. L. 146, and the difference in judicial opinion was
set at rest by the Act of May 22nd, 1895, P. L, 99, requiring clerks
of Orphans Courts to keep marriage license dockets open for in-
spection by the public and to allow copies or abstracts of the same
to be made for publication. This Act would seem to express tthe
public policy of the State in such matters, and is furthermore in
accord with the preponderance of judicial decisions in other juris-
dictions.

Thus, in Burton vs. Tuite, 78 Mich. 363, Morse, J. said: “I do not
think any common law ever obtained in this free government that
would deny to the people thereof the right of free access to and
proper inspection of public records. They have an interest always in
such records and I know of no law, written or unwritten, that pro-
vides that before an inspection or examination of a public record is
made the citizen who wishes to make it must show some special in-
terest in such record.”

To the same effect is Lum vs. McCarty, 39 N. J. 287.

In my opinion, therefore, and as a result of what has been said,
any citizen has a right to inspect the records and documents for the
inspection of which application is now made to you.

You further ask to be advised as to what extent the proper man-
agement of your Department would permit of its furnishing this
information. The details of the management of your own Depart-
ment are entirely within your control, and although the records and
documents referred to should be accessible to all citizens of the State,
the right of the individual citizen to inspect the same is necessarily
subject to the superior right of the public to have the business of
your Department conducted without unnecessary hindrance or delay.

In the case of People vs. Reilly, 38 Hun. 429, it was held that under
the laws of the State of New York, making it the duty of the Register
of Deeds to permit all persons to have free access to the books, etc.,
a titlg company was entitled to the privileges of other persons, “but
the Register may make reasonable regulations concerning examina-
tions, etc., may assign custodians to oversee certain examiners and
not others, may require that his own employees shall take down the
books and may exclude persons who are insolent, ete.”

Again, in Lum vs. McCarty, 39 N. J. 287, Chancellor Runyon, speak-
ing of this subject, said: “The clerk is the lawful custodian of the
records and indexes thereto and is responsible for the safe-keeping
thereof. His powers over them are such as are necessary for their
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protection and preservation. To that end he may make and enforce
proper regulations consistent with the public right for the use of
them. But they are public property, for public use, and he has no
lawful authority to exclude any of the public from free access to and
inspection and examination thereof at proper seasons and on proper
application.”

You are therefore advised that you should grant the application
now pending and permit an examination of the records, vouchers
and documents relating to the expenditure of the appropriations
above mentioned, at such reasonable times and under such reasonable
regulations as you may prescribe, having regard to the safe-keeping
of these records, vouchers, documents, etc., and the prevention of any
unnecessary interference with the due performance of the public
duties incumbent upon you and your departmental clerks.

This opinion, of course, is intended to apply only to the right of
inspection of those documents which in contemplation of law are
public records, and has no application to those reports and records
of the Commonwealth the contents of which are forbidden by express
legislative enactment to be divulged or disclosed.

' Very truly yours,

JNO. C. BELL,
Attorney General.

POSTAL SAVINGS BANKS.

Deposits in postal savings banks are subject to State taxation, and returns

thereof should be made to the local assessors.
There js nothing in the Act of Congress of June 25, 1910, 36 Stat. 814, estab-

lishing postal savings depositories, prohibiting State taxation thereof.

Office of the Attorney General,
Harrisburg, Pa., January 9, 1913.

Hon. A. E. Sisson, Auditor General, Harrisburg, Pa.

Sir: Your favor of November 20th, addressed to the Attorney
General, was duly received. :

You ask to be advised as to whether deposits bearing interest in
Postal Savings banks are required to be returned as personal prop-
erty to the local assessor for taxation for State purposes.

The form of “Return of Personal Property” prepared by the Audi-
tor General contains in Section 3, Sub-division C, the following:

«Accounts bearing interest including certificates of
deposit or pass books issued by national, state or private
banks, trust companies or banking institutions.”
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This is explanatory of the words “accounts bearing interest”
made taxable in the taxing statutes.

The Act of Congress of June 25, 1910, established postal savings
depositories for depositing savings at interest with the security of

the Government for the repayment thereof (36 Stat. 814). The sav-
ings accounts placed at interest for a period of time under the pro-
vision of this Act of Congress are within the same category as the
other accounts bearing interest referred to in the Section of your
form of “Return of Personal Property” just quoted, unless Congress
has declared that such savings should not be subject to taxation by
the states.

I find nothing in the savings law which prohibits the State from
imposing a tax on its citizens having such deposits at interest.

I am also of opinion that while Postal Savings Banks may be gov-
ernmental agencies, the deposits in them, due to citizens of the:
Commonwealth, are not, for that reason exempt from taxation.

I therefore advise you that accounts bearing interest in Postal
Savings Banks are taxable and should be returned for taxation.

Very truly yours,
WM. M. HARGEST,
Assistant Deputy Attorney General.

CAPITOL PARK EXTENSION COMMISSION.

On the death of one of the Commission of three, the powers and duties thereof
including the power to draw money from the State Treasury may be exercised
by the two remaining members of the commission.

Office of the Attorney General,
Harrisburg, Pa., February 12, 1913.

Hon. A. E. Sisson, Auditor General, Harl:isburg, Pa.

Sir: In your letter of the 30th ultimo to the Attorney General,
and by him referred to me, you inquire whether, in view of the va-
cancy now existing in' the membership of the Capitol Park Exten-
sion Commission, caused by the death, on January 23, 1913, of
Archibald G. Knisely, who was one of the three members originally
appointed by Governor Tener, under the act of Assembly approved
June 16, 1911 (P. L. 1027), the acts of the two surviving members
of the commission are the lawful and valid acts of the said com-
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mission, provided for by the said act of Assembly, snd whether such
survivors have the power to draw money from the State Treasury,
pursuant to the provisions of that act.

Section 1 of said act provides as follows:

“Be it enacted, etc., That the Governor of the Com-
monwealth of Pennsylvania shall, upon the passage of
this act, appoint three citizens of this Commonwealth,
none of whom shall be directly or indirectly interested
in any of the property to be acquired as hereinafter pro-
vided for, who shall constitute a commission to be
known as the Capitol Park Extension Commission,
which commission shall exist as long as may be mnec-
essary for the performance of the work, but not later
than the first day of June, one thousand nine hundred
and seventeen, when its work shall be completed in all
of its parts, and the said commission shall cease to
exist. Any vacancy occurring in the membership of the
said commission shall be filled by an appointment by
the Governor, for the unexpired term.”

For the purpose of the extension of the Capitol Park in the city
of Harrisburg, this commission is empowered and required to ac-
quire, by amicable agreement, or upon just compensation, upon
the conditions and in the manner specifically provided in the act,
all the land within certain boundaries therein defined.

Section 7 makes an appropriation of $2,000,000 for carrying the
act into effect, and provides that:

“All payments for property, judgments, costs, ex-
penses and compensation shall be paid by the State
Treasurer, on warrants drawn by the Auditor General,
from time to time upon the presentation to him of speci-
fically itemized vouchers approved by the commission.”

In accordance with Section 1, the Governor duly appointed the
decedent, Archibald G. Knisely, Samuel Kunkel and Samuel C. Todd,
who, at once, entered upon the performance of their duties, to the
end that the work of the said commission “shall be completed in all
of its parts,” “not later than the first day of June, one thousand
nine hundred and seventeen,” as the act requires.

Mr. Knisely’s death having occurred, suddenly and unexpectedly,
on January 23, 1913, as above stated, a reasonable time must, of
course, be afforded the Governor, to enable him, in the exercise of
his deliberative judgment, to appoint a proper “citizen of the Com-
monwealth” to fill the vacancy thus occasi\oned.

I am of opinion that, in the meanwhile, pending such proper ap-
pointment, the joint acts of the two surviving members, for and in
the name-of the said commission, constitute the lawful and valid acts
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of said commission, and that the commission does not cease to exist,
under this statute, pending the making of the said appointment by
the Governor. »
The Act of Assembly does not say that, upon the death of any
of the members of the said commission, the commission itself shall,
ipso facto, cease to exist, or that its functions in the public interest
shall, thereupan, be suspended, nor is there any implied provision to
that effect.

It is true that:

“When powers are granted to several persons to
transact private business the rule is that all must join
in the execution of the power.”

Thus, it is the familiar rule in the case of private trustees, that
all the trustees named must join in the doing of any act involving
the exercise of the trust discretion. It is well established, on the
other hand, however, that the rule of unanimous action, applicable
to private trustees has no cogency with relation “to public business
of a judicial nature, nor to public business of a deliberative nature,
though not strictly judicial, nor to cases where powers are given
to corporate bodies.” Commissioners of Allegheny County v. Lecky,
6 S. & R. 166. "

It would seem quite clear that the powers and duties conferred
and imposed upon the Capitol Park Extension Commission by the
said act of 1911 are committed to it as a public administrative
body, which is to be viewed legally as a quasi corporation; the
action of the majority of the members of which is binding upon it
as such.

The act declares expressly that the “commission shall exist as
long as may be necessary for the performance of the work, but not
later that the first day of June, one thousand nine hundred and
seventeen, when its work shall be completed in all of its parts, and
the said commission shall cease to exist.” And, in the next sentence
it is provided that “any vacancy occurring in the membership of
the said commission shall be filled by an appointment by the Gov-
ernor for the unexpired term.”

This language certainly does not evince any legislative intend-
ment that the commission as a body shall be so far dismembered
by the death of any one of its members, leaving a majority surviving,
that it shall cease to exist as a commissions before “its work shall
be completed in all of its parts.”” On the contrary, so far as the
express language of the act itself is concerned, the reasonable in-
ference to be drawn therefrom is that the commission is intended to
continue as a commission, notwithstanding the death or resignation
of one of its members, provided a majority be left surviving, in accord-
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ance with established principles of common law—the Governor having
the power, as above pointed out, to fill “any vacancy occurring in
the membership of the said commission.” Commonwealth ex rel Hall
v. The Canal Commissioners, 9 Waitts, 466, is directly in point, and
the decision therein decisive of the question involved here.

It is especially interesting, in that an opinion upon the point had
been expressed with positiveness by the then Attorney General of
the Commonwealth, which was directly contrary to that which sub-
sequently was held to be the law of the case by the Supreme Court,
in an opinion by Chief Justice Gibson. The facts were that an award
of damages had been made by the Board of Appraisers provided for
by the Act of April 6, 1830, pursuant to which the Governor was
required to appoint three individuals as a Board of Appraisers, to
whom all appeals were to be made by persons who might be dis-
satisfied with the amount of damages offered by the canal commis-
sioners. At the time this award was made by the Board of Ap-
praisers, one of the members of that board had resigned and the
two surviving apprasiers made the award, the award so made being
$2,500, which was twelve times the amount which had been offered
by the canal commissioners. The canal commissioners raised the
question as to the power and authority of the two surviving mem-
bers of the Board of Appraisers to make this award, and submitted
the question to the Attorney General for an opinion.

Attorney General Johnson gave them his opinion as follows, viz:

“It is my opinion, founded on a well known common
sense rule of construction, that alone can guide us in
the interpretation of laws, that the three individuals
designated as a board of appraisers must act in every
case, though I think the decision 6f two would be valid.
It will, of course, follow that the act of two only, in the
absence of the third, is not an act of the board of ap-
praisers, constituted by law, and cannot, as such be ex-
ecuted.” )

Following a reference to the decision of the Supreme Court in
in the case of Broad Street Road, 1 8. & R. 444, the Attorney General
concluded his opinion in these words:

“After a careful examination of this subject, I cannot
entertain a doubt of the result, should the determination
ever be submitted to that tribunal” (meaning the Su-
preme Court).

The determination of the question was afterwards submitted to the
Supreme Court, upon an application by Hall for a rule to show cause
why a mandamus should not issue to the Canal Commissioners, re-

— quiring them to pay the sum of $2,500, which had been awarded by
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the two surviving members of the board of appraisers. The Supreme

Court did mot concur in the opinion of the Attorney General, to the

effect that the act of the two surviving members of the board, in

the absence of the third, was “not an act of the board of appraisers

constituted by law,” but, on the contrary held specifically, after a =~
careful review of the English common law and prior Pennsylvania

decisions, that in “every aspect,” the “two members of the board”

were “competent to constitute a quorum, and that an appraisement

by it thus constituted,” was “valid.”

Chief Justice Gibson, in the opinion, said:

“The criterion, however, seems to be not so much the
character of the power, or of the act to be done by virtue
of it, as the character of the agent appointed for the per-
formance of it. Perhaps the result of the cases is, that
an authority committed to several as individuals, is pre-
sumed to have been given to them for their personal
qualifications, and with a consequent view to an execu-
tion of it by them all; but that where it is committed to
them as a body, there is no presumption in the way of
the usual method of corporate action by a majority.
¥ % % % % % * The rule which requires execution by all,
has never been applied to public business of a judicial or
of a deliberative nature; or to cases where powers are
given to corporate bodies—all which is incontestable.
But all judicial and deliberative bodies partake strong-
ly of the nature of corporation. * * * * * * * Tt may be
safely said, then, that any duty of an aggregate organ of
the government, may be performed by a majority of its
members where the constituting power has not express-
ly required a concurrence of the whole. * * * Though
not apparent on the face of the return, it is conceded
that there was a vacancy by resignation in the member-
ship at the time of the assessment. But that is a fact
which, instead of weakening the relator’s case would
strengthen it, and the possibility of its recurrence may
make it a legitimate ground of argument; for it can not
be supposed that tlie functions of the board would be
suspended, to the detriment of the publi¢, by the loss
of one of its members. Private business might bear to
be postponed till such a loss could be repaired, but
pu?}}ic affairs are usually so urgent that they could .
not.

So, with relation to the Capitol Park Extension Commission hav-
ing functions to perform, under the Act of Assembly, very similar to
the board of appraisers, under the Act of 1830, and charged with
public business which it is required to complete within a time limited
in the act, the duties of such an aggregate organ of government so
prescribed “may be performed by a majority of its members,” since
not only has “the constituting power not expressly required a con-..



No. 23.\ OPINIONS OF THE ATTORNEY GENERAL. 29

currence of the whole” (a fact which, of itself is sufficient to warrant
the conclusion here reached), but the act itself, as above pointed out,
further indicates, positively, upon its face, that this was the legisla-
tive intention.

The legislative intention must be determined with regard to the
principles of common law expounded in the above cited opinion of
Chief Justice Gibson, in accordance with which, during the period
of time reasonably required for an appointment by the Governor to
fill the vacancy, “it cannot be supposed that the functions of the
commission (board) would be suspended, to the detriment of the
public, by the loss of one of its members,” by death, and to the ob-
struction of the consummation of the public business, within the
time expressly required by the act.

I am therefore of opinion, and so advise you, that, upon the grounds
stated, the Capitol Park Extension Commission does not cease to
exist, nor are its functions suspended, during the reasonable period
of time required for the making of an appointment by the Governor
to fill the vacancy occasioned by Mr. Knisely’s death, and that during
such period of time the powers and duties -of said commission, in-
cluding the power to draw money from the State Treasury, pursuant
to the provisions of the said Act of 1911, may, in every respect, be
exercised and performed by the two surviving members, to wit, Samuel
Kunkel and Samuel C. Todd, as if the said vacancy, during the said
period of time, did not exist.

Very truly yours,

WM. N. TRINKLE,
Assistant Deputy Attorney General.

SALARY REQUISITION.

A requisition for salary of a maintenance engineer in the State Highway De-
partment is for the compensation of “necessary labor” within the meaning of
the “Sproul” Act and may be honored.

Office of the Attorney General,
‘Harrisburg, Pa., June 10, 1913.
Hon. A. 'W. Powell, Auditor General, Harrisburg, Pa.

Sir: In your letter of the 29th wult., you request the opinion of
this Department to the right of the accounting officers of the Com-
monwealth to honor the requisition of George H. Biles, Maintenance
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Engineer of the State Highway Department, for the sum of $300, in
payment of his salary for services as Maintenance Engineer for
the month of May, 1913.

By the Act of May 31, 1911, (P. L. 468), known as the “Sproul Act,”
the Legislature manifestly intended to provide for the building and
maintaining of a comprehensive system of highways throughout
the Commonwealth. The said highways are divided by the act into
two classes—State Highways and State-aid Highways. The system
of State Highways comprises 296 separate and distinct routes. The
other class of highways consist of the State-aid Highways constructed
at the joint expense of the several municipalities and the Common-
wealth, as provided in the said act.

Section 6 of said act provides that the system of State Highways
shall be “built, re-built, constructed, repaired and maintained by and
at the sole ezpense of the Commonwealth, and shall be under the ex-
clusive authority and jurisdiction of the State Highway Depart
ment.”

By section 11:

“The State Highway Commissioner is directed to con-
struct or improve and thereafter to maintain and repair,
at the cost and expense of the Commonwealth, the high-
ways forming the plan or system of the State Highways,
in the several counties and townships hereinafter men-
tioned, and such improvement and maintenance shall be /
made according to specifications to be prepared by the
State Highway Department, as regards the character,
construction and material to be used; and the said work
of construction and maintenance of said State Highways
shall be done under the direction and supervision of the
State Highway Commissioner.”

Section 19 provides that the State Highway Commissioner shall:

“establish standards for the construction and main-
tenance of highways in various sections, taking into
consideration the topography of the country, the natural
conditions and the character and availability of road
building material, etc.”

Section 29 provides that:

“The work of maintaining and repairing all State-aid
Highways, improved under the provisions of this act,
or which shall have been previously reconstructed by
Stat;a”aid, shall be done by the State Highway Depart-
ment.

Section 5 of the act provides that:

“The highways designated in this act as State High-
ways shall be taken over by the State Highway Depart-
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Section 3 of the act gives the State Highway Commissioner power:

and by this section is given the further specific power “to purchase
all machinery, implements, tools and materials of any and every
kind incident to or necessary in the construction, building, rebuilding
and maintenance of the State Highways hereinafter described, includ-
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ment from the several counties or townships of the State,
and when so taken over shall thereafter be constructed,
improved and maintained by the State Highway Depart-
ment, at the expense of the Commonwealth.”

““to make and adopt rules and regulations for conduct-
ing the busines and work of the department not other-
wise expressly provided in this act, and to prescribe
the duties of all appointees and employes.”

ing the right to employ all necessa%y labor?”

Section 11 provides that:

“The expense of the construction, improvement and
maintenance of State Highways provided for in this act,
when properly certified by the State Highway Com-
missioner, shall be audited by the Auditor General, and
when audited and allowed shall be paid out of moneys
specifically appropriated for this purpose by warrants
drawn therefor by the Auditor General upon the State
Treasurer.”

Section 338 provides as to the State-aid Highways that:

By

ment.

I understand the facts to be that the duty thus enjoined upon the
Highway Commissioner by the mandatory provisions of this
act, of properly and economically doing the work of maintaining

State

“Phe total cost of the improvement and maintenance
of the State-aid Highways constructed under the pro-
visions of this act, as provided by the terms of the con-
tract, or otherwise as herein provided, when properly
certified by the State Highway Commissioner, shall be
audited by the Auditor General and when audited and
allowed shall be paid out of moneys specifically appro-
priated for this purpose, by warrants drawn therefor
by the Auditor General upon the State Treasurer.”

gection 37 the sum of $3,000,000, or so much thereof as may
be necessary in establishing and carrying on the work of the Depart-

18 hereby appropriated for the purpose of maintenance,
repair and construction of the State Highways herein
described, and for the payment of the State’s share of
the maintenance and repair of State-aid Highways here-
tofore constructed, or constructed or improved under the
provisions of this act.”

3
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the State and State-aid Highways established by the said act, neces-
sitates the employment of a maintenance engineer, and that the.
services covered by the requisition in question are services rendered
by Mr. Biles as such maintenance engineer, in the performance of the
said maintenance work—services without which it would be im-

possible to do the work and perform the duty which the statute im-

poses upon the Highway Department, in order that this great vast
highway improvement of the greatest public importance may be

accomplished in accord with the legislative intent.

“Where the law commands anything to be done, it
authorizes the performance of whatever may be neces-
sary for executing its commands.”

II Lewis’ Sutherland Statutory bonstruction, 508;
Fohamb’s Case, 5 Ooke, 116.

“Whenever a power is given by statute everything nes-
sary to make it effectual or requisite to attain the end is
implied.”

IT Lewis’ Sutherland Statutory Construction, 508;
Duarris on Statutes, 514-17; Commonwealth v. Oonyng
ham, 66 Pa., 99.

This being a salutary and remedial statute, enacted to provide,
in the interest of the public welfare (pro bono publico) a great
public improvement, the above quoted provisions thereof should,
under well settled principles of law, be given a liberal construction,
S0 as to carry the evident purpose of the enactment into effect.

Giving the statute, therefore, that liberal construction which, under
the law, should be given to all statutes of its kind, and with proper
regard to the context, the subjeet matter, the effects and conse-
quences and spirit and reason of this act, I am of opinion that the
requisition submitted, if it be for maintenance engineering services,
which were necessary to the performance of the duty of properly
maintaining the State Highways, which, as we have seen, is clearly
imposed upon the Highway Department by the above quoted pro-
visions of the Sproul Act, is a requisition for the compensation of
“necessary labor,” within the meaning of that act, such as the High-
way Commissioner is not only given the implied, but the express,
power to employ. It therefore follows that said requisition may be
lawfully honored.

Very truly yours,

WM. N. TRINKLE,
Third Deputy Atiorney General.
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GENERAL APPROPRIATION BILL.

The State Highway Department is a branch of the Executive Department.
An appropriation for the construction of highways is an ordinary expense of the
State Highway Department and may properly be included in the General Ap-
propriation Bill.

Office of the Attorney General,
_Harrisburg, Pa., July 23, 1913,
‘Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: Your communication of the 22nd inst., addressed to this
Department, is at hand, and the questions therein raised, by reason
of their importance, require prompt consideration and disposition.

After directing attention to Section 15 of Article I11 of the Con-
stitution, which reads as follows:

“The general appropriation bill shall embrace nothing
but appropriations for the ordinary expenses of the ex-
ecutive, legislative and judicial departments of the Com-
monwealth,” ete.

and to Section 1 of Article 1V, which reads:

“The executive department of this Commonwealth
shall consist of a Governor, Lieulenant Governor, Sec-
retary of the Commonwealth, Attorney General, Auditor
General, State Treasurer, Secretary of Internal Affairs
and a Superintendent of Public Instruction,”

you ask to be advised whether “payments can legally be made out of
appropriations made by items in the general appropriation bill to
the départments other than those specifically mentioned in the last
quoted paragraph—for example: The Department of State Police,
the Highway Department, and others,” and you further inquire
“whether or not expenditures for the constrution of highways, etc.
may be considered ordinary expenses of the Executive Department,
within the meaning of Article III, Section 15, above quoted.”

In this connection, you addressed to the State Highway Commis-
sioner, undér the same date, a letter which has been referred by him
to this Department. This letter reads as follows:

“T am not at present fully satisfied that appropriation
to your Department, by an item of the General appro-
priation Bill only, is a constitutional method. The mat-
ter is of such importance, and the expenditures so large,

3—23—1915
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that I am compelled to withhold approval of any vou-
chers to be paid from this source, pending a legal con-
clusion of questions involved.

“Tf this will inconvenience your Department I regret
very much, but can see no other way that, as 'a fiscal
office of the Commonwealth, this Department can fully
perform its obligations to the people.”

Section 1 of Article IV of the ‘Constitution relates only to the
Executive as distinguished from the Legislative and Judicial Depart-:
ments of the State Government, but we understand that, when you
inquire whether payments can legally be made out of appropriations
made by items in the General Appropriation Bill to departments other
than those specifically mentioned in that section, you mean to ask
whether such governmental agencies as the Highway Department, the
Health Department, Banking Department, Department of State Police
and Water Supply Commission, for example, are parts of the
Executive Department of the Commonwealth within the meaning of
Section 15 of Article IIT of the Constitution.

If there were any substantial doubt about the proper disposition
of your inquiries, the beneficial operation of the various agencies of
the State Government would be seriously affected.

To hold now, for the first time since the adoption of the Constitu-
tion of 1874, that items in the General Appropriation Bill, making
appropriations to the various governmental agencies, created by
legislative enactment since the adoption of that constitution, have
been illegal, would be to reverse settled legislative practices and to
conclude that a long line of distinguished and competent Auditors
General have disregarded their constitutional obligations; and it
would also follow from such conclusion that all moneys disbursed
from the State Treasury pursuant to such appropriations have been
paid out contrary to law for a period of more than thirty-five years.

To determine that this method of appropriation is illegal ‘would
paralyze, at least until the Legislature, at great expense to the Com--
mowealth, could come to their relief in a special session, a great
number of offices, bureaus and commissions of the State Government,
including the Departments of Health, Pure Food, Banking, Insur-
ance, Mines, Labor and Industry, Highway and the Board of Public
Grounds and Buildings, whose continued activities are vital to the
safety, health and general welfare of the people of this Common-
wealth.

To illustrate: The State tuberculosis sanatoria and the dispen-
saries under the jurisdiction of the Commissioner of Health would:
have to be closed, and the unfortunate victims of communicable dis-
eases, bereft of all means of taking care of themselves, would have to
be turned out upon the community, and upon their own resources,;
with results that might be calamitious. The work of the Pure Foodﬂ
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Department would stop; the occupation of mining, which, without
regulation, is fraught with grave danger to life, would be left without
adequate supervision ; the important functions of the State Insurance
Department and the Banking Department would cease; the protec-
tion to the women and children in the factories of the Commonwealth,
afforded by the Department of Labor and Industry, would be with-
drawn; the great public highway improvements could not be pro-
ceeded with; and the Board of Public Grounds and Buildings could
no longer purchase indispensable State supplies and would be obliged
to neglect the very Capitol Building itself. These are but a few of
the results which would follow from such a construction, and it is
therefore a conclusion which should not be reached unless the Con-
stitution imperatively demands it.

Addressing ourselves to the inquiry whether the State Highway
Department, for instance, is one of the branches of the Executive
Department of the Commonwealth within the constitutional provision
under discussion, it is to be observed that while the people of this
Commonwealth have provided in Section 1 of Article IV of their
Constitution that:

“The Executive Department of this Commonwealth
shall consist of a Governor, Lieutenant Governor, Secre-
tary of the Commonwealth, Attorney General, Auditor

General, State Treasurer, Secretary of Internal Affairs
and a Superintendent of Public Instruction,”

they have nowhere, either expressly or by implication, said that the
Executive Department shall consist exclusively of these specifically
named officials.

It is obvious that the purpose of this section is merely to declare
what offices are essential to the composition of the Executive Depart-
ment. It is quite clear that the people have imposed no constitu-
tional limitation upon their inherent right to create, through legis-
lative enactment, other offices not inconsistent with those named, as
the growth and needs of the State may require. On the contrary, the
people have indicated, in Section 8 of Article IV of the Constitu-
tion, that additional Executive offices are to be created by law from
time to time, for it is there provided that the Governor, in addi-
tion to appointing a Secretary of the Commonwealth, an Attorney
General and a Superintendent of Public Instruction, “shall appoint
such other officers of the Commonwealth as he is or may be authorized
by the constitution or law to appoint.”

“Constitutions generally provide necessary public offi-
ces, and the legislative branch of the Government may
create offices and agencies not specifically provided for
by the constltutlon the limitation being that there must
not be any invasion of the plan of fundamental law, or

anything inconsistent Wlth its provisions, or their un-
obstructed operations.”
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28 Am. & Eng. Ency. of Law. 328.

It is inconceivable that the people of this Commonwealth, in adopt-
ing their fundamental law, intended to place it beyond the power
of the representatives chosen by them to exercise the legislative func-
tion of their government to create additional executive offices not
inconsistent with those specifically provided for in the Constitution
itself. In the exercise of this power the Legislature has, from time
to time, created many such executive governmental agencies.

Is the State Highway Department, to which you refer, such an
agency?

In our governmental framework there are only three divisions or
departments: The Ixecutive, the Legislative and Judicial, and every
governmental agency falls within one or the other of these funda-
mental divisions.

“The Executive Department of a free government is
that department which executes the laws made in the
Legislative Department.”

In re Davies, 165 N. Y. 89; 56 L. R. 855.

“The executive department of government is that de-
partment of government which carries the laws into
effect.”

In re Railroad Commissioners, 15 Neb. 679; §0 N. W.
275,

“The department of government which carries the laws
into effect or secures their due performance.”

17 Cye. 1579.

The heads of these departments of legislative creation, are ap-
pointed by the Governor pursuant to the constitutional provision
above mentioned. These departments are created for the express
purpose of executing our laws relating to public health, banking,
insurance, highways, etc.

The State Highway Department and the other départments referred
to in your commurication, are neither legislative nor judicial depart-
ments. They are clearly executive, and are expressly charged with the
execution of the laws severally relating to them.

We, therefore, entertain no doubt whatever upon the first ques-
tion:

(a) That the Legislative has the complete power from time to
time, as it may deem expedient, to create as a part of the Execu-
tive Department, such additional offices as are not inconsistent with
those specifically provided for in the Constitution itself.
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(b) That the Highway Department, as created, and the other
departments mentioned above, all of which are involved in your in-
quiry, are part of the Executive Department of the State Govern-
ment within the meaning of Article IV, Section 1, and of Article
111, Section 15, relating to the General Appropriation Bill.

The next branch of your inquiry relates to the question whether
“Payments can legally be made out of appropriations made by items
in the general appropriation bill” to departments of the state govern-
ment similar to the State Highway Department.

Confining the remainder of this opinion to the State Highway De-
partment as illustrative and typical of other departments of the State
Government similarly created, it is important to note that your in-
quiry raises merely a purely technical question with reférence to
the form of the appropriation, and not with reference to the power
of the Legislature to make the appropriation itself.

You do not question the right of the Legislature to appropriate
money for the construction, repair and maintenance of highways,
but you ask to be advised wheteher such appropriation may consti-
tutionally be made in the form of an item in the General Appropria-
tion Bill, or whether it must be made by separate bill.

By Section 5 of Article ITI of the present Constitution it is pro-
vided that “no bill except general appropriation bills shall be passed
containing more than one subject, which shall be clearly expressed in
its title.”

And by Section 15 of Article ITII it is enacted that:

“The general appropriation bill shall embrace nothing
but appropriations for the ordinary expenses of the ex-
cutive, legislative and judicial departments of the Com-
monwealth, interest on the public debt and for public
schools; all other appropriations shall be made by sep-
arate bills, each embracing but one subject.”

With reference to the matter of appropriations it is further pre-
scribed by Section 16 of Article IV that:

“The Governor shall have power to disapprove of any
' item or items of any bills making appropriations of
money embracing distinct items,” ete.

As was said by Chief Justice Mitchell in Commonwealth ex rel vs.
Gregg, 161 Pa. 582.

“The history and purpose of that section (Section 15
of Article III) are well known. It was aimed at the ob-
jectionable practice of putting a measure of doubtful
strength on its own merits, into the general appropria-
tion bill, in legislative phrase tacking it on as a rider, in
order to compel members to vote for it or bring the
wheels of government to a stop. The same constitu-
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tional intent is embodied in Section 16 of Article IV
giving the Governor power to disapprove separate items
of appropriation bills. It is the practice of thus forcing
the passage of extraneous matters not germane to the
purpose of the bill itself, that was intended to be abol-
ished. As to general legislation the same object among
others was secured by the provisions of Section 3 of
Article III that ‘no bill, except general appropriations,
shall be passed, containing more than one subject.” Gen-
eral appropriation bills from their nature usually cover
a number of items, not all relating strictly to one subject.
They were therefore excepted from the requirement of
Section 3 and this exception necessitated the special sec-
tion 15 relating to them. The object of both is the same,.
is the present measure within the mischief that was in-
tended to be prohibited? The instances cited by the ap-
pellant covering a period of twenty years since the adop-
tion of this constitution, show the legislative under-
standing on the subject, and we may fairly infer that of
the executive alse, as the various acts cited were ap-
proved by the Governor. Such understanding and prac-
tice are not, of course, binding upon the judiciary, who
are the ultimate authority in the interpretation of the
constitution; but, as the view of the two co-ordinate
branches of the goverment, they are entitled to respect-
ful consideration, and persuasive force if the matter be
at all in doubt.” ‘

The only defect suggested by your inquiry is one of mere form
of enactment, and it is a well established principle of law that practi-
cal acquiescence in a law or system of legislative -practice claimed
to be unconstitutional is of great weight when the objection concerns
merely the form, rather than the substance of the legislation or
practice. If the objection is merely technical long acquiescence will
be almost conclusive against it.

Cooley on Constitutional Limitations, (7th Ed.) 106.
Continental Imp. Qo. vs. Phelps, J7 Mich. 299.

If the question were in doubt, the legislative interpretation, ac-
quiesced in without objection since the adoption of the Constitution,
and the interpretation of all of the fiscal officers, the Attorn'eys(Gen-
eral, as the chief legal officers, and the chief executives of the State,
from that time to this, would, underwell settled principles, go far
to solve that doubt.

Commonwealth vs. Barnett, 199 Pa., 161.

Having reachgd the conclusion that the State Highway Department
is one of the branches of the executive department of the Common-
wealth it follows that appropriations to the State Highway for ex- |
penditures which may properly be considered as falling within “the
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ordinary expenses of the executive * * * department of the Common-

wealth” are properly made in the form of items in the General Appro-
priation bill.

The remaining question is whether items of appropriation in the
General Appropriation bill for the construction of highways, to
which you refer, provide for the payment of what may properly be
considered “ordinary expenses” of the State Highway Department,
as a branch of the Executive Department of the Commonwealth.

The Act of May 31, 1911, P. L. 468, creating the State Highway
Department, imposes upon it as its principal duty the consruction,
maintenance and repair of the state highways designated in the
act, and the State-aid highways referred to therein.

The only appropriations to which your communication can refer
are the following:

First: “For the permanent improvement of high-
ways-described in the act creating the State Highway
Department approved May thirty-first one thousand nine
hundred and eleven and acts supplementary and amen-
datory thereto as state-aid highways two years the sum
of one million dollars ($1,000,000),”

Which item was reduced by the Governor in the exercise of his con-
stitutional authority above referred to, to the sum of nine hundred
thousand ($900,000) dollars.

Second: “For the maintenance of the improved and
unimproved State highways described in the act creat-
ing the State Highway Department approved the thirty-
first of May one thousand nine hundred and eleven, and
acts supplementary and amendatory thereto, two years,
the sum of one million nine hundred thousand ($1,-
900,000)) dollars,”

which item was reduced by the Governor to one million four hundred
thousand ($1,400,000) dollars.

Third: “For the construction and repair of State
highways described in the act creating the State High-
way Department approved May thirty-first one thou-
sand ‘nine hundred and eleven, its supplements and
amendments, and for the payment of the State’s share
of the maintenance and repair of State-aid highways
constructed prior to or constructed or improved under
the provisions of the act creating the State Highway
Department, approved May thirty-first one thousand
nine hundred and eleven, its supplements and amend-
ments, two years, the sum of three million six hundred
thousand ($3,600,000) dollars.”

Which item was reduced by the Governor to one million ($1,000,000)
dollars.
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It is apparent at a glance that these appropriations were made for
the purpose of enabling the State Highway Department to perform
the duties expressly imposed upon it by law.

Oan there be any doubt that such expenditures are “ordinary
expenses” of government within the meaning of Section 15 of Article
IIT of the Constitution, and as distinguished from such extraordinary
expenditures as may be occasioned, for example, by the happening
of unforseen contingencies or calamities. 4

“The word ‘ordinary,’ a synonym for regular, is defined by ‘Webster
as ‘methodical, regular, according to established order.””

Zoolich vs. Bowman, 43 Pa, 83, 87.

In the Century Dictionary it is defined to mean “sanctioned by
law, established.”

The regular duties specifically imposed by law upon a department
of the State Government are certainly the ordinary duties of that
department. The expenses necessarily incurred in the performance
of these duties are just as clearly the ordinary expenses of such de-
partment, with the true intent and purpose of the provisions of
Section 15 of Article I1I of the Constitution.

In Commonwealth vs. Gregg, supra, the Supreme Court, dealing
with the question of whether an item of appropriation in the General
Appropriation Bill was for an ordinary expense, said:

“In regard to the particular item under consideration,
it appears to be intended to pay for part of the regular
and ordinary work of the offices named, and therefore to
be for their ordinary expenses.”

Upon this further question which you raise we are therefore of
opinion that the appropriations to the State Highway Department for
the construction and maintenance of State highways and State-aid
highways, are within the purview of Section 15 of Article III of
the Constitution, and are appropriations properly included in the
General Appropriation Bill. Consequently we advise you that pay-
ments can be legally made out of the moneys thus appropriated for
such construction or maintenance and for the performance of the
duties imposed by the Act of Assembly creating that Department.

We are also in receipt of your communication of July 23, supple-
menting that of July 22nd, directing our attention to other items
in the General Appropriation Bill.

In our judgment, a proper application of the general principles
stated for your guidance in the foregoing opinion will enable you
to determine without difficulty any questions which may arise with
reference to other items in the General Appropriation Bill, including
those referred to in your communiecation of July 23rd.
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. If, however, there are any special facts connected with any parti-
cular item which render the principles above stiated diffieult ‘of
application, we shall be glad to reply to any specific inquiry you may
desire to submit with reference to such concrete instances.

WM. N. TRINKLE,

WM. M. HARGEST,

J. E. B. CUNNINGHAM,
Deputy Attorneys General.

ADVANCES OF APPROPRIATIONS TO STATE HOSPITALS FOR THERE
INSANE.,

Advances cannot be made to State Hospitals for the Insane. Payments can
only be made to them out of the appropriation upon quarterly reports as required
by the Act of April 23, 1808, P. L. 146.

Office of the Attorney General,
Harrisburg, Pa., August 21, 1913.
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: Your favor of the 5th inst. addressed to the Attorney General
was duly received.

You ask to be advised whether advances may be made under the
Act of April 23, 1909, P. L. 146, to meet the necessary expenses of
State Hospitals for the insane, out of the appropriation of $4,000,000
for the maintenance of the indigent insane of the Commonwealth,
made by the Act of July 25, 1913.

The Act of July 25, 1913, provides in part as follows:

“The said appropriation shall be paid on the warrant
of the Auditor General on the basis of settlements by
that officer and the State Treasurer, but no werrant
shall be drawn or settlement made until the trustees,
directors or managers of the several hospitals and asy-
lums for the insane shall have made under oath or af-
firmation to the Auditor General a quarterly report
setting forth the actual number of indigent insane per-
sons received and maintained in said hospitals and asy-.
lums for the insane respectively during the quarter’ for
which the report is made, with the dates of their admis-
sion and discharge or death respectively, and the actual
time during which each of said indigent insane persons
was treated, maintained and cared for during said quar-
ter.”
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By the second Section of this Act it is provided ‘that the quarterly
report shall be accompanied by a specifically itemized statement,
made under oath, of the receipts and income of said hogspitals and
asylums from all sources whatsoever, and of the expenditures for all
purposes whatsoever during the quarter together with the cash bal-
ance on hand at the beginning of, or available at any time during
said quarter, which cash balance shall be deducted from the amount
chargeable for maintenance to the State for such quarter, etc.

The Act of April 23,1909, P. L. 146, is entitled:

“An act prescribing a method of disbursing and ac-
counting for certain appropriations to departments,
bureaus, commissions and other branches of the State
Government.”

Tt provides, in part:

“That hereafter when any appropriation is made to
any department, bureau, commission, or other branch of
the government of this Commonwéalth, which is in-
tended for expenses of such nature as to make it im-
practicable for said department, bureau, commission, or
other branch of the government of the Commonwealth
to file with the Auditor General itemized receipts or
vouchers prior to the advance by the accounting officers
of funde sufficient to meet such expenses, it shall be
lawful for such, department, bureau, commission, or
other branch of the State government to make requisi-
tion upon the Auditor General, from time to time, for
such sum or sums of the appropriation as may be necces-
sary to meet such expenses; and the Auditor General,
after the approval of said requisition by himself and
the State Treasurer, shall draw his warrant upon the
latter officer for such sum or sums, to be paid out of the
appropriation, as in the discretion of the Auditor Gen-
eral may be necessary.”

The first, but not necessarily the controlling question arising under
your inquiry is whether a State hospital for the insane is a branch
of the State government, within the purview of said Act of 1909.
That act was manifestly intended to furnish a general method for
the disbursement of funds appropriated for the payment of the ex-
penses of the various State governmental agencies of such a character
that it would be practically impossible for the governmental agencies
in question to procure an itemized voucher for the inspection, con-
sideration and approval of the Auditor General and State Treasurer
prior to the actual payment of the money by the department, bureau,
commission or other branch of the State government to the claimant
against the Commonwealth, hence the authority to the Auditor Gen-
eral and State Treasurer to advance to the department, bureau or
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commission such sums as in their discretion may seem reasonable to
be expended by such agencies primarily at their own risks as to the
legality of the expenditures and subject to the subsequent approval
of the fiscal officers of the State before making further advances.

It is in this manner that the ordinary contingent expenses of the
various departments, bureaus and commissions are advanced, dis-
bursed and accounted for. If the appropriation in question had been
made without any special qualification or limitation as to time or
method of payment, it might be possible to construe the said Act of
1909 as broad enough to include State hospitals for the insane as
among the State agencies to which it is intended to apply. The ap-
propriation with which we are now dealing is not, strictly speaking,
an appropriation to any particular department, bureau, commission
or other branch of the government of this Commonwealth, but is
an appropriation for “the care, treatment and maintenance of the
indigent insane of the Commonwealth” wherever they may be under
such care and treatment as to entitle their custodians to participate
in the distribution of the appropriation. Both the time and the
basis for making distribution of the appropriation are specifically
prescribed by the Legislature, viz., quarterly distributions based
upon data contained in quarterly reports of the various institutions
claiming to be entitled to share in the appropriation. It is expressly
provided that no warrant shall be drawn or settlement made in favor
of any hospital or asylum until the Auditor General shall have before
him quarterly report from the institution, setting forth the actual
number of indigent insane persons received and maintained during
the quarter for which the report is made, with the dates of their
admission, discharge or death, and the actual time during which
each indigent insane person was treated, maintained and cured for,
in and by such institution.

In addition, this report must be accompanied by a specifically
itemized statement made under oath or affirmation, showing the
receipts and income of the institution from all sources, all expen-
ditures for all purposes, and the cash balance on hand at the begin-
ning of, or available at any time during the quarter. Even if State
hospitals for the insane might properly be considered as governmental
agencies within the purview of the Act of 1909, I am of opinion that
the special conditions and limitations prescribed by the Legislature
of 1913 with reference to the expenditure of the appropriation in
question, take this appropriation out of any possible operation of the
general Act of 1909, and you are accordingly advised that no pay-
ments can legally be made out of this appropriation except upon the
quarterly reports required by the said Act of 1913.

As the State institutions entitled to participate in this appropria-
tion are, as a rule, without working capital, this method of distri-
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buting the appropriation will doubtless work a hardship upon them,
but the responsibility for any inconvenience or hardship inflicted
upon the State institutions rests with the Legislature, which body,
in making the appropriation, has exercised its right to attach such
conditions and limitations with reference to its distribution as to
it seemed necessary or advisable.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

PAY OF ELECTION OFFICERS.

The Judges, inspectors and clerks of the district election boards throughout
the State except in Philadelphia elected or appointed after June 2, 1913 shall
receive five dollars per day for all services in conducting each primary election,

Office of the Attorney General,
Harrisburg, Pa., August 21, 1913.
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
August 5th, 1913, asking to be advised whether the Act of June 27,
1913, providing, in substance, that from and after the passage of
the Act the pay of judges, inspectors and clerks at all elections to be
held within this Commonwealth (except in a city co-extensive with
a county) shall be five dollars each for all services rendered in the
conducting of said election, and repealing all general, local and
special laws inconsistent therewith, is to be considered as the act fix-
ing the compensation to be ‘paid to election officers for holding the
primary elections provided for by the Act of July 12, 1913, and if
so0, whether the provisions of said Act of June 27, 1913, are appli-
cable to election officers elected or appointed prior to the said 27th
day of June, 1913.

Election officers are constitutional officers, the election of judges
and inspectors, and the appointment of clerks being provided for by
Section 14 of Article VIII of the Constitution, by which Section it
is provided that “District election boards shall consist of a judge
and two inspectors, who shall be chosen annually by the citizens.
Each elector shall have the right to vote for the judge and one in-
spector, and each inspector shall appoint one clerk, etc.”

By virtue of the constitutional amendments of 1909 election officers
are to be chosen bi-ennnially at municipal elections.
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Without reference to prior acts fixing the compensation of election
officers, which acts are immaterial to the present inquiry, it is
to be noted that by the Act of June 24, 1895, P. L. 237, it was pro-
vided that the pay of judges and inspectors at all elections should
be three dollars and a half each at each election, without regard to
time, and that the pay of the several clerks to each election board
should be three dollars each, without regard to time, and that by the
Act of April 16, 1903, P. L. 220, this Act was amended so as to pro-
vide that the pay of the judges and inspectors and several clerks to
each election board at all elections, should be three dollars and a half,
at each election, without regard to time,

The Uniform Primaries Act of February 17, 1906, P. L. 36, enacted
that the primaries provided for by that act should be conducted by
the regular election boards, and that the members of such boards
should receive one-half the compensation for their services that they
received at general elections. Under the Act of 1906 the polls at
primary elections were required to be open between the hours of two
o’clock P. M. and eight P. M.

Thus stood the legislation of the Commonwealth at the time of
the enactment of the said primary act of July 12, 1913, and the
said Act of June 27, 1913, regulating the pay of election officers and
clerks.

By Section 11 of the new primaries act, it is provided that:

“The primaries shall be conducted by the regular elec-
tion boards duly elected under existing or future laws,
who shall receive the same compensation for their ser-
vices as they receive at elections. Inspectors of elec-
tions shall have the right to appoint clerks to assist
them as at elections, who shall receive the same com-
pensation that clerks receive for such services at elec-
tions. Vacancies in election boards shall be filled in the
manner now provided by law. Before entering upon
their duties the election officers and clerks. shall be
sworn and execute written oaths, as is now required by
law.

“The polls shall be open between the hours of seven
o’clock ante meredian and seven o’clock post meridian.”

By the express terms of this provision the judges and inspectors
of the regular election boards are required to conduct the primaries
provided for in the Act. Inspectors are authorized to appoint clerks
in the same manner as clerks are appointed at general elections.
Evidently because, under the new primaries Act, the polls are to
be open between the hours of seven o’clock A. M. and seven P. M,
it is provided that the members of the regular election boards and
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their duly appointed clerks, shall receive the same compensation
for services rendered at primary elections as they are entitled to
receive at other elections.

You are accordingly advised that subject to the qualification here-
inafter mentioned, the judges, inspectors and clerks of the district
election boards throughout this Commonwealth (except in a city
‘co-extensive with a county), will be entitled to receive five dollars
each for all services rendered in the conducting of each primary
election.

In my opinion, the compensation of five dollars for such judge, in-
spector and clerk for all services rendered in the conducting of an
election, is intended as the compensation for election officers at-all
elections, whether general, municipal, primary or special.

Thus far we have been discussing only the general proposition
whether the Act of June 27, 1913, regulating the pay of election
officers and clerks, is intended to apply to primary elections, and
have answered that proposition in the affirmative. This general con-
clusion, however, is subject to the constitutional qualification ex-
pressed in Section 13 of Article I1I of the Constitution, to the effect
that “no law shall extend the term of any public officer, or increase
or diminish his salary or emoluments, after his election or appoint-
ment.”

That judges and inspectors of elections are public officers within
the terms of the above quoted section of the Constitution, was de-
cided in the case of Goodman vs. the County Commissioners of Hun-
tingdon County, 17 Pa. C. C. 393. In that case an inspector of elec-
tions elected to said office on the third Tuesday of February, 1895,
for the Third ward of the Borough of Huntingdon, claimed to be
entitled to the compensation fixed by the above quoted Act of June
24,1895, P. L. 237. Tn disposing of this contention, the Court said:

“The Act under which the petitioner claims pay was
passed after his election. TIts purpose was to change the
pay of election officers, and whether its effect would be
to either increase or diminish it, it cannot be held to
apply to officers elected before its passage. As to them
it is clearly within the inhibition of the constitutional
provisions referred to, which prohibits the passage by
the legislature of any law which shall increase. or
diminish the salary of any public officer after his elec-
tion. It cannot be pretended that the legislature in-
tended to do what the Constitution prohibited, there-
fore, this Act of 1895 must, in our opinion, be construed
to apply only to officers elected after its passage.

“The petitioner is entitled to receive pay under the pro-
visions of the law as it stood at the time of his election,
and not under the Act of 1895.”
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You are accordingly advised that the compensation of five dollars
each, fixed by the said Act of June 27, 1913, for all services rendered
in the conducting of elections, will be payable to all judges, inspectors
and clerks of elections elected or appointed in any election distriet
of the Commonwealth (except in a city co-extensive with a county)
after the 27th day of June, 1913, for their services at subsequent
primary elections; and that all election officers elected or appointed
prior to the said 27th day of June, 1913, rendering services during
their existing terms of office at subsequent primary elections will be
entitled to receive for such services such compensation as is pro-
vided by existing legislation exclusive of said Act of June 27, 1913,

Very truly yours,

J. E. B. CUNNINGHAM, ’
First Deputy Attorney General.

MOTHERS PENSIONS.

The Auditor General, with the State Treasurer, should apportion the appro-
priation of $200,000 for mothers pensions to the counties, according to their re-
spective population as shown by the census of 1910.

Office of the Attorney General,
Harrisburg, Pa., September 17, 1913.
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your recent communication,
asking to be advised with'reference to the constitutionality of the
Act approved April 29, 1913, entitled: “An act applicable to all
counties of this Commonwealth, to provide monthly payments,
as approved by the trustees, to indigent, widowed, or abandoned
mothers, for partial support of their children in their own homes;
the manner of appointment of the trustees; the administration of the
trust; amount of appropriations, proportioning appropriations, co-
ordinate appropriations; amounts to be paid, form or records, eligi-
bility, penalties, and reports, as set forth,” and popularly known as
the “Mothers’ Pension Act.” '

Refraining for the present from any comment upon the effect of
the obscurity of the language of the Act in several particulars; it
may be-observed that this law is, in substance, an Act appropriating
the sum of two hundred thousand dollars, out of the public moneys
in the State Treasury, as a fund out of which monthly payments
are to be made by the State Treasurer upon the warrant of the

4
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Auditor General, based upon the requisition of certain trustees, to
indigent, widowed or abandoned mothers, for the partial support of
their children in their own homes. The appropriation of the moneys
of the State is not an unconditional and unrestricted appropriation,
but is subject to the condition that, before indigent, widowed or
abandoned mothers, resident in any county in the State, may receive
the benefits of the act, such county shall provide, for the same object
or purpose, a sum of money equal to the amount apportioned to it
out of the State appropriation of $200,000.00.

It is provided in the second section of the act that the said sum
of $200,000.00, appropriated out of the moneys in the State Treasury
to carry the provisions of the act into effect, shall be apportioned “to
the counties of the Commonwealth, according to their respective
population in the census of one thousand nine hundred and ten, by
the Auditor General and State Treasurer;” and it is further provided
that, upon the approval of the bill, “the State Treasurer shall place
the proportionate amount of the entire appropriation to the various
counties, upon the books of the State Treasury, to the credit of the
trustees; one-half of which amount shall be available the first year
after approval, and the remainder the second year, or until another
appropriation may become available.”

A proviso is attached to this section, which reads as follows:

“No county, through their trustees or otherwise shall
receive their allotment of the State’s appropriation un-
less an equal amount has been provided by the govern-
meri’t of such county desiring the benefits under this
act.

If it were not for another conflicting provision it might be argued
that the language above quoted indicates that the State appropria-
tion is made to such counties in the Commonwealth ag provide a like
amount for the purpose of the act, or perhaps to the trustees whose
appointment is provided for in the act.

In the first section of the act, however, it is provided that the
payments are “to be made direct to the recipient by the State
Treasurer, upon warrants drawn by the Auditor General, and direct
to the recipient by the county treasurer,” thus seemingly indicating
that, in one view of this law, it is an act making appropriations of
public moneys directly to the mothers entitled to receive the same
under the terms of the act, if and when the county in which;they
reside fulfills the condition imposed upon it. ,

The maximum amount to be paid jointly by the State and tre
county is fixed at not more than $12.00 per month for one child;
$20.00 per month for two children; $26.00 per month for three chil-
dren; and $5.00 per month for each additional child. These payments
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are to be made upon the recommendation and requisition of certain
trustees hereinafter referred to, and are to continue so long as said
trustees may direct, provided the children, for whose partial support
they are made, are attending school, if of proper age and physically
able so to do, and provided further that, in no event, shall payments
be made for the partial support of any child after such child shall
have reached the age at which it may legally be employed under the
laws of this Commonwealth. The proportion in which the payments
allowed under the act shall be paid by the county and State respective-
ly is not expressly stated, but presumably it is 50 per cent. each.

The administration of the act is committed to a board of not less
than five, nor more than seven, women trustees, to be appointed by
the Governor in each county desiring to avail itself of the provisions
of the act. The trustees are to serve without compensation, but are
to be paid their traveling expenses and the expenses incident to the
maintenance of headquarters and the appointment of an investigator
and a stenographer. A maximum amount to be paid for such expenses
and salaries is fixed for counties containing cities of the first class,
and lower amounts for counties containing cities of the second and
third classes, and for all other counties. The act contains no express
provision with relation to the manner in which these expenses and
salaries are to be paid, nor does it appear from the language of the
act whether these expenses and salaries are to be paid jointly by the
State and the proper county, although that would seem to be the
fair inference from the general scope of the Act.

Provision is made in Section 4 for the compiling of records of each
family in receipt of payments under the act, and it would seem that,
when the trustees have determined that a mother, within the terms
of the act, is entitled to monthly payments thereunder, and have
fixed the amount of the payments, an application for a warrant for
the payment, monthly, of one-half the amount fixed is to be made to
the Audtior General, and an application for the remaining half is
to be made to the proper county treasurer, which applications or
requisitions are to be accompanied by a copy of the record of the
family, said copy to be verified by the oath of an investigator and
approved by at least a majority of the trustees.

Notwithstanding some obscurity of expression both in the title
and in the body of the act, its- general purpose is discernible and
may be said to be joint assistance by the State and proper county to
indigent, widowed or abandoned mothers, to the end that they may
be enabled to rear and educate their children of tender years in their
own homes, and thereby avoid the necessity of committing such
children to the care of private or public charitable institutions. This
would seem to be a commendable purpose, and in line with the gen-
eral policy of the Commonwealth to afford assistance to its indigent

4931915
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citizens. Large appropriations are made biennially for the main-
tenance and treatment in sanitoria and dispensaries of indigent per-
sons afflicted with tuberculosis, and the State maintains a number
of State hospitals for the maintenance and treatment of indigent
residents physically or mentally afflicted.

. Whether young children, whose widowed or abandoned mothers
aré unable to maintain them, are to be maintained and educated in
charitable institutions or in their homes, as proposed by this act,
would seem to be largely a question of public policy for the determ-
ination of the legislative branch of the government; but, inasmuch
as this act expressly provides that after investigation by, and upon
the recommendation of, the trustees, whose appointment is provided
for therein, payments shall be made monthly, out of the public moneys
in the State Treasury, directly to the mothers contemplated by the
act, the question naturally arises whether this act contravenes Sec-
tion 18 of Article ITT of the Constitution, which provides that “No
appropriations, except for pensions or gratuities for military services,
shall be made for charitable, educational or benevolent purposes, to
any person or community, nor to any denominational or sectarian
institution, corporation or association.”

This section seems to be a limitation upon the general power of
the legislature to make appropriations. It is a fundamental proposi-
tion of our Constitution that no money shall be paid out of the State
Treasury except upon appropriations made by law and on warrants
drawn by the proper officer in pursuance thereof. For many years
appropriations have. been made, both to charitable and educational
institutions exclusively under the control of the Commonwealth,
‘and to such institutions under private control; but it is provided in
‘Section 17 of Article III, in substance, that no appropriation shall
be made to an institution not under the absolute control of the
.Qommonwealth (except Normal Schools), except by a vote of two-
thirds of all the members elected to each House.

By Section 19 of Article III, the General Assembly is authorized
to make appropriations to institutions wherein the widows of soldiers
are supported or assisted, or the orphans of soldiers are maintained
or educated, but such appropriations must be applied exclusively to
_the support of such widows and orphans.

In addition to these constitutional provisions, the general Act of
June 23, 1511 (P. L. 1119), prohibits the making of appropriations
to unincorporated charitable, reformatory or correctional institu-
tions, organized or established after the date of the approval of the
act.

It is not entirely clear whether the Legislature, in appropriating
$200,000.00 “in order to carry the provisions of this act into effect,”
and in directing this sum to be apportioned to the counties according
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to population, inténded the appropriation to be an appropriation to
such counties as, being desirous of obtaining the benefit of the act,
should severally provide amounts of money equal to the several sums
so apportioned to the said counties, which joint sums should be ex-
pended for the purposes contemplated by the act, or whether the
appropriation was intended to be an appropriation made directly to
such mothers as might be recommended by the trustees, on condition
that the county in which they were residents should also provide a
sum equal to such county’s apportionment of the State funds. In-
deed, it is to be further observed that there is language in the second
section of the act which might be construed to mean that the ap-
propriation was intended to be an appropriation to the trustees
when appointed. It is provided in that section that the amounts
apportioned to the various counties shall be placed to the credit of
the trustees upon the books of the State Treasury.

Plainly, therefore, the true and proper meaning and construction
of the act is involved in doubt, and the question of its constitu-
tionality is largely dependent upon the interpretation to be placed
upon its language. After an Act of Assembly has been certified to
the Governor as having been duly passed by both Houses and has
received the approval of the Governor, this Department has, of course,
no jurisdiction or authority to pronounce it unconstitutional—that
power being exclusively vested in the judiciary. As every act duly
passed and approved is presumed to be constitutional until a court
of competent jurisdiction has pronounced it unconstitutional, an
expression of the opinion of this Department at this time upon the
constitutionality of this act could serve no good purpose, as such
.opinion would not be binding upon any individual or anjr department
of the State Glovernment.

You do not state in your communication whether the apportion-
ment provided for by the act has been made, or whether the trustees
have been appointed in any county, or whether any county of the
State has provided an amount equal to the amount apportioned to
it out of State funds for the purpose of the act, or whether any ap-
plications have been made to you by trustees, under Section 4 of
the act. Until an application has been made, under Section 4 of
the act, for a warrant, you are not required to take any official action,
;except to join with the State Treasurer in making the apportionment
" provided for in the second section.

You are aecordingly advised that, if you have not already done so,
you should join with the State Treasurer in making an apportion-
ment of the appropriation of $200,000.00 to the counties of the Com-
monwealth, according to their respective population as shown by the
census of 1910, which proportionate amounts should be set out on
the books of your Department, and of the Treasury Department, to
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the credit of the various counties, to be drawn against by the
trustees of the respective counties. This is the only official action
required of you until trustees have been appointed in such counties
as have provided, for the purposes of the act, sums of money equal
to the amounts apportioned to them.

If, upon receipt of an application for a warrant payable to a re-
cipient of the benefits of the act, you havea substantial doubt as to
the constitutionality of the act, and consequently as to the legality
and propriety of the issuing of a warrant thereunder, you may decline
to draw such warrant, and should, I respectfully suggest, co-operate
with the trustees making-application therefor, in the institution of
mandamus proceedings for the purpose of securing a judicial con-
struction of the act and a judicial decision upon the question of its
constitutionality.

Yours faithfully,

JOHN C. BELL,
Attorney General.

SALARIES DE FACTO JUDGES.

The five judges in Philadelphia appointed under provision of the Act of March
29, 1913, were de facto judges and entitled to the salary for the time they served,
notwithstanding said Act of Assembly was afterwards declared unconstitutional,

Office of the Attorney General,
Harrisburg, Pa., October 1, 19183.

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: Replying to your recent request, I am of opinion that the
five persons, learned in the law, severally appointed by the Governor
to each of the five Courts of Common Pleas of Philadelphia County,
pursuant to the Act approved March 29th, 1913, entitled “An act
providing for another judge in each of the Courts of Common Pleas
of Philadelphia County,” and who severally qualified and discharged
the duties of their offices during the period of a month and upwards,
were de facto judges and entitled to the salaries fixed by law incident
to the said office. '

In Volume 8 of American and English Encyclopedia of Law page
800, under the title “De Facto Officers,” the principle is laid,down
as follows:
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“A person may be a de facto officer where he holds
and exercises an office which has an irregular or mere-
ly potential existence; as, for instance, an office which
the legislature has given a city council power to create,
but in creating which the city council did not follow the
mode prescribed by the statute.”

The analogy is obvious; the Legislature had the undoubted power
under the Constitution to increase the number of judges in the Courts
of Common Pleas of Philadelphia County, but, unfortunately, the
Assembly “did not follow the mode prescribed by the Constitution.”
Each of the five appointments was regular on its face, and emanated
from a source, to wit: the Legislature, which had the legal and
constitutional power to provide for and authorize the appointments.
In a word, therefore, under the principle of law above guoted, and
the many authorities to be found in the foot notes supporting it, the
appointees were de facto judges.

One of these authorities is so apposite that I shall refer to it some-
what at length. It is the case of in re Ah Lee, reported in 6 Sawyer
(U. 8., 410), (1878-1880). The pertinent facts were:

The constitution of Oregon authorized the Legislature, when the
population should reach two hundred thousand, to district the state
into designated circuits, and provide for the election of judges thereir
The Legislature passed an act providing for the election of such
judges at a general election to be held at a specified time thereafter,
and also that the Governor should appoint such judges. in the mean-
time; which was done. It developed, however, that the act was
passed and the appointments made before the State had in fact at-
tained the prescribed population. The appointments by the Governor
were, therefore, held invalid, but the Court further decided that,
although the act was unconstitutional and the appointments by the
Governor invalid, still the persons so appointed under the act, and
performing the duties of judges of said courts, were judges de facto.

The principle of law announced by the court as arising out of
the above facts, as stated in the syllabus of the case, is as follows:

“A person in office by color of right is an officer de
facto, and his acts as such are valid and binding as to
third persons; and an unconstitutional act is sufficient
to give such color to an appointment to office there-
under.”

Reverting to the case in hand, as I have before said, the persons
appointed exercised the powers and discharged the duties incident
to the office of Judge of the Courts of Common Pleas of Philadelphia
County until the Supreme Court decided that the Legislature, not-
withstanding its undoubted power in the premises, had nevertheless
irregularly exercised the same in the Act of Assembly in question.



54 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

The authorities above referred to (collated in 8th American and
English Encyclopedia of Law, pages 800, 812, 813) further clearly
establish that a de facto.officer is entitled to his salary. It therefore
results, from what has been said, that the five appointees under the
said mentioned Act of Assembly, are entitled to the compensation
or salary, for their terms of service respectively, incident to the
office of Judge of the Courts of Common Pleas of Philadelphia County;
and hence that you should honor a requisition therefor when duly

presented to your office.
Very truly yours,

’ JOHN C. BELL,
Attorney General.

P. 8. I am enclosing herewith copy of the opinion of the Supreme
Court, as requested.

APPROPRIATIONS—CRIMINAL INSANE.

The criminal insane and indigent insane are not separate and distinet classes.
The appropriation for the care of the indigent insane may be used for payment
of maintenance of criminal insane.

Office of the Attorney General,
Harrisburg, Pa., October 30, 1913.

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

.Sir: You request an opinion of this Department concerning the
proper application of the appropriations to the maintenance of the
Criminal Insane at the State Hospital at Farview.

The Act of May 1st, 1907, P. L. 153 provides that the amount to be
paid by the State towards the care and treatment of indigent insane
in State hospitals for the insane shall in no case exceed $2.50 per
week for each indigent insane person.

By the Act of July 25, 1913, P. L. 1355, an appropriation of four
million dollars has been made by the Legislature for the care, treat-
ment and maintenance of the indigent insane for the two years eénding
May 31, 1915.

By the Act of July 25, 1913, P. L. 1336, an appropriation has been
made to the State Hospital for the Insane at Farview, which contains
the following item: '

“For the maintenance, treatment, and care of the
patients in said institution, including expenses of trus-
tees, salaries, wages, labor, and repairs, the sum of
seventy-five thousand ($75,000) dollars.”
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In reducing this item to $50,000 the Governor said:

“I withhold my approval from the remainder of said
item for the reason that House Bill No. 1272, heretofore
approved, provides for maintenance in part of said in-
mates.”

In the case of the Trustees of State Hospital at Danville vs. County
of Lycoming, 239 Pa. 492, the Supreme Court affirming the Court of
Common Pleas of Dauphin County, held that the criminal insane,
and indigent insane were not distinct and separate classes, but that
the term indigent insane included the criminal insane who were also
indigent. Therefore, the liability of counties for the payment of
maintenance of the criminal insane who are indigent is determined
by the laws relating to indigent insane, and under such statutes the
State is required to assist in the maintenance of criminal insane who
are also indigent.

It follows that the appropriation to the indigent insane must be
considered as having included all classes of indigents, criminal or
not. This being so I am of opinion, and so advise you, that the State
Hospital for the Criminal Insane at Farview is entitled to be paid
for the maintenance of criminal insane. who are also indigent, out
of the appropriation for the care, treatment and maintenance of in-
digent insane, and that the appropriation of fifty thousand dollars
may be used to pay for the cost per capita for the care and treat-
ment of eriminal insane patients at Farview, over and above the
amount received out of the appropriation for the care, treatment and
maintenance of indigent insane.

Very truly yours,

WM. M. HARGEST,
. Second Deputy Attorney General.

GENERAIL APPROPRIATION BILL.

“Ordinary expenses” of the various State Departments included in the General
Appropriation Bill construed. An ordinary expense is-ome that will reecur with
regularity and certainty.

Office of the Attorney General,
Harrisburg, Pa., November 11, 1913,
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This department is .in receipt of the following communica-
tions from you, under the following dates: 1st, September 29th, 1913;
2nd, October 1st, 1913; 3rd, October 1st, 1913; 4th, October 2nd,
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1913; and 5th, October 2nd, 1913; requesting to be advised whether,
in view of the provisions of Section 15 of Article III of the Constitu-
tion, providing that:

“The general appropriation bill shall embrace nothing
but appropriations for the ordinary expenses of the ex-
ecutive, legislative and judicial departments of the Com-
monwealth, interest on the public debt, and for public
schools; all other appropriations shall be made by sep-
arate bills, each embracing hut one subject,”

the six items referred to in your five above mentioned communijca-
tions were properly and legally incorporated in the General Ap-
propriation Bill, approved July 16th, 1913.

The six items referred to in your several communciations are as
follows:

1. An item- under the heading of “State Live Stock Sanitary
Board,” in Section 2 of said bill, reading as follows:

“For the enforcement of the acts of May twenty-first
one thousand eight hundred and ninety-five, and March
thirtieth, one thousand nine hundred and five, and subse-
quent acts, and for the payment of indemnity for ani-
mals afflicted with dangerous, contagious or infectious
diseases, and for the expense of detecting, quarantining,
and disposing of such animals as provided by law, two
years, the sum of three hundred and fifty thousand
dollars ($350,000).”

This item was approved by the Governor in the sum of three hundred
thousand dollars ($300,000).

2. An item under the heading “Department of Forestry,” in Sec-
tion 2 of said bill, reading as follows:

“For the purchase of lands to be set aside and held as
State Forest Reserves, two years, the sum of fifty thou-
sand dollars ($50,000).”

3. An item forming Section 32 of said General Appropriation Bill
and reading as follows:

“For the purpose of reimbursing the several counties
of the Commonwealth for payments made to Incorpor-
ated County Agricultural Associations, under the pro-
visions of the Act of June thirteenth, one thousand nine
hundred and seven, the sum of one hundred thousand
dolla,r;s ($100,000), or so much thereof as may be neces-
sary.
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4. An item forming Section 56 of said Bill and reading as follows:

“For the purpose of reimbursing Joseph A. Glesem-
kamp, of Pittsburgh, Pennsylvania, for fines erroneously
paid into the State Treasury, the sum of one thousand
nine hundred and thirty-two dollars and ninety-five
cents ($1,932.85).”

This item was approved by the Governor in the sum of one thousand,
three hundred dollars ($1,300).

5. An item forming Section 59 of said Bill and reading as follows:

“For the payment of the expenses of the Commission
authorized by concurrent resolution to investigate the
different systems of recording deeds, mortgages, and
insurance of titles, the sum of three thousand dollars,
($3,000), or so much thereof as may be necessary.”

6. An item forming Section 28 of said Bill and reading as follows:

“For the payment of the expense of holding uniform
primary elections, as prescribed by the Act of the Gen-
eral Assembly of the Commonwealth of Pennsylvania,
approved the seventh day of February, one thousand
nine hundred and six, for the two fiscal years beginning
June first, one thousand nine hundred and thirteen, and
for the deficiency which has arisen under the provisions
of said act, the sum of eight hundred thirty thousand
dollars ($830,000), or as much thereof as may be neces-
sary.”

Your inquiries raise the question whether the items above referred
to are “ordinary expenses” of the executive and legislative depart-
ments of the Commonwealth, or, in other words, such expenditures
as may properly be provided for in the General Appropriation Bill,
as distinguished from those requiring separate appropriation bills.
The question raised is, of course, a techmnical one relating to the
proper method, under our Constitution, of making appropriations.
No one questions the right of the Legislature to make the appro-
priations now under discussion. The only question is whether these
items were constitutionally included in the General Appropriation
Bill, or whether they should have been made in separate bills.

In considering Section 15 of Article ITI of the Constitution, above
guoted, it must be read in connection with Section 3, of Article ITI,
"'providing that:

“No bill, except general appropriation bills, shall be

passed containing more than one subject, which shall be
clearly expressed in its title,”

and in connection with Section 16 of Article ITI, providing that:
“No money shall be paid out of the treasury except
upon appropriations made by law and on warrant drawn
hv the prover officer in pursuance thereof,”
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and also in connection with Section 16 of Article IV, providing
that:

“The Governor shall have power to disapprove of any
item or items of any bill making appropriations of money
embracing distinct items, ete.”

In construing Section 15 of Article III, of the Constitution, pre-
scribing what may be embraced in the General Appropriation Bill,
Chief Justice Mitchell, in Commonwealth ex rel. v. Gregg, 161 Pa.
582, said:

“The history and purpose of that section (Section 15
of Article 1II) are well known. It was aimed at the ob-
jectionable practice of putting a measure of doubtful
strength on its own merits, into the general appropria-
tion bill, in legislative phrase tacking it on as a rider,
in order to compel members to vote for it or bring the
wheels of government to a stop. The same constitu-
tional intent is embodied in Section 16 of Article IV giv-
ing the Governor power to disapprove separate items
of appropriation bills. It is the practice of thus forc-
ing the passage of extraneous matters not germane to
the purpose of the bill itself, that was intended to be
abolished. As to general legislation the same object
among others was secured by the provisions of Section
3 of Article ITI that ‘no bill, except general appropria-
tion, shall be passed, containing more than one subject.’
General appropriation bills from their nature usually
cover a number of items, not all relating strictly to one
subject. They were therefore excepted from the require-
ment of Section 3 and this exception necessitated the
special Section 15 relating to them. The object of both
is the same. Is the present measure within the mischief
that was intended to be prohibited? The instances cited
by the appellant covering a period of twenty years since
the adoption of this constitution, show the legislative
understanding on the subject, and we may fairly infer
that of the executive also, as the various acts cited were
approved by the Governor. Such understanding and
practice are not, of course, binding upon the judiciary,
who are the ultimate authority in the interpretation of
the constitution; but, as the view of the two co-ordinate
branches of the government, they are entitled to respect-
ful consideration, and persuasive force if the matter be
at all in doubt.” '

The question which gave rise to the controversy to the above cited
case of Commonwealth v. Gregg, was whether an item for the salary
of a clerk in the office of the Prothonotary of the Supreme Court
had been properly included in a General Appropriation Bill. The
Supreme Court held that, as the appropriation in question was made
to pay for part of the regular and ordinary work of the office in
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question, it was “an ordinary expense” of the Commqnwealth, within
the meaning of the section of the Constitution limiting general ap-
propriation bills to the ordinary expenses of government.

Perhaps the best interpretation of the phrase “ordinary expenses”
is found in the case of Brown v. City of Corry, 175 Pa., 528, in which
it is held that:

. “Any expense that recurs with regularity and cer-
tainty, and is necessary for the existence of the munici-
pality, or for the health, comfort and perhaps conven-
ience of the inhabitants, may well be called ‘an ordinary
expense.’ ”

In “Words and Phrases Judicially Defined,” Vol. 6, page 5,027, it
is shown that the legal signification of the word “ordinary” is
“regular; according to established order; common; usual; often
recurring.”

With these decisions and general principles and the principles
laid down for your guidance in a general opinion furnished your
Department by this Department, under date of July 23, 1913, it
now becomes necessary to consider and test each of the six items
referred to in your communications.

The first item above mentioned is found under the heading “State
Livestock Sanitary Board,” in Section 2 of the General Appropria-
tion Act, and reads as follows:

“For the enforcement of the acts of May twenty-first,
one thousand eight hundred and ninety-five, and March
thirtieth, one thousand nine hundred and five, and sub-
sequent acts, and for the payment of indeminity for ani-
mals afflicted with dangerous, contagious or infectious
diseases, and for the expenses of detecting, quarantining,
and disposing of such animals as provided by law, two
years, the sum of three hundred and fifty thousand
dollars ($350,000).” ‘ ‘

This item was approved by the Governor in the sum of three hun-
dreo thousand dollars ($300,000).

The Act of May 21, 1895, (P. L. 91), is entitled:

“An act to establish the State Livestock Sanitary
Board of Pennsylvania, and to provide for the control
and suppression of dangerous, contagious and infectious
diseases of domestic animals.”

By Section 1 of this act it is provided that:

“This board shall consist of the Governor of the Com:
monwealth, the Secretary of Agriculture, the State
Dairy and Food Commissioner and the State Veter-
inarian.”
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Under the terms of this act certain powers and duties are con-
ferred and imposed upon this Board, among others being the as-
certainment of the amount of indemnity due to the owners of animals
which it is found necessary to condemn and kill to prevent the further

spread of disease.
The Act of March 30, 1905, P. L. 78, is an act further defining
the duties and powers of the State Livestock Sanitary Board.

By a subsequent Act of Assembly, approved July 22, 1913, P. L.

, Act No. 441, an attempt was made to codify the laws of this
state relating to domestic animals,and to more fully define and specify
the powers and duties of the State Livestock Sanitary Board.

By the fifth section of this act it is provided that the said board
shall remain as at present constituted, and by sections 20, 21 and 22
the method of ascertaining the amount of the indemnity due to the
owner of any domestic animal required to be destroyed to prevent
the spread of disease is prescribed.

A review of this legislation demonstrates that the’ Legislature,
deeming it of prime importance that the health of the domestic ani-
mals of the state be preserved, not only for the protection of the
animal industries of the State but also for the protection of the health
of the inhabitants thereof by preventing the spread of dangerous,
infectious or contagious diseases transmissible from animals to
human beings, established our present State Livestock Sanitary
Board.

One of the methods prescribed by existing legislation for preventing
the spread of disease is the destruction of diseased domestic animals.
Recognizing the fact that the owners of animals condemned by the
representatives of the State should be reimbursed to some extent
for the loss which they have suffered in the interest of the public
good, a method for the payment of a reasonable indemnity was
provided. The payment of this indemnity is one of the expenses
incident to the protection of the health of our domestic animals,
and the health of the inhabitants of the State, and is an expense
which recurs from year to year, and may be expected to continue
until the Legislature sees fit to change our present methods. You
are accordingly advised that the item in the General Appropriation
Act of 1913, now under discussion, was, in the opinion of this De-
partment, properly included therein.

The second item referred to in your communications, is an item
found under the heading “Department of Forestry,” in Section 2
of the General Appropriation Bill, and reads as follows:

“For the purchase of lands to be set aside and held as
State forest reserves, two years, the sum of fifty thousand
($50,000.00) dollars.”
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The Department of Forestry was created by the Act of February 25,
1901 for the purpose, inter alia, of purchasing “any suitable lands
in any county of the Comonwealth that in the judgment of said com-
mission the State should possess for forest preservation.”

By the terms of this act it was provided that in no case shall the
amount paid for any traet of land exceed the sum of five dollars
per acre; and by this act it was also provided that the purchase
money for lands should be paid by the State Treasurer out of any
moneys in the treasury not otherwise apprporiated, on the warrant
of the Auditor General, upon vouchers duly approved, etc.

By the Act of April 15, 1903, it was provided that the amount
of money to be expended by the State Forestry Preservation Com-
mission for the purchase of lands in any one fiscal year should
not exceed the sum of $300,000.

Prior to 1907 there were no specific appropriations of any specific
amount of money for the purpose of purchasing forest reserves.
Beginning with the year 1907 and continuing down to the year 1911,
the practice of having the legislature make specific appropriations
by separate acts of assembly for the various expenses incident to the
management of the Department of Forestry prevailed, for instance)
by the Act of June 14, 1911, P. L. 300, (Appropriation Acts) the
sum of $50,000.00 was appropriated “for the purchase of land by
the Department of Forestry to be set aside and held as State forest
reserves, for the two fiscal years, beginning June 1, 1911.”

It will be observed that the language of the section of the general
appropriation bill of 1913, now under discussion, is identical with
the language of the said separate Act of 1911. It is apparent from
a consideration of the legislation referred to that in 1901 the Com-
monwealth adopted the policy of acquiring, from time to time, various
large tracts of land to be held as state forest reserves, and there is
no indication that such policy is to be abandoned in the near future.
The total acreage now owned by the State as its forest reserves is
about one million acres. '

It is likewise apparent that the Legislature intended that purchases
of tracts of land should be made from year to year, and that annual
expenditures should be made through the Department of Forestry,
in the accomplishment of the purposes for which it was established.

In the opinion of this Department, the expenditure of certain sums
of money, from year to year, for the purchase of State forest reserves,
is one of the ordinary expenses of one of the branches of the Ex-
ecutive Department of the State government, and you are accordingly
advised that the item of $50,000, above referred to, was properly
included in the Gemeral Appropriation bill of 1913.

The third item referred to in your communications, is an item
forming Section 32 of the General Appropriation Bill, and appro-
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priating $100,000 “for the purpose of reimbursing the several counties
of the Commonwealth for payments made to Incorporated County
Agricultural Associations under the provisions of the Act of JTune 13,
1907.”

This act is found at page 702 of the pamphlet laws of 1907, and
is stated in its title to be an act for the purpose of encouraging
agriculture and the holding of county agricultural exhibitions, etc.
In substance, it provides for the annual payment by the commis-
sioners of the several counties out of the county treasury to incor-
porated county agricultural associations (paying premiums upon
exhibits, exclusive of premiums on trial of speed, and prohibiting
gambling in any form upon the premiums of said association, during
its regular annual exhibition) of the sum of $1,000.

By the 3rd section it is enacted that, upon the filing with the
Auditor General, on or before December 15th in each year, of a certifi-
cate on the county treasurer showing the amount of money paid
agreeably to the act, the Auditor General shall draw his warrant
upon the State Treasurer for payment into the treasury of the proper
county of the amount paid out by said county to such agricultural
association.

The act contemplates annual expenditures by the counties and
the annual reimbursement of the counties out of the State treasury.
The Legislature has, in its wisdom, seen fit to authorize this annual
expenditure of State moneys, and the expenditure so authorized
will be a regular expenditure year after year, until the act in
question bas been repealed or modified.

You are accordingly advised that this appropriation was, in the
opinion of this Department, properly and legally included in the
General Appropriation Bill.

Taking up the fourth item referred to in your communications,
to wit, the item forming section 56 of the General Appropriation
Bill, and appropriating $1,300 “for the purpose of reimbursing Joseph
A. Glesemkamp of Pittsburgh, Pennsylvania, for fines erroneously
paid into the State Treasury,” it is to be observed that this item
contains no explanation of the circumstances under which the fines
were paid into the state treasury, or of the reasons for the con-
clusion that they were erroneously paid. It does not appear when
or by whom or for what alleged violation of law the fines were im-
posed.

Testing this item by the principles hereinbefore laid down, to wit,
that an ordinary expense of the State government is an expense
which recurs with regularity and certainty and is necessary for the
existence of the Commonwealth, or for the health, comfort and con-
venience of its inhabitants, it seems very clear that this item cannot
be considered an ordinary expense, within the constitutional pro-
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vision. So far as appears from the General Appropriation Bill
itself, this is an unusual, exceptional, extraordinary and single
expenditure, that is, one Wh1ch in so far as the person named in the
item is concerned, has never heletofore occurred and probably will
never again occur. In the absence of any explanation as to the reason
for the expenditure, it would not be fair to conclude that it is an
item “of doubtful strength on its own merits,” but, in the language
of Chief Justice Mitchell, in Commonwealth v. Gregy, supra, it is an
extraneous matter, not germane to the purpose of the General Ap-
propriation Bill itself.

You are accordingly advised that, in the opinion of this Depart-
ment, this item was improperly and unconstitutionally included in
the General Appropriation Bill, and that this appropriation should
have been or should hereafter be made by a separate bill embracing
this one subject.

The fifth item questioned in your communications is an item
forming section 59 of the General Appropriation Bill, and appropriat-
ing $3,000,

“For the payment of the expense of the Commission
authorized by concurrent resolution to investigate the
different systems of recording deeds, mortgages and in-
surance of title.”

This commission was originally created by concurrent resolution
No. 50, approved May 12, 1911, and the General Appropriation Bill
of 1911 in item No. 41 thereof, appropriated $3,000 for the payment of
its expenses.

By joint action of the Senate and House of Representatives, at the
Legislative sesson of 1911, the Governor was authorized to appoint
the commission in question to investigate and examine the various
laws now in effect in the different states relating to the recording
of deeds and mortgages, the transfer of lands, the insurance of titles
and the practical operation of such laws. The commission was
directed to report to the next session of the Legislature such act or
acts and changes in the Constitution, if necessary, as would, in its
opinion, materially improve the present system in this State.

By a concurrent resolution approved July 21, 1913, this commission
was continued and directed to report to the General Assembly of
1915. In and by the resolution continuing the commission the ex-
penses were limited to $3,000, or so much thereof as may be necessary,
and it was resolved, “That the same be provided for in the next Gen-
eral Appropriation Bill.”

There is no question about the right of the General Assembly,
through the joint action of both houses, to appoint commissions of this

character and the expenses incident to the performance of their duties

&
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are, in the opinion of this Department, ordinary expenses of the legis-
lative department of the State government, and you are accordingly
advised that the item in question was properly included in the Gen-
eral Appropriation Bill.

The sixth and last item referred to in your communications is an
item forming section 28 of the General Appropriation Bill, and ap-
propriates $830,000:

“For the payment of the expense of holding uniform
primary elections, as prescribed by the act of the Gen-
eral Assembly of the Commonwealth of Pennsylvania ap-
proved the seventh day of February one thousand nine
hundred and six, for the two fiscal years beginning June
first, one thousand nine hundred and thirteen, and for
the deficiency which has arisen under the provisions of
said act.”

By the act approved February 17, 1906 (P. L. 36), popularly known
as the “Uniform Primaries Act,” it was provided in section 9 thereof,
in substance, that the county commissioners of the respective counties
should keep an accurate account of the entire expense of holding
such primaries and that the total amount thereof should be paid
in the first instance by the county treasurer, upon the order of the
county commissioners. The county commissioners arve then required
to prepare an itemized statement of the amount so paid, and send
the same, accompanied by receipted vouchers, to the Auditor Gen-
eral, who, if he finds the same correct, is directed to draw a warrant
on the State Treasurer payable to the proper county for the amount
so approved. This act was expressly repealed by the Act of July
12, 1913, (No. 400), popularly known as the “State Wide Primaries
Act”

By section 12 of the last mentioned act, however, similar provi-
sions are enacted with reference to the payment by the counties of
the expense of primary elections, and the reimbursement of the
.counties by the State.

It is clear, from the legislation above.referred to, that the Legis-
lature has deemed it advisable to impose upon the Commonwealth
the ultimate expense of conducting primary elections. 'This expense
will recur with regularity and cerfainty until the Legislature sees
fit to change the present system and, in the opinion of this Depart-
ment, it is one of the ordinary expenses of the State government,
and the item referred to was, therefore, properly and legally in-
cluded in the General Appropriation Bill.

Very truly yours,

JOHN C. BELY,,
Attorney General,
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The appropriation of June 14, 1911 (P. L. 918) actually unexpended at the end
of appropriation périod, viz: May 31, 1913, reverted to the State Treasury at
that time unlf:ss its expenditure had been expressly contracted for before May
81, 1913,

APPROPRIATIONS—UNEXPENDED BALANCE.

Harrisburg, Pa., January 27, 1914.

!

Office of the Attorney General,
L |/7<

C. P. Rogers, Jr., Chief Bureau of Accounts, Auditor General’s De-
partment, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of January 19th,
asking to be advised concerning the unexpended balance from the
appropriation of $6,000 made to the Commission to investigate and
report upon the needed requirements for proper and safe construc-
tion of buildings within Commonwealth, appointed by joint resolu-
tion approved 14th June, 1911, (P. L. 918).

That resolution provided for the appointment of five persons to
Investigate and report upon the needed requirements for the proper
and safe construction of buildings within the Commonwealth, to
determine the strength-and character of materials used therein, to
suggest new legislation relative to this subject matter, and to codify
the existing legislation.

Section 3 of the act provided that the Commision should report
the result of its labor to the Governor three months prior to the
time that the Legislature should convene in 1913, or on or before
February 1, 1913.

Section 6 of the act provided:

“For the expenses of said commission the sum of six
thousand dollars ($6,000), or so much thereof as may be
necessary, is hereby appropriated.”

The Commission did not finish its work within the time fixed by
section 3 of this act, and a joint resolution was passed on May 19,
1913, (P. L. 222) extending the time for the making of the report
by the said Commission to November 1, 1914,

By section 46 of the General Appropriation Act of 16th July, 1913,
(P. L. 755), an appropriation was made to this Commission of $6,000,
“or so much thereof as may be necessary, to be used and expended
in the same manner as authorized by said joint resolution approved
June fourteen, one thousand nine hundred and eleven.”

5—23—1915
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I understand that the Commission had not used, or contracted
for the use of, the entire $6,000 appropriated by the Act of 14th,
June, 1911, when the fiscal year of 1913 ended on May 31st, 1913. The
question which you raise is whether, in addition to the $6,000 to which
the Commission is entitled, under section 46 of the Appropriation
Act of 1913, it may requisition the unexpended balance of the ap-

.propriation made by the Act of 14th June, 1911. X

You are advised that in the opinion of this Department, the un-
expended balance of the appropriation made by the Act of 14th June,
1911, reverted to the State Treasury on May 31st, 1913. The general
principle may be stated to be that unless the act making the appro-
priation is of such a nature that it could not reasonably have been
expected or intended that the sum appropriated would be expended,
or its expenditure actually contracted for, by the end of the two
fiscal years succeeding the meeting of the Legislature, the balance
not expended or actually contracted for to be expended, will be
deemed to revert to the State Treasury at the end of said two years.

Yllustrations of the application of this rule are afforded by two
cases, in one of which this Department held that the intention of
the Legislature was that the appropriation should not be expended
within two years, and in the other of which it hold that the manifest
intention was that it should be expended within two years. The
first case is that of the appropriation made by the Act of 11th May,
1905, (P. L. 400), for the erection of buildings for a State Hospital
to treat and care for the criminal insane.

Section 7 of that act was as follows:

“To enable the Commissioners to commence the erec-
tion of said buildings, the sum of one hundred and fifty
thousand dollars, or so much thereof as may be neces-
sary, is hereby specifically appropriated, etc.”,

When the fiscal period of appropriations made in the session of
the Legislature of 1805 had expired, only $25,000 of the sum appro-
priated had been used, and the question was whether the balance had
lapsed. It was held by Attorney General Todd, that it had not.
(Reports of the Attorney General 1907-8, page 103). He said:

“There is nothing in the language of the act making
the appropriation which places any limit on the time
With.ill which it must be expended. Nevertheless a
specific appropriation may not remain indefinitely un-
expended, but must be expended within a reasonable
jtime for the accomplishment of the purpose for which
it was made. In this case there is pothing that shows
unreasonable delay on the part of the Commission. The
appropriation is made ‘“to enable the commissioners to
commence the erection of said building.” This language
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is evidence of a legislative intent that the appropriation
would be followed by such other appropriations as
should be necessary for the completion of the requisite
buildings contemplated by the purpose of the act of
assembly creating the commission. * * * * The
next Legislature will no doubt take into consideration
the unexpended amount of the previous appropriation
in making further appropriations to continue and com-
plete the buildings begun and partly constructed and
paid for, out of previous appropriations. No great
public work which requires more than two years to be
completed can be successfully prosecuted in any other
way.” ‘

It must be noted that the Commission provided for by the Act of

11th May, 1905, (P. L. 460), was not required to finish its work within
any specified time.

The second opinion illustrating the general rule above suggested,
it that of Assistant Deputy Attorney General Cunningham, given
on July 18, 1907, to the Secretary of the Armory Board (Reports
of Attorney General 1907-8, page 316). ' The Act of 11th May, 1905,
(P. L. 442), creating the Armory Board of the State of Pennsylvania,
carried an appropriation of $250,000. All of this sum was not ex-
pended at the expiration of the fiscal period of appropriations made
in the session of 1905, and by Act of 13th June, 1507, (P. L. 634) an
appropriation of $400,000 was made for the same purposes that the
original appropriation of $250,000 had been made. This Department
held that the unexpended balance of the appropriation of $250,000
made by the Act of 1905 remaining on June 1, 1907, lapsed to the
State.

After reviewing several opinions it was said:

“The precedents, therefore, seem to hold that although
no time may be fixed by the act making the appropria-
tion- within which it must be expended or comtracts
made for its expenditure, the appropriation will be
deemed to have lapsed into the State Treasury at the end
of the two fiscal years sueceeding the making of the ap-
propriation.”

In the present case the original intention of the Legislature was
" to create a commission which should complete its work before the
next Legislature met, and it therefore was expected and intended
that the money appropriated by the Act of 14th June, 1911, would
be required, if required at all, before the end of the two fiscal years
' next succeeding.

In making the appropriation contained in 'the general appro-
. priation Act of 1913, the Legislature must be presumed to have known
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that any balance of the earlier appropriation actually unexpended,
or the expenditure of which had not been tontracted for, would
lapse, and to have taken that fact into consideration when it de-
termined the amount to be appropriated for the next two years.

Under these circumstances you are advised that whatever balance
of, said appropriation of 1911 was actually unexpended at the time
of the expiration of the fiscal period of appropriations made in
the session of 1911, viz., May 31, 1913, reverted to the State Treasury
at that time, unless its expenditure, in whole or in part, had been
expressly contracted for prior to May 31, 1913.

Very truly yours,

WM. N. TRINKLE,
Third Deputy Atiorney Gener%

TAX UPON APPEALS FROM JUSTICES.

Under section 3 of the Act of April 6, 1830, P. L. 272, a State tax of 25 cents is
te be collected by the prothonotary of the Court of Common Pleas upon the
filing of each tramscript of appeal from a judgment of a justice of the peace.

Office of the Attorney General,
Harrisburg, Pa., February 9, 1914,
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
January 22, 1914, asking, in substance, to be advised whether an
appeal from the judgment of a justice of the peace or alderman to
a court of common pleas is to be considered for the purpose of
fixing the amount of the State tax thereon as an “original writ”
under section 3 of the Act of April 6, 1830, (P. L. 272), upon which
the sum of fifty cents is taxable, or as a “transeript of a judgment
of a justice of the peace or alderman,” within the meaning of said
section, upon which the tax is fixed at twenty-five cents.

The said Act of 1830 is an act fixing, inter alia, the amounts which
prothonotraies of courts of common pleas shall tax and collect, in
addition to the fees theretofore required by law, for and on aaccount
of the Commonwealth.

In the 3rd section of this act it is provided that prothonotaries
“shall demand and receive on any original writ issued out of said
courts (except the writ of habeas corpus) and on the entry of every
amicable action the sum of fifty cents * * * and on every tran-
sceript of a justicé of the peace or alderman the sum of twenty-five
cents.”
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In an opinion heretofore rendered to your Department under date
of June 2, 1910, by Second Deputy Attorney General Hargest, (Offi-
cial Opinions of the Attorney General, 1909-10, page 87), it is held
that the words “original writ,” as used in the above quoted section
of the Act of 1830, are used to describe “the first process or judicial
instrument by which the court commands something therein men-
tioned to be done.”” Upon all such writs a tax of fifty cents is
fixed.

Your present inquiry, however, relates more particularly to the
provision fixing a tax of twenty-five cents on “every transcript of
a judgment of a justice of the peace or alderman,” and the question
now arising is, whether an appeal from the judgment of a justice of
the peace or alderman is to be considered as included in the general
description “every transcript of a judgment of a justice of the peace
or alderman.”

By the 4th section of the Act of May 20, 1810, 5 Su. 164, it is pro-
vided that when an appeal is taken from the judgment of a justice
of the peace, the whole ‘proceeding “shall be certified to the pro-
thonotary of the proper county, who shall enter the same on his
docket; and the suit shall from thence take grade with and be subject
to the same rules as other actions where the parties are considered to
be in court,” ‘and it is further provided in said section that the party
appellant “shall file the transcrip of the record of the justice in
the prothonotary’s office on or before the first day of the next term
of the court of common pleas of the proper county, ete.”

In addition to this provision for the filing of a transcript of
the record of the magistrate upon an appeal from his judgment,
provision is made by the 10th section of said act of 1810, 5 Sm. 166,
for the entering by prothonotaries on their dockets of “transcripts
of judgments obtained before justices of the peace of their proper
counties,” for the purpose of obtaining a lien upon the real estate
of the defendant or defendants in said judgments, and to the end
that further proceedings may be had thereon.

These last mentioned transcripts are clearly within the class
of transcripts referred to in the said Act of 1830, and for the filing
of which a State tax of twenty-five cents is therein fixed. In view
of the provision of the said Act of 1910 that when an appeal has
been taken from the judgment of a justice of the peace, and the ap-
pellant has filed a transcript of the record of the justice in the pro-
thonotary’s office of the proper county, “the suit shall from thence
take grade with and be subject to the same rules as other actions
where the parties are considered to be in court,” it is clear that the
paper certified by the magistrate and filed in the office of the pro-
thonotary, is not an original writ within the meaning of the said
act of 1830, as construed in the opinion herein referred to.
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In a proceeding of this character nothing is issued out of the
court of common pleas. The affect of the filing of the paper is to
place a suit upon the records of the court of common pleas in which
suit the parties are “considered to be in court.” The filing of this
paper within the time specified by law perfects the appeal. The
Act of 1810 describes the paper required to be filed by the appellant
as “the transcript of the record of the justice.”

You are accordingly advised that such transcripts filed for the
purpose of appealing from the judgments entered by justices of the
peace or aldermen, are “transcripts of a judgment of a justice of
the peace or alderman,” within the meaning of the 3rd section of the
Act of 1830, and that a State tax of twenty-five cents is to be charged
and collected upon each transcript of this character, as well as upon
transcripts filed for the purpose of securing a lien upon real estate.

Very truly yours,

JOHN C. BELL,
Attorney General.

APPROPRIATIONS—UNEXPENDED BALANCE.

The appropriation of 14th June, 1911, to the Panama-Pacific International Ex-
position Commission did not lapse by May 31, 1913.

Office of the Attorney General,
Harrisburg, Pa., February 19th, 1914,

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of February
13th, 1914, asking to be advised whether your Department may
lawfully charge against the appropriation of $50,000, made to defray
the expenses of the Panama Pacific International Exposition, by the
joint resolution of 14th June, 1911, P, L,, 950, a requisition from that
Commission now presented to you.

The Joint Resolution of 14th June, 1911, P. L., 950, was passed to
provide for the proper representation of the Commonwealth of Penn-
sylvania at an exposition which, as recited in the act, is to be held
in San Francisco in the year 1915, and the Proper representation
referred to in the act is stated to include “the erection of a suitable
State building, and aiding exhibitors as in their judgment shall be
proper in order to secure exhibits on the part of the Commonwealth.”
The sum of $50,000 was appropriated to defray the expenses of the
Commission.
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By the Act approved 25th July, 1913, P. L. 1863, $150,000, was ap-
propriated, “for the purpose of further carrying out the provisions
of a joint resolution approved the 14th day of June, 1911.”

The question which you ask is whether the unexpended balance
of the appropriation made by the Joint Resolution of 1911 lapsed into
the State Treasury on May 31, 1913, the end of the fiscal period
for appropriations made by the Legislature of 1911. The rule in
cases of this kind is stated in our opinion to you under date of
January 27, 1914, in reference to the unexpended balance from an
appropriation made to the Commission to investigate and report upon
the needed requirements for the proper and safe construction of
buildings within the Commonwealth, as follows:

“The general principle may be stated to be that unless
the act making the appropriation is of such a nature
that it could not reasonably have been expected or in-
tended that the sum appropriated would be expended or
its expenditure actually contracted for by the end of
the two fiscal years succeeding the meeting of the Legis-
lature, the balance not expended or actually contracted
to be expended, will be deemed to revert to the State
Treasury at the end of the said two years.”

Applying that test to the present inquiry, it is clear that the act
making the appropriation, viz., the act of 14th June, 1911, was not
of such a nature that it could have expected or intended that the sum
appropriated would be expended, or its expenditure actually con-
tracted for by May 31, 1913, because the purpose of the appropria-
tion was to provide for the representation of the State at an
exposition which would not be held unto two years after May 31, 1913,
and the work of the Commission was evidently intended to extend
quite up to the time that the exposition opened, if not beyond that
time. It clearly was not intended, if indeed it was possible, to
erect the State Building and arrange for the exhibits in it by May,
1913,

You are therefore advised that the unexpended balance of the
appropriation of 1911 did not lapse, but that that balance, together
with the apropriation made by the Act of 1913, is available for the
proper uses of the Commission, and that the requisition drawn
against the appropriation of $50,000 should be honored by your De-
partment.

Very truly yours,

JOHN C. BELL,
Attorney General.
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INCOMPATIBLE OFFICES.

The offices of Deputy State Fire Marshal and County Commissioners are not
incompatible.

Office of the Attorney General,
Harrisburg, Pa., March 26th, 1914.

C. P. Rogers, Jr. Esq., Chief Bureau of Accounts, Auditor General’s
Department, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of March 10,
1914, requesting an opinion as to the right of Thomas H. Ledden,
who has been appointed a Deputy State Fire Marshal, to occupy
that position during the period of his service as County Commissioner
of Elk County. )

Article XII, Section 2, of the Constitution of Pennsylvania, pro-
hibits the holding of paid State offices by Federal office holders,
and concludes: “The General Assembly may, by law, declare what
offices are incompatible.”

Pursuant to this provision, the Act of 15th May, 1874, P. L., 186,
was passed, and by its sections certain designated offices were
declared to be incompatible. The only reference in this act, or in
any other legislation concerning the incompatibility of offices, to
county commissioners, is Section 7 of the Act of 1874, which provides:

“No county commissioner shall be eligible to serve
as a member of the Board of Health or Director of the
Public Schools during his continuance in office.” .

You are advised that there is no incompatibility in the two offices,
and that Mr. Ledden, therefore, is entitled to occupy the position
of Deputy State Fire Marshal during his encumbency of the office
of County Commissioner,

Very truly yours,

WM. N. TRINKLE,
Third Deputy Attorney Qeneral.
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MOTHERS PENSIONS.

The expenses of trusfees of Mothers’ Pension Funds in attending a conference
at Pittsburgh cannot be paid by the Auditor General.

Office of the Attorney General,
Harrisburg, Pa., June 16, 1914.
Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your inquiry under date
of May 1st asking, in substance, to be advised whether any part of
the appropriation of two hundred thousand dollars made by the:
Act of April 29, 1913, P. L. 118, for the payment of the State’s
share of the Mothers’ Pensions, provided for'in said act, and for the
payment of certain expenses of the trustees whose appointment is
provided for therein, will be available for the payment of such
expenses as may be incurred by the trustees of Mothers’ Pension
Funds appointed in the various counties of the Commonwealth while
attending the contemplated general conference of trustees of Mothers’
Pension Funds to be held at Pittsburgh in the County of Allegheny
during the first week of June, 1914,

I infer from your inquiry that it is proposed to hold a conference
in Pittsburgh of all the trustees of Mothers’ Pension Funds, who
have been appointed and are now serving throughout the Common-
wealth under the provisions of the above mentioned Act of Assembly,
and you now desire to be advised whether you, as Auditor General,
have authority in law to pay to the trustees of counties, other than
the County of Allegheny, the traveling and hotel expenses which
will be incurred by them in attending said conference.

The purpose of the act in question, as expressed in its title, is
to “Provide monthly payments as approved by the trustees to indigent,
widowed or abandoned mothers for partial support of their children
in their own homes.”

The act provides, inter alia, for the appointment by the Governor
of not less than five nor more than seven women, residents of each
county desiring to avail itself of the provisions of the act, to act
as trustees, which trustees are authorized to recommend, after investi-
gation, the payment of certain sums to certain mothers for the pur-
pose of partially supporting their children in their own homes.

It is provided by the second section of the act that:

“phe administration of this act shall lie solely in the
handg of the trustees appointed annually by the Gover-
nor. They shall serve without pay; but shall be per-
mitted to charge for traveling expenses, in making in-
vestigations of cases before a final recommendation is
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made to the Auditor General and County Treasurer.
The trustees shall provide a headquarters and appoint
an investigator and a stenographer (if necessary) also
suitable furnishings, stationery and postage; but at no
time shall the yearly expenses be more than three thou-
sand dollars for counties with cities of the first class,
twenty-four hundred dollars for counties with cities of
the second class, eighteen hundred dollars for counties
with cities of the third class and twelve hundred dollars
for counties other than the aforesaid classes, with the
exception of the first year, when the trustees shall be
permitted to expend an additional sum of not more
than five hundred dollars, if necessary, for furnishings.”

The act then proceeds to make an appropriation of two hundred
thousand dollars “in order to carry the provisions of this act into
effect.”

It is expressly provided in the section of the act above quoted
that the trustees themselves shall serve without pay but may employ,
and pay a salary to, an investigator and a stenographer, when
necessary.

Trustees are also authorized to rent and furnish suitable quarters
and supply the same with the necessary stationery and postage. The
salaries and expenditures are payable, with the limitations set
forth in the Act, out of the appropriation made thereby for the two
fiscal years beginning June 1, 1913, and ending June 1, 1915,

The only traveling expenses contemplated by the act are traveling
expenses of the trustees “in making investigations of cases before a
final recommendation is made to the Audtior General and County
Treasurer.”

As the jurisdiction of each board of trustees in making recommen-
dations for the payment of Mothery Pensions is confined to the
county for which it has been appointed it is manifest that the
expenses incurred in attending the conference in Allegheny County
can not be said to be expenses incurred in making investigations of
cases for the purpose of deciding whether a recommendation of a
pension shall be made.

You are accordingly advised that there is no authority in law
for you to pay any expenses incurred by trustees of Mothers’ Pen-
sion Funds in attending the conference referred to in your letter.

Very truly yours,

JOHN C. BELL,
Attorney General.
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APPROPRIATIONS.

The appropriation of $29,500 for opening up tbe streets of Austin, Potter Co.,
Pa., is constitutional.

Office of the Attorney General,
Harrisburg, Pa., July 9, 1914.

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: I have had under consideration for some time, your com-
munication asking, in substance, to be advised whether the Act of
July 25, 1913, P. L. 1317, entitled: “An act providing for the re-
imbursement for loss or damage sustained by the breaking of a dam
near Austin, Potter County, and making an appropriation therefor,”
is a constitutional exercise of legislative power. This act contains
a preamble reciting, inter alia, that by reason of the breaking of the
Bayless dam near Austin, Potter County, on the 30th of September,
1911, great loss of life and property in the Borough of Austin and
the Township -of Portage, was occasioned; that as a result of the
disaster the assessed value of the property of the Borough of
Austin “was reduced about one-half, and its population cut in two,
and great damage was done to its water mains, sewers, streets and
water channels, causing a much greater burden than the said borough
is able to bear in its present financial condition,” and that the health
authorities of the Commonwealth found it necessary to destroy real
and personal property to the value of thousands of dollars, for the
purpose of preventing disease and pestilence.

By the first section of the act a commission, to consist of the law
judge of the 55th judicial district, and two citizens of Pennsylvania,
is created under the name of “The Austin Dam Commission.” This
commission is directed.

“Po ascertain the injury and loss sustained by the
breaking of the dam near Austin, Potter County, Penn-
sylvania, on the 30th day of September, one thousand
nine hundred and eleven, and out of the moneys herein
specifically appropriated and subject to the provisions
of this act, to recompense in a proportionate measure the
loss and damage sustained thereby by individuals and
municipalities not including corporations or the owners
of said dam.”

Upon the completion of its labors the commission is required to
report thereon in writing to the Governor, setting forth an itemized
account of all expenditures made. The commission is further author-
ized to act in co-operation with the borough of Austin and the
township of Potter in said County of Potter.
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By the 5th section of the act it is provided that payment of
the moneys appropriated shall be an order of the chairman of the
commission, countersigned by the secretary, and upon warrant of
the Auditor General, and subject to such regulations as may be
imposed by the Auditor General.

The act contains the following appropriations in sections 2, 3
dnd 4 thereof:

1. $150,000.00 “to the commission for the purpose of recompensing
individuals who sustained loss and damage and injury, by reason
of the breaking of said dam, not including municipalities, corpora-
tions or owners of said dam.” In the exercise of the power vested
in him by Article IV, Section 16 of the Constitution, the Governor
disapproved this item.

+ 2. $17,500.00 to the commission “to pay the bonded indebtedness
of the borough of Austin.”

This item was likewise disapproved by the Governor.

3. $13,000.00 to the commission “to pay the current indebtedness
of the said borough of Austin.”

4. $29,500.00 to the commission ‘“to be used in opening up the
streets of said borough in rebuilding sidewalks, repairing sewers
and water maing, opening the main channel of Freeman Run, clean-
ing up the debris still remaining in and about said borough, and
otherwise rehabilitating and reconstructing the former local condi-
tions.”

5. $5,000.00 to the commission for the purpose of “liquidating the
current indebtedness of the township of Portage and reimbursing
said township for the loss of its school buildings and township
buildings.” '

The 3rd, 4th, and 5th item above mentioned, aggregating $47,500.00
were approved by the Governor, and your inquiry raises the question
whether any or all of these appropriations are in contravention
of the Constitution of this Commonwealth. The act is a separate
Act of Assembly, and therefore complies with Article ITI, Section 15,
requiring all appropriations except those properly included in the
general appropriation bill to be made by separate bills, each em-
bracing one subject.

The main question arises, with relation to the operation of Section
9 of Article IX and of Section 18 of Article ITT, upon the power
of the Legislature to make the appropriations in question. It seems
clear that the appropriation of $13,000.00 to pay the current indebted-
ness of the borough of Austin, and of $5,000.00 for the purpose of
liquidating the current indebtedness of the township of Portage,
and for the purpose of reimbursing the said township for the loss
of its school buildings and township buildings, are appropriations
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of moneys out of the State Treasury for payment, in part, at least,
of the debts of said borough of Austin and Township of Portage.
It is proposed to apply the revenues of the Commonwealth to the
partial payment of debts due from these municipalities. It follows
therefore that these appropriations are in violation of the said
Section 9 of Article IX of the constitution, for it is therein provided
that “the Commonwealth shall not assume the debt or any part there-
of, of any city, county, borough, or township, unless such debt shall
have been contracted to enable the State to repel invasion, supress
domestic insurrection, defend itself in time of war, or to assist the
State in the discharge of any portion of its present indebtedness.”

The appropriation of $29,500.00 to be used in opening up the
streets of the borough of Austin, rebuilding sidewalks, repairing
sewers, cleaning up the debris, etc., is not, however, such a debt and
not therefore in contravention of this provision of the Constitution.
The question arises, however, whether Section 4 of the act containing
this appropriation is not in contravention of Section 18, Article IIT
of the Constitution, which reads as follows:

“No appropriations, except for pensions, or gratuities,
for military services, shall be made for charitable, educa-
tional, or benevolent purposes, to any person or com-
munity, nor to any denominational or sectarian insti-
tution, corporation or association.”

In order that the appropriation of $29,500.00 shall be held to be.
within this constitutional prohibition, such appropriation must ob-
viously be, first: an appropriation for a charitable purpose, and,
second: an appropriation to a community. I do not consider that
the opening up of the Borough streets, the rebuilding of sidewalks,
the repairing of sewers and water mains, the opening of the main
channel of a run, and the cleaning up of debris are charitable acts.
The opening up of streets is an essential public obligation, the
fulfillment of which is of the utmost importance, not only to the
citizens of the community in which the streets are, but to all persons
who, in their passage through ‘the State, might desire to use the
streets. Every road constitutes an integral part of the system of
highways throughout the State and forms a link in the chain. The
health and safety of the public, not only in the borough of Austin,
but in the entire district in which Austin is located, might be serious-
ly imperiled if the debris is not cleaned up and the sewers and water
mains repaired, and the main channel of the stream running through
the borough cleared out. '

Moreover, it is not at all clear that the word “community” as
used in the section of the Constitution in question applies to a
recognized governmental unit like a borough. Used as it is, in
opposition to the word “person” the natural meaning to attach to
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it is a number of persons not forming a unit for the purposes of
government. In this view we should be very reluctant, indeed, to hold
that the. Legislature might not come to the financial relief of any
part of the whole State where extraordinary conditions like the
present—resulting from flood, fire, storm or pestilence, may justify
or require such aid.

After the Johnstown flood an act was passed (28th April, 1891, P. L.
27), appropriating almost $400,000 for the re-payment of sums ex-
pended to alleviate the emergencies of the situation, and no attack
was made upon the constitutionality of the act.

The constitutionality of every act or section thereof is, of course,
to be presumed, and if capable of two interpretations, that one is to
be adopted which sustains its constitutionality.

In this case, leaving the presumption out of consideration, this de-
partment feels that the appropriation of $29,500.00 should be held to
be constitutional. If the presumption of constitutionality be taken
into consideration, the conclusion is reinforced.

In view of this conclusion, it is scarcely necessary to add that I
do mnot consider the act a violation of any other provisions of the
Constitution, and hence not a local or special law regulating the
affairs of counties, cities, townships, wards, boroughs, etc., nor a dele-
gation to a special commission to make and supervise municipal im-
provements and perform municipal functions. You are therefore
.advised that in my opinion it is your duty to honor requisitions
drawn against this appropriation of $29,500.00.

Very truly yours,

JOHN C. BELL,
Attorney Qeneral.

MOTHERS' PENSIONS.

The unexpended balance of appropriation for Mothers’ Pensions does pot lapse,
but will be available if no new appropriation is made for same purpose at session
of 1915. J

Office of the Attorney General,
Harrisburg, Pa., July 15th, 1914,

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: I am in receipt of your letter of June 17th enclosing a copy
of a letter received by your Department from the trustees of Mothers’
Pensions in and for Allegheny County and requesting a construction
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by this Department of that portion of Section 2 of the Mothers’ Pen-
sion Act of Aprll 29, 1913, P. L. 118, which makes an appropriation
for the purpose of carrying the provisions of the act into effect.’

Using the County of Allegheny as a concrete illustration for the
purpose of discussing and disposing of your inquiry, I understand
the material facts to be as follows:

Out.of the sum of $200,000 appropriated by said act for the pay-
ment of the State’s onehalf share of pensions granted to indigent
widowed or abandoned mothers, (which amount is directed therein
to be proportioned to the counties of the Commonwealth according
to their population as shown by the census of 1910), the amount
proportioned to Allegheny County and placed, in accordance with
the directions of the act, upon the books of the State Treasury to the
credit of the Trustees of Allegheny County, was $26,573.96, one-half
of which amount, viz., $18,286.98, was to be “available” the first year
after approval or from June 1, 1913, to June 1, 1914, and the re-
mainder viz: $13,286.98, the second year, to wit. from June 1, 1914
to June 1, 1915, or “until another appropriation may become avail-
able.”

Allegheny County having complied with the provisions of the
act by providing through its county government an equal amount for
the payment of Mothers’ Pensions, trustees were duly appointed
therein and certain pensions have been recommeded and are now being
paid in said county. The total amount expended out of the State
funds during the year beginning June 1, 1913, and ending June 1,
1914, in the payment of Mothers’ Pensions in said county, was
$1,877.50 and the Mothers’ Pension Roll for June, 1914 amounted to
$442.50, which would make a total expenditure of at least $5,310.00
for the current year, even if no additional pensions were recommended
and granted.

You now ask to be advised whether the unexpended balance of
Allegheny’s proportionate share of State money for Mothers’ Pensions
for the appropriation year from June 1, 1913, to June 1, 1914, to
wit, $11,409.48, has lapsed into the State Treasury, or whether it
is still available to the trustees in Allegheny County and if so, when
and under what conditions. The language of that portion of the act
under consideration which relates to the appropriation, is not clear
and the legislative intent is consequently difficult of interpretation.

The act reads as follows:

“Tn order to carry the provisions of this act into
effect, an appropriation of $200,000 from moneys not
otherwise appropriated, is hereby made; proportioned to
the counties of the Commonwealth according to their re-
spective population in the census of one thousand nine
hundred and ten, by the Auditor General and State

6
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Treasurer; upon the passage and approval of this bill
the State Treasurer shall place the proportionate
amount of the entire appropriation to the various
counties upon the books of the State Treasury to the
credit of the trustees; onehalf of which amount shall
be available the first year after approval, and the re-
mainder the second year, or until another appropria-
tion may become available.”

The legislative intent, as expressed in the language above quoted,
seems to be, first,—that in no county shall trustees be permitted to
grant pensions which, in so far as the State’s liability is’ concerned,
will exceed, in the aggregate, during either the first or second years
referred to in the act, more than one-half of the total amount ap-
portioned to and available for such county; and, secondly,—that
the total amount carried by the bill is to be available until another
appropriation becomes available, or in case no further appropriation
should be made, then until it has been exhausted. The evident
purpose of the bill is to make provision of the payment of pensions
during the two appropriation years succeeding the approval of the
bill, with the expectation that subsequent legislatures will make
such additional appropriations as may be necessary to continue the
system. If, however, the Legislature at its next session, for instance,
should fail to make an appropriation, it seems to be the intent of
this bill that the funds carried by it shall be available until ex-
hausted. For this reason I am of opinion that it was not contem-
plated that any part of the funds appropriated by the Act of 1913
and directed to be set apart to the credit of the trustees of the
various counties should lapse into the general fund in the State
Treasury except upon the making of a mew appropriation by a sub-
sequent Legislature. It is equally clear that no county board of
trustees can grant pensions exceeding, in the aggregate, the amount
available to that county each year. For instance, the Allegheny
County trustees could not have granted pensions payable by the
Commonwealth during the year June, 1913-1914, exceeding, in the
aggregate, $13,286.98, nor during the year June, 19141915 can, they,
as against the Commonwealth, grant new or continue old pensions,
exceeding, in the aggregate, $13,286.98,

A new system of pensions is inaugurated by the Act of 1913 with
the evident hope upon the part of its advocates, that subsequent
legislatures would continue the system by making the necessary
appropriations. In the event, however, that no subsequent appro-
priation should be made it was intended that the appropriation
carried by the Act of 1913 should be available; i. e., capable of being
used or employed by the trustees, until exhausted.

I am, therefore, of opinion that the liability of the Commonwealth
for the payment of old and new Mothers’ Pensions in Allegheny
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County cannot exceed, in the aggregate, $13,286.98 for the year be-
ginning June 1, 1914, and ending June 1, 1915, and that any surplus
remaining out of the respective amounts apportioned to Allegheny
County for the year June, 1913-1914 and June, 1914-1915, will be
available for the payment of the State’s share of Mothers’ Pensions,
if no new appropriation for this purpose is made at the session of
1915, until the said.surplus has been exhausted. In the event, how-
ever, that an appropriation is made by the session of 1915 for the
payment of the State’s share of Mothers’ Pensions, then said surplus
will revert to the general fund in the State Treasury upon the date
at which such new appropriation becomes available, and such surplus
will doubtless be taken into consideration in the making of a new
appropriation.
Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

APPROPRIATIONS TO CHARITABLE INSTITUTIONS.

The Act of June 9, 1911, P. L. 736, making appropriations to institutions not
wholly managed by the Commonwealth liens on the premises of such institutions
for the use of the Commonwealth, is not in conflict with section 7, art. iii, of the
Constitution, prohibiting local or special laws authorizing the creation, extension
or impairing of liens. This section does not apply to liens in favor of the State.

Office of the Attorney General,
Harrisburg, Pa., September 16, 1914.

Hon. A. W. Powell, Auditor General, Harrisburg, Pa.

Sir: This Department is in receipt of your inquiry under date of
August 14th, asking to be advised whether in its opinion the Act of
June 9, 1911, P. L. 736, entitled

“An act making appropriations to institutions not
wholly managed by the Commonwealth of Pennsylvania,
liens on the premises of such institutions, for the use
of the Commonwealth, and providing for the collection
thereof”

is in conflict with Section 7 of Article III of the Constitution, pro-

hibiting the passing of any local or special law, “authorizing the crea-

tion, extension, or impairing of liens,” or whether there is any other

constitutional or legal objection to the filing with the prothonotaries

of the proper counties of the liens contemplated by said act. The
6—23—1915
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act referred to is a general one, providing in substance that appro-
priations made by the Commonwealth after the date of its passage
to benevolent, charitable, philanthropic, educational, or eleomosynary
institutions, not wholly supported by the State and not under the
exclusive control and management thereof, for structures, erections,
or other permanent improvements of any kind, shall constitute non-
interest bearing liens on the real estate of such institutions.

The act expressly provides for the obtaining by the Auditor General
of complete descriptions of the real estate; the filing by such officer
with the Prothonotaries of the respective counties of the liens in
question; their payment out of the proceeds of sales of the real
estate against which they have been filed, and their satisfaction,
ete.

No attack has been made within the knowledge of this Department,
upon the constitutionality of this act, and so far as this Department,
and so far as your Department is concerned, it is of course assumed
to be constitutional until declared unconstitutional by a court of
competent jurisdiction.

In this connection, however, reference may be made to the opinion
of our Supreme Court in the case of Booth & Flinn, Ltd. vs. Miller, 257
Pa. 297. ,

Prior to the approval of the general Act of 1911, it had been the
legislative practice for some years to attach to each appropriation
to private charitable institutions, a legislative condition to the effect
that the amount appropriated should be a non-interest bearing
lien on the premises of the institution for the use of the Common-
wealth. At the legislative session of 1909, an appropriation with a
condition of this kind was made to the Western Pennsylvania Hos-
pital, a corporation which had been in existence for some time.

In December, 1910, the hospital issued a number of bonds, payable
in three years after date, and as security for said bonds, executed
and delivered a mortgage covering its real estate in the city of.
Pittsburgh. The question arose whether in view of the condition
attached to the appropriation, which appropriation was duly ac-
cepted by the hospital, the bonds and mortgage given to secure the
same, were a first lien on the property. It was contended that the
bonds were not a first lien because of the prior lien created in favor
of the Commonwealth by the said appropriation -Act of 1909.

The court below held that the part of the appropriation act creat-
ing the lien was unconstitutional, because (1) it contained more than
one subject, and (2) was a local or special law authorizing the
creation of a lien.

Upon appeal to the Supreme Court, the judgment of the Court
of Common Pleas was reversed, and it was held in an opinion by Mr.
Justice Mestrezat that the title of the act was sufficient and that
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Section 7 of Article III of the Counstitution, prohibiting, inter alia,
the enactment of local or special laws, authorizing the creation of
liens, did not apply to liens in favor of the State.

In the light of this decision, it would seem that any attack upon
the constitutionality of the general Act of 1911, would probably fail.
I, therefore, beg to advise you that in my opinion it is your duty to
follow the provisions of the act and forthwith transmit to the Pro-
thonotaries of the proper counties, your certificates, setting forth
the amount of such appropriations, the location, and full description
of the real estate, the fact of the acceptance of the appropriations
by the various institutions, and the date of approval thereof by the
Governor.

Very truly yours,

JNO. C. BELL,
Attorney General.
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OPINIONS TO THE STATE TREASURER.

STATE SCHOOL FUND.

Under sections 2701 to 2706 of the School Code of May 18, 1911, P. L. 309, the
corpus of the State School Fund consists of: (1) 80 per centum of the net receipts
and proceeds from the forest reservations; (2) all State water powers and water
rights; (3) all real estate owned by the Commonwealth, not used for other public
purposes; (4) all escheated estates; and (5) all other property or money which
shall in any way accrue to such fund, whether by act of assembly, devise, gift or
otherwise. This last source of revenue includes all interest money belonging to
the school fund paid by the State depositories in which it is deposited; such inter-
est is to be added to the corpus,; and any portion of the income from investments
made with the school fund, not used for the purposes of the act, shall be added
annually to the corpus.

The phrase ‘80 per centum,” in section 2701, applies only to the net receipts and
proceeds derived from forest reservations. In ascertaining such net receipts and
proceeds, there should be deducted the costs and expenses of protecting and im-
proving the lands as provided by the Act of April 15, 1903, P. L. 201, but not the
total expenses of maintaining the Department of Forestry.

All ‘money received by the Secrétary of Internal Affairs for lands of the Common-
wealth granted to private owners and paid into the general fund of the State
Treasury should be credited to the State School Fund.

The proceeds of escheats, adjudicated subseguently to May 18, 1911, the date of
the approval of the School Code, should be credited to the State School Fund.

Control and management of the funds and property, rentals, income, interest
and investment thereof, and the separation of accounts of principal and income by:
the State Treasurer, considered.

Construction of sections 2701 to 2706 of the Code.

Office of the Attorﬁey General,
‘ Harrisburg, Pa., January 6, 1913.

Hon. C. F. Wright, State Treasurer, Harrisburg, Pa.

Sir: This Department is in receipt of your request for a construc-
tion of sections 2701 to 2706, constituting Artiele 27 of the School
Code, approved May 18, 1911, (P. L. 309), and relating to the “State
School Fund.”

The fundamental and primary purpose of these sections is the
creation of a permanent State School Fund, which fund is to be
under the control and management of the State Board of Education,
and the income of which fund is to be expended by said Board
“towards equalizing the educational advantages of the different parts
of this Commonwealth * * * and to further and promote educa-

Y {87)
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tion in the conversation of natural resources, and education in
forestry, agriculture and other industrial pursuits in the public
schools of this Commonwealth.”

Section 2701 reads as follows:

“Eighty per centum of the net receipts and proceeds
derived in any way from, or on account of, the forest
reservations, now or hereafter acquired by this Common-
wealth, together with all water-powers and water-rights
belonging to this Commonwealth in the streams, rivers,
lakes, or other waters of this Commonwealth, and all
real estate owned by this Commonwealth which is not
used for State or other public purposes, all escheated
estates in this Commonwealth, and all other property or
money which shall in any way accrue to such fund,
whether by act of assembly, devise, gift, or otherwise,
shall belong to and constitute a fund, to be known and
designated as ‘The State School Fund of Pennsylvania,’
which is to be maintained as herein provided: Provided,
however, That the forest reservations shall continue to
be wholly under the control of the State Forest Reserva-
tion Commission, as now provided by law.”

The proper construction of this section is not free from difficulty.
It might be contended, with some force, that the phrase “eighty
per centum” is intended to he carried through the section, and that
the fund is to be constituted of eighty per centum of the net re
ceipts and proceeds derived from the various sources therein men-
tioned.

I am of opinion, however, that under a proper construction of the
section, the corpus of the fund is to consist of,

First: Eighty per centum of the net receipts and proceeds derived
from the forest reservations of the Commonwealth now owned, or
hereafter acquired by it.

Second: All water-powers and water-right belonging to the Com-
monwealth in the streams, rivers, lakes or other waters thereof.

Third: AIl real estate owned by the Commonwealth which is not
used for State or other public purposes.

Fourth: Al escheated estates in the Commonwealth,

Fifth: “All other property or money which shall in any way accrue
to such fund, whether by act of assembly, devise, gift or otherwise.”

Aside from a literal construction of the phrase “together with”
preceding all the designations of the sources from which the fund
is to be derived, except the first, it is to be observed that the last
specified source is “all other property or money which shall, in any
way accrue to such fund * * * by devise, gift or otherwise,” and
it is certainly clear that the Legislature intended that the whole
amount, and not merely eighty per centum, of any gift or devise,
should accrue to the fund. ‘
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This provision is coupled with the preceding provisions relative
to water-powers and water-rights, real estate owned by the Common-
wealth but not used for public purposes, and escheated estate. You
are therefore advised that the phrase “eighty per centum” applies
only to net receipts and proceeds derived from forest reservations.

Under the Act of April 15, 1903, it is provided that all proceeds
derived from the forest reservations shall be paid into the State
Treasury and there held as a special fund for the purposes of assisting
in defraying the necessary expenses of protecting and improving
forestry reservations, or for the purchase of additional land. The
amount to be credited to the State School Fund is eighty per centum
of the “net receipts and proceeds derived in any way from, or on
account of the forest reservations.”

In ascertaining the net receipts and proceeds there should be
deducted from the gross receipts and proceeds the costs and expenses
of protecting and improving the lands, but not the total expenses of
maintaining the Department of Forestry.

The second and third component part of the fund, viz: water-
powers and water-rights, and real estate owned by the Commonwealth
but not used for public purposes, may, for the purposes of this
opinion, be treated together. There is nothing in the school code
to indicate that the Legislature intended to repeal existing legisla-
tion relative to the granting of warrants of survey and patents for
lands, the title to which remains in the Commonwealth.

Without undertaking to pass, at this time, upon the question of
whether the water-powers and water-rights referred to in this section
relate only to water-powers and water-rights in the public and navi-
gable rivers and streams, the title to the beds of which remains in
the Commonwealth, it is sufficient for our présent purpose to say that
all sums of money received by the Secretary of Internal Affairs for
lands of the Commonwealth granted to private owners, and under
the present practice, paid into the general fund of the State treasury,
should be credited by you to the State School Fund.

With regard to the fourth source from which the fund is to be
derived, viz: all escheated estates in this Commonwealth, you are
advised that all moneys paid into the State Treasury by the Auditor
General, as the proceeds of escheats of real or personal property,
are to be credited by you to the State School Fund. The school code
is not retroactive, and, as any proceedings in escheat were in progress
at the time the act now under discussion was approved, it becomes
necessary to fix some line by which the payments from the Auditor
General’s Department into the State Treasury, as the proceeds of
escheated estates which are to be credited to the State School Fund,
may be divided from these which are to be credited to the general
fund in the State Treasury. Of course, the title of the Commonwealth
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to escheated estates vests at the date of the death of the owner of
the property which escheats, or at the date of the happening of the
event which gives rise to the escheat in other cases.

But there is no ascertainment of the rights of the Commonwealth
until the adjudication by a court of competent jurisdiction of the
fact that certain property has escheated. The date of such adjudica-
tion is easily ascertainable in each case, and you are therefore advised
that in all cases where the adjudication of the escheat has been made
subsequent to May 18, 1911, the date of the approval of ‘the act, the
proceeds of the escheat are to be credited to the State School Fund.

The fifth component element of the fund, viz., appropriations made
hereafter by acts of assembly, or devises and other gifts, requires
no detailed discussion. It is apparent from what has been said,
that this State School Fund may be composed of both real and
personal estate, and it is provided in Section 2702 that “all real and
personal property belonging to the State School Fund shall be wholly
under the control and management of the State Board of Education.”

By Section 2704 it is provided that

“The State Board of Education may also lease, sell
or otherwise dispose of any of the real estate, securities
or other property belonging to the State School Fund,
and invest the proceeds thereof in compliance with this
act.”’

The next subject requiring attention is the custody of the State
School Fund. By section 2702 it is provided that:

“All net receipts derived in any way from or on ac-
count of the State Forest Reservations, or from or on
account of any real or personal property belonging to
the State School Fund, and all other moneys accruing
to said fund, shall always be promptly paid to the State
Treasurer, and kept by him in a separate account, sub-
ject to the disposal of the State Board of Education, as
herein provided.”

Section 2703 evidently contemplates that all proceeds from sales
of real estate, etc., shall be received by the State Treasurer, for the
section refers, inter alia, to “all proceeds from the sales of real estate
received by the State Treasurer.”

With reference to the funds thus directed to be kept in a separate
account, it is further directed in Section 2702 that:

“The State Treasurer shall deposit said funds in the
properly authorized depositories for State funds, and
shall add to such funds the interest received from jthe
depositories for the use of the same * * * * The
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State Treasurer and his bondsmen shall be responsible
for the safe keeping of and accounting for said funds, in
the same manner and under the same penalties as for
the safe keeping of and accounting for the other funds
of this Commonwealth.”

We next take up the question of the production of the income from
the fund, other than the interest payable thereon by the depositories,
already referred to, and directed to be added to the funds kept in
said separate account.

By Section 2703 it is enacted that:

“The State Board of Education shall promptly invest
and keep invested as constantly as possible, to the best
advantage of the State School Fund, all receipts derived
from or on account of the State Forest Reservations,
and all proceeds from the sale of real estate received
by the State Treasurer, together with all appropriations,
devises, gifts and other receipts for this purpose, as a
permanent State School Fund, whose income only may
be expended.”

In the latter part of this section, the bonds in which such in-
vestments may be made are specified and it is directed that all such in-
vestments must be first approved by the Auditor General. The
method of withdrawing funds for investment or reinvestment is
prescribed in Section 2705, as follows:

“So much of the State School Fund as is to be invested
or reinvested in any securities * * * * shall be
paid out by a proper order authorized by the State
Board of Education, and signed by the president and
secretary thereof, drawn on the State Treasurer on said
funds, which order shall first be approved by the Auditor
General.”

To the end that the income of the fund may be expended for the
purposes specified in the act, it is also provided in said Section 2705
that so much of the income as may be used for any of the purposes
of the act shall be paid out of the State Treasury in the same manner
as is specified with reference to the payment of such part of the
corpus as is to be invested at any particular time.

By Section 2704 it is provided that any portion of the income
not used for the purposes of the act shall be annually added to the
principal of said State School Fund.

Section 2700 provides that:

“Phe State Treasurer shall report to the State Board
of Education, at such times as said board requests, the
condition of said fund, and shall in his annual report
make an itemized statement of the receipts, disburse-
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ments, and amount on hand of said school fund and its
income. The State Board of Education shall annually
make to the Governor and to the Auditor General a
complete detailed report of the condition of said fund,
including its receipts, expenditures and investments.”

The sections of the act now under discussion seem to be somewhat
contradictory in so far as the matter of the disposition of rentals
arising from real estate belonging to the State School Fund is con-
cerned.

In section 2702 it is provided that all net receipts, derived in
any way from or on account of any real or personal property belong-
ing to the fund, shall be promptly paid to the State Treasurer and
kept by him in the separate account above referred to, whilst section
2704 provides that:

“The State Board of Education is hereby authorized
to use so much of the interest, rentals and other income
of the said school fund as it deems wise,” etc.

Taking into consideration the general purpose of the legislation,
you are advised that any rentals received by the State Board of
Education from real estate belonging to the 1State School Fund,
should be paid into the State Treasury and credited to said separate
account of the corpus of the fund. If any case should arise in the
future requiring the modification of this conclusion, by reason of any
special circumstances or facts, the matter can then be disposed of
on the concrete state of facts arising.

By section 2702 it is also enacted that

“All income derived from any investment of the State
Schbool Fund shall be paid to the State Treasurer and
kept deposited as herein provided, in a separate ac-
count-subject to the order of the State Board of Educa-
tion.”

It will, therefore, be necessary for you as State Treasurer, in the
Fund, and of the interest received thereon from the depositories
in which the same may be deposited, which interest, as above stated,
proper performance of your duties under this act, to open two sep-
arate accounts in the books-of your Department, in the first of
which should be kept an account of the corpus of the State School
is to be added to the fund; and in the other should be kept an ac-
count of the income derived from any investments made by the
State Board of Education of any portion or portions of the corpus
of the fund. The necessity for this second account is apparent when
it is noted that the income, and the income alone, may be used and
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expended by the State Board of Education for the purposes specified
in the act, and that any income not expended shall be annually
added to the principal of the fund.
' Very truly yours,
J. E. B. CUNNINGHAM,
Deputy Attorney General.

CO-OPERATIVE AGRICULTURAL EXTENSION WORK.

The State Treasurer should pay to State College the Federal appropriation for
agricultural extension work.

Office of the Attorney General,
Harrisburg, Pa., September 24, 1914.

Hon: Robert K. Young, State Treasurer, Harrisburg, Pa.

Sir: This Department is in receipt of a communication from your
Department under date of September 8 1914, stating that you, as
Treasurer of the State of Pennsylvania, are in receipt of a warrant
of the Treasurer of the United States, payable to your order, in
the sum of $5,000, in payment of a semi-annual installment, due
July 1, 1914, to the State of Pennsylvania out of the appropriation
made to the several States by the Act of Congress approved May
8, 1914, entitled “An act to provide for co-operative agricultural
extension work between the agricultural colleges in the several States
receiving the benefits of an Act of Congress approved July 2, 1862,
and of acts supplementary thereto, and the United States Depart-
ment of Agriculture,” and asking to be advised whether you should
pay this money over to the Treasurer of Pennsylvania State College
without further specific action on the part of the Legislature of
Pennsylvania. ‘

This appropriation seems to be a federal appropriation of the
same general character as the appropriations referred to in an
opinion given by this Department to one of your predecessors in
office under date of July 14, 1909, (Report of Official Opinions of
the Attorney General of Pennsylvania, 1909-1910, page 87); to which
opinion you are respectfully referred.

In said opinion reference is made to the appropriations made
from time to time out of the proceeds of the public lands for the
more complete endowment and support of the colleges established
under the provisions of an Act of Congress approved July 2, 1862,
the leading object of which, it was enacted, should be to teach such
branches of learning as are related to agriculture and the mechanic

arts.
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The appropriation now under discussion is made for the purpose
of inaugurating and maintaining co-operative agricultural extension
work between such agricultural colleges and the United States De-
partment of Agriculture. This agricultural extension work is to
consist of the giving of instruction and practical demonstrations in
agriculture and home economics to persons not attending or resident
in such colleges, and imparting to such persons information on
said subjects through field demonstrations, publications and other-
wise.

It is expressly provided in section 5 of the act of Congress of
May 8, 1914, that no part of the moneys therein appropriated shall
be applied to the purchase, erection, preservation or repair of any
building or buildings or the purchase or rental of lands or any college-
course, teaching, lectures in colleges, promoting agricultural trains
or any other purpose not specified in the act.

T assume that the assent of the Governor to the provisions of the
act has been given, as required by section 3 thereof, and that satis-
factory plans for the work to be carried on under the act have been
submitted by the proper officials of said college to, and approved by,
the Secretary of Agriculture.

The general plan for the distribution of the appropriation by the
federal officials to the proper agricultural colleges through the agency
of designated state officials, established in the case of the.appropria-
tions referred to in the above mentioned opinion, has been followed
in the act now under discussion, with one exception hereinafter re-
ferred to.

It was held in the former opinion that Pennsylvania State College
is an agricultural college entitled to receive the benefits of the
above mentioned act of Congress approved July 2, 1862, and the
acts supplementary thereto, and that the State ‘Treasurer of the
Commonwealth of Pennsylvania, when performing the duties imposed
upon him by the appropriation acts therein referred to, is acting in
the capacity of an agent or representative of the Federal Government
rather than solely in his capacity as State Treasurer, and that said
appropriations may, therefore, be paid over to the Treasurer of Penn-
sylvania State College by the State Treasurer without violating the
Act of Assembly of May 11, 1909, P. L. 519, making it a misdemeanor,
inter alia, for the State Treasurer to pay any money out of the State
Treasury except in accordance with the provisions of the Act of
Assembly specifying the amount and purpose of the expenditure.

In my judgment these general conclusions are applicable to the
present inquiry.

The Act of Congress of August 30, 1890, relative to the payment
of the appropriations referred to in said former opinion, provided
that the sums of money thus appropriated to the states and territories
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should be annually paid “to the state or territorial treasurer or to
such other officer as shall be designated by the laws of such state
or territory to receive the same, who shall, upon the order of the
trustees of the college, * * * * Tmmediately pay over said sums
to the treasurers of the respective colleges or other institutions en-
titled to receive the same, and such treasurer shall be required to
report to the Secretary of Agriculture and to the Secretary of the
Interior on or before the first day of September of each year a de-
tailed statement of the amount so received and of its disbursements.”

Under the above quoted language, the treasurers requird to make
the report to the Secretary of Agriculture were the treasurers of
the colleges receiving the appropriation through the agency of the
State Treasurer.

The Act of Congress now under consideration provides, in section
4, as follows:

“Section 4. That the sums' hereby appropriated for
extension work shall be paid in equal semiannual pay-
ments on the first day of January and July of each year
by the Secretary of the Treasury.upon the warrant of
the Secretary of Agriculture, out of the Treasury of the
United States, to the treasurer or other officer of the
State duly authorized by the laws of the State to receive
the same; and such officer shall be required to report to
the Secretary of Agriculture on or before the first day of
September of each year, a detailed statement of the
amount so received during the previous fiscal year, and
of its disbursement, on forms prescribed by the Secretary
of Agriculture.” ‘

This act omits the provisions that the State Treasurer shall, upon
order of the trustees of the proper college, pay over said sums to
the college treasurer, and imposes upon the State Treasurer, instead
of upon the college treasurer, the duty of reporting to the Secretary
of Agriculture “a detailed statement of the amount so received during
the previous fiscal year and of its disbursement on forms prescribed
by the Secretary of Agriculture.”

As you say in your communication, it is manifestly impossible
for you to make the statement above referred to upon your own per-
sonal knowledge and, on the other hand, it is equally impossible
for you to disburse the money except by turning it over to the
treasurer of the proper agricultural college.

This Department has no knowledge of the “forms prescribed by
the Secretary of Agriculture,” but, in view of the further provision
of the act requiring each college receiving a part of the appropria-
tion to make a detailed report to the Governor of the State “of its
operations in the direction of extension work as defined in this act,
including a detailed statement of receipts and expenditures from

7
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all sources for this purpose, a copy of which report shall be sent to
the Secretary of Agriculture and to the Secretary of the Treasury
of the United State,” it would seem that the report, required from
you as state treasurer, if based upon the report and detailed state-
ment thus furnished by the proper college officials, would be within
the legislative intent of the act, and you are accordingly so advised.
Taking into consideration that the present act and the former
acts herein referred to all relate to the same general subject matter
and provide for the distribution of these federal appropriations by
the same general plan, I beg to further advise you that, in my opinion,
upon the filing of a proper order of the trustees of Pennsylvania State
College directing you to pay the said sum of $5,000 to the treasurer of
said college, you should forthwith pay over the same to such treasurer
and should follow the same procedure in disposing of subsequent
installments of this appropriation. as the same may be received by
you, from time to time, from the Federal authorities.
Very truly yours,

JOHN C. BELL,
Attorney General.



OPINIONS TO THE SECRETARY OF THE COMMON-
WEALTH.

97)
7—23—1915



OFTFICIAL DOCUMENT, No. 23.

OPINIONS TO THE SECRETARY OF THE COMMONWEALTH.

ELECTIONS—JUDGE LUZERNE COUNTY.

The candidates for Judge of the Court of Common Pleas of the 11th District
(Luzerne County) are to be nominated by the filing of nomination papers with
the Secretary of the Commonwealth, who will certify them to the County Commis-
sioners of Luzerne County for printing on the official ballot,

Office of the Attorney General,
Harrisburg, Pa., August 26, 1913.

Hon. Robert McAfee, Secretary of the Commonwealth, Harrisburg,
Pa.

This Department is in receipt of your letter of August 25th, asking,
in effect, to be advised whether the names of candidates for. nomina-
tion to the office of Judge of the Court of Common Pleas of the 11th
Judicial District (Luzerne County) are to be certified by you to the
proper county commissioners for printing upon the official non-
partisan primary ballots to be used at the approaching fall primary
on September 16th, or whether the names of all candidates filing
proper petitions are to be certified by you to the county commis-
sioners prior to the approaching municipal election on November 4,
1913, under the provisions of Section 15 of said non-partisan primary
law approved July 24, 1913, to the end that the same may be printed
upon the official ballots to be used at said municipal election.

The material facts upon which your inquiry is based are as follows:
On July 21, 1913, the Governor approved an act providing for an
additional law judge of the several courts of the 11th Judicial Dis-
trict. As this act was approved more than two months before the
municipal election of 1913, provision was made for an appointment
by the Governor to said office until the first Monday of January,
1914, and for the election at the municipal election. which will be
held on November 4, 1913, of a person to fill said office for the full
term of ten years, beginning on said first Monday in January next
succeeding said election.

Your inquiry relates to the manner in which candidates for the
full term of ten years are to be nominated under existing legislation.
Under the 4th and 5th sections of the non-partisan primary Act of
July 24, 1913, the general plan for securing the printing of the

(99)
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names of the candidates for the office of judge, upon the official
non-partisan primary ballot is by the filing of a petition with the
Secretary of the Commonwealth for the certification of the name of
the candidate to the county commissioners of the proper county. This
petition in the case of a candidate for the office of judge of a
judicial district must be filed with the Secretary of the Common-
wealth at least four weeks prior to the primary, or, in the present
year, not later than August 19th, and this petition cannot be cir-
culated prior to sixty days before said last day upon which it may
be filed.

In my opinion the approval of the said Act of July 21, 1913, created
an original vacancy in the office of additional law judge in the 11th
Judicial District. The vacancy thus arising is the only vacancy in
a judicial office to be filled at the approaching municipal election in
said district. This vacancy arose, happened or occurred on the date
of the approval of the act, to wit, July 21, 1913, which date was less
than thirty days prior to the last day for filing petitions for the
printing of the names of candidates on the official non-partisan prim-
ary ballot to be used at the fall primary on September 16th, viz,
August 19th. The non-partisan primary ballot law provides for
different general classes of vacancies:

1. Where a nomination petition has been filed and the candidate
named therein dies before the printing of the non-partisan primary
ballot.

2. Where, after the primary, and before the succeeding election,
a candidate nominated pursuant to the provisions of the act dies
or becomes disentitled to have his name printed on the ballot for
the election.

3. “Whenever an office within the provisions of this act is to be
filled at a regular or special election because of the prior happening of
a vacancy in such office, nominations of candidates for such office
for such election shall be made as follows.”

The case now under discussion comes, in my opinion, within the
third class of vacancies above mentioned. The office in question
is to be filled at the regular municipal election to be held on November
4, 1913, because of the approval of said act by the Governor upon
July 21, 1913.

We must therefore look into the further provisions of Section 15
to ascertain how the nominations for the office in question are to
be made. Said section further provides:

“If such vacancy is to be filled at a regular election,
or at a special election to be held at the same time as a
regular election, and if such vacancy happened not less
than thirty days prior to the last day for filing nomina-
tion petitions for the office for the regular primary ante-
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cedent to such election, nominations shall be made at the
primary preceding such election, in the same manner
that candidates for the same office are nominated, under
the provisions of this act, when there has been no ante-
cedent vacancy occasioning the election.

In all other cases within the purview of this section,
candidates for such office shall be nominated, with the
same effect, as though nominated at a primary, by the
filing of nomination petitions on behalf of and affidavits
by such candidates, in the manner and form and accord-
ing to the directions hereinbefore provided in sections
four and five of this act with respect to getting the
name of a candidate for such office printed upon the
ballot for the primary, varied in so far as may be neces-
sary to fit the different purpose. Any number of candi-
dates may be so nominated. Such nomination peti-
tions and affidavits shall be filed the same length of
time prior to the election as corresponding nom-
ination petitions are required to be filed before a prim-
ary, and shall be filed in the same office; and the same
proceedings shall be had with respect thereto, with rela-
tion to the election, as herein provided with respect to
a primary; Provided, however, Said nomination peti-
tions shall not be deemed to be filed too late if filed
within ten days after such vacancy happened.”

The vacancy in question having happened less than thirty days
prior to the last day for filing nomination petitions, nominations
cannot be made at the primary in the same manner that candidates
are nominated when there has been no antecedent vacancy occassion-
ing the election. This case is, however, a case “within the purview
of the section,” and candidates must be nominated in accordance
with the method provided for in the second paragraph of the above
quoted portion of the act. The reason for the distinction is evident.
Where the vacancy occurs more than thirty days before the last day
for filing petitions, a full opportunity is afforded for the circulation
and filing of petitions, but where the vacancy arises less than thirty
days before the last day for filing petitions, it was deemed necessary
by the Legislature to provide an exceptional method for securing the
printing of the names of candidates upon the official ballots for
the ensuing November election.

You are accordingly advised that no names should be certified by
you for printing upon the official non-partisan primary ballot to
be used at the approaching fall primary on September 16, 1913, as
the names of candidates for the office in question, and that candidates
for this office are to be nominated by the filing of nomination peti-
tions on behalf of and affidavits by each candidates with you, at
least four weeks prior to November 4, 1913, which petitions shall not
be circulated prior to sixty days before said last day on which they
are to be filed, and which are to be varied in so far as may be neces-
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sary to fit the purpose. The names of all candidates filing proper
petitions with you under the provisions of the third paragraph of
Section 15 of said non-partisan ballot law, are to be certified by
you to the proper county commissioners for printing upon the official
ballot to be used at the municipal election on said 4th day of Novem-

ber, 1913.
Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

NON-PARTISAN PRIMARYX.

Under section 13 of the Non-Partisan Primary Act of July 24, 1913, (Act 457),
any candidate to an office, for which but one person is to be elected, receiving a
number of votes greater than one-half of the votes cast for such office and also
greater than one-half of the ballots cast in the district, shall be the sole nominee
therefor. The phrase “greater than one-half of the number of ballots cast in the
political district or division,” is equivalent to greater than one-half of the number
of electors participating, regardless of whether they cast both party and non-
partisan ballots or non-partisan ballots alone.

A certificate from the county commissioners to the Secretary of the Common-
wealth, setting forth the total number of electors who cast valid ballots at the
primary, is necessary to determine the result. In the absence of such certificate,
the Secretary should certify to the county commissioners the names of the candi-
dates shown by the returns to have received the highest and next highest number of
votes, since any candidate claiming the right as sole nominee has the burden of-
establishing the facts necessary therefor.

Office of the Attorney General,l
Harrisburg, Pa., September 30, 1913.

Hon. Robert McAfee, Secretary of the Commonwealth, Harrisburg,
Pa.

Sir: This Department is in receipt of your communication of Sep-
tember 29th, 1913, asking to be advised: “As to how the total number
of ballots cast in a judicial distriet under the 13th Section of the
Non-partisan Primary Act is to be determined.”

In reply you are advised that the general purpose of the act of
July 24, 1913, (P. L..... No. 457), regulating the nomination and
election, inter alias, of all judges of courts of records, contemplates
the certification by you to the county commissioners of the proper
county of candidates equal in number to twice the number to be
elected at the succeeding election, but by the proviso to Section 13
of said act, it is enacted:
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“That whenever, at any primary, any candidate for
nomination to any of the aforesaid offices to which but
one person is to be elected at the succeeding election
shall receive a number of votes greater than one-half
of the total number of votes cast for such office at such
primary and greater than one-half of the mumber of
ballots cast in the political district or division within
which the nomination is to be made, such candidate
shall be the sole nominee for such office; and his name
and none other shall be printed as candidate for such
office upon the official ballots for use at such succeeding
election.”

In the opinion of this Department, the phrase “greater than one-
half of the number of ballots cast in the political district or division”
is equivalent to greater than one-half of the number of electors who
participated in the primary in question, regardless of the fact
whether such electors cast both party and non-partisan ballots, or
non-partisan ballots alone, provided, of course, such electors cast a
valid ballot, i. e, a ballot which could legally be counted for any
office for which nominations were to be made.

As we understand the situation, you are in doubt as to the proper
method of determining whether any of the candidates for the office of
judge of the court of common pleas in the counties of Bucks and
Lehigh has received a number of votes greater than one-half of the
number of ballots cast in these respective counties. You now have
returns from the county commissioners of each of said counties show-
ing the total number of votes cast for each candidate for said office
and from these returns you can readily ascertain whether any can-
didate has received more than one-half of the total number of votes
cast “for such office at such primary”; and, in addition, you have a
certificate from the commissioners of Bucks County showing the
total number of votes cast in said county for each office to be filled
at the ensuing election, from which certificate it appears that there
were more votes cast for candidates for nomination to the office
of judge of the court of common pleas than for any other office.
There is, however, no certificate from the commissioners of either of
said counties on file in your Department purporting to set forth
the total number of electors who cast valid ballots at the primary
in question. A certificate of this character is, in the opinion of this
Department, necessary, in order that you may determine the second
question arising under .said proviso, namely, whether any of the
candidates for said office received “more than one-half of the number
of ballots cast in the political district or division.”

You are, therefore, advised to request the county commissioners of
Bucks and Lehigh Counties to certify to you the number of valid
ballots cast by the electors who participated in the primary  in

question.
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Upon the receipt of such certificate you will be able, from the
returns which will then be on file in your Department, to ascertain
whether any one of the candidates for the office of judge of the court
of common pleas in said counties has received not only more than
one-half of the total number of votes cast for that office, but also more
than one-half of the number of ballots cast in the political district
or division within which the nomination was made, to wit: the proper
judicial district. We may add that, in the absence of such certifi-
cate or return from the county commissioners, it would be your duty,
acting upon the returns now before you, to certify to the county
commissioners the names of the candidates shown by the returns
to have received the highest and next highest number of votes for
the office in question, for any candidate who claims the right to have
his name certified as the sole nominee, has the burden of establishing
the facts necessary to bring himself within the proviso above quoted.

Very truly yours,
J. E. B. CUNNINGHAM,
First Deputy Attorney General.
JOHN C. BELL,
Attorney General.

KEYSTONE PARTY.

The Keystone party, at the general election in 1912, having had a candidate who
polled 2 per centum of the largest vote in each of ten counties and a total vote of
2 per centum of the largest entire vote cast in the State for any elected candidate,
is a political party as defined by section 2 of the Direct Primaries Act of July 12,
1913, P. L. 719, and cannot make its nominations by nomination papers.

Office of the Attorney General,
Harrisburg, Pa., January 14, 1914.

Hon. Robert McAfee, Secretary of the Commonwealth, Harrisburg,
Pa.

Sir: This Department is in receipt of your communication of No-
vember 20th, 1913, asking to be advised whether a certain nomina-
tion paper presented to you, nominating J. C. Gordon Foster for the
office of representative in the general assembly, from the Second Rep-
resentative District of the County of Philadelphia, should be received
and filed by you. .

As I understand the facts, this paper is presented under the pro-
visions of the Act of July 9, 1897, (P. L. 223) and by means of this
paper it is sought to have the name of the candidate therein men-
tioned printed upon the official ballot to be used at the general elec-
tion which will be held in November, 1914.
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It is stated upon the face of the paper that the electors signing
the same are members of the Keystone Party.

The question arises, therefore, whether the members of the Key-
stone Party in said legislative district are entitled to nominate a
candidate for said office by means of nomination papers. . Candidates
for the office of, inter alia, member of the State House of Representa-
tives, are to be nominated on the third Tuesday of May, 1914,,11ﬁdér
the provisions of the act of July 12, 1913, (P. L. 719), popularly
known as the “Direct Primaries Act,” and the names of those duly
nominated will appear upon the official ballot to be used at the gen-
eral election in November, 1914.

The above mentioned Primary Act provides a comprehensive system
for the making of nominations by political parties to elective public
offices, but it is provided in the first section thereof, that nothing
therein contained “shall prevent any body of electors not constituting
a political party from nominating candidate by nomination papers,
as is now or may hereafter be provided by law.” ‘

By Section 2, political parties in the State and in the counties of
the State are defined as follows: ’

“Any party or body of electors, one of whose candi-
dates at the general election next preceding the primary
polled in each of at least ten counties of the State not
less than two per centum of the largest entire vote cast
in each of said counties for any elected candidate, and
polled a total vote in the State equal to at least two per
centum of the largest entire vote cast in the State for
any elected candidate, is hereby declared to be a po-
litical party within the State, and shall nominate all
its candidates for any of the offices provided for in this
act, and shall elect its delegates and alternate dele-
gates to the National convention, State committeemen,
and also such party officers, including members of the
National committee, as its rules provide shall be elected
by a vote of the party electors, in accordance with the
provisions of this act. ]

Any party or body of electors, one of whose candi-
dates at either the gemeral or municipal election pre-
ceding the primary polled at least five per centum of
the largest entire vote cast for any elected candidate
in any county, is hereby declared to pe a political party
within said county; and shall nominate all its candi-
dates for office in such county, and in all political dis-
tricts within said county, or of which said county forms
a part, and shall elect such party officers as its rules
provided shall be elected therein by a Yote of th9 party
electors, in accordance with the provisions of this act.”

Tt is to be noticed that the section just quoted makes a clear dis-
tinetion between political parties in the State and political parties
in a county, in that the vote by which the question of whether a
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body of electors constitutes a political party in the State is to be
tested in the vote at the general election, next preceding the primary
in question, whilst the vote by which the gquestion whether a body
of electors constitutes a political party in a county, is to be tested,
is the vote at either the general or muncipal election, preceding the
primary in question.

Having regard to the character of the office in question, I am
of opinion that the election to be considered in determining whether
the Keystone Party is entitled to make this nomination by nomina-
tion papers is the general election held in the year 1912..

From the returns of this election on file in your Department, it
appears that at the general election in 1912 the largest entire vote
cast in the State for any elected candidate was cast for Honorable
Archibald W. Powell, who was elected to the office of Auditor Gen-
eral, and received; upon all tickets, 621,234 votes, two per centum
of which would be 12,425 votes.

At this election Honorable William H. Berry was the candidate
of the Keystone Party for the office of State Treasurer, and received
at said election, under that particular party name alone, 36,927 votes.
It further appears that the said Hon. William N. Berry in each of
the more than ten counties of the State, received at said election votes
to the number of more than two per centum of the largest entire
vote cast in each of said counties for the said Hon. Archibald W.
Powell.

It therefore follows from an examination of these returns that
the Keystone Party had a candidate at the general election in 1912,
who polled, in each of at least ten counties of the State, not less than
two per centum of the largest entire vote cast in each of said coun-
ties for any elected candidate, and polled a total vote in the State
equal to at least two per centum of the largest entire vote cast in
the State for any elected candidate.

Under the express terms of the said State-wide Primaries Act of
1913, these facts constitute the Keystone Party a political party
within the State of Pennsylvania, and it must therefore make its
nominations in accordance with the pr0v1s10ns of that act and not
by nomination papers.

I am further of opinion that the word “Keystone” cannot be used
in nomination papers for the ensuing general election. Savage’s
Nomination, No. 3, 15 Pa. C. (. 508.

You are therefore advised to decline to receive or file the nomina-
tion paper in question,

Very truly yours,

JOHN C. BELL,
Attorney Qeneral.
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PUBLICATION CONSTITUTIONAL AMENDMENTS.

The Secretary of the Commonwealth must publish proposed amendments to the
Constitution which bave passed the General Assembly.

Office of the Attorney General,
Harrisburg, Pa., June 25, 1914,

Hon. Robert McAfee, Secretary of the Commonwealth, Harrisburg,
Pa.

Sir: This Department is in receipt of your communication under
date of June 15, 1914, directing attention to the fact that, at the
legislative session of 1913, two different joint resolutions, to-wit;
joint resolutions Nos. 2 and 6, proposing two separate and distinct
amendments to the same article and section of the Constitution,
namely Section 8 of Article IX, relating to debts of municipalities,
as amended by the electors of this Commonwealth in November, 1911,
were agreed to by a majority of the members elected to each house,
duly entered on their journals with the yeas and nays taken thereon
and are now on file in your office.
~ You ask to be advised whether, in view of the apparently conflict-
ing provisions of these proposed amendments and in view of the ap-
prehended difficulty in determining what the organic law of the Com-
monwealth would be in case both of these proposed amendments
should be passed at the legislative session of 1915 and adopted by
the qualified electors of the State, it is your duty to publish both
of the proposed amendments three months before the general election
of 1914 in at least two newspapers in every county in which such
newspapers shall be published.

One of the proposed amendments relates only to the City of Phila-
delphia and the other to the City and County of Philadelphia.

The original Section 8 of Article IX of the present Constitution
provided, in substance, that the debt of any county, city or other
municipality should never exceed seven per centum upon the assessed
value of the taxable property therein, and that no municipality should
incur any new debt or increase its indebtness to an amount exceeding
two per centum upon such assessed valuation of property without the
assent of the electors at a public election, but that any city, the
debt of which, at the time of the adoption of said Constitution, ex-
ceeded seven per centum of such assessed valuation, might be au-
. thorized by law to increase the same three per centum in the aggre:
gate at any one time upon such valuation.

By the amendment of 1911 to this Section of the Constitution, it
was provided, in substance, that any debt or debts, thereafter in-
curred by the City and County of Philadelphia for the construction
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and development of subways for transit purposes or for the construec-
tion of wharves and docks, or the reclamation of land to be used
in the construction of a system of wharves and docks as public im--
provements to be owned by said City and County and which yield
current net revenues in excess of the interest on such debt or debts
and of the annual installments necessary for their cancellation,
might be excluded in ascertaining the power of the City and County
of Philadelphia to become otherwise indebted, provided a sinking
fund for their cancellation should be established and maintained.

By said joint resolution No. 6, it is now proposed to further amend
Section 8 of Article IX, as thus amended in 1911, by striking out of
the specification of the debts which may be excluded, under certain
circumstances, in ascertaining the power of the City and County of
Philadelphia to become otherwise indebted, debts incurred for the
construction and development “of subways for transit purposes” and
by inserting a proviso to the effect that such indebtness shall not at
any time exceed, in the aggregate, the sum of twenty-five million dol-
lars for certain specified purposes and by also inserting a proviso
that the City and County of Philadelphia shall, at or before the time
of incurring certain indebtedness, provide for the collection of an an-
nual tax sufficient to pay the interest thereon and also the principal
thereof within fifty years from the incurring thereof.

By said joint resolution No. 2, it is likewise proposed to further
amend Section 8 of Article IX, as amended in 1911, inter alia, by
providing that the City of Philadelphia, upon certain conditions
therein set forth, may increase its indebtedness to the extent of three
per centum in excess of seven per centum upon the assessed value
of the taxable property therein for certain specific purposes, namely:
the construction and improvement of subways, tunnels, railways, ele-
vated railways and other transit facilities, the construction and im-
provement of wharves and docks and the reclamation of land to be
used in the construction of wharves and docks owned or to be owned
by said City. It is provided that such increase shall only be made,
however, with the assent of the electors at a public election. This
proposed amendment contains elaborate provisions with relation to
the deduction of certain credits in ascertaining the borrowing ca-
pacity of said City and also contains provisions relating to the is
suing of obligations maturing not later than fifty years from date
and with relation to the establishment of sinking funds, etec.

No attempt has been made herein to analyze the proposed amend-
ments with any degree of care or to construe their provisions be-
cause such action is unnecssary in disposing of your inquiry, but
it seems obvious that if both of these amendments should finally be
adopted by the people at the same time it would be somewhat diffi-
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cult to determine just what the people intended to provide in their
Constitution with reference to the power of the City and County of
Philadelphia to become indebted.

The apprehended confusion and difficulty, however, is a matter for
the consideration, in the first place, of the members of the House and
Senate at the legislative session of 1915, when the proposed amend-
ments will again be before the General Assembly for action by that
body, and, finally, of the qualified electors of the State in the event
that the amendments receive the approval of a majority of the
House and Senate at the ensuing session.

Your duty in the premises is clear. By Article XVIIT of the Con-
stitution, relating to future amendments of that instrument, it is
provided that

“Any amendment or amendments to this Constitution
may be proposed in the Senate or House of Repre-
sentatives; if the same shall be agreed by a majority
of the members elected fo each House; such proposed
amendment or amendments shall be entered on their
journals with the yeas and nays taken thereon, and
the Secretary of the Commonwealth shall cause the
name to be published three months before the next gen-
eral election in at least two newspapers in every county
in which such newspapers shall be published,” etec.

The article further provides for submission of the proposed amend-
ment or amendments to the General Assembly next afterwards
chosen and, if agreed to by a majority of the members elected to
each house, then for a second publication by you and, finally for
their submission to the qualified electors of the State at such time
at least three months after being so agreed to by the two houses
as the General Assembly shall prescribe.

In discussing the duties of the Secretary of the Commonwealth
with relation to amendments proposed to the Constitution our Su-
preme Court, in the case of Commonwealth vs. Griest, 106 Pa. 396,
said, at page 405:

“Tt will be observed that the duty of the secretary of
the Commonwealth follows immediately upon the entry
of the amendment on the journals of the two houses
with the yea and nay votes of the members. There is
no other action by any department of the state govern-
ment that is either required or allowed, prior to the
action of the secretary. And that action of the secre-
tary is prescribed in mandatory language, thus, ‘And
the Secretary of the Commonwealth shall cause the same
to be published,’ etec. He has no discretion in the
premises. His action does not depend upon any other
action whatever. It is his own, personal, individual
and official duty, imperative in its character, and of



110 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

the very highest and gravest obligation because it is
imposed by the constitution itself, and he ecan only
discharge that duty by literally performing its terms.
He cannot excuse himself for non-performance by set-
ting up advice, opinion or action of any other person,
organization or department, official or otherwise, for
the simple reason that the article of the constitution
which prescribes his duty does not allow it. There is
no opportunity for any, even the least, intervention, be-
tween the entry of the amendment on the journals and
the publication in the newspapers in the whole course
of the proceeding for the creation of the amendment.”

You are accordingly advised that it is your duty to publish, in
accordance with the provisions of Article XVIII of the Constitution,
the amendment proposed by joint resolution No. 2 of the sessions
of 1913 and also the amendment proposed by joint resolution No. 6
of the same session.

Very truly yours,

JOHN C. BELL,
Attorney General.
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OPINIONS TO THE COMMISSIONER OF BANKING.

BANKS OF DISCOUNT AND DEPOSIT.

‘Where the articles of association of a bank provide that its capital may be
increased from time to time as may be deemed expedient, subject to the Act of
May 13 1876, P. L. 161, the bank may, subject to the regulations of that act and
its amendment of May 3, 1909, P. L. 412, increase its capital stock to the amount
authorized, when it deems it expedient so to do, without complying with section 4
of the Act of May 13, 1876, P. I.. 161, or the Act of Feb. 9, 1901, P. L. 3, and
such increase may be made before the bank actually begins business.

Office of the Attorney General,
Harrisburg, Pa., July 17, 1913.
Hon. William H. Smith, Commissioner of Banking, Harrisburg, Pa.

Sir: Your favor of the 16th instant is at hand. You ask to be
advised whether a bank may increase its capital stock before it com-
mences business. The facts I understand to be as follows:

The Miners and Merchants Deposit Bank of Portage, Pa., incorpo-
rated June 5, 1913, under the Act of May 13, 1876, (P. L. 161), en-
titled: “An act for the incorporation and regulation of banks of
discount and deposit” and the amendment thereto of May 3, 1909,
(P. L. 412), provided in its articles of association that the capital
may be increased from time to time to $50,000. It, however, con-
~templated beginning business with a capital of $25,000. It appeared
that the shares were gver-subscribed and that the stockholders voted
to increase the capital to $40,000 before commencing business.

Section 4 of the banking Act of 1876, above referred to, provides:
and prescribes the contents of such notice.

“That before application shall be made under the
provisions of this act for the creation of any corporate
body with banking or discounting privileges, or for the
renewal of the charter or imcrease of capital thereof,
the person forming the same shall cause a notice of
such apphcatlon to be advertised in two newspapers
printed in the county in which such corporate body is
intended to be located, at least once a week, for three
months before such application shall be made, ete.”

énd prescribe the contents of such notice.

\ (113)
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Section 10 of the said act provides:

“That any corporation formed under this act may
provide in its articles of association for an increase of
its capital stock from time to time as may be deemed
expedient, subject however to the regulations of this
act; that only such maximum increase shall be allowed
as shall be provided for in the articles of association,
unless a majority of the stockholders shall formerly
certify in writing to the Auditor General their consent
to a greater increase.”

The Articles of Association of the Miners and Merchants Bank,
Portage, Pa., provide:

“The capital stock of the proposed corporation may
be increased from time to time as may be deemed ex-
pedient, subject to the regulations of the Act of May
13, 1876, hereinabove recited, and its supplements, to
the amount of $50,000.”

Section 4 of the act above referred to requires an advertisement
for three months of an intended application for the “creation,” “re-
newal,” or “increase of the capital” of the corporations formed un-
der said act, but Section 4 must be read in connection with Section
10, and when thus read it requires only such advertisement for an
increase of capital where the corporation has not provided in its
articles of association for such increase, or to an amount in excess
of the amount authorized in such articles of association. .

The Act of February 9, 1901, (P. L. 3), is an act providing for
the increase of capital stock and indebtedness of corporations and
points out the method by which the stockholders may authorize such
increase. The shareholders of the Portage bank, by reason of the
provision in the articles of association above quote, have already au-
thorized the increase from time to time as may be deemed expedient
of the capital stock from $25,000 to $50,000. The corporation is,
therefore, in the same position as if the method provided by the Act
of 1901 had been resorted to. The corporate authority for such
increase exists as may be deemed ‘“‘expedient.”

The fact that the increase in this case is deemed “expedient” be-
fore the corporation has begun business with the original capital of
$25,000 does not seem to alter the situation. There is no limitation
in the Act of Assembly as to the time of such increase.

I am, therefore, of opinion, that, in view of the authority given by
the shareholders in the articles of association, the bank may, sub-
ject to the regulations of the Act of May 13, 1876, and its supple-
ments, increase the capital stock to any amount not exceeding $50,-
000, when they may deem it expedient so to do, without resorting
to the method pointed out, either by Section 4 of the Act of 1876,
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or the Act of February 9, 1901, and that such increase may be made
before the corporation actually begins business.
Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

CRIMINAL LAW.

Act of June 10, 1911 (P. L. 1060) re-sale of stearaship tickets and acting as agent
of an express company construed.

Office of the Attorney General,
Harrisburg, Pa., November 19, 1913.

Hon. William H. Smith, Commissioner of Banking, Harrisburg, Pa.

Sir: I am in receipt of your letter of recent date, concerning the
liability to prosecution, under the Private Bankers’ Act of June 19,
1911, P. L. 1060, of an individual who ‘“sells steamship tickets, and
at the same time is an agent for an express company, and receives
and sends money through the company.”

The Act provides, Section 1:

“No individual, partnership or unincorporated as-
sociation shall hereafter engage directly or indirectly
in the business of receiving deposits of money for safe
keeping, or for the purpose of transmission to another,
or for any other purpose,” without a license, etec.

Certain exceptions, however, are enumerated in Section 8 of the
Act, viz, inter alia, in case of

“Any express company, or telegraph company re-
ceiving money for transmission, provided such com-
pany is not engaged directly or indirectly in the sale
of steamship tickets.” ‘

This, and the 6th exception enumerated in the said 8th Section
of the Aect, makes it manifest that the. evil sought to be remedied
by the Act was aggravated, in the view. of the Legislature, in those
cases in which the business of receiving deposits of money for safe
keeping, or for the purpose of transmission to another, was carried
on in conjunction with the sale of railroad or steamship tickets.
Your letter does not set forth a concrete, but rather an abstract or
hypothetical case, and I should much have preferred, in accordance
with the rules of this Department, that you had asked my opinion
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upon a concrete case in whjch the exact facts and circumstances were
definitely stated. However, I gather from your letter that you are
asking my opinion at the instance and in the language of a request
made of you by one of the district attorneys of the State.

In reply, therefore, 1 beg to state that if, in the case supposed,
the individual engaged in the sale of steamship tickets, also acts at
the same time simply and solely as an agent for an express company,
which is not engaged in the sale of steamship tickets, in the receipt
of money for the company, and for transmission by the company to
another, it may be doubted whether the individual acting as such
agent technically violates the Act. And I may say, in passing, that
it would be well to obtain a judicial determination of this question,
in order to settle the construction of the Act in this regard.

If, however, as is fairly inferable from other parts of your letter
to me, such dual plan or method of doing business by an individual
is a scheme or subterfuge resorted to in order to defeat the purpose
and object of the Act; as if, for instance, the facts and circumstances
established that the individual was dealing with his own former
customers or depositors; and in receiving and transmitting their
money was, in truth, acting not as the agent of the express company,
but instead using the express company as his agent for the transmis-
sion of such moneys, then, in my opinion, such individual would be
guilty of a violation of the Act.

Indeed, the language above quoted in the request for my opinion
may be construed as applying to either of the cases supposed; i. e,
the case in which the individual is an agent of the company, and the
case in which the company is an agent of the individual who “re-
ceives and sends money through the company.”

Very truly yours,
JOHN C. BELL,
Attorney General.

CO-OPERATIVE BANKING ASSOCIATIONS.

A co-operative banking association incorporated under the Act of May 18, 1893,
P. L. 89, is subject to the Usury Acts of May 23, 1878, P. L. 108, and May 28,
1858, P. L. 622, and, therefore, has no right to charge more than 6 per cent. per
annum interest upon its loans.

Section 2 of the Co-operative Banking Association Act of May 18, 1893, P. L. 89,
providing that a copy of the articles of association shall be “‘recorded in the office
of the clerk of the county in which the office of the association shall be located,”
and, there being no such official in Pennsylvania, the safest rule is to record the
articles in the office of the recorder of deeds, where articles of association of other
corporations must be recorded under the Corporation Act of April 29, 1874, P. L. 73,
and also in the office of the prothonotary or clerk of the courts of such county,
where partnerships must be registered under section 13 of the Act of April 14,
1851, P. L. 612,



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 117

Office of the Attorney General,
Harrisburg, Pa., October 20, 1914.

Hon. William H. Smith, Commissioner of Banking, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of October 1,
1914, enclosing for its consideration a copy of a brief filed by A. E.
Hurshman, Esq., Attorney for the Southwark Co-operative Banking
Association of Philadelphia.

This brief considers two questions relative to co-operative banking
associations incorporated under the Act of May 18 1893, P. L. 89,
concerning which you have heretofore asked the opinion of this De-
partment.

The first question is whether such associations are permitted un-
der the law to charge more than 6 per centum per annum interest
for the loans which they make.

The Act of May 28, 1858, (P. L. 622), provides:

“That the lawful rate of interest for the loan or use
of money, in all cases where no express contract shall
have been made for a less rate, shall be 6 per centum
per annum.”

By the Act of May 23, 1878, (P. L. 109) it was provided that

“Hereafter every contract for the loan or advance of

money, by banking corporations heretofore incorpo-

. rated or hereafter to be incorporated under the laws

of this Commonwealth; shall be subject to the provi-

sions of an act, entitled ‘An Act regulating the rate
of interest,’ approved May 28, 1858.”

As was pointed out by Mr. Justice Trunkey, in Lebanon National
Bank vs. Karmany, 98 Pa. 65, 1881, the Act of 1878 was not passed
because banks had any right to charge usurious interest before the
Act was passed, but because “it was well to remove any ground for
said fictitious claims, and in doing so no validity or sanction was
given those which were previously made.”

In this case it is clearly and emphatically pointed out that under
the laws of the State of Pennsylvania it is illegal for parties to con-
tract for a greater rate of interest than 6 per cent.

That this policy of the State is to be rigidly observed is evidenced
by the strictness with which the courts have held agreements, which
were essentially usurious, to be unlawful, however carefully their
usurious character may have been disguised. A striking instance
is found in the case of Thompson vs. Prettyman, 231 Pa. 1 (1911) 5
in which even the giving of a release was held not to prevent thd
recovery of a usurious charge.
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In only one class of contracts has the prohibition against usury
been lifted, and that is in the case of loans by building associations.
The necessity for a direct legislative exemption of these associations
was recognized, and it was provided by the Act of April 29 1874,
(P. L., 73), in Section 37; Clause 6 (at page 98):

“No premiums, -fines or interest on such premiums

that may accrue to the said corporation according to

. the provisions of this Act shall be deemed usurious,

and the same may be collected as debts of like amount
are now by law collected in this Commonwealth.”

~ Even in the case of building associations the courts required that
loans should be made after open bidding, in strict compliance with
the provisions of the building association act, in order that the build-
ing associations could take advantage of the exemption from the
prohibition against usurious interest. An instance of that strictness
is given in Stoddart vs. Myers, 5 Super. 179, (1912). The require-
ment of open bidding has now been removed by the Act of May .14,
1913, (P. L. 205), which provides:

“No premium contracted for under this section with
or without bidding shall be deemed usurious, although
in excess of the legal rate of interest.”

It is very likely that building associations were exempted from
the usury law on account -of the fact that they were entirely co-
operative and that the high interest paid by the member as a bor-
rower was'likely to be greatly reduced by the profits from the high
interest rates paid by others and which came to him as a stockholder.

It may be that ¢o- operatlve banking associations incorporated un-
der the Act of 1893 might have been exempted by the Legislature
for a .similar reason, although the purely co- operatwe features of
a building association are not compulsory upon a co: operatlve bank-
ing asseciation. -

However that may be, the fact is that the Legislature did exempt
building associations from the usury laws, and that it not only did
not exempt “banking corporations,” but specially provided by the
Act. of 1878 that all such heretofore or hereafter 1ncorp0rated ‘should
be.subject to the usury law.

And while it may be true that if such associdtions’ are properly con-
ducted, the excessive interest charges may be returned to the borrow-
ers in the form of dividends, yet this constitutes no warr ant to exempt
such assaciations from the plain language of the Act of 1878. More-
over, the operation of a co-operative banking association is not suffi-
ciently similar' to the relation between partners who contract with
each other for.a return upon their capltal in excess of 6 per centum,
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as to bring a borrower from a co-operative banking association Wlthln
the rule laid down in the case of partners in such cases as Du]j‘y vs
Gilmore, 202 Pa. 444, 1902.

Further, the co- operatlve bankmg act prov1d1ncr for the 1n(301
poration of co-operative banklng associations expressly p10v1des as
in the case of other corporations possessing banking and dlscountmg
privileges, that compliance must be had with the requirements of
Section II, Article 16 of the Constitution. The Act further provides
that “no such association shall commence business until the financial
standing, responsibility and character of the original stockholders
shall have been approved and certified by the superintendent of the
Banking Department of the Commonwealth.” Such co-operative bank-
ing associations are also made subject ‘to the control of the Banking
Department by Section I of the Act of February 11, 1895, creating
the Banking Department, and defining its purpose and authority and
designating what corporations shall be subject to supervision and
exemption by the commissioner of said department.

In my opinion, therefore, as a result of what has been said a co-
operative banking association incorporated under the Act of 1893
is subject to the provisions of the Acts of 1878 and 1858 above men-
tioned.

You are, therefore, specifically advised that a co-operative banking
association has no right to charge interest at the rate of more than
6 per cent. per annum.

The second question is whether the articles of association of a
co-operative banking association should be filed and recorded in the
office of the Prothonotary of the Court in which the Association does
business, or in the office of the recorder of deeds of said county.

The Act of 1893 provides in Section 2 that a copy of the articles
“shall be filed and recorded in the office of the clerk of the county
in which the office of the association shall be located, and the said
clerk shall certify by his official signature and seal of his -office
that the said certified copy of said articles has been filed and -re-
corded in his office.” ’

There is no official in the counties of this State who is properly
designated as the “clerk of the county.” The use of those words in
the Act engenders, that it was copied verbatim from the laws of
some other state where the functions of such associations were better
understood than they are in Pennsylvania.

Under the circumstances the safest rule for your department to
adopt is to require recording in the office of the Recorder of Deeds
of the county in which the office of the association is located, where
the articles of association of other corporations must be recorded
under the General Corporation Act of 1874,and also in the office of the
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Prothonotary or Clerk of the Courts of such county, where partner-
ships must be registered under the Act of April 14, 1851, (P. L. 615),
Section 13.

If either of these offices refuse to accept the articles of ‘associa-
tion for record, mandamus proceedings may be brought and a ju-

dicial interpretation obtained of the ambiguous language of the Act
of 1893.

Very truly yours,

JOHN C. BELL,
Attorney General.
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OPINIONS TO THE CHIEF OF DEPARTMENT OF MINES.

BORE HOLES IN MINES.

In the enforcement of Rule No. 18 of the General Rules of the Act of June 9,
1911, P. L. 756, a bore hole should be kept not less than three feet in advance of
the face of the work.

Office of the Attorney General,
Harrisbhurg, Pa., September 9, 1913.

Hon. James Roderick, Chief of Department of Mines, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
September 3rd, requesting an interpretation of Rule No. 18 of the Act
of June 9, 1911, (P. L. 756), entitled: '

“An Act to provide for the health and safety of per-
sons employed in and about the bituminous coal mines
of Pennsylvania, and for the protection and preserva-
tion of property connected therewith.”

Rule No. 18 of the General Rules, as printed at page 828 of the
Pamphlet Laws, reads as follows:

“TIn the cutting of clay veins, spars, or faults, en-
tries or other narrow workings, going into the solid
coal, in mines wherein explosive gas is generated in
dangerous quantities, a bore hole shall be kept not less
than three feet in advance of the face of the work,
or three feet in advance of any shot hole drilled for a
blast to be fired in.”

This rule applies only to mines “wherein explosive gas is gen-
erated in dangerous quantities,” the evident purpose of the advance
bore holes therein referred to being the detection of the presence of
explosive gas in time to prevent the liberation thereof in dangerous
quantities in the course of mining operations.

1t is to be inferred from the language of the rule that the workings
in, bituminous coal mines may be roughly classified as wide and nar-
row workings; rooms, for instance, belonging to the classification
described as “wide workings,” and entries belonging to the classifi-
cation described as “narrow workings.”

(123)
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I assume from your inquiry that “clay veins, spars or faults” are
encountered in both wide and narrow workings. A

You ask to be advised whether, in the operation of mines to which
the rule applies, a bore hole must be kept not less than three feet
in advance of the face of the work, or three feet in advance of any
shot hole drilled for the purpose of firing a blast, in every instance
in which clay veins, spars or faults are encountered and are being
cut through in the due course of mining operations, regardless of
the location of such clay veins, spars or faults, in the mine workings.

A comparison of the language of Rule 18 in the said Act of 1911,
with that of the similar rule, to wit, Rule 61, in the prior Act of 1893,
throws some light upon the proper interpretation of the rule now un-
der consideration. The similar rule in the Act of 1893 reads as
follows:

“In the cutting of clay veins, spars or faults in en-
tries, or other narrow workings going into the solid
coal in mines where explosive gases are generated in
dangerous quantities, a bore hole shall be kept not less
than three feet in advance of the face of the work, or in
advance of any shot hole drilled for a blast to be fired
therein.”

Under the former rule the bore hole was to be kept in advance of
the face of the work “in cutting of clay veins, spars or faults in en-
tries, or other narrow workings going into the solid coal, etc.,”” whilst
under the present rule the bore hole is to be kept in advance “in
the cutting of clay veins, spars, or faults, entries or other narrow
workings, going into the solid coal, etc.”

It is clear that the advance bore hole was required under the old .
rule only in the cutting of those clay veins, spars or faults which
were found in entries or other narrow workings, but the Legislature
has seen fit to make a material modification of the language of the
former rule in formulating the new rule.

The omission of the word “in” preceding the word “entries” is
significant, and in my opinion broadens the scope and application of
the rule in a material degree.

It is a fair inference that the Legislature intended to provide in
the said Act of 1911 that the advance bore hole must be made in the
cutting of all clay veins, spars or faults, wherever the same may be
found, whether in entries or other narrow workings or in rooms or
other wide workings. )

In addition to providing for an advance bore hole whenever and
wherever clay veins, spars or faults are about to be cut, the Legis-
lature further provided in the rule under discussion that such ad-
vance bore hole should likewise be kept three feet in advance of the
face of the work, or a like distance in advance of any shot hole, in
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the cutting of “entries or other narrow workings,” regardless of
the presence or absence of clay veins, spars or faults in such entries
or other narrow workings.

In my opinion the former rule provided for an advance bore hole
only in the cutting of such clay veins, spars or faults as were located
and encountered in entries or other narrow workings, but the new
rule provides for such advance bore hole in the cutting of all clay
veins, spars or faults wherever the same may be located, and also for
such bore hole in the cutting of all entries or other narrow workings
themselves.

You are accordingly advised that in the enforcement of Rule No.
18 of the General Rules of the said Act of 1911, which is applicable
only to mines wherein explosive gas is generated in dangerous quan-
tities, you should require a bore hole to be kept not less than three
feet in advance of the face of the work or three feet in advance of
any shot hole drilled for the firing of a blast, whenever a clay vein,
spar or fault is about to be cut in any of the mine workings, and
further that such bore hole be kept in advance of the face of the work
or of a shot hole in the cutting of all entries or other narrow work-
ings going into the solid coal.

Very truly yours,
J. E. B. CUNNINGHAM,
First Deputy Attorney General.

REPORTS OF ACCIDENTS IN MINES.

In addition to reports of accidents in mines to the Department of Labor and
Industry, reports must be made to the Department of Mines.

Office of the Attorney General,
Harrisburg, Pa., November 25, 1913.

Hon. James H. Roderick, Chief Department of Mines, Harrisburg, Pa.

Sir: Sometime ago you requested an opinion of this Department
as to whether reports of accidents should be made to your Depart-
ment, in view of the Act of July 19, 1913, (P. L. 843).

Section ‘1 of Article 13 of the Act of June 2, 1891, (P. L. 176),
known as the Anthracite Mine Act, provides:

“Whenever loss of life to a miner or other employe
occurs in or about a mine or colliery, notice thereof
shall be given' promptly to the inspector of mines for
the distriet in which the accident occurred, by the mine
foreman or outside foreman or other person having im-
wonAindn sheneoof tho wanle at the time of the accident;
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and when death results from personal injury such
notice shall be given promptly after the knowledge of
the death comes to the said foreman or person in
charge.”

Séctid:ri 2 provides:

“Whenever loss of life occurs or whenever the lives of
persons employed in a mine or at a colliery are in dan-
ger from any aecident, the inspector of mines shall visit
the scene of the accident as soon as possible thereafter
and offer such suggestions, as in his judgment shall be
necessary, to protect the lives and secure the safety of

© the persons employed,” etec.

The Bituminous Mine Code, approved July 9, 1911, (P. L. 757),
provides in ‘Section 19, that: _

“The mine ‘foreman shall;’ once each week, on blank
forms provided for. that purpose, report to the inspector
all fatal and serious accidents that have occurred in or
about the mines, giving the age, nationality, and occu-
pation of the injured persons, together with facts as to
the families or dependents affected.”

The Act of June 2, 1913, (P. L. 396), created the Department of
Labor and Industry, and provides for a comprehensive system of
inspection of all rooms, buildings and other places throughout the
State where labor is employed, and for securing statistics and infor-
mation concerning, all of the industries and industrial conditions of
the State.

The Act of July 19, 1913, (P. L. 843), in order to provide the ma-
chinery for securing the statistics and information, provides in Sec-
tion 1 that within thirty days after the beginning of the disability
of an employe because of any personal injury, caused by an accident
occurring in the course of the employment, the employer, whether
a person, firm or corporation, shall make report of such accident
to the Department of Labor and Industry. This is a general act,
applying to all kinds and classes of industries.

Section 4 of the Act provides:

“No employer who has made the report required by

this act shall be required to make any other or further

- report of such accident to any other department of the
government of the Commonwealth.”

- A strict literal reading of this section would seem to repeal the
provisions of the anthracite and bituminous laws above quoted, but
it is a familiar rule that statutes must be interpreted according to
their reason and spirit, and when the letter of the law conflicts with
the reason and spirit, the strict literal interpretation must give way.



No. 23. OPINIONS OF THE ATTORNEY GENERAL, 12

Moreover, statutes, if in pari materia, are to be harmonized and
construed together, and hence a later act will not be held to repeal
an earlier one, unless there be an irreconcilable repugnancy. And
a special statute will not be construed as repealed by an earlier
general one, but as an exception thereto, unless the language of the
general statute expressly, or by necessary implication, requires such
construction and permits of no other. ‘

In 36 Cye, 1151, the following is said on the subject:

“Where there is one statute dealing with a subject
in general and comprebensive terms and another deal-
ing with a part of the same subject in a more minute
and definite way, the two should be read together and
harmonized, if possible, with a view of giving effect
to a consistent legislative policy; but to the extent of
any mnecessary repugnancy between them, the special
will prevail over the general statute. Where the special
statute is later, it will be regarded as an exception to,
or qualification of, the prior general one; and where the
general act is later, the special will be construed as re-
maining an exception to its terms, unless it is repealed
in express words or by necessary implication.”

In Whitmire v. Township of Muney Oreek, 17 Superior Ct., 399,
President Judge Rice, said:

“Before adopting any proposed construction of a pass-
age susceptible of more than one meaning, it is im-
portant to consider the effects or consequences which
would result from it, for they often point out the gen-
eral meaning of the words. * * * * Several acts in pari
materia, and relating to the same subject, are to be taken
together and compared, in the construction of them, be-
cause they are considered as having one object in view,
and as acting upon one system. * * * * Growing out of
these rules is the presumption that the legislature does
not intend to make any alteration in the law beyond
what it explicitly declares either in express terms or by
unmistakable implication; in other words, beyond the
immediate scope and object of the statute. In all gen-
eral matters beyond, the law remains undisturbed.”

See further the opinion of the same judge in Flemming v. Bush,
48 Superior Ot. 405; Ritter v. Wray, 45 Superior Ct. 440.

Again, in Commonwealth v. Orewl, 52 Superior Ct., 539, that court,
per Henderson, J., said:

“An earlier statute is repealed only in 'those parts
wherein it is clearly inconsistent and irreconcilable with
later amendments. The‘antagonism must be so great as
to convince the mind that the last enactment repealed
the former. The objects of the two statutes are not the
same, and if so both can stand, though they may re-
fer to the same object.”

9
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And so, in Jackson v. P. R. R., 228 Pa., 566, the Supreme Court,
per Potter, Justice, declares:

“‘Repeals by implication are not favored, and will
not be indulged unless it is manifest that the legislature
so intended: 25 Am. & Eng. Ency. of Law, (2d ed.)
721. Chief Justice Sterrett said, in Com. v. De Camp,
177 Pa. 112, ‘It is well settled that the leaning of all
courts is strongly against repealing the positive provi-
sions of a former statute by construction. There must
be such a manifest and total repugnance that the two
enactments cannot both stand. It is not enough that
there is a discrepancy between different parts of a sys-
tem of legislation on the same general subject; there
must be a conflict between different acts on the same
specific subject. An earlier statute is repealed only in
these particulars wherein it is clearly inconsistent and
irreconcilable with the later enactment.’”

These principles should be applied in determining the effect to be
given to Section 4 of the Act of July 19, 1913, above quoted.

The Legislature of Pennsylvania has committed to the Depart-
ment of Mines, through its Chief, and his subordinates, the com-
plete supervision of the important mining industry of the Common-
wealth. No other State official is charged with the duty of safe-
guarding life in and about the operation of the mines. So late as
1911 the Legislature adopted an elaborate code, covering 76 pages,
for the regulation of mining in the Bituminous coal regions, in which
reports of all accidents were required to be made to the Department
of Mines, as above stated. And it will be recalled that an elaborate
system for the government of the Anthracite mines had previously
been made.

The purpose of the Anthracite and Bituminous Mine Laws requir-
ing reports to be made to the inspectors of mines is to enable a
prompt investigation looking to the safeguarding of human life, by
the Department charged with the supervision of that particular in-
dustry.

The purpose of the Act of 1913 is different. It does not require
immediate reports to the Department of Labor and Industry, but a
report within thirty days after the beginning of disability, of an
employee, and the essential purpose and object of such report is
to enable the Department of Labor and Industry to carry out the
provisions of the act creating such Department, with reference to
the collection and preservation of statistics, and general informa-
tion regarding industrial accidents and occupational diseases. Thus
Section 11 of the act provides that the

“Bureau of Statistics and Information shall collect
assert, public and systematize the details and creneral
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information regarding industrial and oeccupational dis-
eases and the methods of preventing and remedying the
same and of providing compensation therefor.”

Manifestly, therefore, the purposes of these acts are not the same.
The mining laws relate to that industry alone. The act requiring
reports to be. made to the Department of Labor and Industry, include
every kind of industry or employment.

To hold that Section 4 above referred to repeals the provisions of
the mining laws requiring notice of accidents in and about mines or
collieries, to be given to the inspectors of mines for the proper dis-
trict, would, in effect, be holding that the general law repealed the
specific law, without express words or necessary implication. Such
a -ruling would be contrary to the principles and authorities above
quoted.

Moreover, in the construction of this section or provision of the
Act of July 19, 1913, reference may be had to other laws relating to
the same subjeet, or having the same general purpose, passed not
only at different sessions, but also at the same session, of the Legis-
lature. 36 Cyo, 1147.

The Act of July 26, 1913, (P. L. 1374) known as “The Public Ser-
vice Company Law” was passed seven days after the act requiring
the reports which we are construing. In the Public Service Company
Law it is provided, in Section 1 of Article II, that:

“Tt shall be the duty of every public service company

* * * * * *
(x) To give immediate notice to said commission of
the happening of any accident in or about, or in con-
nection with, the operation of its property, facilities or
service, wherein any person shall have been Kkilled or
injured.” ete.

This act also provides for the investigation of accidents occurring
in the operation of such companies.

It is a familiar rule of construction that acts passed at the same
session of the Legislature should receive a construction, if possible,
which will give effect to each. This rule was stated in White .
City of Meadville, 177 Pa. 643, 651, as follows:

“Statutes enacted at the same session of the legis-
lature should receive a construction, if possible, which
will give effect to each. They are within the reason
of the rule governing the construction of statutes in pari
materia. Each is supposed to speak the mind of the
same legislature, and the words used in each should be
qualified and restricted, if necessary, in their construe-
tion and effect, so as to give validity and effect to every
other act passed at the same session.”

9—23—1915
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It would do violence to probability and is not reasonable to sup-
pose that the Legislature intended, by the Public Service Company
Law of July 26, 1913, to repeal pro tanto, the provisions of the
Act of July 19, 1918, requiring reports of all accidents made to the
Department of Labor and Industry, so far as it related to public
service companies, because, without such reports, the Bureau of Sta-
tistics and Information of the Department of Labor and Industry,
would not have complete statistics to carry out the provisions for
which the bureau was created.

It may be added, that it is not unlikely that the real intent of
the Legislature, as expressed in the said Section 4 of the Act of
July 19, 1913, was to relieve employers generally from any obligation
to make reports of aceidents for statistical purposes to the Bureau of
Industrial Statistics of the Department of the Secretary of Internal
Affairs, under the various acts relating to such reports, and the rules
and regulations in reference thereto, in forece, or which might, there-
after, be adopted by that Department.

In my opinion, therefore, it results from what has been said, that
the 4th section of the Act of July 19, 1913, does not repeal the sev-
eral provisions in the Acts of Assembly above referred to, requiring
reports of accidents in mines to be made to the Department of Mines,
but that all persons, firms or corporations, employing labor, includ-
ing persons, firms and corporations engaged in mining, are required
to make reports to the Department of Labor and Industry, as pro-
vided by Section 1 of the Act of July 19, 1913.

That is to say, specifically answering your inquiry, T am of opinion
that persons, firms or corporations, operating mines, are required to
make reports both to the Department of Labor and Industry, as re-
quired by the Act of July 19, 1913, and also to the Department of
Mines, as required by the acts hereinbefore referred to.

Very truly yours,

JOHN C. BELL,
Attorney General.

A
MINERS.
The word “‘miner” as used in the Mine Code is defined.
Office of the Attorney General,
Harrisburg, Pa., April 2, 1914.

Hon. James B. Roderick, Chief of Department of Mines, Harrisburg,
Pa.

Sir: This department is in receipt of your letter of March 23rd,
1914, enclosing a copy of a letter addressed to you by the Secreta.ry
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of the Mine Inspectors meeting recently held at Scranton, directing
attention to the action taken by certain executive boards of the
United Mine Workers of America, and asking to be advised whether
the action thus taken is within the contemplation of the mine laws
applicable to the anthracite region.

The action referred to was the adoption of a resolution instructing
the district officers to petition the Mine Foremen’s and Assistant
Mine Foremen’s Examining Boards to adopt the following rule:

“That all candidates for Mine Foremen and Assistants
certificates be compelled to give satisfactory evidence,
backed up with an affidavit to the effect that they are
practical miners, had cut coal and worked at the face
for five (5) years, and have had experience with gas.”

The qualification required by law to be possessed by applicants for
examination for certificates as mine foremen or for certificates as
assistant mine foremen are prescribed by Section 2 of Article VIII
of the Act of June 2, 1891, (P. L. 190). This section provides that
such certificates may be issued to

“Every applicant who may be reported by the ex-
aminers * * * * 35 having passed a satisfactory ex-
amination and as having given satisfactory evidence of
at least five years practical experience as a miner, and
of good conduct, capability and sobriety.”

The question whether the word “miner,” as used in this law, is
to be limited in its application to persons who have had experience
in cutting coal, and working at the face for five years, or should be
interpreted to include laborers, loaders, starters, roadmen, repair-
men and others who work at general work in the mines, but do not
actually cut coal, was submitted to this department in 1895, and in
reply to that inquiry, the then Deputy Attorney General John P.
Elkin, now a Justice of the Supreme Court of Pennsylvania, wrote
an opinion, under date of October 24, 1895, reported in 4 District Re-
ports 665, from which opinion the following is quoted:

“This department is in receipt of your communication
of recent date, asking whether the word ‘miner’ as used
in article VIIL, Section 2 of the anthracite mining law,
approved June 2, 1891, (P. L. 176), is to be confined
in its application to the person who actually mines and
cuts the coal, of whether it may include laborers, load-
ers, starters, roadmen, repairmen and others who work
in the mines but do not actually cut coal. A

The section above referred to provides for- the grant-
ing of certificates of qualification by the Secretary of
Internal Affairs, to mine foremen and assistant mine
foremen who have passed a satisfactory examination be-
fore the board of examiners, and who have had five years
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practical experience as miners. The question your in-
quiry raises is, what constitutes ‘practical experience as
a miner’ within the meaning of the law; or, in other
words, does the above phrase require actual experience
in cutting or digging coal.

Webster defines the word ‘mines’ as ‘one who mines;
a digger for metals and other minerals.”” I do not under-
stand that a miner must necessarily be a digger of min-
erals. The definition is satisfied if he is a digger for
minerals. A person might be a long time digger for
minerals, and yet never actually mine them. Then,
again, Article XVIII of the act hereinbefore mentioned
under the head of ‘definition of terms,” contains the fol-
lowing, to wit: ‘the term, ‘mine’ includes all under-
ground workings and excavations and shafts, tunnels
and other ways and openings; also all such shafts,
slopes, tunnels and other openings in course of being
sunk or driven, together with all roads, appliances,
machinery and materials connected with the same be-
low the surface.”

“Tf, then, the term ‘mine,’ as used in this Act of As-
sembly, embraces all underground workings, excava-
tions, shafts, tunnels, other ways and openings, etc,
it must necessarily follow that a person who works in
any of the places included in this definition is a miner
within the meaning of the law. I do not think it was
the intention of the Legislature to limit the right of ex-
amination to a particular class of persons who worked in
the mines, but rather to include all classes of miners
who have had five years practical experience in work-
ing in a ‘mine,” as defined in the Act of Assembly.”

The opinion of Judge Elkin is reaffirmed and adopted as my reply
to your present inquiry.

The conclusion thus reached is in harmony with the provisions of
the Bituminous. Mine Code of June 9, 1911, (P. L. 756), which in
Section 4 of Article XXIV thereof, at page 819, prescribes the quali-
fications for examination for a certificate as mine foremen or as
sistant mine foremen in the following language:

“Applicants for certificates of qualification as mine
foremen and assistant mine foremen shall be citizens of
the United States, of good moral character and of known
temperate habits, at least twenty-three years of age, and
shall have had at least five years practical experience,
after sixteen years of age, as minors or mining en-
gineers, or men of general work inside of the mines
of Pennsylvania.”

Very truly yours,

JOHN C. BELL,
Attorney General.
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OPINIONS TO THE COMMISSIONER OF HEALTH.

APPROPRIATIONS—UNEXPENDED BALANCE.

The appropriation of April 27, 1905, (P. L. 317), has not lapsed—but cannot now
be applied to the reimbursement of the general fund of the Health Department,
without authorization thereof by the Governor.

Office of the Attorney General,
Harrisburg, Pa., May 8th, 1913,

Hon. Samuel G. Dixon, Commissioner of Health, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
April 24th, 1913, stating in substance that by reason of the unusual
demands upon the general fund of the Department of Health oc-
casioned by the disaster at Austin, and the Medical inspection in
the public schools, require by the School Code, for which no special
appropriation was made in 1911, you will not have enough money
in said fund to pay the ordinary expenses of your Department until
the first of June, 1913, and asking to be advised whether any part
of the unexpended balance of $24,258.93, appropriated by the Act
of April 27th, 1905, (P. L. 317), entitled:

“An Act to establish an emergency fund, to be used,
as occasion may require, in the suppression of epi-
demics, in the prevention of disease, and protection of
buman life in times of epidemic disease or of disaster
threatening disease, and making an appropriation there-

for,”

can legally be used to supply said deficiency in your general fund in
so far as said deficiency was occasioned by the Austin disaster.

By the provisions of said Act of 1905 the sum of fifty thousand
($50,000.00) dollars was specifically appropriated “for the purpose
of creating an emergency fund, to be used, as occasion may require,
by the State Board of Health in the suppression of epidemics, pre-
vention of disease, and protection of human life in times of epidemic,
disease or disaster threatening disease, beyond the ability of the
local authorities to check or to relieve,” and a method for determining
th&é amount and object of any expenditure was prescribed.

(135)
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You state in your letter that subsequent to the approval of said
Act of 1905, and prior to the 31st of May, 1907, there was expended
out of said fund, in accordance with the provisions of the act, the
sum of $25,741.07, leaving an unexpected balance of said appropria-
tion of $24,258.93, which balance still remains in the State Treasury.

The first question arising under your inquiry is whether this un-
expended balance lapsed or merged into the general fund in the State
Treasury on May 31st, 1907, or whether it is still available for such
expenditures as are contemplated by the Act making the appropria-
tion.

It has been consistently held by this Department for many years
that Acts of Assembly making appropriations for the erection of
buildings, monuments, etc., contemplate prompt and diligent action
on the part of those entrusted with the expenditure of the appro-
priations, and that sueh appropriations should not be held to be
valid for an indefinite period. It has accordingly been held that
where an appropriation is made for the purchase of a site, and the
erection of a building or monument thereon, the ground must be
purchased and contracts awarded for the erection of the contemplated
structure thereon within the usual appropriation period of two years.
The precedents, therefore, seem to hold that although no time may
be fixed by the Act making the appropriation within which it must
be expended, the appropriation will be deemed to have lapsed into
the general fund in the State Treasury at the end of the two fiscal
years succeeding the making of the appropriation, unless contraects
for its expenditure have been entered into prior to that time. This
rule is at least applicable to appropriations which contemplate the
erection of completed structures and to appropriations made for the
maintenance of institution.

There is, however, no inflexible rule governing the matter, and
where a legislative intent to the contrary is apparent the rule has
no application. Where, for instance, a great public work which re-
quires more than two years for its completion is undertaken, and an
appropriation is made for the purpose of commencing the erection of
buildings, etc., and there is nothing in the language of the act mak-
ing the appropriation which places any limit on the time within
which the moneys appropriated must be expended it has been held
that an unexpended balance of an appropriation of this character
does not lapse at the end of the two-year period, but will be taken
into consideration by the Legislature in making further appropria-
tions, for the carrying on and completion of the work undertaken.

Opinion of Attorney General Todd, dated June 15th,
1908, Official Opinions of the Attomey General, 1907
1908,

It is, therefore, apparent that each appropriation act must be con-
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sidered by itself, and should be examined in the light of its legislative
history, the circumstances which occasioned its passage, and the
purpose of the expenditure.

The Act in question contains no express provision to the effect
that any balance remaining unexpended on the thirty-first of May,
1907, should revert to the general fund in the State Treasury. This
Act is by no means the first legislative enactment of its kind. The
Act of June 2nd, 1893, (P. L. 254), was identical in language with the
Act now under consideration.

On June 3rd, 1895, a similar statute, (P. L. 470), was enacted,
but it was expressly provided in this act that any unexpended balance
of the moneys appropriated by it or by the above mentioned Act
of 1893 should revert to the State Treasury, and become a part of
the general fund therein at the close of the two fiscal years succeed-
ing the approval of each of said acts.

At the Session of 1897 the fund was re-established by the Act of
July 22nd, 1897, (P. L. 316), and a like provision for the merging
of any unexpended balance at the end ‘of the two fiscal years was
inserted in the said Act of 1897.

At the Sessions of 1899 and 1901 no appropriations of this char-
acter were made.

At the annual meeting of the State Medical Society of Pennsyl-
vania, held September 16th to 18th, 1902, a resolution was adopted
requesting the Legislature to re-establish the emergency funa in the
sum of fifty thousand ($50,000.00) dollars, to remain in the Treasury
until exhausted, and at the Legislative session of 1905 such appro-
priation was made by the Act of May 15th, 1903, (P. L. 427). 1In
this Act of 1903 no express provision with reference to the merging
of any unexpended balance was inserted. During the two fiscal
years succeeding the approval of the Act of 1903 the fund was ex-
hausted, and at the Legislative session of 1905 a similar appropria-
tion was made by the above mentioned Act of April 22nd, 1905, (P.
L. 317).

There is no express legislative provision either in said Act of 1905,
or in any subsequent act to the effect that the unexpended balance
above mentioned of $24,258.93 shall revert to the general fund in
the State Treasury, and in endeavoring to ascertain the legislative
intent with regard to this matter the omission from the Acts of
1903 and 1905 of the provision for the reversion which was inserted
in the similar Acts of 1895 and 1897 should be given due weight.

The appropriation is made to the State Board of Health, but by
Section 14 of the Act of April 27th, 1905, (P. L. 312), creating a
Department of Health and defining its powers and duties it is pro-
vided that the Commissioner of Health in addition to the powers
expressly conferred by that Act shall have all the powers conferred



138 OPINIONS OF THE ATTORNEY GENERAL. Off. Doec.

and perform all the duties heretofore imposed by law upon the State
Board of Health or any member, committee, or officer thereof, in-
cluding the Secretary.

You are, therefore, advised that in the opinion of this Depart-
ment the appropriation made by said Act of 1905 should be consid-
ered as an exception to the general rule above indicated, and that
the unexpended balance thereof has not merged into the general fund
in the State Treasury.

It does not follow, however, from this conclusion that any part
of this unexpended balance can be used for the purpose indicated
in your communication, to wit, the partial reimbursement of the gen-
eral fund appropriated to your Department by the general appro-
priation bill of 1911, on account of the expenditures heretofore made
out of said general fund in connection with the Austin disaster.

By the express terms of said Act of 1905, it is provided that:

“The money herein appropriated shall be held in
the Treasury of the Commonwealth, and whenever the
Secretary of the State Board of Health shall find that
the public health is threatened, either by epidemic or
as a result of great disaster, to such an extent that the
local authorities are unable to meet the emergency, he
shall prepare a statement to that effect, rehearsing all
the facts in the case, and the reason for considering
that State aid is needed, and to what amount, and trans-
mit the same to the Governor. If the statement and the
reasons therein set forth shall meet with the approval
of the Governor, he shall certify and file the statement
and certificate of approval in the office of the Auditor
General, who shall then draw his warrant upon the
State Treasurer for the amount approved by the Gov-
ernor, and place the same in the hands of the treasurer
of the State Board of Health, to be used for the purpose
set forth in the statement, approved as aforesaid, and
for no other purpose. If, after the said epidemic shall
have been suppressed, or the sickness or danger averted,
there shall still be a balance of the amount drawn left
in the hands of the treasurer of the State Board of
Health, he shall, without delay, return the same to the
State Treasurer, and it shall become part of the said
emergency fund. He shall also file with the Auditor
General a specifically itemized statement, made under
oath, of the expenditures of said moneys, as soon as
possible.”

Under the express terms of the Act no expenditures can be made
out of the appropriation except upon the certificate of approval of
the Governor based upon the statement of the Commissioner of Health
that in his opinion an emergency has arisen threatening the public
health, either by epidemic or as a result of great disaster, to such
an extent that the local authorities are unable to meet the emergency.
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The Commissioner of Health and the Governor must be confronted
with the emergency at the time the expenditure is authorized. If
the procedure prescribed by this Act had been followed at the time
of the Austin disaster the unexpended balance now under considera-
tion would, in the opinion of this Department have been available,
but we cannot see how said balance could now legally be applied
to the reimbursement of the general fund, nor in my opinion can any
part of this balance be used to defray the ordinary expenses of your
Department. The fund is an emergency fund, and is to be expended
only under the conditions prescribed in the Act creating it.

If, and when an emergency such as is contemplated by the Act arises
you would be legally warranted in preparing and submitting to the
Governor the statement provided for in the Act, and if the statement
and reasons therein set forth meet with the approval of the Governor
he may legally authorize the expenditure of any part or all of said
unexpended balance.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney GQeneral.

FEES PORT OF PHILADELPHIA.

The Health Officer of the Port of Philadelphia is advised as to the fees to be paid
by arriving and departing vessels.

Office of the Attorney General,
Harrisburg, Pa., May 11, 1914,

Mr. Charles H. Houstis, Health Officer, 617 City Hall, Philadelphia,
Pa.

Sir: This Department is in receipt of your communication of
April 29th and May 4th, 1914, inquiring as to the fees chargeable
by you as Health Officer of the Port of Philadelphia, under the pro-
visions of Section 6 of the Act of June 5, 1893, (P. L. 293), entitled:

“A supplement to an act entitled ‘An act to establish
a health office and to secure the city and port of Phila-
delphia from the introduction of pestilential and con-
tagious diseases, and for other purposes,’ approved Jan-
uary 29, 1818, etc.

That part of Section 6 which is relevant to your inquiry, reads as
follows:
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“On receiving from the captain or master of any
vessel the certificate of health, as directed by this act,
or upon making and filing the affidavit as to the health
of the vessel herein required, such captain or master
shall pay to the health officer, or the person in charge
of said quarantine office, a fee according to the follow-
ing rates: Any steam vessel arriving from a foreign
port shall pay the sum of ten dollars; any sailing ves-
sel arriving from a foreign port shall pay the sum of
five dollars; and any coasting vessel, sail or steam, ar-
riving from a port south of St. Mary river, shall pay
the sum of two dollars and a half. No fee shall be
collected from vessels other than specified.”

1. Your first question is as to the fees which will be chargeable
to vessels departing from ports on the western coast of the United
States north of the latitude of the St. Mary river, and coming ta
Philadelphia by way of the Panama Canal,

(a) When such vessels stop at Canal ports, and

(b) When such vessels pass through the Canal without stopping
except as required for inspection by the Health authorities.

(a) A vessel which does not make any stop between the port
of departure on the western coast of the United States, and the port
of Philadelphia, except such as the quarantine regulations of the
Canal Zone may require, should be regarded as a “coasting vessel,”
and if the port of departure be north of the latitude of the St. Mary
river, it could not be said to have arrived “from a foreign port south
of St. Mary River,” and therefore no fee should be collected from it.
The fact that in the course of its voyage the vessel reached a point
south of the latitude of the St. Mary river would make no difference.

(b) A vessel which does make a stop or stops within the Canal
Zone, cither to take on or leave off passengers or freight, should be
said to arrive at Philadelphia from the last Canal Zone port at which
it stops.

This is in accordance with the provisions of the Act of 29 January
1818, (P. L. 28), which still is in full force except as amended by
the Act of 1893, and which, up to the passage of the Act of 1893,
governed the question of fees.

Section 2 of that act provides, in part:

“All American vessels from any port in the United
States, where they may have touched or traded from a
foreign port or place, shall pay the same sum as if they
had arrived direct from such port or place.”

Assuming that such a vessel is to be considered as having arrived
at Philadelphia from the last port at which it stopped in the Canal
Zone, the question remains whether it comes within the classification
of a “steam vessel arriving from a foreign port,” or a “coasting ves-
sel, sail or steam, arriving from a port south of St. Mary river.”
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The answer to this inquiry necessarily depends upon whether
the ports in the Canal Zone are to be considered foreign ports, or
ports entitled to the benefits of the laws governing the coasting trade
of the United States.

When Alaska and Hawaii became territories, and when Porto Rico
and the Philippines were annexed, Congress passed laws expressly
bringing their ports within the jurisdiction of the laws governing the
coasting trade of the United States, and thereby made their ports,
for the purpose of maritime trade, domestic, as distinguished from
foreign ports, (See Huus vs. New York and Central Steamship Com-
pany, 182 U. 8. 392, 1900).

In the case of the Canal Zone there has been no such legislation,
and for purposes of maritime trade the ports of the Canal Zone are
foreign ports.

A vessel arriving from a canal zone port, therefore, may be said
to arrive from “a foreign port.” At the same time it may be a
“coasting vessel” because the Act of Congress of May 27, 1848, Chapter
40, U. 8. Conp. Statutes, page 2036, provided:

“Any vessel being duly registered, in pursuance of
the laws of the United States, may engage in trade be-
tween one port in the United States and one or more
ports within the same, with the privilege of touching
one or more foreign ports during the voyage, and land,
and take in thereat merchandise, passengers and their
baggage, and letters and mails.”

(For a discussion of this Act see Anderson vs. Pacific
Coast Steamship Co. 225 U. 8. 187, 1911).

Under the provisions of this Act a coasting vessel may touch at
foreign ports, if it be duly registered. A vessel so registered should
be considered a “coasting vessel, sail or steam, arriving from a port
south of St. Mary river,” and should be charged a fee of $2.50, even
though the port from which it arrives be a port in the Canal Zone,
and therefore a foreign port. A vessel not entitled to the privileges
of the Act of 1848 should not be considered a coasting vessel and
should be charged a fee of ten dollars as a vessel “arriving from a

- foreign port.”

2. Your second question is as to the fees which will be chargeable
where vessels departing from a port on the western coast of the
United States touch at Mexican or Central American ports before
entering the Panama Canal.

The answer to this question is the same as the answer to your
first question, viz., that where such vessels are entitled to the privi-
leges of the Act of 1848, their stoppage at a foreign port for the
purposes mentioned in the Act of 1848, does not change their char-
acter as coasting vessels, and they, therefore, should pay only the fee
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of $2.50. If the vessels are not entitled to the benefits of the Act of
1848, they should be charged ten dollars as vessels arriving from
foreign ports. :

3. Your third question is as to the fees which will be chargeable
where freight is landed on the Pacific side of the Panama Canal,
brought across the isthmus by the Panama Railroad to a Canal Zone
port on the Atlantic side of the canal, and thence brought to Phila-
delphia by vessel.

For the reasons heretofore given, if the vessel bringing the cargo
from the Canal Zone port to Philadelphia has the privilege of touch-
ing at foreign ports, under the Act of 1848, it is to be considered as
a coasting vessel and to be charged $2.50, otherwise it is to be con-
sidered as a vessel arriving from a foreign port and charged ten
dollars. ‘

Trusting that this answers your inquiries, I remain,

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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UNEXPENDED BALANCE APPROPRIATION.

The appropriation to pay 50 per cent. of the total amount of road tax collected
by the several townships does not lapse on Jume Ist, 1913.

Office of the Attorney General,
Harrisburg, Pa., May 29th, 1913.

Hon. Joseph W. Hunter, First Deputy State Highway Commissioner,
Harrisburg, Pa.

Sir: In your letter of the 29th ultimo, you inquire whether the
balance of the total appropriation made by the 17th section of the
Act of June 14, 1911, (P. L. 942), for the purpose of carrying out
the provisions of that act, is available for payment for such pur-
pose after June 1st, 1913.

Said Section 17 reads as follows:

“The sum of one million dollars, or so much thereof
as may be necessary, is hereby appropriated to carry
out the provisions of this act, for the two fiscal years
beginning the first day of June, Anno Domini one thou-
sand nine hundred and eleven.”

The amount of this appropriation was reduced by the Governor,
in approving the Act, as follows:

«Approved the fourteenth day of June, A. D, 1911,
in the sum of $500,000. I withhold my approval from
the remainder of said appropriation because of insuf-
ficient State revenue.”

The determination of the question whether or not an appropria-
tion lapses at the end of the fiscal period designated in the act de-
pends, like all other questions of statutory construction, upon the
intent of the Legislature,—the intent of the law, as expressed in the
language of the act, being the law itself.

To ascertain this intention, the language of the act in its entirety
must be considered with reference to the specific subject matter dealt
with therein. Section 2 of this act authorizes townships of the sec-
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ond class to levy a road tax which shall not exceed ten mills on each
dollar of valuation, the said valuation to be the last adjusted valua-
ation for county purposes, provided that a greater rate than ten
mills and not to exceed ten additional mills, may be levied by order
of the court of quarter sessions of the peace of that county, upon
petition of the board of supervisors, with their unanimous recom-
mendation and upon due cause shown, and that the said road tax
shall be collected in cash. The section then goes on to provide that:

“Fach township shall receive annually from the State
fifty per centum of the total amount of road tax col-
lected by such township, as shown by the sworn state-
ment of the board of township supervisors contained in
the annual report furnished to the State Highway Com-
mjssioner on or before the first day of January in each
year, as hereinafter provided for.”

This section then provides that the money appropriated by the
Commonwealth to pay each of said townships fifty per centum of
the road tax se collected:

“shall be expended by the supervisors of the respective
townships for the making of permanent improvements
on the township roads, according to plans and specifi-
cations furnished by the State Highway Department,
and under the supervision of the said State Highway De-
partment, such supervision to be without cost to the
township, ete.”

Section 10 provides that:

“The board of supervisors of the several townships
shall annually, on or before the first day of January in
each and every year, make a sworn statement to the
State Highway Commissioner, on blanks furnished to
them by the State Highway Commissioner of the whole
amount of tax levied during the preceding year for
road purposes, and the total amount of road taxes col-
lected during the year.”

I am of opinion that fifty per centum of the total amount of road
tax collected by the several townships, as shown in the said annual
reports made by the township supervisors, during the two fiscal years
beginning the first day of June, 1911, in accordance with the pro-
visions of the act, and yet remaining unpaid, may be paid out of
the balance of the said appropriation now remaining in the treasury,
even after the first day of June, 1913, and that said appropriation
does not lapse upon said last mentioned date ag to any townships
that have complied with the provisions of the act with regard to
the making of their said reports within the time specified during the
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said two fiscal years. These payments are, however, to be made out
of the balance of said appropriated money as soon as reasonably
practicable,

Very truly yours,

WM. N. TRINKLE,
Third Deputy Attorney General.

WAGES AND HOURS OF LABOR OF EMPLOYES.

The State Highway Commissioner is advised as to the payment of wages and
hours "of labor of employes working on the State Highways.
\

Office of the Attorney General,
Harrisburg, Pa., September 17, 1913.

Hon. E. M. Bigelow, State Highway Commissioner, Harrisburg, Pa.

Sir: This Department is in receipt of your communication under
date of August 28th, enclosing copy of a letter addressed to your
Department by George H. Martin, of Youngstown, Pa., complaining
that your Department has been violating the laws of this Com-
monwealth relative to hours of labor and the time of payment of
wages in that mechanics, working men and laborers in the employ
of your Department and of contractors contracting with the Common-
wealth for the construction and repair of highways have been worked
ten hours a day, and in that your Department has not paid its em-
ployes the wages due them semi-monthly. In your communication
you state that all laborers and teams hired directly by your Depart-
ment are hired by the hour and that it is optional with any mechanic,
workingman or laborer employed by your Department to quit work
each day after working eight hours or to continue to work longer
if such employe so desires.

You also state that, in the matter of the payment of wages, your
superintendents make up the pay-rolls semi-monthly and forward
them to your Department, but that owing to unavoidable congestion
in the Departments of the Auditor General and State Treasurer it is
not possible for the employes actually to receive the wages due them
semj-monthly. In his letter the complainant refers to the Act of
1893, with reference to hours of labor, and to the Act of April 24,
1918, with reference to the payment of wages. You ask to be ad-
vised whether your Department is, under the facts above stated, vio-
lating the laws of the State.

N
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In reply permit me to say that the complainant evidently intended
to refer to the Act of July 26, 1897 (P. L. 418), as the present law
governing the hours of labor. This Act is entitled: “An Act to regu-
late the hours of labor of mechanics, workingmen and laborers in the
employ of the State or municipal corporations therein or otherwise
engaged in public works.” In substance the act provides that eight
hours out of the twenty-four of each day shall make and constitute
a regular day’s work for mechanics, workingmen and laborers in the
employ of the State, or any municipal corporation therein, or other-
wise engaged in public works, whether such employes are employed
directly by a Department of the State Government or a municipality,
or by persons contracting with the State or with a municipal corpo-
ration for the performance of public works.

A violation of the act by an officer or agent of the State gr of
any municipal corporation, or by any person employing the employes
described in said act on public work, it is provided, shall constitute
a misdemeanor punishable by a fine not exceeding one thousand dol-
lars.

If this act were in full force and effect the question raised by your
request would require serious consideration, and it would probably
be held that the mere fact that the employment is by the hour rather
than by the day is immaterial, as the evident purpose of the act is
to provide that no mechanic, workingman or laborer in the employ-
ments described in the act, shall work more than eight hours out of
the twenty-four in each day.

It is unnecessary, however, to decide this question, because the
Supreme Court of this State, in the case of Commonwealth vs. Casey,
231 Pa., 170, held that the said Act of July 26, 1897, is unconstitu-
tional, because it contravenes Article III, Section 7, of the Consti-
tution of this State, providing that “The General Assembly shall not
Pass any local or special law...... regulating labor, trade, mining
or manufacturing.” In the course of the opinion’ it is pointed out
that this act is not an attempt by general law to regulate the hours
of labor throughout the State, but is an attempt to regulate the
hours of labor in the construction of public works, so distinguished
from private enterprises of like character, and is therefore special
legislation with regard to a subject which can be legislated upon
only by general law. It is further stated that the attempted classi-
fication by including all the municipalities in the State is futile,
because it is not based upon a substantial difference in conditions,
inasmuch as there is no difference between municipal corporations
and private corporations which would make a regulation as to the
number of hours of employment in a day suitable for one class un-
suitable for the other. You are accordingly advised upon this branch
of your inquiry that the present practice of your Department does
not violate any Act of Assembly now in force in this Commonwealth.
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In the matter of the time of the payment of wages, it is provided
by the Act of April 24, 1918, in substance, that, unless otherwise
stipulated in the contract of hiring, each person, firm or corporation
employing any person, other than at an annual salary, shall pay to
such person his or her earnings or wages semi-monthly, the first pay-
ment to be made hetween the first and fifteenth day of each month,
and the second to be made between the fifteenth and the last day
of each month. Assuming for the present that this Act applies to
a Department of the State Government, as well as to persons, firms
or corporations contracting with such Department, which assumption,
however, is subject to grave doubt, it is to be noted that the act ap-
plies only in cases where there is no stipulation to the contrary in
the contract of hiring. Your Department is, therefore, at liberty to
make any contract which it and its employes are willing to enter
into with relation to the time of payment of their wages and earn-
ings. By availing yourself of the right to stipulate in the contract
of hiring when and how wages shall be paid, any question with ref-
erence to the violation of said Act of April 24, 1913, can readily be
avoided.

Very truly yours,

JOHN C. BELL,
Attorney General.

HIGHWAYS.

The Act of June 30, 1885, P. L. 251, regulating the movement of machinery
propelled by steam upon -the highways, and the Act of July 7, 1913, P. L. 672,
relating to and regulating motor-vehicles and providing for registration and license
thereof, are not inconsistent, and compliance with both acts is necessary.

Steam traction engines cannot be operated upon the highways, under the Act
of June 30, 1885, P. L. 251, without a licensé under section 6 of the Act of July 7,
1913, P. L. 672, subject to the rules and requirements to be established by the
Highway Commissioner.

Office of the Attorney General,
Harrisburg, Pa., Sept. 23, 1913.

Hon. Joseph W. Hunter, First Deputy State Highway Commissioner,
Harrisburg, Pa.

Dear Sir: This Department is in receipt of your letter of Sept.
12th, asking whether Act No. 385, of July 7, 1913, referring to
motor vehicles, repeals the Act of June 30, 1885 (P. L. 251), relating
to the moving of steam machinery on public roads.
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The said Act of 1885 granted the restrictive right to transport
steam machinery over public highways, and, as decided in Common-
wealth vs. Allen, 148 Pa., 358, was not intended to license the unre-
stricted use of sveam machinery upon the public highways of the
Commonwealth.

-Act No. 385, of July 7, 1913, is an Act relating to and regulating
motor vehicles, and Section 2 provides that the term “motor vehicles”
shall apply to all wheeled vehicles operated or propelled by any form
of engine, motor or mechanical power, including traction engines.
Section 6 of the Act, quoted by you, places the control of the use
of traction engines in your Department, and provides in what cases
you may issue “special licenses” for such use, and further fixes the
fees for registration of such traction engines.

I take it the real intent and purpose of your inguiry is to be ad-
vised whether steam traction engines may be operated upon the high-
ways of the Commonwealth under the provisions of the said Aect of
1885 without a license from you. I answer that this may not be
done. I am further of the opinion, however, that the provisions of
the Act of 1885, regulating the movement of traction engines over
public highways, in the interest of the safety of persons traveling in
vehicles or in charge of teams along such highways, still stands and
is in full force and effect. In a word, the two Acts are not incon-
sistent, and compliance with both is necessary.

I may add that the Act of 1913 further provides that the issuing
of special licenses shall be “subject to the rules and requirements to
be established by the Highway Commissioner, as provided by law,”
and that “any violation of such rules shall constitute a sufficient
cause for the revocation of such special permit.” The Highway Com-
missioner will, therefore, of course, duly adopt and promulgate such
rules.

Very truly yours,

JOHN C. BELL,
Attorney General.
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ROAD—BALLY BOROUGH.

The creation of the Borough of Bally transfers to the borough authorities juris-
diction over the road running through the borough, and they have the right to
change the grade thereof.

Office of the Attorney General,
Harrisburg, Pa., September 24th, 1913.

Hon. Joseph W. Hunter, First Deputy State Highway Commissioner,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of September
bth, 1913, relative to the status of a road or street in Bally, Berks
County, Pennsylvania.

Replying I beg to advise you that the creation of the village of
Bally into a borough transferred to the borough jurisdiction over
the road, subject only to the same exceptions to which a borough
created prior to the passage of the Act of May 31, 1911, would have
had jurisdiction of the road. In other words, whether the borough
came into existence before the Act was passed or after the Act was
passed, is immaterial.

In either case under Section 10 of the Act of May 31, 1911, the
status of the road is the same, namely, the State Highway Commis-
.sioner, if he believes that the road should be taken over by the State
Highway Department, in order to prevent an unimproved gap, may
take it over and improve or reconstruct it according to the stand-
ards of his Department “by and with the consent of the. borough,”
at the expense of the State. '

1f, however, the road was a State-aid highway, as in the case men-
tioned by you, one-half of the cost of maintaining it (or if it were
constructed of bricks or other permanent paving material, the en-
tire cost of maintaining it) is imposed by the same section of the
Act upon the borough. In this connection I refer you to the opinion
of the Attorney General of September 11, 1912, In re Cost of Main-
taining State-aid Highways.

1, therefore, answer your question “is this road or highway upder
the jurisdiction and care of the borough authorities or must the State
Highway Department still maintain said road” by saying that the
road is under jurisdiction and care of the borough authorities, and
the utmost liabilitjr of the State Highway Department is for the
payment of one-half of the cost of maintenance if the road was not
constructed of bricks or other permanent paving material.

This conclusion necessarily leads to an affirmative answer to the
question"‘have the borough authorities the right to change or alter
the grade of said road or highway without the consent of the State

Highway Department?”’
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The foregoing comstruction prevents the anomaly of the control
by the State authorities of a street entirely within a borough or
city, and leaves to the boroughs the exercise of the powers specifically
given them by the Act of May 24, 1901, Section 1, (P. L. 299), “to
regulate the roads, streets, lanes, alleys............... ...and the
heights, grades, widths, slopes and forms thereof, and they shall have
all other needful jurisdiction over the same.” ‘

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

ROADS.

The Highway Commissioner is advised he may obtain an injunction to obtain
the removal of poles unlawfully placed on a highway by a traction company.

Office of the Attorney General,
Harrisburg, Pa., December 2, 1913.

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

Dear Sir: This Department is in receipt of your letter of Novem-
ber 21st, 1913, enclosing the correspondence with the Central Penn-
sylvania Traction Company, and printed copy of regulations adopted
by your Department, governing the erection of poles and the laying
of conduits and pipes upon, or in, State highways or State-aid high-
ways.

It appears from the correspondence that the Central Pennsgylvania
Traction Company desired to raise its tracks where the same run
along State Highway No. 140; that permission was requested by the
President of that company from your Department to raise the tracks;
that you advised him that it was necessary that an agreement be
signed and a permit given before the work could be done; that an
agreement was prepared by your Department and submitted to the
railway company, which objected to certain provisions thereof, and
that before the form of the agreement had been agreed upon, the
company, without any agreement or permit, proceeded to relay their
ties and rails.

It is not clear from the correspondence whether the railway is upon
the State highway, or only parallel with it, nor is it clear whether,
in addition to laying tracks and ties, the railway company has erected
poles.
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Assuming that the railway has been laid within the lines of the
State highway, I think that it was illegal for the railway company
to have gone ahead with the work without your permission, whether
the work included the erection of poles concerning which your De-
partment has general regulations, or only the laying of tracks con-
cerning which your Department has no general regulations.

Section 6 of the State Highway Act of May 31, 1911, (P. L. 468),
provides that the roads which are therein designated as State high-
ways “shall be under the exclusive authority and jurisdiction of the
State Highway Department,” and Section 17 of the same Act pro-
vides that “no railroad or street railway shall hereafter be con-
structed upon any State highway * * * except under such conditions,
restrictions and regulations as may be prescribed by the State High-
way Department.”

The action of the traction company being illegal, the proper method
of procedure is to apply for a mandatory injunction, praying for
the removal of the tracks on the ground that they constitute a nui-
gance. (See Attorney General vs. Lombard and South Street Pas-
senger Railway Co. 1 Weekly Notes of Cases, 488, 1874). I advise
that such proceedings be instituted forthwith.

Very truly yours,
JOHN C. BELL,
Attorney General.

SUPERVISORS REPORTS.

The report of township supervisors for the year ending January 1, 1914, should
be made by the board which took charge of affairs on the first Monday of December,
1913, and may be signed or made by the chairman thereof.

Office of the Attorney General,
Harrisbufg, Pa., January 13, 1914.

Hon. Joseph W. Hunter, Deputy State Highway Commissioner, Har-
risburg, Pa.

Sir: This Department is in receipt of your letter of January 8§,
1914, inquiring whether the members of the Board of Township Su-
pervisors whose term expired the first Monday in December, 1913, or
the members of the Bodrd of Supervisors who took charge of affairs
on that date, are to sign the annual report which should be made
on or before January 1st, 1914, to the State Highway Commissioner,
by Township Supervisors, in townships of the second class.
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The Act of 22nd July, 1913, (P. L. 915), provides, Section 21:

“The Board of Supervisors of the several townships
shall annually on or before the first day of January in
each and every year make a sworn statement to the State
Highway Commissioner, on blanks.furnished to them
by the State Highway Commissioner, of the whole
amount of tax levied during the preceding year for road
purposes, and the total amount of road taxes collected
during the year, specifying in such report the amount
expended for maintenance or repairs of roads, for open-
ing and building of new roads and for macadamizing or
otherwise permanently improving roads and the number
of miles thus made and the total number of miles of
township roads in said township; together with the
names and addresses of the chairman, members and sec-
retary and treasurer of the board and such other mat-
ters and things as the State Highway Commissioner
may require.”

Section 4 of said Act provides that the supervision of road affairs
in townships of the second class shall be in the hands of three town-
ship supervisors elected for six years, the term of one supervisor ex-
piring each two years. The term of all supervisors begins on the
first Monday of December.

It seems a bit incongruous that officers elected on the first Mon-
day of December should, on or before the first day of January im-
mediately thereafter, make a report of the road tax levied and col-
lected and of how it was expended during the preceding year by
their predecessors in office. It would have seemed more natural
that the Board in office during the time that the tax was levied and
collected and the money expended, should make the report to the
State Highway Commissioner. On the other hand, the report which
is to be made on or before January 1st is to be made by “the Board
of Supervisors of the several townships,” and it would not be appro-
priate to describe the Board whose term had expired on the first
Monday of December as constituting the Board of Supervisors after
that date. In addition to this, the report is also to state the names
and addresses of the chairman, members and secretary and treasurer
of the Board. It would manifestly be of no use for the State High-
way Commissioner to have the names of the persons who were of-
ficers of the Board which had ceased to exist on the first Monday
of December; the information which he would want would be as
to who would be the officers during the year succeeding the first
Monday of December, and of course the new.Board and not the old
Board, would be the proper body to furnish such information.

A review of the Acts, however, shows that it was not through in-
advertence that the report was required to be made within a short
time after the new Board of Supervisors went into office. 'The Act
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of April 12, 1905, (P. L. 142), which was the first Act covering the
subject matter of the Act of 1913, provided that the terms of road
supervisors in townships of the second class should begin on the
first Monday of March, and the annual report to the State Highway
Commissioner was required to be made on or before March 15. (Sec.
10).

The next Act, May 13, 1909, (P. L. 752), did not change the time
of the beginning of the term of the supervisors, but allowed the
Board until the first day of April to make its anpual statement to
the State Highway Commissioner, instead of the 15th day of March,
as provided by the Act of 1905. This indicates that the difficulty of
having a Board inducted on the first Monday of March, prepare re-
ports for the preceding year, by the 15th of March had been observed,
and that the Legislature by extending the time to the first day of
April intended to mitigate the difficulty. Of course, if the reports
.had been intended to be prepared by the old Board, there would
not have been this difficulty, because it could have begun the prepara-
tion of the reports before the first Monday of March.

The Act of June 14, 1911, (P. L. 942), changed the beginning of
the term of supervisors to the first Monday of December, and pro-
vided that the annual report to the State Highway Commissioner
should be made on or before the first day of January, exactly as is
prescribed by the Act of 1913.

It has been the practice, under the Act of 1911, for the Board
whose term begins in December, to make the report for the preceding
year, and not to have the old Board whose term expired in December
make the report.

The Department, therefore, advises you that the report for the
year ending January 1, 1914, should be made by the Board which
took charge of affairs on the first Monday of December, 1913.

Answering your second question, as to whether all the members
of the board must sign the report, you are informed that, in the
opinion of the department, this is not necessary. The Act of 1913
provides that the supervisors are to organize as a Board and the
report which is required is not a report by the supervisors, but by
the Board of Supervisors. It therefore may be made in the name of
the Board of Supervisors, by the chairman or other authorized of-
ficer.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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ROUTE NO. 47.

The Highway Commissioner may decide which one of the two roads connecting
East Freedom and Hollidaysburg is part of Route No. 47.

Office of the Attorney General,
Harrisburg, Pa., February 9, 1914.

Hon. Joseph W. Hunter, Deputy State Highway Commissioner, Har-
risburg, Pa.

Sir: This Department is in receipt of your letter of December 30,
1913, supplemented by your letter of January 13, 1914, asking an
opinion as to the right of the State Highway Commissioner to de-
cide which one of two roads connecting East Freedom and Hollidays-
burg, points named in the description of Route 47 in the State High-
way Act of June 1, 1911, (P. L. 468), shall be made part of the
State road.

The beginning of Section 6 of the Act provides that the State high-
ways are to connect

“gll those certain existing public roads, highways, turn-
pikes, and toll roads * * * forming and being main
traveled roads or routes, between the county seats of the
several counties of the Commonwealth and main traveled
roads or routes leading to the State line and between
principal cities, boroughs and towns.”

In view of this provision you are advised that where there are two
roads or routes connecting points designated in the Act, and one
of those roads or routes is clearly the “main traveled” road or route,
that road or route should be selected as part of the State highway!
unless the location of the State road is changed with the approval of
the Governor, as provided by Section 8.

‘Where, however, of the two roads or routes one is not clearly the
“main traveled” road or rodte, the discretion as to which one is to
form part of the State highway must be vested in some one, and
the Act of June 1, 1911, clearly shows that the Legislature intended
to vest this, as well as numerous other administrative details con-
nected with the execution of the Act, in the State Highway Commis-
sioner.

This is clearly indicated by the provision of Section 7, as follows:

“Where the description of any route herein given may
state the beginning or termination or intermediate
points of the route to be at an indefinite or unidentified
point or place, or at or upon an unnamed road or street
the same shall be definitely identified and determined by
the State Highway Commissioner.”
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Apparently, as I gather from your letter, the Commissioner, in
the case under consideration, has selected the “main traveled” route;
but if this be not so, then it seems clear that the description of Route
47 does not define the intermediate point of the route between East
Freedom and Hollidaysburg, and hence the definite identification
and determination thereof was within the express terms of the above
quoted part of Section 7.

In your letter you say:

“There is no change contemplated in the location of
Route No. 47 as originally determined by the State
Highway Commissioner, which was from East Freedom
over the present turnpike road, by way of Newry and
Duncansville, to Route No. 63 and then over Route No.
53 into Hollidaysburg and not over the abandoned turn-
pike road from Leamersville Bridge over Catfish Hill
into Hollidaysburg.”

It is clear, therefore, that the Commissioner’s original determina-
tion or choice of the particular road referred to, being one of the
two roads connecting the said mentioned termini, has not, in faect,
been changed. That the Commissioner had authority to make such
selection, there can, in my opinion, be no question. It is scarcely
necessary to add, therefore, that Section 8 of the Act does not apply
in this case..

JOHN C. BELL,
Attorney General.

CHANGE IN SPECIFICATIONS.

The Highway Department has no right to agree to a change in the specifications
for the improvement of a State-aid road in .Scalp Level Borough to brick instead of
macadam, without re-advertisement of the contract.

Office of the Attorney General,
Harrisburg, Pa., April 13th, 1914.

S. D. Foster, Esq., Chief Engineer, State Highway Department, Har-
risburg, Pa.

Sir: This Department is in receipt of your letter of April Ist,
inquiring whether your Department has a right to agree to a change
in the specifications for the improvement of a State-aid road in
Sealp Level Borough, upon the application of the borough. The
change desired is that the surfacing be brick paving instead of water

bound macadam.
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However desirable it might be, in this particular case, that your
Department should have the right, at the request of the local au-
thorities most closely affected, to make changes in the specifications
for the improvement of roads, you are advised that under the exist-
ing legislation there is no such right.

Section 18 of the Highway Act of May 81, 1911, (P. L. 468), pro-
vides:
“The kind of materials to be used on any particular
highway, or part thereof, to be built, shall be decided

or selected by the State Highway Commissioner before
the contract is let.”

This would be necessarily implied from the provisions of Sections
13 and 14 concerning the letting of contracts for highway work.

Section 13 begins:

“All work of construction, building or re-building of
highways, excepting that of repairing and maintenance
done under the provisions of this act, shall be by con-
tract, and shall be according to plans and specifications,
to be prepared in every case by the State Highway De-
partment; and in awarding any contract the work shall
be given to the lowest responsible bidder.”

Section 14 prevides that the advertisements for proposals for work
must designate where the plans and specifications may be had,

If, after the contract were advertised and let to the lowest re-
sponsible bidder, alterations should be made in the plans and specifi-
cations, there would be no certainty that the actual work done would
correspond with the work advertised and bid for.

You are therefore advised that if the borough desires your Depart-
ment, and your Department is willing, to change the plans and speci-
fications, the contraet should be readvertised.

Very truly yours,

JOHN C. BELL,
Attorney General.

T T —— —
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INCOMPATIBLE OFFICES.

The offices of township fax collector and treasurer of township supervisors are
incompatible.

Office of the Attorney General,
Harrisburg, Pa., May 25, 1914.

Hon. Joseph 'W. Hunter, First Deputy State Highway Commissioner,
Harrisburg, Pa. ' .

Sir: This Department is in receipt of your letter of April 24th,
inquiring whether, under the provisions of the Act of July 22, 1913,
(P. L. 915), it is proper for a township tax collector to be appointed
treasurer of the board of township supervisors.

Section 6 of the said act provides that at their organization meet-
ing the supervisors of each township-

“shall appoint a treasurer and a secretary, who may or
may not be the same person, and who may or may not
be a member of the board.”

Section 14 provides for the collection of the road tax through the
medium of the township collector, to whom the supervisors are di-
rected to deliver a warrant to collect the road tax which they have
levied. The tax collector is to keep account of the moneys collected,
make monthly reports to the secretary of the hoard of supervisors,

“and said collector shall pay over on the first day of
each month to the treasurer all moneys collected dur-
ing the previous month and take his receipt for the
same. In case of the refusal or neglect of any tax col-
lector to comply with the provisions of this act, he shall
be guilty of a misdemeanor and on conviction therefor be
sentenced to pay a fine of not less than one hundred
dollars or to be imprisoned for a term not exceeding one
year, or both, at the discretion of the court.”

The foregoing quotation clearly indicates the intention of the Legis-
lature that the tax collector and the treasurer of the board of town-
ship supervisors shall be different persons, and that the funds col-
lected by the tax collector shall be paid over to and receipted for
by the treasurer of the board. Such a proceeding would be useless
if the oftices were filled by the same person, but would serve the
purpose of providing a monthly, check upon the collections of the
tax collector if the offices are filled by different persons.

Where the Legislature has intended that the collector of taxes
and the treasurer of a particular board entitled to administer part
of those taxes should be the same person, it has so stated expressly,

11
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as, for example, in the case of the treasurer of the board c.)f _SChOOI
directors in school districts of the first class. In that case it is pro-
vided Act of May 18, 1911, (P. L. 323), Section 503, as follows:

“They (the school directors) shall elect the treasurer
of the city constituting such school district of the first
class as the school treasurer for such school district for
the ensuing fiscal year.”
You are, therefore, advised that the tax collector and the treasurer
of the board should not be the same person.
Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

TOLL ROAD—ROBESONIA.

The condemnation of a toll road in a borough should be proceeded with under
Act of June 2, 1887, P. L. 306, and its supplements.

Office of the Attorney General,
Harrisburg, Pa., June 2, 1914,

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

Dear Sir: This Department is in receipt of your letter of May
12th, 1914, inquiring as to the status of a toll road in the Borough
of Robesonia, which road forms part of one of the State highways
described and defined by the Act of June 1, 1911, (P. L. 468). We
understand that the toll road runs through Robesonia Borough and
extends into Berks County (in which said Borough is located) and
also into Dauphin County, and that what you desire to know is how
the toll road may be condemned. We also understand that the State
Highway Department has not taken over the road,

In the first place, as you were advised by this Department in an
opinion dated September 24th, 1913, jurisdiction over parts of State
highways within borough limits rests with the borough authorities,
under the provisions of Section 10 of the Act of June 1, 1911, (P.
L. 468), unless and until the State Highway Department takes over
such parts of the State Highways under the conditions permitted by
said section.

The condemnation of the toll road in question, therefore, should
be proceeded with exactly as if it were not part of the State highway,



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 161

viz., by proceedings under the Act of June 2, 1887, (P. L. 306), and
its supplements. This Act provides for the condemmation of toll
roads at the expense of the counties of the State where the best in-
terests of the people -of the county require the condemnation. The
Act of June 11, 1891, (P. L. 296), permits the condemnation of that
portion of the toll road lying within the limits of the borough, if
it is not desired to condemn the entire toll road.

You have not asked, and we therefore have not considered what
remedy your Department may have if the county refuses or neglects
to condemn.

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney General.

STATE HIGHWAYS.

Subcontractors for State Highways should give notice to and, if necessary to
collect their debt, bring suit against the bondsmen of contractors for State High-
ways.

Office of the Attorney General,
Harrisburg, Pa., June 2nd, 1914.

Mr. William R. Main, Auditor, State Highway Department, Harris-
burg, Pa.

8ir: This Department is in receipt of your letter of May 15th,
1914, inquiring whether the provisions of the Act of 22nd April, 1903,
(P. L. 255), should be observed by your Department.

The purpose of that Act was to provide a method for securing to
sub-contractors upon public work a method of collecting sums due
them from the public agency with which the contract was made. It
provides:

“Where labor or materials are furnished for any
structure or other improvement for purely public pur-
poses, in lieu of the lien given by this act, any sub-con-
tactor who has furnished labor or materials thereto may
be given a written and duly sworn notice to the Com-
monwealth, or any division or sub-division thereof, or
any purely public agency thereunder, being the owner of
the structure or other improvement, setting forth the
facts which would have entitled him to a lien as against
the structure or other improvement of a private owner;
whereupon, unless such claim be paid by the contractor,

11—23—1915



162 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

or adequate security be given or have been given to pro-
tect all such claimants, the Commonwealth, or the divi-
sion, or sub-division thereof, or purely public agency
thereunder, shall pay the balance actually due the con-
tractor into the court of common pleas of the county
in which the structure or other improvement, or the prin-
cipal part thereof, is situate, for distribution to such
parties as would be entitled thereto were it paid into
court in the case of a private owner; and the Common-
wealth hereby does, and any division or sub-division
thereof, or any purely public agency theréunder may,
require that any contract for public work shall, as a con-
dition precedent to its award, provide for approved se-
curity to be entered by the conivactor to protect all
such parties.”

This Act amends the Mechanics’ Lien Law of 4th June, 1901, (P.
L. 431), which law had provided, Section 2:

“But no lien shall be allowed for labor or materials
furnished for purely public purposes.”

Prior to the passage of the Act of 1901 no mechanies’ lien legally
could be filed against any improvement for purely public purposes,
because, as was pointed out by Lowrie, J., in Williams v. Controller,
18 Pa. 275, 1852, a Levari Facias is the only execution proper on a
jndgment on a mechanics’ lien, and that sort of execution-is for-
bidden by the Act of 16th June, 1836, (P. L. 755), in the case of
public corporate bodies. As far as the State itself is concerned the
Constitution in Article I, Section 11, protects it from suit except
where the Legislature directs otherwise.

The Act of 1903 was passed for the purpose of providing a remedy
other than by lien in cases of sub-contractors engaged upon public
work.

The remedy provided for by the Act, however, was one which did
not exist before. For this reason it is unconstitutional, as providing
a special method for the collection of debts contrary to Article ITI,
Section 7, and the Supreme Court of Pennsylvania has so held in the
case of Smith’s Appeal, 241 Pa. 336, (1913).

In that case the board of school directors of a horough petitioned
for leave to pay money into court, as provided by the Aect of 1903.
This petition was granted by the lower court, but the Supreme Court
reversed the decree and directed the board to pay the balance due
directly to the contractor.

Since this decision it is the duty of the State Highway Depart-
ment, in spite of motices of the non-payment of sub-contractors, to
pay to the principal contractor, or his representatives, the balance
due upon any contract.

The sub-contractors are amply protected by the bonds which con-
tractors are required to furnish under Section 13 of the Act of June 1,
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1911, (P. L. 468), these bonds being conditioned, inter alia, that
the contractor “shall well and truly pay to all and every person fur-
nishing material or performing labor in and about the construction
of said Highway, all and every sum and sums of money due him,
them or any of them, for all such labor and materials, for which the
contractor is liable.”

Sub-contractors who have not been paid, therefore, should give
notice to, and, if necessary, bring suit against, the bondsmen of the
contractor.

Yours very truly,

JOHN C. BELL,
Attorney General.

TURNPIKES IN BOROUGH.

The obligation to repair so much of a turnpike, which the State Highway Depart-
ment has condemned, as lies within the limits of the boroughs, rests not upon the
boroughs but upon the State Highway Department.

Office of the Attorney General,
Harrisburg, Pa., July 7Tth, 1914.

Samuel D. Foster, Esq., Chief Engineer State Highway Department,
Harrisburg, Pa. ‘

Sir: This Department is in receipt of your letter of June 4, 1914,
inquiring whether the State Highway Department or the Borough
is responsible for the repair of that portion of a turnpike condemned
by the State Highway Commissioner under the Act of April 11, 1913,
(P. L. 59), which is within the limits of the Borough, the turnpike
constituting a portion of one of the State Highways, as defined and
described in the Act of May 31, 1911, (P. L. 468).

Section 9 of the latter act (as amended by the Act of April 11,
1913, P. L. 59), provides that where a turnpike company owns any
part of a road or route forming all or any portion of a State High-
way the State Highway Commissioner may proceed to acquire the
turnpike by amicable agreement or by condemnation. When it has
been acquired and the price paid “said turnpike, toll-road, or part
thereof, shall immediately become a State Highway, or part thereof,
free from tolls, and the same may then be improved and maintained
by the State Highway Commissioner in the manner provided by this
act.”’

Section 6 of the Act of May 31, 1911, (P. L. 468), provides that
the State Highways “shall be known, marked, built. rebuilt, con-
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structed, repaired, and maintained by and at the sole expense of the
Commonwealth; and shall be under the exclusive authority and
jurisdiction of the State Highway Department, and shall constitute
a system of State Highways.”

It this were all of the relevant provisions of the State Highway
Acts, the duty of the Commonwealth to maintain a turnpike forming
part of the State Highway after its condemnation by the State High-
way Department, would be clear.

Section 10 of the above mentioned Act of 1911 provides, however,
that:

“Anything herein contained, or any apportionment of
the State into highway districts, shall not be construed
as including or in any manner interfering with the
roads, streets, and highways in any of the cities, bor-
oughs, or incorporated towns of the Commonwealth.”

Section 10 further provides that the State Highway Department
may take over for improvement or reconstruction parts of the State
Highways within the limits of a borough or incorporated town when
such parts are not already improved or reconstructed according to
the standards of the State Highway Department, and when the failure
to take over such part of the State Highway would leave a gap in the
State Highway. The cost of maintaining any part of the State High-
way taken over by the State Highway Department within the limits
of a borough or incorporated town is to be borne one-half by the State,
and one-half by the borough or incorporated town, except that the
borough or town must pay the entire cost where the part of the
road taken over has heretofore been reconstructed as a state-aid road
with bricks or similar permanent paving material.

The effect of this section as you were advised by this Department
in an opinion given June 2, 1911, is that “jurisdiction over parts of
State Highways within borough limits rests with the borough au-
thorities under the provisions of Section 10 of the Act of May 31, 1911,
(P. L. 468), unless and until the State Highway Department takes
over such parts of the S/tate Highways under conditions permitted
by said section.”

The purpose of Section 10 was to preserve to the local authorities
which had theretofore had care of and jurisdiction over the roads,
streets and highways within their limits, the autonomy which they
enjoyed. That this is so is emphasized by the second proviso of Sec-
tion 10, which authorizes the councils of any borough or incorporated
town objecting to the taking over and appropriation of any road,
street or highway as a State Highway to file their objection with
the State Highway Department.

The question is whether a turnpike belonging to a private corpo-
ration, condemned and paid for by the State, comes within the ex:
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ception of Section 10, that nothing contained in the Act of 1911 shall
“be construed as including or in any manner interfering with the
roads, streets and highways in any of the cities, boroughs, or in-
corporated towns of the Commonwealth.”

. A turnpike within the borough limits so long as it is operated and
maintained by the Turnpike Company is, except for police purposes,
entirely without the jurisdiction of the borough authorities. No
duty or obligation as to its conditions rests upon them.

The Act of April 25, 1907, P..L. 104, repealed by the Act of
May 10, 1909, P. L. 499, which in turn was repealed by the Act
of March 15, 1911, P. L. 21, and the Act of April 25, 1907, P. L.
104, thereby revived, imposes upon counties, cities and boroughs
the duty and expense of repairing and maintaining parts of turnpikes
within their limits where the turnpikes have been (a) condemned
and paid for by the county, or (b) abandoned by the turnpike com-
pany, or (c¢) where the turnpike company owning the same has been
dissolved.

A turnpike condemned and paid for by the State does not come
within the terms of the Act of April 25, 1907, (P. L. 104), and the
borough is under no duty or obligation in reference to its condition.
If the State did not have jurisdiction over such a turnpike there
would be an entire absence of jurisdiction thereover. This is a con-
dition which the ILegislature certdinly did not intend to create.

Under Section 10 such highways as are within the limits of bor-
oughs, and under their jurisdiction, are not to be interfered with by
the State except under the conditions prescribed, but highways within
borough limits not under the jurisdiction of the borough authorities
must be, like the rest of the State Highways, under the care of the
State Highway Department. Any other interpretation would be
manifestly unjust as well as contrary to public policy, because it
would impose upon the local authorities, without their consent, lia-
bility for the repair of, and for the consequences of non-repair of,
turnpikes which the State might conclude to condemn.

The distinction herein suggested has been made by the Courts in
two recent cases.

In Soentgen vs. Rural Valley Borough, 5 Municipal Law Reporter,
page 1, (C. P. Armstrong County 1913) a borough was held liable
for an accident sustained through the non-repair of a road within
its. limits, which road constituted part of a State Highway.

The road was an abandomed turnpike. The Court said per
Painter, J.

«It is apparent from an examination of this Act (May
31, 1911, P. L. 468) that the streets of the boroughs were
not intended to be made a part of the general hlghway
system of the Commonwealth, nor can there be any in-
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tention of relieving the several boroughs, through Wh_ich
any highway passed, from the burden of maintaining
the streets.”

In this case it will be noticed the turnpike was abandoned, and the
duty of maintaining it, therefore, rested upon the borough under the
Act of 1907 above quoted.

In Commonwealth vs. Butler Borough, 5 Municipal Law Reporter,
page 180 (Butler County 1914) on the other hand the turnpike within
the limits of the borough had been conveyed by the turnpike com-
pany to the State Highway Department. The Court considered the
Act of 1907 above quoted and said, per Galbraith, P.J.:

“S0 long therefore as the ownership remained in the
Plank Road Company the Borough of Butler had no re-
sponsibility for the maintenance except in case of aban-
donment of its franchise by the owning company, or
by virtue of condemnation proceedings and payment for
the value thereof.”

In view of this, and in view of the evident intention of the Legis-
lature that the duty of tending to the roads must be definitely placed
upon some department the Court concludes:

“Nothing, we think, would relieve the Commonwealth
of the duty thus imposed (By Section 6 of the Act of
May 31, 1911, P. L. 468) in respect to the state highway
known as Route No. 72, except it was shown that part
of the route lying within the limits of Butler Borough
was, before being taken over by the State, subject to
the control and authority of the borough council, and
that the borough was responsible for its maintenance.”

In view of the fact that the Borough was not responsible for the
maintenance of the turnpike in question it was held that the State
was liable.

Answering your question specifically you are advised that the obli-
gation to repair so much of the turnpike, which the State Highway
Department has condemned, as lies within the limits of the boroughs,
rests not upon the boroughs but upon the State Highway Depart-
ment.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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ROUTE NO. 48.

‘Where a route has been amended or relocated by the Legislature, the State

Highway Department can have no claim of jurisdiction over the abandoned part
of the route.

Office of the Attorney General,
Harrisburg, Pa., August 4th, 1914.

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

8ir: " This Department is in receipt of your letter of August 3rd
inquiring whether the State Highway Department is required to con-
tinue to maintain these portions of certain State highways as de-
scribed by the Act of May 31, 1911, (P. L. 468), which have been re-
located by the amending Act of July 22, 1913, (P. L. 941).

For example, the former act provides that Route No. 48 shall go
from Bedford to the Maryland State line-by way of Cruso and Evitts.
The amending act provides that this route shall go from Bedford to
the Maryland state line by way of Bedford Springs and other places.

The two provisions are manifestly inconsistent, and the provisions
of the latter act must prevail. Since the State highway must follow
the route prescribed by the latter act the State Highway.Department
can have no claim of jurisdiction over the abandoned portion of the
route. 'The care of that portion reverts to the authorities upon whom
it rested prior to the passage of the Act of 1911.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

REPEAL OF SPECIAL ACT.
The Act of March 18, 1869, P. L. 384, is repealed by the general Act of July 22,

1913, P. L. 915.
Office of the Attorney General,

Harrisburg, Pa., August 5th, 1914.

Hon. Joseph W. Hunter, First Deputy State Highway Commissioner,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of May 28th,
1914, inquiring whether the Act of July 22, 1913, (P. L. 915), relating
to roads in townships of the second class, repeals the local Act
of March 11, 1845, (P. L. 129), as extended to Caln township, Chester
county, by the Act of March 18, 1869, (P.‘L. 584.)
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The Act of 1913 provides a uniform, complete and detailed system
for the management of highway affairs in townships of the second
class, under the supervision of the State Highway Department. That
it was passed in contemplation of inconsistent local acts, and that
it was intended to repeal them is evident from the following language
of Section 22:

“As this act goes in effect, all acts or parts of acts,
general, special or local, inconsistent herewith or sup-
plied hereby, be and the same are hereby repealed.”

The Act of March 11, 1845, (P. L. 129), is manifestly inconsistent
with the Act of 1913.

For example, the earlier act provides that the supervisors shall
be elected for three years, whereas the later act makes their term
six years.

Under the earlier act all of the work of keeping the roads in re-
pair is let out at public sale to the lowest bidder for three years.
Under the Act of 1913 it is contemplated that the township itself
shall do the greater part of the work. The most important difference,
however, is that the earlier act does not subject the supervision to
any outside control, whereas the act of 1913 makes the township,
supervisors -subject to the rules and regulations of the State High-
way Department, and in return secures to the townships important
financial aid from the State. .

There are numerous other details in which the acts differ, but
enough has been said to show that the Act of 1913 is inconsistent
with and supplies the local Acts of 1845 and 1869.

LEven without the express repealer above quoted the inconsistency
between the general act and the special acts would operate to repeal
the latter. As is said by Mr. Justice Mestrezat in Long vs. Phillips,
241 Pa. 246 (1913):

“It is a rule of statutory construction that an earlier
act will be repealed by implication by an act covering
the entire subject matter of the former law, and mani-
festly intended as a substitute for it.”

See also:

Sun etc. Publishing Co. vs. Bennett, 26 Super. Ot. 243 (1904) ;
Commonwealth vs. Prison Keeper, 49 Super. Ot. 547 (1912) ; Harris-
burg vs. Harrisburg Gas Company, 219 Pa. 76 (1907) ; Pollock vs.
Shenango Township, 22 Dist. Rep. 879, (1912).

You are, therefore, advised that Colon Township is subject to the
provisions of the Act of July 22, 1913, (P. L. 915).

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney Qeneral.
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BRIDGE ON ROUTE NO. 172.

If the bridge, on Route No. 172 in question, was a township bridge on May 3lst,
1911, it must be cared for and maintained by the State Highway Department.

Office of the Attorney General,
Harrisburg, Pa., August 6th, 1914.

Mr. J, Willis Whited, Bridge Engineer, State nghway Department,
Harrisburg, Pa.

Sir: I have your letter of July 23rd inquiring whether a certain
brldge on Route No. 172, in Wayne county, is part of the State high-
way, or is under the jurisdiction of the local authorities.

I understand that this was a township bridge, at least, until it
was viewed in March, 1912, since which date proceedings appear to
have been taken, which under ordinary circumstances would have re-
sulted in making the bridge a county bridge.

I am of opinion that the status of the bridge, so far as the State
Highway Department is concerned, must be determined as of May
31st, 1911, the date of the approval of the Sproul bill. If at that
date the bridge was one which was built in accordance with then
existing laws by a township, it became part of the state highway un-
der the provisions of Section 34 of the Act of May 31, 1911, (P. L.
468). Subsequent proceedings have no effect whatever.

You are, therefore, advised that if the bridge in question was a
township bridge on May 31st, 1911, it must be cared for and main-
~tained by the State Highway Department

Very truly yours,
MORRIS WOLF,
Third Deputy Atiorney General.

TURNPIKES IN BOROUGHS.

The State Highway Department has the exclusive right to fix the grades on
turnpikes condemned by it, notwithstanding such turnpike forms part of a borough
street. '

Office of the Attorney General,
Harrisburg, Pa., September 11th, 1914.

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

8ir: This Department is in receipt of your letter of August 19th
inquiring whether the State Highway Department has jurisdiction
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over the establishment of the grade of that portion of a turnpike
condemned by the State Highway Commissioner, which is within the
limits of a borough, the turnpike constituting a portion of a state
bhighway.

In an opinion given to you, under date of July 7, 1914, you were
advised that where the State Highway Commissioner has condemned
a turnpike within a borough, forming part of a state highway, the
duty of maintaining that turnpike is upon the State Highway De-
partment, and not upon the borough, for the reason that the borough
never had any jurisdiction over the turnpike.

In conformity with that opinion you are advised that the State
Highway Department has the exclusive right to fix the grades on
iurnpikes condemned by it, although such turnpike forms part of a
borough street. Your attention is called to the Act of June 5, 1913,
(P. L. 411), which gives the borough authorities the right to fix the
size and width of footwalks, pavements, gutters, culverts and
drains over and upon land abutting on state highways, and upon the
beds of state highways, with the consent of the State Highway Com-
missioner.

The fixing of the grade of the highway is not included within thig
act and you are, therefore, advised that this duty rests upon your
department.

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney General.

ROAD—HICKORY TOWNSHIP, LAWRENCE COUNTY.

There is no authority for using, in 1914, an unexpended part of an appropriation
of 1907 or 1909, to complete a road partially contracted for in 1907.

Office of the Attorney General,
Harrisburg, Pa., October 6th, 1914.

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of September
29th, 1914, enclosing copy of a letter from Hon. J oseph 'W. Hunter,
First Deputy State Highway Commissioner, concerning the comple-
tion of a road in Hickory Township, Lawrence County.

I understand that bids were received for the reconstruction of
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12,500 feet of this road on March 26, 1907, but that no contract was
entered into for any of the work at that time. On June 17, 1907,
a contract was let for 6,975 feet, which was part of the total amount
covered by the bid made in 1907. A contract was executed for the
6,975 feet, and that contract has been carried out.

Your present inquiry is whether a contract may now be let for
the remaining 5,625 feet, under the bid made in 1907, and the cost
of that work be charged against the unexpended balance of the ap-
propriations made to your department in 1907 and 1909. I am with-
out information as to the conditions under which the bid was made,
and I searcely can believe that the bidder remains bound to do the
work now under any bid made over seven years ago.

Assuming, however, that the bidder is willing to perform the re-
mainder of the work under his original bid, I am of opinion that
the cost of this work cannot be charged against any unexpended bal-
ance which your department may have from the appropriations madd
by the Legislature in 1907 and 1909.

The unexpended balance of those appropriations lapsed at the end
of the legislative years of 1907 and 1909, respectively.

It is true that Section 40 of the Act of May 31, 1911, (P. L. 468),
contains a saving clause relative to “any state-aid highway for which
plans and specifications have been made, and for which bids have
been received and the contract awarded, and for which the counties,
townships, boroughs or towns have signed the necessary agreement.”
In this case the contract was not awarded, and no agreement was
made with the township.

For a statement of the general principle relative to the lapsing of
the unexpended balance of an appropriation your attention is called
to an opinion of this department to C. P. Rogers, Jr., Chief of the
Bureau of Accounts, of the Auditor General’s Department, of Jan-
uary 27, 1914, and for a definition of what constitutes an award un-
der Section 40 of the Act of 1911 you are referred to the opinion
of this department given to Hon. Joseph W. Hunter, First Deputy

-State Highway Commissioner, March 27, 1912.

You are specifically advised that there is no authority for using
any unexpended balance of appropriations made to your department
in 1907 or 1909 in order to complete the road in question.

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney General,
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EMINENT DOMAIN.

Road supervisors may not take wood or timber for road purposes except by
agreement with or by consent of owners, and, similarly, undertakers of public
bridges may not take wood or timber for bridge purposes by eminent domain.

Office of the Attorney General,
Harrisburg, Pa., October 21, 1914.

Hon. Joseph W. Hunter, First Deputy State Highway Commissioner,
‘Harrisburg, Pa.

Sir: This Department is in receipt of your letter of October 3rd,
requesting an opinion as to whether the Act of June 13, 1836, (P.
L. 555); gives township supervisors a right of eminent domain over
such timber as they may need in building causeways and bridges, or,
in case of emergency, roads.

Section 27 empowers and directs township supervisors

“to purchase wood, timber and all other materials neces-
sary for the purpose of making, maintaining and repair--
ing the public roads or highways.”

Section 28 authorizes them to enter adjoining land and to

“dig, gather, and carry upon said roads any stone, sand
or gravel found on the same, which they may think
necessary for the purpose of making, maintaining or re-
pairing said roads,”

when they cannot buy them at reasonable prices.

Section 29 provides for the determination of the amount to be
paid by the supervisors to the owner of

“any materials which may be wanted for making, main-
taining or repairing the roads.”

It may seem odd that the Legislature, having expressed in Section
27 jts realization of the fact that wood and timber might be needed
by the supervisors in their work upon the roads, should have limited
the right of eminent domain conferred by Section 28, to stones, sand
and gravel.

Such limitation, however, seems to have been in line with a con-
servation policy adopted even in those early days, for an examination
of the General Railroad Act of February 19, 1849, (P. L. 79), shows a
similar limitation of the right of eminent domain.

Section 10 of that Act gives railroad companies the right to enter
upon adjoining land and

14

“to quarry, dig, cut, take and carry away therefrom, any
stone, gravel, clay, sand, earth, wood or other suitable
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material necessary or proper for the construction of any
bridges, viaduct or other buildings which may be re-
quired for the use, maintenance or repairs of said rail-
road.”

and then adds the proviso that

“t1_1e timber used in the construction or repair of said
‘railroad, shall be obtained from the owner thereof only
by agreement or purchase.”

Moreover, statutes conferring the right of eminent domain must be
construed strictly, (Woods vs. Greensboro Natural Gas Co. 204 Pa.
606, 1903; Crescent Pipe Line Company’s Petition, 56 Superior 201,
1914%), and we cannot supply the omission of the Legislature even if
it should seem to us to have been accidental.

You are advised, therefore, that road supervisors may not take
wood or timber, for road purposes except by agreement with or pur-
chase from the owners.

So far as causeways and bridges are concerned, Section 28 of the
said Act of 1836 gives the

“undertaker of any public bridge”

which includes the supervisors themselves, if they build it under the
authority of Section 36—the right to enter adjoining lands

“for the purpose of searching for and procuring the ma-
terials necessary for the building of such bridge, in like
manner and with like authority as is hereinbefore pro-
vided in behalf of the supervisors of the pubhc roads
in like cases.”

As in our opinion road supervisors may not take wood or timber
for road purposes by right of eminent domain, and undertakers of
public bridges have only “like authority,” we necessarily hold that
they may not take wood or timber by right of eminent domain for
bridge purposes.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General..
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MAINTENANCE OF BRIDGES.

County commissioners have the right to assist townships in the building of bridges
and do not thereby make them county bridges so as to be maintained by the county.
They remain township bridges and must be ma.inta‘ined by the State Highway
Department.

Office of the Attorney General,
Harrisburg, Pa., October 26, 1914.

Samuel D. Foster, Esq., Chief Engineer, State Highway Department,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of September
29, 1914, requesting its opinion concerning the liability of the County
of Tioga for the maintenance of eight bridges, the proceedings lead-
ing up to the construction of which are set forth in a report from S.
W. Jackson, Assistant Engineer at Wellsboro, Penn’a. I assume that
these bridges all are on the line of State highways, or State-aid high-
ways.

Section 34 of the Act of May 31, 1911, (P. L. 468), known as the
Sproul Bill, provides that:

“The word ‘highway, as used in this Act, shall be con-
strued to include any existing causeway or bridge, or
any new causeway or bridge, or any drain or water
course, which may form part of a road, and which has
been or might properly be built, according to any exist-
ing laws, by the townships of the Commonwealth.”

A State-aid highway, it is provided in the same section, “shall not
include any causeway or bridge which should properly be built by
the county or by the State, under existing laws.”

More accurate language might have been used in defining just what
bridges on State roads should come under the care of the State
Highway Department. This Department has held, however, that
the intention of Section 34 was to bring within the jurisdiction of
the State Highway Department all bridges except county bridges;
county bridges remaining under the jurisdiction of the County Com-
missioners. This being so—Ilet us consider the status of the eight
bridges in Tioga County. They were all authorized by the County
Commissioners between 1892 and 1900. The minute book of the Com-
missioners of Tioga County shows that in each case the Commis-
sioners, as far as it was within their power to do so, refused to
make these bridges county bridges. In each case there was a view
and report that the bridge was necessary and that it required more
expense than it was reasonable for the adjoining townships to bear.
In each case this report of the viewers was approved by the grand
jury and by the court. Under these circumstances, the County Com-



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 175

missioners had a right under the law to build the bridge at the ex-
pense of the county and make it a county bridge, or to refuse to build
it at all, or to furnish some or all of the cost of construction and
provide that the bridge should not be a county bridge.

The Act of June 13, 1836, (P. L. 551), was the first general Act
on the subject of the building of bridges: Section 85 provided that

“When a river, creek or rivulet over which it may be
necessary to erect a bridge crosses a public road or
highway, and the erecting of such bridge requires more
expense than it is reasonable that one or two adjoining
townships should bear, the court having jurisdiction as
aforesaid, shall, on the representation of the supervisors,
or on the petition of any of the inhabitants of the re-
spective townshlps order a view, in the manner pro-
vided for in the case of roads, and if on the report of
viewers, it shall appear to the court, grand jury, and
commissioners of the county, that such bridge is neces-
sary, and would be too expensive for such township
or townships, it shall be entered on record as a county
bridge.”

The Act of June 11, 1879, (P. L. 146), amended this section of the
Act of 1836, by providing

“That whenever the County Commissioners do not
deem it advisable to enter such bridge on record as a
county bridge, but shall consider it proper to assist such
township or townships in building the same, they are
hereby authorized and empowered, from and out of the
county funds, to either build such bridge, or to furnish
such township or townships the whole or a part of the
money necessary to build it, without entering such
bridge on record as a county bridge.”

Section 2 provides:

“That such bridges shall be maintained, kept in repair
and re-built, when necessary, by the respective town-
ship or townships, and the county shall in no event, be
liable for the same.”

The Act of May 25, 1887, (P. L. 267), amends the Act of 1879, by
permitting the County Commissioners to build any portion or por-
tions of the bridge if they did not find it advisable to build the en-
tire bridge.

This was the state of the legislation at the time that the bridges
in Tioga County were built. An inspection of the minutes shows
that in each case the County Commissioners had clearly in mind the
,Act of May 25, 1887, and intended, pursuant to the authority which
‘that Act gave them, to assist the townships in building the bridges,
but not to enter such bridges on record as county bridges.

12

’
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In view of the fact that the plain wording of the Act of 1887 au-
thorized them to do exactly this, it is scarcely necessary to cite de-
cisions in support of the conclusion that the County Commissioners;
acted within their rights.

In Westfield Borough vs. Tioga County, 150 Pa. Page 152, (1892),
there is a full discussion of the rights of County Commissioners to
accept or reject bridges for the county. That case arose in Tioga
County and the court decided that the Acts of 1879 and 1887, which
are mentioned hereinbefore, are applicable to that county in spite
of some earlier local legislation. The case itself was one in which
the bridge had been entered on record as a county bridge, and the
question was whether the county had to bear the expense of building
the approaches. It was held that it did.

The court said, after considering the Acts of 1879 and 1887, Page
161, per Mitchell, P. J.:

“The effect of that legislation is to empower the County
Commissioners to aid local communities in building
county bridges, as they think proper, without adopting
any bridge in question wholly as a county bridge.”

In Pittsburgh, ete. R. R. Co. vs. Lawrence County, 198 Pa., 1, (1901),
and Commonwealth vs. Bowman, 218 Pa. 330, (1907), the court points
out what the commissioners must do in order to make a bridge a
county bridge. The essentials to accomplish this result are ex.
pressed by Mr. Justice Mestrezat in the latter case, as follows:

“The statutory prerequisites to the authority of the
commissioners to build a bridge are: (1) A report of
viewers that the bridge is necessary and would be too
expensive for the township; (2) that these facts have
been made to appear to the court, grand jury and com-
missioners of the county; and (3) that the bridge has
been entered on record as a county bridge.”

In that case the bridge had not been entered as a county bridge,
and the court held that the commissioners therefore had no authority
to proceed to build it.

From the foregoing discussion the conclusion necessarily follows
that the County Commissioners of Tioga County had a right to as-
sist the townships financially in the building of the bridges in ques-
tion without thereby making them county bridges, and that when
the commissioners not only failed to enter them on record as county
bridges, but went further and resolved that they should not be county
bridges, but should belong to the townships in which they were 1o-
cated, such action expressly prevented the bridges from becoming
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county bridges. The duty of maintaining them, therefore, was not
upon the county but upon the townships, and hence now upon the
State Highway Department,

Very truly yours,

JOHN C. BELL,
Attorney General.

VACATION OF §TATE HIGHWAY ROADS.

Under section 20 of the Act of June 13, 1836, P. L. 551, which has not been re-
pealed by the Act of May 31, 1911, P. L. 468, the Courts of Quarter Sessions
have jurisdietion to vacate parts of Staté roads and supply the parts vacated by
new roads, without notice to the Commonwealth. The State Highway Department
is not liable for the resulting damages nor to build or maintain the new road.

Remedial legislation suggested. ‘

Office of the Attorney General,
Harrisburg, Pa., Nov. 4, 1914.

Samuel D. Foster, Esq., Chief Engineer State Highway Department,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of September
29th encloging letters from Evans & Evans, Attorneys, of Ebensburg,
relative to a part of State Highway Route No. 53, in Cambria County.

The facts, as I understand them, are that the State Highway Com-
missioner under Section 4 of the Act of May 31, 1911, (P. L. 468),
gave notice to the proper local authorities of his intention to take
over the road in.question on June 1st, 1912.

On September 11, 1912, a petition was presented to the Court of
Quarter Sessions of Cambria County asking that a part of Route
53 be vacated, and supplied by a new road. The matter was so pro-
ceeded in that viewers reported in favor of granting the prayer of
this petition, and awarded damages to the persons whose property
was injured by the laying out and construction of the new road.
This report was confirmed by the Court of Quarter Sessions.

Of all these proceedings the State Highway Department had no
notice. .

The information given me does not show whether the petition to
vacate the road and supply a new road set forth correctly the status
.of the road so that the Court was informed that it was a part of a
State highway. Neither does my information show whether the pro-
ceedings were in due form.

12—23—1915
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I assume, however, that the petition set forth the facts fully and
correctly, and that there was no formal defect in the proceedings.

The legal questions presented, therefore, are:

First: Whether the Courts of Quarter Sessions of counties
through which a portion of a State highway runs have jurisdiction
to vacate part of the State highway and supply the part vacated by
a new road.

Second: Whether such proceedings may be taken without notice
to the Commonwealth, and

Third: Whether the Commonwealth is bound to pay the dam-
ages awarded by the Viewers, and to open the new road approved by
the Court. .

The general road act of June 13, 1836, (P. L. 551), provides in
Section 20 as follows:

“The said courts (of Quarter Sessions) respectively,
shall also have power in the manner aforesaid, to
change, or supply by a new road, the route of any state
road which may be laid out by direction of any Act of
Assembly, within their respective counties, and there-
upon to vacate so much of such State road as shall be
supplied.”

“The manner aforesaid” is the manner described by Section 18,
namely, “the manner provided for the laying out of public roads
and highways.” “The manner provided for the laying out of pub-
lic roads and highways” is contained in Section 1 to 10 of the Act
of 1836. It contemplates the appointment of Viewers, their report
in favor of the need of a road, their findings of the damages sustained
by abutting owners, and the approval of the report and findings by
the court.

I am unable to find that Section 20 of the Act of 1836 has been
repealed and am compelled to reach the conclusion that it is still
in force.

It applies only to State roads “which may be laid out by direc-
tion of any act of assembly,” but the taking over by the State High-
way Commissioner, under the provisions of the Act of 1911 of the
roads therein designated and defined as State highways, cannot be.
said to be other than a laying out of these State roads by direction
of an Act of Assembly.

You, therefore, are advised that the Court of Quarter Sessions of
Cambria County had jurisdiction to change the route of the State
highway above referred to, and to vacate so much of this State high-
way as the new road will supply.

Upon the question of notice it will be observed that the Act of
1836 did not provide for notice of the proceedings for laying “out
roads to any of the local authorities, and it was not until the Aet
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of 3 April, 1889, (P. L. 26), was passed that any notice was required
to be given to any of the local authorities, although if the road was
laid out the local authorities were compelled to provide for the pay-
ment of damages. The last mentioned Act provided for the giving
of notice of the appointment of Viewers, and of the time and place
of their meeting to the County Commissioners or their Clerk, and
it has been held that under this Act such notice must be given where
a part of a road is to be vacated and supplied by a new road. Todd
Township Public Road, 11 Pa. Dist. Rept. 332 (1902).

There is no statute, however, which provides for notice in any such
case to the State Highway Department or to any officer of the State.

Upon the question of damages, and upon the question of the con-
struction of the new road, the Act of 1836 is silent. Section 8 of
the Act of 1836 provides that where damages are assessed to persons
abutting upon roads to be laid out, the county must pay the damages.
In the absence of any direction that the State shall pay the damages
in the case provided for by Section 20 that burden should not be
placed upon the State.

If, therefore, the Court is of opinion that the route of a State road
should be changed, the county must bear the damages and construct
the new road.

It results, from what bas been said, that while the Legislature has
defined and described the State highways in the Act of 1911, and
provided that the State Highway Department should take care of
those highways, yet there is no obligation upon the State Highway
Department, if county courts change the roads, also to build and
keep in repair the new road.

Any other conclusion might be fatal to the system of State high-
ways which the Legislature intended to provide for by the Act of
1911, County courts throughout the State might change parts of
the route of State highways making the new route longer than the
o0ld one, and rendering the State liable for heavy damages without its
consent or even its knowledge. It is regrettable that the local courts
are given authority to interfere at all with the routes of the State
highways.

In order to make the system uniform there should be a unity of
jurisdiction over the State highways, and the Legislature by the Act
of 1911 undoubtedly intended that jurisdiction to be in the State
Highway Commissioner. However, it failed to repeal Section 20
of the Act of 1836 and until that failure is remedied local courts
will be able to change the routes of State highways.

You are, therefore, advised that while the Court of Cambria county
had jurisdiction under Section 20 of the Act of 1836 to change the
route of the State road, and to vacate the State road supplied by
the new road. without notice to your department, your department
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is not bound to pay the damages resulting from the location of the
new road, nor. to build or maintain it. The need of remedial legis-
lation in connection with this subject is evident from the conclusions
herein reached.
Very truly yours,
JOHN C. BELL,
Attorney General,
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LETTING CONTRACTS.

The Board of Public Grounds and Buildings may award a contract for an item
in the schedule at the maximum price fixed upon that item, provided no lower bid
has been received on such item. '

Office of the Attorney General,
Harrisburg, Pa., April 18, 1913.

The Board of Commissioners of Public' Grounds and Buildings, Har-
risburg, Pa.

Gentlemen: This Department is in receipt of a letter from your
Secretary, under date of April 14, 1913, asking, in substance, that
you be advised whether, under Section 12 of Article-III of the Con-
stitution and the Act of March 26, 1895, (P, L. 22), The Brard of
Commissioners of Public Grounds and Buildings may lawfully award
a contract for State supplies upon a regular bid of a responsible bid-
der at the maximum price fixed by the Superintendent of Public.
Grounds and Buildings, with the approval of your Board, on one
of the various items in one of the classifications of the printed and
advertised schedule for the purchase of such supplies, in the event
that no lower bid has been received on such item ;—or whether con-
tracts may legally be awarded only upon bids at a percentage be-
low the maximum price fixed as aforesaid?

The above mentioned Section of the Constitution provides, inter
alia, that State supplies shall be furnished ‘“under contract to be
given to the lowest responsible bidder below such maximum price
and under such regulations as shall be prescribed by law.”

The above cited Act of Assembly enacts, inter alia, that the Su-
perintendent of Public Crounds and Buildings shall prepare the an-
nual schedule, fixing ‘“proper maximum prices” upon the various
items of the different classifications thereof.

It is clear that the provisions relative to and requiring the fixing
of maximum prices are intended to require your Board to fix a price
on each item of the schedule above which it will be useless for any

(183)
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bidder to bid. The fixing of such maximum price is, in effect, a
declaration upon the part of your Board that in ng event-will the
State pay more than the price thus specified for the articles men-
tioned in the item to which it is attached; and, further, that even
that price will not be paid if any responsible bidder will agree to
furnish the article or articles in question at a lower price. The very
words “maximum price” necessarily mean that the price thus de-
scribed is the outside or highest price the State will in any event
pay, and then only if it should become necessary to do so, because
no offer to furnish the supplies at a lower price has been received.
When there are bidders, however, who bid less than such maximum
price, then, of course, the contract is, “to be given to the lowest re-
sponsible bidder below such maximum price.”

You are therefore advised that a contract may be awarded on an
item in the schedule at the maximum price fixed upon that item,
provided no lower bid has been received on such item.

Very truly yours,
J. E. B. CUNNINGHAM,
Deputy 'Attorney General.

BOND OF SUPERINTENDENT OF PUBLIC INSTRUCTION.

There is no statutory requirement that a bond shall be given by the Superin-
tendent of Public Instruction.

. Office of the Attorney General,
Harrisburg, April 28, 1913.

Hon. Samuel B. Rambo, Superintendent of Public Grounds and Build-
ings, Harrisburg, Pa.

Sir: Your favor of the 14th inst. addressed to the Attorney Gen-
eral, is at hand.

You ask to be advised “if the bond covering Hon. Nathan O.
Schaeffer, as Superintendent of Public Instruction, in the amount of
1,000 pounds, is in the value of colonial pounds or sterling pounds.”

The Act of May 18, 1911, (P. L. 309), known as the School Code.,
prescribes the powers and duties of the Superintendent of Public
Instruction, whose office is provided for in the Constitution, but
does not require that he give a bond for the faithful performance
of the duties of his office.

The officer who corresponds to the present Superintendent of Pub-

lic Instruction prior to the Constitution of 1874, was the Superin-
tendent of Common Schools.
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By the Act of April 18, 1857, (P. L. 263), the office of Superin-
tendent of Common Schools was created as a distinct office and it
was provided that:

“The superintendent of common schools and his suc-
cessors in office, appointed under this act, shall furnish
the same security * * * * * that are now by law re-
quired of and devolved upon the superintendent of com-
mon schools.”

Prior to the ‘Act of 1857 the office of superintendent of common
schools was held by the Secretary of the Commonwealth.

The Act of 1791 provided for the giving of a bond of 1,000 pounds,
by the Secretary of the Commonwealth, for the faithful performance
“of the several trusts to him committed.”

The School Code, in Section 2824, provides:

“This Act of Assembly is intended as an entire and
complete school code for the public school system in this
Commonwealth, hereby established in any school district
therein, and the following acts or parts of
acts * * * * * bhe and the same are hereby repealed.”

All of the acts which relate to the'superintendent of common
schools above referred to, and which require the superintendent to
give a bond, including the Act of April 18, 1857, are specifically re-
_pealed.

The Act of 1857 and the other acts relating to the superintendent
of common schools having been repealed, the school code not having
provided for the giving of any bond by the Superintendent of Public
Instruction, I am therefore of opinion that there is no statutory re-
quirement for any bond to be given by that official.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General.
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CORRECTION OF DEFECTIVE BONDS.

The Board is advised to allow the correction of a bond by obtaining the signature
thereto of the principal, where said principal was lowest responsible bidder for a
contract.

Bids must be presented in duplicate.

Office of the Attorney General,
Harrisburg, Pa., June 4th, 1913,

Board of Commissioners of Public Grounds and Buildings, Harris-
- burg, Pa.

Gentlemen: This Department is in receipt of your communication
addressed to it by your Secretary, asking to be advised whether
under the Act of March 26, 1895, (P. L. 22), as amended by the
Act of April 10, 1913, (P. L. ), your Board has discretionary
power to permit certain defects in bonds accompanying bids to
furnish supplies, ete. for the State government, to be corrected.

The communication referred to contains a general description of
certain defects appearing upon the face of bonds submitted along
with the bids opened by your Board on the second Tuesday of May,
1913. It would be improper and impracticable to attempt to express
an opinion upon the general subject matter of your inquiry without
having the exact facts of each individual case before this Department.

Your communication is accompanied by the bond in one case, and
the correspondence with relation thereto, from which it appears
that J. H. Weil & Company submitted a bid upon the stationery
schedule, which bid was accompanied by a bond with the Fidelity
& Deposit Company of Maryland as surety thereon. The bond was
duly executed by the surety, but J. H. Weil, a member of said firm,
inadvertently failed to execute said bond in behalf of the principal.

You ask to be advised whether your Board should permit the bid-
der to cure the defect in this bond by accounting the same after the
bids had been opened and the defect discovered. By the Act of
1895, it was provided that no proposal should be considered or ac-
cepted unless accompanied by a bond with at least two sureties, or
one surety company approved by a judge of the court of common
pleas of the county in which the person or persons making the pro-
posal reside, etc. By the amendment of 1913 it is provided inter
alia in effect that if the surety on such bond is a surety company
authorized to act as surety in this Commonwealth no approval by
a court is required. The bond in question, therefore, was in proper
form with the exception that it had not been executed by the prin-
cipal. |

In construing the Act of 1895 with reference to a case in which
a bond required to be approved by a judge of the court of common
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pleas had not been so approved, this Department held in an opinion
under date of October 24th, 1911, that the provisions of the act
were mandatory and.that the approval was a condition precedent
to the submission of a bid in proper form. It was accordingly held
that your Board had no power to waive the mandatory provisions of
the act, and could not legally return the bond for correction, and
subsequently award a contract upon the bid which it accompanied.

In that case there was no indication of an endeavor upon the part
of the bidder to comply with the express provisions of the law. The
case now under discussion differs from the one referred to in said
opinion, in that the above named firm evidently endeavored to com-
ply with the law, but through a mere inadvertence submitted a de-
fective bond. As the bond was duly executed by the surety com-
pany it probably would be held that it protected the Commonwealth,
although not signed by the principal.

Aside from this consideration, however, if this firm is the lowest
responsible bidder upon certain items of the schedule, and has en-
deavored to make its bid in the manner required by law, it would
be contrary to the best interests of the Commonwealth for your
Board to reject its bid by reason of such a curable defect in the
" bond, and award the contract to the next lowest bidder.

Although the language of the act vests but little discretion in your
Board in matters of this kind I am of opinion that under the facts
in this particular case, the Board would be legally justified in per-
mitting the execution of the bond by the principal, and in awarding
the contract to this bidder.

You also state in your communication that a number of bids have
been rejected because they were not presented in duplicate, and
you ask whether your Board would be justified in permitting bid-
ders to submit duplication of their bids subsequent to the time
fixed by law for the opening of bids.

In reply to this inquiry permit me to say that it is expressly pro-
vided by the amendment to the fifth section of the said -Act of 1895
that: “All bids shall be in duplicate, one of which shall be marked
‘Duplicate Bid.’” This is an express mandatory provision of the
law, and you are advised that where the bidder has failed to sub-
mit his bid in duplicate his proposal cannot be considered or accepted
by your Board.

Failure to comply with this provision of the law is a matter of
substance, and not of form, and your Board bas no power to waive
compliance with this provision.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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BRIDGES.

It is the duty of the Board of Public Grounds and Buildings to appoint an engineer
for a county bridge destroyed by flood, which is to be rebuilt by the State, where the
bridge forms part of a State highway under the supervision of the State Highway

Department.

Office of the Attorney General,
Harrisburg, Pa., July 28th, 1913.

Mr, Harry S. McDevitt, Secretary, Board of Commissioners of Pub-
lic Grounds and Buildings, Harrisburg, Pa.

Dear Sir: This Department is in receipt of your communication
of the 17th instant as follows:

“Under the Act of 1895 (P. L. page 130) amended
by the Act of 1903 (P. L. page 230) the Board of Com-
missioners of Public Grounds and Buildings is directed
to appoint an engineer to draw plans and to superintend
the construction of county bridges which have been de-
stroyed. Under the terms of the 1911 Act creating the
Highway Department, the supervision of State roads is
vested there.

The question has therefore arisen whether the Board
has the right to appoint a bridge engineer where the
bridge in question forms part of a highway under the
control of the State Highway Department, and the
Board has directed me to procure from you an opinion
relative -to the same.”

Section 1 of the Act of June 3rd, 1895, made it the duty of the
Commonwealth to rebuild “all bridges maintained, owned and con-
trolled by the several Counties, and known as county bridges, which
are now or may hereafter be erected over and across the navigable
rivers and such other streams as have been declared public high-
ways by Act of Assembly, which may hereafter be carried away or de-
stroyed by flood, fire, or other casualty, and rebuild the same in case
the same are again carried away or destroyed from like cause.”

The Amendatory Act of April 21st, 1903, amended the above sec-
tion of the Act of 1895 so -as to confine its duty of reconstruction
to cases where county bridges might be “carried away or destroyed
by flood or windstorm, and rebuild the same in case the same are
again carried away or destroyed from like cause”—the case of de-
struction of such bridges by windstorm, in addition to the case of
destruction by flood, being substituted for the case of destruction
by fire or other casualty.

By the third section of the Act of 1903, it is made the “duty of
the Board of Public Grounds and Buildings immediately to proceed
and have prepared, in conformity with the report of the Viewers,
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such plans and specifications of the proposed bridge as may be neces-
sary, and appoint a Superintendent of Construction, ete.” It is true
that the Act of May 31st, 1911, (P. L. 468), providing for the estab-
lishment of the State Highway Department, imposes on that De-
partment, the duty of constructing State Highways; but the fact,
as stated in your letter, “that the bridge in question forms part of
a highway,” which highway, is “under the control of the State High-
way Department” under that Act, is not, of itself determinative of
the duty of that Department to construct the bridge. Section 34 of
the Highway Department Act last mentioned, specifically provides
that the word “highway” as used in this Act, shall be construed
to include any existing causeway or bridge, or of any causeway or
bridge, or any drain or water course which may form part of a road
and which has been or might properly be built according to any
existing laws by the townships of the Commonwealth.” I think the
interpretation given this provision of the Highway Department Act
in the recent opinion of Judge Baldridge of Blair County, to the
effect that the only kind of bridge which it is the duty of the State
Highway Department to construct as a part of a road, is a township
bridge, as defined in said Section 34, is the correct interpretation, and
if, therefore, the bridge to which you refer in your letter, is not a
township bridge but a county bridge destroyed by flood or wind-
storm, its rebuilding should be proceeded with by the Commonwealth,
in accordance with the provisions of the Act of 1895 as amended by
the said Act of 1903, imposing, inter alia, the duty on the Board of
Public Grounds and Building to prepare plans and specifications for
the new bridge. In the preparation of such plans and specifications,
the Engineer appointed by the Board will doubtless confer with the
State Highway Department to the end that there may be no con-
flict between the plans and specifications for the bridge, and the
plans and specifications for the highway proper.
Yours very truly,

WM. N. TRINKLE,
Third Deputy Attorney General.
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DRUGS AND CHEMICALS.

The Board of Public Grounds and Buildings is not required to furnish drugs,
chemicals and scientific instruments for the purpose of making analyses by the
Chemical Laboratory of the Agricultural Department.

Office of the Attorney General,
Harrisburg, Pa., July 30, 1913.

Mr. James C. Patterson, Deputy Superintendent of Public Grounds
and Buildings, Harrisburg, Pa.

Sir: Your letter, addressed to the Attorney General, was duly
received.

You ask to be advised whether the Department of Public Grounds
and Buildings should furnish drugs, chemicals, scientific instruments,
etc., for the Chemical Laboratory of the Agricultural Department.

I understand that the Agricultural Department is required to make
chemical analyses under certain Acts of Assembly, particularly by
the Act of May 3, 1909, regulating the sale of concentrated commer-
cial feeding stuffs, and the Act of April 29, 1913, regulating the sale of
lingeed oils and compounds and imitations thereof.

The first mentioned -Act requires, in Section 5, “that the Secretary
of Agriculture shall, together with his deputies, agents and assistants,
be charged with the enforcement of this Act,” and it also provides
for the taking of samples, and that ‘“the Secretary of Agriculture
shall cause such samples as are secured by him under the provisions
of this Act, as may seem to him proper, to be analyzed within sixty
days after said samples are received by the Chief Chemist; and the
results of the analysis of such samples, together with such additional
information as circumstances advise, shall, by his authority, be pub-
lished in reports or bulletins from time to time.”

The Act of 1913 also imposes upon the Secretary of Agriculture the
duty of enforcing the provisions of the Act and requires chemical
analyses to determine whether linseed oil and its compounds comply
with the standards fixed in said Act of Assembly.

There is also the Act of April 29, 1913, which regulates the sale
of seeds, and requires certain analyses, and also imposes upon the
Secretary of Agriculture the duty of carrying out the provisions of
the Act,

Section 2 of the Act of 26th of March, 1895, relating to the public
grounds and buildings, requires the Board of Public Grounds and
Buildings to furnish “all stationery, supplies and fuel used by the
Legislature, the several departments, boards and commissions of
the State Government,” etc.
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If there were nothing further to be found in the laws, the last
provision, requiring the furnishing of supplies by the Board of Pub-
lic Grounds and Buildings, would authorize that Board to furnish

the néceésary drugs and chemicals to carry out the provisions of
the Acts above referred to.

But, in the General Appropriation Bill, passed at the session of
the Legislature of 1913, there appear the following items:

“For the payment of the cost of selecting samples,
‘making analyses and other expenses, including salaries
ineident to earrying into effect the provisions of the
. Act of Assembly, entitled ‘An Act to regulate the sale of
certain seeds, providing for the selection of samples
thereof and their examination by the Department of
Agriculture, and the publication of information concern-
ing the same; providing also for the enforcement of the
Act and fixing penalties for its violation’ approved April
twenty-ninth one thousand nine hundred and thirteen,
two years, the sum of eight thousand dollars (approved
by the Governor in the sum of four thousand dollars)
or so much thereof as may be necessary.”

“For the payment of the cost of selecting samples,
making analyses and other expenses, including salaries
incident to carrying out the provisions of the Act of
Assemnbly ‘Regulating the sale of commercial feeding
stuffs,” approved May third, one thousand nine hundred
and nine, for two years, the sum of thirty-two thousand
five hundred dollars.” (Approved by the Governor in
the sum of thirty thousand dollars.)

“For the payment of the cost of selecting samples and
making analyses and other expenses, including salaries
incident to carrying out the provisions of the Act of
April twenty-ninth, one thousand nine hundred and thir-
teen ‘T'o prevent adulteration of linseed oil,” et cetera,
for two years, the sum of five thousand, seven hundred
dollars.” (Approved by the Governor in the sum of
four thousand, five hundred dollars.)

These appropriations being for the specific purpose of making the
analyses required by these several Acts of Assembly above referred
to, I am of opinion, and so advise you, that the furnishing of drugs,
chemicals and scientific instruments necessary for the purpose of
making the analyses required thereby, is an expense properly charge-
able to the several items of the Appropriation Bill herein quoted,
and that your Department is not required to furnish the drugs, chemi-
cals and scientific instruments for the purpose of making such
analyses.

Yours respectfully,

WM. M. HARGEST.
Second Deputy Attorney General.

13
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REBUILDING BRIDGES BY THE COMMONWEALTH.

A county bridge, fallen into the river in the centre, the centre pier having been
completely washed away, the other parts remaining upon their piers, and it being
practicable to raise it and rebuild the centre pier, is “destroyed” within the mean-
ing of the Act of April 21, 1903, P. L. 230, providing for the rebuilding by the
Commonwealth of county bridges destroyed by flood, fire or other casualty.

The Commonwealth will be concluded where the report of viewers, finding that a
county bridge has been “destroyed” by flood, has been confirmed and a decree
entered directing that the bridge be rebuilt by the Commonwealth.

Office of the Attorney General,
Harrisburg, Pa., Oct. 10, 1913.

To the Board of Commissioners of Public Grounds and Buildings,
Harrisburg, Pa.

Gentlemen: You recently requested an opinion from this Depart-
ment as to whether the bridge over the Shenango River, at Silver
Street in Sharon, Pennsylvania, was destroyed within the meaning
of the Act of April 21, 1903, (P. L. 230), so as to require its re-
building by the Commonwealth.

You submit a photograph which indicates that the center pier of the
bridge has been completely washed away, and that the bridge has
fallen into the river in the center, while the other parts remain upon
the piers. You also submit a supplemental report of Willis Whited,
Ingineer of Bridges of the State Highway Department, which states
that, in his opinion, it would be “quite practicable to raise the bridge
up to its original position, rebuild the center pier, repair the dam-
aged bridge members and repave the structure.”

The Act of Assembly to which you refer provides, in Section 1,
“that the Commonwealth of Pennsylvania shall, from time to time,
rebuild all bridges maintained, owned and controlled by the several
counties and known as county bridges........ which may hereafter
be carried away or destroyed by flood or windstorm, and rebuild the
same in case the same are again carried away or destroyed from like
cause.”

It does not appear how much of the material of the superstructure
of this bridge is damaged beyond repair, but, from the report of
the Engineer above referred to, it is necessary to raise the bridge,
rebuild the center pier, repair the damaged bridge members and re-
pave the structure.

It is quite evident that the thing which is now resting in the
Shenango River is not a bridge. As a bridge it has been destroyed,
although all of its parts have not been rendered useless.

In McCabe’s License, 11 Superior Court, 560, President Judge Rice,
rendering the opinion of the Court, says:
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“The term ‘to destroy’ has on more than one occasion
been construed to describe an act, which, while render-
ing useless for the purpose for Whlch it was intended,
did not literally demolish or annihilate the thing.”

I am therefore of opinion that the bridge is destroyed within the
meaning of the Act of Assembly aforesaid.

However, this matter is in any event concluded against the Com-
monwealth. The report of the viewers has found as a fact that the
bridge was destroyed; no exceptions to that finding were filed, be-
cause of the agreement of the county commissioners to convey all
the right, title and interest in the remaining parts of the bridge to
the Commonwealth for use in reconstruction; and the court has con-
firmed the report of the viewers and ordered that the bridge “be re-
built by the Commonwealth in accordance with the recommenda-
tions of the viewers.”

I am therefore of opinion that the Commonwealth is under legal
obligation to proceed with such rebuilding.

Yours truly,

WM. M. HARGEST,
S8econd Deputy Attorney General.

BRIDGE AT GARDNER AVE., NEW CASTLE, PA.

The Public Service Company Law, not yet in operation, does not in any way
affect the right of the Board of Public Grounds and Buildings to contract for above
named bridge.

Office of the Attorney General,
Harrisburg, Pa., October, 21, 1913.

Board of Commissioners of Public Grounds and Buildings, Harris-
burg, Pa.

Gentlemen: Some time ago this Department was requested to
advise the Board of Commissioners of Public Grounds and Buildings
whether the Act of J uly 26, 1913, known as “The Public Service Com-
pany Law,” affected the duty of the Board of Commissioners of Pub-
lic Grounds and Buildings to proceed with the erection and construc-
tion of a bridge at Gardner Avenue, New Castle, Pa., which bridge
was destroyed by a flood early in the spring of 1913, because the new
construction was intended to be elevated so as to eliminate grade
crossings over the tracks of several railroads.

13—23—1915
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Presumably this question was asked because the Public Service
Cominission, in certain conditions under this law, is given the right
to regulate the way in which public highways may be constructed
across the tracks of railroad companies. But, by Section 54 of the
Public Service Company Law, it is provided that it shall not go
into effect until the 1st of January, 1914, except for the appointment
of commissioners, officers and employes; the organization of the Com-
mission, the establishment of rules and orders to become effective
when the Act becomes effective.

It is therefore plain that the Public Service Company Law, not
yet being in operation, does not in any way affect the right of the
Board of Commissioners of Public Grounds and Buildings to contract
for the rebuilding of this bridge by the Commonwealth, without ref-
erence to the Public Service Commission, since this bridge was de-
stroyed before the Public Service Company Law was passed, and since
the appointment of viewers and all proceedings thereunder have been
completed before the law goes into operation.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

FEDERAL TAX.

No Federal tax is required upon bills of lading for the shipment of State
property, nor are telegraph or telephone companies required to pay a Federal tax
upon messages, conversations or despatches from State Departments in performing
governmental functions of the State.

Office of the Attorney General,
Harrisburg, Pa., December 7th, 1914.
Hon. Samuel B. Rambo, Superintendent Board of Public Grounds
and Buildings, Harrisburg, Pa.

Sir: I acknowledge receipt of your favor.of the 3rd inst. You
ask to be advised whether under the Act of Congress approved Oc-
tober 22, 1914, entitled:

“An act to increase the internal revenue, and for
other purposes,”

the various departments of the State government are required to
pay a tax on shipments, by freight and express, and upon telephone
and telegraph messages.

The Act of Congress provides, In Schedule A, in part, as follows:
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f‘Express and freight: It shall be the duty of every
railroad or steamboat company, carrier, express com-
bany, or corporation or person whose occupation is to
act as such, to issue 1o the shipper or consignor, or his
agent or person from whom any goods are accepted
for transportation where a charge exceeding 5 cents is
made a bill of lading, manifest, or other evidence of re-
ceipt and forwardimg for each shipment received for
carriage and transportation, whether in bulk or in boxes,
bales, packages, bundles, or not so inclosed or included;
and such shipper, consignor, agent or person shall duly
attach and cancel, as is in this Act provided, to each
of said bills of lading, manifest, or other memorandum,
a stamp of the value of one cent; * * * * Any
failure to issue such bill of lading, manifest or other
memorandum, as herein provided, shall subject such
railroad or steamboat company, carrier, express com-
pany, or corporation or other person to a penalty of $50
for each offense.”

“Telegraph and telephone messages: It shall be the
duty of every person, firm or corporation owning or

operating any telegraph or telephone line or lines to -

make within thirty days after the expiration of each
month a sworn statement to the collector of internal
revenue in each of their respective districts, stating the
number of dispatches, messages or conversations origi-
nated at each of their respective exchanges, toll sta-
tions or offices, and transmitted thence over their lines
during the preceding month for which a charge of fifteen
cents or more was imposed, and for each of such mes-
sages or conversations the said persons, firm or corpora-
tion shall collect from the person paying for the message
or conversation a tax of 1 cent in addition to the regular
charges for the message or conversation, which tax the
said person, firm or corporation shall in turn pay to the
said eollector of internal revenue of their respective dis-
tricts ;* * ® * * That
messages of officers and employees of the government on
official business shall be exempt from the taxes herein
imposed upon telegraphic and telephonic messages.”

I am advised that notices have been given by some of the corpo-
rations conducting express, freight, telegraph and telephone busi-
ness, to the departments of the State government that after the first
of December, 1914, the tax required by the provisions of the Act of
Congress, above quoted, will be collected upon the bills of lading
issued to the departments of the State government and upon tele-

graph

and telephone messages sent by such departments.

Your inquiry raises the question of the power of the Federal Gov-
ernment to impose a tax upon the State Government.
This Act of Congress is passed by virtue of the power conferred
by the First Clause of Section 8 of Article 1 of the Constitution of
the United States which provides that:
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“Congress shall have power to lay and collect Taxes,
Duties, Imposts and Excises, to pay the debts and pro-
vide for the common defence and general welfare of the
United States; but all Duties, Imposts and Excises shall
be uniform throughout the United States.”

Mr. Justice Brewer said, pages 451-453:

“These are all the constitutional provisions that bear
directly upon the subject. It will be seen that the only
qualification of the absolute, untrammeled power to lay
and collect excises are that they shall be for public
purposes, and that they shall be uniform throughout the
United States. All other limitations named in the Con-
stitution relate to taxes, duties and imposts. If, there-
fore, we confine our inquiry to the express provisions
of the Constitution there is disclosed no limitation on
the power of the General Government to collect license
taxes. * ¥ * *

Among these matters which are implied, though not
expressed, is that the Nation may not, in the exercise

-of its powers, prevent a State from discharging the

ordinary functions of government, just as it follows from
the second clause of Article 6 of the Constitution, that
no State can interfere with the free and unembarrassed
exercise by the National Government of all the powers
conferred upon it. * * * *

Not only, therefore, can there be no loss of separate
and independent autonomy to the States, through their
union under the Constitution, but it may be not unrea-
sonably said that the preservation of the States, and
the mainfenance of their governments, are as much
within the design and care of the Constitution as the
preservation of the Union and the maintenance of the
National Government. The Constitution, in all its pro-
visions, looks to an indestructible Union, composed of
indestructible States, * * * * *

It is admitted that there is no express provision in
the Constitution that prohibits the General Government
from taxing the means and instrumentalities of the
States, nor is there any prohibitineg the States from
taxing the means and instrumentalities of that Govern-
ment. Tn both cases the exemption rests upon necessary
implication, and is upheld by the great ldw of self-preser-
vation; as any government, whose means employed in
conducting its operations, if subject to the control of
another and distinet government, can exist only at the
mercy of that government. Of what avail are ‘these
means if another power mav tax them at discretion ?”

And after reviewing the authorities upon the subject, said
456)

“The exemption of the State’s property and its func-
tions from Federal tamation is implied from the dual
character of our Federal system and the necessity of
preserving the State in all its efficieney”

Doc.

In the case of South Carolinag vs. United States, 199, U. 8. 437,
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In the case of United States vs. Railroad Company, 17 Wall. 332,
which was an attempt to collect a tax on money due from a railroad
company to the city of Baltimore, it was held by the Supreme Court
of the United States that the city was a portion of the State in the
exercise of a limited portion of the powers of the State. The Court
said (Page 327): '

“The right of the States to administer their own af-
fairs through their legislative, ewecutive, and judicial
department, in their own manner through their own
agencies, is conceded by the uniform decisions of this
court and by the practice of the Federal Government
from its organization. This carries with it an exemp-
tion of those agencies and instruments from the tawing
power of the Federal Government.”

In Ambrosini vs. United States, 187 U. 8. 1, it is said, (page 7):

“The general principle is that as the means aund in-
strumentalities employed by the General Government to
carry into operation the powers granted to it are exempt
from taxation by the States, so are those of the state ex-
empt from taxation by the General Government. It
rests on the law of self-preservation, for any government,
whose means employed in conducting its strictly govern-
mental operations are subject to the control of another
and distinct government, exists only at the mercy of the
latter.”

In the case of Polléck vs. Farmers Loan & Trust Company, 157
U. 8. 429, known as the “Income Tax Case,” Mr. Chief Justice Fuller
said, page H84:

“As the states cannot taw the powers, the operalions,
or the property of the United States, nor the means
which they employ to carry their powers into execution,
so it has been held that the United States have no power
under the Constitution to tax either the instrumental-
ties or the property of a State.”

It is useless to multiply these citations.

It is necessary, in carrying out the governmental functions of the
State, through its various departments, to send various articles of
merchandise, supplies, documents and literature by freight and ex-
press. It is also necessary, in transacting the business of the various
departments of the State, to use both the telegraph and telephone
for long distance messages. The use of these agencies in the per-
formance of governmental duties are clearly instrumentalities of
the State Government, and when so used, there is no power in the
Federal Government to impose a tax thereon.

Specifically answering your inquiry I have to advise you that no
tax is required upon the bills of lading for the shipment of State
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property for which, if a stamp were issued, the State or any of the
departments thereof would be required to pay, and telephone and
telegraph companies are not required to pay a tax upon messages,
or conversations and dispatches, for which a charge of fifteen cents
or more is imposed, if such dispatches, messages or conversations
are sent to or from the various departments of the State Govern-
ment in performing the governmental functions of the State, and
paid for by the State.

I am advised that the Commissioner of Internal Revenue of the
United States acquiesces in the conclusion herein stated.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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OPINIONS TO THE COMMISSIONER OF FISHERIES.

WATER SUPPLY.

The Commissioner of Fisheries may contract for o term of years for the supply
of water to the Bellefonte hatchery.

Office of the Attorney General,
Harrisburg, Pa., April 15, 1913.

Hon. N. R. Buller, Commissioner of Fisheries, Harrisburg, Pa.

Sir: Your favor of the 1st inst. is at hand. You ask to be advised
whether your Department is authorized under the law to make a
contract for the supply of water to the Bellefonte Hatchery, for a
term of five years, with a right of extension for another term, with
the owners of adjoining properties.

I understand that the Bellefonte Hatchery in Center County is
entirely dependent for its supply of water upon springs on what is
known as the Shugart property, which adjourns said land, and that
your Department has for some time past been paying a monthly
rental for the use of the said water, that it is proposed to make
extensive improvements at the Bellefonte Hatchery and that your
Department hesitates to authorize said improvements without the
water supply being secured, because in the event of a sale of the
Shugart property, the usefulness of the Hatchery might be seriously
impaired by a refusal to permit the use of the water or the price
might be raised to an exorbitant rate.

Under the general appropriation act of 1911 there is appropriated
to your Department as follows:

“For the purpose of hatching, propagating and distri-
buting food and game fish and stocking and supplying
the waters of the Commonwealth with same, and dis-
tributing fish, and employing the necessary labor and
implements therefor, and paying for the repairs, im-
provements and necessary expenses to the State Hatch-
eries, two years, the sum of mnety -three thousand dol-
lars ($93,000.00).”

I am of opinion and therefore advise you, that the language of
this appropriation is sufficient to justify you in entering into a con-
tract for a term of years for the supply of water upon a monthly
or yearly rental to the Bellefonte Hatchery.

Very truly yours,

WM. M. HARGEST,

Assistant Deputy Attorney General.
{201)
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SALE OF TROUT.

It is unlawful to sell in Pennsylvania fresh trout imported from Norway.

Office of the Attorney General,
Harrishurg, Pa., March 25, 1914.

Hon. N. R. Buller, Commissioner of Fisheries, Harrishurg, Pa.

Sir: This Department is in 'receipt of your letter of February
24th, inquiring whether, under the provisions of Section 12 of the
Act of May 1st, 1909 (P. L. 353), it is lawful to sell, within this
Commonwealth, fresh trout imported from Norway, the trout being
received here sealed hermetically in tin cans and put up in jelly.

Section 12 of the Act of 1909, to which you refer, provides:

“It shall be unlawful for any * * * * * person,
company or corporation, in this Commonwealth, to pur-
chase, sell or expose for sale, ary charr, commeonly
called brook trout, or any species of trout * * * * *pro-
vided that nothing in this section shall be construed
as to prevent any person, company or corporation from
selling charr, commony called brook or speckled trout,
or any species of trout, bred or raised artificially, un-
der the provisions of Section 11 of this act.”

It this were the only section of the Act of 1909 relevant to your
inquiry, this Department would be bound to advise you that the pro-
hibition therein contained was directed solely to the sale of trout
caught within this Commonwealth, in view of numerous decisions of
our courts, of which reference is made to the following:

Commonwealth v. Wilkinson, 139 Pa. 298 (1890).

Commonwealth v. Paul, 148 Pa. 559 (1892).

Commonwealth v. Beilstein, 29 Supr. Ot. 378, (1905).

Commonwealth v. Bitterson, 18 Pa. Dist. Rep. 364,
(1904).

Section 13 of the Act of 1909 provides, however, as follows:

“That it shall be unlawful to purchase, sell or offer for
sale, or have in possession, any fresh dead game fish,
wherever caught, within this Commonwealth, or any
fresh dead food fish, caught in the waters within this
Commonwealth, except during the lawful period for
catching the same, and the space of six days after such
period has expired: Provided, however, that nothing
herein shall be so construed as to prohibit the sale of
food or game fish artificially propagated by any person
ortl,)’ersons, under the provisions of Section 11 of this
act.

Section 1 of the Act of 1909 classifies as game fish, all species of



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 203

trout, and Section 3 makes it unlawful to fish for or have in posses-
sion, the same being killed, any species of trout except lake trout,
from August 1st to April 14th, both inclusive, except fish artificially
propagated under Section 11.

Section 11 authorizes the Department of Fisheries to issue a license
to persons or corporations desiring to carry on the business of propa-
gating and selling game or food fish, or the eggs thereof.

The preceding acts for the preservation of fish, notably the Act
of May 29th, 1901, (P. L. 302), do not contain any provision similar
to that provision of Section 13, making it unlawful to purchase, sell,
offer for sale, or have in possession, any fresh dead game fish “where-
ever caught.” The words “ wherever caught,” especially when con-
sidered in conjunction with the words “caught in the waters within
this Commonwealth,” which refers to fresh dead food fish, indicate
that the Legislature intended thereby to prohibit the sale of said
game fish within this Commonwealth, during the closed season,
whether such fish were caught in the waters within this Common-
wealth, or elsewhere.

The legality of legislation prohibiting the importation into a state,
during the closed season, of fish or game caught outside of the State,
was considered and established by the Supreme Court of the United
States in the case of Silz v. Resterberg, 211 U. 8. 31, (1908), in which
the court says, per Mr. Justice Day, as follows:

“It has been provided that the possession of certain
kinds of game during the closed season shall be pro-
hibited, owing to the possibility that dealers in game
may sell birds of the domestic kind under the claim that
they were taken in another state or country. The ob-
ject of such laws is not to affect the legality of the
taking of game in other states, but to protect the local
game, in the interest of the food supply of the people of
the State. We cannot see that such purpose frequently
recognized and acted upon is an abuse of the police
power of the State.”

You are therefore advised that the sale of the imported fish, about
which you inquire, would constitute an infringement of the Act of
May 1st, 1909.

Yours very truly,

JOHN C. BELL,
Attorney General,
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EXPENSES OF STATE POLICE.

The Commissioner of Fisheries may pay the expenses of members of the State
Police while acting as special fish wardens.

Office of the Attorney General,
Harrisburg, Pa., April 14, 1914

Hon. N. R. Buller, Commissioner of Fisheries, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of April 6th,
inquiring whether it would be legal, if the Superintendent of State
Police details men from his force to assist your Department, for your
Department to pay the expenses of such men from its appropriation.

You are advised that this would be legal.

The Act of May 1, 1909, (P. L. 353), for the protection of fish,
provides in Section 30 that the Commissioner of Fisheries may ap-
point special wardens who shall not be entitled to any salary nor
to reimbursement for expenses “unless such special fish wardens
should be detailed for duty by the Commissioner of Fisheries, in
which case the Commissioner of Fisheries is authorized to make a
per diem allowance for compensation and reasonable expenses out
of any appropriation which may be made for the payment of ward-
ens.” Your authority, therefore, to appoint special fish wardens
and pay them a salary and expenses is expressly conferred.

The Act of May 2, 1905, (P. L. 361), creating the Department of
State Police, provides in Section 6:

“They are also authorized and empowered to actas
forest, fire, game and fish wardens.”

The members of the State Police receive a regular salary and it,
therefore, would not be legal for your department to pay them any
additional compensation (Walsh vs. Luzerne County, 36 Super. Ct.
425, 1908), but as they would be entitled to their reasonable expenses
from the Department of State Police if the expenses were incurred
in the course of their work for that department, we can see no rea-
son of public policy why their expenses incurred in the course of
their work for the Department of Fisheries may not be paid by
that department as the expenses of other special fish wardens may
be. '

You are, therefore, advised that if the Superintendent of State Po-
lice deems it advisable to detail members of the State Police force
as special fish wardens, their expenses may be paid by you to the
respective troop commanders from the appropriation of forty thou-
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sand dollars ($40,000.00) made by the Aet of July 16, 1913, (P. L.
755, at page 782: “For the payment of salaries and reasonable ex-
penses of fish wardens.” '
Very truly yours,
JOHN C. BELL,
Attorney General,
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OPINIONS TO SUPERINTENDENT OF PUBLIC PRINTING
AND BINDING.

HUNTERS’ LICENSE TAGS.

The Department of Public Printing and Binding is required to furnish hunters’
license tags upon requisition of the Game Commission.

Office of the Attorney General,

Harrisburg, Pa., July 28, 1913.
Hon. A. Nevin Pomeroy, Superintendent of Public Printing and
Binding, Harrisburg, Pa.

Dear Sir: This Department is in receipt of your letter of the 11th
inst.

You state that you are in receipt of an order from the Game Com-
mission for 209,000 hunters’ license tags, to be issued under the
Act of April 17, 1913, and you ask to be advised whether the Depart-
ment of Printing should furnish such tags.

The Act above referred to, which is commonly known as the Hunt-
ters’ License Act, requires the Game Commissioner to furnish free
of charge, and the County Treasurer to issue, “with edch license,”
a tag bearing the license number at least one inch in height, which
tag said licensee is required to display on the back of the sleeve.

Section 10 of the Act of May 11, 1911, creating the Department
of Public Printing and Binding, provides:

“That it shall be the duty of the said superintendent
to receive orders for all blanks, blankbooks, and miscel-
laneous printing and binding that may be needed by the
Legislature, or either branch thereof, or any of the de-
partments of the Commonwealth, or any commission
created by an Act of Assembly, not otherwise provided
for; have them executed by the contractor or contractors,
and deliver such work to the officers ordering the same.”

These hunters’ license tags being required by the Act of 1913, and
not being otherwise provided for, and coming within the designation
of miscellaneous printing, I am of opinion that under the provisions
of the Act of May 11, 1911, above quoted, the Department of Public
Printing and Binding is required to furnish the same.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
. (209)
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DISTRIBUTION OF DOCUMENTS.

The Act of July 19, 1915, creating a Department of Distribution of Documents
construed. ““At the close of each year” in the meaning of the act refers to the
year ending June 30th.

© Office of the Attorney General,
Harrisburg, Pa., September 18th, 1913.

Hon. A. Nevin Pomeroy, Superintendent of Public Printing and Bind-
ing, Harrisburg, Pa.

Sir: Your favor of the 12th ult. addressed to the Attorney Gen-
eral is at hand. You ask that this Department construe Section 27
of the Act of July 19, 1913, entitled “An Act creating a Division of
Distribution of Documents, ete.”

Section 27 in part provides:

“It shall be the duty of the head of each department,
commission, etc., at the close of each year, to turn over
to the Division of Distribution of Documents, all such
pamphlets, bulletins, reports, Legislative bills, calendars,
and Journals, et cetera, as will not be needed to supply
a possible demand, and shall take a receipt for the same.
The Chief of the Division of the Distribution of Docu-
ments shall receive all such documents, pamphlets, bul-
letins, reports, Legislative bills, calendars, and journals,
as are turned over to him; and all that he may not have
use for in his department shall be sold by the Super-
indent of Public Printing and Binding to the highest
bidder,” etc.

And your specific inquiry is whether the words “at the close of
each year” refer to the calendar year.

Section 12 provides:

“Whenever the Senate or House of Representatives,
or any department or committee or commission, shall
requisition and receive documents for distribution, it
shall be the duty of the Librarian of the Senate, the
Resident Clerk of the House of Representatives, and the
head of such department, committee, or commission, to
file with the division, before the first day of July of each
year, the exact number of documents of each kind that
have been requisitioned but not distributed during the
year ending the first. day of June preceding said first
day of July.”

Section 15, in part, provides:

“The Chief of the Division shall, on or before the first
day of July, annually, report to the Superintendent of
Public Printing and Binding the number of documents
received, the manner and on whose order they have been
distributed, and the number remaining undistributed.”
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The Act also provides for the advertisement during the month of
July for proposals for distributing documents, the opening of the
bids on the second Monday of August, and the making of a contract
for a period of one year from the fifteenth day of August in each
year.

Section 27 of the Act provides:

“It shall be the duty of the head of such department,
commission, State Library, and the Librarian ,of the
Senate, and the Resident Clerk of the House of Repre
sentatlves at the close of each year, to turn over to the
Division of Distribution of Documents all such pam-
phlets, bulletins, reports, Legislative bills, calendars,
and Journals, et cetera, as will not be needed to supply
a possible demand, and shall take a receipt for the
same.”

In the absence of anything showing a different meaning, a year
is construed to mean a calendar year.

“While ‘year’ ordinarily means a calendar year, that
signification is not always to be given the word; but the
meaning of the word ‘year’ in a statute is to be de-
termined by the subject-matter and the contest. Thorn-
ton vs. Boyd, 25 Misc. 596, 605.”

8 Words 5 Phrases, 7552.

It is apparent from the sections quoted that the heads of the de-
partments must file with the Division of Distribution of Documents
before the first of July in each year the number of documents that
have been requisitioned but not distributed during the previous year.
The Chief of the Division is to report before the first of July an-
nually the number of documents received, the manner and on whose
order they have been distributed, and the number remaining undis-
tributed.

The first day of July, therefore, seems to be the time fixed as the
ending of the year within the meaning of the act, for the purpose of
making reports and fixing the status of the number of pamphlets,
bulleting, reports, etc., which have been received, distributed and
which remain undistributed.

The number, therefore, of the undistributed documents is deter-
mined on the first day of July, and the heads of the departments,
commissions, etc., of the State Government then know what have
been distributed and are able to judge “what number will be needed
to supply a possible demand.”

There seems to be no reason why the close of the calendar year
should be fixed for the purpose of turning over to the Division of
Distribution of Documents such pamphlets, bulletins, reports, Legis-



212 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

lative bills, calendars, journals, etc., as will not be needed to supply
a possible demand when the first day of July is fixed in the statute
as the time when the status should be ascertained.

I am, therefore, of opinion, and so advise you, that the words “at
the close of each year” in Section 27 refer to the year ending June
30th.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

DISTRIBUTION OF DOCUMENTS.

Construing act creating Department of Distribution of Documents, as to what
publications are included in the word “documents.”

Office of the Attorney General,
Harrisburg, Pa., October 22, 1915.

Hon. A. Nevin Pomeroy, Superintendent Department of Public Print-
ing, Harrisburg, Pa.

Sir: I have your letter of September 25th, 1913, requesting the
opinion of this Department as to the distribution of documents not
specifically enumerated in the Act of July 19, 1913, (P. L. 845). You
speak especially of the Game, Fish and Forestry laws, Arbor Day
Periodicals and Elementary Courses.

These publications, I assume, are included within the definition
of “documents” in Section 1 of the Act, namely, “documents, books,
pamphlets, reports, and other publications of similar or analogous
nature, printed at the expense of the Commonwealth for any de-
partment of the State Government, or any branch thereof, or for
the General Assembly or for any legislative committee thereof, or
for any commission or commissioner authorized by law.”

If this be so Section 5 of the act requires the publications to be
delivered by the State Printer to the Division of Distribution of
Documents, unless otherwise directed by the Chief of that Division,
and the duty of distribution, therefore, necessarily would rest upon
the Division.

Paragraph 24 of the Act provides for the distribution of the docu-
ments therein enumerated. As to other documents where the distri-
bution is provided for in the act authorizing their publication, the
division is directed in Section 8 of the Act to distribute as provided
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in the act authorizing the publication, for exafnple, the distribution
of the Game, Fish and Forestry laws is provided for in the Act of
March 27, 1913, (P. L. 19), authorizing their publication.

As to documents not included within Section 24, and whose dis-
tribution is not provided for by the act authorizing their publica-
tion, under Section 28, the distribution is subject to the approval
of the Superintendent of Public Printing and Binding.

I realize the possibility that the special act authorizing publication
might provide for their distribution to other persons than those whom
Section 9 of the act designates as “the only persons who shall be
entitled to order documents from the division,” but this difficulty
need not be considered until a case arises.

I trust that this will answer your inquiry,

’ Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

SHIPPING DOCUMENTS.

The contractor for shipping of documents is entitled to receive the actual ex-
pense incurred in the drayage of books or packages from the Division of Distribu-
tion of Documents to the express office or freight warehouse.

Office of the Attorney General,
Harrisburg, Pa., October 22nd, 1913.

Hon. A. Nevin Pomeroy, Superintendent Public Printing and Bind-
ing, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of October 3rd,
1913, enclosing letter from Joseph Montgomery, the contractor for
shipping documents under the Act of July 19, 1913, (P. L. 845), and
asking this Department for an opinion as to Mr. Pomeroy’s right
to payment for expressage or drayage from the rooms of the Division
of Distribution of Documents to the freight warehouses in Harris-
burg.

The instructions for bidders, pursuant to which the contract was
given to Mr. Montgomery provides “in addition to the charge al-
lowed for preparation the successful contractor or contractors shall
be entitled to the actual expense incurred by him or them for post-
age, expressage or freightage” in distributing the documents.
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I beg to advise you that, in the opinion of this Department, this
includes the actual expenses incurred for drayage on books-or pack-
ages from the Division of Distribution of Documents to the express
office or freight warehouse.

It may be that a technical definition of the word “express” would
not include the charge in question (See opinion of Mr. Justice Blatch-
ford in Retzer vs. Wood, 109 U. S. 185, 1883) but it apparently
was intended to include within the word “express,” both in the act
itself, and in the invitation to bid, all means of transporting the
documents, except personal delivery, mail or freight. We think that
it would be so understood by any bidder. Neither do we see that
it makes any difference whether Mr. Montgomery employs another
company to do the draying, or does it himself, except that he may
make no profit on the work if he does it himself, but is entitled to
be reimbursed only to the extent of the actual expense incurred by
him.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

DISTRIBUTION OF DOCUMENTS.

It is the duty of the Department of Distribution of Documents to send such .
documents to such persons as they are authorized to send them by an order in
writing from the departments and offices entitled thereto.

Office of the Attorney General,
Harrisburg, Pa., October 29, 1913.

Hon. A. Nevin Pomeroy, Superintendent Department of Public Print-
ing and Binding, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of October 14th,
requesting an opinion as to your duty under the Act of July 19,
1915, (P. L. 845), in reference to the distribution of documents to
which the various officers and departments are entitled under the
act.

Under Section 24, Paragraph 1, of the Act, the Governor, for ex-
ample, is entitled to requisition not more than five hundred copies
of his Inaugural Address. I understand your question to be whether
your duty is simply to deliver these copies to the Governor’s office,
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when he requests them, or whether it is intended that your Depart-
ment should distribute the copies to such persons as the Governor
may direct.

Bearing in mind the evil which existed prior to the passage of the
Act of 1913, and which it was designed to remedy, it is clear that
the legislative intent in passing this act was to provide for a dis-
tribution of the documents by the department created in the act.

Section 16 provides that documents are to be distributed personally,
by mail or express, or by common carrier. This clearly -indicates
that the Legislature did not have in mind merely a transfer of the
documents from one room in the Capitol to another, but contem-
plated distribution to points where transportation naturally would
be had by mail, express or freight.

Section 8 provides that documents are to be distributed-“only on
a written order or requisition addressed to the Chief of the Division
by the official or persons entitled to such documents.”

I, therefore, advise you that it is your duty to send the docu-
ments to such persons as you shall be authorized to send them, in
writing, by the departments and officers entitled thereto.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

PENNSYLVANIA AT GETTYSBURG.

In re distribution of “Pennsylvania at Gettysburg.”

Office of the Attorney General,
Harrisburg, Pa., January 13, 1914,

Hon. A. Nevin Pomeroy, Superintendent Department of Public Print-
ing and Binding, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of January 8,
1914, asking to be advised concerning the distribution of the publi-
‘cation known as “Pennsylvania at Gettysburg,” the publication of
which is authorized by the Act of July 25, 1913, (P. L. 1267).

That act provides for the printing and binding of 5,500 copies,
of which 500 copies are for the use of the Governor, 500 for the use
of the State Librarian, 500 copies for the use of the Fiftieth Anni-
versary Commission, 1,000 copies for the use of the Senate, and
3,000 copies for the use of the House of Representatives.
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The Act of July 19, 1913, (P. L. 845), creates a Division of Distri-
bution. of Documents in the Department of Public Printing and
Binding.

I understand your first question to be whether “Pennsylvania at
Gettysburg” is a “document” within the purview of the Act of July
19, 1918, which act provides for the printing, binding and distribu-
tion of documents. )

You are advised that “Pennsylvania at Gettysburg” comes within
the meaning of the word “document” as defined by Section 1 of the
Act of July 19, 1913, as follows:

“That the word ‘document,” as used in this act, shall
be taken to mean all documents, books, pamphlets, re-
ports, and other publications of similar or analogous
nature, printed at the expense of the Commonwealth for
any department of the State Government, or any branch
thereof, or for any commission or commissioner au-
thorized by law.” '

“Pennsylvania at Gettysburg,” according to Section 1 of the Act
of July 25, 1913, includes the report of the Board of Commissioners
on Gettysburg Monuments, the report of the Gettysburg Battlefield
Memorial Commission, and the report of the Fiftieth Anniversary of
the Battle of Gettysburg Commission. It is, therefore, a report of
certain commissions authorized by law, and within the words as
well as the spirit of the Act of July 19, 1913.

I understand your second inquiry to arise in consequence of the
provisions of Section 25 of the Act of July 19, 1913, as follows:

“Whenever any document of any kind not included in
this act shall be printed by the State Printer, for any
branch of the State Government, or for the General
Assembly, or for any legislative committee, or for any
commission or commissioner authorized by law, five hun-
dred and five copies thereof shall be printed in addition
to the number called for. Of such additional copies the
Governor may requisition fifty copies; the Secretary of
the Commonwealth, fifty copies; the State Librarian,
three hundred copies; the Division of Distribution of
Documents, one hundred copies; and the Legislative Ref-
erence Bureau, five copies. The order for printing such
additional copies shall be included by the Superin-
tendent of Public Printing and Binding in his order to
the State Printer for such publication.”

The question is whether in addition to the 5,500 copies of “Penn-
sylvania at Gettysburg,” provided by the Act of July 25, 1913, 505
additional copies must be printed for requisition by the persons men-
tioned in Section 25 of the Act of July 19, 1913.

In the judgment of this Department Section 25 above quoted was
designed for the purpose of insuring the officers and departments
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therein mentioned the right to requisition or receive the number of
copies therein specified of any publication not provided for by Sec-
tion 24 of the Act of July 19, 1913, but if the special act providing
for the distribution of any such documents gave to the officers and
departments mentioned in Section 25 at least as many copies as
Section 25 provides that they shall have, there is no need for dupli-
cating the order as to such officer or department.

Concretely I mean that since the act authorizing the publication
of “Pennsylvania at Gettysburg” provides for the distribution to
the Governor of more than fifty copies, and to the State Library of
more than three hundred copies, it is unnecessary to order an ad-
ditional fifty copies for the Governor, or three hundred copies for
State Library. As the act authorizing the publication of “Pennsyl-
vania at Gettysburg” does not, however, provide for the distribution
of any copies to the Secretary of the Commonwealth, the Division
of Distribution of Documents, or the Legislative Reference Bureau,
in addition to the 5,500 copies provided for by the Act of July 25, 1913,
you should order 155 copies to the distributed 50 copies to the Sec-
retary of the Commonwealth, 100 copies to the Division of Distribu-
tion of Documents, and 5 copies to the Legislative Reference Bureau.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

PENNSYLVANIA AT GETTYSBURG.

The report of the 50th Anniversary of the Battlefield of Gettysburg Commission
can be published only as part of the work “Pennsylvania at Gettysburg”, as pro-
vided by Act July 26, 1013, P. L. 1267.

Office of the Attorney General,
Harrisburg, Pa., February 18th, 1914,

/

Hon. A. Nevin Pomeroy, Superintendent Department of Public Print-
ing and Binding, Harrisburg, Pa.

Sir: This Department is in receipt of your letter of January 30,
1914, containing a copy of a letter of transmittal from the Governor,
wherein you are directed to print 10,000 copies of the report of The
Fiftieth Anniversary of the Battle of Gettysburg Commission, and
inquiring whether there is any authority for the printing of this
number of copies of the report.
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If an opinion given to you by this Department on January 13,
1914, you were advised that the Act of July 25, 1913, (P. L. 1267),
authorizing the distribution of a publication known as “Pennsylvania
at Gettysburg,” taken in connection with the Act of July 19, 1913,
(P. L. 845), creating and defining the duties of the Division of Dis-
tribution of Documents, required the printing of 5,500 copies and
an additional 155 copies of the document.

The publication ‘“Pennsylvania at Gettysburg” as explained by
the Act of July 25, 1913, (P. L. 1267), includes the reports of three
commissions, among which is the Fiftieth Anniversary of the Battle
of Gettysburg Commission, and was no doubt intended definitely to
provide the number of copies and the method of distribution of the
report of that commission, which report was provided for generally
in the Acts of May 18, 1909, (P. L. 777), and June 14, 1911, Appro-
priations, page 236, respectively creating and making appropriations
for the Commission.

In view of the inclusion of the report of this Commission in the
publication ’Pennsylvania at Gettysburg,” and of the fact that there
is no other act providing definitely for the details regarding its pub-
lication, you are advised that the report can be published only as
part of the work “Pennsylvania at Gettysburg” to the number, upon
the conditions and under the supervision of the persons provided
and named in the Act of July 25, 1913, (P. L. 1267), for the publi-
cation and distribution of “Pennsylvania at Gettysburg.”

Very iruly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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OPINIONS TO STATE LIVESTOCK SANITARY BOARD AND
STATE VETERINARIAN,

CATTLE.

The State Livestock Sanitary Board may place cattle owned by the State tempor-
arily into the possession of a State institution.

Office of the Attorney General,
Harrisburg, Pa., May 5, 1913.

Hon. N. B. Critchfield and Hon. C. J. Marshall, Farm Committee,
State Livestock Sanitary Board, Harrisburg, Pa.

Gentlemen: Your favor of the 30th ult. addressed to the Attorney
General, was duly received.

You ask to be advised whether the Livestock Sanitary Board may
arrange with State institutions to take cattle which have been bred
in the course of making experimental tests, and maintain these cattle
under the control of the Board, using the product in the maintenance
of such institutions.

The facts as I understand them are that in the tests to determine
the possibility of raising healthy cattle from tuberculous ancestry,
you have now about twenty-five head of finely bred heifers and bulls
which show no trace of tuberculosis and that the limitations of
your farm are such as to make it advisable to place these cattle
elsewhere, but that you desire to continue to have them under your
control and superivsion; that certain State institutions desire to
use the cattle, and are willing to take and maintain them.

I can see no objection, legal or otherwise, to -the right of your
Board to place any cattle belonging to the State under its control
wherever the Board may desire, for the purpose of watching the said
cattle in carrying out the experiments of the Board.

You are therefore advised that it is entirely within the right of
the Board to put these cattle temporarily in the possession of a State
institution, with the understanding that the final disposition and
control of them is subject to your Board.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

(221)
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STATE LIVESTOCK SANITARY BOARD.

Under the Act of March 30, 1905, P. L. 78, as amended by the Act of April 27,
1909, § 5, P. L. 189, providing for the appraisement of animals deemed necessary
to destroy to prevent the further spread of a dangerous, contagious or infections
disease, the actual value of the animal at the time of the appraisement should be
ascertained in all cases as the starting point for all subsequent calculations. The
actual value should be ascertained by the same methods of investigation as are
adopted in determining the actual value of any other kind of personal property.
The State Veterinarian should not arbitrarily estimate the value by assuming that
in no event can it be considered as being greater than a sum of which the maxi-
mum limit of appraisment fixed by law is two-thirds.

Office of the Attorney General,
Harrisburg, Pa., May 13th, 1913.
Hon. C. J. Marshall, State Veterinarian, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
April Tth, stating that on March 13th and 14th, 1913, Walter K.
Sharpe, Esq., of Chambersburg, had an inspection and tuberculin
test made of his herd of pure bred Holstein cattle, as a result of
which inspection thirteen were found to be tuberculous; that in
accordance with the regulations of the State Live Stock Sanitary
Board nine of said cattle were slaughtered at the instance of the
owner at The Brelsford Packing House, Harrisburg, Pa.; that the
owner applied to the State Live Stock Sanitary Board in the usual
way for the appraisal of the reacting cattle under the provisions
of the fifth section of the Act of March 30th, 1905, P. L. 78 as amended
by the Act of April 27th, 1909, P.L. 189, and that said appraisement
by the Board’s agent and the owrier was made on March 19th.

Attached to your communication is a copy of the appraisement,
and a copy of the voucher issued by the State Live Stock Sanitary
Board to the said Walter K. Sharpe, in the sum of $401.47, which
voucher the said payee has declined to accept and sign upon the
grounds set forth in his protest appearing upon the back of the ap-
praisement hereinafter referred to.

In your communication you state that:

“It has been the custom of our Board to estimate
the actual value of condemned animals upon the basis of
the two-thirds appraised valuation. Thus: a grade
bovine animal appraised at $40.00 is assumed to have an
actual value of $60.00 and the owner’s limit of recovery
under the 90 per cent. clause is,$54.00. If the amount
received from the butcher when added to the state ap-
praisement exceeds the sum of $54.00 the State appraise-
ment is reduced to such amount as when added to the
sum received from the butcher will equal $54.00.
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In the case of Pure Bred or Registered Cattle the two-
thirds appraised valuation is limited to $70.00. The
actual value based on this two-thirds valuation being

$105.00 and the owner’s recovery limited to 90 per cent.
or $94.50.”

In the agreement as to the appraisal of the animals each animal
is appraised at $70.00, the first item, which is an illustration of the
remaining items, reading as follows:

Quar-

Stable No. Sex. Breed. Age. Markings.

antine Tag.

Pennsylvania
Registry No
Appraisement.

R Female, ...... Holsteln, ..... 7 years, ...... Blaock and 14538 | 872563 $70 00
white.

In the voucher the sum of $33.54 is fixed as the amount of the
indemnity to be paid by the state to the owner of this animal, which
amount is arrived at in the following manner:
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Appraisement 2/3 actual value. § §“ = ;5
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ST0.00, +vveeen e eeeeeeeei e e e e et e } $94 50 ‘ $60 96 ‘ $36 46 ’ $33 b4

In other words the owner is permitted to receive $94.50 for the
.animal in question, $60.96 thereof being received from the disposition
of the carcasses ete., and $33. 54 as cash indemnity from the State.

In the protest of the owner appearing upon the back of the ap-
praisal agreement, he states that he signs the said agreement under
protest for the following reasens:

“Tirst, said agreement of appraisal does not set forth
the actual value of the cattle and I as owner contend
that the actual value should be set forth in the agree-
ment of appraisal.

Second, under the Acts of Assembly the actual value
‘should not be confined to the value of the animals after
the tuberculin test when they have reacted.

15




224 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc

Third, the actual value of the cattle, even in the
present reacted condition should be set forth in the
agreement of appraisal and should be fixed in the case
of those animals at a minimum of $175.00 for the least
valuable animals and for others at much higher figures.”

You ask to be advised with reference to the legality of the voucher
in its present form, namely, whether the method of appraisement
therein set forth is the legal method by which the amount of in-
demnity due to the owner of cattle destroyed to prevent the spread
of tuberculosis, etc., should be ascertained.

In reply to your request you are advised that in my opinion
you have not adopted .the proper method for ascertaining the amount
of the indemnity to be paid owners of cattle destroyed under the
provisions of law, and that the third exception of the owner to the
effect that “the actual value of the cattle even in the present reacted
condition should be set forth in the agreement of appraisal” is well
taken. You state in your letter that it has been the custom of the
Board to estimate the actual value of the condemned animals upon
the basis of the two-thirds appraised valuation, and you illustrate
in the case of pure bred or registered cattle by stating that “the two-
thirds appraised valuation is limited to $70.00; the actual value
based on this two-thirds valuation being $105.00 and the owner’s
recovery limited to 90 per cent. or $94.50.”

In other words instead of inquiring into and determining as a
fundamental fact the actual value of the animal at the time of the
appraisement and making much actual value the basis of subsequent
calculation, you arbitrarily estimate the actual value by assuming
that in no event can it be considered as being greater than a sum of
which the maximum limit of appraisement fixed by law is two-thirds.
In my judgment this is fundamentally wrong. Section 5 of the act
under which appraisements are made, as amended, reads as follows:

“Section 5. That the maximum limit of appraisement
that shall hereafter be allowed for animals that it shall
be deemed to be necessary to destroy, to prevent the
further spread of a dangerous, contagious, or infectious
disease, shall be as follows: For a horse or mule, sixty
dollars, for a bovine animal, of grade or common stock,
forty dollars; for a bovine animal, of pure breed or of
registered stock, seventy dollars; for a sheep or pig,
ten dollars: Provided, however, That the amount of
appraisement shall not, in any case, exceed two-thirds
of the actual value of the animal at the time of ap-
praisement; And provided further, That the owner
shall dispose of carcasses, parts of carcasses, hides and
offal in a manner that is consistent with the protection
of the health of the public and of animals, and that is
in accord with lawfully established regulations of the
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State Livestock Sanitary Board. The net proceeds to
the owner from the sale of such carcasses, parts of car-
casses, hides, or offal, as are permitted under the said
regulations to be sold, shall be in addition to the amount
of indemnity paid by the Commonwealth; but the total
amount of the net proceeds from the sale of such car-
casses, parts of carcasses, hides or offal, as are per-
mitted under the said regulations to be sold, and of in-
demnity from the State, shall not exceed ninety per
centum of the actual value of the animal at the time
of appraisement.”

The primary proposition of this section is that in no event shall
the indemnity to be paid by the State exceed two-thirds of the actual
value of the animal at the time of appraisement, and, secondly, that
the owners shall not receive from the state even two-thirds of such
actual value if said two-thirds is greater in amount than the max-
imum limits of appraisement fixed for the different kinds of animals
referred to in the section.

Making a particular application of the provisions of the section
to the case of one of the animals referred to in your inquiry, the
first question to be considered and decided by the appraisers is what
is the actual value of the animal at the time of appraisement i. e.
after it has reacted to the tuberculin test. If that actual value be
$105.00 or more than the owner is prima facie entitled to receive
from the state the maximum limit of appraisement $70.00, but if that
actual value be less than $105.00 the owner is prima facie entitled
to receive from the State only two-thirds of such actual value. As-
suming for sake of illustration that the owner’s contention in this
case to the effect that the actual value of some of the animals in
qliestion in their diseased condition and at the time of the appraise-
ment was at least $175.00 each, so that two-thirds of such actual
value would be $116.66 2-3, such owner would in no event be entitled
to receive that sum as indemnity from the State, but would prima
facie be entitled to receive the sum fixed by law as the maximum
limit of appraisement for pure bred or registered bovine animals,
to wit, seventy dollars.

1 say prima facie because the next item for consideration is the
further provision that the owner shall, under the regulations pre-
scribed by your Board, be permitted to dispose of cascass, hides,
offal etc., and to retain for his own use the net proceeds arising from
such disposition; “but the total amount of the net proceeds from
the sale of such carcases, hides and offal as are permitted under the
regulations to be sold, and indemnity from the State shall not exceed
ninety per cent. of the actual value of the animal at the time of the
appraisement.” It is perfectly clear that the purpose of this legis-
lative enactment is to furnish a method through which the owner

15—23—1915
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of animals destroyed at the instance of the State authorities
may, if possible, through the sale of the carcasses etc., and the pay-
ment of an indemnity by the State, receive ninety per cent. of the
actual value of the animals at the ‘time they are condemned.

A limit, however, is placed upon the indemnity to be paid by the
State, and if the actual value of the animal is so high or the value
of the carcass so insignificant that the sum received from the sale
of the carcass, etc. when added to the maximum indemnity to be
paid by the State does not equal ninety per cent. of the actual value
of the animal, the owner must bear such loss.

‘When the owner has received any sum of money as the proceeds of
the sale of the carcass etc., he can in no event receive from the State
more than such an amount as if added to the amount received from
the sale will make a total which does not exceed ninety per cent.
of the actual value of the animal at the time of appraisement.

Applying these principles as furnishing the proper method of ap-
praising the animal referred to in the first item of the voucher in
question, and assuming for the purpose of illustration that the
actual value of the animal was, as contended by its owner, $175.00
we have the following results. Although two-thirds of its value
would be $116.66 2-3, the owner could in no event receive more than
$70.00 from the State, and he may not receive even that amount if
by the addition thereto of the sum received by him from the sale of
the carcass, to wit, $60.96, the total amount from both sources would
be more than ninety per cent. of the actual value of the animal at
the time of the appraisement. Ninety per cent. of the actual value
at the time of appraisement would be $157.50, so that if the maximum
indemnity fixed by law, namely, $70.00 be added to the amount re-
ceived from the sale of the carcass, to wit, $60.96, making a total of
$130.96 it is clear that the owner in this case will not have received
90 per cent. of the actual value of the animal at the time of the ap-
praisement.

From this it follows that the owner was entitled to receive from
the State on account of this animal the sum of $70.00 instead of the
sum of $33.54 as set forth in said voucher, if the actual value at the
time of appraisement was, in fact, $175.00.

It the actual value of the animal in question had been $105.00 the
valuation set forth in the voucher would be correct, but if the actual
value was greater than $105.00 the owner has not been allowed a
sufficient amount as the indemnity to which he is entitled by law,
and on the other hand if the actual value was less than $105.00 the
owner has been allowed a greater indemnity than he is entitled to.

It is only proper to point out that the certificate attached to the
appraisal blank contemplates the making of appraisements in the
manner indicated in this opinion. In this certificate it is stated:
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“That the above described animals believed to be af-
flicted with tuberculosis have been impartially appraised
as above set forth; that the amount allowed for each
animal is not more than two-thirds of its actual value
in its present condition; that full consideration has
been given to its actual or true value in the condition
it was in at the time of appraisement,” etec.

This certificate is not in accordance with the actual practice out-
lined in your communication, and indicated in the voucher above
referred to. As a matter of fact no consideration seems to have
been given to the question of the actual or true value of the animals
in question in the condition in which they were at the time of ap-
praisement, but on the contrary it was arbitrarily assumed that each
and every one of them was of the actual value of $105.00, merely
because it was deemed proper to allow the owner the prima facie
maximum indemnity fixed by law for animals of the class in which
the ones in question belonged.

It is essential that the actual value of the animal at the time of
the appraisement be ascertained in all cases as the starting point
for subsequent calculations. This actual value is a fact which varies
in each particular case, and should be ascertained by the same
methods of investigation as are adopted in determining the actyal
value of any other item of personal property. In my judgment there
is no justification for assuming, as has been done in this case, that
because the maximum indemnity fixed by law for a pure bred regis-
tered bovine animal is $70.00, and it is further provided by law
that the indemnity to be paid by the State shall never exceed two-
thirds of the actual value of the animal, it necessarily follows that
the actual value of each of the animals referred to in this voucher
was $105.00.

You are advised that a new appraisement should be made in this
case, based upon the actual value of each animal at the time of the.
appraisement, namely, after it had reacted to the tuberculin test.

If two-thirds of the actual value of any animal is less than $70.00
the owner is prima facie entitled to an indemnity from the State to
the amount of said two-thirds of the actual value. If said two-thirds
exceeds $70.00 the owner is prima facie entitled to said sum of $70.00.

The next question is whether the owner has derived any proceeds
from the sale of the carcass, etc., and if so the amount of said pro-
ceeds should then be added to the prima facie indemnity above men-
tioned. If the sum of these two amounts should exceed ninety per
cent. of the actual value of the animal, the indemnity from the State
must be reduced to such an extent as will permit the owner to receive
not more than ninety per cent. of the actual value of the animal when
the proceeds of the sale of the carcass have been added to the State

indemnity.
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If each sum is less than ninety per cent. of the actual value of the
animal at the time of the appraisement the prima facie indemnity
above mentioned should be paid to the owner, and he must suffer the
loss of any discrepancy between the sum of the indemnity and the
proceeds of the sale of the carcass, etc., and ninety per cent. of the

actual value.
Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

DOG TAX.

Dog owners may be required to pay city or borough and county dog tax.

Office of the Attorney General,
Harrisburg, Pa., March 18, 1914.

Dr. C. J. Marshall, Secretary State Livestock Sanitary Board,
Harrisburg, Pa.

Sir: This Department is in receipt of your letter of February 25th,
1914, inquiring whether owners of dogs, in cities or boroughs which
have ordinances requiring dog owners to pay the city or borough a
dog tax, may be required also to pay a county tax, and secure a
county tag, as provided by the Act of June 15, 1911, (P. L. 965),
and whether constables may destroy dogs running at large and bear-
ing a city or borough, but not a State, tag.

You are advise that dog owners must comply with the provisions
of the Act of 1911, entirely irrespective of what additional require-
ments there may be imposed by any city or borough ordinances.

The Act of 1911 is an act supplementary to the Act of May 25,
1893, (P. L. 136), which earlier act is entitled: “An act for the
taxation of dogs and the protection of sheep.”

The paramount power of the State to create, by the taxation of
dogs, a fund for the compensation of owners of sheep injured by
dogs, and in aid of such an act to require dogs whose owners have
paid the tax to bear a tag, cannot be restricted by local regulations.

The fact that owners may have to pay two taxes and that dogs may
have to bear two tags, a county tag and a local tag, does not militate
in any way against the efficacy of the State act.
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A similar situation arose when the automobile Act of April 19,
1905, (P. L. 217), was passed, requiring automobile owners to procure
a license from the State. Prior to that time certain cities, by ordi-
nance, had required automobile owners to obtain city license. It was
held by the Supreme Court in the case of Brazier v. Philadelphia,
215 Pa., 297, (1906) that the State act and the ordinances could
co-exist even though the result of such holding might be that auto-
mobiles would have to carry two licenses.

Inasmuch as dog owners who have paid a city or borough dog
tax are subject to the requirements of the Act of 1911, upon their
failure to obey its provisions, constables have the same right to
kill their dogs as to kill dogs upon which no city or borough dog tax
has been paid.

Very truly yours,
MORRIS WOLF,

Third Deputy Attorney General.
J/
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EXPENSE DEPUTY FACTORY INSPECTORS.

The cost of noon day meal of Deputy Factory Inspectors in Philadelphia is a
proper item of c¢harge to “traveling expenses,” where the inspection is so far from
his home that the interests of the Department require such allowance to be made.

Office of the Attorney General,
Harrisburg, Pa., April 8, 1913.

Hon. C. V. Hartzell, Chief Factory Inspector, Harrisburg, Pa.

Sir: Your favor of March 22, 1913, addressed to the Attorney
General, was duly received.

You ask to be advised as to whether deputy factory inspectors
living in Philadelphia, and assigned to duty there, may be compen-
sated for the expense of noon day meals eaten in Philadelphia.

You call attention to the fact that an opinion of this Department
was given to your predecessor some time ago, which stated:

“The noon day meal, or luncheon, of a deputy factory
inspector, eaten for the sake of convenience elsewhere
than at his home, but in his own city, could not in any
sense be congidered a traveling expense.”

That opinion was asked for by a letter which did not disclose
the facts contained in your communication. You now advise us that
in Philadelphia only one of the fourteen deputies lives within the
distriet to which he is assigned, and that the deputies there are often
at work a number of miles from their homes, and to get to their
homes for the noon-day meal and back to their work again, would,
in‘many instances, involve the outlay of several car fares, “equaling,
if not indeed exceeding, the cost of a meal” and require much more
than an hour in making the trip.

You also add that the “meals of rural deputies eaten often at less
remote places from their own homes than city deputies eat their away-
from-home meals, have the expense thereof allowed without question.”

You further call attention to the fact that meals in Philadelphia
are eaten elsewhere than at the home of the deputy factory inspector,
but not “for the sake of convenience,” as stated in the former opinion

(233)
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The Act of May 21, 1905, P. L. 352, provides in section 27:

“The Governor shall appoint by and with the advice
and consent of the Senate, thirty-nine deputy factory
inspectors, five of whom shall be women, at a salary qf
twelve hundred dolars ($1,200) per annum, and their
necessary traveling expenses.”

In view of all the facts and circumstances, and particularly the
fact as pointed out by you, that it would be a saving of probably
both the time and expense, in many instances, for the deputies to
take their noon-day meals in the neighborhood of their work, I
now advise you that you are authorized to allow reasonable com-
pensation as a “traveling expense” for the purchase of a noon-day
meal in such cases where the inspector is so far from his home that
the interests of your Department require such allowance to be made.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General.

DEPARTMENT OF LABOR AND INDUSTRY.

The Act of June 2, 1913 (No. 267), creating the Department of L.abor and Industry,
is intended to be a comprehensive statute, embracing the whole subject of Iabor
and factory inspections, the enforcement of laws relating thereto, the promotion of
safety and the conditions in establishments employing labor, and supplies and,
therefore, repeals the Acts of April 26, 1883, P. L. 15, and May 18, 1893, P. L. 102,
relating to disputes between employers and employees.

Office of the Attorney General,
Harrisburg, Pa., June 30, 1915.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Dear Sir: Your inquiry of the 20th inst. addressed to the Attorney
General was duly received. Prompted by an inquiry from the Acting
Commissioner of Labor Statistics of Wéshington, D. C, you ask
to be advised whether the Act of April 26, 1883, P. L. 15, and the Act
of May 18, 1893, P. L. 102, are affected by the Act of June 2, 1913,
creating the Department of Labor and Industry.

The first mentioned act provides for the appointment of a voluntary
tribunal to endeavor to settle and adjust disputes arising in certain
industries between employers and employes upon a petition of certain
persons interested.
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The Act of 1893 provides for the appointment of a board of arbi-
tration for the purpose of settling disputes arising between employers
and employes in all industries.

The Act of 1918 creates in your Départment a bureau of Media-
tion and Arbitration, and Section 18 of the act provides:

“Whenever a difference arises between an. employer
‘and his employes, which cannot be readily adjusted, the
chief of the bureau shall proceed promptly to the locality
thereof, and endeavor by mediation to effect an amicable
settlement of the controversy. If such settlement can-
not be effected, the dispute may be arbitrated by a board
composed of one person selected by the employer, and
one person selected by the employes, and a third who
shall be selected by the representatives of the employer
and employes.”

Further provision is also made for the selection of the third person
in the event of the failure of the representative of the employer and
employes to agree. Provision is also made for the submission of the
differences to such board.

The Act of June 2, 1918, creating your Department is 1ntended
to be a comprehensive statute, embracing the whole subject of labor
and factory insbections, the enforcement of the laws relating thereto,
and the promotion of safety and the industrial conditions in establish-
ments employing labor, and is intended to supply other laws upon
the same subject. The Act contains a section repealing “All acts
or parts of acts inconsistent herewith.” ,

1 am of opinion that the provisions of the Act of 1918, are intended
to supply and, therefore, repeals the provisions of the Acts of 1883
and 1898 above referred to, and that the Act of 1913 affords the
only remedy now in force for the adjustment of labor disputes.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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COMMISSIONER OF LABOR AND INDUSTRY.

Under the Acts of May 2, 1905, P. L. 382, April 29, 1503, P. L. 293, and June 2,
1913, P. L. 396, the Commissioner of Labor and Industry has the right to prohibit
the employment, in a moving-picture show or library, of children under fourteen
years of age, but he has not of children over fourteen, if they comply with the pro-
visions of the Act of April 29, 1909, P. L. 293.

Office of the Attorney General,
Harrisburg, Pa., July 16, 1915.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Dear Sir: Your favor of the 21st ult. is at hand.

You request an opinion of this Department as to whether children
employed in moving picture shows and libraries are within the laws
relating to your Department.

T understand that theé fact which gives rise to this opinion is that
a deputy factory inspector in Philadelphia has dismissed children
employed in such moving picture shows and libraries upon the theory
that they were illegally employed. You do not state the age of the
children so dismissed.

The Act of June 2, 1913, creating the Department of Labor and
Industry, provides, in Section 8:

“The Commissioner of Labor and Industry shall visit
and inspect or cause to be visited and inspected, during
reasonable hours, and as often as practicable, any room,
building or place when and where any labor is being
performed, which is affected by the provisions of any law
of this Commonwealth or of this act, and shall cause to
be enforced therein the provisions of all such existing
laws and of this act.”

The Act of 1905, P. L. 582, is entitled:

“An act to regulate the employment in all kinds of in-
dustrial establishments, of women and children em-
ployed at wages or salary, by regulating the age at which
minors can be employed and the mode of certifying
the same, and by fixing the hours of Iabor for women
and minors; to provide for the safety of all employes
in all industrial establishments, and of men, women
and children in schoolhouses, academies, seminaries,
colleges, hotels, hospitals, storehouses, office buildings,
public halls, and places of amusements, in which proper
fire escapes, exits and extinguishers are required; to
provide for the health of all employes, and of men,
women and children in all such establishments, store-
houses, and buildings, by proper sanitary appliances;
and to provide for the appointment of inspection, office
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clerks and others, who, with the Chief Factory Inspector -
shall constitute the Department of Factory Inspection ;
to enforce the same, and providing penalties for viola-
tions of the provisions thereof; fixing the term and sal-
aries of the Chief Factory Inspector and his appointees.”

Section 1 provides:

“That the term ‘establishment’ where used for the
purpose of this act, shall mean any place within this
Commonwealth other than where domestic, coal mining
or farm labor is employed; where men, women or chil-
dren are engaged, and paid a salary or wages, by any
person, firm or corporation, and where such men, women
or children are employes, in the general acceptation of
the term.”

Section 2 provides:

“No child under fourteen years of age shall be em-
ployed in any establishment.” ‘

The Act of April 29, 1909, P. L. 293, entitled:

“An act to provide for the health and safety of
minors in certein employments, by regulating the ages
at which said minors may be employed, their hours of
employment, their protection against injury,” ete.

is not so comprebensive. It limits employment in certain kinds of
establishments to sixteen years and in other more dangerous establish-
ments to eighteen years. It nowhere mentions such establishments
as theatres, moving picture shows and libraries.

The Act of 1905, however, in its title refers, in terms, to public
halls and places of amusement, but only with reference to fire escapes,
exits and extinguishers required in or about such places. No act
of Assembly seems to refer to or limit the age at which a child may
be employed in a moving picture establishment except the provision
in Section 2 of the Act of 1905 which provides that “no child under
fourteen years of age shall be employed in any establishment.”

I am, therefore, of opinion that you have the right to prohibit the
employment of children under fourteen years of age but no right to
prohibit the employment of children over fourteen years of age, in a
moving picture establishment or library, if they otherwise comply
with the provisions of the Act of 1909.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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EMPLOYMENT OF FEMALES (NO.2).

The domestic servants employed in the kitchen, dining-room and as chamber-
maids in the State Normal School at Bloomsburg, which the pupils, during the
school year, practically make their home, are within the Act of July 25, 1913,
P. L. 1024, providing that no female shall be “employed for more than six days in
any one week or more than ten hours in any one day,” except in “private homes
and farming.”

Office of the Attorney General,
Harrisburg, Pa., October 29, 1913.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: In a recent letter to this Department, you enclosed a letter
from the president of the Board of Trustees of the State Normal
School at Bloomsburg, and requested an opinion upon the facts
stated therein, which are substantially as follows:

During the school year, the pupils of the State Normal School
live in the buildings of the school, and practically, during that time,
make the school their home. These pupils must be provided with
food seven days in the week, and housed as well, and it is, therefore,
necessary to employ, during the seven days, a large number of female
domestic servants for service in the kitchen, dining room, and as
chambermaids. The question propounded is, whether the domestic
servants so employed are within the provisions of the Act of July 25,
1918, hereinafter recited.

The president of the Board of Trustees suggest that this is a semi-
State institution, and if the additional burden be imposed by a
literal interpretation of the act, it might result in financial disaster
to the institution, and that, because this is, in effect, a “home” for
the pupils during the school year, the provisions of the act should
not apply.

However much desired it is not permissible, in construing an act
of Assembly, to be guided or controlled by a question of policy, while
a literal construction is not to be given to an act which would be
contrary to the reason and spirit of the act; yet, when the language
is plain, and the intention is thus clearly expressed, the statute
must be given the interpretation as thus expressed.

This law provides, in section 3:

“No female shall be employed or permitted to work
in, or in connection with, any establishment, for more
than siz days in (my one week Oor more than ten hours
in any one day.”

And in section 1 it is said:
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“That the term ‘establishment, when used in this act
shall mean any place within this commonwealth where
work is done for compensation of any sort, to whomever
payable; Provided, That this act shall not apply to
work in privete homes and farming.”

If the State Normal School can, in any sense, be considered a home,
“it -certainly is in no sense to be considered a “private” home. The
Legislature was careful {o limi{ the exemption to “private” homes,
and it has expressed its meaning in unambiguous terms. There is
nothing in the other provisions of the act which would indicate that
it meant to relieve any other kind of establishment or home from
the operation -of the act, except “private homes and farming.” If
such interpretation of the act leads to hardship, the fault, or mis-
fortune, is due to legislative oversight, but this does not justify us
in’ construing the act so as to exempt from its operation establish-
ments which, by the plain meaning of clear language, are not ex-
empted.

I, therefore, am impelled to advise you, that, under the facts stated,
the State Normal School at Bloomsburg is within the terms of the
act, providing that no female shall be employed “for more than six
davs in any one week, or more than ten hours in any one day.”

Very truly yours,

JOHN C. BELL,
Attorney General.

DEPARTMENT OF LABOR AND INDUSTRY.

Under the Act of June 2, 1913, P. L. 296, it is the duty of the Commissioner of
Labor and Industry to inspect all places where labor is being performed which is
affected by any statutory provision and enforce the laws relating thereto and the
regulations of the Industrial Board.

A tenant for a term of years, having control over a whole building, and having
sublet the first floor as a store, the second floor for offices, workshops and lodgings,
is required by the Act of May 2, 1905, B. L. 352, to keep the halls, stairways, water-
sinks and water-closets “in a clean and sanitary condition and properly lighted,”
and is liable for failure so to do.

The Act of May 3, 1909, P. L. 417, makes it the duty of the owner to provide
fire-escapes.

Office of the Attorney General,
Harrisburg, Pa., October 29, 1913.
Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: You recently requested of this Department an opinion upon
the following facts:

16 ‘ o
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At 412 Market Street, Harrisburg, Pa., is a three story building,
the owner of which is the Jennings Estate. This building is leased
to R. J. Smith for a term of yedrs, by the terms of which lease Mr.
Smith is required to keep the premises in good repair.

The first story of the building is occupied by Mr. Smith as a dry
goods store. The second and third stories are reached by stairways
and halls which have an entrance on Market Street, separate and
”apart from the store entrance. The seécond floor is used for office
purposes, and also by the Capital Artificial Limb Company, and
the third floor is used in part by the Capital Artificial Limb Company
as'a work shop, and on the same floors are rooms occupied by lodgers.

Your'inspectors have reported that the halls and stairways leading
to the second and third stories are unclean and in need of lights,
and that the water closet, which is for the joint use of all the
tenants, is in an unsanitary condition, needs cleansing, ventildation
and repairs, and that a sink in the corner of the hall (which sink is
also for the joint use of tenants) is unclean and overflows, and that
there is urgent need for a fire escape upon this building.

You ask to be advised who should be required to correct these
conditions.

By the Act of June 2, 1913, creating your Department, it is pro-
vided in Section 8, in part as follows:

«“The Commissioner of Labor and Industry shall visit
and inspect, or cause to be visited and inspected, during
reasonable hours and as often as practicable, every
room, building, or place, where and when any labor is
being performed which is affected by the provisions of
any law.of this Commonwealth or of this act, and shall
cause to be enforced therein the provisions of all such
existing laws and of this act, and the rules and regula-
tions of the Industrial Board hereinafter provided for.”

And by Section 23:

“All the powers and duties now by law vested in and
imposed upon the Department. of Factory Inspection,
which is hereby abolished, are now hereby vested in the
Department of Labor and Industry.”

Reverting to your inquiries,—
First: As to the halls and stairways.
The Act of May 2, 1905, (P. L. 352), provides, in Section 13:

“The owrner, agent, leasee, or other person having
charge or managerial control of any establishment, shall
provide or cause to be provided not less than two hun-
dred and fifty ‘cubic feet of air space for each and every
person 1n every work-room in said establishment, where
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persons are employed, and shall provide that all work-
rooms, halls and stairways in said establishment be kept
ina clean and sanitary coudition and properly lighted.”

Section 1 of this act defines the term “establishment,” so far as
it is applicable to this discussion, to mean any place

“Where men, women or children are engaged and paid
a salary or Wacres by any person, firm or corporation,
and where such men, women or children are employes
in the general acceptance of the term.”

This building is an establishment, within the meaning of the Act
of Assembly just quoted. Mr. R. J. Smith has the lease upon the
entire building for a term of years, and therefore has charge of this
establishment. The Capital Artificial Limb Company, as a sub-
tenant, nor any of the other sub-tenants, does not have control over
the entire building, and consequently does not control the halls
and stairways, which are for the use of all the tenants. The leasee,
having centrol over the whole building, and having sub-let a portion
of it for the purposes mentioned, has brought it within the purview
of the 13th section of the Act of 1905, requiring the “halls and stair-
ways” in said establishment to be kept in a clean and sanitary condi-
tion, and properly lighted.

I am of opinion that it is the duty of the leasee, Mr. R. J. Smith, to
see that the provisions of the Act of Assembly in that regard are
carried out, and that he is liable for failure so to do. In regard to
such liability I beg to refer you to Section 23 of the said Act of
May 21, 1905, which provides that: ’

“Any person who violates any of the provisions of the
foregoing sections of this act * * * * ghall be
deemed guilty of a misdemeanor, and on conviction shall
be punished by a fine of not less than twenty-five dol-
lars and not more than five hundred: dollars, or an im-
prisonment in the county jail for a term not less than ten
days nor more than sixty days, for each and every such
violation.”

Second: As to the water-closets and sink, what has just been said
applies to them. They are under the control of no sub-tenant, but

are for the use of all of the tenants in the building.
Section 8 of the said Act of May 21, 1905, provides that:

“Every person, firm or corporation employing males
and females in the same establishment, shall provide for
such employes suitable and proper wash and dressing
rooms and water-closets * * * ¥ gand all water-
closets at all times be kept in a clean and sanitary con-
dition.”

16—23—1915
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I am also of opinion that the duty of keeping the water-closets and
sink in a clean and sanitary condition, rests upon the lessee, Mr.
R. J. Smith; and that the provisions of section 23 of said act are
likewise applicable in case of his neglect so to do.

Third: As to fire escapes.
The Act of May 3, 1909, (P. L. 417) entitled:

“An act for the safety of persons from fire or panic
in certain buildings, not in cities of the first and second
classes, by providing proper exits, fire-escapes, fire extin-
guishers, and other preventives of fire, etc.”

provides in section 1 as follows:

“That every building in this Commonwealth other
than buildings situated in cities of the first and second
classes, having more than two stories * * * * ‘now
used or hereafter to be used, in whole or in part, as a
public building, office building, and not of fire proof con-
struction, * * * * and every building in which
persons are usually employed above the second story,
in a factory, workshop, or mercantile establishment *
* * * ghall be provided with proper ways of egress, or
means of escape from fire, sufficient for the use of all
persons accommodated, assembled, employed, lodged or
residing therein.”

Section 6 of the said act provides:

“The owner or owners of any of the buildings men-
tioned in the foregoing provisions of this act, who shall
wilfully fail or refuse to comply with the provisions of
this act * * * * shall be deemed guilty of a mis-
demeanor, and, on conviction thereof, shall be punished
by a fine of five hundred dollars, or six months imprison-
ment, or either or both, in the discretion of the court.”

The Act of Assembly, therefore, makes it the duty of the owner
of such building as you have described, and used as you have pointed
out to provide proper fire escapes, and if there is a failure to so
provide, notice should be given to, and proceedings (if any be re-
quired) instituted, against the owner.

Very truly yours,

JOHN C. BELL,
Attorney General.
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EMPLOYMENT OF FEMALES (NO. 1).

- Section 3 of the Act of July 25, 1913, P. L. 1024, providing that no female shall
be “employed for more than six days in any one week or more than ten hours in
auny one day,” cannot be construed so as to permit some telephone employes to
work seven days in one week so as to rotate the operators working on Sunday, in
order that each may do her proportionate share of Sunday work.

Sections 6 and 7, requiring specific periods for rest or meals at the end of six
hours’ continuous work, do not apply to night telephone operators or operators in
isolated railroad signal towers, as they are not continuously occupied with their
work and have not enough to do to make a specific period for rest or meals neces-
sary, and, hence, are not within the intent and spirit of the law.

Office of the Attorney General,
Harrisburg, Pa., October 29, 1913.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa. '

Sir: You recently requested an opinion from this Department as
to the intent of sections 1 and 3 of the Act of July 25, 1913, P. L.
1024, which defines the term “week” to mean “any seven comsecutive
days,” and provides that no female shall be permitted to work “for
more than six days in any one week or more than fifty-four hours
in any one week, or more than ten hours in any one day,” and also
to section 6 and 7, which provide in substance that females shall be
given a rest period of three-quarters of an hour after six hours of
continuous employment as or for a lunch period or rest period.

This request is accompanied by letters from the Superintendent
of the Bell Telephone Company and from certain women telegraph
operators of the Pittsburgh Division of the Pennsylvania Railroad.

" This opinion will not construe the act of assembly referred to in the
abstract but is based upon the facts set out in the communications
referred to, substantially as follows:

First: Female telephone operators are employed continuously,
but the force on Sunday is perhaps one-third or one-fiftth of the force
necessary on other days of the week. To allow an operator to work
only six days in any one week would require that the same employes
should work on the same six days, and that those working on
Sunday should always work on Sunday and those working on the
other days of the week but not on Sunday would always have Sunday
as the day off duty.

The question, as I understand it, is whether the act can be so
construed as to permit some of the employes to work seven days in
one week so as to rotate the operators working on Sunday, in order
that they will each do their proportionate share of Sunday work.
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The Act of Assembly referred to provides in section 1:

“That the term ‘establishment,” when used in this act,
shall mean any place within this Commonwealth where
work is done for compensation of any sort, to whom-
ever payable,”

and that:

“The term ‘week’, when used in this act, shall mean
any seven consecutive days, and the term ‘day’ shall
mean any twenty-four consecutive hours.”

Section 3 provides in part:

“No female shall be employed or permitted to work
in, or in connection with, any establishment for more.
than six days in any one week or more than fifty-four
hours in any one week, or more than ten hours in any
one day.”

The language seems to be both plain and positive. It prohbits any
female from working “in or in connection with” any establishment
for more than six days in any one week. If, therefore, a schedule
cannot be arranged so as to rotate the female employes with regard
to Sunday work, other than by requiring females to work seven days
in any one week, such requirement would be in violation of this law.
Though this may be a hardship, the difficulty is that the Legislature
has so provided and the statute cannot be otherwise construed, than
by reading something into it which it does not contain.

Second: In some places female telephone operators work at night,
usually for a period of nine hours, from 11 P. M. to 8 A. M., but
in this working period there is little or no business between midnight
and five or six o’clock in the morning, and during these hours, in
the intervals of rest or inactivity, the operator'may, and usually does,
read, sew, sleep or eat, as she desires. '

You ask to be advised whether in such cases there must be a
lunch or rest period of three-quarters of an hour provided during the
early morning, after the operator has thus been at work for six con-
tinuous hours. You state such a “relief would not only be a serious
disturbance to the operator herself, but would be an undesirable and
useless expense and burden upon the company.”

Section 5 of the act prohibits night work by females under twenty-
one years of age, but provides “that this section shall not apply to
females over eighteen years employed as telephone operators.” In
the light of your inquiry, Sections 6 and 7 of the act may be con-
sidered together.

Section 6 provides:
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“Not less than forty-five minutes shall be allowed to
every female employed or permitted to work in, or in .
connection with, any establishment, for the mid- -day
meal, which perlod shall not be considered a part of the
hours of labor; * * * * Employes shall not be required
to relzm,iun in the work-rooms during the time allowed for
meals

Section 7 of the act provides:

“No female shall be employed or permltted to work
for more than six hours continuously in, or in conpec.
tion with, any establishment, without an interval of at
least forty -five minutes, and no period of less than forty
five minutes shall be deemed to interrupt a continuous
period of work.”

These periods of forty-five minutes are then referred to as “rest
periods.”

You will observe that section 6 of the act refers to “the mld day
meal” but there’is no provision requiring a midnight meal.

Assuming that such a night operator is over eighteen years of age,
in my opinion she may follow the course of employment above re-
ferred to without interrupting the same for any lunch or meal
period. The provision of Section 7, however, literally construed,
would seem to require a specific “test period” of forty-five minutes
after such operator has been employed “six hours continuously.”

The nature of the employment in this case is such, however, as
before observed, that from one-half to two-thirds of the period is
nearly all passed in rest.

In my opinion the letter of the Act in such a case may be held to
give way to the true humane intent and spirit of the law, and it is
not encumbent upon you, in such a case, to insist that there should
be a specific interval of time of fortyfive minutes set apart as a
rest period.

Third: The communication submitted from a committee of women
operators of the Pittsburgh Division of the Pennsylvama Railroad,
states these facts:

These operators work in the day time for eight hours in s1gna1
towers at isolated places along the railroad lines, but while. they
are on duty eight hours, the actual labor performed at such isolated
tower does not perhaps, in the aggregate, exceed two hours, and the
rest of the time they may spend as they wish “reading, writing, knit-
ting or otherwise”; that because of the isolation of the place of their
employment, it would not be practicable to relieve them for a specific
lunch or rest period of forty-five minutes, by having another operator
come for that short time to take their places:

‘While Section 6, as above quoted, provides that not less than
forty-five minutes shall be allowed for the mid-day meal provided



246 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

that the time allowed for the mid-day meal may be reduced to not
less than thirty minutes whenever any female shall be employed for
less than eight hours, and while Section 7 requires a rest period
of not less than forty-five minutes after working for “six hours
continuously,” or not less than thirty minutes where the employment
is for less than eight hours in any one day, yet, as has already been
said, the employment being such that the actual work consumes very
little of the time spent, and that during the period in which the
operator is not actually engaged, she may eat or rest, there would
seem to be no real reason for requiring a specific period of forty-five
minutes for rest, when three-fourths of the time is in fact spent in
rest or inactivity, nor for requiring a specific period of forty-five
minutes for a meal when the operator can take any of the time not
actually spent in work for that purpose.

In my opinion, therefore, it is not within the true intent and spirit
of the law that it should be literally enforced to require a specific
period for rest or meals in such a situation as the facts disclose,
and hence, that it is not encumbent upon you to insist upon a com-
pliance with the strict letter of the law under such circumstances.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney Qeneral.

EMPLOYMENT OF FEMALES.

Female cooks in restaurants may not work seven days a week of seven hours
each day.

Office of the Attorney General,
Harrisburg, Pa., November 13th, 1913.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: Your favor of the 6th inst. enclosing a letter from Thomas H.

Greer, Esq., construing Section 3 (a) of the Aect of July 25th, 1913
P. L. 1024, is at hand.

The section provides, in part, as follows:

) “No ﬁemale shall be employed or permitted to work
in, or in connection with, any establishment for more
than six days in any one week or more than fifty-four
hours in any one week, or more than ten hours in any
one day.”
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It is contended that females may work seven days, provided they
do not work more than fifty-four hours in any one week. The con-
tention is that while no female may work more than six days, pro-
vided the six days constituted fifty-four hours, yet if a female does
not work in the aggregate more than fifty-four hours, the fifty-four
hours may be spread over seven days.

This Department cannot acquiesce in this construction. If the
Legislature meant to limit the working hours to fifty-four in any
one week, it was not necessary to limit the number of days. In order
to give effect to all the language used, the provision must be construed
to prohibit working more than six days in any one week, or mote
than fifty-four hours in any one week, and if some of the days were
ten hour days, the other days would have to be correspondingly
shortened, so that the total number of hours in six days should not
in the aggregate exceed fifty-four.

I am, therefore, of opinion, that in the case presented it would
be a violation of the act to require female cooks to work in restaurants
seven days in the week of seven haurs each.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

FEMALE EMPLOYEES.

Under section 3 of the Act of July 25, 1913, P. L. 1024, female employees cannot
work twelve hours on Saturday or .any other day, unless the day follows a holiday
and the total number of hours does not exceed the maximum of fifty-four per week.

Office of the Attorney General,
Harrisburg, Pa., November 13th, 1913.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: Your favor of recent date was received. You transmitted a
letter from the Greensburg Board of Trade asking whether it is a
violation of law to employ females for approximately twelve hours on
Saturday, provided the number of hours do not exceed fifty-four in
any one week. The Act of Assembly of July 25th, 1913, P. T. 1024,
specifically answers this inquiry.
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Section 3 provides, in part, as follows:

"¢“No female shall be employed or permitted to work
in, or in connection with, any establishment for more
.than six days in any one week, or more than fifty-four
hours in any one week, or more than ten hours in any
one day.”

and the only exception is:

“That during weeks in which a legal holiday occurs
and is observed by an establishment, any female may be
employed by such establishment during three days of
such week for a longer period of time then is allowed
by this act; but no female shall be permitted to work
more than two hours overtime during any one -of such
three days, nor more than the maximum hours specified
in this act.”

Therefore, I am of opinion that female employes cannot work
twelve hours on Saturday, or any other day, except on a day which
follows a holiday, and except also that by working twelve hours
on a day following a holiday such employes shall not exceed the
maximum of fifty-four hours per week, without violating the pro-
visions of the law.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

EMPLOYMENT OF FEMALES (NO. 3).

Under the Act of July 25, 1913, P. L. 1024, regulating the employment of females,
a female may be permitted to work twelve hours a day during three days following
holidays, the maximum hours per week not exceeding fifty-four. Females under
twenty-one years of age may be employed after nine o’clock in the evening during
the three days in a week in which a holiday is observed, provided the maximum
hours per week do not exceed fifty-four.

l

Office of the Attorney General,
Harrisburg, Pa., December 18, 1913.

Hon. John Price Jackson, Commissioner of Labor and Industry,
. Harrisburg, Pa.

Sir: Your favor of the 16th instant, enclosing letter of counsel
for F. W. Woolworth Company and also a letter from your Chief
Inspector, was duly received. I understand from these communi-
cations that you desire to be advised:
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1st. Whether a female over the age of twenty-one years may be
employed twelve hours a day in days following holidays, or may only
be employed two héurs in excess of the regular schedule of hours of
employment in the establishment ?

2nd. 'Whether a female under twenty-one years of age may be
employed after nine o’clock in the evening in days following holidays?

Section 3 of the Act of July 25, 1913, (P. L. 1024) provides in
part as follows:

“No female shall be employed or permitted to work
in, or in connection with, any establishment for more
than six days in any one week, or more than fifty-four
hours in any one week or more than ten hours in any
one day.

“Provided that during weeks in which a legal holiday
occurs and is observed by an establishment, any female
may be employed by such establishment during three
days of such week for a longer period of time than is
allowed by this act; but no female shall be permitted to
work more than two hours overtime during any one of
such three days, nor more than the maximum hours per
week specified in this act.”

Section 5 provides as follows:

“No female under twenty-one years of age shall be
employed or permitted to work in, or in connection
with, any establishment before the hour of six o’clock
in the morning or after the hour of nine o’clock in the
evening of any day. Provided, That this section shall
not apply to females over the age of eighteen years em-
ployed as telephone operators.”

Section 13 requires a schedule of the hours of labor to be posted
in a conspicuous place in the room where the female is employed
or permitted to work.

The language of the proviso of Section 3 is that:

“During the weeks in which a legal holiday occurs and
is observed by an establishment, any female may be
employed by such establishment during three days of
such week for a longer period of time than is allowed
by this act; but no female shall be permitted to work
more than two hours overtime during any one of such
three days, nor more than the maximum hours per week
specified in this act.”

This language seems to refer directly to the time mentioned im-
mediately preceding it in Section 3, that is to say, it refers to six
days in any one week, fifty-four hours in any one week, or ten hours
in any one day, as the time “allowed by this act.”



250 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

The fact that Section 13 requires a schedule to be posted for the
information of the employes has no bearing upon the provision of
Section 3, and 1 am of opinion that the word “overtime” in the proviso
of Section 3, refers to the time fixed in the section, and not to the
time fixed in the schedule by Section 13.

Answering the first inquiry, I have to advise you that on days
in weeks following holidays a female may be permitted to work twelve
hours during three days of such week, provided the maximum hours
per week do not exceed fifty-four.

It is a familiar rule in the construction of statutes that the whole
statute must be read together, and so read that effect must be given
to all of its language, and so that the various sections may harmonize.

A careful reading of the proviso in Section 3 shows that it refers
to any female. Section 5 prohibits females under twenty-one years
of age from working “after nine o’clock in the evening of any day.”
If this section were construed to prohibit females under the age of
twenty-one from working after nine o’clock in the evening, the pro-
viso of Section 3 could not be held to include females under twenty-
one years of age, and would have to be construed as if it read “any
female under twenty-one years of age.” It does not so read. It per-
mits any female to be employed overtime in days following holidays.

Therefore, construing the sections to give as much effect as
possible to the language and to harmonize them, I am of opinion,
and so advise you, that the law permits females under the age of
twenty-one years to be employed after nine o’clock in the evening
during the three days in a week in which a legal holiday is observed,
provided the maximum hours of employment do not exceed fifty
four in such week. '

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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MATTRESSES.

Under the Act of May 'l, 1913, P. L. 134, regulating the making and sale of
mattresses, providing that after the first day of January, 1914, no mattresses shall
be sold or offered for sale that shall not have written or printed thereon, or upon
a tag sewed to the covering, a statement of the materials used in the filling,
Whethey new or second-hand, and the names and addresses of manufacturers and
vendors, the manufacturers of mattresses made in accordance with the act may
furnish to dealers tags to be sewed to mattresses purchased from them prior to
Jan. 1, 1914.

The act prohibits the use of mattresses of any material coming under the gen-
eral designation and trade name of ‘‘shoddy,” whether made from new or old
fabrics.

The statement required to be placed upon every mattress must contain the name
and address of the manufacturer and each successive vendor. Where a manu-
facturer sells to individuals for their own use, the name of the manufacturer
should appear under the heading ‘‘vendor” as well as under the heading ‘“‘manu-
facturer.”

Though not required, it would be advisable to include in the statement that
removing or defacing the statement is made a misdemeanor by section 7.

Office of the Attorney General,
Harrisburg, Pa., February 9, 1914.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
January 21st, 1914, enclosing a letter addressed to you by a company
engaged in the business of manufacturing mattresses, relative to
the construction of the Act of May 1st, 1913, P. L. 134, entitled:

“An act defining matresses; regulating the making,
remaking, and sale thereof; prohibiting the use of un-
sanitary and unhealthy materials therein; requiring
that the materials used shall be accurately described,
and prescribing the manner in which mattresses shall
be labelled ; providing for the enforcement of the provi-
sions of this act; making certain acts criminal, and
punishing the same; imposing certain duties upon the
Commissioner of Health and the Chief Factory Inspec-
tor, and repealing legislation inconsistent with this act.”

I understand that the said company manufactures mattresses and
disposes of its product to dealers, and, prior to January 1st, 1914,
the date upon which the act became effective, had manufactured and
sold -to dealers, in considerable quantities mattresses which have
been made in accordance with the requirements of the act, but which
do not have thereon a statement setting forth the kind or kinds of
materials used in filling said mattresses.

Your first inquiry is, in substance, whether manufacturers of
mattresses, which have been made in accordance with the provisions
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of the act and are now in the hands of dealers for sale to the public,
but do not have written or printed thereon, or upon a muslin or linen
tag securely sewed to the covering thereof, the statement of the
kinds of materialy used in their manufacture, required by the third
section of said act, may now furnish to such dealers muslin or linen
tags containing the required statement, to be placed on the mattresses
now in their stores and warehouses, to the end that said dealers may
be enabled to sell such mattresses without violating the act.

The act regulates both the making and the sale of mattresses.

With reference to the manufacture of mattresses, it is provided
by section two of the act, that certain materials shall, in no event,
be employed or used in the making, remaking or renovating of any
mattress. The prohibited materials are described as follows:

(a) “Any material of any kind that has been used in,
or has formed a part of, any mattress used in or about
any public or private hospital, or institution for the
treatment of persons suffering from disease, or for or
about any person having any infectious or contagious
disease.”

(b} “Any material known as ‘shoddy,’ and made in
whole or in part from old or worn clothing, carpets or
other fabric, or material previously used, or any other
fabric or material from which shoddy is constructed.”

It is further provided that “any material not otherwise prehibited
by this act, of which prior use has been made,” shall not be used in
the manufacture of mattresses “unless the said material has been
thoroughly sterilized and disinfected by a reasonable process ap-
proved by the Commisioner of Health of this Commonwealth.”

In addition to these regulations, with reference to the making, re-
making or renovating of mattresses, it is provided that no person
ar corporation shall sell, offer to s¢ll, deliver or consign, or have
in possession with intent to sell, deliver or comsign, any mattress
made, remade, or renovated in violation of the provisions of the act.
Evidently for the purpose of furnishing evidence as to the identity
and address of the persons responsible for any violation of the act, it
is provided that no mattress shall be sold or held or offered for sale
after the first day of January, 1914, at wholesale or retail “that shall
not have plainly and indelibly written or printed thereon, or upon a
muslin or linen tag securely sewed to the covering thereof, a state-
ment, in the English language, setting forth the kind or kinds of
materials used in filling said mattress and whether the same are, in
whole or in part, new, or old, or secondhand, and the name and
address of the manufacturer or vendor thereof, or both.”

Section 6 of act prescribes the form of the statement required to
be placed upon the mattress itself, or upon a muslin or linen tag
sewed to the covering thereof.
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By Section 7 it is provided that:

“Any person who shall remove, deface, alter or in
any manner attempt the same, or shall cause to be re-
moved, defaced or altered, any mark or statement placed
upon any mattress under the provisions of this act,
shall be guilty of a violation of this act.”

In order that the act may go into full operation without working
any unnecessary hardship upon dealers in mattresses, you are advised
that it would be proper for the manufacturers of such mattresses
as have been made in accordance with the provisions of the act and
sold and delivered to dealers prior to January 1st, 1914, to now
furnish the necessary written or printed muslin or linen tags to the
said dealers, to be sewed by said dealers to the covering of such
new mattresses, now in their possession, as may have been purchased
by them from the manufacturers so furnishing the tags.

In the opinion of this Department, however, manufacturers should
not be permitted to furnish such tags to be placed upon any mattress
that has been used.

Your next inquiry relates to the construction of paragraph “b”
of sub-section (1) of section two of the act, prohibiting the use, in
the making, remaking or renovating of mattresses, of material known
as “shoddy.”

It appears from the correspondence which you have submitted,
that there is on the market a material designated by the trade name
“new shoddy,” which is made from the clippings, etc., of new fabrics,
as distinguished from ordinary “shoddy,” made from old or worn
fabrics.

In the opinion of this Department, the act in question prohibits
the use of any material coming under the general designation and
trade name of “shoddy,” whether made from new or old fabrics.

You further inquire with relation to the construction of the pro-
vision requiring the placing of the name and address of the manu-
facturer or vendor, or both, of mattresses, upon the mattress itself,
or upon a muslin or linen tag securely sewed to the covering thereof.

By section three of the act it is provided that the statement
shall set forth, inter alia, “the name and address of the manufacturer
or vendor thereof, or both,” and, in the form of statement prescribed
by section six of the act, blank spaces are indicated for the name
and address of the manufacturer, and for the name and address of
the vendor.

It is the evident legislative intent, as expressed in this act, that
the statement required to be placed upon every mattress shall contain
the name and address of the manufacturer of the mattress (who is
the only person who has actual knowledge of and can certify to the
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materials out of which it has been manufactured) and the name and
address of each successive vendor, so that in case of a violation of
the act responsibility may properly be fixed.

Where a manufacturer sells mattresses to individuals for their own
use, as distinguished from sales to dealers, the name of the manu-
facturer should appear on the statement under the heading “vendor”
as well as under the heading “manufacturer.”

Again, you ask whether section seven of the act, providing that
any person removing or defacing any mark or statement placed upon
a mattress shall be guilty of a violation of the act, should be printed
in full upon the mattress, or upon the muslin or linen tag.

There is nothing in the act requiring such notice to be placed upon
mattresses, but it would be entirely proper, and indeed advisable,
for manufacturers of mattresses to include this section of the act as
a part of the statement written or, printed upon the mattress or
upon the muslin or linen tag. By so doing, they will be giving notice
that any person defacing or altering the statement which they have
placed upon their mattresses will be guilty of a misdemeanor.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

DUST PROTECTORS.

A factory operating emery wheels or belts more than three hours continuously
must use blowers or similar apparatus, as required by the Act of July 24, 1913,
P. L. 970, even though the same men may not be employed as operators for three
hours continuously.

Office of the Attorney General,
Harrisburg, Pa., February 13, 1914.

Hon. John Price Jackson, Commissioner of Labor and Industry,
Harrisburg, Pa.

Sir: Sometime ago you requested an opinion of this Department
as to the construction to be placed upon the second proviso to the
first section of the act approved July 24, 1913, (P. L. 970).

This act provides for the protection of the health and lives of
employes by requiring the use of blowers. or similar apparatus in
factories where emery wheels or emery belts of any kind are used.

The second proviso of the first section is:
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“This act shall not apply to factories, or workshops
where men are not employed continuously at such
wheels or belts more than three hours in twenty-four
hours.”

As I understand, the precise question is: Whether this language
relieves factories or workshops which do not employ the same indi-
vidual workmen more than three hours continuously, or whether all
factories and workshops which operate such wheels or belts more than
three hours continuously in twenty-four hours, are within the terms
of the act? '

It the act were intended to include only factories and workshops
at which the same individual worked continuously at emery wheels
or emery belts, it would have been easy for the Legislature to so
say. The language used does not imply that the same individual
must work continuously for three hours. The language is that the
act shall not apply to factories or workshops “where men are not
employed continuously for more tham three hours im twenty-four
hours.” . ‘

I am of opinion that, if a factory is in operation and the men are
employed at such wheels or belts more than three hours in twenty-
four hours, even though no one of them may be continuously em-
ployed, without cessation, for three hours, such factory comes within
the provisions of the act.

That is to say, if such factory operates such wheels or belts more
than three hours continuously and men are employed there in such
operation, even though the same men may not be employed for three
hours continuously at such wheels or belts, such factory must comply
with the terms of the act.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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BUREAU OF PROFESSIONAL EDUCATION.

Under provisions of the Act of June 19, 1911, (P. L. 1045), applicants from
foreign countries for admission to schools of dentistry in this State, who bhave no
desire or intent, upon graduation therefrom, to practise dentistry in this State,
are not required to present a diploma or certificate of the kind referred to in the

act, or to be examined by the Bureau of Professional Education before being ad-
mitted as students to said schools of dentistry.

Office of the Attorney General,
Harrisburg, Pa., October 4, 1913.

Dr. Nathan CO. Schaeffer, Superintendent of Public Instructlon Har-
risburg, Pa.

Dear Dr. Schaeffer: I have your letter of even date, in which you
say:

“Referring to the Act approved June 19th, 1911, (P. L.
1045), creating a Bureau of Professional Education, as
a sub-department of this Department of Public Instruc-
tion, and defining the powers and duties of such bureau,
will you kindly advise me whether applicants from
foreign countries for admission to schools of denistry
in this Commonwealth, but who are not applicants for
a license to practice dentistry within the State of Penn-
sylvania, and who so certify at the time of admission
to the schools, and who do not hold a diploma from an
accredited college or the certificate provided for in the
4th section of the act, should be subjected to a prelim-
inary examination by the bureau and awarded its certi-
ficate of proficiency before admission to such schools of
dentistry in the State.”

From the title, recital and-enacting clauses of the act to which
you refer, its purpose and object is clear, viz, in brief: “to establish
a Bureau of Professional Education as a sub-department of the De-
partment of Public Instruction for the purpose of determining the
preliminary qualifications of those to be hereafter admitted to the
practice of dentistry...... in this Commonwealth.”

(259)
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From your letter, and as a matter of common knowledge, I under-
stand that there is a class of applicants from foreign countries for
admission to schools of dentistry in the State, who have no desire
or intent, upon graduation therefrom, to practice dentistry in this
Commonwealth, and whose purpose, upon such graduation, is to
return to the countries whence they came, and there to practice their
profession.

In my opinion, therefore, under the letter and spirit of the statute
to which you refer, such applicants are mot required to present a
diploma or certificate of the kind referred to in the act; mnor, for
want of such, to be subjected to an examination by the Bureau of
Professional Education before being admitted as students in the
said schools of dentistry.

Your bureau should, however, in my judgment, require of each
applicant in the class mentioned for admission to any of the schools
of dentistry in this State, a statement in writing, to be signed and
perhaps sworn to by the applicant, containing a specific averment
that he is not an applicant for licensure to practice dentistry within
the State of Pennsylvania.

Very truly yours,

JOHN C. BELL,
Attorney General.

DATE OF ELECTION OF COUNTY SUPERINTENDENTS.

The Superintendent of Public Instruction should order the election of county
superintendents in the year 1814, on the first Tuesday of May, 1914, to serve from
the first Monday im June, 1914, to the first Monday of May, 1918.

Office of the Attorney General,
Harrisburg, Pa., December, 3, 1913.

Dr. Nathan C. Schaeffer, Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: This Department is in receipt of your communication of
October 20th, asking to be advised with reference to the proper
date upon which. you should order the holding of elections of county
superintendents of schools in the year 1914.

An examination of sections 1105 and 1106 of the School Code, ap-
proved May 18, 1911, discloses a legislative intent to provide, as a
general proposition, for the election of county superintendents by
the school directors of each county, on the second Tuesday of April
every fourth year, for terms of four years, to begin on the first
Monday of May next following the election,
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Under the legislation repealed by the School Code, county superin-
tendents were elected on the first Tuesday of May every third year
for terms of three years, to begin on the first Monday of June
following the election. As the year 1911 was the regular year under
previous legislation for the election of county superintendents, these
officers were elected throughout the Commonwealth on the first Tues-
day of May, 1911, which date was prior to the approval of the
School Code. The terms of the county superintendents elected on
the first Tuesday of May, 1911 would, under prior legislation, and on
the first Monday of June, 1914. To the end that these terms might
not be disturbed, and in order that the new system might be put
in operation without any unnecessary confusion, it was provided in
Section 1105 of the Code that county superintendents should be
elected:

“On the second Tuesday of April one thousand nine
hundred and eighteen, and on the same day of every
fourth year thereafter * * * to serve for four years
from the first Monday of May next following: Pro-
vided, That on the first Tuesday of May one thousand
nine hundred and fourteen county superintendents shall
be elected as herein provided to serve from the first
Monday of June one thousand nine hundred and four-
teen until the first Monday of May one thousand nine
hundred and eighteen.”

By following this express provision for putting the new system
into operation no confusion will arise and the elections in the year
1918 will be the first regular elections under the new system for
electing county superintendents. Although it is provided in Section
1106 of the Code that county superintendents shall give notice of the
convention of school directors to be held “for the purpose of electing
a county superintendent on the second Tuesday of April one thousand
nine hundred and fourteen, and thereafter,” etc., it is obvious, when
this section is read in connection with the preceding section, that
the designation of the year 1914 is erroneous, and that the Legislature
intended to make a special provision for the election in the year
1914, by means of the above quoted proviso.

You are accordingly advised that you should order the electlons
of county superintendents in the year 1914 to be held on the first
Tuesday of May, 1914, the superintendents elected on that date to
serve from the first Monday of June 1914 to the first Monday of
May 1918, and their successors to be elected on the second Tuesday
of April, 1918.

Very truly yours,

J. B. B. CUNNINGHAM,
First Deputy Attorney General.
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COMPENSATION SCHOOL TAX OOI‘JLECTORS.

The compensation of school tax collectors is to be fixed by the Boards of School
Tax Directors, who should follow the directions laid down by the Supreme Court
in Mason vs. School District, 242 Pa. 359.

Office of the Attorney General,
Harrisburg, Pa., May 7, 1914

Dr. Nathan C. Schaeffer, Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: This Department is in receipt of your letter of April 20th,
asking to be advised how you shall instruct School Boards as to the
compensation that school tax collectors are to be allowed in second,
third and fourth elass school districts.

Under the provisions of the Act of June 25, 1885, (P. L. 187), Sec-
tion 9, the commissions of tax collectors were fixed at two per cent.
on all taxes paid to them on which an abatement of five per cent.
was allowed, and at five per cent. on other taxes, except where the
total amount of taxes was less than one thousand dollars.

The Act of May 18, 1911, (P. L. 309), known as the School Code,
provides in section 554, as follows:

“In all school districts of the second, third and fourth
class, all school tax collectors shall be paid such commis
sions or compensation as may be determined by the
boards of school directors.”

The Supreme Court of Pennsylvania has considered in a number
of cases what the effect of the act of 1911 was on the Act of 1885,
and has decided that except for such provisions as are inconsistent
with the Act of 1911, the Act of 1885 was not repealed by the Act of
1911.

Black v. Duquesne Borough School District, 239 Pa.
96, (1913).

Commonwealth v. Tobin, 239- Pa. 105, (1913).
Commonwealth v. Dusman, 240 Pa. 464, (1913).

These cases decided that the Act of 1911 was not inconsistent with
the Act of 1885, so far as the person who shall collect the school taxes
is concerned.

On the matter of compensation, however, the two acts are con-
tradictory and cannot stand together. The Act of 1885 provides
for a definite ascertained rate of compensation, and the Aect of 1911
provides for a compensation to be determined by the Board of School
Directors. The necessary result is that the Act of 1885 is superseded,
so far as the question’ of the compensation of tax collectors is con-
cerned, by the Act of 1911,
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lhat this conclusion is correct follows from the decision of the
preme Court in Mason v. Hanover Township School District, 242
. 359, (1913), in which case the court, upon the petition of a tax
yer, reviewed the judgment of the school directors in fixing the
npensation for the collection under section 554 of the Act of 1911,
1 enjoined the payment of what the court held to be an excessive
npensation fixed by the directors.

Fhe court said of section 554, per Mr. Justice Potter:

“It is apparent that there must be somewhere a line
of demarcation between the exercise of reasonable offi-
cial discretion in fixing compensation upon the omne
hand, and a clear abuse of that discretion, and the un-
reasonable performance of duty, upon the other. No
specific rate of compensation is fixed by the law. It con-
templates the exercise of reasonable discretion by the
school board, in the interest of the public. The lan-
guage of the School Code is not, however, to be construed
as vesting in the school board on arbitrary discretion,
to be used in defiance of the public interest, and with-
out restraint.”

It results, from what has been said, that the compensation of
100l tax collectors is now to be fixed and determined by the Boards
School Directors, under the provisions of the said mentioned
't of May 18th, 1911, known as the School Code; and, in my judg-
:mt, no better instructions could be given to the said boards, as
their duty in determining and fixing the amount of such compen-
tion, than is contained in the above recited quotation from the
inion of Mr. Justice Potter. '
Very truly yours,
JOHN C. BELL,
Attorney General.

POWER OF SCHOOL BOARD T0O BORROW MONEY.

‘n ascertaining the debt of a school district, the cash in sinking fund may be
jucted from present indebtedness.

Office of the Attorney General,
Harrisburg, Pa., May 7, 1914.

r. Nathan C. Schaeffer, Superintendent of Public Instruction, Har-
risburg, Pa.

Qir: This Department is in receipt of your communication under
te of April 7, 1914, enclosing an inquiry addressed to you under
e same date by Superintendent of Schools, William G. Cleaver, by
rection of the Board of School Directors of the School District
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of Cheltenham, requesting to be advised with relation to the pres-
ent power of the school authorities of said district to borrow money
for school purposes without the assent of the electors thereof.

I understand the material facts to be that the total assessed
value of property, taxable for school purposes, in said District of
Cheltenham is $11,470,580 (two per cent. of which amount to $229,-
411.60) ; that the proper authorities of said district, without the as-
sent of the electors, have heretofore created a bonded indebtedness
in the sum of $210,000, which is the only indebtedness of said district
now existing within the prohibition of the constitutional provision
hereinafter referred to; and that there is now in the sinking fund,
created for the purpose of paying said bonded indebtedness, a net
cash balaunce of $21,511.81, applicable to the retirement of the above
mentioned bonds, and which cannot be diverted to any other purpose.

You ask to be advised whether, in ascertaining the present capacity
of said district to borrow money without the assent of the electors,
the above mentioned cash balance of $21,511.81 in the sinking fund is’
to be deducted from the above mentioned amount of bonded indebted-
ness in the sum of $210,000, making the net existing indebtedness of
said district $188,488.19, with the result that said district would have
a present borrowing capacity of $40,923.41, without the assent of the
electors, or whether such borrowing capacity is merely the difference
between two per cent. of the assessed valuation of property, taxable
for school purposes (which two per cent., as above stated amounts to
$229,411.60) and the said bonded indebtedness of $210,000 namely
$19,411.00.

The question raised by your communication is not affected by the
recent amendment to section 2 of Article 9 of the Constitution of
Pennsylvania, or by the new section, numbered 15 and added to said
Article 9, which new section, as you have been heretofore advised,
will not become operative with relation to school districts until
enabling legislation has been passed.

The fundamental constitutional proposition with reference to this
subject is that the debt of any school district shall never exceed
seven per centum upon the assessed value of the property therein
taxable for school purposes, nor shall any district “incur any new
debt or increase its indebtedness to an amount exceeding two per
centum upon such assessed valuation of property without the assent
of the electors thereof at a public election, ete.”

Section 8 of Article IX of the Constitution has frequently been
the subject of consideration by our Supreme Court, especially‘ with ref-
erence to its applicability to the indebtedness of cities and boroughs.

It was said in Wheeler v. Philadelphia, 7?7 Pa. 338, that this section
means that “the municipal authorities may increase the debt from
time to time until two per centum has been added provided the orig-
inal debt, with the increase, does not exceed seven per centum.”
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In the case of Brooke, et al. v. Philadelphia, 162 Pa. 123, it was
held that the debt of the city of Philadelphia was properly ascertained
by subtracting from its total indebtedness the amount of the certifi-
cates of the funded debt of the city held in the sinking fund.

In Schuldice v. Pittsburgh, 234 Pa. 90, the question involved was
whether the city of Pittsburgh could lawfully negotiate a loan in the
sum of eight-one thousand dollars, without the assent of the electors.
It was made to appear in that case that the assessed value of the
taxable property, as determined by the last preceding valuation
thereof, was $751,226,965.00 and that two per cent. of the valuation,
thus assessed, was $15,024,539.30. It was averred in the bill filed to
enjoin the city from negotiating the proposed loan, that the existing
net indebtedness of the city created without the assent of the €lectors,
was $15,849,302.91. The city contended that its net indebtedness,
incurred without the assent of the electors, was only $14,043,962.11
and that certain additional deductions should be made from this
amount in order to fix its exact net indebtedness. After reviewing the
cases construing the constitutional provision in question, Mr. Justice
Elkin, speaking for the Supreme Court, said:

“The rule announced in these cases is predicated upon
the assuraption that the Constitution intended to confer
upon municipal authorities the power to ¢reate new in-
debtedness after its adoption, to the extent of two per
centum of the assessed valuation without the accent
of voters, provided the entire indebtedness, including,
the increase, does not exceed seven per centum.”

The action of the court below in ascertaining the net indebtedness
by, inter alia, deducting from the indebtedness set out in the bill
all indebtedness created and in existence at the time the Constitu-
tion went into effect and also the amount of bonds-issued since the
adoption of the Constitution for the purpose of refunding an in-
debtedness created prior to that time, was affirmed by the Supreme
Court. Continuing the opinion, Mr. Justice Ilkin said:,

“It is also contended that bonds and cash in the
various sinking funds should not be deducted in ascer-
taining the net indebtedness. As to bonds so held, the
question of the right of the city to deduct has been
settled by this court in two well-considered cases: Brooke
v, Philadelphia, 162 Pa. 123; Bruce v. Pittsburgh, 166
Pa. 152. We see no good reason why moneys paid into
a sinking fund for a specific purpose under statutory
authority, and which cannot be diverted to any. other
municipal purpose, should not be deducted in the same
manner as bonds so held are allowed to be deducted.
The funds referred to in the present case were set apart.
pursuant to statutory authority and are held for a
specific designated purpose. They must be used for the
purpose intended and cannot be diverted to general mu-
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nicipal purposes. The funds so held are available assets
of the city, intact and ready to be applied in liquida-
tion of outstanding liabilities, for the payment of which
these funds are created. Why should they not be de-
ducted? We think they should as did the court be-
low.”

This decision of our Supreme Court rules the question raised by
your inquiry, and you are accordingly advised that, in the opinion
of this Department, the proper authorities of the School District in
question, in calculating and ascertaining its present net indebted-
ness, may deduet from its bonded indebtedness of $210,000 the cash
balance in the sinking fund created for the purpose of redeeming
its bonds and applicable only to such purpose amounting to $21,511.61,
leaving its existing net indebtedness on account of said bonds $188,-
488.19.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

SCHOOL DISTRICT INDEBTEDNESS.

The general purpose of the amendment to Art. IX of the Constitution (adopted
in November, 1913) is to define what indebtedness may be excluded in ascertaining
the borrowing power of a municipality, as that power is limited by section 8 of
Art, IX, and, secondly, to increase the borrowing capacity itself by raising the limit
beyond which no municipality can go, even by a popular vote, from 7 per centum
to 10 per centum of the assessed valuation of its taxable property, provided the
iccrease above 7 and not exceeding 10 per centum is assented to by three-fifths
of the electors in the municipality.

The word ‘‘municipality” in this amendment is intended to apply to all the
municipalities mentioned in the original section, including school districts.

Enabling legislation, however, will be necessary before this provision of the
amendment will become operative.

Until appropriate legislation for carrying the amendment into effect has been
enacted, no school district can avail itself of the power to increase its indebtedness
to an amonunt not exceeding 10 per centum of the assessed value of its taxable
property.

Office of the Attorney General,
Harrisburg, Pa., May 7, 1914,

Dr. Nathan C. Schaeffer Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: This Department is in receipt of your communication of Feb-
ruary 17, 1914, asking to be advised whether the amendment to
Article IX of the State Constitution, adopted in November, 1913,
relative to the increase of the indebtedness of counties and muni-
cipalities, applies to school districts.
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The question you submit seems to be purely academic and it does
1ot appear from your communication that any particular school
listrict desires to increase its present indebtedness for any specified
yurpose or under any particular circumstances

In passing upon the question of the right of any municipality to
ncrease its indebtedness regard must be had to the existing in-
lebtedness, the purpose of the increase and other essential facts.

Assuming, however, that your inquiry is simply a general request
to be advised as to whether school districts are intended to be in-
cluded within the “municipalities” referred to in the amendment
under discussion, it becomes necessary to give some consideration to
the general subject of the increase of indebtedness by municipalities.

By the adoption of the amendment of 1913, a new section was added
to Article IX of the Constitution of 1874. The original section 8 of
Article IX (relating to taxation and finance) provided, in substance,
that the debt of “any county, city, borough, township, school district
or other municipality or incorporated district—shall never exceed
seven per centum upon the assessed value of the taxable property
therein, nor shall any such municipality or district incur any new
debt or increase its indebtedness to an amount exceeding two per
centum upon each assessed valuation of property without the assent
of the electors, thereof at a public election in such manner as shall
be provided by law,” etc.

In 1911, this section 8 of Article IX was amended so as to provide,
in substance, that any debt or debts thereafter incurred by the city
and county of Philadelphia for the construction and development
of subways or wharves and docks, etc., which should yield to the city
and county a current net revenue in excess of the interest on such
debt or debts and of the annual installments necessary for the can-
cellation thereof, may be excluded in ascertaining the power of the
city and county of Philadelphia to become otherwise indebted. This
amendment affected only the county and city of Philadelphia.

Following out the idea thus adopted for the city of Philadelphia,
the people of the Commonwealth, in 1913, added a new section to
the Article in the form of the amendment referred to in your com-
munication. This amendment of 1913 has a two-fold purpose. In
the first place, it provides, in substance, that, in ascertaining whether
“gny county or municipality other than Philadelphia” has the power
to increase its indebtness, certain obligations may be excluded from
the ecalculation of its existing indebtedness, that is, shall not be
considered as debts within the meaning of said Section 8 of Article
IX. And, in the second place, it provides that municipalities or
‘counties “may incur indebtedness in excess of seven per centum
and not exceeding ten per centum of the assessed valuation of the
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taxable property therein if said increase of indebtedness shall have
been assented to by three-fifths of the electors voting at a pubhc elec-
tion in such manner as shall be provided by law.”

For the purpose of attaining the first object of the amendment,
the people have said that no obligations, heretofore or hereafter issued
“by any county or municipality other than Philadelphia” to provide
for the construction or acquisition of water works, subways, under-
ground railways or street railways or the appurtenances thereof,
shall be considered as a debt of a municipality within the meaning
of Section 8 of Article IX of the Constitution, or within the meaning
of this amendment, if the net revenue derived from the property shall
be sufficient to pay interest and sinking fund charges during certain
specified periods.

After making certain modifications of the requirements of Sec-
tion 10 of Article IX relating to the levying of taxes to pay interest
and sinking fund charges, the amendment further provides that “any
of the said municipalities or counties” may incur indebtedness in
excess of seven per centum and not exceeding ten per .centum of the
assessed valuation of the taxable property therein, provided such
increase shall have been assented to by three-fifths of the electors
voting at a public election in such manner as shall be provided by
law.

Your inquiry would seem to relate to the last mentioned feature
of the amendment, for it is difficult to conceive how any school dis-
trict could construct or acquire water works, subways or railways
within the meaning of the first provisions of the amendment.

The purpose for which school districts may ineur or increase an
indebtedness to an amount not exceeding seven per centum of the
assessed value of taxable property for school purposes are set forth
in Section 506 of Article 5 of the School Code of 1911, P. L. 332, and
do not include the above mentioned subjects.

It is to be noted that the general purpose of the amendment is,
in the first place, to define what indebtedness may be excluded in
ascertaining the borrowing power of a municipality as that power
is limited by Section 6 of Article IX, and, in the second place, to
increase the borrowing capacity itself by raising the limit, beyond
which no municipality can go, even by a popular vote, from seven
per centum to ten per centum of the assessed valuation of taxable
property provided the increase, above seven and not exceeding ten
per centum, is assented to by three-fifths of the electors in the
municipality.

The language of the amendment, in describing the political divi-
sions of the state to which it is intended to apply is “any county
or municipality other than Philadelphia” and, in the latter part of
the amendment, “any of the said municipalities or counties.”



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 269

The language of the original section is “any county, city, borough,
township, school district or other municipality or incorporated dis-
trict.”’

The question arises whether the word “municipality” in the amend-
ment is intended to include school districts. In discussing the mean-
ing of the word “muncipality”, as used in our present Constitution,
Judge Simonton, in the case of Commonwealth ex rel vs. County
Commissioners of Dauphin County, 23 Pa. C. C. 646, said:

“Cities and boroughs are in the strict sense of the
term municipal corporations. Counties and townships
have corporate power expressly conferred on them by
the Act of April 15, 1834, P. L. 238, but are sometimes
gaid to be only quasi corporations or quasi municipal
_corporations, because they have mno legislative power.
But all of these cities, boroughs, counties and townships
are indiscriminately known as municipalities. They
are so designated in Article IX, Section 8, of the Consti-
tution, which restricts the limit of the creation of the
debt of any county,” etc.

School districts are, of course, included by name in the original
Section 8 and there has never been any doubt about the provisions
of that section applying to school districts.

Luburg’s Appeal, 23 W. N. O. 454.
"By the School Code of 1911, Article I, Section 119, P. L. 314, is

provided that “the several school districts in this Commonwealth,
established by this act, shall be and hereby are vested as bodies cor-
porate, with all necessary powers to enable them to carry out the
-provisions of this act.”

By Sections 123 and 124, it is provided that each school district
shall have the right to sue and be sued in its corporate name; that
legal process shall be sérved upon the president or secretary of
its Board of School Directors and that each district may, by a majority
vote of the Board of Directors, adopt a corporate seal for the use
of said district.

Reading the amendment in connection with the original section 8
and the prior amendments thereto, as it is proper for us to do,
I am, of opinion that the amendment now under discussion is in-
tended to apply to all of the municipalities mentioned in the original
section including school districts. I am unable to see, however,
that this coneclusion is of any practical importance at this time
for, as already pointed out, it seems scarcely conceivable that any
school district could legally contemplate the construction or ac-
quisition of water works, subways or street railways from which it
is proposed to derive sufficient net revenue to exclude the obligations
issued for such purposes from a calculation of the indebtedness of a
school district.
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Further, insofar as the provision of the amendment authorizing
municipalities to incur or increase an indebtedness to an amount
not exceeding ten per centum of the assessed valuation of the taxable
property therein upon obtaining the assent of three-fifths of the
electors thereof is concerned, I am of opinion that enabling legisla-
tion will be necessary before this provision of the amendment will
become operative. It was evidently not intended that the amendment
should be self-acting. The provision here that the indebtedness may
be incurred or increased only with the assent of the electors is similar
to the provision on the original Section 8 Both the original section
and the amendment authorize the increase of the indebtedness of the
municipality above two per centum of the assessed valuation of tax-
able property only when the assent, under the original section, of a
majority and, under the amendment, of three-fifths of the electors
has been obtained at a public election, held in such manner as shall
be provided by law.

The language of the amendment .does not seem to indicate an
intention to use the machinery, now provided by law for increasing
indebtedness to seven per centum, for the purpose of increasing an
indebtedness to ten per centum with the assent of ‘three-fifths of the
electors, but, on the contrary, contemplates additional enabling legis-
lation.

The method of securing this assent, under the original Article
of the Constitution, was prescribed by legislative enactments pro-
viding, in detail, for the submission of the question of the increase of
the debt, of a municipality to the electors—the Act of April 20, 1874,
P. L. 65, and the supplementary Acts of June 9, 1891, P. L. 252, and
of April 13, 1897, P. L. 18, being examples of this kind of legislation.

Until, therefore, appropriate legislation for carrying the latter part
of the amendment into effect has been enacted, no school district
can avail itself of the power to increase its indebtedness, even with
the consent of three-fifths of the electors, to an amount not exceeding
ten per centum of the assessed value of the property therein taxable
for school purposes.

Very truly yours,
JOHN C. BELL,

Attorney General.
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COUNTY SUPERINTENDENT.

In the case of Livingston Seltzer, County Superintendent of Schuylkill County,
the statutory method for hearing charges against him should be followed, and
the Superintendent of Public Instruction should not entertain a proceeding under
Section 1322 of the School Code for annulment of his teachers certificate.

Office of the Attorney General,
Harrisburg, Pa., June 17, 1914,

Dr. Nathan C. Schaeffer Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: Your favor of the 2nd inst. transmitting to this Department
the complaint and bill of particulars filed against Livingston Seltzer,
was duly received. The facts, as I understand them, are as follows:

An original petition of five citizens of Schuylkill County, which
prays that “under section 1322 of the School Code you annul the
certificate or certificates now held by Livingston Seltzer, of Pottsville,
Pa., for incompetency, negligence, immorality and intemperance” has
been presented to you.

Two of the petitioners, under date of May 18, 1914, asgked that
their names be stricken from the petition, stating that

“We have no knowledge of the charges made against
Mr. Seltzer, and furthermore, we are convinced, from
printed public statements made by people, who, we are
told, would prove charges that the whole matter was an
effort to defeat Mr. Seltzer for re-election.”

A Dbill of particulars “in re proceedings for the annulment of cer-
tificate or certificates held by Livingston Seltzer” was filed.

Livingston Seltzer is the County Superintendent of Schools of
Schuylkill County. He has recently been re-elected as County Super-
intendent and is not mow a school teacher. No objections to his
election as County Superintendent were filed with fifteen days after
his election.

Section 1322 provides for the annulment of certificates issued to
teachers of the public schools for “incompetency, cruelty, negligence,
immorality or intemperance, after hearing, of which reasonable
notice in writing must be given to the party interested.”

It appears in the bill of particulars that Livingston Seltzer has
a diploma issued by a State Normal School of this Commonwealth
and that makes him eligible for the office of county superintendent,
under section 1103 of the School Code.

Sections 1111, 1112, 1118, 1114, 1115, 1116, 1119, of the School
Code provide for the method of filing ijections against the County

18
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Superintendent, proceedings thereon and for the removal of such
superintendent, by the Superintendent of Public Instruction.  ,This
course has not been followed against Superintendent Livingston Selt-
zer of Schuylkill County.

Inasmuch a$ this case, so far as this preceding is concerned, will
establish a precedent under the School Code, and inasmuch as there
is a statutory method for hearing charges against the County Super-
intendent, T am of opinion that this method should be followed,
and that the Superinteﬁdeﬁt of Public Instruction should not enter-
tain a proceeding under section 1322, which proceeding simply au-
thorizes the annulment of a teachers certificate against a superin-
tendent, who, as stated, is not a teacher, but that the charges should
be made and the proceedings conducted strictly in the manner pointed
out by the Act, for the removal of a superintendent.

You should, therefore, decline to proceed further on the papers as
presented:

o " Very truly yours,

WM. M. HARGEST,
Second Depuily Attorney General.

EMPLOYMENT OF TEACHERS.

Under the School Code, a ‘teacher who is a first cousin or niece of a school
director’s wife not require before employment the affirmative votes of three-fourths
of all the members of the School Board..

Office of the Attorney General,
Harrisburg, Pa., July 20th, 1914.

Dr. Nathan C. Schaeffer Superintendent of Public Instruction, Hax-
rishurg, Pa.

Dear Sir: Your favor of the 16th inst. addressed to the Attorney
General, is at hand. You ask to be advised whether Section 1207
of the School Code includes relationships by the ties of affinity or
by the ties of consanguinity only. ‘ |

" The section referred to reads as follows:

“No teacher shall be employed in this Commonwealth
by any Board of School Directors, who is related t(;
any member of the Board; as father, mother, brother
sister, husband, wife, son, daughter, step-son, s‘cep-daughi
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ter, grand-child, nephew, niece, first cousin, sister-in-
law, brother-in-law, uncle or aunt, unless such teacher
receives the affirmative votes of threefourths of all the
members of the board.”

“Affinity” is the tie which arises from marriage between the hus-
band and the blood relations of the wife and between the wife and
the blood relations of the husband,—that is to say, it signifies the
connection existing in consequence of marriage between each of the
married persons and the blood relatives of the other. ‘

This is a prohibitive statute, excluding from the employment as
teachers persons who are related to any member of the school board
in the manner mentioned therein. The prohibition does not extend
to any others than those specifically mentioned. The Legislature
used among other terms, “father, mother, brother, sister.” No one
would assume that these terms meant step-father, step-mother, ete.
However the Legislature also used the terms step-son, step-daughter,
sister-in-law and brother-in-law, showing that it advisely included
in the statute these relationships by affinity which it intended to
exclude from employment except by a three-fourths vote.

T am, therefore, of opinion that the statute effects relationship
by the ties of consanguinity only, except in the cases of affinity men-
tioned in it.

Angwering the precise example which you put, I advise you that
a teacher who is a first cousin or niece of a school director’s
wife, would not require the affirmative votes of three-fourths of all
the members of the board before such teacher could be employed.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

RESIDENCE OF A SCHOOIL CHILD.

A child inmate of the Messiah Home Orphanage at Grantham, Pa., is not a
legal resident of the Grantham distriet, but retains the residemce of its parents,
guardians or the persons sustaining parental relations to such child.

Office of the Attorney General,
Harrisburg, Pa., December 22nd, 1914.
Dr. Nathan C. Schaeffer Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: This Department is in receipt of your inquiry of November
20th, asking to be advised whether a child placed in the Messiah
Home Orphanage, incorporated and having a branch home at Gran-

18—23—1915
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tham, Pa., becomes a legal resident of the school district in which said
branch of said orphanage is located, although the guardian, or parent
placing such child in said orphanage is a resident of a different
school district. )

I assume that the practical question intended to be raised by
your inquiry is whether the directors of the school district in which
said branch orphanage is located may charge the cost of tuition,
text books and school supplies of and for the inmates of said
branch orphanage against the districts of which said inmates are
alleged to be legal residents.

The disposition of this question depends upon whether an inmate
of said Messiah Home Orphanage, at Grantham, Pa., becomes under
the Article of Agreement between the parent or guardian of such
inmate and the said Messiah Home Orphanage, (a copy of which
Article of Agreement you enclosed with your communication), a
legal resident for school purposes of the school district in which the
orphanage is located, or whether such inmate of said home retaing
his or her legal residence, notwithstanding said contract, in the
school district in which the parent or guardian resides.

By Section 1402 of the School Code of May 18, 1911, P. L. 309, at
page 380, it is provided that: '

“A child shall be considered a resident of the school
district in which his parents or the guardian of his
person resides. If any child has no parents or guardian
of his person, then such child shall be considered a resi-
dent of the district in which the person sustaining pa-
rental relations to such child resides.”

The Act of May 9, 1913, P. L. 192, however, clearly contemplates
that children may be inmates of orphan asylums, homes for the friend-
less, children’s homes or other institutions for the care or training of
orphans or other children, without becoming legal residents of the
school district in which such institution is located.

The Act referred to reads as follows:

“The board of school directors of any school district
in this Commonwealth, in which there is located any
orphan asylum, home for the friendless, children’s home
or other institution for the care or training of orphans
-or other children, shall permit any children who are
inmates of such homes, but not legal residents in such
d.1st1~1ct, to attend the public schools in said district
either with or without charge for tuition, text-books,
or 'school supplies as the directors of the distriet iri
Whlch such institution is located may determine: Pro-
\.71de-d, That when the education of such inmates 0% such
institutions is charged for, the cost thereof shall not
exceed the cost of tuition, text-books and school sup-
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plies of other children of similar grade in such district:

And, provided further, That such cost shall be paid to

the district in which such institution is located by the

gisttﬂ(,:,t of which the respective pupils are legal resi-
ents.

It is perfectly clear that the Article of Agreement between the
guardian or parent of the child and the Messiah Home Orphanage
does not amount to an adoption. It merely provides for the release
and relinquishment of all parental rights and claims to the child
until he or she reaches the age of eighteen years, in consideration of
which release the orphanage undertakes to feed, clothe and educate
according to law, the child in question, ete. Although the article
has a provision for what is called the “re-adoption” by the Orphanage
of the child into some good christian home where it will receive like
treatment and instruction it amounts in no legal sense to an adop-
tion.

In the recent case of Benson vs. Nicholas, 246 Pa. 229, our Supreme
Court, quoting from and reaffirming Carroll’s Hstate, 219 Pa. 440,
said:

“The only methods of adoption of children known to
the law of Pennsylvania, are those prescribed by the Act
of May 4, 1855, P. L. 430, Sec. 7, as reenacted by the
Act of May 19, 1887, P. L. 125, Sec. 1, and the Act of
April 2, 1872, P. L. 31, Sec. 2. The former provides
for adoption by petition to, and decree of, the Court
of Common Pleas; and the latter for adoption by deed
duly executed and recorded. While the Act of 1872,
refers to ‘the common law form of adopting a child by
deed,” yet the authorities are uniform to the effect that
adoption was unknown to the common law, whether by
deed or otherwise: Ballard vs. Ward, 89 Pa. 358; Mc-
Cully’s App. 10 W. N. C. 80; Session’s Estate, 70 Mich.
297; Butterfield vs. Sawyer, 187 Ill. 598. 'We know
of no authority for the proposition that, in the State
of Pennsylvania, a child may be adopted by parol.”

It should also be observed that the. Act of May 19, 1887, P. L. 125,
contemplates adoption of children by natural persons only, and not
by a corporation such as the Messiah Home Orphanage, and further
that the said orphanage cannot be considered a ‘“‘person sustaining
parental relations” to a child who has “no parents or guardian of
his person,” within the meaning of the above quoted Section 1402 of
the School Code.

You are accordingly advised that a child who is an inmate of the
Messiah Home Orphanage at Grantham, Pa., does not become, mere-
ly by virtue of the Article of Agreement between its guardian or
parent and the orphanage, a legal resident of the district in which
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the institution is located, but such child, notwithstanding this agree-
ment, retains its legal residence in the school district in which its
parents or guardian, or the person sustaining parental relations to
such child resides, as provided in said Section 1402 of the School Code
above quoted.

I may add that practically the only way in which a child who is
an inmate of such an institution, whose parents or guardian lives or
whose deceased parents lived in another district, could become a’
legal resident of the district in which the institution is located,
would be through legal adoption of such child by a resident of the said
district in one of the methods referred to in the opinion of the
Supreme Court above quoted.

Very truly yours,

JOHN C. BELL,
Attorney General.

SCHOOL DISTRICT INDEBTEDNESS.

Swissvale Borough may increase debt of school district by action of School
Board alone, the sum of $30,000, by a temporary loan payable within two
years.

Office of the Attorney General,
Harrisburg, Pa., December 23, 1914.

Hon. Nathan C. Schaeffer, Superintendent of Public Instruction, Har-
risburg, Pa.

Sir: This Department is in receipt of your communication of De-
cember 11th, enclosing a letter addressed to you by the Superin-
tendent of Schools of Swissvale Borough, and asking in substance
to be advised whether, under the facts stated in your communica-
tion and in said letter, the Directors of the School District of Swiss-
vale Borough, a school district of the third class, have legal au-
thority—

FIRST—To increase, at the present time and without the assent
of the electors thereof at a public election, the indebtedness of said
school district in the sum of $30,000, to meet casual deficiencies of
revenue.

SECOND—If said Directors have such power, then (a)—may
they borrow said sum of money as a temporary debt and issue an
obligation therefor under the seal of the District, as provided in
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Section 508 of the School Code of May 18, 1911, P. L. 309, at
page 333 or (b)—must such increase of 1ndebtedness be sécured by
a bond 1ssue under Section 506 of said: School Code, made at a time
for assessing and levying the annual school taxes.

The material facts are as follows:

Ve

The total assessed value of property taxai)le for

school purposes in said Distriet, is......... [P $9,450,000 00
Two per centum of this amount is....... e - 189,000 00
Seven per centum of this amount is....... e . 661,500 00
One-half of one per centum of this amount is........ 47,250 00

. The present indebtedness of said SCthOli distriet, al‘l‘.of which is
secured by bonds thereof, is made up of two classes, as follows:—

A—Outstanding bonds issued by au-
thorization of the electors at a
public election.................. $86,000 00 v
" B—Outstanding bonds issued by Di- - -
rectors without the assent of ’ Co :
electors . .....iveiiieenn.. ..... 120,500 00  $206,500 00

;o

From the foregoing statement it appears that if, in considering and
ascertaining the legal power of the Directors to increase the present
indebtedness of the school district without the assent of the electors,
‘the above mentioned item of $86,000 for bonds heretofore issued by
authorization of the electors is to be taken into'consideration and
included in the calculation, then the present indebtedness of the
district’amounts to more than two per centum of the asgessed valua-
tion of property therein taxable for school purposes, and the school" di-
rectors by reason of the prohibition 'contained in Section '8 'of
Article IX of the Constitution, have no power to increase the in-
debtedness of the district without the assent 'of the electors. ' '

If, however, this item of $86,000 should be excluded from the calcu-
lation and only that portion of the existing indebtedness which” "was
created by the Directors without the assent of the electors, to:wit:
the item of $120 500, is to be taken into consideration, then under
the said constitutional provision the Directors still have a borrowma
capacity to be exercised by themselves and without the assent ‘of
the electors, of $68,500, said amount being the difference between
two per centum of the total valuation and the amount of outstanding
jndebtedness created solely by the proper school authorities:

The provisions of Section 8 of Article IX of the Constitution ap
plicable to the first branch of your 111qu1ry, read as follows
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“The debt of any * * * * gchool district * * * ¥ ghall
never exceed seven per centum upon the assessed value
of the taxable property therein, nor shall any
such * * * * district incur any new debt or increase
its indebtedness to an amount exceeding two per centum
upon such assessed valuation of property without the
assent of the electors thereof at a public election in such
manner as shall be provided by law * * * * »

The question therefore now arising may be stated as follows:—

Where the total existing indebtedness of a school district is more
than two per centum of the assessed value of taxable property
therein, but it appears that a part of such indebtedness was duly
authorized by a vote of the electors, may such part be deducted from,
the gross amount of the indebtedness, and, if the remainder of the
indebtedness is then less than two per centum of the assessed
value, may such remaining indebtedness be increased to an amount
not exceeding two per centum of the valuation without special au-
thorization by the electors?

This statement of the question involved assumes, of course, that
when the proposed increase is added to the aggregate of the existing
indebtedness, no matter how created, the total indebtedness of the
district will then not exceed seven per centum of the assessed valua-
ation.

The inquiry thus stated, being the first inquiry set forth in your
communication, is answered in the affirmative by the opinion of our
Supreme Court in the case of Keller vs. Scranton, 202 Pa. 586. At
the time the controversy disposed of by that case arose, the assessed
value of taxable property in the City of Scranton was $23,121,000,
and two per centum thereof amounted to $462,420.00. The debt of
the City of Scranton was $582,000, or more than two per centum of the
assessed value of taxable property. It appeared, however, that of this
indebtedness, amounting in the aggregate to $582,000, the sum of
$299,000 had been approved and authorized by a vote of the electors
and the balance of the debt, to-wit: $283,000, considerably less than
two per centum of the assessed value of taxable property, had been
incurred without a vote of the electors.

It was proposed by the Councils of the City of Scranton to in-
crease the indebtedness of the City through the erection of a viaduct
which would cause damage to abutting property owners, in an esti-
mated amount of possibly $100,000.

A bill was filed for an injunction to restrain the City authorities
from thus increasing the then existing indebtedness of the City
without first obtaining the consent of the electors. The court below
found as a conclusion of law that the municipal authorities had no
power to increase the indebtedness of the City without authorization
from the electors. Upon appeal to the Supreme Court, that Court,
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in an opinion by Mr. Justice Mitchell, reversed the decree of the
court below and directed that the bill be dismissed.

In the course of the opinion it is held that—

“The general scheme of the constitution with regard
to the amount of municipal indebtedness is clear. Sec-
tion 8 of Article 9 divides such indebtedness into three
classes considered with reference to amount, first, debt
exceeding seven per cent. of the assessed value of
taxable property, which is absolutely .prohibited, ex-
cept as to cities whose debt exceeded seven per cent. at
the time of the adoption of the constitution; second,
new debt or increase of indebtedness by the municipal
authorities, which is permitted to the extent of two per
cent. of assessed value; and third, new debt or increase
of indebtedness exceeding two per cent. but less than
seven per cent. of assessed value, which is permitted
with the assent of the electors at a public election.

The words of the section with which we are directly
concerned are, ‘Nor shall any municipality or district
incur any new debt or increase its indebtedness to an
amount exceeding two per centum upon such assessed
valuation of property without the assent of the electors
thereof” This though a limitation on the power of
creating debt is also a recognition of its existence. The
power to raise and spend money for public purposes
is a necessary attribute of all governments, and in our
system has always been exercised by the legislative
branch of municipalities under such regulations as the
legislature of the State has prescribed. The constitu-
tional provision puts a limit on the power, and on the
Legislature’s authority to confer it, but at the same
time is a recognition of the power as exercised by the
municipalities. Hitherto it had been without limit not
only as to amount of expenditure but also as te the time
and mode of payment; it is still without limit as to
amount of expenditure, if paid or means of payment
provided at the time, but beyond two per cent. of as-
sessed value, it cannot be authorized as a debt for the
future without the assent of the electors obtained at a
public election. The result of the provision is that the
municipal authorities, charged with the raising and
spending of public money incident to the current ex-
penses of the government, still have the same power
they have always hitherto had as to the creation of
public debt up to the two per cent. limit, and the same
power to the further limit of seven per cent. if au-
thorized by a vote of the electors. The immediate neces-
sity for money in the administration of the munici-
pality’s affairs may vary from day to day and the mode
of meeting it was not intended to be taken out of the
discretion of the ordinary municipal authorities, up to
the prescribed limit, fixed as sufficient to provide for
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ordinary requirements. But when an extraordinary oc-
casion or demand arises, requiring more than two per
cent. then the assent of the voters must be obtained,
and it will be sufficient up to the prescribed limit of
seven per cent. The order in which these two powers
may be exercised is not prescribed, and is not material.
What the section is concerned with is the amount of the
indebtedness of each class, not the order in which it is
incurred.

It was found as a fact by the learned judge below,
that at the time the ordinance in question was passed,
the debt of the city was more than two per cent. of the
assessed value of taxable property therein, but that part
of the debt had been duly authorized by a vote of the
electors, and if this were deducted from the gross amount
the remhinder, created by the councils without special
authorization by the electors, might be increased by the
estimated debt to be incurred under the ordinance, with-
out reaching the two per cent. limit. Under such ecir-
cunmistances the debt was within the authority of coun-
cils and the ordinance valid.”

This decision is directly applicable to your inquiry. The existing
indebtedness of the school district of Swissvale Borough consists
of two classes: First, the sum of $86,000 authorized by the electors,
and Second, the sum of $120,500 created by the school directors
alone. As the amount of the indehtedness in the class authorized
to be created by the school authorities without the assent of the
electors is less by $68,500 than two per centum of the assessed value
of taxable property, you are advised that the Directors of the Dis-
trict in question have authority by their action alone, to increase the
present indebtedness in the amount now proposed, to-wit: $30,000.

Having reached the conclusion under the first branch of your in-
quiry that the Directors of the school district in question have the
power to increase by their action alone the indebtedness of the dis-
trict in the proposed amount of $30,000, it remains to inquire
whether they may exercise this power under Section 508 of the
School Code by creating a temporary debt secured by the obligation
of the d1str1ct payable within two years from its date out of current
revenues, or whether the increase must be by a bond issue under
Sections 506 and 507.

In the drafting and enactment of the School Code, strict regard
was had to the provisions of the above quoted Secuon 8 of Article
IX of the Constitution and Section 10 of the same Article, providing
in substance that any school district incurring any indebtedness
should, at or before the time of so doing, provide for the collection
of an annual tax sufficient to pay the interest and also the principal
thereof within thirty years. Hence provision was made in Section
506 of the Code for the issuing of bonds for the purposes therein
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specified (which do not include ordinary current expenditures), to
such an amount that the total indebtedness of the district would
never exceed seven per centum upon the assessed value of property
taxable for school purposes in the district, and it was provided that
“such indebtedness or increase of indebtedness shall be incurred and
bonds issued therefor only at the time of assessing and levying
the annual school taxes.”

By Section 507 it is provided that such bonds shall be made pay-
able and become due at stated periods not exceeding thirty years after
the date thereof and that the district shall in its annual tax levy
provide for their payment within said period.

Nothing is said in Section 506 with reference to the authority by
which the indebtedness therein authorized may be created, but this
section must, of course, be read in connection with Section 8 of
Article IX of the Constitution, prohibiting any school distriet from
incurring any new debt or increasing its indebtedness to an amount
exceeding two per centum upon the assessed valuation of property
without the assent of the electors. )

The matter of providing, through the action of the proper school
authorities alone, for such funds, up to the constitutional limit, as
will supply the necessities of school districts as these necessities may
vary from time to time, is provided for in Section 508 of the Code.
The material part of this section reads as follows:

“Any school district having no indebtedness or whose
indebtedness is less than two (2) per centum of the
total valuation of the taxable property for school pur-
poses therein, may at any time, by or through its board
of school directors, incur, in addition to any bonds
herein authorized, a temporary debt, or borrow money,
which in school districts of the * * * * third * * * *
class shall not exceed * * * * one-half of one (1) per
centum of the total amount of taxable property in such
school district, and issue an obligation therefor, under
the seal of the district, if any, properly attested by the
president and secretary thereof, payable within two
years from the date thereof and bearing interest not ex-
ceeding the legal rate * * * * provided that the total
amount of all indebtedness in any school district is-
suing such obligations shall not, at any time, including
all such obligations, exceed two per centum of the total
valuation of taxable property therein * * * * Provided
further, that any school district incurring any tem-
porary debt and issuing such obligations in the manner
herein provided, shall provide from its current revenue
for the payment of the same.” ‘

This section evidently relates exclusively to the second class of
indebtedness defined by our Supreme Court in the foregoing citation
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as “new debt or increase of indebtedness by the municipal (school)
authorities, which is permitted to the extent of two (2) per centum
of assessed value.”

In construing the language used to describe the districts to which
this section is intended to apply, namely: “Any school district hav-
ing no indebtedness or whose indebtedness is less than two (2) per
centum of the total valuation of the taxable property for school
purposes therein,” the principles laid down by our Supreme Court
in the case of Keller vs. Scranton, supra, should be applied. In the
application of these principles to the facts in the present case for
the purpose of ascertaining whether the directors of the district now
in question have legal authority to exercise the powers conferred by
Section 508 of the School Code, the item of $86,000 for outstanding
bonds issued by authority of the electors, should be excluded and
the existing indebtedness of the district of this class fixed at $120,
500. Under this construction Swissvale Borough is a school district
“whose indebtedness is less than two (2) per centum of the total
valuation of the taxable property for school purposes therein,” and
its directors may, therefore, for the purpose of meeting the casual
deficiency now existing, exercise the powers conferred by Section 508
of the School Code and borrow money as a temporary debt, to be
paid within two years out of current revenues, up to the amount
of one half of one per centum of the assessed value of its taxable
property, i. e. up to $47,250, as this amount added to the existing in-
debtedness of this class will make the total indebtedness of the class
less than two per centum of the total valuation.

It is true that the total amount of all indebtedness of the district
will, after the proposed $30,000 has been borrowed, be $236,500, or
more than two per centum of the total valuation of taxable property
therein, and this condition would seem to be in violation of a literal
interpretation of the language of the proviso of Section 508 above
quoted, namely: “That the total amount of all indebtedness in any
school district issuing such obligations shall not at any time, includ-
ing all such obligations, exceed two (2) per centum of the total
valuation of taxable property therein.”

I am of opinion, however, that as the section now under discus-
sion deals exclusively with the power of directors to incur new in-
debtedness or increase an existing indebtedness, the phrase “total
amount of all indebtedness” as used in said proviso, must be under-
stood as being descriptive of, and limited to, the second class of
indebtedness, referred to in the foregoing opinion of our Supreme
Court, namely: such indebtedness as is within the power of the di-
rectors to create. As the indebtedness of this class in the district
now under consideration will, after the addition of the proposed
temporary debt be only $150,500, or less than two per centum of the
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assessed valuation of taxable property, I am of opinion that the
terms of the proviso above quoted will not be violated by the pro-
posed increase of indebtedness.

You are therefore advised that the directors of the school district
of Swissvale Borough have legal authority to now borrow for the
purposes indicated, the sum of $30,000 as a temporary debt and issue
the obligation of the district therefor, payable within two years from
its date out of current revenues.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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COLD STORAGE.

Hospitals for the Insane and Penal and Charitable Institutions of the State,
il operating a cold storage warehouse in which food is stored for 30 days or more
are subject to the provisions of the Cold Storage Act of May 16, 1913.

Office of the Attorney General,
Harrisburg, Pa., July 18, 1913.

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa.
Dear 8ir: Your favor of the 7th inst. is at hand.

You request to be advised whether hospitals for the insane and
charitable and penal institutions which maintain and operate cold
storage plants for preserving the.foods used by the inmates, are un-
der the provisions of the Act of May 16, 1913, known as the “Cold
Storage Law.”

This act is entitled:

“An Act for the protection of the public health and
-the prevention of fraud and deception, by regulating
the storage and sale of cold storage foods, fixing pen-
alties for the violation of the provisions thereof, and
providing for the enforcement thereof.”

It provides in Section 3:

“The term ‘cold storage warehouse’ as used in this
act, shall mean an establishment employing refrigerat-
ing machinery or ice for the purpose of refrigeration, or
a place otherwise artifically cooléd, in which articles
of food are stored, for thirty days or more, at a tem-
perature of forty degrees Fahrenheit, or under.”

Section 8 provides, in part:

“No person, firm or corporation shall operate a cold
storage warehouse without a license issued by the De-
partment of Agriculture through its agent, the Dairy
and Food Commissioner.”

and further provides for the issuance of said license upon the pay-

ment of the sum of $50.00.
(287)
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Other sections of the Act give the Dairy and Food Commissioner
the right to make rules and regulations for its enforcement and to
regulate the marking of goods which have been withdrawn from cold
storage warehouses and offered for sale.

This Act of Assembly, as its title indicates, is for the protection
of the public health. Its scope is comprehensive. It prohibits every
“person, firm or corporation” from operating a cold storage ware-
house without a license. The Legislature having determined that
the interests of the public required this legislation for the protection
of the health of the people, there appears to be no reason why such
protection should not be afforded to those unfortunates who are con-
fined in the hospitals, charitable and penal institutions, as well as
to other citizens of the State. There is nothing in the Act which
excludes any such institution from its operation.

If, however, the food kept in the cold storage warehouse operated
by such hospitals and institutions is not sold, but is all consumed
by the inmates thereof, the provisions of the Act in reference to the
marking of such foods when offered for sale, would not apply, but
the other provisions are applicable.

Specifically answering your inquiry, I advise you that hospitals for
the insane and charitable and penal institutions of the State, if
operating a cold storage warehouse, as defined in the said Act of
Assembly, in which articles of food are stored for thirty days or
more, are subject to the provisions of said Act of Assembly.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.

WITNESS FEES—SPECIAL AGENTS.

A special agent, receiving a salary from the State is not entitled to witness
fees from a county, where fees if collected, would belong to the State.

Office of the Attorney General,
Harrisburg, Pa., September 23, 1913.

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa.

Sir: Your favor of recent date asking whether special agents'
of your Bureau are entitled to witness fees when appearing as prose-
cutors or witnesses in criminal proceedings instituted by the Bureau
was duly received.
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The facts which prompted your inquiry I understand to be as
follows: W. F. Hill, an agent of the Dairy and Food Department,
by your direction, instituted a criminal prosecution for the adultera-
tion of milk in the Court of Quarter Sessions of Clinton County.
The Grand Jury ignored the bill, and placed the costs upon the county.
The County Commissioners have refused to pay the witness fees
of your agent. The Agent receives a salary, and the fees, if col-
lected, would be turned into the State Treasury.

The law governing this State of facts is no longer in doubt. In
the case of Walsh vs. Luzerne County 36 Super. Court. 425, a mem-
ber of the State Police demanded the legal fees for service in exe-
cuting a warrant against a defendant who was charged with assault
and battery. The case so proceeded with that a verdict of not guilty
was renderd, and the county of Luzerne was directed to pay the
costs. The Superior-Court said:

“While differing in their reasons both parties give
assent to the proposition that the officer cannot recover
the fee in his own right. Therefore the question upon
which the case turns is, whether an officer who is pre-

“~vented by statute or by judicially established principles

of public policy from demanding and collecting for his

/ own use a fee for serving a criminal warrant may de-
mand and collect it for the use of the Commonwealth.”

/The Superior Court in answering this question adopted the con-
clusion of the learned Court below which was that the plaintiff was
“not entitled to recover the money in question either for his own use
or that of the Commonwealth.” .

I, therefore, advise you that under the facts stated your Agent
receiving a salary, and the fees if collected belonging to the Com-
monwealth, he is not entitled to receive payment therefor from the
county of Clinton.

Very truly yours,

JOHN C. BELL,
Attorney General,

19—23—1915
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COLD STORAGE.

A ship used in transportation of beef from Argentine Republic is not a “eold
storage warehouse” within meaning of Cold Storage Act.”

Office of the Attorney General,
Harrisburg, Pa., January 14, 1914,

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa.

Sir: Some time ago you requested an interpretation of sections
3 and 20 of the “Cold Storage Act” of May 16, 1913, (P. L. 216), as
applied to the shipment of beef from Argentine Republic.

I understand the facts upon which the request is based to be as
follows: ‘

Large quantities of fresh beef are shipped from Argentine Re-
public to this country and sold at a price somewhat lower than the
beef raised here, and it takes from thirty to forty days from the
time the beef is shipped until it reaches the consumer; the shipments
are made in vessels having compartments, so that the fresh beef is
kept, during shipment, at a temperature of slightly under 40 degrees
Fahrenheit.

The precise question upon which you desire advice, is whether
these vessels should be termed “Cold Storage Warehouses”  and
whether the beef which is thereby shipped should be marked “Cold
Storage Food,” or whether the shipment should be treated the same
as if made in refrigerated cars and sold in the State as fresh beef.
The practical effect of the determination of this question is that if
the Argentine beef must be sold as “Cold Storage Food” it will be
withdrawn from the markets of Pennsylvania, and sent to other
States, where such restriction is not put upon it, and the people of
Pennsylvania will be deprived of the benefit of the reduction in the
price of that commodity.

Section 3 of the Act defines “Cold Storage Warehouse” as follows:

“An establishment employing refrigerating machinery
or ice for the purpose of refrigeration, or a place other-
wise artificially cooled, in which articles of food are
stored for thirty (30) days or more, at a temperature
of forty degrees Fahrenheit, or under.”

This language is broad enough in its terms to cover a vessel em-
ploying refrigerating machinery, because the articles of food are
stored therein at forty degrees Fahrenheit or under,

But Section 20 of the Act provides for the transportation of pro-
ducts and is as follows:

“Nothing in this Act shall be construed to prohibit
the shipping, consigning, or transporting of fresh food
in properly refrigerated cars within this State to points
of destination; nor, when received, to prohibit the



No. 23. OPINIONS OF THE ATTORNEY GENERAL., 291

same being held in a cooling room for a period of forty-
eight (48) hours: And provided further, That nothing
in this act shall be construed to prohibit the keeping of
fresh food in ice boxes or refrigerators in retail stores,
while the same is offered or exposed for sale.”’

The term “Cold Storage Warehouse” as defined in Section 3 is
also broad enough to include refrigerated cars referred to in Sec-
tion 20. It seems that the term as used in Section 3 is not intended
to apply to cars or vessels used in transportation, but means a sta-
tionary establishment .in which articles are stored at 40 degrees
Fahrenheit, or under.

This Act must be construed so as to carry out the legislative in-
tent as far as possible. It is not to be presumed that the Legis-
lature intended any effect which would result in depriving the peo-
ple of the State of securing Argentine beef at a lower cost than that
paid for beef produced from cattle raised in this county.

I am of opinion that Section 20 was intended to include the trans-
portation of fresh food and should be interpreted so as to apply to
such transportation, whether in refrigerated cars or in refrigerated
ships. .

‘Specifically: answering your inquiry, I advise you that a ship used
in the transportation of beef from Argentine Republic is not a “Cold
Storage Warehouse,” within the meaning of Section 3 of the Act of
Assembly, and that beef so transported is not required to be marked
“Cold Storage Food” but that the shipment of such beef is governed
by Section 20 of the Act, may be sold as fresh food and when it
reaches its destination may be held in a cooling room for the period
of forty-eight hours, as provided therein.

Very truly yours,

‘WM. M. HARGEST,
Second Deputy Attorney General.

TRANSFER OF OLEOMARGARINE LICENSE.

Upon proper application an oleomargarine license may be transferred from one
place to another.

Office of the Attorney General,
Harrisburg, Pa., November 11, 1914,

Hon. James Foust, Dairy and Food Commissioner, Harrisburg, Pa.

Qir: You have transmitted to this Department the letter of Joseph
R. Shearer to you, enclosing copies of other communications pass-
ing between your Department and Mr. Shearer, and have asked to
be advised concerning the transfer of the oleomargarine license of
Mr. Shearer.
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As I gather from the correspondence, Joseph R. Shearer holds a
license for the sale of uncolored oleomargarine at retail, from a store
in Chester, Pa. He desires to move his business and to have the
license transferred so that he may have the right to sell uncolored
oleomargarine at retail from a store in Wayne, Pa.

The Act of Assembly regulating the sale of oleomargarine, ap-
proved May 29, 1901, (P. L. 327), provides that no person, firm or
corporation shall sell uncolored oleomargarine without first having
obtained a license authorizing the holder of said license to engage
in the sale of uncolored oleomargarine, and provides that applica-
tion for such license shall be made in such form as shall be pre-
scribed by the Dairy and Food Commissioner, which application,

“in addition to other matters which may be required to
be stated therein by the Dairy and Food Commissioner,
shall contain an accurate description of the place where
the proposed business is to be carried on, and the name
and style under which it is proposed to conduct the said
business. If the said application is satisfactory to the
said Dairy and Food Commissioner, and the name and
style shall not, in the judgment of the Dairy and Food
Commissioner, be calculated to deceive or mislead the
public as to the real nature of the husiness so pro-
posed to be carried on, he shall issue to the applicant
or applicants a license authorizing him, her or them to
engage in the manufacture or sale of oleomargarine or
of similar substance which shall not contain a colora-
tion or ingredient that causes it to resemble vellow
butter.”

The Act of Assembly also provides that such license shall not au-
thorize the sale at any other place than that designated in the appli-
cation and license, but that

“Such license may be transferred by the Dairy and
Food Commissioner upon the application, in writing, of
the person, firm or corporation to which the same has
been granted.”

The authority to trausfer is vested in the Dairy and Food Com-
missioner upon a proper application. If J oseph R. Shearer makes an
application for the transfer of the license now held by him from
Chester, Delaware County, to a place in Wayne, Delaware County,
and the place to which the license is to be transferred is satisfactory
to the Dairy and Food Commissioner, the Dairy and Food Commis-
sioner has power under the provisions of the law just quoted, to
make such transfer.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General,
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OPINIONS TO BOARD OF GAME COMMISSIONERS.

GAME LAWS.

An accomplice cannot become informer against his partners in crime and
receive one-half the penalty for violation of game laws.

Office of the Attorney General,
Harrisburg, Pa., April 5, 1913.
Hon. Joseph Kalbfus, Secretary Game Commission, Harrisburg, Pa.

Sir: You recently asked the advice of this Department as to
whether or not an informer is entitled to one-half of the penalty re-

covered for violation of the game laws, upoﬁ what I understand to
be the following facts:

One Stoll Jagger, in conjunction with two men by the name of
Raitt, violated the 28th section of the Act of May 1, 1909, (P. L.
325), which prohibits game caught, taken or killed within this State,
to be transported, shipped or removed out of the State, under cer-
tain conditions. Jagger, having discovered that the officers were
seeking evidence against him, went before a justice of the peace,
pleaded guilty, and paid the penalty imposed by law. Having paid
the penalty, he himself became prosecutor against the two Raitts,
who, having been convicted before the justice of the peace, paid the
penalties imposed upon them.

Jagger now claims one-half of the penalties imposed upon the
Raitts.

The 31st Section of the Act above referred to provides:

“Where any other than a game protector is the
prosecutor, one-half of any penalty thus collected shall
belong to such prosecutor, and shall be paid to him by
the court collecting the same.”

The proposition thus presented is:

Can an accomplice thus reap the statutory benefit from his own
violation of the law?

If the same penalty were imposed against each of the two Raitts as
was imposed against Jagger, one-half of the penalty would equal the
whole penalty imposed against Jagger, and Jagger, who is particeps
crimiuvis, goes unpunished.

(295)
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To permit such a construction would be against the policy of the
law.

“Public policy means the public good. Anything
that tends clearly to injure the public health, the public
morals, the public confidence in the purity of the ad-
ministration of the law, or to undermine that sense of
security for individual rights whether of personal lib-
erty or of private property which any citizen ought to
feel, is against public policy.”

Goodyear vs. Brown, 155 Pa. 514.

It is enough to say that if a result such as sought in this case
were permitted, the public confidence in the purity of the adminis-
tration of the law in this respect would be destroyed.

I therefore advise you that the Act of 1909 above referred to must
be construed so as not to permit a particeps criminis or accomplice,
to receive one-half of the penalty recovered for violation of the law,
and, specifically that Stoll Jagger is not entitled to onehalf of the
penalty imposed upon, and paid by, the two Raitts.

Very truly yours,
JOHN C. BELL,
Attorney General.

DELAWARE RIVER.

Under the agreement between New Jersey and Pennsylvania, providing for con-
current jurisdiction upon the Delaware River, approved by the Act of Sept. 20,
1783, 2 Sm. Laws, 77, officers of the Game Commission may arrest offenders upon
any part of the river, whether the offence was committed on the river itself or
within the State of Pennsylvania. But there being no agreement between New
York and Pennsylvania, by which either ceded to the other any jurisdiction over
the river, the right of officers of the Game Commission to make arrests on that
part of the river which flows between those states does not extend beyond the
boundary line established by the Act of Sept. 29, 1789, 2 Sm. Laws, 510.

A Pennsylvania license to hunt is limited to the boundary line.

1
' Office of the Attorney General,
Harrisburg, Pa., January 16, 1914.

'Hon. Joseph Kalfus, Secretary Board of Game Commisstoners, Harris-
burg, Pa.

Sir: This Department is in receipt of your letter of November
26th, 1913, requesting an opinion regarding the right of the Game
Commission to enforce the game laws on the Delaware River.

Your first question refers to the right to make an arrest on this
river for an offense committed within the State of Pennsylvania.
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In the case of an offense committed within the State of Pennsyl-
vania, you are advised that the agreement between Pennsylvania
-and- New Jersey made April 26, 1783, and approved by the General
Assembly of Pennsylvania, September 20, 1783, (11 Statutes at
Large, page 151), permits an arrest of the criminal to be made on
any part of the Delaware river between these two states. The
second paragraph of that agreement provides:

“Each state shall enjoy and exercise a concurrent jur-
isdiction within and upon the water, and not upon the
dry land, between the shores of said river.”

and further provides:

“All capital and other offenses, trespasses or damages
committed on said river, the judicial investigation and
determination thereof shall be exclusively vested in the
state wherein the offender or person charged with such
offense shall be first apprehended, arrested or prose-

" cuted.”

“While the second provision applies only to offenses committed “on
said river,” the portion of the agreement first quoted confers upon
the states concurrent jurisdiction, without limiting such jurisdic-
tion to offenses committed on the river. The officers of the Game
Commission, therefore, would have a right to arrest offenders upon
any part of the Delaware River, whether the offense was committed
on the river itself, or within the State of Pennsylvania.

So far, however, as the right of jurisdiction over the Delaware
River where it forms the boundary between Pennsylvania and New
York is concerned, there is no agreement between the two states
whereby either ceded to the other any jurisdiction over the river.
The boundary line between the two states was established by the
Act of September 29th, 1789 (13 Statutes at Large, page 378), but
that agreement expressly declared that the boundary line therein
provided for shall be “the true and just line of boundary and parti-
tion both of territory and jurisdiction between the State of Pennsyl-
vania and the State of New York, and that this Commonwealth of
Pennsylvania doth not nor at any time hereafter shall or will claim
to have, hold or exercise any right, power or jurisdiction in or over
the soil or inhabitants dwelling northward of the said line hereby
established, eastward of the said meridian line, or western boundary
of New York.” _

The authority of your officers, therefore, to make arrests on the
Delaware river between Pennsylvania and New York, does not ex-
tend beyond the boundary line established by the agreement re-

ferred to. .
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In answer to your second inquiry, viz: “How far toward the New
Jersey shore on the Delaware river would a person holding a resident
hunter’s license in Pennsylvania have authority to hunt,” you are
advised that a resident hunter’s license issued by the public authori-
ties of this State does not give the holder any right to hunt beyond
the boundary line between the two states., The above mentioned
agreement between Pennsylvania and New Jersey does not give any
rights of this kind to the citizens of the adjoining states. The agree-
ment does declare that the river Delaware “is and shall continue
to be and remain.a common highway equally free and open for the
use, benefit and advantage of the said contracting parties.” The
right of hunting is not included in this right of way which the
agreement provides for, and, in the absence of an agreement with
the State of New Jersey to that effect, the State is limited in con-
ferring licenses to hunt to the boundary of the State.

Very truly yours,

L ~ 7 AR JOHN C. BELL,
Vieli E“ﬁ’“’\"* AP ’8?’ IA AR Attorney GQeneral,

(?u"t Few ’(17 m‘ L/,‘/'q"/ - ﬁ‘( Y

BOUNTY FOR KILLING NOXIOUS ANIMALS.

The counties of the State are liable for payment of bounties, prescribed by
Act of July 25, 1913 (P. L. 1036).

Office of the Attorney General,
Harrisburg, Pa., March 25, 1914.

Hon. Joseph Kalbfus, Secretary Board of Game Commissioners, -
Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
March 3rd, asking, in substance, to be advised whether, under exist-
ing legislation, the several counties of the Commonwealth are liable
to pay to individuals complying with the provisions of the Act of
July 25, 1913 (P. L. 1036) the rewards or bounties provided by said
Act for the killing within the Commonwealth of- the noxious ani-
mals and birds specified therein. .

This Act of 1913 is an amplification of the Act of April 19, 1907
(P. L. 60), and supplies that Act. It was provided in said Act of
1907, and is re-enacted by said Act of 1913, that persons holding the
required certificates of their right to receive a bounty should present
the same to the Commissioners of the county within which theb ani-
mal or bird was killed. It is then provided that:
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“Upon the presentation of such certificate, in proper
form, the commissioners of the county shall give an
order for the amount named in such certificate to the
person presenting the same, drawn upen the county
treasurer directing the payment of the reward or
bounty, as provided for in this act; and the county
treasurer shall at once, upon presentation of said order,
pay the same from the funds in his hands belonging to
said county.”

By Section 4 of said Act of 1913 the County Commissioners and
the County Treasurer are required to keep an accurate account of
the amounts directed to be paid, and actually paid, in compliance
with said orders, and submit the same to the Auditor General, who,
if he finds the return to be in proper form, is directed to

“draw a warrant in favor of such county, upon the
State Treasurer, for the amount so claimed and ap-
proved; which said warrant, upon presentation to the
State Treasurer, shall be paid out of the funds which
shall hereafter accumulate in the hands of the State
Treasurer from the fifty per centum of the fees paid for
hunters’ licenses, as provided by Section 12 of the Act
of Assembly” approved April 17, 1913, (P. L. 85).

In so far as the matter of providing or designating a fund out of
which the counties are to be reimbursed is concerned, the Act of
1913 differs from the Act of 1907. The Act of 1907 contained in its
sixth section an appropriation of $50,000 for the purpose of carry-
ing the provisions of that Act into effect. The records of the State
departments show that this sum was exhausteed prior to May 31,
1909, and that there was no appropriation available for the purpose
of reimbursing counties during the appropriation period beginning
June 1, 1909, and ending June 1, 1911. -

By the Appropriation Act of July 25, 1913 (P. L. 1284) the sum
of $50,000 was appropriated to reimburse counties for moneys paid
by them for bounties under the provisions of the said Act of 1907,
but no part of this appropriation is available for the payment of
bounties arising under the Act of 1913.

It was evidently the intent of the Act of 1913 that the counties
should be reimbursed for the payment of the bounties payable under
that Act out of the funds accumulating in the State Treasury from
the fees paid for hunters’ licenses.

By the 12th Section of the said hunters’ license Act of April 17,
1913 (P. L. 85), it is provided that:

«“All license fees collected under the provisions of this
act, and all fines and penalties imposed and collected
for violation of any of its provisions, shall be paid to the
State Treasurer as hereinbefore designated, who shall
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keep the moneys thus collected as a fund separate and
apart, solely for the purpose of wild bird and game pro-
tection and for the purchase and propagation of game
under the supervision of the Board of Game Commis-
sioners of the Commonwealth of Pennsylvania, and the
payment of bounties under the provisions of law. The
several purposes to which the fund, so received by the
State Treasurer, shall be applied, to be clearly desig-
nated by an act of Legislature, either in the general ap-
propriation act or by separate appropriation for the
payment of bounties. It being specifically provided
that fifty per centum of any fund returned to the State
through or because of the provisions of this act, or so
much of said fifty per centumn as may be needed, shall
be applied by the Legislature at its biennial sessions to
the payment of bounties, at the rate of one dollar for
each mink killed, two dollars for each weasel killed,
two dollavrs for each fox killed, four dollars for each
wildeat killed, and such bounty npon other animals or
birds as may hereafter have a bounty placed upon them
by the Legislature of the State; such bounties to be paid
upon proof of such killing as is now provided by the
law of this Commonwealth.”

It is expressly provided in this section that the purposes to which
the fund therein referred to shall be applied are to be “Clearly desig-
nated by an Act of the Legislature, either in the general appropria-
tion act, or by separate appropriation for the payment of bounties,”
and that “so much of said fifty per centum as may be needed shall
be applied by the legislature at its biennial sessions to the payment
of bounties,” ete.

The Legislature at its session of 1913 failed to designate the pur-
poses to which the fund shall be applied, and also failed to make a
specific apropriation of any particular sum of money to the payment
of bounties.

So far as your Department is concerned, you are advised that
there is now no specific appropriation out of which the several coun-
ties of the Commonwealth may be reimbursed by the Auditor Gen-
eral and State Treasurer for the amounts paid by said counties out
of county funds on account of bounties for the killing of noxious
animals and birds. This conclusion does not, however, in any way
affect the liability of the several counties to pay the bounties in
question. The present situation is exactly similar to the situation
existing during the appropriation period beginning June 1, 1909,
and ending July 1, 1911.

In the case of Brink vs. March, 53 Pa. Super. Ct., 293, the county
of Bradford refused to pay a bounty claimed under said Act of 1907,
and based its refusal upon the ground that the Commonwealth had
failed to make any appropriation or provision for the reimbursement
of said county.
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It was decided by the Superior Court that, under the Act of 1907.

“Payment of bounties are to be made .primarily by the county
which is to bhe reimbursed by the State; and the fact that there has
been no appropriation by the State will not relieve the county from
paying the bounty when a proper scalp certificate is presented.”

In the course of the opinion in this case it is said that:

“It is to be borne in mind that the Legislature might have imposed
absolute liability on the counties without any right of reimbursement
from the State. Instead of doing this it provided that the counties
should be reimbursed, but provision by adequate appropriation for
such reimbursement is not made a condition precedent to the liability
of the county.”

After citing the case of Commonwealth ex rel. vs. Griest, 196 Pa.,
396, in which it was held that the Secretary of the Commonwealth
could not justify his refusal to publish a proposed amendment to
the Constitution upon the ground that no appropriation had been
made to defray the cost of publication, the opinion proceeds as
follows: .

“Qur conclusion is that the intent and effect of the act are to impose
the primary obligation on the county and to impose on the State the
duty of reimbursement. But from the very nature of the latter
duty, as well as by the express terms of the act, it does not arise
until the county has paid; and as was said in the case last cited,
it is not to be presumed that the State will not ultimately discharge
it.”

This decision, of course, was made upon the Act of 1907, but it is
equally applicable to the Act of 1913, for, in so far as the questions
involved and decided in that case are concerned, the Act of 1913 is
merely a re-enactment of the Act of 1907.

You are accordingly advised that the several counties of the Com-
monwealth are legally liable to the persons presenting proper certi-
cates for the payment of the bounties prescribed by the said Act of
1913, and that the counties thus paying said bounties must look to
subsequent legislative action for their reimbursement.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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CERTIFICATES OF EXEMPTION.

The Board of Game Commissioners has no power to grant a certificate exempting
the holder from the operation of the game laws, except the three forms of cer-
tificates prescribed by Act of Assembly.

Office of the Attorney General,
Harrisburg, Pa., April 15, 1914.

Hon. Joseph Kalbfus, Secretary, Board of Game Commissioners, Har-
risburg, Pa.

Sir: This Department is in receipt of your letter of March 30,
1914, inquiring whether the Board of Game Commissioners has au-
thority to grant to any persons certificates exempting the holders
from certain of the restrictions of the Game Law of May 1, 1909,
(P. L. 325), or whether the Board may grant such certificates only
to agents of public museums and teachers of ornithology, scientists
and propagators of game.

You are advised that the Board of Game Commissioners has mno
authority to grant certificates except to the classes designated.

The Act of May 1, 1909, (P. L. 325), is entitled:

“An act to provide for the protection and preserva-
tion of game, game-quadrupeds and game-birds, and
song and insectivorous and other wild birds, and pre-
scribing penalties for violation of its several provisions.”

The purposes expressed in the title are enforced by the detailed
provisions of thirty-two sections. Section 6 provides that the game
laws are not to apply to public zoological gardens, or to the Board
of Game Commissioners, and then contains the following language.
which gives rise to your inquiry:

“The said Board of Game Commissioners shall be em-
powered to grant certificates, at their discretion, to the
agent of any public museum in this Commonwealth,
or to a teacher of ornithology in any school within this
Commonwealth, authorizing the holder thereof to take
birds, their nests and eggs, for strictly scientific study
or for mounting, or to any other person, or for propa{-
gating purposes within the State, in accordance with
the following provisions,” etc.

The following provisions empower the Board of Game Commis-
sioners to grant three classes of certificates, known respectively as
“ordinary,” “special,” and “propagating” certificates.

“Ordinary” certificates may be granted “to any properly accredited
person and legally authorized to act as the agent of any public
museum, or to the teacher of ornithology in any school within the
Commonwealth, residing in this Commonwealth.”
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“Special” certificates may be granted “only to a person of known'
scientific attainment in ornithology.”

“Propagating” certificates may be granted to “any person or cor-
poration or association desiring to operate a propagating plant for
game in this Commonwealth.”

The certificates give the holders thereof certain extraordinary
privileges in regard to the taking of birds, nests and eggs.

The questions are, first, whether by the use of the words “to any
other person” in section 6, the legislature intended to give the Board
of Game Commissioners power to grant certificates at its discretion
to whomsoever the Board pleased, and, second, if the legislature did
so intend, what kind of certificates was the Board empowered to give
to the persons whom it desired to favor?

It will be noted that in providing for the issuance of ordinary,
special and propagating certificates, the Act in each case limits the
persons to whom such certificates may be granted. No one except
the agent of a museum, or a teacher of ornithology, may secure an
ordinary certificate, no one except a‘person of known scientific at-
tainment in ornithology may be granted a special certificate, and
propagating certificates are to be issued only to persons who desire

- to operate propagating plants for game.

There is no provision for any kind of certificate which may be
jssued to a person not included within these three classes. This is
a very clear indication that the legislature did not intend persons
other than those included within the three classes to obtain certifi-
cates exempting them from the operation of the Game Laws.

The Board of Game Commissioners is empowered to grant cer-
tificates only “in accordance with” the provisions of section 6 rela-
tive to the kinds of certificates. .And these provisions do not em-
power it to grant certificates to persons who are not agents of
museums, teachers, scientists or propagators, the Board is not em-
powered to grant certificates at all to other persons.

A reading of the entire Act shows a careful and deliberate inten-
tion to exempt from its operation only these classes of persons whose
activities will forward the science of game protection, and it seems
probable that the word “or” in the pnrase “the said Board of Game
Commissioners shall be empowered to grant certificates at their dis-
cretion * * * * * toany person, or for propagating purposes,”
was inserted as the result of a typographical ertor and that what the
legislature meant was that the Board might grant certificates at its
discretion “to any other person for propagating purposes.”

That this was the intention of the legislature seems more likely,
in view of the provisions of the Act passed the same day, viz.: May
1, 1909, (P. L. 353), to protect the fish within the Commonwealth,
Section 16 of this Act gives the Commissioner of Fisheries the right

20
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to give written permission to catch fish at any season of the year,
or with any kind of device “to persons engaged in scientific research;
and also to corporations, associations, person, or persons, for the
purpose of propagation of fish or stocking waters therewith.”

I therefore conclude that the Board of Game Commissioners has
no authority to grant a certificate exempting the holder thereof
from the operation of the game laws, except the three forms of cer-
tificates hereinbefore mentioned, and that it has no authority to
grant those certificates except to the persons expecially stated to be
eligible therefor.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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OPINIONS TO BUREAU OF MEDICAL EDUCATION AND
LICENSURE.

REVOCATION OF LICENSE TO PRACTICE MEDICINE.

The Bureau of Medical Education and Licensure has no authority to hear charges
against or to revoke licenses of physicians granted prior to the creation of said
Bureau.

Office of the Attorney General,
Harrisburg, Pa., September 11, 1913.

Dr. Nathan C. Schaeffer, Secretary, Bureau of Medical Education
and Licensure, Harrisburg, Pa.

Sir: This Department has been requested by the Bureau of Medi-
cal Tiducation and Licensure of the Commonwealth of Pennsylvania,
created by the Act of June 3rd, 1911, (P. L. 639),to advise said Bureau
whether it has jurisdiction to entertain against practitioners of med-
icine and surgery who have been licensed to practice their profes-
sion by licensing certificates granted under the laws of this Com-
monwealth as they existed prior to the approval of the said Act of
June 3rd, 1911, such charges as are specified in the twelfth section
of said Act, conduct hearings thereon and, if the evidence justifies,
revoke or suspend licenses granted prior to the date upon which
said Act of 1911 became operative, namely, the first day of January,
1912,

As illustrative of this inquiry, you inform this Department that
Dr. Cornelius Bartholomew, duly registered as a practitioner of
medicine and surgery under the act of 1881, was convicted in 1907,
in due course of law, in the Court of Quarter Sessions of Lehigh
County, Pennsylvania, of having produced a criminal abortion; and
that Drs. H. Leslie Lantz, John A. Koler, John E. Shafer and Jesse
0. Dillon, duly licensed as practitioners of medicine and surgery
under the laws of this Commonwealth as they existed prior to the
approval of said Act of 1911, were convicted in due course of law,
in the Federal Courts of the Western District of Pennsylva-
pia, of misusing the United States mails in the perpetration of cer-
tain fradulent professional practices. You desire specifically to be
advised whether the Bureau of Medical Education and Licensure has
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authority to entertain charges against said physicians based upon
the above facts, grant hearings thereon before the Bureau and, if
justified by the evidence, revoke or suspend the licenses under which
said physicians were practicing at the time of their respective convie-
tions as aforesaid.

Your inquiry necessitates a consideration and construction of the
provisions of said Act of 1911 applicable to the question submitted.
The fundamental proposition of the Medical Act of 1911 is that after
January 1st, 1912, it shall not be lawful for any person to engage
in the practice of medicine and surgery in this State unless such
person has received a certificate of licensure from the Bureau of
Medical Education and Licensure, created by said Act, which license,
it is provided, shall be properly recorded in the office of the Super-
intendent of Public Instruction at Harrisburg. Penalties are pro-
vided for a violation of this fundamental provision, but it is pro-
vided that this penal section “shall not apply to those persons who,
under the laws of the Commonwealth at the date of the passage of
this Act, have been accorded the right by a licensing certificate to
diagnose and treat disease medically and surgically, etc.”

It is clear from the language of the Act that since the first day of
January, 1912, there have been two classes of practitioners of medi-
cine and surgery in this State: First, those holding licenses granted
by the Bureau of Medical Education and Licensure and properly
recorded in the office of the Superintendent of Public Instruction;
and, second, those physicians and surgeons who are exempt from the
operation of the Act of 1911 by reason of the fact that, prior to the
date of its approval, they had been authorized under previous legisla-
tion to practice their profession.

The jurisdiction and authority of the Bureau in question, in
the matter of refusing, revoking or suspending the right to practice
medicine or surgery in this State, is conferred, prescribed and limited
by the provisions of the twelfth section of said Act of 1911. This
section provides in substance that the Bureau shall refuse to grant a
license to an applicant, upon the presentation to said Bureau of a
court record showing the conviction in due course of law of said
person for producing, or aiding or abetting in producing, a criminal
abortion or miscarriage, by any means whatsoever; “and, further,
the Bureau of Medical Education and Licensure, upon such evidence
and proof, shall cause the name of such convicted person, if a U-
centiate, to be removed from the record in the office of the Superin-
tendent of Public Instruction.”

Such is the law with reference to the specific offense therein men-
tioned, but the section further provides that the Bureau may refuse,
revoke or suspend the right to practice medicine or surgery in this
State for any or all of the following reasons, to wit: “the conviction
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of a crime involving moral turpitude, habitual intemperance in the
use of ardent spirits or stimulants, narcotics, or any other substance
which impairs intellect and judgment to such an extent as to in-
capicitate for the performance of professional duties.”

The method of procedure is likewise provided in said section and
is substantially as follows: Whenever any of the foregoing charges
are preferred against “any person who is a licentiate under this Act
or who is an applicant for examination for licensure,” such person
shall be furnished with a copy of the complaint and shall have a
hearing before the bureau, at which witnesses may be examined
respecting the guilt or innocence of the person against whom charges
are made. If satisfied of the truth of the charges, the Bureau may
refuse to examine the applicant, or to grant a license, or may revoke
or suspend certain licenses.

The right of the Bureau to revoke or suspend licenses granted by it
is beyond doubt, but the question now arising is whether the Bureau
has any right to revoke or suspend licenses granted prior to the
date of the approval of the act by which it is created.

The charge of which the above named Dr. Cornelius Bartholomew
was convicted is clearly within the provisions of Section 12 and
for the purposes of this discussion we may assume that the charges
of which the other physicians above named were convicted are charges
“involving moral turpitude” within the meaning of said section.

It should be noted in passing that at the Session of 1913 an amend-
ment to the said Act of 1911 was approved by which amendment
that portion of the title of the original act which reads as follows:
“and providing for revocation or suspension of licenses given by
said Bureau” was amended so as to read “and providing for revoca-
tion and suspension of licenses by said Bureau,” thereby indicating
an intention to confer upon the Bureau jurisdiction and authority
to deal with medical licenses other than those granted by it. Al-
though this intention is disclosed by the amendment to the title,
Section 12 of the original act was not amended in any particular and
the said amendment to the title, therefore, becomes immaterial.

Bearing in mind the classification of medical practitioners made
as above indicated by the Act of 1911, it is not difficult to construe
the Section defining the authority and jurisdiction of the Bureau
in the matter of revoking or suspending licenses. It is expressly
provided that, upon the presentation to the Bureau of a court record
showing the conviction of a person for producing, or aiding or abbet-
ting in producing, a criminal abortion or niscarriage, the Bureau
“shall cause the name of such convicted person, if a licentiate, to
be removed from the record in the office of the Superintendent. of
Public Instruction.”



310 OPINIONS OF THE ATTORNEY GENERAL. Off. Doc.

In my opinion, the word “licentiate” as used in this paragraph is
intended to describe a person who has received a license from the
Bureau since the first day of January, 1912, and whose license has
been duly registered in the office of the Superintendent of Public
Instruction. Passing from the specific offense above mentioned, when
we look into the further provisions of Section 12 with reference to
revoking or suspending the right to practice medicine or surgery in
the State for any or all of the reasens specified in the section, we
find that charges may be preferred against “any person who is a
licentiate under this act,” but that there is no provision for filing
complaints or investigating charges against any practitioners of
medicine or surgery except those who are licentiates under the Act
of 1911,

In the fourteenth section of the said Act of 1911 it is expressly
stated that said Act is intended to furnish a complete and exclusive
system in itself, so far as relates to the right to practice medicine and
surgery in the Commonwealth of Pennsylvania.

Some of the previous legislation regulating the practice of medicine
'is repealed by express reference to the titles of the acts and all
legislation inconsistent with the Act of 1911 is likewise repealed.
The present act contains no saving clause with reference to the
authority of your Bureau to suspend or revoke the licenses of practi-
tioners licensed prior to its approval on account of the commission
by, or conviction of, such practitioners of the specified offenses.

I am, therefore, of opinion and accordingly advise you that the
Bureau of Medical Education and Licensure has no authority or
jurisdiction to hear or determine any charges against the above
named physicians, or to revoke or suspend the right of any of said
physicians to practice medicine or surgery in this State; which
specific conclusion is based upon the general proposition that, in
the opinion of this Department, said Bureau has no jurisdiction or
authority to suspend or revoke, for any reason, any licenses to practice
medicine or surgery, except such licenses as have been granted by
said Bureau since its creation.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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PHYSICIANS' LICENSES.

An interne, even though on the staff of a hospital, cannot practice medicine
without a license, as required by the Act of June 3, 1811, P. L. 639.

Office of the Attorney General,
Harrisburg, Pa., September 23rd, 1913.

Dr. John M. Baldy, No. 2219 DeLancey $t., Philadelphia, Pa.

Sir: This Department is in receipt of your letters of June 2nd
and June 11th, 1913, relative to the right of an unlicensed interne
to practice medicine on the staff of a hospital.

Replying I beg to advise you that an interne who has not been
licensed may not practice medicine, even though on the staff of a
hospital, in spite of the provisions of Section 7 of the Act of June 3,
1911. That act must be given a construction in accordance with its
general intention, which was to prohibit the practice of medicine
by non-licensed persons.

It is unnecessary to define exactly what was meant by exempting
from the requirement of securing a license “any one while actually
serving as a member of the resident medical or surgical staff of any
1egally incorporated or state hospital.” It is possible that this
sentence is to be construed in connection with the one immediately
preceding, and applies to a duly registered practitioner of medicine
in another state who may be actually serving as a member of the
resident medical or surgical staff of such an institution.

The acts providing for the licensing of dentists (May 7, 1907, P.
L. 161, Section 7) and for the licensing of midwives (June 14, 1911,
P. L. 928, Section 14), contain provisions allowing students to prac-
tice dentistry and obstetrics, respectively, under the supervision of
the faculty. It scarcely can be supposed that the Legislature intended
in the Physicians’ Act passed at the same session as the Midwives Act
to be less careful in regard to medical students. It surely did not
intend that any one who might happen to be on a hospital staff might
practice without any oversight or supervision on the part of licensed
physicians.

As was stated by Ex-Attorney General Hampton L. Carson in an
opinion given to the Board of Medical Examiners on July 21st, 1905,
“duties of this character requiring special qualifications and subject
to governmental control as a part of the police power of the state
cannot be assigned to uni}ualiﬁed persons.”

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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PRACTITIONERS IN OPTOMETRY.

Practitioners of optometry are sul;ject to the provisions of the Medical Acts.of
June 3, 1911, P. L. 639, and July 25, 1913, P. I.. 1220, regulating the examination
and licensure of practitioners in medicine and surgery.

Office of the Attorney General,
Harrisburg, Pa., November 12, 1913.

John M. Baldy, M. D., President, Burean of Medical Education and
Licensure, 2219 Delancey St., Philadelphia, Pa.

Sir: This Department is in receipt of your communication of
September 19, 1913, and of your supplemental inquiry of October 2nd,
1913, requesting the opinion of this Department with reference to the
power and authority of the Bureau of Medical Education and Licen-
sure of the Commonwealth of Pennsylvania, upon certain facts which
you state as follows:

“John Jones is now practicing ‘neuronathv.’ He states
that he graduated from a school in Pittsburgh and one
in Ohio—one a six weeks course, the other a six months
or a year course. After receiving these diplomas he
started two years ago to practice without a. Pennsyl-
vania State license, either authorizing him to practice
medicine or surgery, or any part of it, and is still con-
tinuing his said practice.”

It is not clear from your letters whether the case you state is an
actual case or merely a hypothetical one, but, assuming for the pur-
poses of this opinion, that you have stated an actual case, your
Bureau is advised as follows:

By the Act of June 3, 1911 (P. L. 639), which became operative on
January 1st, 1912, and is intended to form a comprehensive system
for the regulation of the practice of medicine and surgery in this
State, it is enacted, in Section 1 thereof, that it shall not be lawful,
after January 1st, 1912, for any person in the State of Pennsylvania,
to engage in the practice of medicine and surgery, or to hold himself
or herself forth as a practitioner in medicine and surgery, or to
assume the title of doctor of medicine and surgery or doctor
of any specific disease, or to diagnose diseases, or to treat diseases
by the use of medicine and surgery, or to sign any death certificate
unless he or she has received a certificate of efficiency from the Bureau
of Medical Education and Licensure created by the act.

A violation of this section of the act is a misdemeanor and subjects

the person guilty of such violation to the penalties prescribed. It
is provided, however:

“That this section shall not apply to those persons
who, under the laws of the Commonwealth, at the date of
the passage of this act, have been accorded the right
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by a licensing certificate to diagnose and treat dis- °
ease, medically and surgically, and to sign the form
of death certificate required by laws of this Common-
wealth, or who are exempt therefrom by further provis-
sions of this act.”

The phrase “Exempt therefrom by further provisions of this act”
undoubtedly refers to practitioners of dentistry and practitioners
of osteopathy, such practitioners being especially exempted by the
18th section of the act, and also to officers in the regular medical
service of the United States Army and Navy, or the United States
Public Health and Marine Hospital Service, while in the discharge
of their official duties, or to duly registered practitioners of medicine
in other states called into consultation by registered physicians of
this State, such practitioners being exempted by the Tth section of
the act.

The fundamental proposition of this law is that unless one has
been, prior to January 1, 1912, “accorded the right by a licensing
certificate to diagnose and treat disease medically and surgically,”
it shall be a misdemeanor for such person to engage in the practice
of medicine and surgery in this Commonwealth without having first
obtained a license from the Bureau of Medical Education and Licen-
sure of this State.

It is clear that the act is intended to apply not only to the gen-
eral practice of medicine and surgery, but also to all branches of
the practice except dentistry and osteopathy.

In the title to the said Act of 1911 it is stated that one of the
purposes of the said act is to prescribe the “means and methods
whereby the right to practice medicine and surgery and any of its
minor branches may be obtained.”

By the Act of July 25, 1913 (P. L. 1220), the title and certain
sections of the said Act of 1911 were amended. In the amendment
to the title the above quoted phrase “medicine and surgery and any
of its minor branches” is amended so as to read: ‘“medicine and
surgery and any of its branches.”

By the 6th section of the said Aect of 1911, as amended by the
said Act of 1913, it is provided, in substance, that it shall be the duty
of said bureau, at its discretion, to examine any person pretending to
a knowledge of any branch or branches of medicine or surgery “for
the purpose’ of establishing regulation and state licensure” The
bureau is authorized to establish such oversight of the instruction
and teaching of the schools or colleges or individuals so pretending
as is provided for in the act in the case of medical schools and colleges
and the bureau is authorized to conduct such limited examinations
as may be necessary for the purpose of determining whether or not
an applicant has adequate knowledge of his or her subject and is

’
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worthy of registration and State licensure. Upon the requisite degree
of knowledge and the moral character of the applicant being estab-
lished, the bureau is authorized to issue a State certificate to the
applicant, limited to the practice of his or her pursuit in this State,
which fact shall be plainly stated across the face of the certificate.
It is further provided that

“Such a system of special licensure having once been
established, it shall thereafter be unlawful for any per-
son or persons to practice said system in this State
without the said State certificate, which certificate shall
be revocable by the Bureau of Medical Education and
Licensure on proof of violation of the rules and regula-
tions of said bureau,” etc.

A record of all persons so licensed is required to be kept in the
archives of the Department of Public Instruction.

From a consideration of this provision of the law it is apparent
that the first question arising under your inquiry is whether the
Bureau of Medical Iiducation and Licensure has established the
“gystem of special licensure” above mentioned. If so, then from
and after the date of the establishment of such system it is unlawful
for any person to begin, or continue, the practice of any branch
of medicine or surgery without having first obtained the State
certificate provided for in the act; unless such practitioner is within
the above mentioned exemption to the first section of the act, that
is, unless such practitioner has been accorded, prior to January 1st,
1912, “the right by a licensing certificate to diagnose and treat dis-
ease, medically and surgically.”

Applying these principles to the case stated in your communcia-
tion, you are advised that the system of special licensure above men-
tioned having been first duly established, then unless the practitioner
referred to submits to and successfully passes such limited examina-
tion as shall have been prescribed by your board, and obtains the
State certificate authorized to be issued to him, your bureau, which
is expressly charged with the prosecution of alleged violations of
the act, should institute a prosecution against the said practitioner,
for the purpose of seciring a judicial determination of the question
whether he is practicing a branch of medicine or surgery, contrary
to law.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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MEDICAL PRACTICE.

Any person competent to take an oath may initiate prosecutions for violations
of the Act of July 25, 1913, P. L. 1220, relating to the right to practice medicine;
but it would be more prudent to have such prosecutions begun by an agent of the
"‘Bureau of Medical Education and Licensure, so as to avoid liability for costs.

Office of Attorney General,
Harrisburg, Pa., January 13, 1914.

Dr. John M. Baldy, No. 2219 Delancey St., Philadelphia, Pa.

Sir: This Department is in receipt of your letter of December 30,
1913, enclosing letter from Dr. John A. Hawkins, of the Allegheny
County Medical Society, both relative to the right of other persons
than the ‘agents of the Bureau of Medical Education and Licensure
to initiate prosecutions of persons alleged to have violated the acts
relating to the right to practice medicine in this Commonwealth.

I undersand that the difficulty arises because of the following
provision of the Act of July 25, 1913, (P. L. 1220:)

“It shall be the duty of the bureau to enforce all the
requirements of this act. In case of violation of the pro-
visions of this act, procedure shall be through either the
office of the Attorney General of the State of Pennsyl-
vania or by special attorney, or both, at the discretion
of the bureau.”

The general rule undoubtedly is that “every person who is com-
petent to take an oath in a court of justice is competent to become a
prosecutor.” Orlady, J. in Com. vs. Barr, 25 Sup. 609, 1912.

I do not see anything in the Act of 1913 above quoted which con-
flcts with this general rule. Nothing at all is said in the Act of
1913 as to the person who shall make the affidavit upon which the
warrant of arrest shall issue, and in the absence of some provision
limiting the making of such affidavit, I should have no hesitation
in holding that any person competent to take an oath may make such
affidavit. After the prosecution has been begun it may be that the
direction thereof may be taken from the district attorney of the
county in which the indictment was found, and placed in the hands
of the Attorney General, or a special attorney of the Bureau of
Medical Education and Licensure, but as this question is not now
before us, I do not mean to indicate any decision thereon.

Of course, it would be more prudent to have the prosecutions be-
gun by an authorized agent of the Bureau, because if the defendant
were acquitted there probably would be no liability for costs upon
such a prosecutor. (Com. vs. Shaffer, 52 Sup. 230, 1912).
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If the prosecutor is not an agent of the Bureau, he might not be
able in case the prosecution miscarried, to avoid the imposition of

costs.
Very truly yours,

JOHN C. BELL,
Attorney General.

TERM OF OFFICE.

“The term of officers of Bureau of Medical Education and Licensure should be
one year.

Office of the Attorney General,
Harrisburg, Pa., May 13th, 1914,

Dr. John M. Baldy, President, Bureau of Medical Education and
Licensure, 2219 Delancey Street, Philadelphia.

Sir: This Department is in receipt of your letter of May 9, 1914,
asking its opinion as to the length of the term of the President and
Secretary elected by your Bureau at the first meeting which is held
for the purpose of organization.

Section 3 of the Act of June 3, 1911 (P. L. 639), which in this respect
was not changed by the amendments contained in the Act of July
25, 1913, (P. L. 1220), provides that the Bureau “at the first meet-
ing held for the purpose of organization shall elect from its member-
ship a president and a secretary, who shall also be treasurer.”

This length of the term of these officers is nowhere stated in the
act. The Bureau, however, consists of seven members and each year
the term of one or two of the appointed members expires. It therefore
seems to me that there should be an organization meeting held each
year when the term of the old appointed member or members expires
and that of the newly appointed member or members begins, and
that at this organization meeting a president and a secretary should
be elected.

I call your attention to the fact that under the old Act of May
18, 1893, (P. L. 94), Section 3, tbe officers of the Medical Council
held office for one year. The same is true of the officers elected by
the Dental Council (Act of May 7, 1907, P. L. 161, Sec. 1), and of
those elected by the Board of Osteopathic Examiners, (March 19,
1909, P. L. 46, Sec. 4).

Very truly yours,

JOHN C. BELL,
Attorney General.
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1
OSTEOPATHIC EXAMINERS.

Applicants for examination who have not had preliminary education required
cannot legally be licensed as practitioners.

Office of the Attorney General,
Harrisburg, Pa., June 23, 1914,

'

Dr. O. J. Snyder, President State Board of Osteopathic Examiners,
Witherspoon Building, Philadelphia, Pa.

Sir: In the matter of the right and duty of the State Board of
Osteopathic Examiners to grant licenses to practice osteopathy, to
Wm. J. Furey, and four other applicants, concerning which your
board has had some correspondence with this Department, I under-
stand the facts to be as follows:

These applicants graduated in February, 1913, from the Philadel-
phia College of Osteopathy, a regularly incorporated and reputable
college of osteopathy, giving the instruction required by law.

At the February examinations in 1913, held by the State Board of
Osteopathic Examiners, their applications for permission to take the
examination were refused, by your board upon the ground that the
-applicants were unable to present credentials satisfactory to the
Board ‘“covering their preliminary education prior to their beginning
the study of osteopathy.” At my suggestion, these applicants were
admitted by your Board to a subsequent examination, and passed
the same, but on account of the question with reference to their pre-
liminary education no licenses have as yet been issued to them.

By section 10 of the Act of March 19, 1909, P. L. 46, as amended
by the Act of May 11, 1911, P. L. 241, it is required, in substance,
that candidates for licenses to practice osteopathy presenting their
applications and undergoing examination after the first day of Jan-
uary, 1912; shall be obliged to present to the State Board of Osteo-
pathic Examiners one of the following credentials satisfactory to
the Board, covering their preliminary education prior to their be-
ginning the study of osteopathy in some legally incorporated reputa-
ble osteopathic college, to wit:

(a) A diploma from a reputable college or university granting the
degree of Bachelor of Arts or Science, or equivalent degree.

(b) “A diploma of graduation from an educational institution
maintaining a four years course of study; that is, a State normal
school or a high school, a seminary, an academy, or a college pre-
paratory school.”

(¢) A certificate of having passed an examination for admission
to the freshman class of a reputable, literary or scientific college or
university.
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(d) A certificate of having passed an equivalent examination
conducted by a certified examiner for the State of Pennsylvania,
ete.

In the statement made in behalf of these applicants under date
of March 31, 1914, it is stated that “none had the full four years
preliminary high school work,” and it is not contended that any of
them had any of credentials which your Board is authorized to re-
quire from applicants for examination presenting their applications
after January 1, 1912. '

Under the facts and the provisions of the statute above stated I
am reluctantly compelled to advise you that in my opinion your
Board cannot legally license the applicants above referred to.

If any of the applicants, or their counsel, believe that this con-
struction of the law is incorrect, they may secure a judicial determ-
ination of the question by the institution of mandamus proceedings
against yonr Board, under the provisions of the Act of June 19, 1915,
P. L. 526. The only other redress ig an appeal to the Legislature.

Very truly yours,

JOHN C. BELL,
Attorney General.

OPTOMETRY.

Practitioners of optometry are subject to the Acts of Assembly regulating the
right to practice medicine.

Harrishurg, Pa., June 23rd, 1914.

Dr. John M. Baldy, President, Bureau of Medical Education and
Licensure, No. 2219 Delancey Street, Philadelphia, Pa.

Sir: This Department is in receipt of your communication of May
31st, asking to be advised whether practitioners of Optometry in
this State are subject to the provisions of the Aect of June 3,
1911, (P. L. 639), as amended by the Act of July 25,1913, (P. L. 1220),
regulating the right to practice medicine and surgery and any of its
branches within this Commonwealth.

In an opinion under date of November 12, 1913, this Department
gave the Bureau of Medical Education and Licensure of the Depart-
ment of Public Instruction an opinion construing the provisions
of said acts with particular reference to the powers of said bureau
in the matter of examining and licensing practitioners pretending to
a knowledge of any branch or branches of medicine or surgery.

Pursuant to this opinion, your Bureau has established g system

. .
i it




No. 23. OPINIONS OF THE ATTORNEY GENERAL. 319

of special licensure regulating the examination and licensure of
practitioners of a number of branches of medicine and surgery, com-
prehensively described as drugless therapy.

The question arising ynder your present inquiry is whether Op-
tometry ‘may properly be considered as a branch of medicine or
surgery, and whether the practitioners of Optometry are included
within the scope of the general opinion above referred to.

Optometry is defined as:

1. “The measurement of the range of vision.”
2. “The measurement of the visual powers in general,
* * of the extent of the visual field, * * of the ac-
commodative and refractive states of the eye * * *
and of the position and movements of the eyeball.”
Century Dictionary & Encyclopaedia.

I understand from your inquiry that practitioners of Optometry
hold themselves forth as able to determine whether the eye is norimal
or diseased, and in so doing use an instrument called the Ophthal-
moscope. This would seem to be undertaking to make a differential
diagnosis.

I am therefore of opinion that practitioners of Optometry are
subject to the provisions of the said medical Acts of 1911 and 1913,
and are within the scope of the opinion heretofore rendered to your
Bureau, defining its powers and jurisdiction in the matter of granting
limited licenses, after proper examination to practitioners of
branches of medicine or surgery.

Very truly yours,

JOHN C. BELL,
Attorney General.

ELECTRO THERAPY.

Upon the application of Thomas Eldridge to practice electro therapy the Bureau
for Licenmsure should examine him for right to practice ‘“Massage and Allied
Branches.”

Office of the Attorney General,
Harrisburg, Pa., October 21, 1914.

Dr. John M. Baldy, President Bureau of Medical Education and
Licensure, Harrisburg, Pa.

Sir: This Department is in receipt of your communciation of July
17th, asking to be advised whether, under the facts stated therein,
the Bureau of Medical Education and Licensure should consider and
take appropriate action upon the application of Thomas E. Eldridge,
of Philadelphia, Pa., for a limited license to practice a branch of

medicine designated as “Electro Therapy.”
1
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One of the facts stated in your communication is, that the appli-
cant in question, although not the holder of a license from the State
Board of Osteopathic Examiners, has been duly registered in the
office of the Prothonotary of Philadelphia County as a practitioner
of Osteopathy, under the provisions of the Act of March 19th, 1900,
P. L. 46, entitled:

“An act to regulate the practice of Osteopathy in
the State of Pennsylvania; to provide for the establish-
ment of a State Board of Osteopathic Examiners; to
define the powers and duties of said Board of Osteo-
pathic Examiners; to provide for the examining and li-
censing of Osteopaths in this State; and to provide
penalties for the violation of this act.”

In the opinion of this Department this is the only material fact
involved in your inquiry. The osteopathic act became effective upon
the date of its approval, and by its terms the practicing of osteopathy
without a license from the Board of Osteopathic ¥ixaminers and the
registration of the same in the office of the Prothonotary of the
county in which the licentiate desires to practice, or in lieu of such
license registration in such office under the exemption contained
in said act, was made a criminal offense.

By the Act of June 3, 1911, (P. L. 639), as amended by the Act of
July 25, 1913, (P. L. 1220), a comprehensive system for the regulation
of the practice of medicine and surgery and any branches thereof
was established.

By Section 6 of this general medical act, your Bureau was author-
ized, at its discretion, to establish a system for the examination and
licensure of persons pretending to a knowledge of any branch or
branches of-medicine and surgery, under which section, as I under-
stand the facts, the Bureau has established a system for the regula-
tion of the practice of various branches of medicine and surgery
under the general designations of “Drugless Therapy” and “Massage
and Allied Branches” under which later designation Electro. Therapy
would be included.

The applicant has duly made application to the Bureau for a license
to practice Massage and Allied Branches, and the question, therefore,
arises whether in view of his previous registration as a practitioner
of osteopathy, your Bureau should accept and consider his applica-
tion, and when satisfied of his qualifications, grant him a license to
practice Massage and Allied Branches.

By the 13th Section of the said Medical Act of June 3, 1911, (P.
L. 639), it is enacted that:

“The provisions of this act shall not apply, either
directly or indirectly, by intent or purpose, to affect the
practice-of * * * osteopathy as authorized by the
act aproved March 19, 1909, entitled ‘An act to regulate
the practice of Osteopathy,” etc.



No. 23. OPINIONS OF THE ATTORNEY GENERAL. 321

On the other hand, it is provided in the fourteenth section of the
Osteopathic Aect that:

“Nothing contained in this act shall be construed as
affecting the so-called practice of medicine.”

It seems to be somewhat difficult to distinguish between the practice
of certain branches of Drugless Therapy and Massage and Allied
Branches and the practice of Osteopathy. The Legislature, however,
has undertaken to deal with the practice of osteopathy as something
separate and distinct from the general practice of medicine and
surgery and its various branches. It has committed to the Board of
Osteopathic Examiners jurisdiction over the practice of osteopathy,
and to the Bureau of Medical Education and Licensure jurisdiction
over the practice of medicine and surgery and the various branches
thereof.

In the opinion of this Department it is important that the juris-
diction of the Osteopathic Board of Examiners and that of the Bureau
of Medical and Licensure, should be as clearly defined as possible
in order to prevent confusion and conflict of jurisdictions, and this
was evidently the legislative intent, as expressed in the above men-
tioned provisions of said acts.

To the end that confusion may be avoided as far as possible I
understand that it is expressly stated upon the face of the licenses
issued by your Bureau for the practice of “Drugless Therapy” and
for the practice of “Massage and Allied Branches” that neither of
these licenses authorizes the holder thereof to practice Osteopathy.
In view of this limitation upon the face of the licenses issued by
your Bureau, this Department can see no valid reason why an ap-
plicant who is otherwise eligible to be admitted to the examinations
prescribed by your Bureau for licensure to practice “Drugless Ther-
apy” or to practice “Massage and Allied Branches,” as the case may
be, and who is able to pass successfully the prescribed examination,
should not be permitted to obtain a license to practice “Drugless
Therapy” or “Massage and Allied Branches,” although he may also
have registered as a practitioner of Osteopathy.

You are, therefore, advised that if the applicant, Thomas E. Eld-
ridge, is otherwise gligible he should be permitted to take the ex-
amination prescribed by your Bureau for Licensure to practice “Mas-
sage and Allied Branches,” and if successful in passing such examina-
tion the prescribed license should be issued to him by your Bureau.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

21231917



OPINIONS TO OFFICERS OF STATE
PENITENTIARIES.

(323)



OFFICIAL DOCUMENT. No. 23.

OPINIONS TO OFFICERS OF STATE PENITENTIARIES.

REPAIR OF BUILDINGS—WESTERN PENITENTIARY.

Ordinary repair of buildings is included within the provision of law for main-
tenance, and should be charged to the several counties as maintenance.

Office of the Attorney General,
Harrisburg, Pa., October 15, 1913.

John Francies, Esq., Warden Western Penitentiary, Pittsburgh, Pa.

Sir: This Department is in receipt of your letter of sometime ago
requesting an opinion as to the proper account to which the re-
pairing of buildings, roads, sidewalks and machinery should be
charged by the Board of Inspectors of the Western Penitentiary.

I beg to advise you that the cost of these repairs should be charged
to the several counties as maintenance.

The Act of April 23, 1829, P. L. 341, Section 9, provides:

“That the expenses of maintaining and keeping the
convicts in the said eastern and western penitentiaries,
shall be borne by the respective counties in which they
shall be convicted.”

The Act of February 27, 1833, P. 1. 55, Section 5, repealed so much
of the ninth section of the Act of April 23, 1829, above quoted, “as
relates to the maintenance of convicts.”

The Act of July 25, 1913, P. L. making an apropriation to the
Western State Penitentiary provided that the amount of the ap-
propriation should be for salaries, extraordinary repairs, insurance,
hospital equipment, books, stationery, and payments to discharged
convicts.

These two acts apparently are the only ones providing funds for
the use of the institution, and the repairs about which you inquire
must be paid for either by the counties or from the state appropria-
tion.

Just what the Legislature intended in the Act of 1833 by repealing
the provision for maintenance in the Act of 1829 is difficult to ex-
plain. The eariler act spoke of expenses for “maintaining and keep-
ing” convicts. The latter act repeals the provision as to “mainten-

(325)
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ance.”” The apparent intention, therefore, was to distinguish between
maintaining and keeping the convicts, and to leave the counties
thereafter liable for keeping, but not for maintenance. .

In the case of Commonwealth vs. Floyd, 2 Pittsburg, 342, (1862)
the Court granted a mandamus on the Treasurer of Allegheny County
to pay a warrant for expenses of keeping the convicts of the county
in the penitentiary. The Court said of this claim, per Storrett,
P. J.:

“We think it is distinguished from ordinary claims
against the county, by the Act of April 23rd, 1829, in
relation to the Eastern and Western Penitentiaries,
which directs that the expenses of keeping the convicts
shall be borne by the respective counties in which they
shall be convicted.”

The effect of this decision is practically to ignore the Act of 1833
above mentioned, and the uniform practice for the eighty years which
have passed since the Act of 1833 was approved has been for the
counties to pay the expenses of keeping the convicts.

There is no reasonable distinction between keeping and maintain-
ing, and the word “maintenance” has been construed by this Depart-
ment, in at least four cases, as sufficiently broad to include the cost
of repairing buildings, roads, sidewalks and machinery.

The opinions referred to were given in cases where the maintenance
of the indigent insane was involved, and the statute making the ap-
propriation for their care, treatment and maintenance provided
that those words should include necessary repairs to their buildings.

The definitions of the word “maintenance” given in those opinions,
however, are equally applicable to the present case.

The first opinion is that of Hon. W. U. Hensel, Attorney General,
given November 21st, 1893, in which it is said that maintenance
includes expenses incurred “for repairs to buildings and equipment,
such as are necessary to keep the existing institution up to its original
condition.” This definition is expended in the opinion, and the gen-
eral rule is laid down as follows:

“A fair and liberal construction of appropriation for
maintenance would be to supply dilapidation, to arrest,
prevent or remedy decay, to maintain or restore, to erect
where destruction has taken place; for example To
paint buildings from time to time; to restore worn out
furniture; to erect a fence where one has fallen down; to
replace 1nsecure or dilapidated walls, ceilings or founda—
tions, ete.”

This opinion was approved by Hon. Henry C. McCormick, At-
torney General, in an opinion given October 27th, 1896, in which
he held that the contribution of the difference between the amount
received from insurance and the cost of the re-erection of buildings
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totally destroyed by fire was included within an appropriation for
maintenance. Hon. Hampton L. Carson, Attorney General in an
oplnlon dated April 26, 1904, held that the tearing down of a wall
in the Western Pennsylvania Hospital, and the substitution of a fire
proof wall therefore was properly chargeable as maintenance. The
opinion holds that the substitution of new heating or plumbmg ap-
paratus would also be maintenance, and states:

“These might be viewed as improvements and changes,
but they really constitute maintenance so as to secure
to an existing institution an actual condition in accord-

ance with approved modern methods of safety and of
health.”

The same Attorney General in an opinion dated November 13, 1906,
amplified this opinion, holding that maintenance included expendi-
tures for customary and usual repairs about the buildings and ground,
expenditures for changing the lighting system from gas to electricity,
and for the installation of pipes, fittings, etc., for the distribution of
sewage.

The foregoing opinions, and an opinion of Hon. John T. Elkin,
Attorney General, dated December 30, 1901, are reviewed, and the
conclusion reached that they indicate a tendency to interpret the word
“maintenance’” liberally and reasonably.

That ordinary repairs were thought by the Legislature to be in-
cluded within the provision for maintenance is also indicated by
the language in the State appropriation for the expenditure of
the sum therein mentioned for “extraordinary repairs.”’

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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COMMUTATION ACT.

The Commutation Act of May 11, 1801, P. L. 166, is not repealed by the Indeter-
minate Sentence Act of June 19, 1911, P. L. 1055, or its supplement of June 19,
1913, P. L. 532. Hence, prisoners sentenced prior to the Indeterminate Sentence
Act have the right to claim, under the Commutation Act, credits for good behavior
and release thereunder, and may waive the privilege of parole under the Indeter-
minate Sentence Act and its supplement of June 19, 1913.

It was not the intention of the legislature that the benefits provided by each
act should be warded cumulatively to any one prisoner; that is, a prisoner may
claim the benefit of one or other of the acts, but not of both.

Office of the Attorney General,
Harrisburg, Pa., October 28, 1913.

Mr. John Frances, Warden, Western Penitentiary, Pittsburgh, Pa.

Sir: I am in receipt of the recent letter from John H. Hagen,
Parole Officer, to you, and referred by you to this Department for
an opinion.

In substance, your inquiry is, whether a prisoner sentenced prior to
the Indeterminate Sentence Act of June 19th, 1911, (P. L. 1055),
and at a time when the Commutation Act of May 11th, 1901, (P. L.
186), was in force, is entitled to the benefit of this Commutation
Act of 1901, or is bound to accept, in lieu thereof, the benefits con-
ferred by the Indeterminate Sentence Act of June 19th, 1911, as
supplemented by the Act of June 19th, 1913, (P. L. 532) ?

The wording of the Act of 1911 indicates that it was not intended
to repeal the Act of 1901, because it is provided in section 6 of
the Act of 1911, that “no person sentenced for an indeterminate
term, shall be entitled to any benefits under the Act,” of 1901, which
is a plainly implied recognition that the Act of 1901 was intended
to still be and remain in force. And it is further provided in
section 18 of the said Act of 1911, that “this Act * * * * ghall
not apply to any person heretofore sentenced and now serving im-
prisonment * * * »

The supplement of 1913 provides:

“That any convict in the State Penitentiaries who
is now serving under a sentence or sentences imposed
prior to the first day of July, 1911, may, when he or she
shall have served one-third of such sentence or sentences,
be eligible to parole, under the provisions and subject
to the conditions of the act, (i. e. June 19th, 1911) to
which this is a supplement.”

The word “may” indicates the permissive character of the act and
that the legislative intent was to confer a privilege of option upon the
prisoner.
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Indeed, there would be grave danger that this Supplementary Act
of 1913 would be held unconstitutional as ex post facto legislation,
if it were interpreted in such manner as to deprive the prisoner,
sentenced under the Act of 1901, of the reduction of sentence for
good behavior, provided for in said Act. For, if so interpreted, such
amended act would, in effect, aggravate or add to the punishment of
such prisoner, and thus come within that class of unconstitutional
statutes descriptively referred to by Mr. Justice Elkins in Comon-
wealth v. Kalch, 239 Pa. 533, (19183), as

“Every law that changes the punishment and inflicts
a greater punishment than the law annexed to the crime
when committed.”
As iy stated by the Criminal Court of Appeals of Oklahoma, in re
William Ridley, 106 Pac. 549, (1910) per Doyle, J.:

“An act of the Legislature specifically defining credits
for good behavior in existence at the date of the judg-
ment against the prisoner, becomes a part of the sen-
tence, and inheres into the punishment assessed.”

Specifically answering your inquiry, therefore, I beg to advise
you that, in my judgment, the Commutation Act of 1901, is not re-
pealed by the Indeterminate Sentence Act of 1911, or its Supplement
of 1913, and hence, prisoners, like the one to whom you refer in your
letter, sentenced under the Commutation Act of 1901, have a right
to claim credits for good behavior, and release thereunder, and may
waive the benefit or privilege of parole under the later Indeterminate
Sentence Act of 1911 and its Supplement of 1913.

Your second inquiry is, substantially, whether a prisoner, such as
you name, having made application for and been granted parole under
the Act of 1911 and its supplement of 1913, may, while on such parole,
also claim the benefits or reduction in sentence permitted under the
Commutation Act of 1901.

Replying to this inquiry, I beg to advise you that, in my opinion,
the Parole Act of 1911 and its Supplement, and the Commutation Act
of 1901, are to be applied independently, and it was not the legisla-
tive intent that both acts should apply in any one case; or, in other
words, that the benefits. provided by each act, should, together or
cumulatively, be conferred upon, or awarded to any one prisoner. In
a proper case, he may claim the benefit of one or other of the said
acts, but not of both. This is manifest from the provision of section 6
of the act of 1911, already quoted, which provides, in substance, that
no person sentenced for an indeterminate term, (i. e. under the said
Act of 1911) shall be entitled to any benefits under the A¢ct of 1901.

Very truly yours,

JOHN C. BELL,
Attorney General.
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HUNTINGDON REFORMATORY. -

The Act of 12th of June, 1913, P. L. 502, appliés to defendants imprisoned at
hard labor at Huntingdon.

Office of the Attorney General,
Harrisburg, Pa., May 23, 1914,

Richard W. Williamson; Esq., Solicitor for Pennsylvania Industrial
Reformatory, Huntingdon, Pa.

Sir: This Department is in receipt of your letter of May 11, 1914,
requesting its opinion on the question of the applicability to the
Pennsylvania Industrial Reformatory of the Act of June 12, 1913,
P. L. 502, entitled

“An act to increase the powers of courts in summary
proceedings for desertion or non-support of wives, chil-
dren, or aged parents, by directing that imprisonment
in such cases be had at hard labor in such institution
as the court shall name, with the wages payable to the
wives, children or parents; providing for the disburse-
ment of moneys collected on forfeitures of bonds, bail-
bonds, or recognizances; and by empowering such
courts to appoint desertion probation officers for the
performance of such duties as the court shall direct;
and providing for the payment of the expenses incident
to the carrying out of this act.”

Section 1 of the act provides that in desertion proceedings in cases
where the Court commits the defendant to imprisonment, “the Court
may order the defendant to be imprisoned at hard labor under exist-
ing law or laws that may hereafter be passed, in such penal or re-
formatory institution as the Court shall direct.”

Section 2 provides:

“Whenever any defendant shall be ordered to be im-
prisoned at hard labor, under the provisions of this
act, there shall be paid, by the official in charge of the
penal or reformatory institution in which such defend-
ant is imprisoned, to the person designated in the order
of court as the proper recipient of such money, to be dis-
bursed by said recipient as the order of court may direct
the sum of sixty-five cents for each day, Sundays and
legal holidays only excepted, during which he remains
imprisoned. Such sum shall be paid as one of the gen-
eral running expenses of such institution; and, if the
labor done in such institution is not sufficient to pay the
general running expenses of such institution, such sum
shall be charged to and paid by the county from which
such defendant was committed.”
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You call our attention to the fact that the Act of April 28, 1887,
P. L. 65, providing for the government of convicts in the Pennsylvaia
Industrial Reformatory, indicates that the convicts are not expécted
to earn money in the Reformatory, but are to be given instruction
which will make them able to earn money after they leave the Re-
formatory. Your inquiry raises no question about the propriety of
sentencing defendants to imprisonment at Huntingdon at hard labor.
Such a sentence would require the convict to do work in the Reforma-
tory, and section 17 of the act of April 28, 1887, apparently indicates
that convicts. were expected to labor because it provides that in
ascertaining the cost of the support and maintenance of convicts
in Huntingdon. which cost must be paid by the several counties,
there shall first be deducted from the said cost ‘“the amount recelved
from the labor of the said convict, if any.”

‘We do not see any reason, therefore, why the provisions of the Act
of June 12, 1913, should not apply to defendants imprisoned at hard
labor at Huntingdon, although the effect of paying sixty-five cents
per day, as directed by section 2 of that act, necessarily will result
in increasing the cost of support and maintenance for which the
counties will be liable.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

COMMUTATION OF PRISONERS.

A conviet, who forfeited his commutation, must serve the six years and ome
month commutation granted to, but forfeited by him, under his original sentence.

Office of the Attorney General,
Harrisburg, Pa., November 24, 1913.

John Francies, Esq., Warden Western Penitentiary, Pittsburgh, Pa.

Sir: This department is in receipt of your letter of November
12th, 1913, enclosing copy of a letter from John M. Egan, Parole
officer, Western Penitentiary, with reference to G. 8. Wycoff, Regls
ter No. A 5848, now confined in the Western Penitentiary.

T understand that Dr. Wycoff was first sentenced on June 28, 1893,
for sixteen years, but was granted six years and one month com-
mutation, and discharged May 26, 1903. On January 8, 1908, which
was within® the term- of his original sentence, disregarding the com-
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mutation, he was convicted again of abortion and sentenced to a
term of five years. The question is whether, in addition to the second
sentence, Dr. Wycoff must now serve the six years and one month,
the commutation allowed to him under his first sentence.

The exact legal question raised by these facts has been decided
by this department in three opinions, namely, opinion of Attorney
General Todd, December 8, 1909, Opinions of Attorney General 1909-
1910, page 306; opinion of Attorney General Bell to you May 16,
1911, and opinion of Assistant Deputy Attorney General Trinkle, to
Charles D. Hart, Secretary Board of Inspectors Eastern Penitentiary,
July 19, 1912.

In each of these opinions it has been held that where the sentence
of a convict has been commuted under the provisions of the Act of
May 11, 1901, P. L. 166, the condition annexed by the Governor under
Section 4 of that act operates so that if the convict, during the period
between the date of his discharge by reason of the commutation and
the date of the expiration of the full term for which he was sentenced,
be convicted of any felony, he shall in addition to the penalty imposed
for that felony be compelled to serve “the remainder of the term,
without commutation, which he or she would have been compelled
to serve but for the commutation of his or her sentence as provided
for in this act.”

In the present case the convict was convieted of abortion, which
is a felony (Act of March 31, 1860, P. L. 404, Sections 87 and 88)
during the period between the date of his discharge by reason of his
commutation, and the date of the expiration of the full term for
which he was sentenced, that is during the period between May 26,
1903, and June 28, 1909, hence there must be added to the penalty
imposed for the abortion the six years and one month which the
convict would have been compelled to serve but for the commutation
of his sentence.

The construction asserted by the convict, namely, that the remain-
der of the term for which he was sentenced under the first convie-
tion and of which he was relieved by reason of his commutation, and
the sentence under his second conviction, run concurrently, ignores
the plain language of Section 4 of the Act of 1901, that the re
mainder of the term which he would have been compelled to serve,
but for the commutation of his sentence, shall be served in addition to
the penalty for the second offense.

You are, therefore, advised that the conviet must serve the six
years and one month commutation granted to, but now forfeited
by him, under his original sentence.

Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.
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PAROLES AND DISCHARGES.

The Act of June 19, 1913, P. L. 532, supplemental to the Act of June 19, 1911,
P. L. 1055, providing for the parole of convicts who have served one-third of their

sentences, applies to all convicts sentenced prior to July 1, 1911, who have gerved
one-third of their sentences.

‘Where no minimum is prescribed and the court determines the same under the
Act of May 10, 1909, P. L. 495, it cannot exceed one-fourth of the maximum time.

In such case, the convict would not be entitled to parole after serving one-third of
the sentence.

‘Where, however, the minimum is more than one-third of the maximum, a con-
viet would be eligible to parole after serving one-third of his maximum term.
" The Commutation Act of May 11, 1901, P. L. 166, is not repealed by the Inde-
terminate Sentence Act of June 19, 1911, P. L. 1055, or its supplement of June 19,
1913, P, L. 532. Convicts, therefore, may secure final discharges under the Act of
May 11, 1901, P. L. 166, just as if the Acts of May 10, 1909, P. L. 495, June 19,
1911, P. L. 1055, and June 19, 1913, P. L. 532, had not been passed. If a convict
entitled to commutation seeks the benefit of the Parole Act, his final discharge will
be determined by that act and not by the Commutation Act.

Office of the Attorney General,
Harrisburg, Pa., November 25, 1913.

Mr. Charles D. Hart, Secretary Board of Inspectors Eastern State
Penitentiary, Philadelphia, Pa.

Sir: This Department is in receipt of your letter of October 30th,
1913, requesting the opinion of this Department upon three questions,
all of which are asked in abstract terms. This Department has ruled
that requests for opinions should state the facts of concrete cases and
not ask merely general advice.

We proceed, however, to answer your questions as accurately as
the information which you give us, permits.

1. Does the Act of June 19th, 1913, P. L. 532, affect all of the
prisoners who may be serving minimum and maximum sentences?

That act which is said to be a supplement to the Act of June 19,
1911, P. L. 1055, provides as follows:

“Any convict in the State penitentiaries who is now
serving under a sentence or sentences imposed prior to
the first day of July, 1911, may, when he or she shall
have served one-third of such sentence or sentences, be
eligible to parole under the provisions, and subject to
the conditions of the act to which this is a supplement.”

The only prisoners who can be serving minimum and maximum
sentences imposed prior to July 1st, 1911, would be prisoners sen-
tenced under the first Indeterminate Sentence Act (May 10, 1909,
P. L. 495), as that act was the only one under which minimum and
maximum sentences could be Imposed until June 30th, 1911, when the
second Indeterminate Sentence Act June 19, 1911 (P. L. 1055) went
into effect.
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The question, therefore, is whether prisoners sentenced under
the Act of 1909 may take advantage of the Act of 1911 when they
have served one-third of their sentence.

The “sentence” imposed by the Act of 1909 means the maximum
sentence. As is said by Mr. Justice Elkin in Com. vs. Kalck, 239 Pd.
533, 1913, in upholding the constitutionality of the Act of 1909 and
1911, “A sentence for an indefinite term must be deemed a sentence
for the maximum term prescribed by law as a punishment for the
offense committed.”

The Act of 1909 fixed the minimum limit of the term of imprison-
ment (Section 6) at “the term now or hereafter prescribed as the
minimum imprisonment for the punishment of such offense, but
if there be no minimum time so prescribed, the court shall determine
the same, but it shall not exceed one-fourth of the maximum time.”

In cases where the law provided no minimum, the minimuom might
now exceed one-fourth of the maximum, and in such cases the pris-
oner would be eligible to parole after serving one-fourth of his
sentence. He therefore would not be benefitted by the permission
given him under the Act of 1913 to apply for parole after serving
one-third of his sentence.

Where, however, the law prescribes 2 minimum which is more than
one-third of the maximum, as in the case of the act making the
penalty for refusing to comply with the act regulating fire escapes,
a minimum of one month and a maximum of two months (pointed
out in Com. v. McKenty, 52 Sup. 332, 1913) a prisoner would be
benefitted by becoming eligible to parole after serving omne-third of
his sentence, namely, two-thirds of 2 month, and in such cases, which
will be very few, it is fhe opinion of this Department that the,
prisoner may invoke the Act of 1913.

2. You further-say that:

“Since * * * * * the first Indeterminate Sentence
Act went into effect (June 30, 1909) we have received
quite a number of prisoners under flat sentences where
no minimum is imposed. According to the Supplement-
ary Act above quoted,should one-third of their maximum
sentence be computed, thus giving the prisoner the bene
fit of the lessened term.”

In this connection, I beg to call your attention to the fact that
the Supplementary Act does not specify in exact terms what pris-
oners it affects except those sentenced prior to July 1st, 1911. It
is the opinion of this Department that the Act of 1913 applies to
all convicts sentenced prior to July 1st, 1911, who have served one-
third of their sentences, and desire to take advantage of its provisions.
The manifest intention of the Legislature in passing the Act of 1913
was to extend to the convicts sentenced to a flat term, the eligibility
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to parole, which now is Pecognized as a most meritorious principle
of penal science, and there in no reason why the general language
of the Act which embraces all convicts should be narrowed. ‘

3. When should a final discharge be given to prisoners sentenced
under the Commutation Act of May 11, 1901, P, L. 168, who have
been paroled after serving one-third of their sentence, under the Act
of 1913? : ‘

The Commutation Act of 1901 was not repealed by the Indeterm-
inate Sentence Acts of 1909 or 1911, as to prisoners theretofore
sentenced under it, and if these prisoners so elect, they can secure a
final discharge according to the provisions of the Act of 1901 just
-as if the Acts of 1909 and 1911, and the Supplementary Act of 1913.
had not been passed. .

As has been said, however, the Supplementary Act.of 1913 gave
1o certain prisoners sentenced to ‘flat terms prior to July 1st, 1911—
and who, therefore, would be entitled to the benefits of the Act of
1901—the further right or privilege to ask to be paroled under the
provisions of the Act of 1911. If, however, a prisoner claimed, and
was granted, this privilege of parole, he ceased, in my judgment to
be entitled to claim any advantage; i. e. any reduction in i‘s‘enteﬁce
for good behavior under the Commutation Act; and it follows, there-
fore, that such prisoner has no right to final discharge except in
accordance with the provisions and subje(;t to the terms and condi-
tions of the Parole Act of 1911. Indeed, the Supplementary Act of
1913, expressly provides that such prisoners shall be liable to parole
“subject to the conditions” of the Act of 1911.

In this connection, your attention is called to an opinion rendered
by this Department to John Francies, Warden of the Western Peni-
tentiary, on October 28, 1913, in which it was said, in part:

“Phe Parole Act of 1911 and its supplement, and
the Commutation Act of 1901 are to be applied indepen-
dently, and it was mot the legislative intent that both
acts shounld apply in any one case; or, in other words,
that the benefits provided by each Act should, together
or cumulatively, be conferred upon. or awarded to any.
one prisoner. In a proper case he may claim the benefit
of one or the other of the said acts, but not of both.”

I repeat, therefore, if a prisoner entitled to commutation, seeks

the benefits of the Parole Act of 1911, his final discharge will be
determined by the provisions of the latter act, and not by those of

the former act.

v

Véry ;cruly- yours,

JOHN C. BELL,
Attorney General.

22
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ADVERTISING FOR BIDS B;OR MATERIALS.

The Board of Inspectors of the Western Penitentiary may use its discretion
in determining the particular method of advertising for proposals for material
te- be used in -constructing the new penitentiary at Bellefonte.

Office of the Attorney General,
Harrisburg, Pa., February 10, 1914.

William B. Sankey, Secretary Board of Inspectors, Western Peni-
tentiary, Pittsburgh, Pa.

Sir: This Department is in receipt of your letter of December 31,
1913, stating that at a meeting of the Board of Inspectors of the
Western Penitentiary, you were instructed to obtain the opinion of
this Department upon the following questions relating to the method
of advertising for bids or proposals to furnish materials for the
construction of the new Western Penitentiary located in Centre
County:

(a) In how many.newspapers is the board required to advertise?

(b) How many insertions in each paper?

(e) For what period of time should the advertisement appear?
And ‘

.(d) Must the advertisement appear in a paper published in the
county in which the material is to be used?

Replying to your inquiry, it is to be observed that the only re-
quirement relative to this subject in the Act of March 30, 1911, (P.
L. 32), providing, inter alia, for the erection of the new Western
Penitentiary, is found in the 3rd section thereof in the following
language:

“All contracts for material, as well as contracts for
such portions of the work as cannot be done by the said
inmates, shall be made by the board, subject to approval
by the Governor and Attorney General; and any con-
tract involving an expenditure of more than five huu-
dred dollars shall only be made after advertisement and
competitive bidding.”’

In connection with the subject matter of your inquiry, your at-
tention should be directed to the Act of May 1st, 1913, (P. L. 155),
entitled: ' ’

“An act rt_agulating the letting of certain contracts
for the erection, construction and alteration of public
buildings.”

By this act it is provided that:

“In the preparation of specifications for the erection,
construction and alteration of any public building, when
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the entire cost of such work shall exceed one thousand
dollars, it shall be the duty of the architect, engineer or
other person preparing such specifications, to prepare
separate specifications for the plumbing, heating, venti-
lating and electrical work; and it shall be the duty of
the person or persons authorized to enter into contracts
for the erection, construction or alteration of such
public buildings to receive separate bids upon each of
the said branches of work, and to award the contract
for the same to the lowest responsible bidder for each
of said branches.”

The said Act of 1911, under which your board is now erecting
the new Western Penitentiary, does not undertake to prescribe any
details with reference to the manner in which advertisements shall
be made, inviting proposals to furnish materials, or to perform the
work which cannot be done by the inmates.

Reading this act in connection with the said Act of 1913, the
substantial legislative requirements intended to govern your board
in the construction of the building in question are:

That separate specifications for the plumbing, heating, ventilating
and electrical work must be prepared, and separate bids received
upon each of the said branches of work, and further, that all con-
tracts involving an expenditure of more than $500 must be awarded
to the lowest responsible bidder, as ascertained by competitive bid-
ding, in response to advertisements inviting individuals, firms and
corporations able to furnish the materials, or perform the work,
required, to submit proposals.

Within the limitations of these general provisions, your board, in
inviting proposals to furnish any class of materials, is expected
and required to exercise a sound discretion with reference to the
number and places of publication, of the newspapers in which ad-
vertisements should be inserted, the number of ingertions and the
period of time during which the advertisements should appear.

It is obvious that no hard and fast rule could be prescribed which
would properly apply to every case. The object sought to be attained
is to acquire, in the interest of the Commonwealth, the beneficial
results of the widest possible competition in bidding, and your board
is at liberty to prescribe, in the case of each contract, such methods
of advertising as, in its opinion, giving due consideration to the
character of materials about to be purchased, the number and the
location of the places of business of dealers or manufacturers who
will be able to supply the same, will bring to the attention of the
greatest number of prospective bidders the fact that the Common-
wealth is about to enter into contracts for the purchase of the desig-
nated materials and invites the submission of bids. For instance,
it would be useless to advertise in Centre County for materials which
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can be supplied only by manufacturers or dealers living in Allegheny
County. As a general rule, if you are about to purchase materials
or supplies manufactured and sold in Allegheny county, an adver-
tisement inserted in six different newspapers :published in that
county, for six issues of the same, would seem to be sufficient to
secure real competition in bidding.

In addition to inserting advertisements in newspapers, there may
be cases where your board might be able to secure greater cofnpeti-
tion by mailing invitations for proposals to manufacturers and
, dealers in the articles you are about to purchase.

Your board is not required to adopt or follow any particular un-
varying rule with relation to the method of advertising. On the
contrary, the legislative intent disclosed in the acts referred to, is
that the particular method of advertising in each particular case is
to be determined by your board. No attempt is made to designate
specifically how, when or where the advertisement shall be made, but
your board is expected and required to adopt, in each particular case,
such method as will, in its opinion, secure the widest range of com-
petitive bidding.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

DISCHARGE OF PRISONER.

A prisoner released on parole on one sentence and returmed to prison on a
second sentence may be paroled on his second sentence after serving two years
and twenty-two days of his second sentence of tem years.

Office of the Attorney General,
Harrisburg, Pa., April 9th, 1914.

Mr. Charles D. Hart, Secretary Board of Inspectors, Eastern State
Penitentiary, Philadelphia, Pa.

Sir: This Department is in receipt of your letter of April 6th
asking our opinion as to the time at which Warren Anderson B5146
will be entitled to discharge.

We understand that Anderson was sentenced on October 25, 1909,
to an indeterminate term of from nine months to three years, on a
charge of larceny; that he was released on parole October 3, 1910,
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dnd was returned to your institution under a sentence imposed Feb-
ruary 20, 1911, of not less than fourteen months nor more than ten
years, for felonious entry and larceny.

One-third of this maximum sentence will have been served within
a short time, and I assume that what you desire to know is whether,
if the Parole Board decides at the expiration of one-third of the
sentence to parole Anderson, he must be detained for the balance of
the term of three years which was not served at the time of his release
on parole, and when his parole time will begin to run.

You are advised by this Department in an opinion dated March
15, 1911, that the words “unexpired maximum term” used in the
Parole Act of May 10th, 1909, P. L. 495, refer to the time of sentence
and do not refer to the time passed on parole, and you were further
advised in that opinion that a prisoner released on parole who is
returned to the penitentiary to serve a new term should serve the
new term first, and after its expiration be held for the unexpired
maximum term of his first sentence.

The same opinion was rendered by this department to the Warden
of the Western Penitentiary on Nevember 24th, 1913.

It is, therefore, clear that when Anderson shall have served his sen-
tence for the felonious entry and larceny he should still be held by
your institution for two years and twenty-two days, the difference
between the maximum' of three years for which he was sentenced
first, and the time which he served under that sentence before being
released on parole.

The fact that under the provisions of the Act of June 19, 1913,
P. L. 538, Anderson will become eligible to parole under the pro-
visions of the Act of June 19, 1911, P. L. 1055, after having served
one-third of his second sentence, does not change the rule.

‘When Anderson becomes eligible for parole the Parole Board
may consider his application. entirely irrespective of the fact that
an imprisonment of two years and twenty-two days under his first
sentence will have to be served after his release on parole under the
second sentence.

If the Board decides to parole Anderson under his second sentence
he will have to serve his two years and twenty-two days. At the
expiration of that time he will be released on parole, and that
parole will last for so much of the ten years of his second sentence
as had not expired at the time that he began to serve the unexpired
sentence of two years and twenty-two days under his first sentence.

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney General.
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WESTERN PENITENTIARY EMPLOYEES.

The employees of the Western Penitentiary, engaged in farm work on the farm
on the site of the new Western Penitentiary, are within the Eight-Hour Act of
July 26, 1897, P. L. 418.

Office of the Attorney General,

Harrisburg, Pa., July 15th, 1914.

William E. Sankey, Esq., Secretary Board of Inspectors Western
Penitentiary, Pittsburgh, Pa.

Dear Sir: This Department is in receipt of your communication
of June 6th, stating that at a metting of the Board of Inspectors of
the Western Penitentiary held May 16, 1914, you were directed to
secure the opinion of this Department upon the question whether
the employees of the Western Penitntiary who are engaged in farm
work on the farm belonging to the Commonwealth, and farming a
part of the cite for hew Western Penitentiary, in Centre County,
are included in the provisions of the Act of July 26, 1897, P. L. 418,
regulating the hours of labor of persons in the employ of the State
or municipal corporations therein, or otherwise engaged in public
works. I understand that the employees referred to in your com-
munication are farm laborers employed by your Board to work
upon the farm upon which some of the supplies for the prisoners in
the Western Penitentiary are raised, and that these farm laborers
are paid out of the funds collected from the various counties form-
ing the Western Prison District for the maintenance of their prison-
ers in the Western Penitentiary. The Act is entitled: “An act to
regulate the hours of labor of mechanics, working men and laborers
in the employ of the State, or municipal corporations therein or
otherwise engaged on public works.”

It provides, in substancee, that eight hours out of the twenty-four
of each day, shall make and constitute a legal day’s work for
mechanics, workmen and laborers in the employ of the State or any
municipal corporation therein or otherwise engaged on public works.

By the second section it is provided that the Act shall apply to
all “mechanies, working men and laborers now or hereafter em-
ployed by the State * * * through its agents or officers.”

By section 3 it is provided that officers or agents of the State who
shall wilfully violate or otherwise evade the provisions of the Act
shall be deemed guilty of malfeasance in office.

Under the facts above stated I am of opinion that the employees
referred to in your communication are laborers employed by agents
of the State, viz,, your Board of Inspectors, and that they are within
the provisions of the said Act of July 26, 1897.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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SECRETARY, BOARD OF INSPECTORS.

The Board of Inspectors of the Western Penitentiary may appoint a secretary
who is one of their number and pay him a salary.

Office of the Attorney General,
Harrisburg, Pa., July 20 1914,

Hon. John Francies, Warden, Western Pentitentiary, Pittsburgh, Pa.

Dear Sir: Your favor of the 16th inst. addressed to the Attorney
General, is at hand.

You ask to be advised whether the Board of Inspectors of the
Western Penitentiary may appoint a secretary who is one of their
number and pay such secretary a salary.

The Act of April 23, 1829, was amended by the Act of May 23, 1913,
P. L. 328, to provide for this very thing. By the Act of April 23,
1829, it is provided as follows:

“They (the inspectors) shall at their first meeting,
and annually thereafter, appoint out of their number a
president, secretary and treasurer * * * they shall
serve without any pecuniary compensation.”

The amendment to this section provides as follows:

“They shall at their first meeting, and annually there-
after, appoint out of their number a president, and a
treasurer. They shall appoint a secretary, who may
be of their number if they deem it necessary. He shall
receive such compensation as the inspectors may fix,”
ete.

Under the old act the secretary was required to be a member of
the Board of Inspectors and was required to serve without a salary.
Under the new act the secretary may be a member of the Board of
Inspectors if the Board deem it necessary, and whether a member
of the Board of Inspectors or not, he is entitled to receive such
salary as the inspectors may fix.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General,
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OPINIONS TO OFFICERS OF STATE HOSPITALS.

ANTITOXIN.

The Homeopathic State Hospital must pay the State Department of Health
tor antitoxin furnished.

Office of the Attorney General,
Harrisburg, Pa., April 15, 1914.

Mr. E. M. Young, Secretary and Treasurer Homeopathic State Hos-
pital, Allentown, Pa.

8ir: This department is in receipt of your letter of April 4, 1914
inquiring whether the Department of Health of the State of Pennsyl-
vania is within its rights in requiring you to pay for state diphtheria
antitoxin which you obtained from one of the State distributors, for
use in an emergency.

We understand there was danger of the spread of diphtheria in
your institution, and that thereupon the physician in charge applied
to the distributor of the State at Allentown, who furnished the physi-
cian with the required antitoxin.

‘The appropriation to the Department of Health for the purchase
of antitoxin (Act of July 16, 1913, P. L. 755, at page 795) provides
a fund “for the payment of the cost of diphtheria antitoxin and
other products for free distribution for the poor,” etec. Following
the manifest intention of this appropriation the Department of
Health hold uniformly that while it is its duty to furnish diphtheria
antitoxin to all persons who need it, the antitoxin should be paid
for by persons who can afford to do so.

The application and receipt which must be presented to the dis-
tributor in order to obtain the antitoxin contains a certificate “that
the persons mentioned for whom this antitoxin is furnished, for
the treatment of diphtheria, are indigent in the sense that they
cannot procure the necessities of life and at the same time purchase
antitoxin.”

The physician from your hospital applied for the antitoxin in
question for the hospital, and signed such a certificate.

In view of the fact that the Homeopathic State Hospital receives
an appropriation from the state which presumably is sufficient to
procure such medical supplies as are needed for the conduct of the

(345)
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institution, it cannot be said to be financially unable to pay for the
antitoxin, and it would seem to be contrary to public policy to put
the entire burden of supplying antitoxin upon the Department of
Health.

You are, therefore, advised that it is proper that your institution
should pay the distributor for the antitoxin which was used, in
order that the distributor may procure other antitoxin to replace it,
and thereby be in a position to afford relief in case of another
emergency.

Very truly yours,

JOHN C. BILL,
Attorney General.

CONTRACTS.

The State Hospital for the Insane at Danville may not contract with a corpora-
tion for construction of a building, of which corporatlon one of the hospital trustees
i3 a stockholder—but may borrow money from a bank of which one of its trustees
is a director.

Office of the Attorney General,
Harrisburg, Pa., May 11, 1914.

R. Scott Ammerman, Esq., Solicitor, Trustees of State Hospital for
the Insane, Danville, Pa.

Sir: This Department is in receipt of your letter of April 24, 1914,
inquiring whether it is proper for the Executive Committee of the
Board of Trustees of the State Hospital for the Insane at Danville
to,award contracts for the building of an industrial building and a
barn to Berwick Building and Supply Company, a corporation in
which Mr. Lowrey, a trustee for the hospital, is a stockholder.

The answer to your inquiry depends upon the construction of
section 66 of the Act of March 31, 1860, (P. L. 382), which makes
it unlawful for any member of a public institution to “be in any wise
interested in any contract for the sale or furnishing of any supplies
or materials to be furnished to, or for the use of any corporation,
municipality or public institution of which he shall be a member
or officer,” and upon the construction of the Act of April 23, 1913,
P. L. 285, which makes it unlawful for any afficer or member of
the Board of Managers of an institution, at a time when the in-
stitution is receiving State moneys from legislative appropriation
“to furnish supplies to such institution.”

There is no room for doubt but that the State Hospital for the
Insane is a pubhc institution, within the Act of 1860, and receives
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State moneys from legislative appropriations within the Act of 1903,
nor that a trustee of the hospital is an officer, within the meaning
of both of those acts. \

It has been held so frequently that an officer of a public institution
violates the Act of 1860 if he is a stockholder in a corporation, which
has made a contract to furnish supplies or materials to the in-
stitution, that it is unnecessary to do more than refer to the cases of
Commonwealth v. DeCamp, 177 Pa. 112, and Marshall v. Elwood
City Borough, 189 Pa. 348 (1899).

The only possiblé question which could arise as to the contracts
for building is whether they are contracts “for the sale or furnishing
of any supplies, or materials, to be furnished to or for the use of”
the hospital.

You are advised that the construction of a building does constitute
a furnishing of materials, within the wording of the Act of 1860,
and that it would be a misdemeanor . upon the part of the trustee
who is a stockholder in the building company to be on the board
of trustees when contracts are awarded by the board of trustees
to the building company. Of course it would be improper for the
State Hospital to enter into such contracts.

You also inquire whether it is proper for the hospital to horrow
money from a bank of which certain of the trustees are stockholders
and directors. In this matter I beg to advise you that it has been
decided by the Supreme Court in the case of Long v. Lemoyne
Borough, 222 Pa. 311, (1908) that such borrowing does not constitute
a violation of the Act of 1860, the court saying, per Mr. Justice
Brown:

“As to the second reason given by the borough for ask-
ing that the judgment be declared void, it is a sufficient
answer to say that the Act of 1860 is a penal one and
must be strictly construed: Trainer v. Wolfe, 140 Pa.
279. It prevents a member of council from profiting by
any contract ‘for the sale or furnishing of any supplies
or materials’ to his municipality. Money is not within
this letter and certainly not within its spirit, for the
use of money and rate of interest is fived by statute be-
yond which no lender can profit.”

/ Very truly yours,
MORRIS WOLFE,
Third Deputy Attorney General.
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APPROPRIATION.

Where a contract for a building for which appropriation was made is let before
expiration of appropriation period of two years—the appropriation will be available
even though building is not completed within appropriation period.

Office of the Attorney General,
Harrisburg, Pa., May 21, 1914.

Mr. Henry S. Grove, Chairman Buildings and Grounds Committee,
Hospital of University of Pennsylvania, Philadelphia, Pa.

Sir: Sometime ago you wrote the Attorney General asking whether
it would be necessary to begin the construction of an addition to
the Maternity Hospital of the University of Pennsylvania, for which
$75,000 was appropriated by the Legislatture of 1913, on or before
June first of this year.

In your letter you state ‘“it is the general impression among our
Board of Managers that this appropriation would not lapse if we
begin work on the improvement on or before June, 1915 owing to the
fact that there is no session of the Legislature this year.”

The Act of July 25, 1913, making an appropriation to the Trustees
of the University of Pennsylvania, containing the item for the ad-
dition to the Maternity Hospital, provides that the amount is ap-
propriated “for the two fiscal years beginning June first, one thou-
sand pnine hundred and thirteen.”

It has been settled by long interpretation and acquiescence that
if a contract be let within the period for which the appropriation
is made, although the work may not be completed within that period,
the money appropriated is available to carry out such contract, and
such interpretation finds expression in the General Appropriation
Bill, which is for the ordinary expenses of the Executive, Judicial
and Legislative Departments of the Commonwealth. It provides that
the sums therein mentioned “be and the same are hereby specifically
appropriated to the several objects herein named for the two fiscal
years commencing on the first day of June, one thousand nine hun-
dred and thirteen, and for the payment of bills incurred and re-
maining unpaid at the close of the fiscal year ending May thirty-first,
one thousand nine hundred and thirteen.”

I, therefore, advise you that a contract for the evection of an
addition to the University Hospital need not be made before the first
of June of this year, and if such contract be made, and the work
be begun on or before the thirty-first of May, 1915, the appropriation
of $75,000 will be available even though the contract Le not com-
pleted by that time.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General,
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OPINIONS TO OFFICERS OF THE GENERAL ASSEMBLY.

ACCOUNTS OF ELECTION EXPENSES.

Under section 7 of the Act of March 5, 1906, P. L. 78, relating to accounts of
election expenses, it is unlawful for the Chief Clerk of the House of Representa-
tives -to administer the oath of office to any member-elect until he has filed an
account of his election expenses or a certificate under oath that his aggregate
receipts or disbursements did not exceed $50. When, however, such an ac¢count or
certificate has been filed, the jurisdiction of the Chief Clerk ends, and he cannot
pass upon the question of the truth thereof, or refuse to administer the oath of
office. If the account is false in any particular, « remedy is provided in section 9
for an audit and investigation by the Court of Quarter Sessions.

Office of the Attorney General,
Harrisburg, Pa., January 6, 1913,

Hon. Thomas H. Garvin, Chief Clerk, House of Representatives,
Harrisburg.

Sir: I am in receipt of your letter of January 4th, enclosing a
letter and affidavit from W. A. Mitchell, of Milford, Pike County,
and’ asking to be advised with reference to your action, under the
facts set forth in said letter and affidavit, as Chief Clerk, in the
matter of administering, or refusing to administer, thP oath of office
to Edwin F'. Peters.

It appears from the letter that Mr. Mltchell alleges that the said
Edwin F. Peters, a member elect of the legislature from Pike County,
has not complied with the Act of March 5, 1906, (P. L. 78), entitled.

“An act to regulate nomination and election expenses
and to require accounts of nomination and election ex-
penses to be filed, and providing penalties for the vio-
lation of this act,”

and that his non-compliance therewith appears from the enclosed
affidavit. The affidavit made by Mr. Mitchell before thes Prothonotary
of Pike County avers that:

““The expense account of Daniel B. Olmsted, Treasurer

of the Democratic County Committee of Pike County, for

" the year 1912, as filed with the Clerk of Court of Quarter
Sessions, in sald county of Pike, shows among other
receipts, contributions from Edwm F. Peters, Demo-
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cratic candidate for representative in the General As-
sembly, amounting to $159; and further, there is also
on file in said clerk’s office, the sworn statement of the
said Edwin F. Peters, that the aggregate amount of
his receipts or disbursements in connection with the
election held on November 5, 1912, did not exceed the
sum of $50.00.”

By the 5th section of the above cited act, it is provided, inter alia,
in substance, that every candidate for election and every treasurer
of a political committee shall, within thirty days after every election,
at which such candidate was voted for, file with the officers therein
specified, a full, true and detailed account, subscribed and sworn or
affirmed to, setting forth each and every sum of money contributed,
received or disbursed for election expenses, etec. In the latter part
of this section it is provided that:

“If the aggregate receipts or disbursements of a can-
didate or political committee in connection with any
nomination or election shall not exceed fifty dollars,
the treasurer of the committee, or candidate, shall,
within thirty days after the election, certify that fact,
under oath, to the officer with whom the statement is
filed, as hereinafter provided.”

By section 7 it is provided that:

“It shall be unlawful to administer the oath of office
to any person elected to any public office until he has
filed an account, as required by this act, and no such
person shall enter upon the duties of his office until he
has filed such account, nor shall he receive any salary
for any period prior to the filing of the same.”

As I understand the facts contained in the communication and
affidavit enclosed with your request, the member elect, Edwin F.
Peters, has, in accordance with the above quoted provision of the
5th section of the act, certified, under oath, that the aggregate
of his receipts or disbursements, in connection with his election,
did not exceed fifty dollars, but Mr. Mitchell contends that, in the
light of the evidence contained in the account filed by the treasurer
of the Democratic County Committee, this certificate of Mr. Peters
seems to be untrue.

In my opinion you have no jurisdiction to pass upon this ques-
tion.

Under the 7Tth section of the act it is your duty to refuse to
administer the oath of office to any member elect until he has filed
the account required by the said act of 1906, or, in lieu of -such
account, has filed a certificate under oath that his aggregate receipts
or disbursements did not exceed $50.00, but when the account or
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certificate has been filed your jurisdiction ends. If the account,
or certificate in lieu thereof, is false in any particular, a remedy is
provided by the 9th section of the act, for an audit and investigation
by the Court of Quarter Sessions of the proper county, which is
the only tribunal authorized to pass, in the first instance, upon the
correctness of the account or certificate.

You are therefore advised, that the facts stated by Mr. Mitchell
in his letter and affidavit are not sufficient to warrant you in declinilig
to administer the oath of office to the said Edwin F. Peters.

Very truly yours,

JOHN C. BEII,
Attorney General.

CONSTITUTIONAL AMENDMENTS.

An amendment to the Constitution must first be adopted, before the Legislature
may enact the necessary enabling legislation.

The following resolution asking for the opinion of the Attorney
General of the Commonwealth of Pennsylvania, was adopted by the
House of Representatives, April 10th, 1913:

Whereas, There is now pending on the third reading calendar
of this House a joint resolution for the amendment of the Consti-
tution of Pennsylvania, permitting the issuing of bonds against the
Commonwealth to the extent of fifty million dollars for the building
of new roads, and

‘Whereas, This joint resolution has passed the ILegislature of the
session of 1911-12, and,

Whereas, It will be necessary for the people of this Common-
wealth to vote at the next election upon the acceptance of this pro-
posed amendment, should the same pass this Legislature, and,

Whereas, This present session of the Legislature will more than
likely be adjourned sine die before the date of the said election, and,

Whereas, It is questioned by many of the members of this House
as to the legality of any enabling legislation that might be passed
by this Legislature before the aforesaid proposed amendment to the
Constitution is ratified at the next election, and,

Whereas, It is the desire of many of the members of this House
to know whether or not such enabling legislation can be passed before
they vote upon the third reading of the said joint resolution for
the proposed Constitntion amendment,
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Therefore be it Resolved, That the Attorney General of the Com-
monwealth of Pennsylvania, be requested to inform this House, on
or before Monday, the fourteenth day of April, 1913, whether or
not, in his legal opinion, anticipatory legislation which will comply
with the Constitution of this Commonwealth can be passed by the
present Legislature which will permit the issuance of bonds in
conformity with the proposed amendment to the Constitution of
Pennsylvania, provided the said legislation is passed before the
joint resolution has been ratified by the people at the election, and
provided the said enabling legislation shall not take effect except
upon the contingency of the said amendment being adopted at the
said election.

I hereby certify that the above resolution is a true and correct

copy.-
(Signed) THOMAS H. GARVIN,

Chief Clerk of the House of Representatives.

Office of the Attorney General,
Harrisburg, Pa., April 14th, 19183,

To the Honorable, the House of Representatives, Harrisburg, Pa.

Dear Sirs: This is an acknowledgment of the receipt of your
communication of the 10th instant requesting my opinion on or
before Monday, the 14th instant.

It is, and long has been, an established rule of the Attorney Gen-
eral’s Office, to give opinions to the Departments of the State Govern-
ment, only upon a concrete state of facts, and to refuse to give an
opinion upon any supposititious or hypothetical case propounded by
any of the Departments; much less, therefore, should an opinion
be given to the Legislature upon some possible bill not as yet intro-
duced into the Legislature, nor, so far as appears, even drafted.

In view of this firmly settled and well grounded practice, you will
permit me to express the regret that the opinion of this Department
way not requested upon some bill actually introduced into your
Honorable Body dealing with the subject matter of the resolution.
However, as time seems to be made the essence of your request, and
as it is my desire to afford all possible light upon the simple proposi-
tion involved in your inquiry, I may say that the proposed con-
stitutional amendment, in my opinion, contemplates and requires
the adoption of such amendment by the people as a condition pre-
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cedent to the enactment of any enabling legislation therein and
thereby authorized. The present constitution forbids the creation
of such a bonded indebtedness. The purpose of the proposed amend-
ment is to give constitutional authority, now lacking, to the Legisla-
ture, to create such a bonded indebtedness. Obviously, as it clearly
seems to me, the amendment to the Constitution must be first
adopted; and then, and not until then, will the Legislature have the
constitutional authority to enact the necessary enabling legisla-
tion.
Faithfully yours,

JOHN C. BELL,
Attorney General.

SALARY DECEASED MEMBER OF THE LEGISLATURE.

The estate of a member of the Legislature, who died during the session, can
obtain the proportionate part of his salary for which he served during the session.
An item in the general appropriation bill giving his estate the full salary is uncon-
stitutional.

His sucessor elected during the session will receive full salary for the session.

Office of the Attorney General,
Harrisburg, Pa., April 19, 1913.

Hon. Thomas H. Garvin, Chief Clerk, House of Representatives,
Harrisburg, Pa.

Sir: This Department is.in receipt of your communication of
April 3, 1913, stating, in substance, that the Hon. John E. Riebel,
a member of the House of Representatives from the 13th district
of the city of Philadelphia, for the session of 1913, died on the
27th day of February, 1913, having received on account of his offi-
cial salary, under the general appropriation act approved June 14,
1911, (P. L. 251), two monthly payments of $300.00 each, thus leaving,
in the state treasury, a balance of the total amount which the said
Hon. John H. Riebel would have been entitled to receive, if he had lived
until the end of the session of 1913, in the sum Qf $994.00, consisting
of the following items: $900.00 salary, $50.00 for stationery and
$44.00 for mileage. .

In addition to having received $600.00 on account of his salary, the
said officer also received his duly appropriated allowance of $100.00
for postage. You further state that you have had an item inserted
in the general appropriation bill of 1913, at page 90, section 42, pro-
viding for the payment of the above balance of $94.00 to the legal
representative of the said Hon. John H. Riebel.
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It is further stated in your communication that pursuant to a
writ for a special election issued by the Speaker, Max Aron Was
elected on the 26th of March, 1913, to fill the vacancy in said
office caused by the death of the said Hon. John H. Riebel, and took
his oath of office as a member of the House of Representatives on
the 31st day of March, 1913.

You close your communication with this paragraph:

“Will you kindly furnish me an opinion as to whether
Mr. Aron is entitled to the full pay of a member, $1,500,
mileage, stationery and postage, and state how same
shall be paid, as there is no appropriation for this pur-
pose. Also advise me as to whether I am correct in the
case of Mr. Riebel.”

The proper disposition of your inquiry necessitates some con-
sideration of the nature of the compensation authorized by law to be
paid to members of the Legislature, the legal rights of the members
of that body with relation to such compensation and the existing
appropriations made for the payment thereof.

Under the Constitution of 1776 the remuneration of members of
the General Assembly is described as “wages;” under the Constitution
of 1790 and 1839 it is termed “compensation,” and under the present
Constitution it is called “salary.” In so far as the present inquiry
is concerned, there is practically no distinction in the meaning of
these words. They all mean a sum of money periodically paid for
services rendered. S

The present Constitution provides in Article IT, Section 8; thereof,
that:

" “The members of the General Assembly shall receive
such salary and mileage for regular and special sessions
as shall be fixed by law, and no other compensation
whatever, whether for service upon committee or other-
wise. No member of either House shall, during the term
for which he may have been elected, receive any increase
of salary, or mileage, under any law passed during such
term.”

The present salary or compensation of members of the General
Assembly is fixed by the Act of July 7, 1885, (P. L. 254), which
provides that:

“The compensation of members of the General As-
sembly shall be fifteen hundred dollars for the regular
biennial session and mileage to and from their homes
at the rate of twenty cents per mile, to be computed b§
the ordinary mail route between their homes and the
capital of the State, and five hundred dollars and mile-

age as aforesaid, for each special or extraordinary ses-
sion.
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On the question of the legal rights of the members to receive the
compensation provided by law, it is clear that the salary or com-
pensation spoken of in the Constitution and the act of assembly
above mentioned, is to be paid to the officers in question for actual
services rendered by them.

In an opinion under date of March 21, 1906, Official Opinions of
the Attorney General of 1905-06, page 342, Attorney General Carson
held that where one is elected a member of the House of Representa-
tives for the ensuing session, but dies before he has taken the oath of
office, his estate is not entitled to the salary, first, because such
person is only a de facto and not a de jure member, and secondly,
because a salary is “a sum of money paid for services rendered,”
and no services having been rendered, the salary cannot be paid.

Again, in reply to a request from the cashier of the treasury with
relation to his right to advance moneys to members on account
of their compensation as such members, Attorney General Carson,
in an opinion dated December 28, 1906, 33 Pa. C. C., 177, exhaustively
considered the nature of the office of a member of the General As-
sembly, and the right of such officer to receive the compensation
provided by law.

Some of the conclusions reached in this opinion and fully sup-
ported by the authorities therein cited, may be stated as follows:

A public office is not property, nor are the prospective fees thereof
the property of the incumbent. The relation between a public officer
and the Government does not rest upon the theory of contract, but
arises from the rendition of services.

In the course of his opinion Attorney General Carson said:

“Tt is also clear that the compensation spoken of in
the Constitution and in the act of assembly is for serv-
ices rendered, and it would follow that if a member of .
either house died before the rendition of such services,
or resigned or became incapacitated or for any cause was
removed, he could not claim, nor could his estate ‘claim,
payment for services not rendered.” t

In conclusion it was held in said opinion that the members of
the General Assembly do not stand upon a contractual basis with
their government, but are in the position of being required to earn,
by actual services, that which they receive from the public treasury,
‘and that therefore requests for advances of compensation not yet
earned should not be honored.

Looking now to the appropriations made for the payment of the
compensation to be earned by the members of the House during the
legislative session of 1913, we find that by the general appropria-
tion bill of June 14, 1911, at page 255, the sum of $310,625.00 is
appropriated for the payment of the salaries of 207 members of the
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House of Representatives, and the extra compensation allowed by
law to the speaker, for the session of 1913; the sum of $14,000.00 for
the payment of the mileage of said 207 members for said session;
the sum of $10,350.00 to be distributed, $50.00 to each member for
the payment of stationery for said session, and the sum of $20,700.00
to be distributed, $100.00 to each member for the payment of postage
for said session. All of these appropriations are subject to the
proviso at page 251 of said bill, to the effect that the Senators and
Members “shall each be paid $300.00 per month for the first four
months of the session, if the Legislature shall be in session that long,
and the balance on the day fixed for the final adjournment of the
Legislature, or during the two days previous thereto.”

Applying the principles of law and the statutory provisions herein
referred to, to the facts in the case under consideration, we find
that Hon. John H, Riebel began his term of office on the first day of
December, 1912, that the session of the Legislature for 1913 began
on the 7Tth day of January, 1913 ; that the said officer rendered services
in his said office until the date of his death, to wit, the 27th day of
February, 1913.

If the said officer had lived until the end of the session, he would
have been entitled to receive the following compensation under the
above appropriations:

Balary, ...l i $1,500.00
Stationery, ..........iiiiiiiiiiiiiiii.., 50.00
Postage, .............. e 100.00
Mileage, .......cciiiiiiiii i, 44.00
Oratotalof, ................ooiiiiiit... $1,694.00

Under the provisions of said appropriations he was entitled to
receive $300.00 for the month J anuary, and $300.00 for the month of
February, which amounts were duly paid to him, together with his
postage allowance of $100.00, leaving a balance of $994.00 still re-
maining in the state treasury out of the total sum of $1,694.00, ap-
propriated to each of the 207 members as compensation for the rendi-
tion of services throughout the entire session of 1913.

In my opinion, Hon. John H. Riebel had drawn, prior to his death,
all moneys due him from the State for his services, except the al-
lowance of $50.00 for stationery, and $44.00 for mileage, which
amount of $94.00 should now be paid to his estate, as a debt due to
it from the Commonwealth,

You state that you have had inserted as section 42 of the general
appropriation bill for 1913, an item which reads as follows:
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“For the payment of the balance of salary, stationery
and mileage, for the session of one thousand nine hun-
dred and thirteen, of Hon. John H. Riebel, Member of
the House of Representatives, from Philadelphia
County, deceased, the sum of nine hundred and ninety-
four dollors ($994.00) or so much thereof as may be
necessary, to be paid to his legal representatives,” ete.

You further ask to be advised whether you are right in having
the above quoted provision inserted in the general appropriation bill
for 1913. In view of the express prohibition contained in Article ITI,
Section 18, of the Constitution, I am of opinion that the provision for
the payment to the estate of Hon. John H. Riebel, which has been
inserted in the general appropriation bill for 1913, is unconstitu-
tional.

The section of the Constitution referred to is as follows:

“No appropriations except for pensions or gratuities
for military services, shall be made for charitable, educa-
tional, or benevolent purposes, to any person or com-
munity, nor to any denominational or sectarian insti-
tution, corporation or association.”

I can see no escape from the conclusion that the appropriation
now under discussion is an appropriation to the personal representa-
tive of the deceased member for a benevolent purpose. The public
moneys cannot be appropriated for such purpose, except, of course,
in the way of pensions or gratuities for military services.

You are therefore advised that there is and can be no warrant
in law, under our present Constitution, for paying the estate of the
said Hon. John. H. Riebel any sum in excess of the above mentioned
sum of $94.00.

Referring lastly to your inquiry whether the Hon. Max Aron who
was elected to fill the vacancy caused by the death of the said Hon.
John H. Riebel, and who was sworn in as a Member of the House
on March 31, 1913, is entitled to the full pay of a member, $1,500.00,
mileage, stationery and postage, and how his compensation shall be
paid, in view of the fact that there is no appropriation for this pur-
pose, permit me to say that it follows, from what has already
been said, that the Hon. Max Aron will be entitled to receive only
the compensation fixed by law for such services as may be rendered
by him on and after the 31st of March, 1913, viz., $300 for the fourth
month of the session, to wit, the month of April, 1913, and $300.00
on the day fixed for the final adjournment of the Legislature, pro-
vided he continues to hold his said office for the remainder of the ses-
sion. By this method the Hon. Max Aron will receive for his services
during the time he serves as representative, exactly the same com-
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pensation as each of the other 206 members of the House will receive
for the same period of time. This amount has already been appro-
priated by the general appropriation act of 1911.

In my opinion, an item appropriating to the said Hon. Max Aron
the necessary amount to pay his mileage, and the usual postage and
stationery allowances, should be included in the general appropria-
tion bill to be passed at the present session. These are the only
additional appropriations necessary and proper in the promises to
meet the legal obligations of the Commonwealth.

' Very truly yours,

JOHN C. BELL,
Attorney General.

ADJOURNMENTS.

Construfng the Constitutional provision “Neither House shall, without the consent
of the other, adjourn for more than threée days,” in computing the three days,
the first day of adjournment should be excluded.

Office of the Attorney General,
Harrisburg, Pa., May 12th, 1913.

To the Honorable, the Speaker and the Members of the House of
Representatives,

Gentlemen: I am in receipt of a certified copy of the resolution of
your Honorable Body of the 5th instant. Referring to ‘the provision
of the Constitution that “neither House shall, without the consent
of the other, adjourn for more than three days,” your twofold inquiry,
as I interpret it, may be stated concretely as follows: Is it lawful
for the Senate to adjourn without the consent of the House “for a
period of four full days, one of which is Sunday”; first, when Sunday
is the fourth day of adjournment, e. g., in the case of adjournment
from Wednesday until the following Monday; and second, when
Sunday is one of the first three days, e. g, in the case of adjournment
from Friday until the following Wednesday.

In the adoption of the Constitutional provision quoted, the manifest
intention was to provide that if either House should adjourn without
the consent of the other, such House should reconvene upon the fourth
day after the adjournment.

"In the consideration of your inquiry, it is proper to promise that
under the general rule of the common law, and by our declaratory
Act of Assembly of June 28, 1883, (P. L. 136) when a fixed number
of days is prescribed by law, the rule in counting the same is to
exclude the first day. It follows that Wednesday is to be excluded
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from the count in the first case put; and Friday is to be excluded
in the second case put; and this much determined as to the initial
or starting day in the computation, the next question is what is the
fourth day thereafter in each case. And in this next question is
involved the further one—whether Sunday is a dies non in either
or both of the specific cases stated. The ancient common law drew
a distinction between dies juridici and dies non juridici, and Lord
Coke (1 Inst. 364) declares that at common law, the Sabbath is a dies
non, and that no judicial acts may be lawfully done on that day. This
ruling, that the Sabbath is a dies non, (see Commonwealth vs. Mara,
8 Phila. 440) still obtains, with certain limitations in Pennsylvania,
i. e, it is a general rule of law that when the last day a fixed period
of time prescribed for the performance of any act falls on Sunday
(e. g., Sunday, the fourth day in the case first above stated) such
Sunday is a dies non, and is to be excluded from the computation; and
consequently, it is lawful to do the act on the following day, viz.,
Monday. When however, Sunday is not the last day of such a fixed
period but falls within or during such period, (e. g. Sunday)——the
second day in the case second above stated) such Sunday is, as a
general rule, to be included in the computation (see Fordham vs.
Fordham, 15 W. N. C. 250, and Act of June 20, 1883, cited supra).

Specifically answering your inquiry, therefore, I am of the opinion
that, should the Senate adjourn on Wednesday to reconvene upon the
following Monday, such adjournment is within the true intent of the
Constitutional provision under discussion; but that an adjournment
on Friday, to reconvene upon the following Wednesday, is not within
such intent, and either House so adjourning should reconvene on the
following Tuesday.

The conclusion upon the first branch of the inquiry is reinforced
by reference to a precedent established in the House of Representa-
tives in 1897, as appears from its Journal for that session at page 1114.
Tt is there recorded that a motion was made.

“that when the House adjourns this Wednesday evening,
it be to meet on next Monday evening at nine o’clock.”

The point of order was submitted that it was unconstitutional for
the House to adjourn for more than three days without the consent
of the Senate. The Speaker decided the point of order not well
taken; that an adjournment of the House from Wednesday until the
succeeding Monday was not an adjournment for more than threé
days as provided by the Constitution, Sunday being a dies non. (See
also Buckalew on the Constitution, page 52.)

It may be finally said that even if either House adjourns for more
than three days without the consent of the other, and then convenes,



362 OPINIONS OF THE ATTORNEY GENERAL. Off. Doec.

and legislation is proceeded with, passed, and approved by the Ex-
ecutive such adjournment will not, in my opinion, invalidate any
such legislation. (See West Philadelphia Passenger Railway Com-
pany vs. The Union Passenger Railway Company, 9 Phila.,495; Kil-
gore vs. Magee, 85 Pa., 401; and the remarks of Theodore Cuyler,
Esq., reported in Volume 5, page 361, of the Debates of the Consti-
tutional Convention; also White on the Contitution, Section T,

page 210.)
Faithfully yours,

JNO. C. BELL,
Attorney General.

IMPEACHMENT OF CIVIL OFFICERS.

A committee, appointed by the House of Representatives of the General Assembly
to investigate allegations and charges against certain judges of a court of record,
learned in the law, for the purpose of advising the House whether sufficient grounds
exist to justify the impeachment of either or both of said judges by the House
before the Senate, under art. vi, § 2, of the Constitution, has the power to continue
its hearings and compel the attendance of witnesses and the production of books
and papers after the adjournment sine die of the session. 'The wisdom or practi-
cability of continuing such hearings after the adjournment must be determined
by the committee.

Com, v. Costello, 21 Dist. R. 232, distinguished.

Office of the Attorney General,
Harrisburg, Pa., June 26, 1913.

Hon. Samuel A. Whitaker, Chairman, Special Committee of the
House of Representatives, to investigate charges against Hon.
Robert 8. (2) Umbel, and Hon. John C. Van Swearingen, Judge of
the 14th Judicial District of the Commonwealth of Pennsylvania.

Sir: This Department is in receipt .of your communication of
June 17th, stating that by action of the House of Representatives
of the General Assembly of the Commonwealth of Pennsylvania,
your committee was appointed to investigate certain charges and
accusations of unjudicial conduct on the part of Hon. Robert E.
Umbel, and Hon. John C. Van Swearingen, Judge of the 14th Judicial
District of this Commonwealth; that your committee has fixed June
19th, 1913, at 2 o’clock P. M. at Uniontown, as the time and place
for its first meeting; and that the committee will be able to examine
witnesses on the 19th, 20th and 21st of June, but still not be able
to sit again during the present session of the General Assembly,
as it is expected that both houses will adjourn sine die on June 26,
1913,
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On the 18th inst. I acknowledged receipt of your communication
and advised you that I would give the same my best consideration as
‘soon as other matters having priority of claim upon my official at-
tention should be disposed of. T further advised you that, whatever
my opinion might be upon the question propounded by you, there
was no legal reason why meetings for the examination of witnesses
should not be held by your committee on the dates mentioned by you,
viz: the 19th, 20th and 21st inst. I have learned since-that meetings
were in fact held on one or more of these days and witnesses ex-
amined.

Substantially, therefore, it remains to advise you as to the right of.
your committee to continue its hearings and investigation after the
adjournment of the present session of the General Assembly, and
with reference to its right to report its findings after said adjourn-
ment. ‘ :

From your communication and from the Legislative Journal for.
June 3, 1913, at page 3840, I understand that your committee has
been appointed for the purpose of investigating certain allegations.
and charges made against the above named judges of a court of
record, learned in the law, for the purpose of advising the House
of Representatives whether sufficient grounds exist to justify the
impeachment of either or both of said judges by the House of.
Representatives before the Senate of this Commonwealth, under
Article VI of the Constitution; and not for the purpose of ascertain-
ing whether there is reasonable cause (not amounting to sufficient
ground for impeachment) for the removal of said judges by the
Governor, ou the address of two-thirds of each House of the General
Assembly, under Article V, Section 15, of the Constitution.

Such being the purpose of the appointment of your committee,
it is pertinent to refer to the proper method of procedutre in a
proceeding for impeachment of a judge. Such method may be gleaned
from the record of the impeachment proceedings against the Honor-
able Walter Franklin, President Judge of the 2nd Judicial District
of Pennsylvania, which took place in 1825. Journal of the House
of Representatives, 404 et. seq.

If your committee should determine, upon the investigation which
it is directed to make, that proper grounds for the institution of
the proceedings exist, you would so report to the House. If the
House should adopt your report, it would then be necessary for it
to appoint a committee to prepare articles of impeachment and if
the report of this committee exhibiting formal articles of impeachment
should be adopted, it would then be the duty of the House to appoint
a committee to manage the trial before the Senate.
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Reverting then to the power of your committee to continue its
hearings and compel the attendance of witnesses, and the production
of books and papers, after the adjournment sine die of the present
session of the General Assembly, I have this to say:

The question of the power of a committee appointed by one branch
of the Legislature to continue its investigations after the adjournment
of the Legislative session, and to compel the attendance of wit-
nesses, etc., received judicial construction in the recent cases of
Comonwealth vs. Costelle, 21 Pa. Dist. Rep. 232. During the Legis-
Jative sesion of 1911 the Senate, on May 22, 1911, adopted a resolution
appointing a committee of five senators to “constitute a committee
whose - duty it shall be to investigate any charges that have been
heretofore, or may hereafter be made between Législative sessions
against any judge or other persons holding a civil office in this Coin-
monwealth, of any immoral or dishonest conduct, or who have in
any way violated their oaths of office, etc,” and directed said com-
mittee to make report, in writing, of its investigations and recom-
mendations to the General Assembly of Pennsylvania, at its first
session in the year 1913.

Both houses of the General Assembly of 1911 adjourned sine die
May 25, 1911. The committee attempted to perform the functions
assigned to it by said resolution of the Senate, by holding hearings
and subpoenaing witnesses subsequent to the date of adjournment
of the Legislature. A witness was indicted in the Court of Quarter
Sessions of Philadelphia County, for neglecting and refusing to
appear in obedience to the command of a subpoena issued by the
committee. He demurred to the indictment upon the ground that the
committee had no lawful authority to require his attendance, or to
require him to testify, because,

(a) The Senate had no power to appoint a committee to perform
the duties imposed upon this committee by the resolution appointing
it, and,

(b) The committee lost whatever power it had as soon as the
Legislature adjourned.

The said Court sustained the demurrer upon the above mentioned
grounds, holding “that the Legislature, or either of its branches,
may and should seek such information as is necessary to intelligent
action upon the busivess that comes before it, and may therefore
provide for the investigation, through a committee, of whatever
questions arise in the performance of its constitutional functions,”
but that the committee had evidently been appointed for the per-
formance of duties which were “strictly judicial in ‘character, and in
no wise ancillary to the part played by the Senate in the work of
legislation.”

In the second place, the Court held that:
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“A committee may, by the point or concurrent reso-

. lution of the twa branches of the Legislature, be author-

ized and empowered to continue its sessions after the
the Legislature’s adjournment”;

but, because the separate branches of the Legislature have not sever-
ally general legislative authority, when the powers of one branch
are ended, the powers of the other branch also cease, and to give
effect after adjournment to the mere resolution of one branch would
be to continue the power of that single branch.

It is stated in the opinion that the functions of the Legislature
are terminated by the adjournment, and that the conclusion of the
session, puts an end to all pending proceedings of legislative charac-
ter, and the court concludes that if the powers of the Senate ended
with the adjournment, the powers of its committee necessarily ended
at the same time.

I am of opinion that the present case is distinguishable from the
case cited, and that the decision above referred to furnishes no pre-
cedent for the guidance of your committee in the present situation.

The purpose for which your committee was appointed, viz., to
investigate whether grounds for impeachment exist, is clearly within
the separate and distinct functions of the House of Representatives;
for, Section 1 of Article VI of the Constitution expressly provides
that “the House of Representatives shall have the sole power of
impeachment.”

In the next place, the institution of proceedings for the impeachment
of a civil officer, is not a joint power or duty, nor is it a legislative
function within the ordinary acceptation of that word. Each branch
of the Legislature has a separate and distinet function to perform
in such proceedings. The House of Representatives has the sole
power of impeachment, and by Section 2 of Article VI of the Con-
stitution, it is provided that:

“All impeachments shall be tried by the Senate; when
sitting for that purpose, the senators shall be upon oath
or affirmation; no person shall be convicted without
the concurrence of two-thirds of the members present.”

The writer of the opinion in the case of the Commonwealth vs.
Costello, supra bases his second conclusion upon the consideration
that the Legislature as a unit is vested with legislative power, but
that its constituent houses are not severally thus vested with legisla-
tive power through any specific provision of the Constitution.

With relation to the present inquiry, it is to be observed that the
House of Representatives is specifically vested with the sole power
of instituting impeachment proceedings.
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I am therefore of opinion that as a legal proposition, the power
of your committee to hold hearings and compel the attendance of
witnesses, and the production of books and papers, etc., will not
cease by reason of the adjournment of the General Assembly. But
in view of such adjournment, and the further steps or proceedings
which should follow your report, as above outlined, the question as
to the wisdom or practicability of your continuing to hold sessions
of the committee after adjournment, is one of which you are, of course,
the judges.

Yours faithfully,

JOHN C. BELL,
Attorney General.
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MISCELLANEOUS OPINIONS.

DELAWARE PILOTAGE.

The Board of Commissioners of Navigation for the river Delaware cannot, in
the absence of a complaint by a person or persons injured or aggrieved, summon
a pilot for trial on the charge of misbehavior in the execution of his duty, nor can
the board,; under the authority to make rules and regulations and prescribe penal-
ties for the breach thereof, invest itself with greater power in reference to the
trial of pilots than has been given it by the Acts of March 29, 1803, P. L. (1803-04)
542, and June 8, 1907, P. L. 469. ‘

It seems, however, that the board should have power of its own motion to sum-
mon a pilot for trial for misbehavior, and it is, therefore, suggested that the board
consider the propriety of securing such emabling legislation.

Office of the Attorney General,
Harrisburg, Pa., January 8, 1915.

George F. Sproule, Secretary, Board of Commissioners of Navigation,
Philadelphia, Pa.

Dear Sir: Your favor of the 2nd inst., addressed to the Attorney
General, was duly received.

You ask to be advised as to whether the Board of Commissioners
of Navigation, in the absence of a complaint, may of their own
motion summon a pilot before them for irial for misbehavior in the
execution of his duty.

The inquiry, as I understand, is prompted by the collision which
occurred on the evening of December 24th, off Cross Ledge Light,
Delaware Bay, between the American Line Steamship “Marion”
bound .for Liverpool, and the British Steamship “Oceano”, bound for
Philadelphia, the latter being in charge of a pilot licensed under the
laws of the State of Pennsylvania, and under the jurisdiction of your
Board.

After careful investigation, I find the only law upon the subject
to be found in Section 8 of the Act of June 8, 1907, (P. L. 469), which
amends the 31st Section of the Act of March 29, 1803, and Section 1 of
the same act, which amends Section 4 of the Act of March 29, 1803.

Section 6 provides:

“Tf any pilot shall misbehave himself in the execution
. of his duty, so that damage shall accrue by reason of
his negligence or incapacity, it shall be lawful for the
person or persons injured or aggrieved to complain to
the said Board of Commissioners of Navigation, who
‘ (369)
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ghall thereupon appoint a time and place of hearing,
of which due notice shall be given such pilot, and, upon
due p1ool being made thereof to the said Board of Com-
missioners of Navigation, it shall be lawful for them to
fine such pilot, any sum not exceeding the amount of
pilotage of the ship or vessel to which such damage shall
have happened, for the use of deceased pilots, their
widows and children, or to suspend such pilot for any
term which the said Board of Commissioners of Naviga-
tion may deem proper.”

Section 4 of the Act of March 29, 1893, as amended by the Act of
1907, provides:

“The Board of Commissioners of Navigation for the
river Delaware and its navigable tributaries shall have
full power and authority, urider the limitations herein-
after prescribed, to grant licenses to persons to act as
pilots in the bay and river Delaware, and to make rules
tor their government while employed in that service

* * and to make, ordain and publish such rules
and regulations, and w1th such penalties for the breach
thereof in respect of the matters aforesaid, as they shall
deem fitting and proper.”’

The power of the Board seems to be circumscribed by Section 31,
above quoted, so that it can only act upon complaint of “persons
injured or aggrieved” and the Board appears to have no authority
to summon a pilot before it for trial, of its own motion.

No rules or regulations have been made under Section 4 covering
such a case, and Section 4 authorizes the making of rules only “under
the limitations hereinafter prescribed.” The limitations of the Board
as to trials of pilots having been prescribed, no rules or regulations
can be made enlarging the powers of the Board or destroying the
limitations imposed upon it by law.

I am, therefore, of opinion that the Board cannot, in the absence
of a complaint by a person or persons injured or aggrieved, summon
a pilot for trial on the charge of misbehavior in the execution of his
duty, nor can the Board, under the authority to make rules and regu-
lations and prescribe penalties for the breach thereof, invest itself
with greater power in reference to the trial of pilots than has been
given it by the Act of Assembly.

Tt seems that the Board of Commissioners of Navigation should
have autority of its own motion to -summon a pilot before it for
trial for misbehavior, and impose penalties upon conviction, and
I suggest that the Board consider the propriety of securing the neces-
sary legislation for that purpose.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General,
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DREDGING DELAWARE RIVER ANCHORAGES.

There is no appropriation available for dredging Delaware river anchorages.

Oﬂice of the Attorney General,
Harrisburg, Pa., March 29, 1913.

George F. Sproule, Secretary, Board of Commissioners of Navigation,
Philadelphia, Pa. '

Dear Sir: Your favor of recent date addressed to the Attorney
General, is at hand.

You request to be advised whether the Board of Commissioners
of Navigation is authorized to expend money appropriated to them
under the Act of June 17, 1911, (Appropriation Acts 295), for dredg-
ing the State anchorages in the river Delaware.

I understand that by virtue of Section one of the Act of June 8,
1907, P. L. 469, creating the Board of Commissioners of Navigation,
the Commissioners are authorized to ‘“make rules for regulating,
stationing and anchoring ships, vessels and boats in the river Dela-
ware, and its navigable tributaries,” and that under authority thus
given, the Commissioners have set aside three specific areas in front
of the City of Philadelphia known, as the Port Richmond, Greenwich,
and League Island Anchorage; that these locations are not within
the area of the Delaware, under improvement by thé United States
government; that nothing toward the maintenance of their depths
is paid out of Federal appropriations; that there is considerable
difficulty in placing vessels of deep drafts in the anchorages, owing
to_the lack of depth and water, and that the Board of Commissioners
of Navigation have no appropriation out of which any improvements
can be made, or dredging done, except the Act of June 17, 1911, above
referred to.

The act to which you refer is entitled “An act making an appro-
priation to the Board of Commissioners of Navigation for the river
Delaware, and its navigable tributaries, for two years from June I,
one, thousand nine hundred and eleven.”

The sum of $63,000.00 is specifically approprated for the payment
of the salaries of the employes of the Commissioners; for the pay-
ment of the crew of the Steam Tender M. 8. Quay; for the payment
and the rent, and care of offices, office supplies, and equipment of
the Steam Tender M. 8. Quay; and for official expenses of the Com-
mission, and incidentals.

All of these purposes are definite and certain, and could by no.
stretch of imagination include the dredging of the river Delaware.
The only language which is in any sense elastic is “of official ex-
penses of the Commission, and incidentals.” The “Official expenses
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of the Commission,” in the opinion of this Department, do not include
the dredging of the river Delaware, and “incidentals”, could not be
interpreted to comprehend such distinctive and important work.

You are therefore advised that the Commissioners cannot expend
any of the money appropriated under the Act of June 11, 1911, for
that purpose.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General.

FOREST LANDS.

The Act of April 5, 1905, P. L. 111, repeals section 5 of the Act of February 5,
1901, P. L. 11, by providing that two cents an acre upon State forest lands shall be
paid for the benefit of the roads in lieu of the fixed amount per mile under the Act of
1901.

Office of the Attorney General,
Harrisburg, Pa., April 10, 1913.

Hon. Robert 8. Conklin, Commissioner of Forestry, Harrisburg, Pa.

Sir: Some time ago you asked to be advised by this Department
of the effect of the Act of April 5, 1905, P. L. 111, upon the 8th section
of the Act of February 5, 1901, P. L. 11.

The 8th section of the Act of 1901 above referred to, provides as
follows:

“The title of all lands acquired by the Commonwealth
for forestry reservations shall be taken in the name of
the Commonwealth and shall be held by the Commis-
sioner of Forestry, and such lands shall not be subject
to warrant, survey or patent, under the laws of the
Commonwealth authorizing the conveyance of vacant or
unappropriated lands, and all such forestry reservation
lands shall be exempt from taxation from the time of
their acquisition. In all ecases where lands have been
purchased, or many hereafter be purchased, by the
Forestry Reservation Commission for forest reservations,
where there are public roads, regularly established, run-
ning into or through said lands, the Commissioner of
Forestry, under such rules and regulations as the For-
estry Reservation Commission is hereby authorized to
adopt, may expend a sum not exceeding twenty-five dol-
lars per mile in each year for the maintenance, repair
or extension of any such roads, and on roads bordering
on reservations one-half of this rate per mile may be
expended.”
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The Act of 1905, referred to, is entitled:

“An act providing a fixed charge on lands acquired
by the State for Forestry Reserves, and the distribution
of revenue, so derived, for school and road purposes.”

The act recites by preamble that the Commonwealth is acquiring
large tracts of land for the purpose of forestry reservation, “that
the purchasing of said lands by the Commonwealth makes said lands
exempt from taxation” and “because of said exemption from taxation,
districts in the several counties lose the revenue secured from said
prior taxation, and works a hardship upon the citizens thereof,. by
compelling them to make up the loss on school and road taxes thus
brought about.”

The act then provides:

“That from and after the passage of this act, all lands
acquired by the Commonwealth for forest reserves, and’
now exempt from taxation, shall be subject to an annual
charge of three cents per acre, for the benefit of the
schools in the respective districts in which said reserve. .
or reserves are located, and two cents per acre, for, the
benefit of the roads in the townships where said reserve
or reserves 'are located.”

The Act of 1905 seems to refer directly to the exemption from taxa-
tion contained in the Aect of 1901, and in terms intended to relieve
the townships and districts against such exemption. The expendi-
ture of $25.00 per mile in the Act of 1901 on roads within. the
forestry reservations, and of half that amount bordering the forestry
reservations, was intended to compensate for the exemption from
taxation. The plain meaning of the Act of 1905 seems to-be that
such expenditure is not sufficient compensation for the loss of road
taxes, and in lieu thereof, there should be a payment by the Common-
wealth to the various districts and townships of two cents per acre
for road purposes.

I am, therefore, of the opinion that the two cents per .acre required
to be paid under the Act of 1905, was to be in lieu of the fixed amount
per mile which the Commissioner of Forestry was directed to expend
upon roads under the Act of 1901, and therefore that the Act of
1905 repeals so much of the 8th section of the Act of 1901, as provides
for the annual expendlture per mile upon such roads.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General.
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INSOLVENT INSURANCE COMPANIES.

The Act of June 1, 1911, P. L. 599, being a comprehensive system for the wind-
ing up of insolvent insurance companies, was intended to provide the only method
therefore, and thereafter there is no jurisdiction in any court to appoint a receiver
or order the dissolution of an insurance company except under the provisions of
the act.

Office of the Attorney General,
Harrisburg, Pa., February 14, 1913.

Hon. Thomas B, Donaldson, Special Deputy Insurance Commissioner,
65 Manhattan Building, Philadelphia, Pa.

Dear Sir: Your favor of recent date was duly received.

You ask to be advised how the Act of June 1, 1911, P. L. 599,
affects the jurisdiction of the courts to decree the liability and dis-
solution of insurance companies. Your specific inquiry is with ref-
erence to the Flood City Mutual Fire Insurance Company, and the
facts I understand to be as follows:

A petition was presented to the Court of Common Pleas of Cambria
County against that company, and upon the petition the said court
of Cambria County, on September 11, 1911, decreed the dissolution
of the company and appointed a receiver to wind up its affairs.

The Act of June 1, 1911, P. L. 599, was in force at the time of the
decree of the Cambria County Court. Subsequently, the Insurance
Commissioner applied, under the provisions of the Act of June 1,
1911, above referred to, to the Court of Common Pleas of Dauphin
County, and on December 26, 1912, the latter Court dissolved the
company and appointed the Insurance Commissioner to liguidate its
business and affairs.

The Act of Assembly above referred to is intended to provide a
comprehensive system for the liquidation and dissolution of insolvent
insurance companies. It provides that:

“The Insurance Commissioner may, through the At-
torney General, apply to the Court of Common Pleas of
Dauphin County, or to the court of any county in which
the principal office of such corporation is located, for an
order directing such corporation to show cause why the
Insurance Commissioner should not take possession of
its property and conduct its business, and for such other
relief as the nature of the case and the interests of its
policy-holders, creditors, stockholders, or the public may
require.” i

It also provides that after a full hearing “the court shall order
the liquidation of the business of such corporation, or liquidation

shall be made by and under the direction of the Insurance Commis-
sioner.”
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It provides:

“The order of liquidation shall, unless otherwise di-
rected by the Court, provide that the dissolution of the
corporation shall take effect upon the entry of such order
in the office of the clerk of the county in which such cor-
poration had its principal office for the transaction of
business.”

I am, therefore, of opinion that the Act of 1911, being a compre-
hensive system for the winding up of insolvent insurance companies,
was intended to provide the only method therefor, and that after the
passage of this act there was no jurisdiction in any court to appoint
a receiver, or order the dissolution of an insurance company, except
under the provisions of said Act, and that, therefore, the Cambria
County Court had no jurisdietion to appoint a receiver in Septem-
ber 11, 1911, for the Flood City Mutual Fire Insurance Company.

It therefore follows that the dissolution of the company took effect
on January 3, 1913, the day on which the certified copy of the decree
of the Court of Common Pleas of Dauphin County was entered on the
records of the County of Cambria.

Very truly yours,

WM. M. HARGEST,
Assistant Deputy Attorney General.

BOROUGH WATER SUPPLY.

The Commissioner of Forestry may grant use of water from State forests to
a private water company where it appears that said company is acting in relief of
and for the benefit of a borough.

Office of the Attorney General,
Harrisburg, Pa., May 12, 1913,

Hon. Robert 8. Conklin, Commissioner of Forestry, Harrisburg, Pa.

Sir: Your favor of a recent date-received, requesting an opinion
upon facts which I understand to be as follows:

In 1906 your Department granted to the Borough of South Renovo
the privilege of impounding and using the water of Hall’s Run, Noyes
Township, Clinton County, and to lay a pipe and convey water to the
borough of South Renovo, under certain conditions and restrictions
contained in the grant, and the application for a system of water
works to use this water was subsequently approved by the Commis-
sioner of Health. '
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The borough purchased the works of the South Renovo Water Com-
pany, incurred expense in the purchase and the subsequent construc-
tion of a water system, issued certificates of indebtedness in the sum
aggregating about $38,000, and by reason of this indebtedness and the
present inability of the borough to borrow additional money, it is
impossible to extend its systeem of water mains and keep pace with
the growth of the bprough. In order to protect the borough and at
the same time furnish' the necessary water supply, certain public
spirited citizens desire to enter into an agreement with the borough
to take over the water works temporarily and to raise the money for
said -extensions and issue obligations carrying 5 per cent. interest,
charging such rates as the borough has fixed or will fix, the water
company agreeing that no dividends are to be paid and no distribu-
tion made to stockholders out of the earnings of the company, but all
the earnings are to be applied to extensions, betterments and improve-
ments made with the borough’s consent, the payment of interest and
the cancellation of indebtedness, and that when the borough, in the
future, shall be financially able to take over the company, the com-
pany will re-convey the same back to the borough at the same price at
which it was acquired, plus the cost of extensions, improvements and
maintenance, with interest, less any amount which may have been
paid from the earnings.

You ask specifically to be advised as to whether you have the right
to permit the taking of the water from forest reservations for this
purpose.

The Act of February 25th, 1901, (P. L. 11), creating the Department
of Forestry, provided in section 1 thereof:

“The said Commission shall * * * * hgye full
power to manage and control all the lands which it may
purchase under the provisions of this act, as well as
those that have heretofore been purchased and which are
now owned by the State under existing laws. Said Com-
mission is also empowered to establish such rules and
regulations with reference to control, management and
protection of forestry reservations, and all lands that
may be acquired under the provisions of this act, as in
its judgment will conserve the interests of the Com-
monwealth.” . '

The Act of April 14th, 1905, (P. L. 156), provides as follows:

“That the Commissioner of Forestry and the Forestry
Reservation Commission are hereby authorized and em-
powered to give to boroughs and other municipalities of
this Commonwealth, upon such terms and subject to
such restrictions and regulations as said Commissioner
and C9mmission may deem proper, the privilege of im-
pounding water upon any forest reservations now owned
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or hereafter to be acquired by the Commonwealth, and
of constructing, maintaining and operating lines of
pipes upon and through said reservations for the pur-
pose of conveying water therefrom, whenever, in the
judgment of the said Commissioner and Commission it
shall be to the public interest so to do.”

The latter Act of Assembly seems to authorize the Forestry Reser-
vation Commission to give the right to boroughs and municipalities
only, and acting upon that authority such right was granted to the
borough of South Renovo. The proposition to take over the water-
works of the borough of South Renovo does not have the ear marks of
a corporation for profit. It seems to be rather a proposition in relief
of the borough to operate the water works in trust for the borough,
with the intention to re-convey as soon as the borough is financially
able for such re-conveyance. In other words, it is a proposition to
do what the borough is required, but unable to do, that is, to extend
the water works so as to furnish water to all of its inhabitants, and
is, in effect, discharging the obligation of the borough through the
agency of the corporation. The persons who propose to furnish
the money for such purpose naturally desire to have control and
management of the water works to see that it is properly and
economically conducted.

If the facts are as above stated, indicating, as they do that the
arréngement is in relief and for the benefit of the borough, I am
of opinion that a fair and reasonable interpretation of the Act of
1905, above quoted, would authorize the’ Commissioner of Forestry
and the Forestry Reservation Commission to extend the right given
to the borough of South Renovo, to the South Renovo Water Com-
pany. '

Very truly yours,
WM. M. HARGEST,
Second Deputy Attorney General.

REGISTRY OF NURSES.
The Board of Examiners for Registration of Nurses cannot register a nurse
without examination unless application for registration was filed prior to June

1st, 1912.
Office of the Attorney General,

Harrisburg, Pa., June 19, 1913.
Dr. William S. Higbee, President State Board of Examiners for Reg-
istration of Nurses, Philadelphia, Pa.

Dear Sir: This Department is in receipt of your inquiry of June
11, 1913, asking that your board be advised whether Miss Winifred
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M. Kelly, who entered upon her course of training in a reputable
training school for nurses in November, 1908, but was obliged to
suspend her training on account of ill health in April, 1909, and
who resumed said course in November, 1910, and will graduate from
a three year course about the middle of this month, is entitled to
registration by your board without examination. ‘

Under the Act of May 1, 1909, P. L. 321, creating your board, and
providing for the registration of nurses, the fundamental proposition
is that nurses shall be registered only after having graduated from
a training school for nurses which gives at least a two years
course of instruction, and after having passed an examination given
by your Board. An exception was made, however, in favor of
certain nurses by providing that upon application prior to a certain
date nurses possessing certain qualifications might be registered
without examination. This exception is found in section 8 of the
Act, which reads as follows:

“Any person, with the above qualifications regarding
age and character, applying for registration before June
one, one thousand nine hundred and twelve, who shall
show to the satisfaction of the board that he or she has
graduated from a reputable hospital or sanitarium or
training school, where a systematic course of practical
instruction in nursing has been given, or that he or she
was, at the passage of this act a student in such an insti-
tution, and afterwards graduated therefrom, shall be
entitled to registration without examination, upon pay-
ment of the fee of five dollars.”

It is perfectly clear under this section that the only nurses en-
titled to registration without examination are those who make ap-
plication prior to June 1, 1912, and satisfy your board that they
have graduated from a reputable hospital, sanitarium, or training
school prior to May 1st, 1909, or on said date were students in such
institution, and graduated therefrom prior to June 1, 1912, this
last mentioned date being the date upon which the privilege of
making application for registration without examination expired.

The present applicant did not make her application until June 2,
1913, and although she might be said to have been a student in a
proper institution on May 1st, 1909, she did not graduate prior to
June 1st, 1912.

Your Board has no right to register any nurse without examina--
tion unless the application for such registration was filed prior to
June 1st, 1912, and unless the applicant had prior to that date
graduated from the kind of an institution described in said section.
The present applicant did not make her application until long after
the last date for making such application had expired, nor has she
yet graduated from a course of training.
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You are, therefore, advised that the present applicant cannot be
registered by your board until she has passed the examination
which your Board is authorized under the act to require.

Yours sincerely,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

SCHOOIL BUILDING.
The Capitol Park Commission can acquire title to-a school building in Harrisburg

from the school district.

Office of the Attorney General,
Harrisburg, Pa., August 5, 1913.

Capital Park Extension Commission, Harrisburg, Pa.

Gentlemen: In your letter to this Department under date of July
9, 1913, you refer to the release given by the City of Harrisburg of
all claims “which it might have by reason of any action tdaken under
the authority” of the Capitol Park LExtension Act of 1911, with
relation to the contemplated purchase by the Commission under that
Act of the “property known as the William Howard Day School
Building, situated on the south side of North-street, just east of
Fifth street.”

You further state that the title to this property, like the title to

all other school property, is held by “The School District of the
City of Harrigsburg” in its own right.
" T understand your inquiry to be whether, in view of the said re-
lease filed by the city of Harrisburg of all its claims, the Commis-
sion is authorized to acquire this school property for a price to be
agreed upon with the School District.

In my opinion the Commission is fully authorized to so acquire
the proper title to this school property, which is vested in the School
District of the City of Harrisburg, and that the above mentioned
release by the City of Harrisburg; on file with the Commission, of
any and all claims which the city might have taken under the Act
of 1911, does not affect the matter of the acquisition of this property
from the school District.

Very truly yours,

WM. N. TRINKLE,
Third Deputy Attorney General.
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VACANCIES—STATE SENATOR.

A special election to fill the unexpired term of Hon. Jacob C. Stineman, State
Senator, should be held at the general election in 1914.

Office of the Attorney General,
Harrisburg, Pa., August 7, 1913.

Hon. John M. Reynolds, President of the Senate, Harrisburg, Pa.

Sir: This Department is in receipt of your communication of
August 5th, 1913, stating that vacancies now exist in the Thirty-
fifth and Fourty-fourth senatorial districts of the Commonwealth,
which vacancies occurred during the last session of the Senate in the
following manner, namely, in the Thirty-fifth district by the death, on
April 2nd, 1918, of Hon. Jacob C. Stineman, elected to the office of
State Senator at the November election, 1913, and in the Forty-fourth
district by the resignation, on May 5th, 1913, of the Hon. A. W.
Powell, elected to said office at the November election in the year
1910.

You further state in your communication that no writ was issued
for an election to fill either of said vacancies, because at the time
they occurred it was believed the Legislature might adjourn before
an election could be held, and return thereto made.

You ask to be advised whether you, as the presiding officer of the
Senate, are “obliged by law to issue a writ at this time for an elee-
tion to be held on the first Tuesday after the first Monday in Novem-
ber next,” or whether it is discretionary with you “as to whether
the writ shall issue for the election in November of this year, or for
the general election in November, 1914, conceding, however, that if
a special session of the Legislature in the meantime be called it
would be my (your) duty to order an election in time for such
session.”

The disposition of your inquiry requires  an examination of the
constitutional and legislative provisions applicable to the facts set
forth in your request for an opinion.

By section 2 of Article 11 of the present Constitution it is provided
that:

“Members of the General Assembly shall be chosen at:
the general election every second year. Their term of
service shall begin on the first day of December next
after their election. Whenever a vacancy shall occur ir
either house the presiding officer thereof shall issue a

writ of election to fill such vacancy for the remainder
of the term.”

This provision with relation to the filling of vacancies occurring
in either house (which vacancies may occur either during a session
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of the General Assembly, or during a recess taken with the consent
of both houses, or during a recess following final adjournment) is
practically identical with the similar provisions in the Constitution
of 1790 and 1838,

By section 19 of Article 1 of the Constitution of 1790, it is pro-
vided that:

“When vacancies happen in either house the Speaker
shall issue writs of election to fill such vacancies,”

and this identical provision appears as Section 20 of Article 1 of
the Constitution of 1838.

None of the constitutions referred to provided any machinery for
carrying the above quoted provisions into effect, but such machinery
was provided by the Act of July 2, 1839, P. L. 519, entitled: “An
Act relating to the elections in this Commonwealth,” as supple-
mented by the Act of January 16, 1855, P. L. 1.

In considering and construing these acts it should be borne in
mind that they were approved at a time when representatives were
chosen annually, at a general election on the second Tuesday of
October, and when one-third of the whole number of senators were
chosen at each annual election; and when the General Assembly met
in regular session on the first Tuesday of January each year.

An analysis of Sections 35, 36, 37, and 38 of said Act of 1839, as
supplemented by said Act of 1856, discloses that the Legislative in-
terit expressed in the legislation under consideration was to secure
a full representation in both houses during sessions of the General
Assembly, by providing for the holding of special elections on special
days, when necessary, to accomplish this purpose, and for the hold-
ing of special elections to fill unexpired terms at the time of the
next general election succeeding the happening of a vacancy during
a recess of the General Assembly. The time for holding the special
election was dependent upon whether the General Assembly was in
session when the vacancy occurred, or would be in session before
the next general election. Hence, it was provided, in substance, that
if the vacancy should happen in either house during a session of the
General Assembly, or during a recess, but at a time when the mem-
bers shall be required by the provisions of their own adjournment,
or by the Governor, to meet at a date prior to the next general elec-
tion, the Speaker issuing the writ should appoint a time as early
as may be convenient, not exceeeding thirty days after the date of
the writ for holding such election.

It was further provided that if the return of such election could
not be made before the time appointed for a final adjournment the
writ should not be issued, or if issued, should in the case of a vacancy
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in the House of Representatives be countermanded, and in case of
a vacancy in the Senate should, by another writ, be extended until
the next general election.

It was also enacted that if a writ should be issued by the Speaker
of the Senate during a general recess of the Legislature he should
direct the special election to be held at the time appointed for hold-
ing general elections. As the members of the House were then
elected annually there was no occasion for a special election to fill a
vacancy in the House of Representatives, unless such vacancy oc-
curred at a time when an election could be held and return made
during either an existing session, or a session provided for by the
terms of a previous adjournment, or ‘a special session called by the.
Governor.

In the case of a vacancy in the Senate, however, it was provided
that when the writ should be issued during the recess of the Legis-
lature it should direct the special election to be held at the time ap-
pointed for holding the general election. Provision was also made
for the contingency of a special session called after the issuing of
such writ by enacting that, if, after a writ for a special election to
take place on the day of the general election has been issued, the
Governor shall issue his proclamation for convening the Legislature,
the Sheriff to whom such writ shall be directed shall give notice of an
election to be held within thirty days after the date of such procla-
mation.

The machinery thus provided was evidently designed to meet
every contingency which might arise in connection with the holding
of a special election to fill a vacancy in the office of State Senator.

The general principles deducible from this legislation are:

First: If the vacancy occurs during a session of the Senate (or
during an adjournment of both houses to reconvene at a fixed time,
or at a time when a proclamation for a special session has been is-
sued) and it will be possible to hold a special election and have a
return thereto made, before the time appointed for the final adjourn-
ment of the General Assembly, the writ should be issued appointing
a time for such election as early as may be convenient, not exceeding
thirty days after the date of the issuing of the writ.

Second: If the vacancy occurs during a general recess of the Gen-
eral Assembly (or at a time when an election cannot be held and
return thereto made prior to the time fixed for final adjournment),
the writ should provide for the holding of the special election at the
time appointed for holding the next general election.

The vacancies referred to in your communication happerned during
a session of the General Assembly, but as no writ was issued by
you prior to the final adjournment of that body, they are mow va-
cancies existing during a general recess of the General Assembly, and
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in my opinion are, under the circumstances in this case, to be con-
sidered for every practical purpose as vacancies occurring during a
general recess.

The material provision of the said act of 1839 applicable to the
present case is as follows:

“If any writ shall be issued by the Speaker of the
Senate during the recess of the Legislature, he shall,
except as is hereinafter provided, direct the election to

be held at the time appointed for holding the general
election.”

As above stated, at the time this provision was enacted the “time
appointed for holding the general election” was the second Tuesday
of October in each year. By Article VIII, Section 2 of the Consti-
tution of 1874 this time was changed to the Tuesday next following
the first Monday in November in each year, and by the amendment
to this Article and section, adopted in 1909, the general election is to
be held biennially on the Tuesday next following the first Monday
of November in each even numbered year.

The office of State Senator is, under the election laws of this Com-
monwealth, a State office. ~ The general purport of the various
amendments to the Constitution, adopted in 1909, is, as expressed in
the amendments to Article VIII, Section 3, and Article XII, Section
1, that:

“Elections of State officers shall be held on a general
election day and elections of local officers shall be held
on a municipal election day, except when, in either case,
special elections may be required to fill unexpired
terms.”

There are no circumstances now existing requiring a special elec-
tion in either case at the municipal election in November, 1913.

In my opinion, therefore, the said acts of 1839 and 1855 should
now be construed as providing for a special election to fill the un-
expired term of the Hon. Jacob C. Stineman, as State Senator from
the Thirty-fifth Senatorial District, to be held at the time of holding
the general election on the Tuesday next following the first Monday
in November, in the year 1914, and you are accordingly advised to
issue the necessary writ for such election at an appropriate time.

As under section 3 of Article 11 of the present Constitution, Sena-
tors are elected for the term of four years, and as the Hon. A. W.
Powell, who bas resigned as State Senator from the Thirty-fourth
Senatorial District, was elected in November, 1910, no special elec-
tion will, in the ordinary course of events, be necessary to fill the
vacancy now existing in this district because the general election
in November, 1914, will be the regular time for electing a Senator
from said district.

25
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In the remote contingency that the Governor should, under Sec-
tion 12 of Article IV of the Constitution, convene the General As-
sembly in a special session by reason of some extraordinary occasion,
the other existing provisions of the above mentioned Acts of 1839
and 1856 will become applicable, and the said vacancies will then
become vacancies existing at a time when the members of the General
Assembly are required by the Governor to convene in special session,
in which event you should issue writs for special elections to fill
both of said vacancies, said elections to be held within thirty days
after the dates of the respective writs.

In the absence, however, of a proclamation for a special session,
you are advised that but one writ should be issued, namely, a writ
for a special election to fill the vacancy in said -Thirty-fifth Sena-
torial District for the unexpired term, which special election should
be held at the time of holding the regular general election in Novem-
ber, 1914.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

MOTOR BOATS.

If the noise occasioned by motor boats interferes with the carrying out of the duties
of the Board of Commissioners of Navigation it is proper for the Harbor Master
to enforce the Act of Assembly in re operating motor boats without a muffler.

Office of the Attorney General,
Harrisburg, Pa., August 13th, 1913.

Mr. George P. Sproule, Secretary Board of Commissioners of Naviga-
tion, Philadelphia, Pa.

8ir: Your letter of the 7th inst. addressed to the Attorney General
is at hand.

You call attention to the Act of Assembly approved June 5, 1913,
making it “unlawful to operate a motor boat without a muffler or
adequate device to decrease the noise emitted by the exhaust,” and
to the fact that the duty of enforcing this Act is not imposed upon
any particular person.

You ask to be advised whether the Harbor Masters appointed by
the Board of Commissioners of Navigation would have power to
enforce the provisions of this Act.
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I understand that the reason for this inquiry is that many com-
plaints have been made to your office concerning the noise created
by motor boats.

Any person aggrieved, or any person having knowledge of an in-
fraction of law may make an information for violation of the crimi-
nal laws. In fact in this State, as in some others, under certain
conditions a criminal information may be made upon information
or belief,

Therefore, it follows that it is not necessary that an Act of As-
sembly should impose upon a particular official the duty of enforcing
it. Any citizen with knowledge or reliable information may start
such a criminal prosecution.

You ask whether the Harbor Masters appointed by the Board of
Commissioners of Navigation would have power to enforce the pro-
visions of this act. They unquestionably would as citizens, but I
understand your inquiry to mean whether they should take upon
themselves the enforcement of the Act as a part of their official
duties.

The Board of Commissioners of Navigation among other things
have the power:

“To make rules for regulating, stationing and anchor-
ing ships, vessels, and boats in the river Delaware and
its navigable tributaries, or at the wharves, piers, or
bulkheads, or in the docks, slips and basins, extending
into or on the said river and its navigable tributaries;
for removing, from time to time, ships, vessels and
boats, in order to accommodate and make room for
others, or for admitting river craft to pass in and out
of the docks, slips and basins,” etc.

If the noise occasioned by motor boats, which are operated with-
out mufflers or adequate device, interferes with the carrying out of
the duties imposed upon the Commissioners or the rules for regu-
lating the ships, vessels and boats in the Delaware river, and the
duties of the Commissioners can be better performed by the en-
forcement of.this Act of Assembly, it would be entirely proper for
the Harbor Masters to bring such prosecutions as would result in
the enforcement of the Act.

If, on the other hand, the noise emitted by such motor boats has
no effect upon or connection with the enforcement of the rules for
regulating, stationing and anchoring ships, vessels and boats in the
Delaware river, or the discharge of the duties of the Commissioners,
then the Harbor Masters should not attempt to enforce the provisions
of this Act as a part of their official duties.

In the absence of information upon the subject as to whether
the noise occasioned by such motor beats, unlawfully operated with-

25—23-—1915



386 OPINIONS OF THE ATTORNEY GENERAL, Off. Doc.

out a muffler or adequate device, does effect the discharge of the
duties of the Board of Commissioners of Navigation, the matter is
submitted to the sound discretion and determination of the Board
under these instructions.

Very truly yours,

‘WM. M. HARGEST,
Second Deputy Attorney General.

ILLNESS OF EMPLOYE.
The State Librarian is the judge of whether a law cataloguer in the library may
draw his salary, when he is incapacitated by illness but pays a substitute to do his
work.

Office of the Attorney General,
Harrisburg, Pa., September 24, 1913.

Hon. Thomas L. Montgomery, State Librarian, Harrishurg, Pa.

Sir: Sometime ago you inquired of the Governor whether you
could carry Mr. J. Burns White, a law cataloguer on your pay roll,
inasmuch as he had been incapacitated by illness for some time, and
you stated “he has been paying a substitute, however, whose work
has been satisfactory.” The Governor has referred your letter to
this Department for an opinion.

I find that the appropriation for preparing a law catalogue does
not itemize the salary of law cataloguers, but is in general language:

“For the payment of the salaries and expenses inci-
dent to the work of preparing a law catalogue of the
State Library, and for the continuation of the regular
cataloguing work of the Library, two years, the sum of
five thousand eight hundred dollars ($5,800).”

The responsibility of determining who should do that work, and
what salary should be paid rests with you. If you desire to retain
Mr. J. Burns White, your cataloguer, who is now incapacitated by
illness, there is no legal reason why you should not do so if he has
been paying for a substitute,"and the work of the substitute 1s sat-
isfactory, as you state.

You are the judge as to whether the Commonwealth is getting
the proper services for the money expended, and if so, the arrange-
ment which you suggest, if approved by you, could not, for any legal
reason, be criticised.

Very truly yours,

WM. M. HARGEST,
Second Deputy Attorney General.
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APPROPRIATION.

The Gettysburg Battlefield Memorial Commission may use the appropriation of
July 25th, 1913, for any of the purposes set out in said bill according to their
discretion.

Office of the Attorney General,
Harrisburg, Pa., October 1, 1913,

George P. Morgan, Esq., Secretary Gettyshurg Battlefield Memorial
Commission, Philadelphia, Pa.

Sir: I bave you favor of recent date, requesting an opinion con-
cerning the appropriation to the Gettysburg Battlefield Memorial
Association.

You ask to be advised whether the appropriation must be dis-
tributed among the several items, or whether it can be left to
the judgment of the Commission to determine how the distribution
should be made, or whether the Commission may eliminate any jitems
in the appropriation entirely.

The Act approved July 25th, 1913 (No. 754), is entitled:

“An Act making an appropriation to the Gettysburg
Battlefield Memorial Commission for various purposes,”

This Act provides:

“That the sum of fifty-five thousand dollars, ($55,
000.00), or so much thereof as may be necessary, is here-
by spec1ﬁca11y appropriated to the Gettysburg Battle-
field Memorial Commission, for the following purposes,
namely:

(1) TFor procuring or erecting in appropriate places
on the site of the battle of Gettysburg, bronze statutes
...... in memory of Generals Humphreys, Hays, Geary,
Crawford and Gibbon.

(2) For repairs to the Pennsylvania Memorlal on the
Battlefield of Gettysburg.

(8) For the necessary correction of names on the
tablets of said memorial.

(4) For the printing and pubhcatmn of the work of
the Commission as well as the exercises at the dediea-
tion of the said memorial on Septeember twenty-seventh,
one thousand nine hundred and ten........

(5) For the necessary expenses of the Commission

”

........

The Governor approved the-appropriation in the sum of twenty
thousand dollars ($20,000.00). The Act of Assembly does not in-
dicate bow much was intended to be appropriated for each of the
purposes set out in the Act.

I am advised by your letter that the cost of the statutes author-
jzed would amount to thirty-five thousand dollars ($35,000.00). It
is, therefore, apparent that there is not enough money appropriated
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to carry out the legislative intention, as indicated by the items in
the bill which the appropriation is to cover, and not even enough
to procure and erect all of the statues. Therefore, a discretion as
to the expenditure must be exercised, and I am of opinion that it is
within the power of the Commission, in the effort to carry out, as
far as may.be, the intention of the legislature, to use and distribute
the reduced appropriation according to its best discretion and judg-
ment. )
I am sending a copy of this opinion to the Auditor General.
Very truly yours,

JOHN C. BELL,
Attorney General.

STATE ARMORIES.

Armories are public buildings and subject to the building laws.

Office of the Attorney Genperal,
Harrisburg, Pa., October 21, 1915.

Mr. Benjamin W. Demming, Secretary of Armory Board of Pennsyl-
vania, Harrisburg, Pa.

Dear Sir: Answering you inquiry of October 16th, 1913, as to
whether in the erection, construction and alteration of armories
your Board is subject to the provisions of the Aect of May 1, 1913,
P. L. , No. 104, T beg to advise you that in the judgment of
this Department armories are public buildings and, therefore, in-
cluded within the provisions of that act.

The Act establishing the Armory Board provides that the ar-
mories are to be for the use of the National Guard of Pennsylvania,
and that in them “shall be stored and safely kept all the property
of the United States or of the Commonwealth issued to such or-
ganizations for military purposes.” (Section 2, Act of May 11, 1905,
P. L. 442). '

Section 4 of the same act authorize the purchase of armory sites and
provides, “said ground in each instance to be purchased in the name
and for the use of the Commonwealth of Pennsylvania.”

These provisions, as well as the general purpose of the act to pro-
vide for the safety and defense of the State and of its citizens, suffi-
ciently indicate the public character of the buildings over which the
Armory Board has jurisdiction.

To hold that those are not public buildings might result in their
being taxable and liable to mechanics’ liens, and to sale for the pay-
ment of the debts incurred on behalf of the National Guard of Penn-
sylvania, consequences which cannot be viewed as possible,
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The fact that all the members of the public may not have a right
to use the building is not important. It is the purpose for which
it is used, and not merely the people who have a right to use it,
which determines the character of the buildings.

Very truly yours,
MORRIS WOLF,
Third Deputy Attorney General.

RE FEES, &c., FIRE MARSHALS.

Construing laws re Fire Marshal and answering five questions.

Office of the Attorney General,
Harrisburg, Pa., October 22, 1913.

Hon. Joseph L. Baldwin, State Fire Marshal, Harrisburg, Pa.

Sir: This Department is in receipt of your communications of
July 8th, September 5th and September 11th, 1913, asking to be
advised:

First: Whether the fees specified in Section 12 of the Act of June 3,
1911, P. L. 658, are payable to all assistants of the State Fire Marshal,
rendering services under said act, except those receiving a regular
salary from the State.

Second: What, if anything, can be done where assistants to the
State Fire Marshal, other than regular State appointees or employes,
neglect to perform their duties.

Third: Whether chiefs of fire departments, burgesses,.and presi-
dents or chairmen of boards of supervisors in Allegheny County,
reporting fires, are entitled to the compensation specified in the
twelfth section of said act.

Fourth: Whether you have authority to proceed with the removal
or repair of dilapidated buildings reported to your office, and upon
investigation found to be especially liable to fire, and a menace to
other property, and to pay for said removals or repairs out of the
contingent fund appropriated to your department in the General
Appropriation Bill of July 16, 1913, P. L. .

Fifth: Whether marine insurance companies doing business within
the Commonwealth of Pennsylvania are subject to the provisions
of the Act of June 12th, 1913, P. L. , (No. 331), requiring insur-
ance companies to report fires, and the amount of fire losses to you,
etc.
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In reply to your first inquiry you are advised that under the
Act of June 3, 1911, P. L. 658, establishing the office of Fire Marshal,
etc., a departmental force consisting of yourself, your chief assistant
fire marshal, and first and second deputy fire marshals, stenographers
and such other clerks and assistants as may be needed, is provided
for, and the moneys necessary -to pay the saldries of the members
of said departmental force are specifically appropriated in the gen-
eral appropriation bill.

It is provided in said Act that chief of the fire department in
any county, city, borough, township, school district or other munici-
pality or incorporated districts where such fire department is es-
tablished, or where no such fire department exsits, then the burgess
of any borough or president or chairman of the board of supervisors
of any township or other municipality, or incorprated district, shall,
by virtue of the office held by them, be assistants to you, and subject
to the duties and obligations imposed by the act, and subjeet to
your directions in the execution of its provisions.

The chief duties imposed by the act upon these assistants to you as
State Fire Marshal relate to- the reporting of fires, and the making
of necessary investigations. These assistants are not paid a regular
salary or compensation as are all the members of your departmental
force, but by the twelfth section of the act it is provided that:

“The assistants of the State Fire Marshal not receiv-
ing a salary for the performance of public duties shall
receive upon the audit of the State Fire Marshal fifty
cents for each report of each separate fire, etc.”

In the opinion of this Department these fees are payable to any
assistant not receiving a salary from the State for the performance
of public duties.

Replying to your second question, you are advised that where the
assistants’ herein referred to neglect to perform their duties you
have no authority to compel performance by them, but under the
third section of the act you may appoint individual citizens as
assistants, who shall be subject to the same duties and obligations,
and of course entitled to receive the same compensation, as assistants
who are such by virtue of other offices held by them.

With reference to your third inquiry you are advised that it is
provided in the fourteenth section of the act in question that said
act “shall not be construed to repeal an act of the general assembly
entitled ‘an act to provide for the appointment of a fire marshal for
Allegheny County’ approved ete, ........ it is further hereby de-
clared to be the true intention and meaning of this act that the same
shall not apply or be operative in any city or county of this Com-
monwealth where under existing laws, whether special or general,
the position and duties of a fire marshal are provided for.”
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Allegheny County, and any other city or county where under ex-
_isting laws a fire marshal is provided for, are exempt from the opera-
tion of the act, and chiefs of fire departments etc., in such exempt
portions of the State are not required to make reports to you. One
of the purposes of the act is the securing of accurate data with
reference to fires and fire losses, and if the chiefs of the fire depart-
ments in the above described exempt portions of the State see fit to
make, for their territories, the reports required from other portions
of the State, it would be within the spirit and scope of the act to pay
the compensation fixed therein for such reports.

In response to your fourth inquiry you are advised that although
the contingent fund appropriated to your department is, according
to the general appropriation bill, appropriated for the purpose, inter
alia, of “the demolition and removal of old and dilapidated buildings
etc”, there is no authority in said act for the making of repairs to,
or the demolition of, dilapidated buildings by you and your deputies
and assistants.

By the fifth section you and your deputies and assistants are
authorized to inspect buildings and premises, and whenever any
building or structure is found to be especially liable to fire for want
of repairs thereto, or by reason of age or its dilapidated condition,
and is so dangerous as to endanger other property, you or your as-
sistants have authority to order the same to be removed or repaired,
if reasonably practicable; and whenever combustibles or explosive
matters, or inflammable conditions are found in any building, you
and your assistants are authorized to order the same removed.

When any such order is made by one of your assistants a method
of appeal therefrom to you is provided, and a method of appeal from
your final order to the Court of Common Pleas of the proper county
is likewise provided. The penalty, however, for failure to comply
with an order made under said section is liability to an action for

a penalty of twenty-five ($25.00) dollars for each day’s neglect of
the order. The penalties provided in the act are to be recovered as
debts are by law collected in any courts having jurisdiction of the
parties. The action is to be brought, under your direction, in the
pame of the Commonwealth, and by the Attorney General or any
district attorney, etc.

Turning now to your fifth inquiry, namely, whether marine insur-
ance companies doing business within the Commonwealth of Penn-
sylvania are subject to the provisions of the Act of June 12, 1913,
P. L. , (Act No. 331), requiring insurance companies to report all
fires, and the amount of fire losses on property within this State,
you are advised that under thes Act of June 1st, 1911, P. L. 559,
entitled"
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“An act to provide for the incorporation of fire and
marine insurance companies; and for the regulation of
home and foreign fire and marine insurance companies,”

the incorporation of three different classes of insurance companies
is provided for:

(a) Companies for the purpose of asking insurance on dwelling
houses, stores, and all kinds of buildings and household furniture,
and other property against loss or damage by fire, lightning, etc.,
which are ordinarily and popularly referred to as fire insurance
companies.

(b) For making insurances upon vessels, boats, cargoes, goods,
merchandise, freight and other property against loss or damage
by all or any of the risks of lake, river, canal, and inland navigation
and transportation, etc., ordinarily known as inland marine insur-
ance companies, and

(¢) For making insurance upon vessels, freight, goods, wares,
merchandise, specie, bullion, jewels, profits, commissions, banknotes,
bills of exchange, and other evidence of debt, bottomry and respon-
dentia interest, and every insurance appertaining to or connected
with marine risks, and risks of transportation and ‘navigation, com-
monly known as ocean marine insurance companies.

The Act of June 12, 1913, requiring reports of fires and the amount
of fire losses is confined in its operation to “every corporation or
association, whether domistic or foreign, incorporated or authorized
to transact the business of fire insurance within the Commonwealth
of Pennsylvania.”

You are accordingly advised that only such companies as are in-
cluded in the first class (a) of insurance companies above mentioned
are required to make reports to you under said act.

Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.
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PYMATUNING SWAMP.

The Water Supply Commission may co-operate with the Conservation Association
of the Shenango and Beaver Valleys to acquire by a member of the Conservation
Association of waivers of damages to necessary land, but it is injudicious for the
Commission to accept gifts to carry out the work in re conserving the waters of
Pymatuning Swamp.

Office of the Attorney General,
Harrisburg, Pa., November 24, 1913.

'

Hon. Thomas J. Lynch, Secretary, Water Supply Commission of
Pennsylvania, Harrisburg, Pa.

Dear Sir: This Department is in receipt of your letter of October
8th, inquiring whether the Water Supply Commission of Pennsylvania
may take advantage of offers of co-operation made by the Conserva-
tion Association of the Shenango and Beaver Valleys, in connection
with the erection of a dam at the outlet of Pymatuning Swamp, and
the establishment of a reservoir to conserve the waters thereof, pro-
vided for by the Act of July 25th, 1913, P. L. 1270.

So far as the question of the acquisition of land in Ohio by the
association, or one of its members, is concerned, that act provides as
follows (Section 8):

“No land shall be acquired under the provisions of
this act until there shall be filed with the commissioner
satisfactory waivers of all damages from owners of
lands in the State of Ohio to be submerged, or which
may possibly be submerged through the operation of
said dam and reservoir.”

You are advised that there is no reason why the association or one
of its members, may not acquire the land in Ohio which may be
affected by the building of the dam, and file satisfactory waivers
of damages. It would obviate any difficulty, provided the Associa-
tion be not incorporated, if the title to the land be taken by an
individual, so that no question may arise as to the sufficiency of
the waiver.

As to your inguiry whether it would be lawful for the Water
Supply Commission of Pennsylvania to accept contributions from
persons likely to be benefitted by the construction and operation
of the proposed reservoir, you are advised that it would be, in the
opinion of this Department, injudicious for a public commission
to accept money from private persons or corporations without the
specific consent of the Legislature.

The work at Pymatuning Swamp, provided for in the Act of As-
sembly above mentioned, is intended to be a public enterprise, paid
for by, and attended to through the officers of the State. If money
were received by those officers, it could not be paid into the State
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Treasury without an Act of the Legislature, and to permit the Com-
mission to hold the money itself and apply it to the public work con-
templated by the act, might-render the Commission accountable
to individuals for the expenditure of funds, and might result in
confnsion when the Commission renders its accounts to the State as
to the fund from which payments were made. I conceive it to be
much the best practice for State officers not to undertake the re-
sponsibility for the expenditure of private funds in the execution
of public works, without express legislative sanction. !
Very truly yours,

MORRIS WOLF,
Third Deputy Attorney General.

BOARD OF VISITATION.

Under the Act of June 6, 1913, P. I.. 452, amending the Act of Feb. 24, 1903,
P. L. 8, the county board of visitation has authority to make monthly visits by
not less than two of its members to (1) all institutions, societies and associations
within the county having the custody of children committed to them; (2) all chari-
table, reformatory or penal institutions in the county supported and managed by
the city or county, to which adults or minors have been committed; and 3 all
charitable, reformatory or penal institutions in the county receiving their inmates
from more than one county and being supported or managed, in whole or in part,
by the Commonwealth, to which adults or minors have been committed. The pur-
pose is to keep the court informed from time to time with reference to the manner
in which children and adults committed by it are being cared for.

Office of the Attorney General,
Harrisburg, Pa., December 2, 1913.

Mr. Samuel E. Gill, Commissioner, Board of Public Charities, Pitts-
burgh, Pa.

Sir: This Department is in receipt of your communication under
date of November 22nd, 1913, enclosing a letter addressed to you
by Charles C. Cooper, President of the Board of Visitation of Alle-
gheny County, with relation to the construction of the Act of June 6,
1913, P. L. 452, amending the Act of February 24, 1903, P. L. 8§,
entitled “An act providing for the appointment of a Board of Visita-
tion for institutions, societies and associations caring for dependent,
neglected, or delinquent children.”

As I understand your communication, you desire to be advised
upon two questions arising under the above mentioned amendatory
statute, which may be stated as follows:
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First: What charitable, reformatory or penal institutions are
subject to the visitorial powers of the Board of Visitation, authorized
by the said Act of 1903 to be appointed by the Court of Common
Pleas in each county of the State?

Second: How frequently should visits be made?

Discussing these propositions in their order, it is to be observed
that the original Act of 1903 provided for the appointment by the
Court of Common Pleas of each county in the Commonwealth of
a Board consisting of six or more reputable citizens to serve, without
compensation other than reimbursement by the proper county for
their actual and necessary expenses, whose duty it should be to
visit, as often as once a year, “all institutions, societies and associa-
tions into whose care and custody dependent, neglected or delin-
quent children shall be committed under the provisions of the laws
of this Commonwealth.”

No particular time is fixed for the appointment by the Court of
the. Board of Visitation, nor does the Act specify how long the mem-
bers thereof shall serve. In the absence of any provision for annual
appointments, it would seem to be the legislative intent that, upon
appointment of a Board by the Court, the members thereof should
continue to serve indefinitely and that vacancies occurring upon the
Board by reason of the death, resignation or removal by the Court
of a member should be filled from time to time as such vacancies
occur.

A careful reading of the amendment in the light of the title seems
to indicate clearly that the purpose of the amendment is twofold:
first, an extension of the powers of the Board of Visitation to addi-
tional classes of institutions, namely certain institutions to which
adults as well as children are committed, and second, a limitation
of the powers of the Board to institutions located within the county
for which it has been appointed.

Under the original act, the Board of Visitation of Allegheny
County, for instance, had power and authority to visit any institu-
tions into whose care and custody dependent, neglected or delinquent
children had been committed by the proper authorities of Allegheny
County, no matter in what county the institution in question might
be located. I understand that it has been the practice of the Board
of Visitation, appointed by the Court of Common Pleas of Allegheny
County, to visit institutions located outside of Allegheny County
for the purpose of ascertaining how children committed by the Courts
of Allegheny County were being maintained and treated in such in-
stitutions.

By the amendment, the visitorial powers of the Board are expressly
limited to “institutions, societies and associations within the County.”
With reference to the additional classes of institutions, brought with-
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in the jurisdiction of the Board by the amendment, the langauge of
the amendatory act, after substantially repeating the provisions of
the original act with reference to institutions to which dependent,
neglected or delinquent children have been committed, is as follows:

“And all charitable, reformatory or penal institutions,
and all institutions within the county, which receive
their inmates from more than one county and are sup-
ported or managed, in whole or in part, by the Com-
monwealth or any of the officers thereof; and all insti-
tutions within the county which are wholly supported.
and managed by any city, county, borough or poor dis-
trict of the Commonwealth.”

The language of the act is not free from obscurity. Under a
literal interpretation, it could be held that this language include
all charitable, reformatory or penal institutions located in the various
counties of the Commonwealth, regardless of the fact whether any
of the inmates thereof had been commitied thereto under the pro-
visons of the laws of this Commonwealth.

When, however, we consider the evident purpose and scope of the
act and note the provisions for the making of reports by the Board
from time to time to the Court of Common Pleas it seems manifest
that the Boards of Visitation provided for by this Legislation are
intended to be agencies of the Courts appointing them for the purpose
of making investigations into the manner in which persons who have
become in some legal manner subject to the jurisdiction of the courts
and bave been committed by them to charitable, reformatory or penal
institutions are being maintained and cared for therein and for
the purpose of reporting to the courts the results of such investiga-
tions to the end that the courts, in the performance of their judicial
duties, may have such information before them as will enable them
to discharge these duties in such manner as will best serve the welfare
of the individuals coming within their jurisdiction and best protect
the interests of society.

In this view of the purpose of the act it should be construed to
apply only to those charitable, reformatory or penal institutions to
which children or adults, or both, are committed by some legal author-
ity under the provisions of some law of this Commonwealth as dis-
tinguished from those institutions in. which children or adults are
placed by their parents, guardians or friends without any legal
commitment.

You are accordingly advised that, in the opinion of this Depart-
ment, the Board of Visitation, heretofore appointed by the Court
of Common Pleas of Allegheny County under the original Act of 1903
and now continuing in the performance of its duties under the amend-
ment of 1913, has authority to visit and report upon,
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(1) Any and all institutions, societies and associations within
the county of Allegheny into whose care and custody dependent,
neglected or delinquent children have been committed under the
provisions of any law of this Commonwealth;

(2) Any and all charitable, reformatory or penal institutions
within the county of Allegheny which are wholly supported and
managed by the city of Pittsburgh or the county of Allegheny to
which any persons, whether adults or minors, have been committed
‘under the provisions of any law of this Commonwealth: for instance,
institutions such as the Allegheny County Workhouse, Allegheny
County Jail, Allegheny County Home at Woodville, the City Home
at Marshalsea, etc.

(83) Any and all charitable, reformatory or penal institutions
within the county of Allegheny, receiving their inmafes from more
than one county and being supported or managed, in whole or in
part, by the Commonwealth, to which any persons, whether adults
or minors, have been committed under the provisions of any law
of this Commonwealth: for instance, such institutions as the Western
Penitentiary.

In the second place, you are advised that, in the opinion of this
Department, the Board is expected, and indeed required, by the
amendment to make monthly visits to each institution coming under
its jurisdiction, which visits are to be made by not less than two
members of the Board. The original Act required visits to be made
“ag often as once a year.” In that portion of the amendment which
is a substantial re-enactment of the original act with relation to
visits to institutions to which children have been committed, it is
provided that visits shall be made “at least once a year.” The amend-
ment then proceeds to enlarge the classification of institutions to
which the visitorial powers of the Board shall extend and enacts fur-
ther that “such visits shall be made monthly by not lesg than two of
the members of the Board who shall report to the Board,” etc. I am
of opinion that the phrase “such visits” must be construed to include
visits to institutions to which children have been committed as well
as visits to institutions to which adults have been committed.

In this particular, the language of the act is ambiguous and con-
tradictory but it can hardly be supposed that the Legislatureintended
to provide for emnual visits to institutions in which children are
maintained and for monthly visits to jails and penitentiaries tp which
adult persons are committed. \‘

If experience should demonstrate that it is practically impossible
for the present Board of Visitation to make the monthly v1s1§ con-
templated by the act, the membership of the Board may be in l eased
by additional appointments by the Court, or, if this plan should be
deemed inadvisable, the court, whose agent the Board seems 'to be,
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would, in my opinion, have power to regulate the matter in such
manner as will best accomplish the purpose of the act which, as
above noted, is to keep the court informed from time to time with
reference to the manner in which children and adults committed by it
are being cared for in the various institutions to which they have been

committed.
Very truly yours,

J. E. B. CUNNINGHAM,
First Deputy Attorney General.

.
MAINTENANCE YORK COUNTY ALMS HOUSE.

The directors of the poor of York County are charged with the duty of providing
for the maintenance of the poor in York County, and recommendations of the
Commissioners of Public Charities as to York County Almshouse should be ad-
dressed to the directors of the poor of that county.

Office of the Attorney General,
Harrisburg, Pa., March 27th, 1914.

Bromley Wharton, Esq., General Agent and Secretary, Board of
Public Charities, Philadelphia, Pa.

Sir: This Department is in receipt of your letter of February
27th, requesting an opinion an to whether the County Commissioners
or Directors of the Poor of York County are bound to take steps to
place the York County Almshouse in proper condition.

The Act of May 1, 1913, P. L. 149, Section 2, authorizes the Com-
missioners of Public Charities, whenever they find in an almshouse a
condition which, in their judgment, is not conducive to the proper
care of the inmates, to recommend to the officers “charged by law
with the government of such institution,” such changes as the Com-
missioners deem mecessary and proper to correct the objectionable
condition, and if their recommendations are not acted upon, the
Commissioners may certify the facts, with their recommendation,
to the District Attorney of the proper county, for proceedings by
indictment or otherwise.

I understand that there are conditions in the York County Alms:
house which, in the opinion of the Commissioners of Public Charities,
require correction. The question is, what officers are “charged by
law with the government of such institution”?

You are advised that the Directors of the Poor of York County
are tte officers referred to in the Act of 1913,
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The erection of the York County Poorhouse is provided for by the
Act of February 6, 1864, P. L. 65, which Act requires the citizens of
York County to elect three Directors of the Poor and of the House of
Employment for the County of York.

Section 4 gives these Directors, among other powers, the powers

“to purchase, take and hold any lands and tenements
within the said county of York, in fee simple, or other-
wise, and erect suitable buildings thereon, for the recep-
tion, use and accommodation of the poor of their several
townships; to provide all things necessary for the re-
ception, lodging, maintenance and employment of the
said poor.”

Section 5 provides that the Directors of the Poor are to make an
estimate of the probable expense of purchasing land, erecting and
furnishing buildings, and maintaining the poor in York County for
one year,

“whereupon the Commissioners of York County shall,
and they are hereby authorized and required to increase
the county tax by one-fourth part of the sum necessary
for the purpose aforesaid,”

and to borrow the remaining threefourths, or, if necessary, to add
the whole amount to the county tax.

Section 9 provides that the Directors shall, “from time to time,
receive, provide for and employ” all poor persons entitled to relief.

Section 11 provides that the Directors shall visit the apartments
in the House of Employment “and see that the poor are comfortably
supported.”

There have been a number of acts relating to the York County
Poorhouse passed since the Act of 1804. 'We give herewith a com-
plete list of these acts:

April 1, 1805, P. L. 203.
April 10, 1826, P. L. 321.
March 24, 1832, P. L. 171.
April 6, 1833, P. L. 205.
Feb.,, 14, 1838, P. L. 24.
April 15, 1845, P. L. 465, Sec. 20.
March 3, 1847, P. L. 206.
March 2, 1846, P. L. "74.
April 2, 1849, P. L. 321.
April 6, 1850, P. L. 378.

None of these acts substantially modifies the Act of 1804.

Of course, there has been general legislation applicable to poor
persons in the various counties in the State, commencing with the
Act of May 8th, 1876, P. L. 149, and ending with the Act of June

26
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4th, 1879, P. L. 78, which latter act create poor districts and im-
poses the duty of governing almshouses therein upon the county
commissioners, with the exception contained in Section 21, as follows:

“This act shall not be construed to repeal any local
ac